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Kellogg  r.  Oshkoeh.  14WIS.624 844 

Kelly  p.  Home  Ins.  Co.  97  Mass.  288 848 

p.  Nichols,  17  R.  L  306 719 

p.  Partington,  5  Bam.  ft  Ad.  645 685 

V.  Worcester  Mut.  F.  Ins.  Co.  97  Mass.  284  848 

Kendall  p.  Stokes,  8  How.  98. 11 L.  ed.  512 680 

Kennedy  r.  Borie,  166  Pa.  360  553 

p.  Hazelton,  128  U.  S.  667, 32  L.  ed.  576....  592 

p.  Knight,  21  Wis.  84/,  94  Am.  Dec.  548. .. .  650 

p.  Tiernay,  14  R.  L  528 786 

Kenney  p.  New  York  C.  ft  H.  R.  R.  Co.  126  N. 

Y.  422 104 

Kentzleri).* American  Mut  Aocl.  Asso!  SB  Wis. 


Kenvonp.Kenyon,88Hun,211 80 

Keokuk  p.  Independent  Dist.  58  Iowa,  362,  36 

Am.  Rep.238 297 

Kern  p.  Myll,  94  Mich.  477 ♦. 380 

Kerr  p.  Kerr,  41  N.  Y.  272 294 

p.  Urie,  86  Md.  72,38  L.R.  A.  119 382 

Kerr's  Appeal,  89  Pa.  97 <I76 

Keyser  v.  Rice,  47  Md.  212,  28  Am.  Rep.  448....  382 
Keystone  Bridge  Co.  r.  Newberry,  96  Pa.  246, 

42  Am.  Rep.  543 814 

Kick  p.  Merry.  28  Mo.  72,  66  Am.  Dec.  658 366 

KU  Patrick  u.  Richardson,  87  Neb.  731, 40  Neb. 

478 - 584 

Kimball  p.  Cocbecho  R.  Co.  27  X.H.  448, 59  Am. 

Dec.  387 :....  107 

p.  Howard  F.  Ins.  Co.  8  Gray.  38 836 

Kincaid  p.  iDdiananolis  Natural  Gas  Co.  124 

Ind.  579.  8  L.  R.  A.602 872 

King  p.  Gallun,  109  U.  S.  99,  27  L.  ed.  870 254 

r.  Meredith,  2  Campb.  639 541 

p.  National  Min.  Exploring  Co.  4  Mont.  1  769 

p  Wight,  165  Mass.  444 844 

p.  Wlnants,71N.  C.472,17Am.  Rep.ll...  163 

Kiogdon  p.  Nottle,  1  Mauleft  S.  355 345 

Klnnaird  p.  Standard  Oil  Co.  89  Ky.  468,  7  L.  R. 

A.  451 186 

Klrby  p.  Boyette,  116  N.  C.  166, 118  N.  C.  244. . . .  417 

p.  Tallmadge,  160  U.  8.  379,  40  L.  ed.  463. . .  87 
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Knox  r.  Clark,  128  Mass.  216 649 

V.  Eden  Musee  American  Co.  148  N.  Y. 

441,  81  L.  R.  A.  779 500 

Koehlerv.  Hill, 60 Iowa, 648 199 

Keenly  V.  Junfr,  73  Wis.  178 649 

Kohler,  Re,  15  Wash.  618 695 

Koonoe  t?.  Wallace.  52  N.C.  194 745 
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Krulder  v.  Ellison,  47  N.  Y.  86, 7  Am.  Rep.  402.  537 

Kuback,  Ex  parte,  85  Cal.  274,  9  L.  K.  A.  482...  814 

Kuehn  v.  Milwaukee,  92  Wis.  £68 407 


La  Crosse  v.  Cameron,  46  U.  8.  App.  722, 25  C. 

C.  A.  899, 80  Fed.  Rep.  284 403 

Ladd  V.  Foster,  12  Sawy.  547, 81  Fed.  Rep.  827. . .  808 
Ladywell   Mln.  Co.  v.  Brookes,  L.  R.  36  Ch. 

Dlv.400 842 

Lake  Shore  &  M.  S.  R.   Co.  v.  Span^ler,  44 

OhioSt.  471 103 

Lamb  v.  Camden  &  A.  R.  &  Transp.  Co.  46  N.  Y. 

271,  7  Am.  Rep.  327 570 

Lamb*s  Case,  9  Coke,  59a 668 

Lambert  v.  Alcorn.  144  111,  813, 21  L.  R.  A.  611 :  471 

Lament  tJ.  Solano  County,  49  Cal.  158 407 

Lamper.  Kennedy.  56  Wis.  249 899,  400 

Lancashire  Ins.  Co.  v,  Corbetts,  165  111.  502,  86 

L.  R.  A.640 240 

Lancaster  c.  Roberts,  144  111.228 101 

Lancaster  Ins.  Co.  v.  Monroe,  19  Ky.  L.  Rep.  204 
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Land  ».  WUmlngton  A  W.  R.  Co.  107  N.  C.  72 

417 

Landreth  r.  Landreth,  22  Fed.  Rep.  41 635 

Lannan  r.  Smith,  7  Gray,  150 736 

Lapworth  r.  Leach,  79  Mich.  16 694 

Larrison  r.  Peoria,  A .  &  D.  R.  Co.  77  111.  11 198 

Larson  r.  Kurlonff.  50  Wis.  681 661 

Latimer  r.  Equitable  Loan  &  Invest.  Co.  81  Fed. 

Rep.  776 818 

Latrober.  Baltlraore,19Md  14 882 

Law's  Estate,  144  Pa.  499. 14  L.  R.  A.  108 695 

Lawrence  r.  Ballou,  50  Cal.  258 760 

V.  Fox,20N.  Y.288 868 

u.  Taylor,  5  Hill,  114 668 

Lea  1?.  Lea,  104  N.  C.  608 742 

Leach  v.  State,  38  Tex.  Crim.  Rep.  248 212,  214 

Leavitt  v.  Baniror  &  A.  R.  Co.  80  Me.  509.  36  L. 

Le  Clercq  i\  Galilpolis,'?  OhfoVpV."  lVp/217V« 

Am.  Dee.  641 404 

Led^erwood  r .  State,  134  Ind.  91 Ill 

Leer.  Howard  F.  Ins.  Co.  3  Gray.  563 384 

Leechr.Schwedc*.  L.  U.9Ch.463 756 

Leep  V.  St.  Louis,  I.  M.  &  S.  R.  Co.  68  Ark.  407, 

23  L.  R.  A.264 814 

Leeper  r.  Bates.  »>  Mo.  228 87 

Leetev.  State  Bank  (Mo.)  42  S.W.  1074    288 

LegKv.  Annapolis,  42  Md.  203 198 

Lehigh  Valley  Coal  Co.  c.  Jones,  86  Pa.  432....  814 

Lehman  17.  Robertson,  84  Ala.  480 695 

Leonard  r.  Belknap,  47  Vt.  603 507 

U.Pope,  27  Mich.  145 759 

LepreU  v.  Klelnschmldt,  112  X.  Y.  864 678 

Lester  i\  Jackson.  69  Miss.  887 831 

Levi  V.  Booth.  58  Md.  318,  42  Am.  Rep.  882 384 

Levicks  r.^ Walker,  15  La.  Ann.  245,  77  Am.  Dec. 

187 310,312 

Levy,  Ex  paHe,  43  Ark.  43,  51  Am.  Rep.  550.... 

714,715,716 

r.GoIdberjr.  40  Wis.  308 318 

r.Levy.33  N.Y.107 728 

Libbey  r.  Tolford.  48  Me.  316,  77  Am.  Dec.  229  378 

Lincoln  v,  Happrood,  11  Mass.  350 753 

r.  Haumn,  46  Minn.  451 198 

Lindsay  u.  Kendrlck,  30  Ga,  646 245 

Linn  V.  ChambersburfT,  160  Pa.  511,  25  L.  R.  A. 

217 160 

40  Lb  K.  A. 


Liverpool  &  G.  W.  Steam  Co.  v.  Pbenlz  Ins. 

C0.129U.  8.  897,82  L.  ed.  788 816,  36* 

Livingston  v.  McDonald,  21  Iowa,  160,  89  Am. 

Dec.  863 850 

V.  Pippin,  31  Ala.  642 168 

V.  Woods  (Mont.)  49  Pac.  437 690,709 

Lloyd  17.  Lynch,  28  Pa.  419,  70  Am.  Dec.  187 553 

V.  Silver  Bow  County   Comrs.  15  Mont. 

483 407 

V.  Washington  Gaslight  Co.  1  Mackey,  381  680 

Lloyd's  V.  Harper,  L.  R.  16  Ch.  Dlv.  290 345 

Loberg  17.  Amherst,  87  Wis.  634 463 

Lookhart  r.  Craiir  Street  R.  Co.  139  Pa.  419.  ...  372 

Logan  V.  Stogsdale,  128  Ind.  372,  8  L.  R.  A.  68. .  107 

Lombards.  Lennox,  155  Mass.  70 684 

London  &  C.  Bkg.  Co.  t\  London  &  R.  Plate 

Bank,  L.  R.  20  Q.  B.  Dlv.  232 500 

London  A  L.  Fire  Ina.  Co.  v.  Crunk,  91  Tenn. 

876 568 

Long  r.  Ryan,  80  Gratt.  718 753 

Loop  V.  Litchfield,  42  N.  Y.  851. 1  Am.  Rep.  548  580 
Lord  V.  Chad  bourne,  42  Me.  429,  66  Am.  Dec. 

290 492 

V.  Jones,  24  Me.  489,  41  Am.  Dec.  891 763 

Loring  1?.  Brodie,  134  Mass.  468 500 

r.  Salisbury  Mills.  128  Mass.  138 500 

«.  Whitney.  167  Mass.  550 129 

Losee  v,  Clute,  61  N.  ¥.  496. 10  Am.  Rep.  638. ..  530 

Lottr.  Waycross.  84  Ga.  681 165.169 

Lougher  u.  Williams,  2  Lev.  92 342 

Louisiana,  er  rel,  Folsom,  i\  New  Orleans,  109 

IT.  S.  286.  27  L.  ed.  986 818,  819,  821,  822 

Ranger,  v.  New  Orleans,  102  U.  S.  203, 36 

L.ed.  132 819 

Southern  Bank,  v.  Pilsbury,  106  U.  S.  278. 

26L.ed.1090 818.821 

Louisville  &  N.  R.  Co.  r.  Ballard.  85  Ky.  307. .. .  484 

V.  Cop  page,  12  Ky.  L.  Rep.aX) 824 

V.  Orr.91  Ala.  548 108 

Louisville,  N.  A.  &  C.  R.  Co.  v.  Keefer,  146  Ind. 

21.38  L.R.  A.98 103 

TiOvlngston  v.  Board  of  Trustees,  99  111.  664 617 

Low  V.  Rees  Printing  Co.  41  Neb.  127,24  L.  K. 

A.  702 314 

Lowell  V.  Boston,  111  Mass.  464,  15  Am.  Rep. 

39 286 

Lucas  ».  New  York  C.  R.  Co.  21  Barb.  346 806 

Luokev.  Clothing  Cutters,  &  T.  Apsembly  No. 
7/i07,  K.  of   L.  77  Md.  898,  19  L.  R.  A. 

408  %4 

Lumbard  v.  Stearns.' 4*  CushV 60'. ". '. '. '.'.".'. '.'.'.'.'.'.'..'.  660 

Lumley  V.  Gye.  2  £U  &  Bl.  216 384 

i?.  Wagner,  1  DeG.  M.  &G.  604 lU) 

Lung  Chunjr  u.  Northern  P.  R.  Co.  10  Sawy.  17, 

19 Fed.  Rep.264 806 

Lybe's  Appeal,  106  Pa.  626,  51  Am.  Rep.  542. ..  .  184 
Lynch  ».  Metropolitan  Elev.  R.  Co.  90  N.  Y.  77, 

48  Am.  Rep.  141 475 

Lyndon  V.  Lyndon,  69  III.  48 265 


M. 

McCabe  r.  Fowler,  84  N.  Y.  816 696 

V.  Illinois  C.  H.  Co.  4  McCrary ,  492, 13  Fed. 

Rep.  827 769 

McCarthy  t\  Chicago,  R.  I.  &  P.  R.  Co.  18  Kan. 

46 806 

V.  Tra  velers'  Ins.  Co.  8  Biss.  382 657 

V.  York  County  Sav.  Bank,  74  Me.  81.%  43 

Am.  Rep.^1 .380 

McCauley  ».  Weller,  12  Cal.  600 319 

McClellan  r.  St.  Paul,  M.  &  34.  R.  Co.  68  Minn. 

104 462,463 

McConnell  v.  Lemley,  48  La.  Ann.  1433, 34  L.  R. 

A.609 380 

MToombs  r.  Tuttle,  5  Blackf.  431 663 

McCormick  c.  District  of  Columbia,  4  Mackey, 

806.  64  Am.  Rep.  284 374 

McCourt  r.  Eckstein,  22  Wis.  158 578 

McCracken  v.  Hay  ward,  2  How.  608,  11  L.  ed. 

397 819 

McCready  r.  Virginia.  94  IT.  S.  386,  24  L.  ed.  248  153 

McCulleyr.  State,  62  Ind.  428 Ill 

McCullough  r.  Phoenix  Ins.  Co.  118  Mo.  608....  &•» 

McCutcheon  f.  Smith,  173  Pa.  101 663 

Mc Daniel  v.  Springfield   Waterworks  Co.   48 

Mo.  App.  273 660 

McDonogh  v.  Murdoch,  15  How.  367, 14  L.  ed. 

782 831 

McDonough  u.  O'Niel.  113  Mass.  92 87 

McFadden  v.  O'Donnell,  18  Cal.  160 239 

McFurland  v.  Uoited  States  Mut.  Acci.  Asso. 

134  Mo.204 655 

McFarlane  r.  Sullivan  (Wis.)  74  N.  W.  550 463 

McGar  r.  Adams,  66  Ala.  106 87 
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HcOUDChey  u.  Ffdelitr  ft  C.  Ck>.  80  Me.  251 667 

McGooQ  V.  IrviD,  1  Pinney,  582,  U  Am.  Dec. 

4C» 681,688 

McGowan  v.  People's  Mat.  F.  Ins.  C6.  64  Y t. 

211.  41  Am.  Rep.  848 864 

McGowan  Bros.  Pomp.  &  Mach.  Ck>.  v.  Mc- 
Gowan, 2  Cio.  8a  p.  Ct  Rep.  890 686 

McGuire  v.  Broadway  ft  8.  A.  R.  Co.  42  N.  T. 

8  R  824  88 
McHugh  V,  M'eCole  (Wte.r4b  L"R.  A. '7»4.V.V"n9,  732 
v.  Schuylkill  County,  67  Pa.  SOU  6  Am. 

Rep.  445 473 

McKeer.  Bainter  (Neb.)  72  N.  W.  1044 687 

MeKenzle  r.  Cbeetham,  88  Me.  543 879 

McReoQ  V.  McDermott,  22  CaL  667,  88  Am.  Dec. 

86 239 

McKethan  v.  Cumberland  County  Comra.  92 

N.C.  243 168 

McLanev.  Hobb8,74Md.l71 763,754 

McLarinr.  AUanta&W.P.  R.Ca86Ga.604..  748 
McLauffhiin  r.  Louiaville  Electric  Liirbt  Co.  18 

Ky.  L.Rep.  698.84L.R.  A.812 809 

r.  Mareton,  78  Wis.  670.. 541 

r.  State,  45  Ind.  388 Ill 

McUn  r.  Neubern.  70  N.  C.  12 168 

McMullan  r.  Edieton  Electric  Illumlnatinir  Co. 

13Mi8C.  302 810 

McNameev.  Minke.  40  Md.  188 884 

McXeal  r.  Braun,  68  N.  J.  L.  617 645 

N'Xiel  r.  Hoi  brook.  12  Pet.  84,  9  L.  ed.  1009... .  659 
Magbee  r.  Camden  ft  A.  R.  Transp.  Co.  45  N. 

Y.  514,  6  Am.  Rep.  124 868 

Masmer  r.  People.  97  IlL  380 168 

Maban  r.  Brown,  18  Wend.  261. 28  Am.  Dec.  461 .  184 

Maber  v.  Boston  ft  A.  R.  Co.  158  Maas.  86 804 

Maler.  Er  parte.  103  Cal.  476 158 

Maire  r.  Kruee.  85  Wia.  802,  26  L.  R.  A.  449 649 

Mall  r.  Lord.  39  N.  Y.  381, 100  Am.  Dec.  448 475 

Mallory  v.  I'ra velers'  Ins.  Co.  47  N.  Y.  62, 7  Am. 

Rep.  410 667 

Manchester  v.  Massachusetts.  139  U.  8.  240,  35 

L.ed.  169 168 

Maney  r.  Chicaaro,  B.  ft  Q.  R.  Co.  49  111.  App. 

106... 108 

3faohattau  L.  Ins.  Co.  v.  Alexander,  80  Hun, 

449 88 

ManninfiT  v.  Mitcberson,  60  Ga.  447,  47  Am.  Rep. 

764 606 

Manuel  r.  Cumberland  County  Comrs.  98  N.  C. 

9 678 

Manafaoturen*  Acci.  Indemnity  Co.  v.  Dor- 

iran,  16  U.  S.  App.  290,  58  Fed.  Rep. 

945,  22  L.  R.  A.  620,  7  C.  C  A.  581  440, 448, 451 

Markham  v.  Raleig^h  ft  G.  R.  Co.  119  N.  C.  715. .  748 
Marmadnke,  Exparte^  91  Mo.  262,  60  Am.  Rep. 

260                                              164 

Marsh  r.  CbickerW,  101  N.  Y.  400 790 

r.  Mitchell,  25  Wis.  706 640 

Martin  r.  Missouri  P.  R.  Co.  58  Kan.  476 806 

r.  South  8aJem  Land  Co.  94  Va.  — 243 

c.  Travelers'  Ins.  Co.  1  Post,  ft  F.  506 657 

Marx  r.  Travelers'  Ins.  Co.  30  Fed.  Rep.  821....  440 

Mason,  Bz  pari «,  29  Or.  18 194 

Mastersonv.  Munro.  105CaI.  481 }i28 

Mathews  r.  Shores,  24  III.  27 774 

Maaklin  v.  Greenvilie,  83  8.  C.  1,  8  L.  R.  A.  291 

165,160 

Mazton  Comrs.  r.  Robeson  County  Comrs.  107 

N.C.  385 716 

Meader  o.  Place.  43  N.H.  306 751 

Meaicber  v.  Driscoli,  99  Mass.  281«  96  Am.  Dec. 

;69 684 

Meaglcy  9.  Hoyt.  125  N.  Y.  771 87 

Mee  r.  McNider,  109  N.  Y.  500 538,541 

Meggett  r.  Eau  Claire,  81  Wis.  329 734 

MebrhoiT  r.  Mehrhoff,  28  Fed.  Rep.  13 560 

Meier  r.  Shrunk.  79  Iowa,  22 118 

Mellen  r.  Hamilton  F.  Ins.  Co.  17  N.  Y.  609 836 

Melvln  r.  Easley.  46  N.  C.  d  Jones,  L.)  366,  62 

Am.  Dec.  171 558 

Memphis  ft  L.  R.  R.  Co.  17.  Freed,  88  Ark.  614..  542 
Menoelley  v.  Employers'  Liability  Assur.  Corp. 

148N.Y.506.31L.R.A.686 653 

Mentzer  v.  Western  U.  Teleir.  Co.  03  Iowa,  762, 

28L.R.  A.  72 685 

Meraelei?.  Down,  64  Wis.  323 198 

Merchants*  Ezch.  Bank  v.  McGraw.  48  U.  8. 

App.  55,  76  Fed.  Rep.  080,  22  C.  C.  A. 

m 540 

Merchants'  Ins.  Co.  v.  Hill.  86  Mo.  466 821 

Merchants'  Nat.  Bank  v.  Bangs,  102  Mass.  291..  530 

Merkler.  State.  37  Ala.  139 558 

Memis  r.  Goodwin,  I  Root.  209 690 

Merrimack  River   Sav.  Bank  v.  Lowell,  152 

Mass.  566, 10  L.  R.  A.  122 660 

Merrittv.  8wimley,82ya.  488 625 

40L.R.A.  • 


Methodist  Episcopal  Church  v.  Hoboken,  -38 

N.  J.  L.  la  97  Am.  Dec.  698 405 

Metropolitan  Street  R.  Co.  v.  Kennedy,  61  U. 

S.  ADp.503,82Fed.  Rep.  168 150 

r.  Powell,  80  Ga.  801 03 

Metropolitan  Teleph.  ft  Teleir.  Co.  v.  Colwell 

Lead  Co.  18  Jones  ft  S.  488 374 

Michigran  C.  R.  Co.  r.  PbilUps,  60  111.  App.  190..  548 

r.  Smithson,  45  Mich.  212 892 

Michoud  V.  Girod,  4  How.  508. 11  L.  cd.  1076. .. .  237 
Middlefleid  v.  Church  Mills  Knitting  Co..  160 

Ma8S.267 889 

Miller  v.    American   Mut.   Acci.  Ins.  Co.,  92 

Tenn.  167,  20  L.  R.  A.  765 440 

V.  Dayton,  67  Iowa,  428 88 

V.  Seaman.  176  Pa.  291 688,546 

V.  State,  8  Ohio  8t.  476 198 

V.  Wolf,  68  Iowa.  a88 376 

Millett  V.  People,  117  HI.  294,  57  Am.  Rep.  8«e.. 

314,815 

Milligan  r.  Wedge,  12  Ad.  &  Bl.  737 814 

Mills  c.  Bennett,  94  Tenn.  651 310 

r.  Catlln,  22  Vt.  98 559 

Milne  V.  Davidson,  5  Mart.  N.  S.  586,  16  Am. 

Dec.  189 168 

Mllroyt.  Lord.  4  DeG.  F.  ft  J.  264 130 

Milwaukee  v.  Milwaukee  ft  a  R.  Co.  7  Wis.  85  661 
Milwaukee  ft  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S. 

489,  24  L.  ed.  266 656,684 

Minerv.  Brader,  65  Wis.  537 649 

3linneapnlis  Threshing  Mach.  Co.  v.  Beck,  64 

N.  W.  637,  96  Iowa,  726 818 
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ply   ■-•  659 

1864,  chap.  268.  6  14.    Salem  Water  Company..  659 

1865,  chap.  153,  8  U.    Cambridge  Water  Com- 

pany   659 

1887,  chap.  60.  8  7.    Med  ford  Water  Company..  659 

chap.  843,  6  13.    Box  bury  water  supply. ._  658 

1869,  chap.  462,  %  12.    Lynn  water  supply 659 

1871,  chap.  188,  8  17.    Fall  River  water  supply.  659 
chap.  307,  8  8.    Woburn  water  supply 659 

1872,  chap.  62,  8  9.    Holyoke  water  supply 659 

chap.  79,  9  11.    Lawrence  water  supply...  659 
chap.  188,  8  9.    Concord  &  Lincoln  water 

supply 659 

chap.  386,  6  14.    "West    Roxbury  water 

supply 663 

chap.  887,  8 11.    Waltham  water  supply..  659 

chap.  843,  8 14.    Brookline  water  supply.  659 

chap.  844,  6  14.    Newton  water  supply...  659 

chap.  846,  8 10.   Springfield  water  supply.  658 

1878,  chap.  76.  8  9.    Natiek  water  supply 659 

chap.  274,  8  7.    Lexington  water  supply.  6^9 

Chap.  822.  8  9.    W«?stfield  water  supply...  659 

1874,  chap.  125,  6 10.    Newton  water  supply 659 

chap.  191,  8  9.    Dan  vers  water  supply iSA 

chap.  256,  6  9.    Marlboro  water  supply...  658 

1875,  chap.  158,  6  6.    Rockport  Water  Company  660 

chap.  199,  8  14.  Watertown  water  supply.  658 

chap.  217,  8  9.    Taunton  water  supply...  66U 

1876,  chap.  98,  8  9.    Clinton  water  supply 669 

1881,  chap.  174,  8  9.    Weymouth  water  supply.  660 
chap.  206, 88.  Framlnghara  water  supply.  (39 

1882,  chap.  142.    Revere  Water  Company 658 

1884,  chap.  229.    Corporation 5(0 

chap.  266,  8  12.    Cambridge  water  supply.  659 

chap.  269.    Winthrop  water  supply 65S 

1887,  chap.  387.     Amendment  of  charter  of 

water  company 658 

chap.  416,  811.    Maiden  water  supply 658 

1891,  chap.  848,  8  9.    Haverhill  water  supply. . ..  660 

chap.  401,  6 13.    Qulncy  water  supply 660 

1882,  chap.  118.  Revocation  of  will  by  marriage  192 

chap.  884,  8 12.    Cblcopee  water  supply . . .  6tY^ 

1884,  chap.  187,  6 12.    Stoneham  water  supply.  6U) 

chap.  289.    Refusal  to  supply  gas  in  cer- 
tain cases,  unlawful 639 

1886,  chap.  816.    Free   exhibitions  by  street 

railway  company 846 

chap.  449,  6 18.    Autnorlty  of  water  com- 
missioner    171 

chap.  504.    Sentence 114 

1887,  chap.  473,8  10.    Stoneham  water  supply.  060 
chap.  528.    Appointment  of  guardian  ad 

ihem 130 

1886,  chap.  168.    Refusal  to  supply  water  in 

certain  cases,  unlawful 659 

Revised  Statutes, 

Chap.  68,  8 11.    Estates  of  persons  deceased 600^ 

General  Statutes. 

Chap.  100,  8  14.    Trust 500 

109,822.    Guardian 500 

Public  Statutes. 

Chap.  61,  8  16.    Right  of  gas  company  to  stop 
gas  on  failure  of  consumer  to 

pay 859 

12a  8a    Bstateatwill 660 

127,821.    Omission  in  will 198 

824.    Will 193 

826.    Will 193 

141.820.    Trust 600 

203,8887,41.    Larceny 4»» 
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Michifi^an. 

Constitution. 
Art.  IJB,  e  4.    Nairlirable  etreams ... 
Howe's  Statutes. 


Vol.  1,1  485u 
14217. 


Bridirinfr  naviflrable  streams — 
Members  of  life  insurance  oom- 


paniea. 

2.88845.    Divoroe 

9  6206.    Property  o f  married  woman 

6887.    Action  by  or  against  married 

woman 

768a.    Property  exempt  from  \eyj  and 
Mie 

Minnesota. 

Statvtes. 

1887,  chap.  10.    Duty  of  common  carrier 

law,  chap.  91,  §  8  (A).    Duty  of  common  car- 
riers  

General  Statutes,  1894* 

Chap.  66,  •  5181.    Form  of  action 

•  2170.    Protection  of  frame 

2177.   Seizure  of  game  illegally  in  posses- 
sion  

Special  Lavs. 
1889,  chap.  325.    LaCrosse  wagon  road 

Mississippi. 

Code. 

(2078.    Action  by  executors 

2079.    Action  for  trespass  to  person  of  de- 
cedent  

278B.    fieward  for  arrest  of  fleeing  homicides 

MissourL 

Constitution,  1875. 

Retrospective  legislation  pro- 
hibited   

Grants  of  public  money  prohib- 
ited  

Cnlform  taxation  for  public  pur- 
poses   

Taxing,  property 

Bstablisoment  of  free  public 
schools 

State  University 

Public  school  fund 


627 

627 

424 

780 
769 

789 

160 


890 
890 


864 
760 


760 


806 


Art.   2,115. 

4,9  46. 

10,  S   8. 

«   4. 

U,fl   1. 

§   5. 

6. 


Statutes. 

IHSS,  March  28.    Construction  of  railroads 

It95,  March  18,  p.  194.    Uniform  policy  of  in- 
surance  

April  1.  Endowment  of  State  University, 

1897.  March  17.    Amen datory  act;"  endowment 
of  Stale  University 

Becised  Statutes,   79. 

fi  5687.    Forest  trees - 

Revised  Statutes,  1889. 

1 38ia    Bight  of  withdrawal  of  stockholder  in 

building  association 

aooi.    Killing  of  certain  game  prob  Ibited .... 
3902.    Possession  of  game  during  dose  season 

Montana. 

Penal  Code. 
I  279.    Refusal  to  assist  officers  in  arrest,  etc. . . 
1460.    Power  of  shenff  in  overcoming  resist- 
ance   

Political  Code. 
i  4286.    Claims  against  county  must  be  item- 
ized..,   

4381.    Duties  of  sberift 

4681.    County  charges 

Nebraska. 

Code  cf  Civil  Procedure. 

i  29.    Uses  and  trusts 

30.    Use*  and  trusts............^ 

3L    Assignment  of  chose  in  action 

40  li.  R  A. 
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New  Hampshire. 

Public  Statutes. 
Chap.  174.    Marriages 428 

New  York. 

Statutes. 

1813,  chap.  60.  S  4.    Property  held  in  trust  for 

use  of  religious  society ...    674 

1860,  chap.  811,  M  6,  9.    Qas  companies 660 

1868,  chap.  45.    Roman  Catholic  cd  urches 674 

1871,  chap.721,  pp.  1671,1677,  fti  7, 8, 38.  Protection 

and  pres- 
ervation 
of  game.    163 

1876,  chap.  110.    Eleligious  corporations  law 674 

1882,  chap.  23.    Religious  corporations  law 674 

1884,  chap.  210.    Religious  corporations  law 674 

1887,  chap.  462.    Fire  escapes 414 

1882,  chap.  673. 1 6.    Manner  of  constructing  fire 

escapes 418 

1895,  chap.  728,  S§  14,  50, 5L    Religious  corpora- 

tions law 674 

1896^  chap.  908,  fi  226.    Refund  of  tax  errone- 
ously paid 290 

Bevised  Statutes. 

iO.    Orders  respecting  custody  f^ 
of  children 586 

Revised  Statutes,  1896. 

PP.  1866,  1367.    Gas  companies 669 

Code  of  Civil  Procedure. 

§   190,subd.2.    Cases  in  which  court  of  appeals 

has  Jurisdiction 676 

§•601,608.    Counterclaim 866 

North  Carolina. 

Constitution. 

Art.  7, 17.    Power  of  counties    to  contract 

debt  for  necessary  expenses 166 

Statutes. 

1896,  chap.  152.    Limitation  of  actions  against 

railroad  companies 416 

1895,  chap.  224.    Amending  Laws  1803,  chap.  152    417 

1897,  chap.  889.    Amending  Laws  1898,  chap.  152   417 


Vol.  2,  p.  148, 1 S 


167a 
8800. 


164 


744 
745 
167 


Private  Laws. 

1846-47,  chap.  199,  fi  1.    Power  of  corporation.. 

Code. 

I  217,  subd.  8.  Judgment  against  insane  per- 
son without  notice  to  guar- 
dian   

Clerk  to  file  and  record  report  of  jury. 
Powers  and  duties  of  commissioners  — 
How  debts  of  municipal  corporations 
shall  be  paid 167 

Revised  Code. 

•  7698.    Attempt  to  commit  crime 489 

7694.    Attempt  to  commit  crime;   punish- 
ment     489 

North  Dakota. 

Statutes. 
1891,  chap.  69.    Killing  prohibited  game 439 

Ohio. 

Statutes. 

1888,  April  18  (80  Ohio  La ws,p.  180).  Life  insur- 
ance com- 
panies....   422 

1801  (88  Ohio  Laws,  p.  262).  Life  insurance  com- 
panies     422 

Revised  Statutes. 

I  2640.    Power  of  city  over  streets 297 

2746.   Power  of  superintendent  of  insurance 

to  revoke  license 419 

8587.    Authority  to  make  insurance  on  lives 

of  individuals 420 

8604.    Life  insurance  companies 422 


80 


Citations. 


8  9006.    Life  insurance  COED panlefl ,...  422 

8000.    Life  insurance  companies 423 

aoao.    Mutual  protection  associations 420 

dOaOe.    Rules  under  whicb  foreign  insurance 

companies  may  transact  business...  418 

Oklahoma. 

Statutes. 

188B,  §  14S.    Oklahoma  asrricultural  and  me- 
chanical col  leflre 677 

§  147.    Authority  to  take  title  to  real  es- 
tate     678 

148.    Board  of  reflrents 677 

160.    Compensation  of  board  of  regents.    677 
151.    Salary  of  superintendent  of  con- 
struction      6T7 

159.    Regent^s  report  to  irovernor 077 

8§  885-387.    Power  and  duties  of  board  of 

reRents 677 

§  380.    Power  and  duties  of  board  of   re- 
gents     677 

825.    Public  corporations 678 

Oreg^on. 

Code. 

§  371.    Recovery  for  neglifrent  killing 800,  804 

IliWB  Code. 

I860.    Recovery  for  Degiigent  killing 804 

Hill* 8  Annotated  Laws. 

•  1045.    Resignation  of  attorney 194 

1046.  Resignation  of  attorney 194 

1047.  Removal  or  suspension  of  attorney 194 

PennsjWania. 

Constitution. 

Art.5,628.    Style  of  process 216 

Penal  Code. 
Art.  26.    "Prosecution"  defined 215 

Rhode  Island. 

General  Laics. 
Chap.  264,  S  28.    Assignment  of  future  wages.    736 

South  Carolina. 

Constitution. 

Art.  1,  1 18.  Right  of  accused  in  criminal 
prosecutions  to  compulsory 
process 426 

Statutes. 

1802,  Dec.22.    Refunding  act 228 

1606,  February  4,  p.  102.  Defendants'  witnesses; 

fet'sof 426 

General  Statutes. 

%  022.    Fees  to  be  paid  by  county 426 

2888.    Right  of  accused,  in  felonies,  to  com- 
pulsory process  for  his  witnesses 426 

Bevised  Statutes,  1893. 
§676.    Fees  to  be  paid  by  county 426 

Revised  Statutes,  Criminal  Code. 

Vol.  2,  §  45.  Right  of  accused,  in  felonies,  to 
compulsory   process  for  wit- 


426 

South  Dakota. 

Compiled  Laws. 

15498.    Negligent  killing 804 

6499.    Action  for  negligent  killing 804 

Tennessee. 

Statutes. 

1891,  chap.  122.    Filing  charter  of  foreign  cor- 
poration     768 

Shannon's  Code. 

I  4455.    Limitation  of  action  against   person 

outof state 768 

40  L.  R.  A. 


4469.    Limitation  of  action  for  injury  to  per- 
son   .  768 

4530.    Service  of  process  on  corporation 768 

4640.    Service  on  agent 769 

Texas. 

Constitution. 

Arts,  91.    Judicial  power  of  state 213 

§  1«.    Style  of  process 214 

16.    Jurisdiction  of  county  court 214 

19.   Jurisdiction  of  justices  of  the  peace  214 

Bevised  Statutes,  1895. 

Art.  888.    Power  of  cities  over  streets 206 

419.    Power  of  cities  over  streets 206 

705.    Power  of  gas  or  water  corporations  207 

Penal  Code,  1895. 

Art.  57.    "Petty  offense"  deHned 214 

427.    Adulterated  food 202 

430.    Adulterated  food 202 

482.    "Adulteration"  defined 202 

Code  of  Criminal  Procedure. 

Art.  91.    Jurisdiction  of  county  courts 214 

96.    Jurisdiction  of  justices  of  the  peace.  214 
929-931.    Power  of  mayors  and  recoraers  of 

cities 214 

Utah. 

Compiled  Laws,  1888. 

§278a    Right  to  use  water 880 

2786.    Return  of  surplus  water M9 

H8136,3187.    Limitation  of  actions 860 

8  8468,    ''Nuisance"  defined 860 

4666.    **Publlc  nuisance"  defined 860 

Vir^nia. 

Constitution. 

Art.5,818.    Lotteries  prohibited 242 

Code. 

S  8252.    When  failure  to  perform  condition  of 

policy,  etc.,  not  available  as  a  defense  434 

3471.    Appeal  bond;  when  and  by  whom  taken  238 

3474.    Limitation  of  appeal:  writ  of  error 338 

3825.  Lotteries  prohibited 24:? 

3826.  Lotteries  prohibited.. 242 

Washini^on. 

Constitution. 

Art.  1.83.    Due  process  of  law 315,817 

612.    Prohibiting  special  legislation....  314 

28.    Obligation  of  contracts 817 

30.    Rights  of  the  people 308 

32.    Recurrence  to  fundamental  prin- 
ciples   308 

2,  8  83.    Prohibi  ting  ownership  of  lands  by 

aliens 431 

4,8  4.    Power  of  supreme  court 31S 

16,81.    Harborllneq 605 

82.    Leasing  wharfage  rights 606 

Statutes. 

1883,  p.  204,  8  41.    Periods  of  redemption 306 

1895,  p.81.    Attorney's  fees 3iB 

1897,  p.  71,  8  a    Duty  of  Judgment  creditor....  813 

p.  229,  8  53.    Leasing  wharfage  rights 606 

March  6.    Lien  of  judgment 817 

March  10,  p.  70.    Sales  of  property  under 

execution 8<'0 

March  11,  p.  91.    Payment  of  obligations .  M'Q 

p.  98.    Deficiency  judtrment  act  3U3 
16,  p.  227.    Judgment  debtor's  right 
of    possession    during 

period  of  redemption.  303 

Code,  of  Procedure. 

8 163,  subdlv.  4.    Disqualification  of  judge....  319 

HilVs  Annotated  Code. 

Vol.  1,  88  3088,  3089.    Support  of  Indigent  par- 
ents   825 

2,  8  138.    Action  for  negligent  kiUing....  822 
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VoL  2,  1 148.    Abatement  of  action  by  plain- 

tllTa  death 8S54 

M  402, 463.    Judgment  Hen SH 

MSU-Ba.    Redemption 806 

•  680.    Sale  of  mortgaged  lands 804 

West  Virfi^ia. 

Code,  1891, 
P.  98S,  Append,  fi  11.    Ventilation  of  coal  mines   818 

Wiseonain* 

CongtituUon, 

Art.  2,  II.    Boundary 880 

9,  8 1.    J  ur tsdictlon  on  border  lakes 880 

Statutes. 

1880,  cbap.  87.    La  Croase  bridge —    8S9 

1891,  cbap.  288.    Unacknowledged  agreements 

relating  to  sales  of  land 898 

BepiMd  Statutes. 

CfaapJ24.0ia  Publication  of  summons 846 

9  676.  Printing  public  notices 844 

1180.  Advertising  delinquent  taxes  844 

1131 .  Contract  for  publ  icatloo 844 

1508.  Order  of  support  by  relatives, 

etc 581 

1810.  Duty  of  rail  road  to  erect  fences  463 

8082.  New  trial  — 


4511.    Penalty  for  unlawful  assembly 
and  riot 

Private  Laws. 


784 


1856,  p.  230,  chap.  8,  8  9.    Charter  of  Oshkosh: 

official  newspaper.    844 

Sanborn  db  Berryman's  Annotated  Statutes. 

9  9381    Liability  for  injury  done  by  a  mob  or  a 

riot 734 

2081.    Uses  and  trusts 727 

40  L.a  A. 


Wjoming^* 

Constitution. 

Art.  8, 1 13.    Each  house  shall  keep  a  journal 

of  its  proceedings 199 

1 26.   No  bill  shall  become  a  law  except 

by  majority  vote 199 

28.    Signing  of  bills 199 

US,  fi  7.    Deposit  of  public  funds  in  banks.  706 
18.    Making  of  profit    out    of  public 

funds 708 

18,  9  4.  Custody  of  land-grant  funds 708 

Statutes. 

1888,  chap.  44.    License  money 71$ 

1800-91,  chap.  28.   Liquor  license 713 

p.  88B.    Investment  of  permanent  land 

funds 703 

1896,  p.  126.    Investment    of   permanent  land 

funds 708 

1897,  March  1,  cbap.  66.   Sale  of  real  estate  for 

delinquent  taxes...    196 

Bevised  Statutes. 

fi  161.    Bnumeratlon    of  specified    corporate  . 

powers 714 

Bul>d.  8.    Licenses 714 

4.    Control  of  gaming  and  immor- 
ality   714 

7.    Ordinances  to  prevent  and  re- 
move nuisances 714 

18.    Prescribe   limits  for  licensing 

unlawful  business 714 

174,  p.  115.    Cbeyenne  city  charter,  new  cor- 
poration  legal  successor   of 

city 7ia 

1438.    License  money  payable  to  city 718 

1442.    Liquor  licenses  and  penalties 718 

1455.    Penalty  of  selling  liquor  without  li- 
cense  t 713 

1687.    Bond  of  officers  and  deputies 701 

1696.    Enumerated  duties  of  treasurer 701 

1781.    Balancing  accounts;  succession  in  of- 
fice   701 

1734.    Funds  to  be  paid  only  on  warrants 701 

3850.   Duties  of  school- district  treasurer 704 

Title26.    Licenses 718 


u 


Maine  Supreme  Judicial  Coubt. 


JULT^ 


REPORT  by  the  Supreme  Judicial  Court  for 
Lincoln  County  for  the  opinion  of  the 
full  bench  of  a  suit  brought  to  recover  assets 
alleged  to  have  belonged  to  plaintiff's  intestate 


and  to  have  been  appropriated  by  defendant's 
testator  to  his  own  use.    Bill  dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  P.  Pierce  for  plaintiff. 


authority  of  the  administrator  de  bonis  non  ex- 
tends only  to  such  of  the  personalty  of  his  intes- 
tate as  remains  in  specie,  unaltered  or  unconverted 
by  his  predecessor,  and  so  far  only  can  he  be  re- 
warded  as  trustee  for  distributees  and  creditors. 

But  in  Whitworth  v.  Oliver.  S6  Ala.  286,  the  ex- 
pressions in  Benton  County  Ct.  Judge  v.  Price,  6 
Ala.  36,  and  Willis  v.  Willis.  9  Ala.  721,  to  the  effect 
that  the  '^authority  of  the  administrator  de  bonis 
non  extends  only  to  such  of  the  personalty  of  his 
estate  as  remains  In  specie,  unaltered  or  uncon- 
verted by  his  predecessor,  and  so  far  only  can  he 
be  regarded  a  trustee  tor  distributees  and  credit- 
ors," were  criticised.  The  court  said  that  the  real 
point  in  those  cases  was  that,  in  the  absence  of  the 
statute  of  1846,  the  administrator  de  Jxmis  non 
could  maintain  no  action  to  i^ecover  from  bis  pred- 
ecessor any  of  the  effects  of  the  estate,  except 
such  as  remained  in  specie,  unaltered  and  uncon- 
verted by  him.  But  when  the«court  went  further, 
and  limited  the  authority  of  the  administrator  de 
bonis  non,  it  was  a  question  If  it  did  not  trench  on 
other  statutes  of  force  in  this  state,  as  a  voluntary 
payment  by  an  administrator  in  chief  to  his  suc- 
cessor would  exonerate  himself  and  his  sureties, 
and  fasten  a  liability  on  his  successor  to  creditors 
and  distributees. 

Claims  against  "predecessor  for  accouniinQ,  balance^ 
conversion,  or  devastavit. 

In  the  absence  of  statutory  provisions  an  admin- 
istrator de  bonis  non  eould  not  require  of  his  pred- 
ecessor a  settlement  of  his  administration,  as 
such  settlement  could  only  be  made  between  the 
administrator  in  chief  and  the  creditors  or  distrib- 
utees.     Nolly  V.  Wllkins,  11  Ala.  872. 

So,  an  administrator  de  bonis  non  was  not  enti- 
tled to  recover  in  assumpsit  from  the  administra- 
tor of  his  predecessor  moneys  collected  by  him  and 
unaccounted  for.  It  was  said  that  for  assets  wasted 
or  converted  by  the  first  administrator  or  exec- 
utor, the  action  should  be  brought  directly  by  the 
creditors,  legatees,  or  distributees.  Chamberlain 
V.  Bates.  2  Port,  (Ala.)  560,  27  Am.  Dec.  667. 

And  an  administrator  de  bonis  non  could  not 
maintain  an  action  on  his  predecessor's  bond,  for 
a  conversion  under  Ala.  act  1806,  providing  that  if 
any  administrator  hath  embezzled, wasted,  or  mis- 
applied any  part  of  the  decedent's  estate,  the  court 
may  revoke  his  letters  and  grant  letters  of  admin- 
istration to  other  parties  who  may  have  actions  of 
trover,  detinue,  account,  and  on  the  case  for  such 
goods  or  chattels  as  came  to  the  possession  of  the 
former  administrator  and  were  withheld,  wasted, 
embezzled,  detained,  or  misapplied  and  no  satis- 
faction made,  as  this  act  did  not  authorize  an  ac- 
tion on  the  bond  for  a  conversion.  Benton  County 
Ct.  Judge  V.  Price,  6  Ala.  86. 

And  in  Willis  v.  Willis,  9  Ala.  721,  it  was  said  that 
under  Ala.  actlH06,  neither  of  the  actions  provided 
by  this  statute,  nor  any  other,  was  maintainable  at 
common  law  where  the  assets  had  been  wasted  or 
converted,  and  the  act  only  applied  where  letters 
had  been  revoked  and  granted  to  another  for  either 
of  the  causes  mentioned  in  the  act. 

And  a  decree  in  favor  of  an  administrator  de 
bonis  non  against  his  predecessor  for  the  balance 
found  due  to  the  estate  was  erroneous,  where  the 
decree  was  rendered  prior  to  Ala.  act  Feb.  4, 
1846,  authorizing  the  orphan's  court  on  a  final  set- 
tlement with  the  administrator  in  chief  to  render 
a  decree  against  him,  either  in  favor  of  the  ad- 
ministrator de  bonis  non  or  of  the  heirs  or  dis- 
tributees, as  the  court  may  see  fit.  Price  v.  Sim- 
mons, 18  Ala.  749. 
40L.B.  A. 


In  Willis  V.  Willis,  9  Ala.  721,  it  was  held  that  Ala. 
act  1843,  amending  the  law  m  relation  to  insolvent 
estates,  authorizing  the  orphans'  court  to  render 
a  decree  in  favor  of  the  administrator  de  bonis 
non  appointed  pursuant  to  its  provisions  against 
his  predecessors,  for  all  moneys  found  due  from 
him  to  the  estate,  and  all  such  goods,  chattels, 
choses  in  action,  and  other  personal  effects  and 
deeds,  and  other  evidences  of  title  to  realty  as 
may  be  in  his  hands  belonging  to  the  estate,  ap- 
plied exclusively  to  insolvent  estates. 

And  a  decree  of  the  orphans'  court  ascertaining 
a  certain  sum  in  the  bands  of  a  displaced  adminis- 
trator to  which  the  estate  of  the  intestate  was  enti- 
tled, and  adjudging  the  same  to  be  paid  over  to 
his  successor,  and  directing  an  execution  to  issue 
for  the  collection  thereof,  was  erroneous,  under 
Ala.  act  1830,  Clay's  Dig.  S  42,  providing  that  aU  de- 
crees made  by  the  orphan's  court  on  final  settle- 
ment of  the  account  of  executors,  administrators, 
and  guardians  shall  have  the  force  and  effect  of 
judgments  at  law,  and  execution  may  issue 
thereon,  and  6  43,  giving  to  each  distributee,  hcf  r, 
or  devisee  a  writ  of  execution  or  attachment  when 
a  distribution  of  real  or  personal  estate  is  decreed, 
one  or  both  in  the  case  of  personal  estate,  and  in 
tbe  case  of  real  property  a  writ  of  habere  facias  pos- 
sessionem against  the  executor,  as  the  act  of  1890 
only  applied  to  a  dl6tributee#beir,  or  devisee,  and 
did  not  embrace  an  administrator  de  bonis  non, 
Willis  V.  Willis,  9  Ala.  721. 

In  Martin  v.  Ellerbe,  70  Ala.  326;  King  v.  Smith,  15 
Ala.  264;  and  Waring  v.  Lewis.  53  Ala.  616, -it  was 
said  that  at  common  law  an  administrator  de  bonis 
non  could  not  recover  of  the  administrator  In 
chief  for  his  delinquencies  or  devastavits,  or  oom. 
pel  a  settlement  of  bis  devastavits. 

Under  the  Alabama  statutes  the  claim  of  the  ad- 
ministrator de  bonis  non  against  the  adminis- 
trator in  chief  for  a  devastavit  is  a  personal  asset 
in  the  hands  of  the  administrator  de  bonis  ntm^  and 
if  he  fails  to  use  proper  diligence  to  recover  such 
assets,  and  protect  the  estate  against  loss,  he  ren- 
ders himself  accountable  for  the  loss  to  those  enti- 
tled to  the  estate.  Eubank  v.  Clark,  78  Ala.  82; 
Martin  v.  Ellerbe,  70  Ala.  326;  Glenn  v.  Billingslea, 
64  Ala.  352;  Waring  v.  Lewis,  53  Ala.  628;  Banks  v. 
Speers,  103  Ala.  436. 

So,  in  Eubank  v.  Clark,  78  Ala.  73,  it  was  said  that 
at  common  law  an  administrator  de  bonis  nwi 
was  not  authorized  to  have  an  account  for  assets 
converted,  wasted,  or  misapplied  by  the  adminto^ 
trator  in  chief;  but  this  rule  Ivas  abrogated  by  the 
act  of  1846,  and  by  the  act  of  February,  1868. 

And  in  Hatchett  v.  Billingslea,  65  Ala.  16,  it  was 
said  that  Ala.  act  Feb.  4, 1846  (Pamph.  Acts,  14),  1 
Brick.  Dig.  919,  S  82,  was  carried  into  the  Code  of 
1852,  and  forms  the  subject  of  chapter  9,  title  4« 
part  2,  beginning  with  §  1876.  That  section  pro- 
vides *' that  whenever  an  executor  or  administra- 
tor is  removed,  resigns,  or  his  letters  are  revoked, 
or  his  authority  ceases  from  any  cause,  he  must, 
within  one  month  thereafter,  file  his  account! 
vouchers,  evidence,  and  statement  of  the  heirs  and 
legatees,  as  in  the  case  of  other  settlements;  and 
upon  the  same  being  duly  advertised  as  other  set- 
tlements, his  account  must  be  audited,  stated,  and 
a  decree  rendered  thereon."  Section  1877  provided 
that  '^  if  there  is  any  remaining  or  succeeding  ex- 
ecutor or  administrator  on  said  estate,  a  decree 
must  be  rendered  in  his  favor,  for  the  amount 
found  due  on  such  settlement,  or  for  the  delivery 
of  any  personal  property  in  the  hands  of  the  ex- 
ecutor or  administrator  whose  authority  has 
ceased."    Similar  provisions  are   found   in  Bev, 
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Menm,  N.  Morrill  and  John  A.  Morrill, 

for  defendant: 

This  tnist  property,  if  it  be  a  trust  property, 
stands  absolutely  unidentified,  and  no  trace  of 


it  can  be  found.     The  plaintiflf,   then,  stands 
simply  in  the  position  of  a  general  creditor  of 

I  the  estate. 

I     Fowler  v.  True,  76  Me.  48. 


Code,  la  S165-2109.  2232-2238:  Ala.  Code,  §8  1876- 
1881:  Code  1876.  S3S91.  ^ 

Id  Martin  v.  Ellerbe.  70  Ala.  326,  It  was  said  that 
the  common- law  rule  was  changed  by  Ala.  act  1846, 
and  that  under  it  the  duty  was  imposed  on  the 
administrator  de  t>oni»  wm  to  compel  a  settlement 
witb  his  predecessor,  and  that  for  any  want  of 
diliirence  in  the  performance  of  that  duty  he  was 
responsible. 

Where  a  sheriff  by  virtue  of  his  office  was  ap- 
pointed administrator,  and  collected  moneys  be- 
lon^ngr  to  the  estate,  and  afterwards  was  ap- 
pointed administrator,  and  an  action  was  brought 
on  the  bond  given  for  the  second  administration 
to  recover  for  effects  and  assets  which  had  come 
to  his  hands  as  administrator  in  chief,  it  was  held 
that  under  Ala.  Code,  fi  1877,  it  was  also  the  duty  of 
the  administrator  de  lionii  non  to  collect  such  funds 
thus  held  from  the  resigned  or  removed  adminis< 
traior  in  chief,  and  that  the  sureties  of  the  admin- 
istrator de  hwiiA  non  were  liable  for  his  failure  to 
make  such  collection.  Whltworth  v.  Oliver,  89 
Ala.  286. 

So,  under  Ala.  Code,  89  1876,  1881,  where  an  ad- 
ninistrator  de  honii  ncn  had  been  administrator 
in  chief,  and  under  his  second  appointment  ample 
time  had  elapsed  to  possess  himself  of  the  assets 
that  he  received  as  administrator  in  chief,  his  bond 
as  administrator  de  honfe  non  was  liable  for  the 
same.    Whltworth  v.  Oliver,  30  Ala.  286. 

And  an  administrator  de  hon\»  non  would  be 
]iable  for  negligence  in  not  compelling  a  settle- 
ment of  the  accounts  of  his  predecessor,  and  for 
any  actual  loss  occasioned  thereby,  under  Ala. 
Code,  %  2537-2540  (simitar  to  act  1846  and  act  Feb. 
ruary,  1858),  providing  that  the  administrator  de 
hoTiiit  non  may  obtain  on  such  settlement  a  decree 
for  assets  converted,  wasted,  or  misappropriated 
by  his  predecessor.    Eu  bank  v.  Clark,  78  Ala.  73. 

In  Waring  v.  Lewis,  53  Ala.  615.  it  was  said  that 
onder  Ala.  act  1846  the  administrator  de  Imnis  ncm. 
was  the  only  one  who  had  the  right  to  call  his 
predecessor  to  a  settlement,  and  to  recover  of  him 
for  any  waste  or  conversion  of  the  assets  of 
which  he  might  have  been  guilty. 

In  Waring  v.  Lewis,  53  Ala.  615.  it  was  said  that 
under  Ala.  Pub.  Laws,  act  1846-1846,  p.  14,  Rev. 
Code,  88  2282-2e38.  Kev.  Code  1858,  88  2165-2160,  an 
administniFtor  de  bon\»  non  was  liable  for  not  col- 
lecting asseu  unadministered,  and  also  for  such 
as  may  have  been  wasted  or  converted. 

In  Olenn  v.  Billingslea,  64  Ala.  345,  it  was  said 
that  under  Ala.  Code  1876, 8  2501,  If  an  administrator 
de  boiife  non  failed  to  use  proper  diligence  in  recov- 
ering the  assets  of  the  estate  he  was  liable  for  the 

iQSB. 

In  Olenn  v.  Billingslea,  64  Ala.  345,  it  was  said: 
**Tbe  administrator  de  honi*  non  had  the  power 
and  authority  to  receive  from  the  administratrix 
in  chief  compensation  for  the  alleged  waste,  and 
for  the  unauthorized  keeping  up  and  cultivation 
of  the  plantation.  Such  compensation,  when  re- 
ceived, will  be  assets  in  his  hands,  for  the  payment 
of  debts,  or  for  distribution." 

Under  Ala.  act  Feb.  4, 1846,  the  question  whether 
the  sureties  of  a  sheriff  acting  as  admini8traU)r 
were  Uable  for  a  devastavit  during  the  first  admin- 
istration, where  the  sheriff  was  reappointed  as  ad- 
minntrator  de  bonis  non  after  his  term  of  office  as 
sheriff  expired,  was  not  decided:  but  the  sureties  on 
the  first  bond  were  liable  by  reason  of  a  settlement 
made  by  their  principal  acting  as  sheriff  and  ad- 
ministrator, and  were  concluded  by  that  decree. 
Uagland  v.  Calhoun,  36  Ala.  611. 
40L,R.  A. 


And  an  administrator  de  bonis  non  was  chargea-* 
ble  with  the  amount  in  money  which  by  the  exer- 
cise of  due  diligence  he  might  have  collected  onr 
choses  in  action  belonging  to  the  estate  which  his 
predecessor  was  ordered  to  deliver  up  to  him,  and 
the  burden  of  proof  was  on  him  to  show  that  he  had 
used  due  diligence.  Wilkinson  v.  Hunter,  37  Ala. 
268. 

In  Taylor  v.  Benbam.  5  How.  233.  12  L.  ed.  130, 
where  a  judgment  bad  been  rendered  against  an 
executor,  and  he  was  removed  and  an  administra- 
tor de  bonis  non  appointed,  it  was  said  that  the  ob- 
jection that  an  administrator  de  bonis  nori  was  not 
liable  for  assets  in  the  hands  of  a  deceased  execu- 
tor, could  not  be  sustained,  as  Ala.  8tat.  Sept.  1821, 
Clay's  Dig.  227,  provides  that  where  any  suit  may 
have  been  commenced  on  behalf  of  or  against  the 
personal  representative  of  any  testator  or  Intestate, 
the  same  may  be  prosecuted  by  any  person  who 
may  afterwards  succeed  to  the  administration  or 
executorship. 

An  administrator  could  discbarge  himself  from 
liability  by  surrendering  to  his  successor  the  assets 
in  his  hands  to  be  administered,  or  by  paying  him 
money  due  from  him.  Skinner  v.  Frierson,  8  Ala. 
915;  Willis  V.  Willis,  16  Ala.  660;  Bogle  v.  Bogie,  23 
Ala.  644. 

Chimes  in  action. 

Under  Ala.  Laws,  pp.  386-334,  providing  that  the 
administrator  by  order  of  the  county  court  shall 
sell  at  public  sale  on  a  credit,  the  purcbsEer  giving 
bonds,  and  that  he  shall  not  sell  at  private  sale,  an 
administrator  de  b<mis  non  was  entitled  to  collect  a 
note  payable  to  his  predecessor  in  office,  as  bonds 
taken  by  an  administrator  on  a  sale  for  credit  as 
required  by  law  are  assets.  Caller  v.  Boykin, 
Minor  (Ala.)  206. 

So,  a  bond  payable  to  an  administratrix  as  such 
was  assets  in  the  hands  of  an  administrator  de  bonis 
non,  and  he  could  recover  upon  such  bond  where 
the  prior  administratrix  resigned  after  having  mar- 
ried an  obligor  to  the  bond  sued  on,  which  she  held 
as  assets.  King  v.  Qreen,  2  Stew.  (Ala.)  138, 19  Am. 
Dec.  46. 

So,  where  an  administrator  was  removed  after  he 
had  sold  property  of  his  intestate  and  had  not  re- 
ceived the  price,  he  could  not  sue  the  purchaser  for 
the  same,  but  the  right  of  action  passed  to  the  new 
administrator,  under  Ala.  Stat.  Clay's  Dig.  270, 6  30, 
providing  that  when  any  personal  representative 
shall  be  displaced  all  moneys  due  to  him  or  her  in 
that  right  by  execution  or  otherwise  shall  be  paid 
to  his  or  her  successor.    Harbin  v.  Levi,  6  Ala.  309. 

And  an  administrator  de  bonis  non  was  entitled 
to  maintain  an  action  in  his  own  name  on  a  note 
given  to  his  predecessor  which  was  not  indorsed* 
It  was  held  that  Ala.  aot  1837,  providing  that  notes 
payable  to  a  person  or  bearer  shall  be  sued  on  in 
the  name  of  the  payee,  his  indorser.  or  personal 
representative,  did  not  interfere  with  the  rights  of 
an  administrator  de  bonis  non  to  take  possession  of 
the  unadministered  assets  of  the  estate  he  repre- 
sented, and  to  sue  as  such  upon  notes  payable  to  his 
predecessor.    Barron  v.  Vandevert,  13  Ala.  233. 

In  Kina  v.  Qriffin,  6  Ala.  387,  it  was  said  that  the 
administrator  de  bonis  non  became  entitled  to 
bonds,  notes,  etc.,  which  his  predecessor  had  in  his 
hands  when  his  representative  functions  ceased. 

The  administrator  de  bonis  non  should  be  held  to 
account  for  all  the  assets  and  moneys  which  came 
to  his  hands  as  administrator,  and,  so  far  as  he 
claimed  to  withhold  them  for  debts  due  him  from 
the  estate,  the  burden  rested  on  him  to  establish  the 
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The  time  allowed  for  bringio/^  suits  at  law 
against  the  executrix  of  William  Hodge  has 
expired,  and  this  action  can  only  be  maioiained. 
if  maintainable  at  all,  under  the  provisions  of 
Rev.  Stat.  chap.  87.  §  19. 


Rockland  v.  Rockland  Water  Co.  80  Me.  55; 
Scott  V.  ^^eely,  140  U.  8.  106.  35  L.  ed.  858; 
Whitehead  v.  Shattuck,  188  U.  S.  146.  34  L. 
ed.  878. 

Upon  the  allegations  of  the  bill  alone,  and 


validUy  of  his  claim;  but  this  rule  did  not  apply  to 
moneys  paid  to  him  as  a  creditor  on  a  claim  hy  the 
former  administrator.  Daughdrlll  v.  Daugrhdnll, 
108  Ala.  881. 

Avoidino  Mies  or  transfers  made  by  his  predecessor. 

Under  Ala.  Code.  9  1748,  providicff  that  the  pro- 
bate  court  shall  have  jurisdiction  to  order  a  sale  of 
personal  property  on  an  application  by  the  admin- 
istrator for  a  sale  to  pay  the  debts,  where  the  sale 
was  made  without  the  proper  ehowintr  by  the  ad- 
ministrator, the  court  bad  no  Jurisdiction  and  the 
Sale  was  void,  and  the  administrator  de  bonis  rum 
could  recorer  the  property  from  the  purchaser. 
It  was  held  that  the  common-law  power  of  an  ad- 
ministrator to  sell  the  property  of  his  intestate 
without  an  order  of  court  was  taken  away  by  the 
statute.    Tkelheimer  v.  Chapman,  83  Ala.  676. 

And  where  an  administrator  fraudulently  sold 
slaves  of  the  testator  in  collusion  with  the  vendee* 
the  administrator  de  bonis  tion  could  recover  the 
slaves  without  brining  a  suit  in  equity  to  have  the 
sale  adjudged  void.  Swink  v.  Snodgrasa,  17  Ala. 
668.  52  Am.  Dec.  190. 

So,  where  an  administrator  sold  slaves  at  private 
sale  contrary  to  law,  it  was  held  that  no  title  passed, 
and  an  administrator  de  btmis  non  cum  testamento 
annexo  could  recover  the  property,  although  it 
was  said  that  the  executrix  could  not.  In  this  case 
It  was  said  the  question  of  the  right  of  an  admiuls- 
trator  de  bonis  turn  to  recover  what  his  predecessor 
had  thus  converted  or  administered  (a  question 
which  has  elsewhere  been  settled  in  the  negative 
very  frequently)  is  not  the  same  as  it  is  in  England 
and  in  states  which  have  no  such  statute  as  that  of 
Alabama,  providing  that  private  sales  by  an  ad- 
ministrator shall  be  unlawful.  Hopper  v.  Steele, 
18  Ala.  828. 

Where  a  sale  of  the  personal  property  of  the  es- 
tate was  made  by  an  administrator  without  the 
authority  of  an  order  of  court,  or  of  a  will,  the  pur- 
chaser obtained  no  title  against  an  administrator 
de  bonis  non.  Wyatt  v.  Rambo,  29  Ala.  510,  68  Am. 
Dec.  89. 

And  in  Woolfork  v.  Sullivan,  23  Ala.  548,  58  Am. 
Dec.  835,  the  same  was  said  to  be  the  rule. 

Id  Elliott  V.  Branch  Bank,  20  Ala.  845,  it  was  said 
that  a  fraudulent  sale,  or  one  made  by  an  adminis- 
trator without  authority,  is  not  an  administration, 
unless  the  parties  in  interest  choose  so  to  consider 
it,  and  if  they  fail  to  do  so  their  representative,  the 
administrator  de  bonis  non,  can  recover  the  prop- 
erty. 

But  proceeds  of  a  void  sale  of  land  made  by  an 
administrator  are  not  assets  of  the  estate,  and  the 
administrator  or  his  sureties  are  not  liable  for  such 
to  the  administrator  de  bonis  non.  Pettit  v.  Pettit, 
82  Ala.  289;  Woods  v.  Legg.  91  Ala.  511. 

And  where  the  administrator  without  authority 
sold  personal  property  belonging  to  his  intestate*s 
estate,  and  the  parties  interested  received  the  bene- 
fit of  the  sale  and  treated  it  as  an  administration 
and  not  a  wrongful  conversion,  the  administrator 
de  t)oni»  non  could  not  recover  the  property. 
Elliott  V.  Branch  Bank,  29  Ala.  845. 

And  an  administrator  de  bonis  non  cum  testamento 
annexo  having,  with  knowledge  of  the  facts,  treated 
the  proceeds  of  a  sale  made  by  an  executor  as 
assets  of  the  estate,  and  having  caused  them  to  be 
charged  against  the  estate  of  the  executor,  and  hav- 
ing received  all  the  benefit  which  could  have  ac- 
crued from  a  regular  valid  sale,  could  not  there- 
after treat  the  sale  as  void,  thereby  receiving  double 
40L.R  A. 


I  compensation  for  the  property  in  controversy. 
Bell  V.  Craig,  52  Ala.  215;  Sampey  v.  So  well,  93  Ala. 
447. 

ArkJkiiMM* 

Most  of  the  cases  held  under  the  common  law 
that  an  administrator  de  b<mis  non  could  not  call 
his  predecessor  to  account  for  money,  or  wasted  or 
converted  assets,  as  the  successor  took  only  unad- 
ministered  property.  But  now  he  can  call  hie 
predecessor  to  account  under  the  statute  in  force. 

Prfyperty  remaining  in  specie  or  unadministered. 

The  administrator  de  bonis  non  of  C.  was  entitled 
to  a  decree  against  a  guardian  for  the  possession  of 
a  negro  and  for  hts  hire,  where  the  guardian  had 
acquired  the  negro  under  a  will  of  C.  which  will 
had  been  set  aside.  Finn  v.  Hempstead,  24  Ark. 
111. 

Where  specific  property  belonging  to  an  estate 
was  left  by  an  executor  at  his  death  undisposed  of, 
and  came  to  the  hands  of  his  administrator,  who 
also  collected  rents  from  the  real  estate,  and  the 
will  was  set  aside,  the  administrator  of  the  executor 
was  required  to  account  to  the  administrator  de 
bonis  non  of  the  first  estate,  and  a  decree  was  ren- 
dered against  him  as  such  administrator  for  the 
value  thereof.    Finn  v.  Hempstead,  24  Ark.  111. 

And  an  administrator  de  bonis  nonwaa  entitled  to 
take  and  administer  property  and  effects  of  the  in- 
testate or  testator  remaining  unadministered.  But 
he  took  such  property  subject  to  any  proper 
charges  or  liens  against  the  same.  Turner  v.  Tai>- 
soott.  80  Ark.  812. 

In  Finn  v.  Hempstead,  24  Ark.  Ill,  it  was  said  that 
an  administrator  rfe  bonis  rum  is  simply  to  collect 
and  administer  such  property  and>effect8  of  the  de- 
ceased, not  administered  by  the  former  representa- 
tive, as  remain  in  specie,  and  are  capable  of  being 
ascertained  and  identified  as  the  specific  property 
or  estate  represented  by  him. 

Claims  against  predecessor  for  aeeountir^^  balance* 
conversion,  or  devastavit. 

An  administrator  de  txmis  non  cobld.  not  call  the 
former  administrator  to  account  for  money  in  hia 
hands,  as  he  was  only  responsible  for  that  to  the 
creditors,  distributees,  and  legatees.  Oreen  v. 
Byrne,  46  Ark.  468;  Williams  v.  Cubage,  86  Ark.  807; 
Finn  V.  Hempstead,  24  Ark.  117;  State,  Oliver,  v« 
Rottaken,  84  Ark.  144. 

So,  an  administrator  de  Iwnis  non  could  not  call 
the  administrator  in  chief  to  account  for  waste  or 
conversion  of  the  assets  of  the  estate.  Brlce  v.  Tay- 
lor. 51  Ark.  75. 

And  he  could  not  maintain  an  action  for  waste  or 
loss  occasioned  by  a  former  executor.  But  it  was 
said  that  he  might  ask  the  court  to  remove  douda 
from  the  title  of  lands  belonging  to  the  estate  in 
order  that  he  might  take  and  administer  them  by  a 
sale  and  by  the  application  of  the  proceeds  to  the 
debts.    Ludlow  v.  Flournoy,  84  Ark.  45L 

And  be  could  not  maintain  an  action  to  hold  the 
representative  or  sureties  of  his  predecessor  ac- 
countable for  property  lost,  wasted,  mismanaged, 
or  converted  by  him.  It  was  further  held  that 
Ark.  Stat.  Gantt's  Dig.  fi  44,  providing  that  if  an 
executor  or  administrator  die  or  resign,  or  bis  let- 
ters be  revoked,  he  or  his  legal  representatives  shall 
account  for,  pay.  and  deliver  to  his  suoceeaor  all 
money  and  personal  property,  and  rights,  credits, 
deeds,  evidences  of  debts  and  papers  belonging  to 
the  estate  of  the  deceased,  only  applies  to  such  as 
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further  upon  the  facts  offered  in  evidence  by 
the  plaintiff,  the  action  clearly  cannot  l>e 
maintained. 

Prentice  v.  DeJion,  10  Allen,  858 ;  8hil- 
laber  v.  Wyman^  15,  Mass.  325;  Alvord  v. 
Harsh,  12  Allen.  604;  Batch  v.  Proctor,  102 
Mass.  854:  Dearborn  v.  Mathes,  128  Mass.  196; 


Tyler  v.  Wheeler,  160  Mass.  206;  Brooks  v. 
Brooke^  11  Cash.  18;  Monroe  v.  Holmes,  9 
Allen,  244,  18  Allen,  109;  McLane  v.  Curran, 
183  Mass.  581,  43  Am.  Rep.  585;  Murray  y. 
Wood,  144  Mass.  195;  Foster  v.  Biiley,  157 
Mass.  160. 
The  statute  relied  on  provides  that  the  credi- 


remaf ned  in  specie,  as  they  could  not  account  for, 
paj,  and  deliver  to  a  succeesor  any  other  asseta  It 
-vas  further  held  that  OaDtt^s  Dig.  i  101,  providioi; 
that  the  bond  of  any  executor  or  administrator  may 
be  sued  on  at  the  instance  of  any  legatee,  distrib- 
utee, creditor,  or  other  "person  Interested"  for  any 
mismanagement,  wasie,  or  other  breach  of  the  con- 
dition of  such  bond,  and  providinflr  for  judnrment 
atrainst  the  executor  or  administrator  and  bis  se< 
curities  for  the  whole  value  of  the  estate  misman- 
aged or  wasted,  did  not  authorize  an  administrator 
de  bonis  non  to  recover,  as  be  did  not  have  any  In- 
terest in  the  assets  wasted  or  mismanaged.  State, 
Oiiver,  v.  Bottaken,  U  Ark.  144. 

And  an  action  by  the  administrator  de  txmia  nnn 
of  C.  and  his  heirs,  against  the  widow,  h^irs,  and 
administrator  of  bis  predecessor,  for  the  hire  of 
slaves  and  value  of  goods,  choses  in  action,  rents, 
etc.,  wasted,  converted,  and  appropriated  by  the 
executor  to  his  own  use,  could  not  be  maintained 
under  Gould*s  (Ark.)  Dig.  chap.  4.  tl 43, 44.  providing 
that  an  administrator  de  bonis  mm  may  invoke  the 
aid  of  the  probate  court  against  his  predecessor,  or 
his  legal  representatives,  to  obtain  possession  of  the 
effects  unadministered,  or  he  may  bring  suit  upon 
tbe  bond  of  the  delinquent  predecessor.  Finn  v. 
Hempstead,  24  Ark.  lU. 

And  under  Ark,  Etev.  Stat.  chap.  4.  II 87,  88,  pro- 
viding that  if  any  executor  or  administrator  dies 
or  resigns,  or  his  letters  be  revoked,  he  or  his  legral 
representatives  shall  account  for,  pay,  and  deliver 
to  his  sunceesor,  all  money  and  personal  property, 
and  ail  the  rights,  credits,  deeds,  evidences  of  debts* 
and  papers  of  any  kind  belonging  to  tbe  estate  of 
tbe  deceased,  at  such  time  and  in  such  manner  as 
tbe  court  shall  order,  and  tbe  succeeding  adminis- 
trator may  proceed  at  law  against  the  delinquent 
and  his  securities,  the  administrator  de  bonis  non 
could  not  maintain  an  action  upon  tbe  bond  of  his 
predecessor  without  averring  that  the  proper  court 
of  prolMte  had  made  au  order  directing  the  pay- 
ment of  the  same  to  tbe  plaintiff,  and  that  there 
was  a  failure  to  comply  with  such  order.  State  v. 
Ferguson,  8  Ark.  172. 

But  an  administrator  de  bonis  non  was  entitled  to 
require  an  account  of  tbe  administrator  of  his  pre- 
decessor for  all  money  and  property  due  tbe  estate 
from  the  deceased  administrator,  under  Ark.  act 
March  13, 1889,  providing  that  when  an  administra- 
tor to  an  estate  dies  his  successor  in  office  shall  com- 
pel his  personal  representative  to  account  for  and 
pay  over  all  moneys  and  property  due  such  estate 
from  tbe  estate  of  the  deceased  administrator. 
Wilson  V.  Hlnton,68  Ark.  145. 

Under  Mansf.  (Ark.)  Dig.  1 199,  authorizing  a  suit 
against  an  executor  or  administrator  and  his  bonds- 
men by  **any  legatee,  distributee,  creditor,  or  other 
person  interested,^*  where  the  next  of  kin  of  a  tes- 
tator brought  a  suit  to  surcharge  the  accounts  of  a 
party  who  had  been  an  executor,  and  to  recover  the 
value  of  assets  which  he  had  technically  adminis- 
tered, but  for  the  proceeds  of  which  he  had  failed 
to  account,  and  after  judgment  the  administrator 
d€  bonis  non  of  the  ttrst  estate  brought  a  suit  to  en- 
join the  payment  until  the  debts  were  paid,  it  was 
held  that  in  order  to  prevent  a  failure  of  justice, 
the  balance  recovered  8houl<|  be  paid  to  tbe  ad- 
ministrator de  bonis  nnn  as  assets,  but  if  it  could  be 
ascertained  from  the  records  of  the  probate  court 
that  tbe  fund  was  ripe  for  distribution  it  could  be 
distributed  in  chancery.  Brice  v.  Taylor,  51  Ark. 
75. 
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CkinnecUcut. 

The  common-law  rule  seems  to  prevail  in  this 
State  in  regard  to  calling  a  predecessor  to  account. 
Where  therfe  was  trust  property  that  should  have 
come  to  his  hands  it  was  held  that  he  could  pursue 
it,  but  it  was  treated  as  unadministered. 

Property  remaining  in  specie  or  unadministered » 
An  administrator  de  bonis  non  of  a  wife  could 
maintain  an  action  against  the  administrator  of  the 
husband  for  the  wife*s  property,  where  an  express 
trust  was  created  upon  her  property  which  the 
bi!isband  had  mingled  with  bis  own  funds,  under 
Ck)nn.  Stat.  1866,  providing  that  tbe  property  of  the 
wife  upon  tbe  death  of  the  husband  after  tbe  prior 
decease  of  the  wife  should  vest  in  the  same  manner 
as  if  she  bad  always  been  a  feme  soU,  It  was  said 
that  this  was  not  an  action  on  a  devastavit  or  for 
an  accounting,  as  tbe  wlfe^s  estate  was  not  taken 
or  held  by  the  husband  as  administrator  and  there 
was  no  actual  administration  of  her  estate,  but  it 
was  a  suit  against  tbe  administrator  of  a  person 
who,  up  to  tbe  time  of  his  death,  held  personal 
property  as  the  statutory  trustee,  and  who  had  re- 
fused to  deliver  it  upon  demand  to  her  administra- 
tor.   Connecticut  Trust  &  S.  I).  Co.  v.  Security  Co. 

67  Coon.  488. 

Claims  against  predecessor  for  aecoanting^  balance 
conversion,  or  devastavit. 

An  administrator  de  bonis  non  cum  testamento 
annexo  was  not  liable  on  his  bond  at  the  common 
law  for  any  devastavit  or  default  of  his  predecessor 
either  of  omission  or  commission,  as  there  was  no 
privity  between  an  administrator  de  bonis  non  and 
the  preceding  executor  or  administrator.  Alsop 
V.  Mather,  8  Conn.  584. 

So,  in  American  Bd.  of  Com'rs.  for  Foreign  Mis- 
sions, 27  Conn.  844,  it  was  said  that  an  administrator 
de  bmiis  non  could  not  bring  a  suit  for  a  devastavit 
or  call  the  executor  or  first  administrator  to  an  ac- 
count for  money  received  for  property  sold.  The 
remedy  for  this  was  an  action  on  the  predecessor's 
bond  by  the  persons  injured  and  to  the  extent  of 
the  injury  averred  and  proved. 

So,  where  an  executrix  having  an  absolute  estate 
in  tbe  property  had  disposed  of  the  same  and  had 
died  without  filing  an  inventory,  an  administrator 
de  bonis  non  could  not  maintain  an  action  for  the 
technical  breach  of  the  bond  in  neglecting  to  file  an 
Inventory,  where  there  was  no  remaining  property 
to  which  the  administrator  had  a  rightful  claim, 
and  there  were  no  debts  to  be  paid.    State  v.  Smith, 

68  Conn.  667. 

Delaware* 

An  administrator  de  bonis  non  may  recover  the 
balance  shown  by  the  settlement  of  his  predecessor, 
and  is  entitled  to  follow  choses  in  action  taken  by 
his  predecessor  for  land  sold  under  order  of  court. 

Property  remaining  in  specie  or  unadministered. 

In  State,  Burton,  v.  Tunnell,  5  Harr.  (Del.)  182,  it 
was  said  that  where  an  executor  or  administrator 
is  rehioved  from  office,  or  dies  before  closing  tbe 
estate,  the  succeeding  administrator  is  entitled  to 
the  goods,  chattels,  nght8.aod  credits  which  remain 
m  specie,  and  money  kept  separate,  which  are 
therefore  termed  unadministered. 

Claims  against  predecessor  for  accounting,  balance, 

conversum,  or  devastavit. 

An  administrator  de  bonis  non  could  recover  on 

his  predecessor's  bond  for  all  money  and  other 
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tor  must  not  be  chargeable  with  culpable  neg*  |  guilty  of  such  neglect.    This   action  is  not 
lect  in  not  prosecuting  his  claim  within  the   commenced  until  long  after  the  statute  bar 
time  limited  for  commencins:  an  action  at  law.    has  become  effectual. 
The  plaintiff,  Edward  T.  "Hodge,  has  been*      Waltham  Bank  v.   Wright,    8  Allen,    121; 


assets,  and  all  securities,  books,  and  papers  belong- 
Ini;  to  the  estate  of  the  intestate  remaining  in  the 
hands  of  the  deceased  executor  or  admioistracor* 
or  with  which  at  the  time  of  bis  removal  or  decease 
he  was  charveabie.  The  statute  was  not  referred 
to,  but  evidently  was  based  upon  Del.  Rev.  Code 
1862,  p.  398  of  the  statute,  providing  that  "whenever 
an  executor,  or  administrator  is  removed  or  dies 
before  he  closes  the  estate  of  the  deceased,  his  co- 
executor  or  administrator,  or  If  there  be  none 
Such,  his  successor,  shall  be  entitled  to  receive  all 
the  unadministered  effects,  including  books  and 
papers,  which,at  the  time  of  such  removal  or  death, 
shall  be  in  his  bands,  or  for  which  he  is  answerable. 
Just  allowances  being  made:^'  and  p.  299,  providing 
that  the  condition  of  the  bond  of  an  executor  *or 
administrator  shall  be  that  he  shall,  without  delay, 
deliver  to  the  person  or  persons  entitled  to  receive 
the  same  all  the  unadministered  goods,  cfaattelsf 
rights  and  credits,  money,  securities,  books,  and 
papers  belonging  to  the  estate  of  said  deceased  with 
which  the  said  shall  be  chargeable.  State,  Burton, 
V.  Tunnel  I,  5  Harr.  (Del.)  182. 

Where  an  administrator  dt  bonis  non  cum  testa- 
mento  annexo  brought  suit  to  recover  the  balance 
of  money  with  which  his  predecessors  bad  charged 
themselves  in  settling  an  account  t)efore  the  regis- 
ter, a  plea  that  the  amount  charged  was  for  Judg- 
ments taken  for  the  sale  of  the  property,  by  mis- 
take made  in  the  name  of  the  executors  individ- 
ually, and  which  they  were  ready  to  assign  and 
turn  over  as  assets,  constituted  no  defense.  It  was 
said :  "If  the  charge  was  of  articles  of  property 
remaining  in  specie,  or  of  credits  uncollected,  and 
which  were  contained  in  the  account  as  such, 
and  thus  shown  to  be  in  the  hands  of  the  executor 
unconverted,  and  only  estimated  in  Federal  money 
as  indicating  their  probable  value,  then  he  would 
not  be  absolutely  chargeable  for  such  estimated 
value  in  case  of  loss  or  failure  to  realize,  without 
his  default,but  would  b^  finally  accountable  for  the 
sum  actually  received,  and  in  every  subsequent  ac- 
count would  be  entitled  to  have  allowance  of  the 
loss  as  a  credit. ^^  No  statute  was  cited,  but  Kev. 
Code,  chap.  80,  §12,  providing  the  same  as  Rev.Code 
1852,  p.  298,  was  in  force.  Peckard  v.  Price.  5  Del. 
Cb.  339. 

Ctioses  in  action. 
Where  a  promissory  note  was  taken  by  an  admin- 
istrator individually  for  the  proceeds  of  land  of  his 
decedent  A,  sold  under  an  order  of  court  for  the 
payment  of  debts,  and  the  note  showed  on  Its  face 
the  purpose  for  which  it  was  given,  and  such  note 
was  assigned  by  the  administratrix  of  such  admin- 
istrator to  pay  bis  debts,  the  administrator  de  bonis 
non  of  A  was  entitled  to  the  proceeds  of  the  note 
claiming  the  same  as  a  trust  fund,  as  it  was  not 
in  the  power  of  the  administratrix  of  bis  predeces- 
sor to  change  the  trust  character.  Barwick  v. 
White,  2  Del.  Ch.  285. 

District  of  Columbia. 

Although  the  common-law  rule  applies  here,  a 
recovery  was  allowed  on  an  additional  bond  re- 
quired by  a  statute,  where  there  was  danger  of  the 
assets  being  wasted. 

Property  remainina  in  specie  or  unndministered. 

In  Ennis  v.  Smith.  14  How.  400,  14  L.  cd.  472,  it 
was  said  that  under  the  Maryland  law,  only  prop- 
erty remaining  in  specie  passed  to  the  administra- 
tor de  bonis  non. 
40  L.  R.  A. 


Claims  against  predecessor  for  accQuntino<,  balance, 
conversUnu  or  devastavit. 
Where  other  sureties  were  called  for  by  the  or- 
phans^ court  of  the  District  of  Columbia  under  U. 
S.  Stat,  at  L.  4,  act  1846,  6  8,  providing  that  when- 
ever the  orphan's  court  shall  be  satisfied  that  the 
security  of  an  executor  or  administrator  is  Insuffi- 
cent,  the  court  may  call  upon  the  executor  or  ad- 
ministrator to  give  additional  security,  and  on  fail- 
ure may  appoint  another  adfbinistrator  instead  of 
the  first,  and  require,  from  him  removed,  to  hand 
over  to  his  successor  the  unadministered  assets, 
sureties  given  under  such  an  order  were  bound  for 
the  waste  of  their  principal  to  the  amount  of  the  es- 
tate or  funds  with  which  he  charged  himself  by  his 
return  to  the  orphans'  court  as  administrator,  where 
it  called  for  additional  security  and  for  such  funds 
as  the  administrator  might  afterwards  receive. 
Ennis  v.  Smith,  14  How.  400, 14  L.  ed.  472. 

Florida. 

The  administrator  d«  bonis  tion  cannot  call  the 
representative  of  his  predecessor  to  an  account  for 
a  devastavit  or  conversion.  There  is  a  statute  au- 
thorizing him  to  call  to  an  account  the  predecessor 
who  has  been  removed.  In  other  cases  the  com- 
mon-law rule  applies.  The  administrator  dc  bmiis 
non  takes  only  unadministered  property.  He  may 
set  aside  a  void  sale  on  proper  pleading. 

Property  remaining  in  specie  or  unadministered. 

An  administrator  de  bonis  non  can  only  adminis- 
ter upon  such  of  the  estate  as  remained  in  spe<ci3 
unadministered  upon  by  his  predecessor.  Deans 
V.  Wilcoxon,  25  Fla.  980;  Gregory  v.  Harrison,  4 
Fla.  56. 

Where  an  administrator  de  bonis  non  cum  testa- 
mento  annexo  turned  over  to  the  board  of  trustees 
of  the  Improvement  fund  of  Florida  coupons  found 
amongst  the  papers  of  the  decedent,  supposing  tbat 
they  were  the  property  of  the  board  of  trustees, 
the  decedent  having  been  Its  secretary  and  treas- 
urer and  salesman  for  its  land,  it  was  held  that  this 
was  not  such  a  change  in  the  property  therein  as 
would  have  amounted  to  an  administration  so  as 
to  prevent  a  subsequent  administrator  de  bontsnun 
from  asserting  the  claim  for  such  coupons  turned 
over  by  bis  predecessor,  but  it  was  held  tbat  uuder 
the  evidence  the  coupons  were  never  the  property 
of  the  decedent.  Adams  v.  Internal  Improvement 
Fund,  87  Fia.  266. 

Claims  a^jainst  predecessor  for  accounting^  balance^ 
conversio7u  or  devastavit. 

An  administrator  de  bo7iis  non  cannot  call  to  ac- 
count a  removed  executor  for  a  devastavit.  Qreg' 
ory  V,  Harrison,  4  Fla.  58. 

In  Gregory  v.  Harrison,  4  Fla.  66,  it  was  said  that 
an  administrator  dc  bonis  non  could  assert  no  claim 
for  money  which  came  into  the  hands  of  an  execu- 
tor. 

Florida  act  Feb.  19,  1870,  chap.  1733.  McClellan^s 
Dig.  p.  98,  SS  80-SO,  giving  powers  and  rights  of  ac- 
tion not  existing  at  common  law  to  administrators 
de  b(yni*  non  against  executors  or  administrators 
who  may  have  been  removed  by  the  court  lor 
cause,  did  not  extend  to  the  caseof  a  delinquent 
deceased  executor  or  administrator  who  had  not 
been  thus  removed.  Deans  v.  Wilcoxon,  25  Fla. 
980. 

Avoiding  sales  or  transfers  made  by  his  predeces- 
sor. 
In  order  for  an  administrator  de  bonis  twn  to  re- 
cover assets  sold  by  his  predecessor,  it  should  be 
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Jenne^  v,  Wilcox,  9  Allen,  245;  Bradford  v. 
F&rbes,  9  Allen,  365;  Wells  v.  Child,  12  Allen, 
333;  Richards  v.  Child,  98  Mass.  284;  Sykes 
V.  Mea^am,  103  Mass.  285;  Bacon  v.  Pom- 
eray,  104  Mass.   583;  Spelman  v.   Ta^o^,  123 


Mass.  489;  Brooks  v.  Rayner,  127  Mass.  268; 
iforey    v.    American    Loan    dt    T.    Co.     149 
Mass.  253;  Knight  v.  Cunningham,  160  Mass. 
580. 
This  action  being  simply  for  the  recovery  of 


shown  that  there  was  colluBion  between  the  prei- 
eoeasor  and  the  alleged  purpbaser,  in  order  to  de- 
prive the  sale  of  its  effect  as  an  administration, 
and  the  fraud  relied  upon  should  be  specifically 
stated  in  the  pleading.    Deans  v.  Wilcoxon,  25  Fla. 

sax 

Georgia.    , 

Prior  to  the  act  of  1845  an  administrator  de  bonis 
fion  ooald  not  maintain  a  suit  for  waste  or  conver- 
sion committed  by  his  predecessor.  Since  that  act 
he  can  call  his  predecessor  or  his  representatives  to 
an  account.  He  cannot  recover  property  sold  by  his 
predecessor,  but  since  the  act  of  1846  he  may  main- 
tain an  action  to  set  aside  a  sale  fraudulently  made 
by  bis  predecessor. 

Avnidivg  sales  or  transfers  made  by  his  prede- 
eessar. 

Under  Qa.  act  1845,  Cobb's  Digr.  335,  providing 
that  it  shall  be  the  duty  of  the  removed  executor 
or  administrator  to  account  to  the  administrator 
de  honinnon.  It  was  held  that  a  judgment  creditor 
could  not  sue  to  recover  property  that  was  sold 
fraudulently  by  an  executor  where  there  was  an  ad- 
ministrator de  b^mis  non  whose  duty  It  was  to  main- 
tain such  action.  Hardwlck  v.  Thomas,  10  Ga.  266. 

An  administrator  de  btmis  non  cum  testamento 
annexe  of  an  insolvent  estate  could  maintain  an 
action  against  a  creditor  where  the  executrix,  who 
had  been  removed,  bad  paid  such  creditor  an  excess 
beyond  his  pro  rata  shaie  of  the  assets,  as  the  stat- 
ute gives  a  creditor  a  cause  of  action  where  a  dis- 
tributee has  been  overpaid,  and  the  same  principle 
applies  here.    McFarlin  v.  Kinger,  51  Ga.  363. 

But  where  an  administratrix  individually  sold  a 
negro  that  belonged  to  the  estate,  an  administra- 
trix de  bonis  n*m  could  not  recover  the  same,  as  she 
could  only  recover  for  goods,  chattels,  rights,  and 
credits  which  remain  in  specie  in  the  hands  of  the 
former  administratrix  unadministered,  and  are 
capable  of  being  identified  as  the  property  of  the 


not  sue  for  the  purchase  money  of  negroes  sold 
by  the  executor,  as  such  sale  was  an  administration, 
and  the  administrator  de  bmiis  mm  could  neither 
call  the  executor  to  an  account  nor  collect  any 
purchase  money;  and  it  was  held  that  Ga.  act  1845 
did  not  apply  where  the  rights  of  the  removed 
executor,  and  his  obligations,  and  the  rights  of  the 
administrator  (Ze  bonfo  non,  had  been  fixed  before 
the  passage  of  the  act. 

In  Oglesby  v.  Gilmore«  6  Ga.  66,  it  was  said  that 
at  common  law  the  administrator  de  bonis  non 
would  have  no  right  or  title  to  a  Judgment  obtained 
upon  a  note  given  for  property  sold  by  the  former 
administrator. 

Claims  for  accounting,  tMlance,  convcraion,  or 
devastavit. 

Prior  to  Ga.  act  1845,  an  administrator  de  bonis 
non  could  not  maintain  a  suit  for  waste  or  conver- 
sion committed  by  his  predecessor.  Thomas  t 
Hard  wick,  1  Ga.  78;  Paschal  v.  Davis,  3  Ga.  256. 

But  in  Shorter  v.  Hargroves,  11  Ga.  658,  it  was 
said  that  under  Ga.  act  1845,  Cobb's  Dig.  335,  provid- 
ing that  whenever  an  executor  or  administrator 
may  be  removed  or  depart  this  life  chargeable  to 
the  estate  which  he  or  she  represented,  it  shall  be 
the  duty  of  such  removed  executor  or  adminis- 
trator to  account  fully  with  the  administrator  de 
bonis  non  who  may  be  appointed  to  finish  the  ad- 
ministration of  such  estate.  The  administrator  de 
bonis  non  can  call  the  representative  of  his  pred- 
ecessor to  an  account. 

And  in  Knight  v.  Lasseter,  16  Ga.  151,  it  was  said 
that  under  Ga.  act  1846,  It  was  designed  to  give  a 
remedy  which  should  be  full  and  complete  as  to  all 
and  every  portion  of  the  estate,  whether  remain- 
ing in  specie  or  con  veried  into  cash  and  notes,  re. 
maming  in  the  hands  of  such  removed  trustee  or 
his  representative,  and  as  to  which  the  rights  of 
other  persons  had  not  become  vested. 

And  Ga.  act  1845  repeals  the  common  law  as  to 


first  intestate.  Paschal  v.  Davis,  3  Ga.  256:  Bates 
V.  Wool  folk,  5  Ga.  329.  This  was  prior  to  Ga.  act 
1845. 

And  In  Thomas  v.  Hardwlck,  I  Ga.  78,  it  was  said 
that  an  administrator  de  btmis  non  has  no  right  to 
sue  for  assets  which  may  have  been  previously  ad- 
ministered, and  that  where  lands  and  negroes  are 
sold  by  order  of  the  court  of  ordinary,  or  perish- 
able property  by  the  act  of  the  party  himself,  they 
are  administered  so  far  as  the  successor  is  con- 
cerned. ''He  cannot  maintain  an  action  for  them. 
Of  course  the  predecessor  is  liable  for  their  pro- 
ceeds to  creditors,  legatees^and  distributees.  If  an 
executor  or  administrator  be  removed  or  die,  hav- 
ing on  hand  in  kind  a  portion  of  the  original  assets, 
these  could  be  sued  for  and  recovered  by  the  ad- 
ministrator de  bonis  non.^'' 

In  Oglesby  v.  GUmore.  5  Ga.  56,  it  was  said  that 
at  common  law  if  there  was  a  fraudulent  collusion 
between  the  admistrator  and  the  purchaser  in  the 
sale  of  goods  by  such  administrator,  the  adminis- 
trator de  bonis  non  might  then  pursue  the  property. 

In  Hardwlck  v.  Thomas,  10  Ga.  286.  it  was  said* 
that  if  a  removed  executor  has  colluded  with  a 
purchaser  at  a  sale  made  by  the  executor  the  ad- 
ministrator de  btmis  non  can  pursue  the  property 
and  collect  It,  as  a  fraudulent  sale  will  not  be  held 
to  be  an  administration  by  a  removed  executor. 

Chases  in  action. 
In  Gilbert  v.  Hardwlck,  11  Ga.  509,  it  was  said  that 
an  administrator  de  bonis  non  at  common  law  could 
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all  restrictions  which  it  imposes  upon  the  adminis- 
trator de  bonUi  non,  and  subjects  the  first  admin- 
istrator and  his  estate  to  liability  to  account  to  and 
with  the  administrator  de /x)n(«  non  touching  the 
entire  administration,  and  the  administrator  de 
bonis  rum  should  be  made  a  party  to  an  action  by  a 
distributee  against  a  former  administrator  charg- 
ing a  devastavit.    Oglesby  v.  Gil  more,  5  Ga.  56. 

Under  Ga.  act  1845,  the  administrator  de  bonis  non 
was  not  liable  to  the  heirs  and  creditors  for  the 
failure  to  call  the  previous  administrator  to  an  ac- 
count, unless  they  showed  that  he  knew  of  a  devas- 
tavit, or  was  guilty  of  some  positive  neglect.  Bow- 
ers V.  Grimes,  45  Ga.  616. 

And  under  Ga.  Code,  ft  2514,  providing  that  upon 
the  revocation  of  letters  of  one  administrator  where 
there  aremore  than  one,  the  trust  remains  in  the 
hands  of  the  other,  and  with  him  as  to  an  adminis- 
trator de  bonis  mm  the  removed  administrator 
must  account,  the  sureties  upon  the  joint  bond  of 
both  of  the  administrators  were  exonerated  from 
a  liability  for  a  devastavit  committed  after  the 
first  was  discharged  and  the  other  was  appointed 
sole  administrator.  Veach  v.  Rice,  181  U.  S.  293, 
38  L.  ed.  163. 

IlUnois. 

The  authority  of  the  administrator  de  bonis  non 
extends  only  to  such  goods  as  remain  in  specie  un- 
administered, except  in  such  cases  as  are  modlfled 
by  the  statute  authorizing  an  action  on  the  prede- 
cessor's bond  where  he  has  been  removed.  But 
be  statute  does  not  give  any  right  of  action  for 
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a  specific  sum  of  money  or  for  the  recovery  of 
a  money  judgment,  the  action  is  one  at 
law 

Scott  V.  Neely,  140  U.  S.  106,  85  L.  ed.  358; 
Whitelitad  v.  Shattuck,  188  U.  S.  146,  84  L.  ed. 
878. 


Maine  Bupbeme  Judicial  Coubt. 


July, 


The  bill  must  allege,  and  the  facts  proved 
must  show,  that  the  plaintiff  has  not  pur- 
sued his  remedy  at  law  for  reasons  which 
of  themselves  afford  ground  for  equitable 
relief. 

Rockland  v.  Bockland  Water  Co,  86  Me.  55; 


aocount,  balaoce,  or  conversion  airainst  ttae  repre- 
sentative of  the  predecessor  who  has  died,  but  only 
applies  to  oases  of  removal. 

Property  remaining  in  wpeeie  or  unadministered. 

In  Newhall  v.  Tumey,  U  IlL  338,  and  Rowan  v. 
Kirkpatrick,14III.  1,  itwassafd  that  an  adminis- 
trator de  btmis  non  could  only  recover  such  of  the 
groods  and  chattels  of  the  Intestate  as  remained  un- 
administered  in  specie,  and  such  of  the  debts  due 
the  intestate  as  remained  unpaid,  but  that  his 
authority  did  not  extend  to  assets  already  adminis- 
tered, and  so  far  as  the  estate  had  been  adminis- 
tered by  the  first  administrator  he  was  concluded. 

Claima  againet  predeetsaor  for  accounting^  JKUance^ 
conversion,  or  devastavit. 

Under  Scates's  Comp.  Stat.  (III.)  1196,  Statute  of 
Wills.  •  75,  providing^  that  where  any  executor  or 
administrator  shall  have  his  letters  revoked  he 
shall  be  liable  on  his  bond  to  such  subsequent  ad- 
ministrator for  any  mismanagement  of  the  estate, 
and  such  sulMequent  administrator  may  maintain 
actions  of  trover,  detinue,  account,  and  on  the 
case  against  such  former  executor  or  administrator 
for  all  such  goods,  chattels, debts,  and  credits  which 
shall  have  come  to  the  possession  of  him  or  her, 
and  which  shall  be  withheld,  wasted,  embezzled,  or 
misapplied,  an  administrator  d«  bonis  non  could  call 
a  prior  administrator  to  account  and  maintain  an 
action  on  his  bond.    Duffln  v.  Abbott,  48  III.  17. 

In  Duffin  V.  Abbott  48  111.  17,  a  distinction  was 
made  between  an  administrator  de  bonis  non  calling 
his  predecessor  to  account  and  calling  the  adminis- 
trator of  his  predecessor  to  account,  holding  that 
he  could  maintain  the  first-named  action,  and  over- 
ruling Stose  V.  People,  25  III.  600. 

In  Hanlfan  v.  Needles.  106  111.  408,  It  was  said  that 
under  III.  Rev.  Stat.  1874,  chap.  3,  §  88,  providing 
that  upon  revocation  of  letters  and  removal  of  an 
executor  or  administrator  from  office  his  successor 
may  maintain  an  action  for  waste,  mismanagement, 
or  breach  of  duty  in  regard  to  the  estate,  that  an 
administrator  de  boni»  non  could  maintain  an  action 
against  his  predecessor  for  an  accounting  and  for 
mismanagement.  But  it  was  said  that  if  he  died 
the  administrator  de  bonis  non  could  not  maintain 
such  an  action. 

Where  the  executor  of  an  estate  sold  a  leasehold 
and  was  removed,  an  administrator  de  bonii*  7ion 
was  appointed,  and  the  executor  died,  the  adminis- 
trator de  bonis  non  could  maintain  an  action  for 
the  proceeds  of  the  sale  against  the  estate  of  his  pre- 
decessor under  111.  Rev!  Stat.  chap.  8,  fi  89.  McDon- 
ough  V.  Hanlfan.  7  III.  App.  50. 

And  an  administrator  de  bonis  non  could  main- 
tain an  action  on  the  bond  of  his  predecessor  for 
money  due  to  the  estate,  under  Starr  &  C.  Stat. 
(III.)  p.  a08,  S^,  providing  that  where  such  execu- 
tor or  administrator  shall  have  his  letters  revoked 
he  shall  be  liable  on  his  bood  to  such  subsequent 
administrator,  or  to  any  other  persons  aggrieved, 
for  any  mismanagement  of  the  estate  committed 
to  his  care.    Nevltt  v.  Woodburn,  160  III.  203. 

In  Stose  V.  People,  25  111.  600,  it  was  held  that  an 
administrator  de  bonis  non  cum  testameuto  annexo 
had  no  right  to  call  for  an  account  of  any  part  of 
the  estate  converted  or  wasted  by  an  executor  who 
had  been  removed.  But  this  case  was  overruled  in 
Buffln  V.  Abbott.  48  IIL  17. 

In  Graffenreid  v.  Kundert,84  111.  App.  488.  it  was 
said  that  the  administrator  de  bonis  non  had  no 
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right  at  common  law  to  an  account  from  his  prede- 
cessor for  the  proceeds  of  the  estate  or  for  its 
mismanagement,  or  for  any  breach  of  duty  respect- 
ing it.  and  that  where  an  executor  was  guilty  of  a 
devastavit  and  died,  the  Illinois  statute  giving  an 
administrator  de  bonis  non  an  action  against  a  re- 
moved executor  did  not  apply. 

And  in  Re  Richart  58  III.  App.  91,  it  was  said  that 
if  an  administrator  converted  assets  of  the  estate 
into  money,  and  used  the  same,  such  action  oper- 
ated as  a  devastavit,  and  the  money  so  converted 
was  to  be  treated  as  assets  administered,  and  an 
administrator  de  bonis  non  could  not  maintain  an 
action  therefor  upon  the  bond  of  the  prior  admin- 
istrator who  converted  the  same.  The  court  did 
not  make  a  distinction  between  a  conversion  by  an 
administrator  who  died  and  one  who  was  removed. 

Au  administrator  de  bonis  non  cum  teslamento 
annexo  could  not  be  held  to  account  to  the  resid- 
uary legatee  for  money  and  property  that  the 
deceased  executor  administered  upon  and  wrongly 
eon  verted  to  his  own  use.  It  was  further  held  that 
suchadminlstrator  dcbon  (8  non  had  no  authority 
to  call  on  the  personal  representative  of  the  de- 
ceased executor  for  an  account  of  the  assets  other 
than  those  unadministered,  as  the  residuary  lega- 
tees are  the  persons  who  should  prosecute  the  per- 
sonal representatives  of  a  deceased  executor  for 
any  waste  or  misapplication  of  assets.  Bliss  v. 
Seaman.  166  ni.  422,  Affirming  59  111.  App.  296. 

And  an  administrator  de  bonis  non  could  not  call 
In  question  a  settlement  of  a  claim  against  a  debtor 
made  by  the  prior  administrator,  as  an  adminis- 
trator de  bonis  non  could  not  charge  his  predeces- 
sor with  a  devastavit.  Short  v.  Johnson,  26  III.  48B. 

Under  111.  Rev.  Stat.  chap.  109,  6  76,  providing 
that  on  the  revocation  of  letters  of  an  executor 
or  administrator  he  shall  be  liable  on  his  bond  to 
his  successor,  who  may  maintain  an  action  of 
trover,  debt,  detinue,  account,  and  on  the  case* 
against  his  predecessor  for  goods,  chattels,  debts, 
and  credits  withheld,  wasted,  or  misapplied,  an  ac- 
tion of  debt  for  conversion  could  not  be  maintained 
by  an  administrator  de  bonis  non  on  the  bond  of  the- 
predecessor  who  had  died  and  had  not  been  re- 
moved under  the  statute.  Marsh  v.  People,  16 
111.285. 

In  Duffin  V.  Abbott  48  III.  17,  it  was  said  that  in 
Marsh  v.  People,  15  III.  286,  a  distinction  was  made 
between  the  authority  of  an  administrator  de  bonis 
non  on  the  death  of  his  predecessor,  and  the  au- 
thority of  one  appointed  on  the  revocation  of 
letters. 

Chosen  in  action. 

Where  a  note  was  given  "to  T.,  administrator  of 
the  estate  of  S.,  deceased,'*  and  the  administratrix 
of  T.  brought  an  action  on  the  same,  and  it  was 
contended  that  it  should  have  been  brought  by  the 
administratrix  de  bonis  non,  it  was  said  that  "for 
aught  that  appears  in  the  record,  this  suit  may 
be  prosecuted  for  the  benefit  of  the  adminis- 
trator de  bonis  7wn.  It  makes  no  difference  to  the 
maker  of  the  note  which  of  them  is  permitted  to 
bring  the  action."  Newhall  v.  Turney,  14  111.  338. 
Indiana. 

In  this  state  prior  to  the  act  of  1849  an  adminis- 
trator de  iKmis  non  could  not  maintain  an  action 
fur  conversion,  devastavit,  or  account,  but  since 
that  statute  such  action  may  be  mtUntalned.  An 
action  may  be  maintained  to  set  aside  a  void  sale,, 
and  an  action  may  be  maintained  on  choses  in  ac- 
tion due  the  estate. 
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Waitham  Bank  Y,  Wright,  8  Allen,  121;  Wells 
▼.  CMid,  12  Allen.  333. 

In  the  two  eases  in  Massachusetts,  in  which 
relief  has  been  granted,  the  court  acted  only 
upon  strong  equitable  grounds. 

Morty  V.  American  Loan  <&  T.  Co.  149  Mass. 
253;  Knight  v.  Cunningham,  160  Mass.  580. 


Wis  well,  J.,  delivered  the  opinion  of  the 
court: 

Bill  in  equity  by  the  administrator  de  bonis 
non  of  the  estate  of  Abigail  T.  Hodge  against 
the  executrix  of  William  Hodge,  the  adminis- 
trator of  Abigail  T.  Hodge. 

The  complainant,  the  administrator  de  bonis^ 


Oaima  against  prede^esnor  for  accounting,,  bciUmee, 
converHofi,  or  devastavit. 

Prior  to  the  statute  of  1849  an  admlDlstrator  de 
bonis  non  could  not  maintain  an  action  on  bis 
predeceaaor's  t>ood  for  a  devastavit.  State,  Pier- 
son.  V.  Gooding,  8  Blackf.  56T;  Anthony  v.  M'Call, 
8  Blackf.  86. 

In  Graham  v.  State,  Reynolds,  7  Tnd.  470,  it  was 
said  that  prior  to  the  passage  of  Ind.  act  1849,  p.  53, 
2Bev.  Stat.  p.  286,  an  administrator  de  bonis  non 
could  not  sue  bis  predecessor  in  administration  for 
a  breach  of  duty. 

Ind.  Bev.  Stat.  1843,  p.  567,  providing  that  the 
executors  and  administrators  of  every  person  who, 
as  executor  either  of  rlirbt  or  in  his  own  wrong, 
or  as  administrator,  shall  have  wasted  or  converted 
to  his  own  use  any  goods,  chattels,  or  estate  of  any 
deceased  person,  shall  be  chargeable  in  the  same 
manlier  as  their  testator  or  intestate  would  have 
been  if  living,  did  not  give  an  action  to  the  admin- 
istrator de  btmis  non  for  a  devastavit  committed  by 
his  predecessor.    Young  v.  Kimball,  8  Blackf.  167. 

But  under  2  Ind.  Rev.  Stat.  p.  286.  H  162, 168,  Laws 
1849,  p.  53,  providing  that  any  executor  or  admin- 
istiator  may  be  sued  on  his  bond  by  any  creditor, 
heir,  legatee,  or  surviving  or  succeeding  executor 
or  administrator  for,  (1)  failure  to  Inventory  the 
property;  &)  failure  to  pay  money  of  the  estate 
into  court;  (3)  failure  to  use  diligence;  (4)  want  of 
reasonable  care  in  taking  solvent  sureties;  (5)  em- 
bezsling,  concealing,  or  converting  to  hin  own  use; 

(6)  negligently  permitting  property  to  be  injured; 

(7)  for  committing  waste,— an  administrator  de 
bonis  non  might  maintain  an  action  upon  the  bond 
of  bis  predecessor  for  breach  of  duty  to  recover  as- 
sets, although  the  bond  was  executed  before  the 
passage  of  this  act  Graham  v.  State,  Reynolds,  7 
Ind.  470,  65  Am.  Dec.  745. 

And  an  administrator  de  bonis  non  could  main- 
tain an  action  against  the  administrator  of  the 
surety  of  his  predecessor  for  a  breach  of  duty  on 
the  part  of  the  latter,  in  failing  to  pay  into  the 
clerk's  office  to  the  proper  heirs  money  belonging 
to  the  estate  upon  which  he  was  administrator. 
under  2 Ind.  Rev.  Stat.  pp.  285,  286,  H  162, 1(0,  where 
the  administrator  had  left  the  state  with  money 
in  his  bands,  and  had  for  that  cause  been  removed. 
State,  Wright,  v.  Porter,  9  Ind.  342. 

Under  S  Gavin  &  H.  (Ind.)  Stat.  p.  531,  §  162,  au- 
thorizing a  suit  by  the  succeeding  administrator 
on  the  bond  of  the  previous  administrator  for 
any  violation  of  the  duties  of  his  trust,  an  ad- 
ministrator de  bonis  non  could  maintain  an  action 
on  the  bond  of  his  predecessor  for  money  belonging 
to  the  estate  which  he  had  failed  to  pay  over.  Lane 
V.  State,  Harmon,  27  Ind.  108;  Myers  v.  State,  Mc- 
Cray,47Ind.  293. 

Choses  in  action. 

Under  Ind.  act  1891,  pp.  107, 108,  providing  that 
when  it  is  shown  that  an  administrator  or  executor 
has  been  finally  discharged,  and  that  there  is  no  ad- 
ministration of  said  estate  pending  in  any  court  of 
this  state,  and  there  are  assets  belonging  to  the  es- 
tate within  the  Jurisdiction  of  said  state  that  have 
not  been  and  should  be  administered,  the  court  may 
appoint  an  administrator  de  Itonitt  rwn  to  have  the 
same  powers  now  given  to  administrators  and  ex- 
ecutors, an  administrator  debonif  non  could  main- 
tain an  action  on  an  appeal  bond  given  in  the  de- 
cedent's lifetime  where  such  bond  had  never  been 
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administered  upon,  although  the  prior  adminis- 
trators had  made  a  final  settlement  and  been  dis- 
charged. It  was  further  held  that  such  act  was 
remedial,  and  was  not  void,  and  applied,  although 
it  was  not  passed  Until  after  final  settlement.  Bar- 
nett  V.  Vanmeter,  7  Ind.  App.  45. 

And  under  Ind.  act  1891,  p.  107,  Rev.  Stat.  1894,. 
1 2395,  after  a  final  settlement  and  the  discharge  of 
an  administrator,  an  administrator  de  bonis  non 
could  be  appointed  where  it  was  shown  that  there 
was  a  claim  against  the  government  within  the  ju- 
risdiction of  the  state  that  had  not  been  sold  and 
should  be  administered.  Wahl  v.  Schlerling,  11 
Ind.  App.  606. 

In  order  for  an  administrator  de  bonif  non  to  re- 
cover from  a  debtor  to  the  estate,  he  must  allege 
that  the  defendant  did  not  pay  the  sum  of  money 
sued  for,  either  to  the  intestate  in  his  lifetime,  or 
to  the  predecessor  of  the  administrator  de  bonis 
non.    Grifilth  v.  Fisohli.  4  Blackf.  427. 

And  in  an  action  by  an  administrator  de  bonis 
non  sgainst  a  surviving  partner  of  the  decedent  to 
recover  the  share  of  the  decedent  in  the  partner- 
ship assets,  the  defendant  could  set  off  the  indebt- 
edness of  the  decedent  to  him.  and  also  the  amount 
paid  to  discharge  the  debts  of  the  decedent  in  ex- 
cess of  assets  received  by  him  as  administrator. 
Skillen  V.  Jones,  44  Ind.  136. 

Avoiding  sales  or  transfers  made  by  his  predecessor. 

Where  an  administrator  sold  land  under  an  order 
of  court,  and  took  the  purchase-money  notes  and 
canceled  them  by  having  a  personal  debt  owing  by 
him  to  the  obligor  canceled  and  made  a  deed  which 
was  never  confirmed,  the  administrator  de  bonis 
non  could  maintain  an  action  to  recover  the  pur- 
chase money  from  the  purchaser  or  to  have  the  sale 
set  aside.    Chandler  v.  Sohoonover,  14  Ind.  324. 

And  an  administrator  de  bonis  non  who  had  ob- 
tained a  judgment  against  the  predecessor  and 
sureties  for  the  conversion  by  the  former  of  the 
assets  of  the  estate  might,  without  proceeding  to 
collect  the  Judgment,  maintain  an  action  to  set 
aside  a  conveyance  which  the  defaulting  adminis- 
trator had  fraudulently  made  of  land  purchased 
with  the  trust  fund.  Harvey  v.  State,  Rogers,  123- 
Ind.  280. 

But  where  the  heirs  of  an  intestate  obtained  a 
decree  for  land  fraudulently  conveyed  by  an  ad- 
ministrator and  that  the  land  should  be  sold  to 
satisfy  the  decree,  the  administrator  de  bonis  non 
had  no  right  to  enforce  that  decree,  as  it  belonged 
to  the  complainants  in  that  suit.  Ferguson  v. 
Sweeney,  6  Blackf.  547. 

Where  there  are  no  asttets. 
Under  Ind.  act  1881,  p.  247,  Rev.  Stat.  1881,  §  2240 
providing  that  if  any  executor,  administrator  wit^i 
the  will  annexed,or administrators,  shall  die,  resign,, 
or  remove  from  the  state,  or  his  authority  be  re- 
voked or  superseded,  the  remaining  executor  or 
administrator  shall  complete  the  administration,, 
but  if  no  such  executor  or  administrator  be  re- 
maining in  the  state  an  administrator  de  bonis  non 
may  be  appointed  with  the  same  rights  and  subject 
to  the  same  liabilities  as  his  predecessor,  an  admin- 
istrator de  bonis  non  could  not  be  appointed  where 
his  predecessor  had  made  a  final  settlement  which 
was  unrevoked  and  in  full  force,  discharging  him 
from  the  trust  because  fully  settled,  as  such  matter 
was  res  Judicata,  under  2  Ind.  Rev.  §1 2102, 2403,  pro- 
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non,  is  the  son  of  Abipall  T.   and  William  I  appointed  administrator  <fe6o«M  7u?n  on  the  first 
Hodge.    The   intestate  died    April   8,   1879.    Tuesday  of  October,  1892. 
Her  husband,  William  Hodge,  was  appointed       The  complainant  alleges,  in  substance,  that 
administrator  upon  her  estate  December  7, 18S0,    the  intestate  at  the  time  of  her  death  was  the 
and  died  June  6,  1892.     The  complainant  was  I  owner  of  a  deposit  in  the  Cambridgeport  Say- 


vidiDfr  that  such  fiDal  settlement  is  conclusive  on 
all  parties  interested  in  the  state,  unless  reopened 
within  three  years  for  mistake  or  fraud.  Pate  v. 
Moore.  79  Ind.  20. 

In  Barnett  v.  Vanmeter,  7  Ind.  App.  45,  it  was  said 
that  prior  to  the  act  of  March  5, 1881.  there  was  no 
law  in  force  in  Indiana  under  which  an  adminis- 
trator de  bonis  non  could  he  appointed  for  any  de- 
cedent's estate  after  the  final  settlement  of  such 
estate,  unless  such  settlement  was  vacated  or  set 
aside. 

An  administrator  de  ttonis  non  may  maintain  an 
action  airainst  his  predecessor  and  sureties  for  as- 
sets converted  by  his  predecessor  who  had  been 
removed,  under  Iowa  Code.  9  2348,  providing:  for 
the  appointment  of  an  administrator  in  case  of  va- 
cancy, and  8  2349,  providinsr  that  the  substitdtionof 
other  executors  shall  occasion  no  delay  in  the  ad- 
ministration of  the  assets*  as  this  statute  chanjped 
the  common-law  rule.  It  was  further  held  that  the 
substituted  administrator  was  entitled  to  the  pos- 
session of  all  the  assets,  and  could  maintain  an  ac- 
tion for  the  recovery  of  any  sum  in  which  the 
estate  had  an  interest,  and  that  was  to  be  applied  to 
the  debts.    Stewart  v.  Phenice,  65  Iowa,  475. 

But  an  administrator  de  Itotiis  )wn  could  not  main- 
.tain  an  action  to  recover  from  the  surety  of  his 
predecessor  the  avails  of  a  policy  of  insurance  on 
the  life  of  his  decedent,  collected  by  his  predecessor 
and  not  accounted  for,  under  Iowa  Code,  S  1182, 
which  provided  that  a  policy  of  insurance  on  the 
life  of  an  individual  shall  inure  to  the  separate  use 
of  the  husband  or  wife  and  children  of  said  indi- 
vidual Independently  of  creditors.  Kelly  v.  Mann, 
56  Iowa,  626. 

In  Stewart  v.  Phenice,  65  Iowa,  475,  Kelley  v. 
Mann  was  distinguished,  as  in  that  case  the  fund 
oould  not  be  appropriated  to  the  payment  of  debts 
but  descended  directly  to  the  heirs.  The  holding 
was  that  the  substituted  administrator  was  not  en- 
titled to  the  funds,  but  that  the  sureties  on  the 
bond  of  the  first  administrator  were  answerable 
on  the  bond  to  the  heirs  for  their  distributive 
shares.  The  court  said  that  'Mf  there  were  no  claims 
against  the  estate  in  this  case  it  would  be  governed 
by  the  same  principle." 

Raneaa. 

An  administrator  de  honis  non  could  maintain  an 
action  on  the  bond  of  his  predecessor  who  had  sold 
personal  property  and  taken  payment  part  in  cash 
and  part  in  a  note  of  the  purchaser,  where  the  sale 
was  set  aside,  but  the  purchaser  retained  the  prop- 
erty and  the  administrator  de  bonU  noti  sut>se- 
quently  collected  the  note  from  the  purchaser,  and 
the  administrator  failed  to  pay  the  cash  received 
by  him  from  the  sale.  This  was  under  Kan.  Gen. 
Stat.  (1868)  p.  435,  §  26,  providing  that  an  adminis- 
trator appointed  in  the  place  of  an  executor  or  ad- 
ministrator who  has  resigned,  been  removed,  or 
whose  letters  have  been  revoked,  shall  be  entitled 
to  the  possession  of  all  assets  unadministered,  and 
may  maintain  an  action  against  the  former  execu- 
tor or  administrator  and  his  sureties  on  his  bond, 
and  for  all  damages  arising  from  maladministra- 
tion.   Mustek  V.  Ueebe,  17  Kan.  47. 

Kentucky. 

The  administrator  de  bonU  non  is  entitled  to  con- 
trol all  assets  remaining  in  specie  or  unadminis- 
tered. He  cannot  maintain  an  action  of  account 
or  for  conversion  or  for  a  balance  remaining  in 
money  in  his  predecessor's  hands.  As  to  a  chose  in 
action  an  administrator  de  bonU  non  was  entitled 
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to  recover  in  some  cases  where  be  had  obtained 
possession  of  notes,  but  some  cases  held  that  he 
was  not  entitled  to  recover  notes  taken  by  his 
predecessor  where  there  had  been  a  conversion 
and  where  it  was  not  shown  to  be  necessary  for  dis- 
tribution through  him,  and  he  could  not  intervene 
to  claim  choses  in  action  that  should  go  directly  to 
distributees. 

PropeHy  remaining  in  specie  or  uncLdministered, 

Where  a  will  gave  to  the  wife  of  the  testator  all 
his  estate,  real  and  personal,  ''except  such  as  will 
hereafter  be  disposed  of,  which  is  to  fulfil  any  con- 
tracts I  may  have  made  for  the  conveyance"  of  land, 
and  the  wife  was  made  executrix,  and  after  her 
death  certain  slaves  of  the  testator  came  to  the 
hands  of  another  party  and  the  administrator  de 
bonis  non  cutn  testamento  annext)  brought  detinue 
for  the  slaves,  it  was  held  that  as  it  was  not  shown 
that  the  executrix  had  elected  to  take  as  devisee, 
the  administrator  de  bonis  non  could  recover.  It 
was  not  claimed  that  the  executrix  sold  the  slaves 
or  otherwise  parted  with  them  in  the  course  of  ad- 
ministration.   Flo3'd  v.  Breckenridge,  4  Bibb,  14. 

In  Graves  v.  Downey,  3  T.  B.  Mon.  855;  Bradsbaw 
V.  Com.  3  J.  J.  Marsh.  633;  Oldham  v.  Collins.  4  J.  J. 
Marsh.  49;  Slaughter  v.  Froman,  5  T.  B,  Mon.  19, 
17  Am.  Dec.  33;  and  Carroll  v.  Connet,  2  J.  J. 
Marsh.195,— itwassaid  that  an  administrator  d^  frt^uii 
non  would  be  entitled  to  whatever  of  the  estate  of 
the  intestate  remained  in  specie. 

Claims  against  predecessor  for  arcountingt  balance^ 
conversion^  oi'  devastavit. 

Administrators  de  bonis  non  could  not  call  the 
representatives  or  sureties  of  the  first  administra- 
tor to  account.  Bradsbaw  v.  Com.  3  J.  J.  Marsh. 
532;  Slaughter  v.  Froman.  5  T.  B.  Mon.  19, 17  Am. 
Dec.  33. 

So,  a  decree  in  favor  of  an  administrator  de  bonis 
non  for  an  account  for  money  arising  frogi  the  re- 
sult of  his  predecessor's  administration  was  errone- 
ous, as  an  administrator  de  bonis  non  was  not  en- 
titled to  the  proceeds  of  chattels  sold,  nor  to  the 
hire  of  slaves.  Slaughter  v.  Froman,  5  T.  B.  Mon. 
19, 17  Am.  Dec.  33. 

And  an  administrator  de  bonis  non  could  not 
maintain  an  action  on  his  predecessor's  bond, 
where  it  did  not  appear  that  any  one  article  of 
property  which  had  ever  belonged  to  the  intestate 
remained  in  the  hands  of  the  plaintiff's  predecessor 
at  his  death,  as  the  right  of  action  was  in  the  dis- 
tributees and  heirs.  Oldham  v.  Collins,  4  J.  J> 
Marsh.  49. 

And  an  administrator  de  Itonis  non  could  not 
maintain  a  suit  on  the  bond  of  his  predecessor  for 
assets  converted  by  him  and  wasted,  as  the  right  of 
action  was  in  the  distributee,  and  not  in  the  ad- 
ministrator de  bonis  wm.  Felts  v.  Brown,  7  J.  J. 
Marsh.  147. 

And  where  a  trust  fund  was  created  by  an  execu- 
tor under  a  will,  and  several  successive  administra- 
tors de  bonis  non  cum  testamento  annexo  were  ai>- 
pointed,  and  the  last  one  brought  a  suit  upon  the 
bond  of  his  predecessor  for  the  fund,  it  was  held  that 
It  was  a  trust  fund  for  the  widow  for  life,  and  was 
held  by  those  having  control  of  itas  trustees  and  not 
as  executor  or  administrator  with  the  will  annexed, 
and  that  the  right  and  duty  to  hold  it  did  not  de- 
volve on  the  administrator  de  bftnis  non,  and  that 
the  last  administrator  de  lyonis  non  could  not  main- 
tain an  action  to  recover  on  his  predecessor's  bond 
for  a  devastavit,  under  Ky.  Rev.  Stat.  chap.  37,  art. 
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lugs  Bank  of  Cambridgeport,  Massachusetts; 
that,  although  such  deposit  was  iu  the  name  of 
one  Haooah  C.  Wilson,  it  was  in  fact  the 
money  of  the  intestate,  deposited  by  her  in  the 
name  of  Hannah  0.  Wilson,  in  trust  for  the 


sole  benefit  of  the  intestate;  that  after  her  death 
William  Hodge  procured  from  Hannah  C. 
Wilson  a  transfer  of  said  deposit,  without 
consideration;  and  that  on  August  26,  1879, 
before  his  appointment  as  administrator,  he 


1,  CC  19-Sl,  providing  that  if  there  are  no  other  per- 
fiooal  representatives  to  disobarfre  the  trust  the 
court  may  appoint  one  who  shall  have  the  same 
power  and  rtflrhts,  and  be  liable  to  the  same  respon- 
sibility, as  respects  the  estate  unadministered,  as 
the  person  removed.    Warfleld  v.  Brand,  18  Bush, 

In  Anderson  v.  Miller,  6  J.  J.  Marsh.  568,  it  was 
said  that  an  administrator  de  bonis  iwn  could  have 
no  remedy  a^rainst  a  previous  administrator  for 
money  collected  for  the  hire  of  slaves  belonflrinfr  to 
the  estate. 

And  in  Thomason  v.'Thomason,  1  Met.  (Ky.)  53,  it 
was  said  that  the  estate  in  the  hands  of  the  admin- 
istrator at  the  time  of  his  death,  which  had  been 
converted  into  money,  formed  a  part  of  his  estate 
which  was  under  the  control  of  his  personal  rep- 
resentatives after  his  death,  and  must  be  accounted 
for  by  them,  and  an  administrator  de  bonis  7um  of 
the  first  estate  would  have  nothingr  to  do  with  this 
part  of  the  estate.  ' 

So,  in  Graves  v.  Downey,  3  T.  B.  Mon.  356.  it  was 
said  that  where  an  administratrix  had  married,  and 
she  and  her  husband  had  converted  some  of  the 
asKts  into  money,  an  administrator  de  bonis  non 
could  have  no  title  nor  maintain  any  action  on  the 
administration  bond  for  such  conversion. 

In  TrUtg  V.  Daniel,  2  Bibb,  301,  where  the  admin- 
istrator de  hftnis  non  brought  suit  against  the  hus- 
band of  the  administratrix  with  the  will  annexed 
and  her  sureties  for  an  account  of  the  property  ad- 
ministered, and  to  have  the  balance  delivered  over, 
the  court  did  not  discuss  the  question  as  to  whether 
or  not  an  administrator  de  ?xmi«  non  could  main- 
tain an  action  for  an  accounting,  but  affirmed  the 
decree  with  certain  corrections  as  to  credits  for 
care,  education,  and  support  of  the  children. 

Chases  in  action. 

And  an  administratrix  de  bonis  7wn  could  main- 
tain an  action  in  equity  to  enforce  the  payment  of 
a  note  and  enforce  a  lien  by  which  it  was  secured, 
where  the  note  was  taken  by  her  predecessor  in  his 
individual  name  in  satisfaction  of  a  debt  duo  the 
estate,  although  the  ^administratrix  de  bonis  non 
-could  not  have  maintained  an  action  at  law  on  said 
note  in  her  own  name.  Burrps  v.  Koulach,  2  Bush. 
40.  It  was  said  that  this  does  not  conflict  with  the 
doctrine  recognized  in  Saffron  v.  Kennedy,  7  J.  J. 
Marsh.  188,  and  WiUlams  v.  Collins,  I  B.  Mon.  58. 

Where  notes  were  given  to  Sarah  C,  as  admlnis- 
^  tratrix  of  William  C,  and  she  died,  it  was  said  that 
the  notes  were  prima  facie  assets  of  William  G. 
which  hte  administrator  de  bonis  fvm  might  have 
lawfully  collected,  although  the  administratrix 
might  have  made  them  their  own  property  by  being 
charged  in  the  settlement  with  their  amount. 
Williams  V.  Collins,  1  B.  Mon.  38.  • 

8o.  where  notes  were  made  payable  to  C,  admin- 
iitrator  of  M.,  and  he  died  without  collecting  the 
notes  or  fully  administering,  and  the  notes  came 
to  the  hands  of  the  sheriflT  of  the  county  as  adminis- 
trator de  bonis  non  of  M.,  he  was  entitled  to  recover 
upon  them  under  1  Ky.  Rev.  Stat.  Stanton's  ed. 
p.  SOO,  providing  that  in  all  cases  where  assets  are 
committed  to  the  hands  of  a  sheriff,  he  shall  by 
virtue  of  his  office  and  the  order  of  the  court  be 
the  administrator  de  bonis  non  of  the  decedent, 
and  shall  have  all  the  rights  and  powers,  and  shall 
be  bound  to  perform  all  the  duties,  of  such  adminis- 
trator. Maraman  v.  Trunnell,  3  Met.  (Ky.)  147,  77 
Am.  Dec.  167. 

But  where  an  administrator  received  a  note  for 
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goods  of  the  intestate  it  was  assets  in  his  hands, 
and  for  a  conversion  an  action  would  He  by  credit- 
ors. It  was  said  that  In  Kentucky  an  administra- 
tor de  bonis  non  would  not  be  entitled  to  the 
same,  although  it  was  settled  otherwise  in  England. 
Morrison  v.  Page,  9  Dana,  428. 

And  where  more  than  five  years  had  elapsed 
from  the  intestate's  death,  and  It  was  not  shown 
that  the  notes  in  controversy  were  necessary  for 
the  payment  of  debts  and  to  save  circuity  and  de- 
lay, the  administrator  de  bonis  non  was  refused 
possession  of  uncollected  notes  belonging  to  the 
estate  of  his  intestate,  and  a  decree  of  distribution 
was  made  without  permitting  it  to  pass  through 
his  hands.    Bellomy  v.  Bellomy,  8  Bush,  100. 

Bonds  made  payable  to  a  commissioner  in  con- 
sideration of  the  sale  of  slaves  made  by  him  as  an 
administrator  could  not  be  held  to  be  assets  in  the 
hands  of  an  administrator  dc  bonis  non,  where  it 
was  supposed  that  the  slaves  were  sold  for  the 
benefit  of  the  distributees  and  the  commissioner 
was  a  trustee  for  th%  distributees,  and  the  bonds 
given  were  not  assets  in  his  own  hands  as  the  ad- 
ministrator, and  consequently  could  not  constitute 
assets  in  the  hands  of  an  administrator  de  bonis  no7i 
who  would  have  a  right  to  nothing  which  had  not 
remained  actually  in  specie  and  had  not  been  ad- 
ministered.   Saffran  v.  Kennedy,  7  J.  J.  Marsh.  188. 

And  where  heirs  quitclaimed  to  a  mortgagee 
their  interest  in  the  estate  as  a  compromise  of  their 
claims,  and  obtained  a  Judgment  on  the  considera- 
tion note,  and  a  suit  was  brought  by  the  grantee  to 
enjoin  such  Judgment,  the  administrator  de  bonia 
7wn  was  not  entitled  to  intervene  and  claim  the 
proceeds  where  twenty  years  had  elapsed  from  the 
death  of  the  mortgagor,  as  it  was  presumed  that 
there  were  no  debts,  and  if  the  administrator  had 
the  money  he  would  hold  it  merely  for  the  benefit 
of  these  heirs  who  were  the  distributees  or  dev- 
isees.   Breckinridge  v.  Waters,  4  Dana,  820. 


An  administrator  de  bonis  non  was  entitled  to 
money  remaining  In  specie,  but  was  not  entitled  to 
real  estate  or  trust  property.  He  could  not  main- 
tain an  action  on  his  predecessor's  bond  for  a  con- 
version under  the  statute  where  the  interest  of  the 
administrator  dc  bonis  non  had  not  been  "specifi- 
cally ascertained.'^  The  case  of  Hodoe  v.  HodgEi 
holding  that  an  administrator  de  bonis  non  could  not 
maintain  an  action  against  the  estate  of  his  prede- 
cessor for  money  which  could  not  be  identified  as 
remaining  In  kind,  is  in  accord  with  this  doctrine. 

In  Hodge  v.  Hodge  it  was  held  that  an  adminis- 
trator de  bonis  non  could  not  maintain  an  action 
against  the  estate  of  his  predecessor  for  money  bc^ 
longing  to  the  estate  wrongfully  received  by  him 
prior  to  his  appointment  as  administrator  for  which 
he  failed  to  account,  where  it  was  not  distinguisha- 
ble as  part  of  the  interstate's  property,  as  an  ad- 
ministrator de  7>onis  non  was  entitled  only  to  such 
goods  or  chattels  of  the  estate  as  remained  in 
specie  in  the  hands  of  his  predecessor  at  the  time 
of  his  deatfi,  or  to  such  money  as  belonged  to  the 
estate  and  had  been  kept  separate  by  the  predeces- 
sor and  unmixed  with  his  own. 

PropiVty  remaining  in  specie  or  unadministered. 
Where  a  widow  was  an  executrix,  and  was  given 
a  life  estate  in  most  of  the  property,  and  collected 
money  from  a  debtor  of  her  husband,  and  it  was 
deposited  in  bank  without  having  been  commingled 
with  her  money,  and  the  executrix  died,  the  ad- 
ministrator de  bonis  non  cum  testamento  annezo  was 
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-withdrew  from  the  savin jra  hank  a  portion  of 
such  deposit, — about  |800:  that  he  did  not  in- 
clude this  sum  in  his  inventory  as  adminis- 
trator, and  never  in  anv  way  accounted  for 
the  same;  that  in  withdrawing  a  portion  of 
such  deposit  he  became  an  executor^  de  son 


tort;  and  he  asks  that  the  defendant,  as  ex- 
ecutrix of  such  administrator,  may  be  coa> 
pelled  to  pay  the  amount  so  withdrawn, 
with  interest,  to  him  as  administrator  de  bonis 
non. 
The  respondent  both  demurred  and  answered 


entitled  to  the  possession  of  that  money.    Hatch  v. 
Caine,  86  Me.  282. 

ReoX  estate. 
An  administrator  de  honin  non  cannot  main- 
tain a  real  action  claiming  title  under  a  will  which 
vested  the  title  in  two  persons,  executors  and  trus- 
tees, as  the  title  to  a  testator's  real  estate  does  not 
vest  in  an  administrator  de  bonis  non.  Brown  v. 
Strickland,  32  Me.  17&. 

Claims  against  predecessor  for  afcounting,  balance^ 
conversion,  or  devastavit. 

Under  Me.  Rev.  Stat.  chap.  72,  fi  10.  providing:  that 
any  person  interested  personally  or  in  any  official 
capacity  in  a  probate  bond,  or  in  a  judgment  ren- 
dered thereon,  whose  interest  has  been  speciflcally 
ascertained  by  a  decree  of  the  Judflre  of  probate  or 
**by  Judflrment"  of  law,  may  oriflrinate  a  suit  on  such 
bond  orscire  facias  on  such  J udgrment,  an  adminis- 
trator de  bonis  non  could  not  maintain  an  action  on 
his  predecessor's  bond  where  the  interest  of  the 
plaintiff  had  not  been  ^'specifically  ascertained"  or 
authority  from  the  Judgre  of  probate  (riven  to  him 
to  maintain  an  action,  as,  in  the  absence  of  statu- 
tory provisions,  he  has  no  recourse  against  his  of- 
ficial predecessor  for  devastavit  or  maladminis- 
tration.   Waterman  v.  Dockray,  78  Me.  141. 

Choses  in  action. 

Where  an  administrator  of  an  administrator 
turned  over  to  an  administrator  de  bonis  non  two 
notes  described  in  the  predecessor's  inventory, 
they  were  assets,  and  the  administrator  de  bonis 
non  was  liable  for  the  same.  Woodbrid^e  v.  Tilton, 
84  Me.  08. 

Trust  property. 

An  administrator  de  bonis  non  cum  tcstamento 
annexo  did  not  succeed  to  the  rlRhts  or  duties  of  his 
predecessor  who  was  appointed  by  the  will  to  be  a 
trustee  of  a  fund  arisiufr  out  of  the  estate  of  the 
testator.    Knight  v.  Loomis,  30  Me.  204. 

Maryland. 

An  administrator  de  bonis  non  is  entitled  to  the 
possession  of  all  the  assets  remaining  in  specie  and 
unadministered  as  at  common  law.  He  is  entitled 
under  the  statute  to  an  order  directing  that  choses 
In  action  taken  by  his  predecessor  t>elonging  to  the 
estate,  and  all  money  in  the  hands  of  his  predeces- 
sor, shall  be  turned  over  to  him.  He  could  not 
maintain  an  action  for  conversion  until  the  statute 
of  1820.  Where  he  is  diligent  he  is  not  liable  for 
any  loss  of  funds  by  his  predecessor. 

Property  remaining  in  specie  or  unadministered. 

Where  property  remained  speciflcally  after  the 
death  of  the  executor  it  was  unadministered  prop- 
erty, and  it  was  necessary  that  it  should  go  through 
the  hands  of  an  administrator  dc  btmis  non  in  or- 
der to  pass  the  title  to  the  distributee.  Alexander 
V.  Stewart,  8  Gill  &  J.  226. 

Where  the  residuum  of  the  testator's  interest  in  a 
leasehold  upon  the  termination  of  the  estate  for 
life  given  by  the  testator's  will  was  not  converted 
into  money,  or  distributed,  or  delivered  to  the  party 
entitled  or  retained  by  the  former  executors  under 
the  court's  direction,  under  Md.  act  1798,  subchap. 
6,  6  6,  sut)chap.  14,  9  2,  providing  that  the  authority 
conferred  by  such  letters  shall  be  to  administer  all 
things  herein  de8crit)ed  as  assets  not  converted  into 
money  and  not  distributed  or  delivered  or  retained 
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by  the  former  executor  or  administrator  under  the 
court's  direction,  it  was  the  proper  subject  for  aa 
administration  de  bonis,  i\nd  vested  in  «uch  admin- 
istrator upon  the  grant  of  his  letters.  Smith  v.  Doc 
Dennis,  38  Md.  442. 

And  where  an  executor's  inventory  showed  that 
a  leasehold  t>elonged  to  an  estate,  and  it  did  not  ap- 
pear to  have  been  sold  or  accounted  for  in  any  sub- 
sequent proceedings  in  the  orphans'  court,  at  his 
death  administration  de  7)onis  non  cum  testamento 
annexo  should  be  granted,  although  the  widow  in- 
sisted that  the  executor  had  sold  the  property  to 
her,  and  that  she  had  paid  for  it,  and  that  the  claim 
was  stale,  and  that  after  the  lapse  of  twenty-eight 
years  the  oourt  ought  to  presume  thatall  debts  and 
legacies  were  paid.  It  was  also  held  that  the  title 
of  the  distributee  could  not  be  made  In  any  other 
way  except  by  administration  de  bonis  non.  Neal 
V.  Charlton,  52  Md.  495. 

So,  where  a  husband  administered  on  the  estate 
of  his  wife  and  charged  himself  with  the  inventory 
including  the  leasehold  property,  and  credited  him- 
self, thus:  "Allowed  this  accountant  for  the  bal- 
ance of  said  estate  retained  by  him  as  thesur\'ivinff 
husband  and  tenant  for  life  with  remainder  to  his 
children,  viz.,  a  lot  of  ground  and  Improvements 

on ,"  and  after  his  death  two  of  hia  wife's 

sons  were  appointed  adminlstratora  de  httnis  non 
and  obtained  an  order  for  the  sale  of  the  leasehold 
property  on  the  ground  that  it  was  unadministered,. 
it  was  held  that  the  entry  or  credit  in  the  account 
was  wi^out  legal  effect,  and  the  orphans*  court 
properly  held  that  the  distribution  was  incomplete. 
Woelfel  V.  Evans,  74  Md.  346. 

And  where  an  executor  or  administrator  died 
without  having  made  full  administration  and  dis- 
tribution of  the  estate,  administration  de  bonis  non 
was  necessary,  and  the  title  of  the  distributee  could 
not  be  made  in  any  other  way.  Neal  v.  Charlton, 
52  Md.  496. 

So,  where  S.  K.  at  his  death  kept  a  bank  account^ 
and  D.  K.  became  his  administrator,  took  posses- 
sion of  his  money,  and  made  deposits  derived  from 
8.  K.*s  estate  iii  the  account  of  S.  K.  at  the  bank, 
and  died  leaving  in  the  bank  a  balance  to  the  credit 
of  said  account  of  S.  K.,  and  there  was  no  final  set- 
tlement, and  it  was  not  shown  that  the  money  be- 
longed to  D.  K.,  it  was  assets  unadministered,  and 
should  go  to  the  administrator  de  bonis  non.  Getty 
V.  Long,  82  Md.  643. 

So,  where  an  executrix  neglected  to  counter  se-  ^ 
cure  one  of  her  securities,  and  an  order  was  made 
directing  her  to  turn  over  money  to  her  security 
who  gave  a  bond  to  deliver  the  goods  to  the  person 
having  the  right  to  demand  the  same,  and  a  credit- 
or of  the  estate  brought  an  action  on  the  bond,  it 
was  sMd  "the  obligor  in  the  bond  is  liable  to  the 
administrator  de  b<mis  non  if  one  is  appointed:  and 
if  none  appointed,  he  is  liable  to  nol>ody.'*  State  v. 
Wright,  4  Harr.  &  J.  111. 

An  executor  of  an  executrix  was  liable  in  trover 
to  the  administrator  de  btmis  non  cum  testamento 
annexo  of  the  first  estate  for  property  that  came  to 
the  executor's  hands,  and  that  had  been  appropri- 
ated and  converted  by  him.  Haslett  v.  Glenn,  7 
Harr.  &  J.  13. 

In  Kearney  v.  Sascer,  37  Md.  264.  it  was  held  "an 
administrator  tie  bonis  non  is  chargeable  only  with 
the  unadministered  assets  which  come  into  his 
hands,  and  the  fact  that  the  former  administrator 
may  have  confessed  a  judgment,  and  thereby  ad- 
mitted a  sufficiency  of  assets  in  his  hands  to  pay 
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Co  the  bill,  and  the  case  is  here  npon  report 
of  the  pleadings  and  testimony.  The  defend- 
ant contends  tnat  the  bill  cannot  be  sustained, 
cither  upon  its  allegations^  or  upon  the  testi- 
mony. 
It  'is  very  clear  that  if  this  sum  of  money 


had  been  received  by  William  Hodge  in  his 
capacity  as  administrator,  and  had  been  either 
administered  or  converted  to  his  own  use, 
neither  an  action  at  law  nor  a  bill  in  equity 
could  be  maintained  by  the  administrator  de 
bonis  non  against  him  or  his  estate.     As  indi- 


the  same,  does  not  preclude  an  administrator  dt 
boiiiB  rwn  from  pleading-  to  a  scire  facias  issued  on 
sach  Judg-ment  that  the  unadmiDistered  aaseta,  for 
which  aione  he  is  responsible,  are  insufficient  to 
pay  the  orl^nal  Judgrment.'* 

^Vbere  the  inventory  of  the  administratrix 
ehowed  six  neirroes,  it  was  held  that  a  parol  order 
of  the  orphan's  court  allowing  the  administratrix 
to  take  the  property  at  the  appraisement  had  no  ef- 
fect., and  where  the  administratrix  had  died,  an  ad- 
VQlDistrator  dehonis  non  should  be  appointed  under 
Md.  act  17S6,  8Ut>chap.  5, 1 8,  providiog'  that  in  case 
any  executor  or  administrator  shall  die  before  the 
•estate  shall  be  fully  administered,  letters  of  ad- 
miolatratlon  de  bonis  7ion  shall  be  sranted,  and  sub. 
■chap.  14,  •  2,  providing  that  if  an  executor  die  before 
the  administration,  letters  de  bonis  non  may  be 
granted,  and  the  authority  conferred  shall  be  to  ad- 
miDister  all  things  herein  described  as  assets  and 
not  converted  into  money,  and  not  distributed  or 
delivered  or  retained  by  the  former  executor  or  ad- 
mioiBtrator  under  the  court's  direction.  Scott  v. 
Fox,  ]4Md.388. 

In  Gardner  v.  Simmes,  1  Oill,  425,  it  was  held: 
**The  acts  of  1798  and  18S30  confer  JurisdicUon  on  the 
orphans'  court  to  coerce  the  delivery  over  of  prop- 
erty or  chose  in  action  or  payment  of  money  by 
the  representative  of  the  executor  or  administra- 
tor to  the  administrator  de  bonis  non  only  in  case 
the  property,  chose  in  action,  or  money  belonged 
specifically  to  the  deceased  while  alive,  and  re- 
mained in  the  hands  of  the  executor  or  adminis- 
trator as  such,  and  not  as  legatee,  or  in  case  the 
cbofle  in  action  or  money  was  received  by  the  ex- 
ecutor or  administrator  in  that  capacity,  and  was 
so  retained  In  that  character  till  the  death  of  such 
executor  or  administrator." 

In  Hagthorp  v.  Hook,  1  Gill  &  J.  270,  it  was  held 
by  tbe  chancellor  that  an  administrator  de  bonis 
non  could  not  demand  in  bis  representative  char- 
acter anything  but  those  goods,  chattels,  and  cred- 
its  which  remained  undisposed  of  by  his  predeces- 
sor, or  which  had  been  and  continued  to  be  held 
unaccounted  for  by  anyone;  but  this  was  not  dis- 
cuased  on  appeaL 

Real  ettate. 

Where  the  executor  died  in  the  lifetime  of  the 
testator  the  orphans*  court  had  no  power  to  grant 
letters  of  administration  de  bonis  non  cum  testa- 
mento  aniMJ^ri  simply  for  the  purpose  of  making 
the  sale  of  real  estate  under  tbe  will,  as  in  order  to 
authorize  the  grant  of  letters  of  administration  de 
boniisnon  there  must  be  something  remaining  to  be 
done  to  complete  the  administration  of  the  estate 
of  the  deceased,  or  some  function  to  be  performed 
in  regard  to  it.  Wilcoxon  v.  Reese,  63  Md.  542. 

daims  against  predecessor  for  accounting,  baiance^ 
eonversUm,  or  devastavit. 

Money  remaining  in  the  hands  of  an  administra- 
tor de  bonis  non  was  subject  to  an  order  of  the  or- 
phans' court  directing  it  to  be  paid  to  his  successor, 
under  Md.  act  1820,  chap.  174,  fi  8,  which  is  the  same 
ts  Md.  Code,  art.  %,  fi  72.  Donaldson  v.  Raborg,  36 
Md.312. 

Under  Md.  act  1820,  chap.  174,  §  3,  authorizing  and 
requiring  the  orphans*  court  on  an  application  of 
the  administrator  de  bonis  non^  to  make  an  order 
directing  the  executor  or  administrator  of  a  de- 
ceased executor  or  administrator  on  or  before  a 
oertain  day  todeUver  over  to  the  administrator  de 
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bonis  nnn  all  tbe  bonds,  notes,  accounts,  and  evi- 
dences of  debt  which  the  deceased  executor  or  ad- 
ministrator may  have  taken,  received,  or  had  as 
executor  or  administrator  at  the  time  of  his  death, 
and  also  to  pay  over  to  the  said  administrator  de 
bonis  mm  all  the  money  in  the  hands  of  such  de- 
ceased executor  or  administrator  as  such  at  the 
time  of  his  death  unless  it  has  been  retained  by  an 
order  of  the  orphans'  court,  an  administrator  de 
bonis  non  was  entitled  to  the  balance  shown  to  be 
money  in  the  hands  of  his  predecessor,  where  the 
orphans'  court  made  an  order  directing  that  it 
should  be  paid  to  him.  Lemmon  v.  Hall,  20  Md.  168. 
So.  under  Md.  act  18S0,  chap.  174,  an  administrator 
de  bonis  non  was  entitled  to  the  proceeds  of  prop- 
erty which  his  predecessor  had  received  and  con- 
verted into  money  in  his  lifetime.  De  Valengin  v. 
Dulfy,  14  Pet.  282, 10  L.  ed.  457. 

But  the  administrator  deboH<«  non  eiim  testamento 
annexo  was  not  entitled  to  recover  money  in  the 
hands  of  his  predecessor  at  tbe  time  of  bis  death 
belonging  to  the  estate,  without  obtaining  an  or- 
der from  the  orphans'  court  for  the  payment  of 
money  due  him,  under  Md.  act  1820,  chap.  174,  fi  3, 
Rev.  Code,  art.  60,  fi  109,  providing  that  the  court  on 
the  application  of  the  administrator  de  bonis  non 
shall  order  the  administrator  of  the  deceased  ad- 
ministrator to  deliver  over  all  the  bonds,  notes,  ac- 
counts, and  evidences  of  debt  which  tbe  deceased 
administrator  may  have  taken,  received,  or  had  as 
administrator  at  the  time  of  his  death,  and  to  pay 
over  the  money  in  bis  hands  as  such.  State,  Green, 
V.  Hart,  57  Md.  234;  Johnson  v.  Farmers'  Bank,  11 
Md.  414. 

So,  under  Md.  CkKle,  fi  243,  art.  68,  providing  as  in 
chap.  174,  6  3,  a  similar  ruling  was  made.  State, 
Dittman,  v.  Robinson,  57  Md.  486. 

In  Sibley  v.  Williams,  8  Gill  &  J.  52,  it  was  said 
that  under  Md.  act  1708,  chap.  101,  subohap.  14, 1 2, 
making  it  the  duty  of  the  administrator  de  bonis 
non  to  administer  all  things  in  that  act  described  as 
assets  not  converted  into  money  and  not  distributed 
or  delivered  or  retained  under  the  court's  direc- 
tion, it  was  clear  that  the  legislature  did  not  intend 
to  make  anything  the  subject  of  administration  in 
the  hands  of  an  administrator  de  bonis  non  which 
did  not  exist  In  specie,  and  if  property  had  been 
converted  into  money,  such  money  was  not  the 
subject  of  administration  but  the  estate  of  tbe  first 
executor  or  administrator  was  liable  therefor  as 
for  a  devastavit. 

In  Sibley  v.  Williams,  8  Gill  &  J.  52,  it  was  said 
that  Md.  act  1820,  chap.  174,  fi  8,  giving  power  to  the 
administrator  de  btmis  non  to  recover  assets  by  an 
action  on  the  bond  extends  only  to  bonds,  notes, 
accounts,  and  evidences  of  debt,  which  the  de- 
ceased executor  or  administrator  may  have  taken, 
received,  or  had  as  executor  or  administrator,  and 
to  money  in  his  hands.  ''Previous  to  that  act,  no 
suit  could  be  maintained  on  it  by  an  administrator 
de  bonis  non  for  goods  converted." 

Where  a  will  gave  to  the  wife  "cash  money  in 
hand  and  the  bills  receivable  of  which  I  shall  die 
possessed  for  her  own  absolute  benefit,  behoof,  and 
disposal,"  and  also  a  leasehold  house  and  lot  on  H 
street,  and  two  leasehold  lots  on  Baltimore  street 
during  her  life,  and  the  testator  sold  the  lots  on 
Baltimore  street  before  he  died,  and  a  part  of  the 
purchase  money  remained  due  at  his  death  and  was 
collected  by  the  executors,  who  also  sold  the  H 
street  house  and  lot  and  converted  the  proceeds  to 
their  own  use,  the  administrator  de  bonis  non  cum 


46 


Maine  Supreme  Judicial  Coubt. 


July-. 


cated  by>his  title  and  commission,  there  vests 
in  him,  as  administrator  de  bonis  non,  only  the 
unadministered  property  of  the  intestate;  that 
is,  the  goods,  effects,  and  credits  which  were 
of  the  intestate  at  the  time  of  her  decease,  and 
-which  remained  in  specie,  unaltered  or  uncon- 


verted by  any  act  of  the  administrator,  or  the 
prooeeds  thereof  which  have  not  been  com- 
miogled  with  the  administrator's  own  money. 
American  Bd.  of  Cortirs.  for  Foreign  Missions, 
27  Conn.  344. 
'*But  at  common  law  the  authority  of  the 


testamento  annexo  was  entitled  to  recover  on  his 
predecessor's  bond  the  amount  of  the  proceeds  of 
the  sale  of  the  H  street  lots  sold  by  the  executors 
and  converted  to  their  own  use,  under  Md.  Code, 
S  343,  art.  93,  providingr  for  the  appointment  of  a 
new  administrator  upon  the  revocation  of  letters 
already  grranted,  and  for  an  order  to  deliver  up, 
and  providing:  the  mode  of  enforcingr  obedience; 
but  was  not  entitled  to  recover  for  the  proceeds  of 
the  Baltimore  street  lot,  which  was  held  to  be  bills 
receivable  and  which  passed  direct  to  the  widow. 
State,  Dittman,  v.  Robinson,  57  Md.  486. 

An  administrator  de  bonis  non  who  had  faithfully 
and  dilifircntly  performed  his  trust  should  not  suf- 
fer any  loss  by  reason  of  the  default  of  his  prede- 
cessor, and  is  chargeable  only  with  the  funds  that 
come  into  his  hands  or  which  he  is  entitled  to  re- 
ceive from  the  estate  of  the  deceased  executor. 
Smithers  v.  Hooper,  23  Md.  273. 

Where  an  administratrix  settled  her  account 
with  the  orphans'  court,  and  afterwards  individu- 
ally mortffaered  some  of  the  personal  property,  a 
subsequent  administrator  de  bonis  non  could  not 
maintain  replevin  &ga.inst  the  morttnijree  where  the 
presumption  was  that  all  the  debts  had  been  satis- 
fied and  that  the  remaininir  assets  had  been  dis- 
tributed, and  that  the  mortgrage  was  made  by  the 
administratrix  as  a  distributee.  AUender  v.  Riston, 
2  Gill  &  J.  86. 

Choses  in  action. 

Where  the  administrator  of  W.  W.  broufrht  an  ac- 
tion upon  a  note  payable  to  W.  W.  administrator  of 
R.  W.,  and  it  was  contended  that  he  could  not 
maintain  the  action  because  such  riflrht  of  action 
was  in  the  administrator  de  bonis  non  of  R.  W.,  it 
was  held  that  Md.  act  1820.  chap.  174,  authorizing: 
the  orphans'  court  to  pass  an  order  for  the  delivery 
over  to  the  administrator  de  bonis  non  of  all  bonds 
which  the  deceased  executor  or  administrator  may 
have  taken,  received,  or  had  as  executor  or  admin- 
istrator at  the  time  of  his  death,  did  not  vest  the 
title  of  such  property  In  the  administrator  de  bonis 
nont  nor  did  It  erive  the  rifrht  of  possession  to  him 
where  the  order  of  the  orphans'  court  was  not 
made.    West  v.  Chappell,  5  GUI,  228. 

Where  a  bond  was  grlven  to  an  executor  by  dis- 
tributees to  refund  in  case  of  a  deficiency,  and  the 
administrator  de  bonis  non  of  the  executor  brougrht 
a  suit  on  the  bond  to  recover  because  there  was 
a  deficiency  of  assets;  and  it  was  claimed  that 
there  were  other  assets  than  such  as  were  admin- 
istered upon,  it  was  said  that  if  they  had  existed 
they  would  have  been  alone  subject  to  the  control 
of  an  administrator  de  bo/iuf  7ion  of  the  first  estate. 
Salisbury  v.  Black,  6  Harr.  &  J.  241, 14  Am.  Dec.  279. 

Masaachiuetts. 

It  seems  that  in  this  state  the  common-law  doc- 
trine as  to  the  privity  between  an  administrator 
de  bonis  non  and  his  predecessor  in  relation  to  the 
assets  was  chantped  at  an  early  day  by  the  statute, 
as  will  be  seen  from  Mass.  Rev.  Stat.  1836,  chap.  70, 
91 1-11,  based  upon  the  prior  acts  of  1786  and  1816, 
providingr  for  an  action  upon  the  predecessor's  bond 
for  maladministration,  and  that  all  moneys  (unless 
the  execution  be  awarded  for  the  use  of  a  creditor, 
person,  or  next  of  kin)  shall  be  paid  over  to  the 
coexecutor  or  coadministrator  if  there  be  any,  or 
to  whoever  shall  then  be  rlgrhtful  executor  or  ad- 
ministrator, and  shall  be  assets  in  his  hands  to  be 
administered  aooordlnff  to  law. 
40L.R.A. 


Pntperty  rcmaPning  in  f^pecie  or  unadministered. 

An  administrator  de  bonis  non  was  entitled  to  re- 
ceive the  assets  in  specie  where  an  administrator 
was  removed  and  the  assets  could  be  identified. 
Marvel  v.  Babbitt,  143  Mass.  228. 

In  Thayer  v.  Kinsey,  162  Mass.  232,  it  was  said  that 
it  was  the  duty  of  the  administratrix  de  bonis  non 
to  collect  and  receive  the  assets  remaining:  unad- 
ministered from  the  predecessor. 

In  an  action  by  an  administrator  de  bonis  non 
ag'ainst  the  administrator  of  his  predecessor  for  the 
possession  of  stock  belongring:  to  the  estate,  under 
Mass.  Pub.  Stat.  chap.  151,  9  2,  cl.  4,  providing:  for  a 
recovery  of  property  secreted  or  withheld  from  the 
owner,  so  that  it  cannot  be  replevied,  it  was  held 
that  the  defendant  had  the  riffht  to  retain  the  same 
for  a  settlement  and  for  whatever  lien  and  ex- 
penses he  should  have  a^rainst  the  same.  Foster  v. 
Bailey,  157  Mass.  160. 

Claims  against  predecessor  for  accounttngy  baHancCy 
conversion^  detxwtavit. 

Under  Mass.  Rev.  Stat  chap.  70,  §  11,  providlnar 
that  all  moneys  collected  on  an  executor's  or  ad- 
ministrator's bond,  unless  where,  in  special  cases, 
the  money  is  received  for  the  use  of  a  creditor  or 
next  of  kin,  shall  be  paid  over  to  the  coexecutor  or 
coadministrator  if  there  be  any,  or  to  whoever 
shall  then  be  the  riflrhtf  ul  executor  'or  administra- 
tor, and  shall  be  assets  in  his  hands  to  be  admin- 
istered according:  to  law,  a  balance  in  the  hands  of 
a  former  administrator  obtained  by  a  suit  on  the 
bond  should  be  paid  into  the  hands  of  the  adminis- 
trator de  bonis  non^  and  was  assets.  Wigrgin  v. 
Swett,  6  Met.  194,  39  Am.  Dec.  716. 

So,  under  Mass.  Rev.  Stat.  chap.  70,  6  11,  where  an 
action  was  broug:bt  by  the  probate  Judg:e  for  mal- 
administration, the  proceeds  should  be  paid  over 
to  the  administrator  de  bonis  non.  Newcomb  v. 
Williams,  9  Met.  625. 

So,  where  a  trust  was  created  by  a  will  with  power 
in  the  executrix  to  sell  the  property,  and  the  execu- 
trix sold  the  same  and  her  administrator  collected 
the  money,  such  trust  passed  to  the  administrator 
de  bonis  non  with  the  will  annexed,  and  he  was  en- 
titled to  recover  the  proceeds  in  an  action  for 
money  had  and  received  as  it  should  be  adminis- 
tered, as  there  migrht  still  be  debts  due  from  the 
testator.  The  court  said  that  if  the  trust  fund  con- 
sisted in  stocks  or  specific  property,  other  than 
money,  a  bill  in  equity  migrht  be  necessary  to  en- 
able the  administrator  to.  recover  it.  Buttrick  v. 
King:.  7  Met.  20. 

Where  a  judg-ment.  was  recovered  by  the  Judg-e 
of  probate  In  favor  of  an  administrator  de  bonis 
7ion  on  the  bond  of  his  predecessors,  orderini?  that 
said  Jude:ment  should  be  a  security  for  the  payment 
by  the  defendants  of  such  sums  as  should  be  found 
due  from  them  as  administrators  of  J.  S.  to  the 
plaintiff  as  administrator  de  bonis  non  of  J.  S.  for 
the  next  of  kin  of  J.  S.  and  their  leg:al  represents^ 
tlves,  upon  the  adjustment  of  %plalntlff's  adminis- 
tration account  and  upon  a  decree  for  a  distribu- 
tion of  the  balance  that  should  be  remainingr  in  his 
hands,  an  action  could  be  maintained  by  the  ad- 
ministrator de  bonis  non  upon  this  ]udcrment« 
Storer  v.  Storer,  6  Mass.  390. 

So,  where  the  personal  estate  of  a  deceased  per- 
son was  distributed  under  a  decree  of  the  probate 
court  before  the  debts  of  the  estate  were  barred  by 
the  statute  of  limitation  and  the  administrator  waa 
removed,  a  subsequent  decree  was  made  reopen- 
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ftdministrator  de  bonis  nan  does  not  extend 
to  any  property  which  had  been  administered, 
either  fully  or  partly.  ...  It  follows 
from  these  principles  that  the  administrator 
de  bonis  non  can  sustain  no  action  at  law  against 
his  predecessor  for  anything  save  unadminis- 


tered  effects  existing  in  specie."  2  Woeyner, 
American  Law  of  Administration,  pp.  744, 
745. 

In  BeaU  v.  Neic  Mexico,  16  Wall.  535,  21  L. 
ed.  292,  it  is  said:  "To  the  administrator  de 
bonis  non  is  committed  only  the  administration 


in?  the  admiDistrator's  account,  and  directing  him 
to  pay  to  an  administrator  (I«  honis  non  tbe  amount 
necessary  to  settle  tbe  estate.  Browne  v.  DoolitUe, 
151  Maas.  506. 

And  where  an  action  of  contract  on  the  bond  of 
an  administrator  was  brought  for  the  use  of  the 
administrator  dc  bonis  non,  it  was  held  that  the 
chattels  which  were  returned  by  the  administra- 
trix in  her  inventory  should  be  accounted  for  by 
her,  and  the  fact  that  the  chattels  were  In  existence 
and  had  not  been  sold  by  the  administratrix  would 
make  it  proper  for  the  administrator  de  bonis  non 
to  include  them  in  his  inventory,  and  the  admlnis- 
tiator  de  bonis  non  was  entitled  to  receive  them 
or  to  maintain  a  suit  for  their  value  against  the 
administratrix  on  her  bond.  Fay  v.  Muzzey,  13 
Gray,  53,  74  Am.  Dec.  619. 

Where  an  executrix  was  entitled  only  to  the  in- 
come of  her  husband's  estate  for  widowhood,  and' 
at  her  marriage  or  death  it  was  to  pass  in  equal 
shares  to  his  and  her  heirs,  and  she  used  the  money 
of  the  estate  to  purchase  bank  stock  in  her  own 
name,  and  at  her  death  her  executors  sold  the 
stock,  the  administrator  dc  bonis  non  cum  testamenU) 
anncxo  of  the  first  estate  could  maintain  an  action 
against  the  executors  for  money  had  and  received 
with  a  special  count  to  recover  the  proceeds  of  this 
stock.    Sewall  v.  Patch,  133  Mass.  328. 

Where  the  administrator  de  bonis  non  brought 
suit  on  his  predecessor's  bond,  it  was  held  that  no 
recovery  could  be  had  for  manure  which  was  taken 
from  the  barnyard  of  the  homestead  of  the  de- 
ceased which  was  not  in  a  fit  condition  for  use  at 
tbe  time  of  his  death.  The  court  said:  ''Manure 
made  in  the  course  of  husbandry  upon  a  farm  is  so 
attached  to  and  connected  with  the  realty  that,  in 
the  abseaoe  of  any  express  stipulation  to  the  con- 
trary, it  passes  as  appurtenant  to  it."  But  a  re- 
covery could  be  had  for  the  manure  from  the 
hotel  stables,  which  was  agreed  to  have  been  per- 
sonal estate,  and  was  included  in  the  inventory, 
and  it  was  no  sufficient  account  to  say  that  it  had 
been  expended  upon  the  real  estate  which  had 
since  been  sold  for  the  payment  of  debts.  Fay  v. 
Mnzzey,  13  Gray,  53.  74  Am.  Dec.  619. 

So,  where  the  estate  was  insolvent  and  the  ad- 
ministratrix had  paid  debts  of  the  estate  without 
knowledge  that  such  estate  was  insolvent,  the  ad- 
ministrator de  bonis  non  was  entitled  to  recover  on 
the  administratrix's  bond  for  such  payment  in 
violation  of  her  official  duty,  and  the  administratrix 
was  also  liable  for  money  expended  on  repairs  and 
improvements  of  her  real  estate.  Cobb  v.  Muzzey, 
13  Gray,  57. 

But  an  administrator  de  bonis  non  with  the  will 
annexed  could  not  recover  of  the  administrator  of 
bis  predecessor  money  that  belonged  to  his  prede-^ 
oessoras  heir  of  his  wife  although  he  was  her  ex- 
ecutor, under  Mass.  Pub.  Stat.  chap.  147, 1 6,  provid- 
ing that  a  married  woman's  will  shall  not,  without 
tbe  husband's  written  consent,  operate  to  deprive 
him  of  more  than  one  half  of  her  personal  estate, 
where  he  did  not  consent  that  her  will  should  de- 
prive him  of  his  half,  although  he  acted  as  execu- 
tor.   Tyler  v.  Wheeler,  160  Mass.  206. 

In  Foster  v.  BaUey,  157  Mass.  160.  it  was  said:  '*It 
is  suggested  that  specific  chattels  on  the  decease  of 
an  executor  or  administrator  pass  to  the  adminis- 
trator de  bonis  non  of  the  original  estate,  while 
money,  including  the  proceeds  of  goods  converted 
Into  money,  does  not;  and  that  therefore  the  plain- 
tiff is  entitled  at  once  to  the  possession  of  every- 
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thing  except  money.  In  the  first  place,  we  do  not 
think  that  any  such  distinction  exists  in  this  com- 
monwealth. An  executor  or  administrator  holds 
all  the  property  of  the  estate  as  a  trustee,  and  he  is 
as  much  bound  to  keep  the  money  distinct  as  he  is 
any  chattel. 

In  Browne  v.  Doolittle,  151! Mass.  595,  it  was  said 
that  when  an  administrator  had  made  a  settlement 
before  the  time  for  presentation  of  claims  had  ex- 
pired and  the  administrator  was  removed,  he  re- 
mained liable  to  account  for  the  whole  amount  of 
the  inventory  as  assets,  and  it  was  his  duty  to 
pay  over  the  assets  of  the  .estate  to  the  adminis- 
trator de  bonis  non^  whose  duty  it  was  to  collect 
them. 

Where  an  administrator  of  a  partner  compro- 
mised and  settled  tbe  Interest  of  his  estate  in  the 
firm  with  the  surviving  partner,  and  duly  accounted 
for  all  that  he  received,  and  rendered  a  final  ac- 
count which  was  duly  allowed  in  the  probate  court, 
and  the  administrator  de  bonis  non  gave  notice  to 
the  partner  and  sought  to  have  the  compromise  set 
aside  for  fraud,  and  to  open  the  account  of  his  pre- 
decessor and  restate  the  partnership  account  in  the 
probate  court,  it  was  held  that  the  administrator 
de  bonis  non  could  only  proceed  In  a  court  of  equity 
to  enforce  any  rights  he  may  have  against  the  sur- 
viving partners  and  secure  a  settlement  of  the  part- 
nership accounts  if  a  valid  one  had  not  been  made. 
It  was  said  that  the  administrator  de  bonis  non 
cannot  be  charged  with  anything  until  he  has 
received  it,  or  has  been  guilty  of  some  neglect  in 
not  receiving  it.    Blake  v.  Ward,  137  Mass.  97. 

But  where  the  executor  resigned  and  turned  over 
to!the  administratrix  de  bonis  no7i  cum  te8t>amento 
annexo  certificates  for  stock  which  had  been  paid  for 
with  the  money  of  the  estate,  worth  at  that  time 
the  value  of  the  assets,  and  the  administrator  de 
bonis  non  cum  testamento  annexo  collected  divi- 
dends and  voted  by  proxy  thereon,  he  could  not 
maintain  an  action  on  his  predecessor's  bond  for 
the  funds  after  the  stock  became  worthless,  as  a 
representative  could  release  or  compromise  a  claim 
of  the  estate.    Thayer  v.  Klnsey,  168  Mass.  232. 

In  Tyler  v.  Wheeler,  160  Mass.  306,  it  was  said  that 
in  the  absence  of  an  account  In  the  probate  court 
an  administrator  de  bonis  non  cum  testamento  an- 
nexo  could  not  recover  from  the  administrator  of 
his  predecessor  in  an  action  of  contract,  for  assets 
which  his  predecessor  appropriated  and  assumed  to 
administer,  and  which  could  not  be  traced  or  identi- 
fied as  a  part  of  the  estate,  as  a  probate  account 
could  not  be  settled  in  an  ordinary  action  at  law. 
Choses  in  action. 

Where  a  testator  sold  some  of  his  land  after  he 
had  devised  the  same  to  a  minor,  and  the  executor 
gave  the  purchase-money  notes  to  the  legatee's 
guardian,  the  administrator  de  bonis  non  was  enti- 
tled to  recover  this  money  from  the  guardian  with 
interest  in  an  action  for  money  had  and  received. 
Stevens  v.  Goodell,  3  Met.  34. 

In  this  case  it  was  further  held  that  the  fact  that 
the  defendant  had  been  summoned  as  the  trustee 
of  the  executor,  in  a  process  of  foreign  attachment 
which  was  then  pending,  did  not  prevent  a  re- 
covery. 

Proceeds  of  real  estate. 

Where  the  will  gave  the  executor  "or  whoever 
shall  execute"  the  will  power  to  convert  the  real 
estate  into  money,  and  the  executor  sold  the  real 
estate  and  died  without  rendering  any  account,  the 
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of  th«  goods,  chattels,  and  credits  of  the  de- 
ceased which  have  not  been  administered.  He 
is  entitled  to  all  the  goods  and  personal  estate 
which  remain  in  specie.  Money  received  bj 
the  former  executor  or  administrator,  in  his 


character  as  such,  and  kept  by  itself,  will  be 
so  regarded;  but,  if  mixed  with  the  ad- 
minstrator's  own  money,  it  is  considered  as 
converted,  or,  technically  speaking,  adminis- 
tered." 


administrator  de  bonis  wm  of  the  first  estate  was 
entitled  to  assert  agrainst  the  estate  of  his  predeces- 
sor a  claim  for  the  amount  received  from  the  sale 
of  real  estate  and  not.accounted  for,  as  the  power 
to  sell  the  real  estate  and  convert  it  into  money 
was  not  a  personal  trust,  but  was  conferred  upon 
whomsoever  ml|?ht  execute  the  will.  Minot  v. 
Norcrofls,  143  Mass.  328. 

Under  Mass.  Pub.  Stat.  chap.  134,  §  1,  providing 
that  where  the  estate  of  an  intestate  is  insufficient 
to  pay  his  debts,  and  the  real  estate  is  sold  for  the 
same,  the  proceeds  are  to  be  considered  as  assets, 
where  real  estate  was  so  sold  and  the  proceeds  paid 
by  the  administrator  to  his  counsel  and  the  adminis- 
trator was  removed,  the  administrator  de  bonis 
nan  was  entitled  to  this  fund  as  assets  of  the  estate. 
It  was  held  that  the  money  passed  to  the  adminis- 
trator de  bonis  non  if  it  could  be  identified  as  funds 
of  the  estate.    Marvell  v.  Babbitt,  143  Mass.  228. 

Under  Mich.  Comp.  Laws,  fi  4408,  providincr  that 
any  person  interested  in  the  decedent's  estate  may 
bring  l>efore  the  judge  of  probate  for  examination 
anyone  whom  he  suspects  of  possessing  writings 
which  tend  to  disclose  the  interest  of  the  deceased 
in  any  property,  an  administrator  de  bonis  non  was 
authorized  to  cite  the  executor  of  his  predecessor 
to  produce  the  books  of  a  partnership  composed  of 
the  deceased  and  the  previous  administrator.  Per- 
rin  V.  Calhoun  County  Circuit  Ct.  Judge,  49  Mich. 
348. 

Minnesota. 

Claims  against  predecessor  for  accounting^  balance, 
cojiversitm,  or  devastavit. 

Under  Minn.  Gen.  Stat.  1878,  chap.  55,  88,  provid- 
ing that  when  an  administrator  omits  to  perform 
any  order  made  in  the  matter  of  account  or  of  final 
settlement,  the  judge  of  probate  may  cause  the 
bond  of  such  administrator  to  be  prosecuted  and 
the  moneys  collected  thereon  to  be  applied  in 
such  manner  as  they  ought  to  have  been  applied, 
and  •  10  providing  that  all  moneys  received  on 
any  execution  so  issued  on  a  judgment  in  favor  of 
the  judge  of  probate,  shall  be  paid  over  to  such 
person,  other  than  the  defendant,  as  shall  then  be 
the  rightful  executor,  administrator,  or  guardian, 
an  administrator  de  bonis  non  was  entitled  to  re- 
ceive the  amount  collected  upon  his  predecessor's 
administration  bond,  and  to  institute  proceedings 
which  would  result  in  such  collection.  Palmer  v. 
Pollock,  26  Minn.  438. 

And  under  Minn.  Gen.  Stat.  1878,  chap.  65, 8  10,  an 
administrator  de  bonis  non  was  entitled  to  recover 
on  the  bond  of  his  predecessor  the  proceeds  of  the 
estate  which  he  had  converted  into  money.  Balch 
V.  Hooper,  32  Minn.  158. 

MiBSiMippi. 

In  this  state  the  common-law  doctrine  that  the 
administrator  de  bonis  non  takes  only  such  prop- 
erty as  remains  unadministered,  and  cannot  main- 
tain an  action  for  conversion,  waste,  account,  or  for 
the  balance,  is.  in  effect^  subject,  however,  to  an  ex- 
ception that  where  transfers  of  notes  or  sales  are 
fraudulent  or  void  the  administrator  de  bonis  non 
can  maintain  an  action  treating  the  assignment  by 
his  predecessor  of  the  purchase-money  note  as 
void,  or  may  enforce  a  statutory  lien. 

Property  remaining  in  specie  orunadminigtered. 
The  duties  of  an  administrator  de  bonis  non  are 
limited  to  such  assets  as  were  left  unadministered 
by  his  predecessor.    Gray  v.  Harris,  43  Miss.  421. 
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In  Hendricks  v.  Snodgrass,  Walk.  (Miss.)  88,  it 
was  said  that  if  a  person  died  intestate  and  admin- 
istration was  granted  to  A.  B.,  who  died  without 
having  administered  all  the  intestate's  goods,  the 
ordinary  should  grant  administration  of  the  goods 
unadministered  to  another,  for  the  first  adminis- 
trator could  not  continue  the  trust  reposed  in  him 
to  his  executor  or  administrator,  because  he  had  no 
interest  but  what  he  derived  from  the  act  of  the 
ordinary. 

In  Huff  y.  Smith,  31  Miss.  59,  and  Stubblefleld  v. 
McRaven,  5  Smedes  8c  M.  130,  43  Am.  Dec.  502,  it 
was  said  that  the  administrator  de  bonis  non  was 
only  entitled  to  goods  remaining  in  specie. 

Claims  against  predecessor  for  accounting^  balance^ 
conversion,  or  devastavit. 

Where  an  administrator  had  made  a  settlement 
of  his  account  showing  a  balance  due  by  htm,  the 
administrator  de  bonis  non  could  not  maintain  an 
action  for  the  balance,  as  the  right  of  action  was  in 
the  creditors  or  distributees.  Byrd  v.  HoUoway,  6 
Smedes  &  M.  823. 

So,  where  an  administrator  had  placed  a  note  in 
the  hands  of  an  attorney  who  had  collected  the 
money,  and  the  letters  of  administration  were 
afterwards  revoked  and  another  administrator  ap- 
pointed, the  money  thus  collected  was  not  assets 
of  the  estate.  It  was  held  that  at  most  the  adminis- 
trator de  bonis  nwi  could  only  assert  an  equitable 
claim  to  the  same,  and  the  extent  of  that  claim 
would  be  determined  by  the  amount  of  the  balance 
which,  if  any,  might  appear  against  his  predecessor 
on  a  settlement  by  the  court.  Sloan  v.  Johnson, 
14  Smedes  &  M.  47. 

And  a  decree  directing  that  the  balance  found  to 
be  due  from  the  administrator  to  the  estate  should 
be  paid  over  to  the  administrator  de  bonis  non  was 
erroneous,  because  if  the  fund  was  for  distribution 
it  should  have  been  ordered  to  be  paid  to  the  dis- 
tributee rather  than  remit  it  to  the  hands  of  a  suc- 
cessor.   Gray  v.  Harris,  43  Miss.  421. 

And  an  administrator  de  bonis  non  was  not  en- 
titled to  money  found  due  the  estate  upon  a  final 
settlement  of  the  account  of  the  first  administra- 
tor, as  a  bond  of  an  administrator  de  bonis  notionly 
relates  to  the  administered  estate,  and  so  far  as  the 
administrator  had  progressed  in  the  administration 
the  estate  was  already  administered,  and  was  there- 
fore not  covered  by  the  bond  of  his  successor  in  the 
administration.  It  was  said  that  if  the  funds  in  the 
hands  of  the  executor  were  paid  over  to  the  admin- 
istrator de  bonis  non^  the  creditors  would  be  with- 
out any  security  for  the  faithful  distribution  of  the 
money.    Dement  v.  Heth,  45  Miss.  388. 

So«  an  administrator  de  bonis  non  could  not  main- 
tain an  action  to  call  the  administrator  of  the  pre^ 
f  ious  deceased  administrator  of  his  intestate  to 
account  for  any  property  of  the  intestate  that  such 
predecessor  converted,  or  wasted,  or  for  money  or 
oeffects  that  the  representative  of  such  predecessor 
had  in  his  hands  upon  the  final  settlement  of  his 
intestate's  administration  of  the  first  estate.  Rivea 
V.  Patty,  4  Miss.  338. 

And  under  Miss,  orphans'  court  law,  1 85,  giv- 
ing the  administrator  de  bonis  non  the  right  to  de- 
mand the  property  of  the  deceased  in  the  handa  of 
a  former  administrator,  and  in  case  of  refusal  to 
deliver  it  up  authorizing  a  suit  on  the  bond«  the  ad- 
ministrator de  bonis  non  did  not  have  a  right  of 
action  for  the  failure  of  the  administrator  to 
make  and  return  a  true  Inventory  as  that  was  an 
act  of  maladministration,  and  must  have  happened 
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The  administrator  de  bonis  nan  is  entitled 
only  to  such  goods  or  chattels  of  the  testator 
as  remained  in  specie  in  the  hands  of  the  ex- 
ecutor at  the  time  of  his  death,  or  to  such 
money  as  belonged  to  the  testator's  estate,  and 


had  been  kept  by  the  executor  separate  and 
unmixed  with  his  own.     Potts,  WoUerton,  v. 
Smith,  3  Rawie,  861.     And  see  the  very  full 
notes  to  this  case  in  24  Am.  Dec.  379. 
This  doctrine  was  fully  and  unequivocally 


before  the  second  administration,  and  no  such  rem- 
edy was  given  to  the  administrator  by  the  statute. 
Proaser  v.  Yerby,  1  How.  (Miss,)  87. 

So,  in  an  action  by  an  administrator  de  Zx^nin  non 
CD  the  bond  of  his  predecessor,  it  was  held  that 
where  ao  insolvent  administrator  took  in  liquida- 
tion from  a  debtor  a  debt  due  by  the  administra- 
tor to  such  debtor,  if  the  act  took  place  by  collusion 
there  would  not  be  an  eztingrulshment  of  the  debt 
by  the  pretended  receipt,  and  the  debtor  would 
still  be  liable  to  the  ad ministrator  de  bonis  vmn,  but 
he  could  not  recover  on  the  bond,  as  the  rifrht  of 
action  was  in  favor  of  creditors  or  distributees  for 
maladministration.  Judge  of  Probate  v.  Oreen,  1 
How.  (Miss.)  146. 

In  Davis  v.  Brandon.  1  How.  (Miss.)  154,  where  an 
administrator  de  bonin  non  brought  suit  to  recover 
parchase  money  for  a  tract  of  land  sold  by  his  prede- 
cessor, it  was  said  that  where  an  order  of  court 
has  been  obtained,  and  the  land  sold  in  pursuance 
thereof,  it  is  an  act  in  the  due  course  of  adminis- 
tration, and  the  administrator  is  responsible  on  his 
bond,  and  the  powers  of  an  administrator  de  iHiuis 
rum  are  limited  to  the  administration  of  goods  and 
chattels  left  unadmioistered  by  the  first  adminis- 
trator, and  the  statute  authorizing  an  adminis- 
trator to  sell  land  does  not  provide  for  a  breach  of 
that  duty  by  clothing  bis  successor  with  power  to 
fulfil  it  at  bis  own  discretion. 

The  administrator  de  honU  non  cum  tegtamento 
amicxo  could  not  maintain  an  action  for  a  devas- 
tavit or  maladministration  against  the  executors 
who  had  been  removed,  as  the  heirs  or  distributees 
and  leg-atees  would  be  the  only  proper  parties  to 
maintain  such  an  action.  Stubblefield  v.  McRaven, 
5  Smedes  &  M.  190, 43  Am.  Dec.  502:  Prosser  v. Yerby, 
1  How.  (Miss.)  87. 

And  the  administrator  de  bonis  non  could  not  re- 
cover for  money  in  the  hands  of  his  predecessor, 
where  be  did  not  show  that  it  was  the  specific  and 
identical  property  of  the  deceased  remaining  un- 
adminiatered.    Prosser  v.  Yerby,  1  How.  (Miss.)  87- 

Where  the  administrator  de  IxmU  non  procured  a 
citation  to  be  issued  against  his  predecessor  re- 
quiring^ him  to  render  an  inventory  of  the  estate, 
suggesting  that  he  was  indebted  to  said  Intestate, 
and  his  predecessor  in  his  answer  denied  that  be 
was  administrator  and  set  up  a  gift  of  money  made 
by  the  intestate  in  his  lifetime,  the  petition  was 
dismissed,  the  court -saying  ''that  the  petitioner  has 
a  full  and  complete  remedy,  if  he  can  establish  his 
claim  as  administrator  to  the  property,  in  a  court 
of  law."    Gaskins  v.  Hammett,  32  Miss.  103. 

In  RuflT  V.  Smith,  31  Miss.  50,  it  was  said  that  an 
administrator  de  tfonis  non  can  maintain  no  action 
against  the  prior  administrator  for  any  balance  in 
his  bands  remaining  after  a  settlement  of  his  ac- 
countA. 

In  Stubblefield  v.  McRaven,  5  Smedes  &  M.  130,  48 
Am.  Dec.  50S,  it  was  held  that  a  settlement  in  the 
probate  court  by  the  executors  would  be  a  bar  to  an 
accounting  on  behalf  of  the  administrator  de  bonis 

Choses   in   action. 

Where  an  intestate  sold  property  and  took  mort- 
gage notes,  and  his  administrator  collected  one  of 
them  and  made  a  final  settlement  and  was  dis- 
charged, and  two  remaining  notes  passed  into  the 
hands  of  a  guardian,  who  obtained  a  Judgment  on 
one  of  the  notes,  the  administrator  de  honii^  non  of 
theoriirinal  bwner  was  entitled  to  foreclose  the 
mortgage  notwithstanding  the  Judgment  in  favor 
-of  the  guardian  of  the  heirs  of  the  payee.  The 
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court  held  that  mere  possession  of  the  evidence  of 
debt  was  not  an  administration,  and  said  that  as 
long  as  a  note  given  to  a  deceased  person  remains 
uncollected  or  undisposed  of  by  legal  means  it  be- 
longs to  the  estate.  Morse  v.  Clayton,  13  Smedes 
&  M.  373. 

And  where  an  administrator  transferred,  to  pay 
his  own  debt,  a  note  given  to  him  for  the  purchase 
of  personal  estate  of  the  decedent,  and  then  re- 
signed, an  administrator  de  honi»  non  could  main- 
tain a  suit  in  equity  in  order  to  obtain  the  note  and 
to  foreclose  a  mortgage  securing  it,  as  the  assets 
constituted  a  trust  fund.  Scott  v.  Searles,  7  Smedes 
&  M.  498,  45  Am.  Dec.  317. 

It  was  said  in  the  briefs  that  the  b<}nd  being  pay- 
able on  its  face  to  the  administrator  was  notice  that 
it  belonged  to  tbe  estate. 

So,  where  a  testator  sold  land  in  Mississippi 
secured  by  a  vendor's  lien  and  also  by  a  deed  of 
trust,  and  died  a  resident  of  Kentucky,  and  his 
administrator  de  bonis  non  with  the  will  annexed 
appointed  in  Kentucky,  obtained  possession  of  the 
note,  an  administrator  de  bonis  non  of  Mississippi 
could  there  maintain  a  bill  to  enforce  the  vendor's 
lien,  and  to  enforce  the  trust  deed  as  further  secur- 
ity, without  having  the  note  in  bis  possession.  It 
was  said  that  "the  fact  that  the  'evidence*  of  the 
debt  was  in  the  bands  of  the  Kentucky  adminis- 
trator did  not  destroy  its  character  as  Mississippi 
assets,  nor  defeat.his  right  of  recovery,"  and  that 
the  protection  in  favor  of  a  bona  fide  holder  for 
value  would  not  inure  to  any  assignee  of  the  Ken- 
tucky administrator.  Mcllvoy  v.  Alsop,  45  Miss. 
365. 

And  an  administrator  delxmisntm  was  entitled  to 
notes  payable  to  the  intestate  held  by  the  adminis- 
trator of  his  predecessor  and  made  by  the  prede- 
cessor to  the  intestate,  under  Miss.  Uev.  Code,  M  88, 
90,  providing  that  It  shall  be  the  duty  of  an  admin- 
istrator or  executor  to  give  in  claims  against  him- 
self in  the  list  of  debts  which  he  is  bound  to  render, 
and  if  the  executor  or  administrator  shall  give  in 
such  claim  he  shall  account  for  the  sum  due  as  if  it 
were  so  much  money.  Kelsey  v.  Smith,  1  How 
(Miss.)  68. 

The  rents  are  incident  to  the  legal  title,  and  be- 
long to  an  administrator  de  bonis  non  of  an  estate 
declared  to  be  insolvent  and  ordered  to  l>e  sold. 
Fornlquet  v.  Forstall,  34  Miss.  87. 

But  where  an  administrator  who  was  a  surviving 
partner  of  his  intestate  assigned  away  a  note  re- 
ceived by  him  as  administrator  from  tbe  sale  of  bis 
intestate's  property,  and  accounted  for  the  note  in 
his  settlement,  the  administrator  de  bonis  non  could 
not  enforce  it.    Searles  v.  Scott,  14  Smedes  &  M.  95. 

In  Searles  v.  Scott,  U  Smedes  &  M.  05,  it  was  said 
that  the  diiference  between  this  case  and  Scott  v. 
Searles,  7  Smedes  8c  M.  498, 46  Am.  Dec.  317,  was  that 
in  that  case  a  part  of  the  note  was  transferred  and 
the  assignment  was  made  "subject  to  the  payment 
of  the  legal  representatives  of  J.  S.,  deceased,  of 
the  balance  due  said  estate,"  and  in  this  case  there 
was  an  additional  fact  that  the  note  was  included 
in  the  settlement  of  the  administrator  and  ac- 
counted for  by  him  in  his  final  settlement. 

Where  saJes  or  transfers  are  void. 

Where  an  administrator  made  a  fraudulent  dispo- 
sition of  property  of  the  estate,  the  property  re- 
mained subject  to  the  control  of  the  administrator 
de  bonis  non  as  though  it  had  never  been  sold  by 
his  predecessor.  Fornlquet  v.  Forstall,  34  Miss.  87; 
Hull  V.  Clark,  14  Smedes  &  M.  187;  Hosser  v.  Leath- 
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Bustained  by  this  court  in  the  case  of  Waterman 
V.  Dockray,  78  Me.  141. 

But  the  persons  legally  interested  are  not 
without  ample  remedy  in  such  a  case.  An 
omission  by  an  administrator  to  include  in  his 


inventory  any  assets  of  the  estate  known  to 
him  is  a  breach  of  his  official  bond.  Bourne 
V.  Stetenson,  58  Me.  499.  Or  an  adminis- 
trator could  be  charred  with  an^  money  be- 
longing to  the  estate  that  was  received  by  him 


erman,  4  How.  (Miss.)  240,  94  Am.  Dec.  121;  Miller  v. 
Helm,  2  Smedefi  &  M.  687;  Scott  v.  Searles,  7  Smedes 
&  M.  498,  45  Am.  Dec.  317;  Searles  v.  Scott,  14  Smedes 
&  M.  05;  Murphy  v.  Clark,  1  Smedes  &  M.  221. 

So,  where  there  was  a  declai:ation  of  insolvency 
of  the  personalty,  and  the  realty  became  subject 
to  the  payment  of  debts  and  assets  in  the  hands  of 
an  administrator,  the  administrator  do  bonis  nan 
could  maintain  a  suit  in  equity  to  have  a  fraudu- 
lent sale  of  realty  made  by  his  predecessor  set  aside 
in  order  to  have  the  same  applied  to  the  paj'ment 
of  debts.    Fomiquet  v.  Forstall,  34  Miss.  87. 

So,  under  How.  &.  H.  Miss.  Digr.  417,  providing 
that  when  property,  raal  or  personal,  of  a  deceased 
person  shall  be  sold  by  order  of  a  probate  court  it 
shall  be  held  afad  remain  subject  to  the  amount  for 
which  it  was  sold  in  the  hands  of  the  purchaser  or 
his  assignee  in  the  same  manner  as  if  a  mortgage 
had  l>een  taken  on  said  property,  where  an  admin- 
istrator sold  slaves  and  took  a  purchase- money 
note  payable  to  himself  as  administrator,  and  trans- 
ferred said  note  for  the  purchase  of  other  slaves 
for  his  personal  use,  and  the  vendor  had  notice 
from  the  face  of  the  note  that  it  was  property  of  the 
estate,  the  administrator  de  bonis  non  of  the  first 
estate  could  recover  the  note,  or  could  enforce  the 
statutory  mortgage  on  the  slaves  if  his  right  of  ac- 
tion on  the  note  was  barred.  Miller  v.  Helm,  2 
Smedes  &  M.  687. 

So,  under  this  statute,  where  an  administrator 
sold  slaves  of  his  intestate  at  private  sale  and  took 
the  notes  payable  to  himself  and  died  without  col- 
lecting the  amount,  the  administrator  de  bonis  non 
could  maintain  a  bill  to  have  the  sale  by  the  first 
administrator  declared  void,  or  in  the  alternative 
to  have  a  statutory  lien  enforced  to  recover  the 
purchase  money.  Murphy  v.  Clark,  1  Smedes  &  M. 
221. 

So  where  an  administrator  had  sold  slaves  with- 
out any  valid  order  of  the  probate  court,  the  ad- 
ministrator de  bonis  non  could  maintain  an  action 
for  the  recovery  of  such  slaves  or  to  enforce  the 
mortgage  given  by  the  Mississippi  statute  to  secure 
the  purchase  money  of  the  property  sold  by  repre- 
sentatives of  deceased  persons.  Prestidge  v.  Pen- 
dleton, 24  Miss.  80. 

So,  where  an  administrator  sold  slaves  without 
an  order  of  court,  the  sale  was  void  and  passed  no 
title,  and  they  could  be  recovered  by  the  adminis- 
trator de  bonis  non  from  the  purchaser  by  a  bill  in 
chancery,  and  he  could  recover  also  from  a  subven- 
dee.    Hull  v.  Clark,  14  Smedes  &  M.  187. 

Where  a  widow,  who  was  administratrix  and  en- 
titled in  her  own  right  to  one  third  of  the  person- 
alty, married  again,  and  her  husband,  who  acquired 
her  interest,  managed  the  business  of  the  estate 
and  sold  some  of  the  slaves  unlawfully  at  private 
sale,  it  was  held,  in  an  action  by  the  heirs  to  recover 
a  number  of  the  slaves,  that  as  the  complainants 
had  an  equitable  claim  to  part  of  the  property 
the  cause  would  be  retained  in  equity.  It  was  said 
that  if  there  was  a  remedy  at  law  it  could  not  be 
enforced  by  any  other  person  than  an  administra- 
tor de  bonis  no7u  Cable  v.  Martin,  1  How.  (Miss.) 
658. 

Where  an  estate  was  insolvent  in  fact,  and  for- 
mer administrators  failed  to  have  it  declared  in- 
solvent, it  was  the  duty  of  the  administrator  de 
bonis  non  to  have  it  so  declared  and  administered 
as  an  insolvent  estate,  and  the  land  sold  to  pay 
debts  subject  to  the  widow's  right  of  dower,  and  a 
decree  allotting  dower  to  the  widow  on  the  assump- 
tion of  the  solvency  of  the  estate  would  not  bind 
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the  administrator  de  bonis  non  where  he  was  not  a 
party  to  such  a  proceeding.  Yandell  .v.  Pugh,  53 
Miss.  295. 

MlflsoiirL 

In  this  state  an  early  statute  provided  for  an  ac- 
tion by  the  administrator  de  bonis  non  on  his  pre- 
decessor's bond  for  conversion,  or  for  an  account^ 
or  for  a  t)alance.  As  to  choses  in  action  the  early 
cases  held  that  such  notes  were  the  property  of  the 
predecessor  and  subject  to  any  individual  claim 
against  him  in  the  hands  of  the  obligors,  but  such 
cases  are  doubtful  now. 

Property  remaining  in  specie  or  ujiddminiHtered* 

Under  Mo.  Rev.  Stat  §  48,  providing  that  if  any 
executor  or  administrator  die  his  legal  representa- 
tive shall  account  for,  pay,  and  deliver  to  his  suc- 
cessor all  money,  real  and  personal  property  of 
every  kind,  and  all  rights,  credits,  deeds,  evidences 
of  debt  of  the  deceased,  at  such  times  and  in 
such  manner  as  the  court  shall  order  on  final  set- 
tlement with  such  representatives,  the  property  of 
the  estate  remaining  in  the  hands  of  an  executor 
at  his  death  did  not  go  to  his  representatives,  but 
went  to  the  administrator  de  bonis  non,  Booker  v. 
Armstrong,  02  Mo.  49. 

In  Gamble  v.  Hamilton,  7  Mo.  469,  it  was  said  that 
the  administrator  de  bonis  non  would  be  entitled 
to  money  remaining  unadministered  where  its 
identity  could  be  traced. 

But  where  a  party  died  intestate  domiciled  in 
Tennessee  leaving  property  in  Missouri,  and  the  ad- 
ministrator in  Missouri  was  also  appointed  admin- 
istrator in  Tennessee,  and  the  settlement  made  by 
him  in  Tennessee  showed  that  he  had  accounted  to 
the  Tennessee  administrator  for  the  Missouri  prop- 
erty, and  the  Missouri  settlement  showed  that  all 
debts  were  paid,  a  sutMcquent  administrator  d« 
bonis  non  in  Missouri  could  not  maintain  an  action 
of  detinue  to  recover  any  of  the  property  subse- 
quently returned  to  Missouri,  where  the  transfer 
by  the  former  Missouri  administrator  to  the  Ten- 
nessee administrator  would  ha^e  been  ordered  by 
the  court,  and  such  transfer  completed  the  admin- 
istration in  Missouri  on  the  property.  Spraddling 
V.  Pipkin,  15  Mo.  118. 

In  Spraddling  v.  Pipkin,  15  Mo.  118,  It  was  said 
that  if  an  administrator  in  Tennessee  converted 
slaves  to  his  own  use  and  brought  them  to  Missouri* 
such  conversion  gave  the  distributee  a  right  to  pro- 
ceed against  the  administrator  in  the  courts  of 
Tennessee  and  to  assert  in  equity  their  claim  in 
Missouri;  but  it  did  not  authorize  the  Missouri  ad- 
ministrator de  bonis  non  to  maintain  an  action  of 
detinue  for  such  property. 

Claims  aoaiJist  predecessor  for  accountino^  halanct^ 
conversion^  or  devaetavU, 

Under  Mb.  act  1835,  art.  1,  6  35,  providing  that  the 
nextsucceeding  administrator  shall  proceed  against 
a  delinquent  predecessor  and  his  securities  or  either 
of  them,  or  against  any  other  person  possessed  of 
any  part  of  the  estate,  an  administrator  de  botiis 
non  could  maintain  an  action  for  the  failure  of  the 
former  executor  to  pay  over  money,  effects,  and 
credits  in  his  hands  belonging  to  the  estate  of  the 
deceased.  In  pursuance  of  an  order  of  the  county 
court.    State,  Darland,  v.  Porter,  9  Mo.  352. 

So,  an  administrator  de  bonis  non  was  entitled  to 
maintain  an  action  against  his  predeQsasor  and  bis 
securities,  where  the  letters  of  the  former  adminis- 
trator had  been  revoked  and  be  had  failed  to  ao- 
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in  the  settlement  of  his  administrator's  account 
and  a  failure  to  present  and  settle  an  account, 
after  bein^  cited  fo  do  so,  would  also  be  a 
breach  of  bis  bond,  for  which  he  and  his  sureties 
would  be  liable. 


Nor  do  we  think  that  an  administrator  de 
bonis  non  can  maintain  an  action  against  the 
estate  of  his  predecessor  for  money  wrongfully 
received  by  him,  prior  to  his  appointment  as 
administrator,  in  the  absence  of  allegation  and 


count  for  money  reoeived  as  assets  and  which  had 
been  converted  to  his  own  use^as  the  principle  of  the 
common  law  which  entitled  an  administrator  de 
bimianmi  to  those  (roods  only  which  remained  in  spe- 
cie and  not  administered  on  by  the  first  administra- 
tor was  abolished  by  the  system  of  administration 
introduced  In  Missouri.  State,  Blanton,  v.  Hunter, 
J5MO.480. 

Where  an  administrator  brousrht  a  suit  upon  his 
predecessor's  bond  for  failing  to  account  for  assets 
that  he  had  converted  to  his  own  use,  it  was  said 
that  if  the  plaintiff  had  established  this  alleiration 
by  evidence,  the  defendants  would  then  have  had 
to  show  that  the  property  had  been  icfrally  dis- 
posed of.    State.  Ren  fro.  v.  Price,  17  Mo.  431. 

In  State,  Goste,  v.  Fulton,  35  Mo.  323,  it  was  held 
that  ao  administrator  de  bonis  non  was  the  only 
person  who  could  sue  for  the  balance  found  due  in 
the  account  of  a  former  administratrix  (Mo. 
Code  1845,  H  44,  46,  showing  that  the  successor  of 
an  administrator  was  made  the  sole  representative 
of  the  estate  in  administration  was  cited,  but  the 
statute  was  not  referred  to  in  the  opinion.) 

Where  an  administrator's  first  annual  settlement 
showed  assets  to  a  considerable  amount  which 
were  liable  to  the  claims  of  creditors,  and  he  died 
without  makinfr  distribution,  and  an  administra- 
tor de  bania  non  was  appointed,  and  creditors 
brought  suit  on  the  bond  of  the  administrator  in 
chief  to  secure  their  debt,  they  were  not  entitled  to 
recover,  but  such  assets  should  be  held  by  the  ad- 
ministrator de  bonisnon  under  1  Warmer  (Mo.)  Stat. 
77,8§  46,  49.  pro vidinfl' that  if  all  the  executors  or  ad- 
ministrators of  an  estate  die  or  resifrn,  letters  of 
administration  on  the  iroods  unadministered  shall 
be  frranted,  and  the  administrator  appointed  shall 
perform  like  duties  and  incur  like  liabilities  as 
the  former  executor  or  administrator,  and  that  if 
any  administrator  or  executor  die,  resiffn,  or  his  let- 
ters be  revoked,  he  or  his  legal  representative  shall 
acooant  for,  pay,  and  deliver  to  his  successor,  or 
to  the  surviving  or  remaining'  executor  or  admin- 
istrator, all  money,  real  and  personal  property  of 
every  kind,  and  all  rights,  credits,  deeds,  evidences 
of  debt,  and  such  papers  of  every  kind  of  the  de- 
ceased at  such  times  as  the  court  shall  order.  State, 
Collins,  V.  Dulle,  45  Mo.  280. 

And  under  1  Wagner  (Mo.)  Stat.  p.  77,  §147,  48.  the 
successor  of  a  public  administrator  who  died  with- 
out havlnir  finished  an  administration  of  an  estate 
ooold  maintain  an  action  on  his  predecessor's  bond 
for  a  conversion  and  appropriation  to  his  own  use 
of  the  assets  by  his  predeces8or,and  It  was  not  neces- 
sary to  obtain  an  order  of  the  court  before  bringing 
an  action.    State,  Shields,  v.  Flynn,  48  Mo.  413. 

In  State,  Crane,  v.  Helnrichs,  82  Mo.  .542,  it  was 
said  that  when  ifa  executor  Is  removed,  the  funds 
of  the  estate  in  his  hands  at  the  time  of  his  dis- 
placement are  debts  of  the  estate  and  should  be 
paid  by  him  only  to  his  successor  in  office,  under 
Mo.  Rev.  Stat.  H48,  49. 

So.  an  administrator  de  bonis  non  was  entitled  to 
summary  process  on  fifteen  days'  notice,  ordering 
and  adjudging  that  the  money  and  effects  in  the 
bands  of  his  predecessor  might  be  surrendered  to 
him,  and  to  have  such  order  and  Judgment  enforced 
acrainst  his  predecessor  and  his  sureties,  where 
an  administrator  had  been  removed  and  there  was 
cash  and  personal  property  in  his  hands,  under 
1  Wagner  (Mo.)  Stet.  81,  §  67,  providing  that  if  an 
executor  or  administrator  resign  or  his  letters  be 
revoked,  the  court  shall  have  power  to  ascertain 
the  amount  of  money  and  property  in  his  hands, 
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and  to  order  and  adjudge  the  rendition  of  the  same 
to  bis  successor,  and  to  enter  and  orders  judgment 
against  him  and  his  sureties,  and  to  enforce  the 
same,  first  for  the  amount  of  money  specifiedin  the 
judgment  by  execution;  second,  for  all  other  assets, 
effects,  and  papers  de8crlt)ed  in  the  judgment  or  or- 
der by  attachment.    Wlckham  v.  Page,  49  Mo.  526. 

And  in  Brown  v.  Weatherby,  71  Mo.  152,  a  re- 
covery was  allowed  by  an  administrator  de  bonis 
non  on  his  predecessor's  bond,  under  1  Wagner 
(Mo.)  Stat.  81,  art.  1,  §  67,  for  failure  to  deliver  to 
bis  successor  assets  of  the  estate. 

And  under  1  Wagner  (Mo.)  Stat.  p.  82.  9  67.  an  ad- 
ministrator de  bonis  non  could  maintain  an  action 
against  a  former  administrator  who  had  failed  to 
comply  with  a  previous  order  directing  him  to 
make  distribution  of  the  fund  in  his  hands  among 
the  heirs  of  the  deceased,  and  the  fact  that  an  or- 
der of  distribution  was  made  and  tlyit  the  debts 
were  all  paid  did  not  prevent  a  recovery.  More- 
house V.  Ware,  78  Mo.  100. 

So,  an  administrator  de  bonis  non  could  maintain 
an  action  for  the  purpose  of  ascertaining  the 
amount  of  money  and  property  in  the  hands  of 
his  predecessor  whose  letters  had  been  revoked, 
and  fdr  having  an  order  made  for  the  rendition  of 
the  same  to  the  plaintiff,  under  1  Wagner  (Mo.) 
Stat.  p.  81.  fi  67.    Scott  v.  Crews,  72  Mo.  261. 

The  case  of  Scott  v.  Crews,  72  Mo.  261,  distin- 
guished Spraddling  v.  Pipkin,  15  Mo.  118,  saying 
that  case  **has  no  application  here;  all  that  it  de- 
cides is,  where  the  domidl  of  an  intestate,  at  the 
time  of  his  death,  was  in  a  foreign  state,  if  an  ad- 
ministration of  his  estate  here  has  been  finally 
closed  by  the  payment  of  all  debts  against  it,  and 
the  residue  of  the  assets  are  transferred  and  car- 
ried into  the  foreign  administration,  an  administra- 
tor de  bonis  non  appointed  here  cannot  recover 
them  though  brought  again  into  this  state." 

Where  an  administrator  de  bonis  non  brought  an 
action  on  his  predecessors'  bond  for  assets  which 
had  not  been  accounted  for  by  them  but  had  been 
wrongfully  converted  to  their  own  use,  a  recovery 
could  be  had  although  the  bond  had  not  been  ap- 
proved by  the  probate,  court,  and  it  was  not  a  de- 
fense to  show  that  certain  demands  had  been  al- 
lowed against  the  estate  which  were  barred  by 
limitation.    State,  Burrough,  v.  Farmer,  54  Mo.  439. 

And  where  an  administrator  de  bonis  non  brought 
a  suit  upon  the  bond  of  his  predecessor  for  failing 
to  account  for,  pay,  and  deliver  all  moneys  and 
property  of  the  estate,  it  was  held  that  annual  set- 
tlements made  by  the  predecessor  were  not  final 
nor  conclusive  upon  the  parties  interested.  State, 
Daviess  County,  v.  Lankford,  55  Mo.  564. 

Where  an  administrator  de  bonis  non  recovered 
a  judgment  against  plaintiff  (a  surety)  and  his  co- 
surety upon  the  former  administrator's  bond  on 
account  of  his  failure  to  account  for  the  assets  of 
the  estate,  and  the  administrator  in  chief  had  ille- 
gally surrendered  and  delivered  up  to  the  cosurety 
notes  belonging  to  the  estate,  and  such  cosurety 
never  paid  the  same  in  any  manner,  the  plaintiff 
was  entitled  to  be  subrogated  to  the  rights  of  the 
administrator  de  bonis  non^  and  to  recover  the 
amount  due  upon  the  notes  from  his  cosurety. 
Cowgill  V.  Linville,  20  Mo.  App.  138. 

In  Bolton  v.  Whitmore,  12  Mo.  App.  681,  a  judg- 
ment in  favor  of  an  administrator  de  bonis  non 
against  the  administrator  and  the  sureties  on  his 
bond,  to  compel  the  administrators  to  account  and 
pay  over,  was  not  reversed,  where  it  was  contended 
that  the  form  of  action  was  not  the  appropriate  one. 
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proof  that  such  money  is  distinguishable  as  a 
part  of  the  intestate's  property.  If  this  money 
withdrawn  from  the  savings  bank  was.  in  fact, 
the  property  of  the  intestate  at  the  time  of  her 
death,  her  husband,  by  receiving  it.  became  a 


debtor  to  the*  estate,  and  his  subseqaent  ap- 
pointment and  qualification  as  administrator 
converted  this  indebtedness  into  cash  assets  in 
his  hands,  which,  if  the  allegations  of  the  bill 
are  true,  should  have  been  included  in  his  in- 


In  a  controversy  between  an  admlnistnitor  de 
bonis  nnn  and  H.,  the  administrator  of  his  prede- 
cessor, an  order  that  H.  retain  all  moneys  **for  the 
purpose  of  payinp  all  admiQistrators  and  sruar- 
dians  such  sums  as  should  be  found  to  be  due  from 
the  estate  of  said  O'Neil  in  his  capacity  of  execu- 
tor, administrator,  etc.,'*  was  erroneous,  as  the  or- 
der evidently  was  made  under  the  belief  that  the 
administrator  of  the  first  estate,  and  other  admin- 
istrators in  like  situations,  ou^ht  to  be  preferred 
creditors.  The  court  said  that  the  administrator  of 
the  first  estate  must  fall  into  the  class  of  creditors 
to  which  the  statute  asslKUS  him.  Gamble  v.  Ham- 
ilton, 7  Mo.  469. 

Chnses  in  action. 

Where  the  first  administrators  surrendered  to 
bankers  certificates  of  deposit  without  receiving 
full  paymeift  which  they  had  given  to  the  de- 
ceased, the  administrator  de  Ixmis  non  could  not 
maintain  an  action  against  the  bankers  for  the  iMii- 
ance,  as  this  was  a  conversion  by  the  predecessors, 
and  If  not  accounted  for  they  and  their  securities 
were  liable  on  their  bond.  Brooks  v.  Mastin,  69 
Mo.  58. 

So,  where  an  administrator  of  a  partnership  es- 
tate was  ordered  by  the  probate  court  to  sell  the 
partnership  effects  at  private  sale  for  cash,  and  he 
took  a  note  payable  to  himself  for  the  proceeds  of 
the  sale,  the  right  of  action  on  the  note  was  in  him 
alone  during  his  life,  and  devolved  upon  his  per- 
sonal representatives  at  his  death,.and  the  adminis- 
trator de  bonis  non  of  the  partnership  estate  was 
not  entitled  to  the  note  as  part  of  the  partnership 
assets.  McGilway  v.  Clement,  6  Mo.  App.  588, 
Appx. 

An  administrator  de  bonis  non  could  not  maintain 
an  action  upon  a  contract  made  with  his  predeces- 
sor, promising  to  pay  *'D.,  administrator,"  a  cer- 
tain sum  for  the  hire  of  a  negro,  and  to  return  said 
'slave,  under  Mo.  Ck)de  Pr.  art.  8,  providing  that 
every  civil  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  Interest,  as,  this  promise  being 
made  to  D.,  the  former  administrator,  he  was  either 
entitled  to  the  benefit  of  it  in  his  own  right,  or  he 
was  trustee  for  others,  and  if  he  was  trustee  a  suit 
might  be  brought  in  his  name  for  those  who  were 
entitled  to  the  money,  and  if  the  contract  was 
made  to  him  in  his  own  right  he  was  also  the 
proper  person  to  sue.  The  court  said  that  "when 
the  property  in  any  of  the  effects  of  the  deceased 
has  been  changed  by  the  original  executor  or 
administrator,  and  has  vested  in  him,  in  his  indi- 
vidual capacity,  such  effects  will  go  to  bis  own  ad- 
ministrator or  executor,  and  not  to  the  administra- 
tor de  btmis  non.**  (It  was  contended  that  Mo. 
€k>de  1845,  p.  69,  art.  1,  9  44,  providing  that  if  any 
administrator,  etc.,  shall  resign,  etc.,  he  shall  ac- 
count for,  pay,  and  deliver  to  his  successor,  etc.,  all 
money,  real  and  personal  property  of  every  kind, 
all  rights,  credits,  deeds,  and  papers  of  every  kind 
of  the  deceased,  and  fi  45,  providing  the  administra- 
tor de  bonis  non  may  proceed  at  law  against  any 
person  possessed  of  any  part  of  the  estate,  gave 
the  administrator  (U  bonis  wm  the  right  of  action. 
But  this  statute  was  not  passed  on  by  the  court.) 
Harney  v.  Dutoher,  15  Mo.  89,  55  Am.  Dec.  131. 

So,  an  administrator  de  bonis  nmt  could  not  re- 
cover on  a  note  payable  to  his  predecessor  promis- 
ing to  pay  B.  and  C.  "as  administrators"  where  he 
alleged  that  the  note  had  been  lost,  mislaid,  or  de- 
stroyed,but  he  did  not  state  that  this  occurred  while 
he  was  in  the  possession  of  the  note,  as  the  note 
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might  have  been  paid  to  his  predecessors  or  their 
assignees  or  assigned  to  an  innocent  purchaser. 
Brooks  V.  Mastin,  69  Mo.  58. 

In  Brooks  v.  Mastin,  69  Mo.  58,  it  was  said:  ^*In 
Cook  V.  Holmes,  29  Mo.  61,  77  Am.  Dec.  548,  the 
court  held  that  upon  Cook's  death  the  legal  title  to 
the  note  vested  in  his  executor,  and  the  suit  was 
properly  brought  in  the  name  of  the  executor  of 
Cook.  Thomas  v.  Kelfe,  9  Mo.  373,  is  to  the  same 
effect,  and,  although  overruled  by  Lessing  v.  Ver- 
trees,  32  Mo.  431,  it  has  not  been  considered  as  over- 
ruled on  that  point." 

In  Thomas  v.  Uelfe,  9  Mo.  373,  where  the  payee 
brought  a  suit  on  notes  payable  *'to  R.,  adminis- 
trator of  the  estate  of  H.,  deceased,"  a  defense 
that  the  letters  of  administrator  had  been  revoked 
was  insufficient,  as  the  term  '"administrator"  was 
merely  a  descripti/)  personcB^  and  the  notes  were  the 
individual  property  of  him  to  whom  they  were 
payable. 

And  in  Lacompte  v.  Seargent,  7  Mo.  851,  where  an 
administrator  de  bonis  non  brought  suit  on  a  note 
payable  to  his  predecessor  '*D.,  administrator  of 
the  estate  of  A.  S.,  deceased,"  it  was  held  that  his 
predecessor  was  the  owner  of  the  moneys  of  the 
first  Intestate  which  came  to  his  hands,  and  that  the 
defendant  in  this  case  was  entitled  to  a  credit  for 
any  payment  made  to  the  predecessor,  and  also  a 
set-off  for  goods  sold  to  him  individually. 

But  in  Lessing  v.  Vertrees,  32  Mo.  431,  where  it 
was  held  that  a  note  payable  to  an  administrator 
could  not  be  garnished  for  his  individual  debts 
Laoompte  v.  Seargent,  7  Mo.  351,  and  Thomas  v. 
Helfe,  9  Mo.  373,  to  the  effect  that  **no  principle  of 
law  is  more  generally  acknowledged  than  that  the 
executor  or  administrator  is  for  every  purpose  the 
owner  of  the  moneys  of  his  intestate  which  have 
come  to  his  hands, "—were  overruled. 

An  administrator  de  Ixmis  non  was  not  liable  for 
a  failure  to  collect  Judgments  recovered  by  a  pre- 
vious administrator  and  which  were  assets  belong- 
ing to  the  estate,  where  it  was  not  shown  that  the 
debtors  were  solvent  when  the  successor  came  into 
office,  or  that  he  had  notice  of  them  as  existiny  as- 
sets.   State,  Keyburn,  v.  Ruggles,  23  Mo.  339. 

NebFOiSlcaM 

Under  Neb.  Comp.  Stat.  chap.  123, 1 318,  providing 
that  when  an  executor  or  administrator  shall  be 
removed  or  shall  die,  or  his  authority  shall  other- 
wise be  extinguished,  and  a  new  administrator 
shall  be  appointed,  such  new  administrator  shall  be 
entitled  to  bring  an  action  upon  the  bond  of  the 
former  executor  or  administrator  for  any  damaires 
sustained  by  reason  of  his  neglect  or  refusal,  or  the 
neglect  or  refusal  of  his  representatives,  to  turo 
over  to  such  new  administrator,  pursuant  to  the 
order  or  decree  of  the  probate  court  or  according 
to  law,  any  estate  remaining  unadministered,  his 
sole  surety  appointed  as  administrator  de  boniM  non 
on  the  removal  of  his  principal  is  liable  in  the 
full  penal  sum  of  his  bond,  where  the  first  adminis- 
trator had  in  his  hands  more  than  that  amount  at 
the  time  of  his  removal.  As  the  administrator  de 
bonis  non  could  not  sue  himself,  the  law  treated  the 
amount  owing  by  him  on  the  bond  as  assets  In  his 
hands  for  the  payment  of  creditors  of  the  estate. 
Jacobs  V.  Morrow,  21  Neb.  233. 

New  Hampshire. 

New  Hampshire  Rev.  Stat,  1842,  chap.  158.  fi  2, 
provides  that  if  administration  becomes  vacant  the 
Judge  of  probate  may  grant  administration  on  the 
estate  not  already  administered,  to  such  person  as 
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Tentory,  and  accounted  for  as  administrator. 
For  a  failure  to  do  this,  he  and  his 
sureties  were  liable  upon  the  official  bond. 


ment  as  executor  or  administrator,  assets  in 
his  hands,  was  decided  in  Massachusetts  in  the 
case  of  Stevens  Y.  Gaylord,  11  Mass.  256;  and 


That  a  debt  due  from  a  person  to  a  testator  the  doctrine  of  this  case  has  been  universally 
or  intestate  becomes,  by  the  debtor's  appoint- 1  followed  by  every  subsequent  decision  upon 


be  may  think  proper,  and  9  12  provides  that  no  per- 
80D  shall  act  as  admiaiatrator  until  be  shall  have 
given  bonds  to  the  probate  Judge  to  pay  and  do- 
liver  l^he  residue  of  the  estate  which  shall  be  found 
remainlngr  upon  the  account  of  such  executor  or 
administrator  unto  such  person  as  said  Judgre  by 
his  decree  shall  limit  and  appoint.  It  appears  that 
decisiona  subsequent  to  tbis  statute  take  it  for 
granted  that  the  common-law  rule  is  not  in  force. 

Gaims  cLgaingt  preilecesaor  for  accounting^  balance^, 
•  conttrHorin  or  devastavit. 

An  administrator  de  bonis  non  cum  testamento 
annexo  was  entitled  to  prosecute  in  the  name  of  the 
judge  of  probate  an  action  upon  the  bond  of  bis 
predecessor,  to  recover  a  balance  found  remaining 
in  his  hands  on  a  settlement  of  bis  final  accounts 
of  administration,  as  where  the  balance  remained 
in  the  hands  of  a  deceased  executor  unad ministered 
it  was  peculiarly  and  legitimately  within  the  prov- 
ince of  the  new  administrator,  as  part,  or  the  whole 
of  the  estate  of  the  deceased  testator,  of  which  it 
was  his  express  and  positive  duty  to  take  charge. 
Judge  of  Probate  v.  Claggett,  36  N.  H.  381,  72  Am. 
Dec.  ai4. 

And  where  an  executor  In  New  Hampshire  sold 
lands  in  Vermont  as  administrator  with  the  will 
aone^ced,  and  the  settlement  in  Vermont  showed  a 
large  sum  in  his  hands  with  which  ho  was  charged, 
and  the  court  in  Vermont  ordered  him  to  pay  the 
same  to  such  persons  as  the  probate  court  in  New 
Ham  pshire  should  direct,  the  administrator  tie  bonis 
non  of  the  estate  in  New  Hampshire  was  entitled 
to  recover  on  the  executor's  bond  for  the  balance 
in  the  hands  of  such  executor.  Judge  of  Protiate 
V.  Heydock.  8  N.  H.  491. 

An  administrator  de  bonis  non  was  the  oflBdal 
successor  in  the  trust,  and  entitled  to  receive  what- 
ever remained  of  the  estate  in  his  predecessor's 
hands,  on  the  settlement  of  the  account,  and  in  de- 
fault of  payment  was  the  proper  person  to  main- 
tain an  action  by  a  suit  on  the  probate  bond.  Pres- 
cott  V.  Farmer,  50  N.  H.  90. 

So,  in  Judge  of  Probate  v.  Lane,  51  X.  H.  342,  it 
wasaaid  that  where  there  was  a  breach  of  an  ad- 
ministration bond,  thejudgmentgoes  for  the  whole 
penalty  in  favor  of  the  probate  judge,  and  if  a  bal- 
ance should  be  found  due  to  an  administrator  de 
Ifonis  non  an  execution  should  go  for  his  use  for 
that  amount,  as  the  security  Is  available  for  the 
faithful  discharge  of  the  trust  at  every  stage  of  it. 

But  where  the  estate  of  W  bad  no  claim  to  a  leg- 
acy, the  administrator  de  bonis  non  of  W  was  not 
entitled  to  recover  the  same,  Seavey  v.  Roberts,  63 
N.  H.  821. 

JXew  Jersey. 

In  this  state  there  seems  to  be  no  statute  affect- 
ing the  right  of  an  administrator  de  bonis  mm  to 
maintain  an  action  for  conversion,  accounting,  or 
waste,  where  his  predecessor  is  dead.  The  early 
decisions  in  this  state  were  controlled  by  the  com- 
mon law,  but  the  subsequent  decisions  overruled 
them,  and  an  administrator  dc  bonis  non  can  now 
collect  the  whole  estate,  whether  outstanding  or  in 
the  bands  of  those  who  represent  the  deceased  pre- 
decessor. 

Claims  against  predecessor  for  accounting^  balance, 
conversion^  or  devastavit. 
In  Muiford  v.  Mulford,  40  N.  J.  Eq.  163.  it  was 
held  that  where  all  the  securities  in  the  possession 
of  Jane  W.  at  the  time  of^er  death  belonged  to  the 
estate  of  her  husband,  her  executors  were  required  ' 
40  Lu  R.  A. 


to  account  for  them  or  their  value  to  the  adminis- 
trator de  Ixiuis  non  with  the  will  annexed  of  the 
husband,  excepting  only  so  much  as  had  been 
used  in  the  proper  discharge  of  their  duties  before 
they  had  notice  of  the  fact  that  the  moneys  repre- 
sented by  said  securities  were  trust  funds.  It  was 
said  that  this  conclusion  was  not  sustained  by  the 
cases  of  Brownlee  v.  Lockwood.  20  N.  J.  Eq.  239; 
Carrick  v.  Carrick.  23  N.  J.  Eq.  364;  and  of  United 
States  V.  Walker,  109  U.  S.  258, 27  L.  ed.  927;  but  it  is 
in  harmony  with  the  conclusions  of  the  chancellor 
in  the  case  of  Boulton  v.  Scott,  3  N.  J.  Eq.  231. 

So,  the  legatees  of  A.  could  not  call  on  the  ad- 
ministrators of  A.'s  eiecutor  for  money  due  them 
under  A.'s  will,  but  such  administrators  should  ac- 
count with  the  administrators  de  bonis  non  of  A., 
who  should  account  with  the  legatees.  The  court 
said  that  it  was  the  duty  of  the  administrator  de 
bonis  non  to  collect  the  whole  estate,  whether  out- 
standing or  In  the  hands  of  those  who  represent  the 
deceased  executor,  and  a  settlement  by  the  admin- 
istrator de  bonis  non  should  be  of  the  whole  estate 
unadministered,  and  should  be  final.  Boulton  v. 
Scott,  3  N.  J.  Eq.  231. 

But  In  Carrick  v.  Carrick,  23  N.  J.  Eq.  864,  it  was 
held  that  where  an  executor  converted  property 
into  money  and  died  an  administrator  de  Itonis  non 
cum  testamento  annexo  could  not  maintain  an  ac- 
tion against  the  executor  of  his  predecessor  for 
that  part  of  the  estate  which  had  been  administered 
by  conversion  into  money,  as  such  right  of  action 
vested  in  the  legatee.  It  was  said:  "There  is  no 
statute  In  New  Jersey  affecting  this  question,  as 
there  is  in  many  of  the  states,  and  as  there  is  in 
tbis  state  when  an  executor  or  administrator  is  re- 
moved for  cause." 

But  see  Mulford  v.  Mulford,  40  N.  J.  Eq.  163. 

And  an  administrator  de  bonis  non  was  only  re- 
sponsible for  such  unadministered  assets  as  he  had 
received,  and  could  not  be  called  upon  to  accouAt 
for  the  maladministration  of  his  predecessor.  It 
was  said  that  he  could  not  call  on  the  representa- 
tive of  the  former  administratrix  for  the  proceeds 
of  property  converted  into  money  in  her  hands  at 
her  death,  but  only  for  assets  existing  in  specie. 
Brownlee  v.  Lockwood,  20  N.  J.  Eq.  239. 

In  Brownlee  v.  Lockwood,  20  N.  J.  Eq.  280,  It  was 
held  that  an  administrator  de  bonis  non  was  not  re- 
sponsible for  the  maladministration  of  his  prede- 
cessor. It  was  said  that  Goods  of  Hall,  1  Hagg. 
Eccl.  Rep.  189,  "would  seem  to  have  an  aspect  to 
the  contrary.  But  in  that  case  the  suit  in  the  court 
of  law  was  in  the  name  of  the  ordinary,  and  was 
for  the  benefit  of  the  next  of  kin  and  creditors* 
and  although  it  is  stated  that  it  was  brought  by  the 
administrator  de  tMmis  non,  yet  it  clearly  was  not  a 
suit  by  him,  and  does  not  establish  the  position  that 
hs  could  sustain  a  suit  in  his  own  name,  or  that  the 
assets  when  recovered  would  be  paid  to  him." 

Where  a  bond  was  given  by  an  administrator  on 
the  granting  of  an  order  of  the  orphans'  court  au- 
thorizing him  to  sell  land  to  pay  debts,  and  a  Judg- 
ment was  obtained  on  the  t)ond  in  favor  of  the  or- 
dinary, it  was  held,  on  an  application  to  ascertain 
how  much  should  be  raised  on  the  Judgment,  that 
the  Inquiry  as  to  whether  the  money  when  col- 
lected should  be  paid  over  to  the  administrator  de 
bonis  non  to  be  administered  was  not  involved.  Re 
Given,  34  N.  J.  Eq.  191. 
New  Tork. 

In  regard  to  choses  in  action  it  seems  that  the  ad- 
ministrator de  bonis  non  cannot  recover  possession 
of  the  same  from  third  parties,  where  there  has 
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the  question  in  that  state.  Winship  t.  Ba89, 
12  Mass.  198;  Eobari  v.  Stone,  10  Tick.  215; 
Ipswich  Mfg,  Co,  v.  Story,  5  Met.  810;  Sigourney 
V.  Wetherell,  6  Met.  558;  Chapiny.  Waters,  110 


Mass.  195;  ChoaU  v.  Arringion,  116  Mass.  553; 
Tarbeil  v.  Jeuelt,  129  Mass.  457. 

"It  is  now  well  settled,  whatever  may  have 
formerly  been  the  rule  of  law,  that  a  testator. 


been  a  conversion  by  his  predecessor.  If  be  ob- 
tains possession  and  they  are  assets  of  the  estate 
and  unaccounted  for  be  may  maintain  an  action  on 
them.  In  1880  the  provisions  of  the  Code  author- 
ized a  recovery  by  the  administrator  de  bonis  non 
from  his  predecessor  for  a  balance,  or  accounting, 
or  conversion,  or  maladministration.  Prior  to  this 
time  there  were  but  few  decisions  oa  this  question, 
and  althoufirh  in  the  leading-  case  of  Walton  v.  Wal- 
ton, 4  Abb.  App.  Dec  512,  the  trial  court  endeav- 
ored to  apply  the  statute,  and  held  that  no  recovery 
could  be  had,  the  court  of  appeals  allowed  a  recov- 
ery without  referring  to  the  statute,  but  on  de- 
murrer to  the  petition  cons^ued  the  claim  to  be 
for  unadministcred  assets,  and  this  was  followed 
by  Luers  v.  Bruntres,  56  How.  Pr.  285,  where  the 
court  held  the  (roods  to  be  unadministcred  although 
they  were  the  proceeds  of  the  goods  left  in  specie. 
In  Clapp  V.  Meserole,  1  Abb.  App.  Dec.  368,  follow- 
ing and  referring  to  Walton  v.  Walton,  the  court 
says  that  an  administrator  de  honUiium  could  re- 
cover under  the  statute,  although  Walton  v.  Wal- 
ton does  not  refer  to  any  statute  but  endeavors 
to  make  out  that  the  goods  were  partially  distrib- 
uted and  therefore  were  unadministcred. 

Property  remaining  in  specie  or  unadminiKUred. 

An  administrator  de  Ixmis  non  cum  testament/) 
annexo  was  entitled  to  recover  from  the  executor 
of  his  predecessor  a  mortgage  and  bond  belonging 
to  the  estate  unadministcred.  McMahon  v.  Allen, 
4E.  D.Smith, 519. 

In  Yale  v.  Baker,  2  Hun,  468,  it  was  said  that  an 
administrator  de  bonis  non  could  sue  to  recover 
goods  unadministered. 

In  Buckland  v.  Gallup,  105  N.  Y.  458,  it  was  sa  d 
that  the  administrator  de  bonis  non  could  take  any 
of  the  goods  or  effects  of  the  testator  remaining  in 
specie;  but  this  rule  applied  only  to  such  as  were 
distinguishable. 

Jn  ie«Place,7  N.  Y.  Legal  Obs.  217,  it  was  held 
that  an  administrator  de  bonis  non  cum  teAtamento 
annexo  was  not  chargeable  with  any  moneys  col- 
lected by  his  predecessor  for  which  the  parties 
bave  their  remedy  against  his  representatives,  but 
only  for  such  assets  as  came  specitically  into  his 
hands  and  were  lost  by  his  neglect. 

Claims  against  predecessor  for  accmintingy  balance^ 
conversion,  or  devastavit. 

An  administrator  de  bonis  non  of  J.  W.  could 
maintain  an  action  against  the  executor  of  his 
predecessor  to  compel  an  accounting  and  delivery 
of  assets,  where  the  assets  were  moneys  received  in 
payment  of  choses  in  action  belonging  to  J.W.,  and 
notes  executed  by  his  predecessor  to  J.  W.,  and 
real  estate  bid  in  by  his  predecessor  on  a  foreclosure 
of  a  mortgage  belonging  to  J.  W.  It  was  held  that 
all  such  property  should  be  considered  as  partially 
administered,  and.  in  connection  with  the  allega- 
tion in  the  complaint  admitted  on  demurrer,  should 
be  treated  as  unadministcred  assets.  Walton  v. 
Walton,  4  Abb.  App.  Dec.  512,  2  Abb.  Pr.  N.  S.  428. 

In  this  case  the  trial  court  held  that  the  New 
York  statute  did  not  change  the  rule  at  common 
law,  and  that  no  action  would  lie,  but  the  Judgment 
was  reversed.  The  statutes  referred  to  by  the  trial 
court  are  as  follows:  8  N.  Y.  Rev.  Stat.  5th  ed.  6, 
providing  that  the  executor  and  administrator  of 
every  person  who  as  executor  or  administrator 
shall  have  wasted  or  converted  to  his  own  use  any 
goods,  chattels,  or  estate  of  any  deceased  person 
shall  be  chargeable  as  their  testator  or  intestate 
would  have  been;  3  Rev.  Stat,  oth  ed.  747,  providing 
that  an  executor  of  an  executor  shall  have  no  au- 
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thority  to  maintain  an  action  relating  to  the  estate 
of  the  testator  of  the  first  executon  and  3  Rev.  Stat> 
5th  ed.  162,  t  45,  providing  that  if  all  the  executors 
or  administrators  shall  die  or  become  incapable,  or 
their  authority  be  revoked,  the  surrogate  shall  issue 
letters  upon  goods  unadministered  in  the  same 
manner  as  in  regard  to  original  letters,  and  the  suc- 
cessor shall  have  like  power  and  authority.  These 
statutes  were  not  referred  to  by  the  court  of  ap- 
peals. 

In  Luers  v.  Brunges,  56  How.  Pr.  2&5,  Walton  v. 
Walton  was  followed,  and  it  was  held  "that,  not 
only  the  unadministered  property  of* the  testator 
in  specie  would,  by  operation  of  law,  pass  to  the 
administrator  de  bonis  non  with  the  will  annexed, 
but  also  the  moneys  and  securities  realized  on  a 
sale  thereof  for  the  purpose  of  further  administra- 
tion and  yet  not  fully  administered,  and  which 
have  not  lost  their  Identity,  and  can  be  distin- 
guished from  the  Individual  property  of  the  ex- 
ecutor, will  also  so  pass." 

In  Clapp  V.  Meserole,  1  Abb.  App.  Dec.  362,  it  was 
said  that  an  administrator d«  brmis  non  was  entitled 
to  maintain  an  action  against  the  representative  of 
his  predecessor  who  had  died  without  applying  the 
assets  which  had  come  into  his  hands,  including 
moneys  which  he  had  collected,  as  such  action  could 
be  maintained  under  the  statute  of  New  York. 

In  Kelly  v.  West,  80  N.  Y.  139.  under  3  N.  Y. 
Rev.  Stat.  6th  ed.  85,  9  72,  providing  that  whenever 
it  shall  appear  that  the  penalty  of  the  bond  taken 
from  an  executor  or  administrator  or  guardian  is 
inadequate  a  surrogate  may  revoke  the  letters 
granted,  where  such  revocation  was  made  and  suc- 
cessors were  appointed,  and  the  surrogate  directed 
the  prosecution  of  their  predecessor's  bond  for  an 
accounting  and  balance,  a  recovery  was  allowed. 
In  this  case  the  question  of  the  right  of  the  succes- 
sor to  assets  and  to  pursue  the  bond  was  not  ques- 
tioned, but  seems  to  have  been  taken  for  granted, 
but  at  that  time  3  Rev.  Stat.  6th  ed.  92, 1  23,  was  in 
effect,  providing  that  whenever  directed  by  the 
surrogate  the  bond  given  by  such  former  executor 
or  administrator  shall  be  prosecuted  and  a  reoovery 
had  thereon  to  the  full  extent  of  any  injury  sus- 
tained by  the  estate  of  the  deceased,  by  the  acts 
or  omissions  of  such  executor  or  administrator  and 
to  the  full  value  of  all  the  property  of  tho  deceased 
received  and  not  duly  administered,  and  the  money 
collected  thereon  shall  be  deemed  assets  in  the 
hands  of  the  person  to  whom  such  sut>sequent  let- 
ters shall  have  been  issued. 

Where  an  executor  was  one  of  a  trading  firm, 
and  with  the  knowledge  of  the  firm  mixed  fuads 
of  his  testator's  estate  with  those  of  the  firm,  and 
an  action  was  brought  by  the  sole  legatee  and  the 
administrator  de  bonis  non  cum  tcstamento  annexo 
against  the  firm  for  an  account  of  the  funds,  tho 
chancellor  held  that  the  action  was  properly 
brought  as  an  administrator  de  bonis  turn  was  the 
representative  of  the  testator  as  to  all  effects  not 
duly  administered,  and  he  could  seek  a  dlRcovery 
of  assets  in  whosesoever's  hands  they  might  be  so 
long  as  they  belonged  to  the  estate.  On  appeal  the 
decree  was  affirmed,  the  court  holding  that  the 
residuary  legatee  had  the  right  to  pursue  the  assets. 
Colt  V.  Lasnier,  9  Cow.  320. 

The  decision  on  appeal  did  not  discuss  the  ques- 
tion as  to  whether  an  administrator  de  ?)onis  non 
could  maintain  the  action,  but  as  to  whether  a  re- 
covery should  be  allowed  on  the  evidence.  And 
it  seems  to  have  been  admitted  that  the  firm  would 
be  liable  to  the  representative  for  funds  retained 
by  the  firm. 
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hy  makiDg  bis  debtor  executor,  does  not  give 
him  the  debt,  by  way  of  legacy,  nor  release  or 
discharge  it.  In  this  respect  he  now  stands  on 
the  same  footing  with  an  administrator.    But, 


as  an  executor  or  administrator  cannot  demand 
or  receive  payment  of  himself  and  cannot  sue 
himself,  and  yet  is  bound  to  account  for  his 
own  debt,  that  debt  must  be  considered  as  assets. 


In  Re  Flthian,  44  Hud,  457,  it  was  said  that  the 
provlBions  of  Code  Civ.  Proc.  I  2606,  authorizinflr 
the  sarroKate  to  compel  the  representative  of  an 
executor  or  admlDlstrator  to  account  and  pay  over 
is  not  inconsistent  with  2  Rev.  Stat.  71,  §9  11, 17, 3 
Rev.  Stat.  7th  ed.  2386, 2292,  §  60,  prohibitiner  the  In- 
terference of  an  executor  of  an  executor  with  the 
unad ministered  assets  of  the  first  executor. 

In  Peck  V.  Sherwood;  5  Redf .  416,  it  was  said  that 
the  provisions  of  Code  Civ.  Proc.  8  2606,  providing 
that  where  an  executor,  etc.,  dies,  the  surrosrate 
court  has  the  same  Jurisdiction  upon  the  petition 
of  his  successor  or  of  a  survivlnfr  executor  or  per- 
son interested,  to  compel  the  executor  of  the  de- 
■cedent  to  account  for  and  deliver  over  any  of  the 
trust  property  which  has  come  Into  his  possession 
oris  under  his  control,  which  it  would  have  against 
the  decedent  if  his  letters  had  been  revoked,  are 
■new  and  important. 

In  Spenoer  v.  Popham,  5  Redf.  425,  It  was  said 
that  under  N.  Y.  Code  Civ.  Proc.  fi  2605,  the  succes- 
sor, or  the  remaining  executor,  administrator, 
guardian,  or  trustee,  may  compel  an  accounting 
of  one  whose  letters  have  been  revoked. 

Under  N.  Y.  Code  Civ.  Proc.  9  2724,  authorizing 
the  surrogate  to  call  an  executor  or  administrator 
to  account  where  the  letters  have  been  revoked, 
and  12805,  giving  the  surrogate  Jurisdiction  upon 
the  petition  of  the  successor  or  of  a  remaining  ex- 
ecutor, administrator,  guardian,  or  trustee,  to  com- 
pel the  person  whose  letters  have  been  revoked  to 
account  for  or  deliver  over  money  or  other  prop- 
erty and  to  settle  his  account,  a  removed  executor 
was  required  to  account  and  pay  over  the  balance 
to  a  remaining  executor.    Re  Hood,  104  N.  Y.  103. 

In  Power  v.  Speckman,  126  N.  Y.  354,  it  was  said 
that  under  N.  Y.  Code  Civ.  Proc.  9  2605,  a  successor 
of  an  administrator  whose  letters  have  been  re- 
voked may  compel  the  latter  to  deliver  over  money 
or  other  property,  and  is  further  authorized,  with 
the  assent  of  the  surrogate,  to  prosecute  the  official 
bond. 

Where  the  administrator  d^bonfe  non  attempted 
to  compel  an  accounting  of  the  administrator  of 
his  deceased  predecessor,  under  N.  Y.  Code  Civ. 
Proc.  9  2806,  it  was  held  that  the  action  was  barred 
within  ten  years.  It  seems  from  the  dissenting 
opinion  that  this  section  of  the  Code  was  new  and 
took  effect  in  1880,  and  the  petition  was  filed  in  1889. 
Pitkin  V.  Wilcox,  20  N.  Y.  Qv.  Proc.  Rep.  27. 

In  Be  Latz.  33  Hun,  618,  20  N.  Y.  Week.  Dig.  236, 
where  an  administrator  de  bonis  non  filed  a  petition 
in  the  surrogate  court  against  the  executrix  of  his 
predecessor  to  settle  the  account  and  deliver  over 
money  which  his  predecessor  had  drawn  from  the 
bank  and  never  accounted  for,  it  was  held  that  this 
proceeding  was  instituted  under  N.  Y.  (9ode  Civ. 
Proa  9  2906,  and  could  be  maintained.  It  was  said: 
*'It  is  not  deemed  necessary  to  inquire  whether  be- 
fore the  Code  of  Civil  Procedure  the  statute  (2  Rev. 
Stat.  95,  9  68)  was  applicable  to  the  case  of  a  succes- 
sor to  a  deceased  administrator,  or  whether  there 
was  any  statute  authorizing  the  representative  of 
the  latter  to  be  cited  to  account  by  such  successor 
before  the  surrogate.  There  was  no  statute  which 
required  such  representative  to  deliver  the  trust 
property  over  to  such  successor  (2  Kev.  Slat.  95, 
971).  .  .  .  But  as  the  representative  of  the  next  of 
kin  be  had  an  interest  in  seeing  that  his  predeces- 
sor's account  was  correctly  rendered,  and  for  that 
purpose,  and  for  discovery,  it  is  supposable  he 
could  file  a  bill  in  equity,  .  .  .  although  it  has  been 
held  that  at  common  law  the  accounting  in  his  ac- 
tion could  not  extend  beyond,  but  was  confined  to, 
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the  unadministered  portion  of  the  estate,  inasmuch 
as  there  was  no  privity  between  the  deceased  and  the 
succeeding  administrator,  and  as  the  latter  had  no 
right  except  such  as  related  to  the  unadministered 
portion  of  the  assets  of  his  intestate;  .  .  .  and  that 
beyond  this  the  remedy  was  with  the  next  of  kin, 
.  .  .  But  that  he  might  by  action  set  aside  a 
fraudulent  sale  and  recover  the  property  so  dis- 
posed of  by  the  chief  administrator.  .  .  .  The  right 
of  recovery  was  necessarily  confined  to  the  assets 
remaining  unadministered,  which  might  be  reached 
by  action  at  law  and  in  equity  as  the  nature  and 
situation  required.  In  the  case  at  bar  it  does  not 
appear  whether  or  not  the  money  of  the  appellant's 
intestate  was  converted  or  In  any  manner  appro- 
priated by  the  deceased  administrator.  It  was  by 
him  taken  from  the  bank.  If  he  converted  it  to 
any  use  it  would  not  now  be  deemed  unadministered 
property,  but  if  he  set  it  apart  and  kept  it  separate 
from  his,  and  it  continued  so  to  the  time  of  his 
death,  it  would  probably  go  to  the  appellant." 

This  was  affirmed  in  110  N.  Y.  661,  on  the  ground 
that  it  was  not  a  final  orjier  and  therefore  no  appeal 
would  He. 

Where  the  administratrix  of  P.,  whose  Inventory 
showed  assets,  died  without  an  account,  and  her  ex- 
ecutor showed  assets  amounting  to  $13,000,  but  no 
fund  to  her  credit  as  administratrix  of  P.  no  spe- 
cific property  which  could  be  Identified  as  such, 
and  made  a  settlement  and  distributed  the  surplus, 
and  an  administrator  d«  bonla  non  of  P.  was  subse- 
quently appointed,  it  was  held,  on  a  petition  by 
heirs  asking  for  an  accounting  by  the  executor  of 
the  funds  held  by  the  administratrix  of  P.,  that  the 
administrator  dehorife  non  was  the  party  entitled 
to  receive  the  estate  if  there  was  any.  Re  O'Brien, 
45  Hun,  284. 

In  Van  Camp  v.  Searle,  79  Hun,  146,  it  was  said 
that  an  action  was  maintainable  by  an  administra- 
tor de  bo  nUinon  against  the  representative  of  his 
predecessor  who  had  died  without  having  fully  ad- 
ministered the  estate  which  came  to  him,  and  that 
trover,  replevin,  assumpsit,  or  other  appropriate 
action  could  be  maintained  if  there  had  been  a 
conversion. 

Where  the  will  of  J.  gave  property  to  R.,  and  the 
executor  of  R.  settled  his  accounts  and  was  dis- 
charged and  his  resignation  accepted  on  making 
certain  payments.  It  was  said  that  an  administrator 
de  tmnis  non  of  R.  could  pursue  the  executors  of  J. 
if  there  was  any  negligence  or  misfeasance,  and  he 
could  also  hold  the  executors  of  R.  to  account  if 
the  estate  had  been  damaged  through  negligence 
of  the  executor.    Re  Soutter,  105  N.  Y.  514. 

But  in  Yale  v.  Baker.  2  Hun,  468,  it  was  said  that 
the  administrator  de  bonis  n(nh  could  not  sue  to 
overhaul  the  accounts  of  his  predecessors,  as  they 
were  liable  only  to  the  creditors  or  next  of  kin. 

Under  N.  Y.  Code  Civ.  Prou.  9  2606,  the  successor 
of  an  executor  could  not  maintain  an  action  for  an 
accounting  against  the  executrix  of  her  predeces- 
sor for  any  property,  except  such  as  came  into  the 
respondent's  possession  or  was  under  her  own  con- 
trol.   Le  Cqunt  v.  Le  Count,  1  Dem.  29. 

Where  an  administrator  de  bonin  non  filed  a  peti- 
tion asking  a  surrogate  to  compel  the  administra- 
trix of  plaintiff's  predecessors  to  account  for  and 
deliver  certain  property,  it  was  held  that  under  N. 
Y.  Code  Civ.  Proc.  9  3606,  the  surrogate  had  no 
Jurisdiction  to  direct  an  accounting  where  the 
petition  did  not  allege  that  property  belonging  to 
the  decedent's  estate  came  into  the  possession  of 
the  respondent  or  was  under  her  control.  Scofield 
V.  Adriance,  2  Dem.  486. 
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Where  the  same  band  is  to  pay  and  receive  1  amount  as  a  debt  paid.  ...  It  is  sufficient  for 
money  the  law  presumes,  as  against  the  debtor  the  present  case  that  the  administrator  is  bound 
himself,  that  he  has  done  thai  which  he  was  I  to  account  for  his  own  debt  as  a  debt 
legally  bound  to  do,  and  charges  him  with  the  I  paid,    and    as    assets,    without    other    act« 


In  Breslin  v.  Smyth,  3  Dem.  251,  it  was  said  that 
N.  Y.  Code  Civ.  Proc.  92605,  providinff  that  when 
letters  have  been  revolced  the  surroKate  has  Juris- 
diction upon  the  petition  of  the  successor  to  compel 
the  person  whose  letters  have  been  revoked  to  ac- 
count for  or  deliver  over  money  or  other  property 
and  to  settle  his  account,  specified  the  persons  who 
may  enforce  such  an  accounting. 

In  Hood  V.  Hay  ward,  124  N.  Y.  1,  it  was  said  that 
N.  Y.  Code  Civ.  Proc.  §  2808,  provides  thatwlien 
letters  of  an  executor  or  administrator  have  been 
revoked  the  successor  may  maintain  an  action 
upon  his  predecessor's  bond  In  wliich  be  may  re- 
cover any  money  or  the  value  of  any  other  property 
received  by  the  principal  and  not  .duly  administered 
by  him,  and  that  under  2  Rev.  Stat.  85,  fi  21,  the  pros- 
ecution was  by  the  directiou  of  the  surrograte,  and 
that  actions  under  prior  statutes  other  than  1837 
were  prosecuted  in  the  name  of  the  people. 

Choses  in  action. 

Where  an  executrix  and  sole  legatee  converted 
the  estate  and  loaned  the  money,  taking  a  note, 
bond,  and  mortgage  payabfe  to  her  individually,  the 
administrator  de  bonis  non  with  the  will  annexed 
of  the  first  estate  could  not  recover  possession  of 
the  same  from  a  third  party,  as  the  executrix  had 
converted  the  assets,  and  had  become  (if  any  liabil- 
ity at  all  was  created)  personally  liable  for  them, 
fiuckland  v.  Gallup,  105  N.  Y.  453. 

So,  where  an  executrix  was  entitled  to  the  use  of 
the  property  of  tho  deceased  during  her  natural 
life,  and  also  to  use  any  part  of  the  principal  which 
might  be  necessary,  and  she  loaned  the  money  tak- 
ing a  bond  and  mortgage  in  her  own  name  and  not 
as  executrix,  the  administrator  de  bonis  non 
cum  tcstamenio  anuexo  was  not  entitled  to  the 
same,   paulklns  v.  Bolton,  31  Hun,  458, 98  N.  Y .  511. 

And  it  was  said  tljiat  if  the  consideration  of  the 
bond  and  mortgage  was  assets  of  the  estate  so  as  to 
make  the  estate  of  the  executrix  accountable,  it 
would  not  follow  that  the  bond  and  mortgage 
could  be  enforced  by  the  administrator  dc  bonis 
non.    Caulkins  v.  Bolton,  98  N.  Y:  5U. 

In  Caulkins  v.  Bolton,  98  N.  Y.  5U,  it  was  said: 
**The  grounds  on  which  the  cases  cited  by  the  ap- 
pellants (Walton  V.  Walton,  4  Abb.  App.  Dec.  512; 
Luers  v.  Brunges,  56  How.  Pr.  282)  standi,  are  not  in 
conflict  with  the  doctrine  to  which  I  have  adverted. 
Both  aroee  on  demurrer,  and  in  both  it  was  admit- 
ted that  the  property  in  question  was  assets  of  the 
testator,  remaining  unad ministered  by  the  first  ex- 
ecutor. Walton's  Case  was  an  action  for  an  ac- 
count and  payment  of  assets,  consisting  of  moneys 
received  by  the  executor  in  payment  of  debts  due 
the  testator  at  the  time  of  his  death,  or  debts  due 
from  the  executor  to  him,  on  real  estate  bid  in 
by  the  executor  for  the  benefit  of  the  estate  on  the 
foreclosure  of  a  mortgage  running  to  the  testator, 
and  the  court  held  there  was  no  ground  for  an  ac- 
count. Luer's  Case  was  for  the  foreclosure  of  a 
mortgage  executed  by  the  defendants  to  the 
original  executors  of  Luer's  estate  as  such,  and 
'payable  to  them  and  their  successors.' " 

So,  an  administrator  de  bonis  non  could  not  re- 
cover a  deposit  from  a  bank  that  had  been  paid  by 
the  bank  to  the  plaintiff's  predecessors  as  widow 
before  she  had  t)een  appointed  administratrix,  as 
the  plaintiff  had  no  other  rights  than  those  of  mere 
successor,  and  was  concluded  by  what  bad  pre- 
viously taken  place.  Whitlock  v.  Bowery  Sav. 
Bank.  36  Hun,  460. 

But  where  an  administrator  holding  a  mortgage 
given  by  him  to  his  intestate  was  removed,  he  was 
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required  to  turn  over  to  his  successor  as  adminis- 
trator de  bonis  non  the  mortgage  and  also  a  bank 
account  of  the  intestate.  But  the  ownership  of 
these  assets  was  not  disposed  of  in  this  case.  The 
intestate  had  been  an  administratrix  of  a  former 
estate  in  which  she  had  a  life  estate,  and  had  trana- 
f erred  all  the  deposits  into  her  individual  name,, 
and  it  was  said  that  the  representatives  of  her  estate 
would  have  to  account  to  the  representatives 
under  the  will  of  the  prior  testator.  Re  Seitas,  16 
Misc.  522. 

In  Gatfleld  v.  Hanson,  57  How.  Pr.  331,  it  was  held 
that  the  widow  and  next  of  kin  could  not  foreclose 
a  mortgage  given  to  an  Intestate,  although  one  of 
the  plaintiffs  was  appointed  administrator  de  bonis^ 
non  during  the  pendency  of  the  action,  as  the  right 
of  action  was  in  the  administrator  de  bonis  non,  and 
his  appointment  after  the  commencement  of  the 
action  would  not  uphold  the  same. 

Where  the  executors  took  a  bond  and  mortgage 
payable  to  them  *'as  executors  as  aforesaid,  their 
survivors,  successors,  or  assigns,"  the  administra- 
tor de  bonis  non  could  foreclose  such  mortgage.  A 
demurrer  admitted  that  the  plaintiff  could  recover 
where  the  bill  alleged  that  the  mortgage  was  taken 
and  held  by  the  executors  as  assets,  and  as  the  prop- 
erty of  the  estate  of  the  decedent.  The  court  held 
that  the  word  '^successors'*  was  important.  Luers 
V.  Brunges,  56  How.  Pr.  282. 

North  Carolina. 

An  administrator  de  boni»  non  is  entitled  to  the 
assets  not  administered.  He  may  maintain  an  ac- 
tion for  breaches  of  the  bond  of  his  predeoessor, 
and  for  an  account  and  settlement  and  for  a  oon- 
versiou.  Some  of  the  cases  holding  this  are  sup- 
ported by  a  statute.  The  administrator  de  bonis 
non  may  recover  choses  in  action  belonging  to  the 
estate  although  payable  to  his  predecessor.  He 
may  maintain  an  action  to  set  aside  void  sales  or 
transfers  made  by  his  predecessor. 

Property  remaining  in  specie  or  unadmini^ered. 

An  administrator  de  bonis  non  was  entitled  to 
money  that  his  predecessor  had  deposited  for  safe- 
keeping with  a  surety  upon  his  bond  Just  prior  to 
his  death,  with  instructions  to  pay  the  same  over  to 
his  intestate's  estate.  Hackney  v.  Steadman,  46  N. 
C.  (lJone8L.)207. 

In  Taylor  v.  Brooks,  20  N.  C.  (4  Dev.  &  B.  L.)  139, 
it  was  said  that  upon  the  death  of  an  administrator 
the  goods  of  the  intestate  did  not  go  to  the  executor 
or  administrator,  but  to  the  administrator  de  bonig. 
non  of  the  intestate. 

In  Ferebee  v.  Baxter,  34  N.  C.  (12  Ired.  L.)  64,  it 
was  said  that  upon  the  death  of  an  administrator 
the  duty*of  settling  up  the  estate  devolved  on  an 
administrator  de  bonis  non,  and  the  administrator 
of  the  administrator  would  have  nothing  to  do  with 
it  except  to  account  for  and  deliver  over  to  the  ad- 
ministrator de  Itfmis  non  such  of  the  assets  as  bad 
not  been  disposed  of  by  the  first  administrator  in 
the  due  course  of  administration. 

Claims  agaUist  predecessor  for  accountino,  balance^, 
conversion,  or  devaatavit. 

A  distributee  cannot  maintain  an  action  for  an  ac- 
counting and  distribution  of  the  balance,  where  the 
administrator  has  died  or  has  been  removed,  as  the 
sole  right  of  action  is  in  the  administrator  de  bonis 
non.  State,  Goodman,  v.  Goodman,  72  N.  C.  508; 
Merrill  v.  Merrill,  92  N.  C.657;  Ham  v.  Komegay, 
85  X.  C.  119;  Gilliam  v.  Watkins,  104  N.  C.  180;  State^ 
Baldwin,  v.  Johnston,  30  N.  C.  (8  Ired.  LJ  381. 
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or  ceremony.  .  .  .  The  adminstrator's  own 
debt  beinj^  assets,  it  becomes  an  item  in  bis  ad- 
ministration account,  and  the  question  whether 
such  debt  is  due,  and  the  amount  of  it,  be- 
comes a  question  of  probate  jurisdiction  in  the 


'first  instance,  to  be  decided  by  the  judge  of 
probate,  on  all  questions  as  well  of  fact  as  of 
law,  subject  to  an  appeal  to  this  court."    ^'^- 
ourney  v.  Wttherell,  6  Met.  553. 
In  Stecena  v.  Gaylord,  11  Mass.  256,  it  was 


So,  where  an  administrator  resigned,  an  admln- 
i£trator  de  bonU  noti  was  appointed,  and  the  next 
of  kin  of  the  intestate  brought  an  action  on  the 
bond  of  the  original  administrator  for  breaches  of 
the  bond  and  for  an  account  and  settlement,  it  was 
held  that  the  action  could  not  t>e  maintained  by 
the  next  of  kin  but  should  have  been  brought  by 
the  administrator  de  bonis  nott,  under  N.  C.  Code, 
S  ]317«  providing  that  whenever  the  letters  of  an 
executor,  administrator,  or  collector  are  revoked 
his  bond  may  be  prosecuted  by  the  person  or  per- 
sons sucoeeding  to  the  administration  of  the  estate. 
It  was  said:  ^'However  it  may  be  elsewhere,  un- 
der the  section  of  the  Code  and  decisions  referred 
to,  it  is  different  in  this  state,  and  it  Is  well  settled 
that  such  an  action  cannot  be  maintained  by  the 
next  of  kin,  distributees,  or  creditors.*'  Tulburt 
v.  Hollar,  102  N.C.  407. 

So,  where  the  next  of  kin  brought  an  action  on 
the  administrator's  bond  after  the  death  of  the  ad- 
ministrator because  he  had  failed  to  take  into  his 
possession  and  distribute  certain  negroes  to  which 
his  intestate  was  entitled,  it  was  held  that  the  sole 
right  of  action  vested  in  the  administrator  de  bonis 
Ron,  as  that  oflBcer  was  to  take  charge  of  all  the 
estate  which  had  not  been  administered,  and  to 
finish  whatever  had  been  left  undone  by  the  first 
administrator.  It  was  said  that  "'assets  are  admin- 
istered by  taking  them  into  possession  and  paying 
them  over  to  credftora,  or  to  the  next  of  kin  in  the 
coarse  of  distribution.  Both  acts  must  concur 
before  the  goods  can  be  said  to  have  been  admin- 
istered. State,  Williams,  v.  Britton,  83  N.  C.  (11 
Ired.  I*.)  110. 

And  where  the  legatee  brought  an  action  against 
the  administrator  of  an  administrator  with  the  will 
annexed  charging  that  the  first  administrator  had 
made  a  fraudulent  sale  of  slaves,  and  asking  for  an 
account  by  the  last  administrator,  It  was  held  that 
such  administrators  could  not  be  held  to  account 
with  any  person  but  an  administrator  de  btmia  ?ion. 
Cannon  v.  Jenkins,  16  N.  C.  (1  Dev.  Eq.)  422. 

And  in  an  action  by  a  distributee  against  the  ad- 
ministrator of  an  executor  charging  a  fraudulent 
disposition  of  the  real  estate  of  the  testator  by  the 
executor,  and  to  vacate  a  decree  and  to  surcharge 
and  falsify  an  account,  it  was  held  that  there 
should  be  an  administrator  de  bonis  fwn  cum  tei^a- 
mento  annexo  appointed  and  made  a  party  defend- 
ant to  the  action,  as  the  right  of  action  vested  in 
htm  on  the  death  of  the  executor.  Hardy  v.  Miles, 
J*l  N.  C.  1»1. 

Where  the  university  brought  an  action  upon 
the  bond  of  an  administrator  for  an  undistributed 
surplus,  under  N.  C.  Code,  9  1504,  providing  for  the 
distribution  of  the  estate  of  an  alien  unclaimed  by 
creditors,  next  of  kin  or  otherwise,  and  pending 
the  action  the  administrator  died.  It  was  held  that 
the  action  could  not  be  continued  against  his  ex- 
ecutor b)'  the  plaintiff,  as  the  administrator  de 
lfmi»  nan  was  the  only  party  entitled  to  recover 
the  assets.  University  of  North  Carolina  v. 
Hugbe9,90N.  C.  587. 

Where  an  administrator  de  lytmis  non  wasted  the 
estate,  his  successor  as  administrator  de  bonit(  non 
of  the  same  estate  was  entitled  to  maintain  an  ac- 
tion upon  his  predecessor's  bond.  It  was  said  that 
such  actions  could  not  be  maintained  in  the  name 
of  the  next  of  kin,  as  wasting  an  estate  was  not  ad- 
ministering it.    Lansdell  v.  Wlnstead,  76  N.  C.  366. 

In  Buke  v.  Ferebee,  62  N.  C.  (7  Jones  L.)  10,  it 
was  said  that  if  anything  was  due  an  estate  from  the 
first  administrator,  it  might  have  been  recovered 
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upon  his  death  from  his  administrator,  provided  ad- 
ministration de  bonis  non  had  been  taken  out  and 
suit  brought  to  recover  in  proper  time. 

In  Badger  v.  Jones,  66  N.  C.  305,  it  was  said  that 
where  an  administrator  de  btmisnon  brought  an  ac- 
tion for  a  devastavit  on  the  part  of  the  former  ad- 
ministrator for  the  value  of  goods  wasted,  a  re- 
covery could  be  had,  as  the  right  of  an  administra- 
tor de  bonis  non  related  back  to  the  death  bf  the  in- 
testate, and  he  was  bound  only  by  such  lawful  acts 
of  the  previous  administrator  as  were  done  in  the 
due  course  of  administration  of  the  assets  of  the 
estate,  and  for  any  devastavit  on  the  part  of  the 
administrator  the  administrator  de  bonis  non  ought 
to  recover,  by  an  action  on  the  bond  of  his  prede- 
cessor, the  value  of  the  goods  and  clfects  wasted. 

Under  N.  C.  Code,  chap.  46,  H  50,  51,  authorizing 
the  sale  of  real  estate  on  the  petition  of  an  execu- 
tor or  administrator  for  the  payment  of  debts,  and 
making  the  proceeds  of  the  sale  assets  for  the  pay- 
ment of  debts,  and  directing  that  the  excess  shall 
be  paid  by  the  executor  or  administrator  to  such 
persons  as  would  have  been  entitled  to  the  land  had 
it  not  been  sold,  where  an  administratrix  de  bonis 
non  cum  testamento  annexo  died  before  she  had 
completed  the  settlement  of  the  assets  derived 
from  real  estate  by  paying  over  the  excess  to 
the  heirs,  the  administrator  de  bonis  nom  cum  tes- 
tamento annexo  could  maintain  an  action  on  his 
predecessor's  bond  for  the  balance,  and  was  not 
concluded  as  to  the  amount  of  debts  by  the  show- 
ing made  by  his  predecessor  in  the  proceeding  to 
sell  the  land.  Latta  v.  Kuss,  53  N.  C.  (8  Jones,  L.) 
111. 

In  Wilson  V.  Pearson,  102  N.  C.  290,  it  was  said 
that  an  action  for  devastavit  committed  by  an  ad- 
ministrator de  bonis  non  cum  testamento  annexo 
who  ha()  died,  should  be  brought  In  the  name  of 
the  administrator  rie  bonis  non,  and  that  this  was 
well  settled  In  North  Carolina,  although  a  different 
rule  prevailed  elsewhere. 

But  the  administrator  de  bants  non  of  a  deceased 
ward  was  not  entitled  to  recover  in  an  action 
against  the  administrator  of  a  deceased  guardian 
on  his  bond,  moneys  which  came  into  the  guar- 
dian's hands  as  proceeds  of  real  estate  belonging  ta 
the  ward,  sold  under  a  decree  of  the  court  for  parti- 
tion, under  N.  C.  New  Const.,  which  abolished  the 
distinction  between  courts  of  law  and  courts  of 
equity,  as  the  proceeds  of  land  sold  for  partition  to 
which  an  infant  was  entitled  was  real  estate  and 
the  heirs  of  the  infant  were  necessary  parties  to 
this  action.  State,  Allison,  v.  Robinson,  78  N.  C.  222. 

In  this  case  State,  Reddick,  v.  Satterfield,  81  N.  C. 
(0  Ired.  L.)  358,  and  Latta  v.  KasSi  53  N.  C.  (8  Jones, 
L.)  Ill,  were  distinguished.  It  was  pointed  out  that 
the  case  of  Latta  v.  Kuss  was  under  the  statute 
above  quoted.  It  was  said  that  a  different  rule  pre- 
vailed in  equity. 

Where  an  administrator  in  an  action  for  division 
divided  the  slaves  between  the  widow  and  dis- 
tributees, and  in  a  subsequent  action  for  partition 
by  the  distributees  sold  slaves  as  commissioner  of 
the  court  and  took  notes  payable  to  himself  as  ad- 
ministrator, the  administrator  de  bonis  non  was  not 
liable  for  the  neglect  of  his  predecessor  to  account 
for  the  proceeds  of  the  sale,  nor  for  his  own  failure 
to  collect  such  notes  as  came  to  his  hands  from  the 
former  administration,  but  was  liable  for  such  ao- 
counts  as  he  bad  collected  by  virtue  of  his  otfice. 
State,  Roper,  v.  Burton,  107  N.  C.  526. 

It  was  said  in  this  case,  when  slaves  when  sur- 
rendered as  not  needed  to  pay  debts,  and  were  di- 
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said:  "The  case  might  have  been  very  differ- 
ent, if  the  defendant  had  denied  that  he  owed 
this  debt,  and  had  refused  to  insert  it  in  the 
inventory,  and  to  account  for  it  as  the  property 
of  the  deceased."    And  in  some  other  of  the 


Massachusetts  cases  above  cited  the  rule  as  laid 
down  contains  the  qualification,  "when  the 
debt  is  acknowledged,"  although  we  are  aware 
of  no  case  in  which  this  has  been  decided  to 
be  the  law;  and  we  think,  upon  principle  and 


vided  between  the  widow  and  next  of  kin,  and 
afterwards  sold  for  partition  at  the  instance  of  the 
next  of  kin,  they  became  in  a  legai  sense  sroods 
administered,  and  the  liability  of  the  first  admlnls- 
trator  assucb,  and  that  of  the  sureties  on  his  bond, 
ceased,  and  no  responsibility  attached  to  the  ad- 
ministrator other  than  as  commissioner. 

ChoBM  in  action. 

Where  an  executor  of  a  lefratee  obtained  a  judg- 
ment for  a  leflracy,  and  died  before  execution  or 
satisfaction  of  the  same,  the  rigrht  to  the  leiracy  of 
the  deceased  lesratee  vested  in  the  administrator  de 
honU  non;  but  he  was  not  entitled  to  an  execution 
until  he  had  been  made  a  proper  party  to  the  cause. 
Ellison  v.  Andrews,  84  N.  C.  (12  Ired.  L.)  188. 

So,  where  a  note  was  payable  to  William  B.,  ex- 
ecutor of  Richard  B.,  and  the  executor  died,  it  was 
held  that  an  action  upon  the  note  should  have  been 
made  by  the  administrator  de  honia  non  of  Richard 
B.,  under  Battle  (N.  C.)  Rev.  chap.  45,  9  130,  Code, 
^  1511,  providing  that  every  action  brought  by  an 
executor  or  administrator  upon  a  cause  of  action 
or  right  to  which  the  estate  is  party  in  interest 
shall  be  brought  in  his  representative  capacity. 
Ballinger  v.  Cureton,  104  N.  C.  474- 

Under  N.  C.  act  17»5,  chap.  14,  6  1,  providing  for  a 
sale  by  executors  or  administrators  upon  credit, 
and  for  bonds  with  sureties  to  be  taken,  and  that 
**such  executor,  etc.,  or  administrator,  etc.,  shall, 
after  the  time  of  such  payment  is  past,  take  and  pur- 
sue all  lawful  ways  and  means  to  recover  and  re- 
ceive the  money  so  due  as  aforesaid,  or  otherwise 
shall  be  chargeable  or  answerable  for  the  same;  and 
that  such  moneys,  when  received,  shall  be  liable  to 
the  satisfaction  of  judgments  previously  obtained, 
and  entered  up  as  judgments  when  assets  should 
come  to  the  hands  of  the  executor  or  administra- 
tor,"—a  bond  payable  to  an  administrator  passed  at 
his  death  to  the  administrator  de  bonis  non  of  the 
first  Intestate  as  a  part  of  his  estate,  and  not  to  the 
administrator  of  the  first  administrator.  Cutlar  v. 
Quince,  3  N.  C.  f2  Hayw.)  60. 

In  Anonymous,  3  N.  C.  (2  Hayw.)  18,  the  question 
whether  an  administrator  de  honU^  non  could  sue 
upon  a  bond  taken  by  the  former  administrator  for 
goods  sold  which  were  the  deceased's,  in  the  name 
of  himself  as  administrator,  was  not  decided. 

jLvoiding  sales  or  transfers  made  by  his  predecessor. 

Where  a  sale  of  land  was  made  by  an  administra- 
tor which  was  void,  under  N.  C.  Rev.  Code,'  chap. 
48,  861.  Acts  1868-69,  chap.  113,  §  105,  providing  that 
a  sale  of  land  by  the  heirs  at  law  within  two  years 
after  the  death  of  the  Intestate  shall  be  void  as 
against  creditors  and  administrators,  and  the 
administrator  had  committed  a  devastavit,  the  ad- 
ministrator  dc  bonis  non  could  maintain  an  action  to 
set  aside  a  conveyance  of  real  estate  made  by 
his  predecessor  and  an  heir  in  order  to  have  the 
same  administered  as  assets,  when  the  securities 
on  the  bond  of  his  predecessor  were  insolvent. 
Badger  v.  Jones,  66  N.  C.  305. 

Where  the  administrator  de  honisnon  brought  an 
action  alleging  that  the  intestate  had  made  a 
fraudulent  deed  of  trust,  and  that  there  was  collu- 
sive fraud  on  the  part  of  his  predecessor  in  a  fore- 
closure of  such  trust  deed,  and  that  the  property 
embraced  therein  was  necessary  for  the  payment 
of  debts.  It  was  held  that  the  deed  of  trust  and  the 
subsequent  sale  of  the  property  were  void  for 
fraud,  and  that  in  the  absence  of  personal  assets 
such  land  of  the  intestate  was  liable  to  be  sold  to 
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make  assets  to  pay  his  debts  until  they  were  all  dis- 
charged.   Glover  v.  Flowers,  101  N.  C.  134. 

So,  in  Hackney  v.  Steadmao,  46  N.  C.  (1  Jones,  L.) 
207,  It  was  said  that  where  an  administrator  of  an 
estate  turned  over  money  of  the  estate  fraudulently 
to  another  party,  the  administrator  de/ionis  non  ap- 
pointed after  his  death  could  recover  the  same. 

But  where  a  will  gave  the  property,  real  and  per- 
sonal, to  a  wife  for  life,  and  at  her  death  to  the  tes- 
tator's three  daughters,  and  to  a  child  in  ventre  }>a 
mere^  and  at  his  death  there  were  two  other  children, 
and  his  wife  was  made  executrix  and  took  posses- 
sion of  slaves  and  sold  them,  the  administrator  de 
bonis  7ion  could  not  recover  as  the  sale  was  held  to 
be  a  sale  in  the  capacity  of  executrix,  and  the  pur- 
chaser acquired  an  absolute  title.  Wlndley  v.  Gay- 
lord,  52  N.  C.  (7  Jones,  L.)  55. 

So,  whei^e  a  widow  administered  on  her  husband's 
estate  and  sold  a  slave  to  a  trustee  in  trust  for  her- 
self and  daughter  who  were  the  only  next  of  kin,  it 
was  held  that  this  act  was  a  full  administration,  and 
after  her  death  an  administrator  de  bonus  non 
could  not  maintain  an  action  of  trover  for  posses- 
sion of  the  slave.  It  was  held  the  deed  was  effect- 
ual to  devest  her  title  as  administratrix,  and 
amounted  to  "an  assent"  or  delivery  to  herself  and 
daughter  as  distributees,  and  had  the  same  legal  ef- 
fect as  the  assent  of  an  executor.  Quince  v.  Nixon, 
31N.  C.  (6Jones,L,)289. 

And  where  the  will  of  a  hust)and  gave  his  real 
and  personal  property  to  his  wife  under  certain 
powers  and  trusta  for  the  use  of  their  children, 
and  the  wife  as  executrix  disposed  of  the  property 
and  assented  to  the  legaey  given  to  herself  and 
children,  the  administrator  de  bonis  non  could  not 
recover  property  which  the  wife  had  of  her  hus- 
band's estate  as  there  was  nothing  which  had  not 
been  administered.  In  this  case  it  was  said  that  if 
the  wife  had  not  assented  to  the  legacy  to  herself 
and  the  children,  then  the  legal  title  would  have 
been  In  the  plaintiff  as  administrator  de  bonis  non, 
and  if  anybody  Interfered  with  his  rights  he  bad  a 
remedy  at  law  to  recover  possession.  Carson  v. 
Duffy,  55  N.  C.  (2  Jones.  Eq.)  507. 

Ohio. 

An  administrator  de  bonis  non  could  not  main- 
tain an  action  on  his  predecessor's  bond  for  an  ac- 
counting, or  for  the  balance  in  his  hands,  or  for 
conversion,  until  a  statute  giving  such  a  right  of 
action  was  passed.  Such  a  statute  is  now  In  effect 
in  this  state.  It  seems  that  for  choses  in  action  due 
the  estate  by  the  predecessor  the  administrator  de 
bonis  non  may  recover. 

Property  remaining  in  sf)€cie  or  unadministered. 

In  Tracy  v.  Card,  2  Ohio  St.  431.  it  was  said  that  at 
common  law  an  administrator  or  executor  who  bad 
resigned  or  been  removed  was  liable  to  no  action 
at  the  suit  of  the  administrator  de  2>orii«  7ion  except 
for  the  recovery  of  such  assets  as  remained  in 
specie. 

Claims  against  predecessor  for  accounting,  balance^ 
conversion^  or  devastavit. 

Under  Ohio  act  April  7. 1854  (Swan  &  C.  619),  con- 
ferring power  to  maintain  an  action  on  the  bond  of 
such  executor  or  administrator  whose  powers  have 
ceased  by  death  or  otherwise,  an  administrator  de 
bonis  non  could  maintain  an  action  on  the  bond  of 
his  predecessor  for  failing  to  render  an  account, 
and  for  falling  to  administer  according  to  law  the 
money  and  chattels,  and  for  appropriating  to  his 
own  use  a  large  amount  of  assets.    It  was  held  that 
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authority,  that  there  is  do  difference  in  the 
rule  whether  the  debt  is  acknowledged  or  de- 
nied. 

In  Winship  y.  Bass,  12  Mass.  198.  the  in- 
debtedness was  not  acknowledged.     The  exec- 


utor refused  to  treat  his  indebtedness  to  the 
estate  as  assets,  claiming  that  it  was  extin- 
guished by  his  appointment.  The  court  held 
that  the  debt  was  not  extinguished,  but  must 
be  treated  as  assets;  and  that,  as  his  sureties 


it  was  not  necessary  that  the  amount  due  the  es- 
tate from  the  deceased  admialstrator  should  be  as- 
certained by  the  Judfrment  of  the  probate  court  be- 
fore bringrinff  the  action.  Douglas  v.  Day,  28  Ohio 
St.  175. 

So,  under  Ohio  Stat.  1831.  vol.  29.  p.  285  (Swan, 
344),  providing  for  a  suit  by  the  administrator  who 
may  l>e  appointed  in  the  place  of  any  administrator 
who  may  have  reslj^ned.  or  been  removed,  afrainst 
such  administrator  for  any  moneys,  assets,  rents, 
or  profits  that  may  have  been  received  by  such  ad- 
ministrator as  well  as  all  damaire  done  by  such  ad- 
ministrator to  the  estate,  an  administrator  de  Ixmis 
wm  could  maintain  an  action  on  the  bond  of  his 
predecessor  who  had  been  redioved  for  negrlectin^ 
to  settle,  and  for  the  receipt  of  a  larire  amount  of 
money  for  which  he  never  accounted.  O'Conner 
V.  State,  Potter,  18  Ohio,  225. 

And  where  an  executor  resifrned,  and  adminis- 
trators de  honUnmi  were  appointed, and  the  execu- 
tor died,  and  the  administrators  de  honU  Jion  re- 
slg-ned  and  an  administratrix  de  bonis  lum  was  ap 
pointed,  she  oouJd  maintain  an  action  against  the 
administrator  of  the  executor  for  notes,  bills,  ac- 
counts, rents,  and  profits  received  by  the  executor 
and  converted  and  disposed  of  by  him  to  his  own 
use,under  Ohio  act  March  12, 1881, 9  25  (29  Ohio  Laws, 
235,  3  Chase,  178f)),  providinir  that  when  an  execu- 
tor shall  resig'n  or  be  removed,  and  the  adrainletra- 
cor  with  the  will  annexed  appointed,  such  newly  ap- 
pointed administrator  shall  be  authorized  immedi- 
ately to  commence  an  action  on  the  case  against 
such  prior  executor  and  bold  him  to  ball,  and  in  such 
action  to  recover  moneys,  assets,  rents.  Issues,  and 
profits  received  by  such  removed  executor  and  not 
applied  according  to  law,  as  'well  as  all  damages 
done  or  committed  by  such  executor  in  respect  to 
the  estate,  as  this  cause  of  action  accrued  before 
the  executor  died.    Tracy  v.  Card,  2  Ohio  St.  431. 

It  was  said  that  this  case  In  no  wise  conflicts  with 
Blizzard  v.  Filler;  20  Ohio,  479,  as  there  the  adminis- 
trator died  in  office  and  there  were  no  provisions  in 
the  statute  for  a  suit  by  the  administrator  de  btmis 
mm  airainst  the  representative. 

And  under  Ohio  Kev.  Stat.  1880,  9  6020,  providing 
that  an  executor  or  administrator  appointed  in  the 
place  of  an  executor  or  administrator  who  has  re- 
signed, been  removed,  or  whose  letters  have  k)een 
revoked  or  authority  extinguished,  shall  be  entitled 
to  the  possession  of  all  the  personal  effects  and  as- 
sets of  the  estate  unad ministered,  and  may  main- 
tain a  suit  against  the  former  executor  or  admlnls- 
trator  and  his  sureties  on  administration  bond  for 
the  same  and  for  damages  arising  from  maladmin- 
istration, an  administrator  de  bonis  non  with  the 
will  annexed  could  maintain  a  suit  upon  the  bond 
of  his  predecessor  who  had  been  removed,  for  the 
amount  found  due  from  him  on  the  settlement  of 
his  accounts.  The  failure  of  the  predecessor  to  pay 
such  amount  was  a  breach  of  the  bond  "'to  admin- 
ister according  to  law"  the  assets  of  the  estate. 
Sloglc  V.  Bntrekin,  44  Ohio  St.  637. 

And  under  52  Ohio  Laws,  31,  1854,  providing  that 
in  all  cases  where  the  powers  of  an  executor  or  ad- 
ministrator heretofore  or  hereafter  appointed  have 
ceased  by  death,  removal,  resignation,  or  in  any 
other  manner,  any  administrator  or  coexecutor  or 
coadministrator  may  maintain  an  action  on  the 
bond  of  such  executor  or  administrator  whose 
^wers  have  ceased,  against  any  of  the  obligors 
thereof  or  their  representatives  for  any  breach  of 
the  conditions  of  said  bond,  an  administrator  de 
bfmU  tion  could  maintain  an  action  on  his  predeces- 
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sor's  bond  for  the  balance  in  the  hands  of  his 
predecessor  unadministered.  Chatfield  v.  Faran,  1 
Disney  (Ohio)  488. 

So,  under  Ohio  Rev.  Stat.  9  8020,  authorizing  an 
administrator  appointed  in  the  place  of  one  who 
has  been  removed,  not  only  to  maintain  a  suit 
against  the  predecessor  and  the  sureties  on  bis 
bond,  for  all  the  personal  effects  and  assets  of  the 
intestate  unadministered,  but  also  for  all  damages 
arising  from  the  maladministration  of  such  pre- 
decessor, an  administrator  de  bonis  non  cum  tealO' 
mentoannexo  could  maintain  an  action  upon  the  sev- 
eral k>onds  given  by  his  predecessor  who  had  been 
removed  for  assets  received  by  him  and  converted 
to  his  own  use.    Foster  v.  Wise,  48  Ohio  St.  20. 

In  Douglas  v.  Day,  28  Ohio  St.  175,  it  was  said  that 
without  the  aid  of  the  statute  no  action  could  be 
maintained  by  the  administrator  de  bonis  non  on 
the  bond  of  his  predecessor  for  waste. 

But  an  administrator  de  bonlA  non  could  not 
maintain  an  action  for  an  accounting  on  the  bond  of 
his  deceased  predecessor  under  Swan's  Stat.  (Ohio) 
pp.  43, 44,  9  28,  providing  that  an  administrator  ap- 
pointed in  the  place  of  an  executor  or  administra- 
tor who  has  resigned,  been  removed,  or  whose  let- 
ters have  been  revoked,  shall  be  entitled  to  the  pos- 
session of  all  the  personal  effects  and  assets  of  the 
estate  unadministered,  and  may  maintain  a  suit 
against  the  former  executor  or  administrator  on 
the  administration  bond  for  all  damages  arising 
from  the  maladministration  or  omission  of  the  for- 
mer executor  or  administrator,  as  this  statute  did 
not  apply  except  where  the  predecessor  resigned, 
was  removed,  or  where  his  letters  were  revoked. 
Blizzard  v.  FlUer,  20  Ohio,  479. 

The  same  was  held  in  Curtis  v.  Lynch,  19  Ohio  St. 
892,  deciding  that  this  statute  did  not  give  an  ac- 
tion against  the  representative  of  a  deceased  ad- 
ministrator who  died  in  office,  but  left  the  matter 
as  it  stood  at  common  law.  It  was  further  held 
that  Ohio  act  April,  1854,  "Swan  &  C.  Stat.  619, 
concerning  suits  on  the  bonds  of  exedutors  and  ad- 
ministrators, only  conferred  power  to  maintain  an 
action  on  the  bond  of  such  executor  or  adminis- 
trator whose  powers  have  ceased.  The  court  said 
that  the  plaintiff  should  look  to  his  remedy  on  the 
bond. 

Where  executors  directed  by  will  to  hold  prop- 
erty in  trust  for  the  benefit  of  Hannah  H.  for  life, 
the  principal  to  be  paid  to  her  children  after 
her  death,  were  given  a  iarge  discretion,  and,  be- 
lleviitg  they  bad  the  right,  paid  the  principal  to 
Hannah  H.,  and  filed  a  final  account  which  was 
confirmed  by  the  court,  and  two  sons  of  Hannah 
H.  applied  for  the  appointment  of  an  administra- 
tor de  bonis  non^  it  was  held  that  the  account  filed 
could  not  be  disturbed.  It  was  further  held  that 
the  probate  court  had  no  Jurisdiction  in  these  kinds 
of  cases  to  determine  whether  the  executor  right- 
fully or  wrongfully  paid  out  this  money  as  con- 
tended, and  therefore  could  not  say  affirmatively 
that  there  was  an  unadministered  estate,  and  could 
not  grant  the  application  for  appointment  of  an 
administrator.    Re  Hess,  3  Ohio  N.  P.  62. 

Choses  in  action. 

Where  a  mortgagor  of  the  testator  was  appointed 
executor  and  was  removed,  the  administrator  de 
bonis  non  was  entitled  to  proceed  upon  the  mort- 
gage against  the  removed  executor  and  the  land, 
notwithstanding  other  and  subsequent  mortgagees, 
as  the  appointment  of  the  mortgagor  as  executor 
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were  liable  upon  his  bond,  he  need  not  be  re- 1  knowiedged,  but,  on  the  contrary,  was  strenu- 
moved.  ]  ously  denied. 

In  Sigourney  v.  Wetherell,  6   Met.  553.  the  i     In  Tarhell  v.  Jewett,  129  Mass.  457,  it  was 
indebtedness  of  the  administrator  was  not  ac- 1  said:     "The  note,  therefore,  became  assets  of 


did  not  extinguish  the  mortffag-e  lien.  Miller  v. 
Donaldson.  17  Ohio,  361. 

And  where  a  will  directed  that  after  the  expira- 
tion of  six  years  the  executors  should  appropriate 
$10,000  for  the  erection  of  a  Masonic  hall,  the  appli- 
cation of  the  money  to  be  under  the  exclusive  con- 
trol of  the  executors,  and  G..  the  acting  executor, 
paid  the  principal  sum  to  a  contractor  and  took  a 
bond  for  the  performance  of  the  contract  and  then 
resigned,  his  successor  and  administrator  de  bonis 
non  with  the  will  annexed  could  maintain  an  action 
upon  the  bond  for  a  breach  thereof,  as  this  money 
was  paid  to  the  contractor  by  G.  as  "executor"  of 
J.,  and  the  administrator  de  tumif.  non  cum  teata- 
Ttiento  aniiexo  succeeded  to  the  control  of  this  trust 
and  the  right  to  sue  for  the  breach  of  this  bond. 
Mathews  v.  Meek,  23  Ohio  St.  272. 

So,  where  a  recovery  by  an  administrator  de  bonis 
non  was  allowed  by  statute  against  the  administra- 
tor of  his  predecessor  for  assets  in  his  hands,  it 
was  held  that  he  could  recover  the  value  ot  the 
promissory  notes  owing  by  the  executor  to  the  tes- 
tator, and  that  the  appointment  of  the  executor 
did  not  release  such  claim,  and  the  notes,  as  they 
fell  due,  became  assets  in  the  executor's  hands  as 
executor,  and  he  was  accountable  for  them  as  such. 
Tracy  v.  Card,  2  Ohio  St.  431. 

But  where  an  administrator  sold  land  under  an 
order  of  court,  and  received  mortgage  notes  as 
part  of  the  purchase  money,  and  sold  the  notes  and 
mortgage  to  an  innocent  purchaser  and  converted 
the  proceeds  to  his  own  use.  the  administrator  de 
bonis  non  could  not  recover  of  the  purchaser  the 
notes  and  mortgage,  as  (until  88  Ohio  Laws.  41, 
February.  1891.  amending  9  6162.  and  89  Ohio  Laws. 
148,  regulating  and  restricting  the  sale  of  notes 
taken  by  an  executor  or  administrator  for  real  es- 
tate soid  by  him),  there  was  no  statute  in  this  state 
In  any  manner  abridging  the  power  of  an  execu- 
tor or  administrator  to  sell  notes  taken  by  him  in 
the  course  of  administration  of  the  estate  payable 
to  himself  in  his  representative  capacity.  Jelke 
V.  Goldsmith, '62  Ohio  St.  499. 

Oregfon* 

Where  an  administrator  sold  land  and  was  re- 
moved, his  successor  was  not  liable  for  the  pro- 
ceeds of  the  sale  converted  by  his  predecessor  to 
his  own  use,  nor  was  he  liable  because  he  did  not 
collect  from  his  predecessor  money  misappro- 
priated, but  was  liable  for  moneys  received  by  him- 
self.    Dray  v.  Bloch,  27  Or.  549. 

Pennsylvania. 

Before  the  act  of  1834  an  administrator  de  bonis 
non  could  not  maintain  a  »circ  facias  upon  a  Judg- 
ment obtained  by  his  predecessor,  and  could  not 
maintain  an  action  for  a  balance  in  his  predeces- 
sor's hands;  but  since  the  act  of  18^  an  adminis- 
trator dc  tumis  non  can  maintain  an  action  on  his 
predecessor's  bond  for  conversion,  for  an  account 
and  for  the  balance  on  hand.  Since  1834  an  admin- 
istrator dc  bonis  non  can  maintain  an  action  to 
avoid  a  transfer  made  by  his  predecessor  and  Is  en- 
titled to  maintain  an  action  upon  all  ohoses  In  ac- 
tion belonging  to  the  estate. 

Claims  against  predecensor  for  accounting^  balance^ 
conversion,  or  devastavit. 
Under  Pa.  act  Feb.  24.  1834,  §  81,  providing  that 
the  administrators  de  In  mis  non  shall  have  tK)w- 
er  to  recover  from  their  predecessors  or  their 
representatives  all  moneys  and  assets  in  their 
hands  belonging  to  the  estate  of  the  decedent,  pro- 
viding that  such  suit  may  be  stayed  until  the  ac- 
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count  Is  finally  settled,  an  administrator  de  Ixmis 
non  was  given  a  direct  remedy  against  the  estate  of 
the  deceased  executor  for  the  balance  remaining  in 
the  hands  of  his  predecessor  after  settlement. 
Bowman's  Appeal,  62  Pa.  166. 

So.  under  Pa.  act  Feb.  24,  1834.  fi  31,  an  adminis- 
trator de  bonis  non  could  sue  the  representative  of 
his  predecessor  for  assets  actually  converted.  Par- 
rish  V.  Brooks,  4  BrewsL  (Pa.)  154. 

And  in  Croyell  v.  Blackfan.  1  Pittsb.  327.  it  was 
held  In  the  court  of  common  pleas  that  under  Pa. 
act  Feb.  24. 1834,  an  administrator  de  bonis  non  who 
was  not  appointed  until  after  the  confirmation  of 
an  auditor's  report  directing  the  distribution  of 
the  balance  in  the  hands  of  the  superseded  admin- 
istrator to  and  amongst  creditors  could  recover  the 
fund  from  his  predecessor.  On  appeal  the  decision 
was  aflBrmed  by  a  division  of  the  court. 

And  in  Drenkle  v.  Sharman,  9  Watts.  485.  It  was 
said  that  the  distinction  between  the  right  of 
an  administrator  de  btmis  non  whose  predecessor 
had  died,  and  the  right  of  one  whose  predecessor 
had  been  dismissed,  to  the  assets  belonging  to  the 
estate  of  the  decedent,  was  abolished  by  Pa.  act 
1834,  and  under  that  act  the  administrator  de  ^onis 
wm  was  entitled  to  the  whole  assets  i.i  either  case, 
and  was  bound  to  look  after  and  obtain  them, 
whether  in  the  hands  of  his  predecessor,  their  rep- 
resentatives, or  those  of  others. 

In  an  action  against  the  administrator  of  a  hus- 
band's administrator,  for  the  widow's  share,  a  pay- 
ment to  the  administrator  de  tjonis  non  was  a  defense 
although  the  payment  was  made  previous  to  Pa. 
act  1834, 9  31,  providing  that  administrators  de  bonis 
7ion  shall  be  the  proper  persons  to  receive  such 
funds  from  their  predecessor  or  their  legal  repre- 
sentatives, as  this  applied  to  cases  then  existing  as 
well  as  to  others  which  might  thereafter  arise* 
Little  V.  Walton,  23  Pa.  164. 

So,  under  Pa.  act  1834.  fi  33.  providing  that  in  all 
cases  where  property,  real  or  personal,  of  the  dece- 
dent Is  sold  upon  execution,  and  more  money 
raised  than  is  sufficient  to  pay  off  liens  of  record, 
the  balance  shall  be  paid  over  to  the  executor  or 
administrator  for  distribution,  and  such  money 
shall  be  distributed  as  the  real  estate  would  have 
been,  and  fi  31,  providing  that  an  administrator  may 
call  for  any  fund  which  his  predecessor  may  le- 
gally receive,  the  successor  was  entitled  to  the 
avails  of  realty  left  undisposed  of  by  the  first  ad- 
ministrator.   Carter  v.  Trueman.  7  Pa.  315. 

So.  in  Connelly's  Appeal,  1  Grant,  Cas.  366,  it 
was  held  that  where  an  executor  was  discharged 
without  accounting  for  a  claim  in  the  hands  of  an 
agent,  and  the  agent  was  appointed  administrator 
de  bonis  non,  an  heir  could  not  maintain  an  action 
against  the  executor  to  compel  him  to  account 
and  distribute,  as  a  discharged  executor  was  not  to 
make  distribution  but  simply  to  pay  over  the  fund 
to  his  successor. 

But  prior  to  Pa.  act  1834.  an  administrator  de 
bonis  non  could  not  maintain  a  scire  facias  upon  a 
Judgment  on  his  predecessor's  bond  to  recover  a 
balance  due  from  his  predecessor  to  the  estate,  as 
an  administrator  de  bonis  non  could  claim  nothing 
but  the  goods  of  the  intestate  remaining  in  specie, 
unconverted  and  unchanged  at  the  time  of  the 
death  of  the  original  administrator.  Potts,  WoUer- 
ton,  V.  Smith.  3  Uawle,  361,  24  Am.  Dec.  359. 

In  Allen  v.  Irwin,  1  Serg.  &  R.  549,  the  question 
whether  or  not  an  administrator  debonj^  non  cum 
t€Mamcnt4)  annexo  could  maintain  against  the  ad- 
ministratrix of  their  predecessor,  an  action  of 
assumpsit  for  money  had  and  received  by  the  pre- 
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the  estate,  from  which  the  liability  of  the  es- 
tate to  the  guardian  could  properly  be  met. 
and  it  is  immaterial  that  it  was  not  named  in 
the  inventory  or  accounts.     .     .     .    The  fact 


that  an  executor  charges  himself  with  his  debt 
in  the  inventory  or  account  is  an  important 
fact;  it  settles  the  question  that  he  owes  the 
estate,  and  the  amount  of  his  debt,  and,  in 


deceflsor  was  not  decided.  It  was  said  that  a  cred- 
itor, legatee,  or  next  nf  kin  could  maintain  an  ac- 
tion for  the  undisposed  surplus  of  the  personal 
estate. 

In  Carter  v.  Trueman,  7  Pa.  815,  it  was  said  that 
before  the  Pennsylvania  act  of  1834  an  action  to 
recover  the  balance  appearing  to  be  due  upon  the 
face  of  an  administration  account  could  not  be 
maintained  by  the  administrator  d«  bonis  non. 

In  Be  MontfiTomery,  d  Brewst.  (Pa.)  306.  it  was 
held  that  a  creditor  could  have  an  account  from  the 
executor  of  an  executor,  but  that  distribution  and 
payment  could  only  be  effected  througrh  the  agency 
of  an  administrator  de  bonis  non, 

Chote»  in  acWm. 

Under  Pa.  act  Feb.  24,  1834,  providing  that  ad- 
ministrators de  l)imvtnnn  are  authorized  to  recover 
from  their  predecessors  in  the  administration  or 
their  legal  representatives,  the  moneys,  goods,  and 
assets  remaining  in  their  hands  due  and  belonging 
to  the  estate  of  the  decedent,  and  to  sue  out  writs 
of  execution  upon  Judgments  obtained  by  or  in  the 
name  of  the  executors  or  administrators  Into 
whose  places  they  have  come,  an  administrator  lie 
honitt  non  had  a  right  to  sue  forth  a  writ  of  execu- 
tion on  a  Judgment  obtained  by  his  predecessor  in 
the  administration.    Meiser  v.  Eckhart,  19  Pa.  201. 

And  it  was  not  a  defense  that  the  defendant  had 
paid  the  same  to  the  administrator  of  the  adminis- 
tratrix, having  notice  not  to  pay  the  same.  Meiser 
V.  Eckhart,  19  Pa.  201. 

In  Com.  V.  Strohecker,  9  Watts,  479,  where  an 
administrator  de  bonis  non  recovered  a  Judgment  on 
the  bond  of  his  predecessor  and  died,  and  a  subse- 
quent administrator  de  bonis  non  was  appointed, 
the  heirs  could  not  maintain  an  action  on  the  Judg- 
ment under  Pa.  act  1834,  Stroud's  Purd.  894,  1 31, 
providing  that  an  administrator  de  bonis  non  shall 
have  power  to  commence  and  prosecute  actions 
upon  promises  made  to  their  predece^ors  in  their 
representative  character,  and  also  to  proceed  with 
and  perfect  all  unexecuted  executions  which  may 
have  been  issued  thereon  at  the  instance  of  such 
predecessors. 

8o,  under  Pa.  act  1834,  an  administrator  de  bonis 
non  was  properly  substituted  as  plaintiff  where  his 
predecessor  had  recovered  a  Judgment  for  debt 
against  an  agent  for  loss  of  money  t>elonging  to 
an  estate,  as  "the  object  of  the  statute  was  to  bring 
into  the  bands  of  the  administrator  de  bonis  non 
everything  that,  when  recovered,  would  go  in  a 
course  of  administration.*'  Lea  v.  Hopkins,  7  Pa. 
885. 

And  under  Pa.  act  1834  it  was  no  defense  to  an 
action  by  an  administrator  de  btmis  ti on  on  a  claim 
due  the  estate  that  his  predecessor  had  agreed  to 
offset  the  same  by  a  note  given  by  him  for  his  own 
private  debt.    M  iller  v.  Com.  ill  Pa.  321. 

Where  a  will  authorized  an  executor  to  sell  land 
and  Invest  the  proceeds  in  bonds,  the  dividends  to 
be  paid  to  his  wife  for  life  and  at  her  death  the 
principal  to  be  paid  to  the  children  of  his  daughter, 
and  the  executor  sold  the  land  and  gave  the  widow 
the  pTooeed$>,  and  she  placed  the  same  in  the  hands 
of  a  party  who  bought  bonds  and  paid  her  the  in- 
come for  life,  and  she  died,  the  administrator  de 
bonis  non  cum  testamento  annexQ  was  entitled  to  re- 
cover the  bonds  from  the  holder  under  Pa.  act  1834, 
providing  that  administrators  de  bonis  non  with 
or  without  the  will  annexed  shall  have  power  to  de- 
mand or  recover  from  their  predecessors,  or  their 
legal  representatives,  all  moneys,  goods,  and  assets 
remaining  in  their  hands  due  and  belonging  to  the 
40  L.  R.  A. 


estate  of  the  decedent.  Tucker  v.  Homer,  10  Phila. 
122. 

So,  where  the  funds  of  an  estate  were  deposited 
by  an  executor  in  a  bank,  the  administrator  de  bonis 
non  was  entitled  to  the  same  where  it  was  shown  to 
be  the  property  of  the  estate.  Stair  v.  York  Nat. 
Bank,  55  Pa.  364. 

But  in  Slaymaker  v.  Farmers'  Nat.  Bank,  103  Pa. 
616,  it  was  held  that  under  Pa.  act  Feb.  24, 1834,  Pub. 
Laws,  77,  vesting  every  administrator  de  bonis  non 
with  power  to  collect  from  his  predecessor  or  his 
legal  representatives  all  assets  in  his  hands,  or  for 
which  he  is  liable,  that  belong  to  the  estate,  an 
administrator  de  h(mis  non  had  no  right  to  a  deposit 
In  bank  kept  by  his  predecessor  in  his  representa- 
tive capacity,  and  the  payment  of  such  deposit  to 
the  administrator  de  tnynis  non  was  no  defense  in  an 
action  against  the  bank  by  the  executor  of  the 
original  administrator. 

And  under  Pa.  act  1834,  Pub.  Laws,  77,  an  admin- 
istrator de  bonis  wm  could  not  recover  from  a  bank 
the  amount  of  a  deposit  which  originally  stood  in 
the  name  of  the  intestate,  but  which  was  drawn 
out  of  the  bank  by  his  predecessor.  Sibbs  v.  Phila- 
delphia Sav.  Fund  Soc.  153  Pa.  346. 

In  Sibbs  v.  Philadelphia  Sav.  Fund  Soc.  153  Pa. 
345,  Meiser  v.  Eckhart,  19  Pa.  201,  was  distinguished, 
as  that  case  holds  that  an  administrator  dc  btmis 
non  may  collect  an  uncollected  Judgment  taken  by 
a  deceased  administrator  for  purchase  money  due 
the  estate  which  was  held  to  be  an  uncollected  asset. 

In  Sibbs  V.  Philadelphia  Sav.  Fund  Soc.  153  Pa.  345, 
the  case  of  Little  v.  Walton,  23  Pa.  164,  was  distin- 
guished, as  that  case  holds  that  the  representatives 
of  a  deceased  administrator  may  properly  pay  the 
unascertained  balance  due  after  a  settlement  of  the 
account  to  the  administrator  de  bonis  non. 

In  Sibbs  V.  Philadelphia  Sav.  Fund  Soc.  153  Pa. 
345.  the  case  of  Stair  v.  York  Nat.  Bank,  65  Pa.  364, 
93  Am.  Dec.  759,  was  distinguished,  as  in  that  case 
the  contest  was  over  the  ownership  or  a  deposit  of 
which  the  bank  was  still  the  holder,  and  notice  was 
given  to  the  bank  before  it  parted  with  the  fund, 
and  in  that  case  the  claimant  successfully  attacked 
and  overcame  the  presumption  of  ownership  aris- 
ing from  the  form  of  the  deposit,  and  established 
his  title. 

Prior  to  Pa.  act  1834,  where  real  estate  was  sold  by 
an  administrator,  who  obtained  a  Judgment  upon 
the  purchase-money  bond  and  then  died,  it  was  no 
defense  to  a  scire  facias  issued  on  a  Judgment  by  the 
administrator  of  the  administrator  that  the  admin- 
istrator de  bo7ii»  non  had  received  payment  and 
given  a  discharge,  as  an  administrator  de  bonis  non 
had  no  control  over  such  a  bond  given  to  his  prede- 
cessor.   Kendall  v.  Lee,2  Penr.  &  W.  482. 

An  administrator  dc  bonis  non  could  not  main- 
tain a  scire  facias  on  a  Judgment  rendered  on  the 
bond  of  his  predecessor,  under  Pa.  act  April  4, 1797, 
3  Smith,  Laws,  396,  S2,  providing  that  when  an  ex- 
ecutor or  administrator  is  dismissed  by  a  decree  or 
order  of  the  court,  the  court  may  order  him  to  de- 
liver over  and  to  pay  to  the  successor  the  goods, 
chattels,  rights,  credits,  title  deeds,  and  securities 
of  the  deceased  which  came  to  bis  or  their  hands 
and  remain  unadministered,  and  to  account  with 
the  said  successor  for  all  the  goods,  chattels,  rights, 
and  credits  which  shall  have  been  previously  ad- 
ministered, and  to  pay  over  the  balance  which  shall 
remain  due  from  him  or  them  to  the  said  successor 
insuch  manner  and  time  as  the  court  shall  order. 
It  was  held  that  the  cases  intended  to  be  provided 
for  in  these  acts  were  where  letters  of  administra- 
tion had  been  granted  without  bond,  and  sureties 
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those  cases  where  the  deht  has  thus  been  ac- 1  it,  by  failing  to  charge  himself  with  his  owi> 
counted  for,  great  stress  has  been  laid  upon  |  debt;  if  he  could,  then  by  neglecting  his  duty 
the  fact.  .  .  .  But  an  executor  cannot  es-  •  there  would  be  no  remedy  for  the  estate.  Nor 
cape  his  liability,  or  change  the  character  of   is  charging  himself  with  it  the  only  way  m 


hfvd  been  taken  but  were  insufficient,  or  where  ex- 
ecutors or  administrators  were  wastinir  or  mis- 
mana^ingr  the  estate.  It  was  held  that  an  admin- 
istrator de  bonis  rum  was  not  within  the  letter  or 
spirit  of  this  act,  or  else  the  legislature  in  the  same 
law  would  have  authorized  the  orphans'  court  to 
dismiss  an  executor  or  administrator,  and  to  ap- 
point an  administrator  de  ho7iii<  non  with  all  the 
riffhts,  powers,  and  privile^res  of  such.  Potts,  Wol- 
lerton,  v. Smith,  8  Rawle,  361,24  Am.  Dec.  369. 

Avoiding  Mies  or  transfers  made  by  his  predecessor 

Where  an  administrator  de  bonis  non  cum  testor- 
mento  annexo  filed  a  bill  in  equity  in  the  court  of 
common  pleas  to  set  aside  a  power  of  attorney 
eriven  by  the  testator  to  the  executor,  on  the  ground 
that  it  was  procured  by  fraud,  and  further  asking 
for  an  account  of  investments  made  and  moneys 
collected  and  retained  by  the  defendant  thereun- 
der, it  was  held  that  a  settlement  in  the  orphans* 
court  did  not  oust  the  court  of  common  pleas  of 
jurisdiction.  Fidelity  Ins.  Trust  &  S.  D.  Ck).  v.  Gaz- 
zam,  161  Pa.  536. 

Rhode  Island. 

In  this  state  an  administrator  de  bonis  non  cannot 
maintain  an  action  for  conversion  on  the  bond  of 
his  predecessor  who  has  died.  He  may  recover 
upon  contracts  made  with  his  predecessor  for  the 
estate,  as  a  statute  changed  the  rule  that  an  execu- 
tor of  a  deceased  executor  represents  the  estate. 

Claims  against  predecessor  for  accounting^  balance^ 
conversion,  or  devastavit. 

Under  R.  I.  Pub.  Stat.  chap.  184,  6  27,  giving  an 
action  to  '*an  administrator  appointed  to  succeed 
an  executor  resigning  or  removed"  to  recover  the 
goods  and  effects  of  the  deceased,  an  administrator 
de  bonis  non  could  not  maintain  an  action  on  the 
bond  of  his  predecessor  for  converting  the  goods 
of  the  estate,  as  this  statute  did  not  give  an  action 
on  the  bond  but  only  for  goods  and  effects  remain- 
ing to  be  administered,  and  the  statute  only  applied 
where  an  executor  or  administrator  resigned  or 
was  removed,  and  not  where  the  predecessor  died. 
Scituate  Ct.  of  Probate  v.  Smith,  16  R.  I.  444. 

So,  in  Scituate  Ct.  of  Probate  v.  Smith,  16  R.  I. 
444,  it  was  said  that  the  administrator  dc  bonis  non 
could  not  sue  the  former  administrator  or  his  rep- 
resentative for  a  devastavit  or  for  delinquencies, 
nor  maintain  an  action  on  the  former  administra- 
tor's bond  for  such  cause. 

Chosesincu^ion. 
Where  an  administrator  under  an  order  of  court 
sold  real  estate  and  the  purchaser  failed  to  com- 
plete the  purchase,  and  the  realty  was  again  sold  at 
a  loss,  the  administrator  de  Jyoni^  7ion  could  main- 
tain an  action  against  the  purchaser  for  damages 
for  not  completing  his  contract.  It  was  said  that 
R.  I.  Pub.  Stat.  chap.  184,  6  23,  providing  that  "in  no 
case  shall  the  executor  of  !a  deceased  executor  in 
consequence  thereof  become  an  executor  of  the 
first  intestate"  annulled  the  old  rule  that  an  execu- 
tor of  a  deceased  executor  represents  the  origrinal 
testator.    McGuInness  v.  Whalen,  17  R.  I.  619. 

South  Carolina. 

It  seems  that  in  this  state  the  administrator  de 
bonis  non  is  entitled  to  the  funds  in  the  hands  of 
bis  predecessor,  and  may  maintain  an  action  for  an 
account  and  for  the  balance,  unless  it  is  shown  that 
there  are  no  debts  and  that  the  fund  is  ready  to 
distribute,  although  some  dicta  intimate  that  he 
cannot  require  his  predecessor  to  account.  The 
cases  generally  hold  that  the  administrator  de  bonis 
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non  cannot  maintain  an  action  for  a  chose  in  action 
due  his  predecessor. 

Choses  in  action. 

Where  an  executor  leased,  by  parol,  premises  for 
one  year,  and  the  will  was  set  aside,  the  administra- 
tor de  bonis  non  could  not  maintain  an  action  of 
assumpsit  for  the  use  and  occupation  of  the  prop- 
erty, as  the  right  of  action  was  in  the  representa- 
tive of  the  executor  to  whom  the  administrator  d^ 
bonis  non  would  have  recourse.  Boyd  v.  Sloan,  f^ 
Bail.  L.  311. 

So,  an  administrator  de  bonisnon  could  not  main- 
tain an  action  of  assumpsit  to  recover  the  price  of 
certain  goods  purchased  at  a  sale  of  the  intestate's 
effects,  which  sale  was  made  by  his  predecessor 
who  was  afterwards  removed.  It  was  esdd  that  the 
first  administrator  was  answerable  to  the  adminis- 
trator de  bmiis  non  for  all  goods  which  he  received 
of  the  estate.  Ross  v.  Sutton,  1  BaU.  L.  126, 19  Am. 
Dec.  660. 

And  where  a  bond  was  payable  to  F.,  executor  of 
R.,  and  the  executor  brought  an  action  on  the 
bond,  and  it  was  contended  that  he  was  the  wrong- 
ful holder  and  that  payment  to  him  would  be  no 
bar  to  an  action  brought  by  an  administrator  de 
bonis  non  of  R.,  it  was  held  that  the  action  was 
properly  brought,  and  that  the  bond  never  was  the 
property  of  R.,  but  was  only  the  representative  of 
what  mi«:ht  have  been  the  property  of  R.  that  had 
been  disposed  of  by  his  executor  and  had  been 
administered  so  that  nothing  would  survive  to 
an  administrator  de  bonis  non,  Seabrook  v.  Will- 
iams, 3  McCord,  L.  371. 

It  was  said  in  Miller  v.  Alexander,  1  Hill,  Eq.  25» 
that  it  was  not  intended  to  be  said  in  Seabrook  v. 
Williams,  3  McGord,  L.  371,  that  because  an  adminis- 
trator de  bonisnon  could  not  sue  on  a  note  given  to 
the  first  administrator,  therefore  he  would  not  be 
entitled  to  recover  in  equity  any  unadministered 
balance  which  might  be  in  the  hands  of  thefirat  ad- 
ministrator. 

And  a  recovery  was  denied  where  an  administra- 
tor de  bonis  no7i  cum  testamento  a^ifiexo  alleged  that 
his  predecessor  had  on  deposit  funds  in  a  bank  to 
his  credit  as  said  executor,  and  that  th6  bank  paid 
the  same  to  said  executor  on  his  check,  knowing 
that  the  executor  intended  to  misappropriate  and 
convert  the  funds  deposited  by  him  in  his  name  aa- 
executor  as  aforesaid  to  his  own  use,  and  not  to  the 
use  of  the  estate  of  the  testator,  and  that  he  did  mis* 
appropriate  such  funds.  Knol)eloch  v.  Germania 
Sav.  Bank,  43  S.  C.  283. 

So,  where  an  administrator  sold  property  and 
took  a  note  of  two  heiro  for  the  purchase,  and  made 
a  settlement  and  died,  and  one  of  said  heirs  ob- 
tained possession  of  the  note  and  was  appointed 
administrator  de  bonis  non,  it  was  held  that  in 
equity  she  was  entitled  to  retain  possession  of 
that  note,  and  to  set  off  against  it  whatever  would 
be  the  amount  coming  to  her  on  distribution. 
Miller  v.  Alexander,  1  Hill,  Eq.  25. 

And  where  N.,  as  executor,recovered  a  Judgment* 
and  the  executor  was  removed,  and  an  administra- 
tor de  bonis  non  was  appointed  and  attempted  to 
enforce  the  Judgment,  he  was  bound  by  an  a^rree- 
ment  made  by  his  predecessor  setting  off  a  claim 
of  the  defendant  against  the  estate.  Nettles  v.  Elk- 
ins,  2  McCord,  Eq.  182. 

But  in  Johnston  v.  Lewis,  Rice,  Eq.  40,  83  Anu 
Dec.  74,  it  was  held  that  an  administrator  de  bonis 
non  could  compel  an  accounting  where  the  defend- 
ant was  a  surviving  partner  and  had  bought  prop- 
erty from  his  predecessor  and  had  not  paid  for  the 
same,  and  the  defendant  would  be  liable  also  for 
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which  the  fact  of  his  indebtedness  may  appear 
or  be  proved:  and  if  it  appears,  or  is  proved 
otherwise,  then  his  liability  is  established  as 
conclusively  as  if  he  had  charged  himself  with 


the  debt  in  his  inventory,  and  his  sureties  be- 
come responsible  if  he  fails  to  account  for  it." 
In  this  state  it  was  early  decided  in  the  case 
of  Potter  V,  Titcamb,  10  Me.  58,  that  an  ad- 


loss  of  assets  or  negrlifireDoe  in  coUectiDgr  debts  as 
surviviniT  partner.  It  was  further  held  that  the 
administrator  de  honU  rum  would  be  bound  by  the 
sale  made  by  his  predecessor. 

A^VQidingdaXesor  transfers  made  by  his  predecessor. 

Where  a  negro  either  beion«red  to  C.  In  his  own 
right  or  as  administrator,  and  he  sold  her  by  bill  of 
sale,  an  administrator  de  bonis  non  could  not  main, 
tain  an  action  of  trover  for  the  negro  or  her  in- 
crease.   Collins  V.  Bankhead,  1  Strobh.  L.  25. 

In  Spoon  V.  Smith,  36  S.  C.  588,  where  a  creditor 
brought  suit  to  set  aside  a  Judgment  which  an  in- 
testate had  confessed  in  favor  of  a  party  who  be- 
came his  administrator,  and  which  Judgment  was 
claimed  to  be  fraudulent,  it  was  said  that  an  admin- 
istrator de  boni«  non  could  not  maintain  such  ac- 
tion as  he  was  not  a  creditor. 

Claims  OQainst  predeces»yr  for  accountinOt  bcUanee, 
I     conversion,  or  devastavit. 

In  Trimmier  v.  Trail,  2  Bail.  L.  480,  it  was  held 
that  If  an  administrator  was  appointed  administra- 
tor de  bonis  non  the  law  would  transfer  the  funds 
in  his  hands  to  himself  as  his  successor,  and  the 
sureties  on  his  first  bond  would  be  discharged,  but 
If  another  person  was  appointed  as  administrator 
de  bonis  non  the  first  administrator  should  pay  over 
the  funds  in  his  hands  before  his  sureties  were  dis- 
charged, under  S.  C.  act  1789.  Pub.  Laws,  494,  pro- 
viding for  discharging  sureties  as  follows:  "If  the 
securities  for  administrators  conceive  themselves 
in  danger  of  being  injured  by  such  suretyship,  they 
may  petition  the  court  to  whom  they  stand  bound 
for  relief,  which  court  shall  summon  the  adminis- 
trator to  appear,  and  thereupon  make  such  order 
or  decree  as  shall  be  suflBdent  to  give  relief  to  the 
petitioner." 

And  where  two  administrators  converted  part  of 
their  testator's  goods  into  money,  and  died,  and  the 
legatees  of  the  testator  brought  an  action  against 
the  representatives  of  the  executors,  it  was  a  suffi- 
cient defense  that  they  had  turned  the  money  over 
into  the  hands  of  an  administrator  de  bonis  non  cum 
testamento  annexo.  Villard  v.  Robert,  1  Strobh.  Bq. 
303. 

In  Villard  v.  Robert,  1  Strobh.  Eq.  398,  it  is  said 
that  *'the  argument  for  the  doctrine  that  an  ad- 
ministrator de  bonis  non  cannot  recover  from  the 
representative  of  the  first  executor,  funds  in  his 
hands  arising  from  assets  of  the  testator,  goes  very 
far  back,  and  Is  made  to  rest  on  the  doctrine  which 
is  now  little  better  than  a  legal  fiction." 

In  Villard  V.  Robert,  1  Strobh.  Eq.  393,  the  case  of 
Smith  V.  Carrere.  1  Rich.  Bq.  123,  was  distinguished, 
and  the  dictum  in  that  case  questioned. 

In  Esterling  v.  Thompson,  1  Rice,  L.  340,  it  was 
said  that  upon  the  death  of  an  administrator  his 
administrator  was  not  accountable  to  the  creditors 
of  the  first  Intestate,  and  that  against  him  they  had 
no  right  of  action,  but  their  remedy  was  against 
the  administrator  de  bonis  non  of  the  first  Intestate 
whose  duty  it  was  to  have  an  account  from  the  ad- 
ministrator of  the  first  administrator. 

Where  the  surety  on  an  administratrix's  bond 
.  became  the  administrator  de  bonis  non  on  the  death 
of  the  administratrix,  and  on  proceedings  against 
the  administrator  de  bonis  non^  who  was  at>8ent 
from  the  state,  the  decree  of  the  probate  court 
charged  him  with  the  balance  on  account  of  his  ad- 
ministration and  with  a  devastavit  on  account  of 
bis  predecessor,  and  he  did  not  appeal,  it  was  held, 
in  an  action  by  a  distributee  for  his  share,  that  the 
decree  was  binding  on  the  administrator  de  bonis 
non  and  his  sureties.  Lowe  v.  CarUsle,  33  S.  C.  597. 
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I  But  where  an  administration  was  revoked  and  the 
administrator  accounted  showing  that  he  had  paid 
off  all  the  debts,  and  was  entitled  to  the  whole  es- 
tate through  his  wife  and  by  purchase  from  an- 
other distributee,  an  administrator  de  bonis  non 
could  not  compel  his  predecessor  to  account  al- 
though there  were  some  old  Judgments  against  the 
estate  that  were  barred  by  limitation,  and  the 
Judgment  creditors  were  not  parties  to  the  bill. 
Thompson  v.  Buckner,  2  Hill,  Bq.  499,  Riley,  Bq.dO. 

And  where  a  distributee  brought  suit  for  an  ac- 
counting against  the  representative  of  a  deceased 
administrator,  it  was  held  that  an  administrator  de 
bonis  non  was  not  a  necessary  party,  as  he  had  no 
right  to  call  the  administrator  of  a  deceased  admin- 
istrator to  account  for  any  part  of  the  estate  wasted 
or  converted  by  the  deceased  administrator.  Smith 
V.  Carrere,  1  Rich.  Eq.  123. 

In  Smith  v.  Carrere.  1  Rich  Bq.  123,  it  was  said 
that  '^before  the  statute  of  distributions,  the  exec- 
utor was  entitled  to  the  whole  personal  estate,  sub- 
ject to  the  payment  of  debts  and  legacies.  When, 
therefore,  he  sold  or  converted  any  part  of  it,  this 
was  understood  to  be  a  seizing  or  taking  possession 
in  his  individual  right,  as  an  executor  or  adminis- 
trator may  now  assent  to  his  own  legacy.  The 
goods  were  said  to  be  administered,  and  no  longer 
in  his  possession  as  executor  or  administrator.  If 
he  failed  to  retain  enough  of  the  estate  to  meet 
the  claims  of  creditors  and  legatees,  he  was  liable 
for  a  devastavit,  as  of  his  own  personal  debt;  and  it 
is  certain  that  the  rule  of  law  has  not  changed  since 
the  statute." 

In  ViUard  v.  Robert,  1  Strobh.  Eq.  893,  Smith  v. 
Carrere,  1  Rich.  Eq.  123,  was  distinguished,  as  the 
point  in  issue  in  that  case  was  that  where  distribu- 
tees brought  suit  against  the  administrator  of  an 
administrator  they  should  not  be  delayed  for  want 
of  an  administrator  de  bonis  non. 

Tennessee. 

An  administrator  de  bonis  non  may  maintain  an 
action  on  ohoses  in  action  obtained  by  his  predeces- 
sor. It  was  held  that  he  could  not  maintain  an  ac- 
tion to  set  aside  a  void  sale  of  property  made  by 
his  predecessor  (overruling  a  prior  case  contraK 
There  was  some  conflict  as  to  bis  power  to  call  his 
predecessor  to  account  and  recover  on  his  bond 
for  the  balance,  a  distinction  being  made  between 
a  suit  at  law  and  a  suit  in  equity,  but  under  the 
Code  an  order  can  be  had  requiring  an  account  and 
for  the  delivery  of  the  t>alance  to  the  successor. 

Gaims  against  predecessor  for  accounting,  bcUance* 
conversion,  or  devastavit. 
In  Thompson  v.  Childress,  1  Tenn.  Ch.  369,  it  was 
said  that  **the  nearest  analogy  in  the  law  to  the  case 
before  us  is  that  of  an  administrator  de  bofiis  non, 
and  his  right  to  sue  his  predecessor.  Upon  this 
subject,  the  decisions  of  our  supreme  court  are  not 
quite  as  clear  and  consistent  as  an  inferior  tribunal 
would  like  to  find  them.  In  Shackelford  v.  Run- 
yan,  7  Humph.  141,  it  was  held  that  an  administra- 
tor de  bonis  non  might  call  his  predecessor  in  the 
administration  to  account  in  a  court  of  chancery, 
while  in  Stott  v.  Alexander,  2  Sneed,  650,  654,  there 
is  a  dictum  to  the  contrary.  On  the  other  hand,  in 
Thomas  v.  Stanley,  4  Sneed,  411,  it  was  held  that 
an  administrator  de  bonis  non  oould  not  maintain 
covenant  on  the  administration  bond  of  his  prede- 
cessor, which  decision  is  referred  to  and  recognized 
in  Reeves  v.  Steele,  2  Head,  647.  The  latest  ded- 
Bions,  and  the  weight  of  authority  are  against  the 
power  to  sue,  at  any  rate  upon  the  bond  of  the  pre- 
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ministrator  must  inventory  and  account  for 
any  debt  due  from  himself  to  the  Intestate, 
€ven  though  he  should  deny  that  there  was 
such  indebtedness.     And  in  Potter  v.  Titeomb, 


7  Me.  802,  it  was  held  that,  in  order  to  com- 
pel an  administrator  on  his  official  bond  to  pay 
the  amount  of  a  debt  due  from  him  to  the  in- 
testate, it  is  necessary  that  he  should  first  be 


deoessor;  and  it  Is  a  suit  upon  the  bond  that  is  now 
l)efore  us." 

80,  the  admiDistrator  de  honis  non  could  not  main- 
tain an  action  of  trover  against  the  representative 
of  tbe  former  administrator  for  money  of  the 
plaintiff's  intestate  collected  by  the  former  admin- 
istrator, where  the  same  could  not  be  specifically 
distinguished  and  identified.  Stott  v.  Alexander,  2 
Sneed,  doO. 

And  an  administrator  de  honis  non  could  not 
maintain  an  action  on  the  bond  of  bis  predecessor 
for  money  received  by  him  which  he  had  failed  to 
pay  over  to  the  heirs  and  distributees,  as  the  duty 
of  administrators  de  7>om28  non  only  applies  to  such 
property  and  effects  not  administered  as  remained 
in  specie.    Thomas  v.  Stanley,  4  Sneed,  411. 

But  in  Shackelford  v.  Runyan,  7  Humph.  141,  it 
was  held  that  an  administrator  de  bonis  non  could 
call  to  account  the  personal  representative  of  the 
first  administrator.  The  court  said:  "However  it 
may  be  in  Bn^land,  or  elsewhere,  an  administrator 
de  bonis  non  in  our  state  is  clothed  with  full  powers, 
and  subject  to  all  the  duties,  of  the  first  personal 
representati  ve,and  is  embraced  and  described  in  our 
statutes  by  the  ffeneral  description  of  administra- 
tors, whether  by  such  statutes  powers  are  iriven,  or 
duties  imposed." 

And  where  an  administrator  de  bonis  non  and 
the  heirs  and  distributees  brought  a  bill  a«rainstthe 
executors  and  sureties  of  the  administrator  seek- 
ing: to  collect  the  balance  found  due  on  the  last  set- 
tlement, and  to  correct  all  errors  therein,  it  was 
held  that  such  an  action  could  be  maintained. 
Whltaker  v.  Whitakor,  12  Lea,  393. 

In  Whitaker  v.  Whltaker,  12  Lea,  893,  the  cases  of 
Thomas  v.  Stanley,  4  Sneed,  411;  Stott  v.  Alexander, 
2  Sneed,  648.  and  Cheek  v.  Wheatley,  3  Sneed,  484, 
were  distinffulshed,  as  these  cases  were  all  actions  at 
law,  and  "they  necessarily,  in  their  investitrations, 
would  have  ordered  a  review  of  the  accounts  of 
the  former  administrator  for  which  the  machinery 
of  the  lower  court  is  insuflBcient." 

In  Coleman  v.  liaynor,  3  Coldw.  2!),  it  was  said 
that  under  Tenn.  Code,  §  2238,  providing  that  where 
an  executor  or  administrator  resigns  the  court 
shall  order  him  to  pay  over  and  deliver  to  the  new 
administrator  the  balance  of  money,  property,  and 
effects  in  his  hands,  "all  the  assets  of  the  estate 
which  came  to  the  hands  of  the  orifrinal  administra- 
tor and  remaining:  in  his  hands  at  the  time  of  bis 
resignation  are  without  delay  placed  in  the  hands 
of  the  new  administrator/* 

Ciioses  in  action. 

An  administrator  de  honis  non  cum  testamento  an- 
nexo  could  maintain  an  action  of  debt  upon  a  Judg- 
ment obtained  by  bis  predecessor.  It  was  held  that 
Tenn.  act  1851,  chap.  20,  giving  an  administrator  de 
bonis  non  the  right  to  a  writ  of  scire  facias  was 
only  cumulative,  and  did  not  take  away  the  right 
of  action  on  the  judgment.  Smith  v.  Pearoe,  2 
Swan,  127. 

80,  where  a  Judgment  was  obtained  by  an  ad- 
ministrator who  died,  the  administrator  de  bonis 
non  should  collect  it  as  assets  to  he  appropriated  to 
pay  debts.    Brasfleld  v.  Card  well,  7  Lea,  268. 

And  where  an  administrator  of  an  executor 
brought  suit  on  a  note  taken  by  the  executor  for 
]and  sold  by  him  belonging  to  his  testator,  it  was 
•said  that  the  modern  and  prevalent  opinion  is  that 
notes  of  this  kind  are  assets  of  the  original  decedent, 
-and  pass  to  and  are  suable  by  the  administrator  de 
bonis  no7i,    Abingdon  v.  Tyler,  6  Coldw.  502.  1 
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Avoiding  sales  or  transfers  made  by  his  predecessor. 

Where  the  administrator  sold  the  interest  of  the 
estate  in  a  slave,  which  sale  was  void  under  Tenn. 
act  1827,  chap.  61,  61  1,  2.  prohibiting  the  sale  of  a 
slave  by  an  administrator  unless  he  has  obtained 
an  order  of  the  court,  and  declaring  such  sale  null 
and  void,  the  administrator  de  btmis  non  could  not 
maintain  an  action  of  trover,— the  court  saying 
that  an  administrator  de  btmis  non  is  only  to  ad- 
minister such  assets  as  remain  in  specie  attbed«ath 
of  the  former  administrator,  and  he  is  not  responsi- 
ble for  maladministration  or  devastavit  of  his 
predecessor,  and  cannot  Impeach  the  validity  of  his 
acts,  and  would  be  bound  by  an  estoppel  which 
would  affect  his  predecessor.  It  was  said  that  In 
equity  if  the  former  administrator  had  by  collusion 
disposed  of  goods  of  the  estate  for  his  own  use,  his 
successor  might  apply  to  have  a  fraudulent  sale  set 
aside.    Cheek  v.  Wheatiey,  3  Sneed,  484. 

This  in  effect  overruled  Boll  v.  Speight,  11  Humph. 
451,  but  that  case  was  not  referred  to  in  the 
opinion. 

But  in  Bell  v.  Speight,  11  Humph.  451,  it  was  held 
that  under  Tenn.  act  1827,  chap.  61,  prohibiting  an 
administrator  or  executor  from  selling  the  slaves 
of  the  estate  he  represents  without  a  proper  order 
of  court  for  that  purpose,  a  sale  under  execution 
against  the  intestate,  after  his  death  where  the 
administrator  consented,  passed  no  title,  and  thead- 
ministrator  de  bonis  non  could  maintain  an  action 
of  trover  for  the  slaves  so  sold. 

Texafl« 

In  this  state  an  action  can  be  maintained  under 
Hart's  (Tex.)  Dig.  art.  1224,  by  an  administrator  de 
bonis  non  against  his  predecessor  on  his  bond  for  an 
accounting  or  conversion  or  waste.  Some  cases 
seem  'to  imply  the  contrary,  but  they  have  been 
distinguished  and  modified.  There  is  some  conflict 
as  to  the  right  of  an  administrator  de  Tyotiis  non  to 
maintain  an  action  to  set  aside  a  fraudulent  sale 
made  by  bis  predecessor  and  realize  the  assets,  but 
the  weight  of  authority  and  the  latest  cases  affirm 
the  doctrine. 

Claims  against  predecessor  for  accountinOt  balance^ 
conversion,  or  deiDasiavit. 

An  administrator  de  bonis  non  may  maintain  an 
action  against  his  predecessor  on  his  bond,  for  the 
value  of  the  unadministered  assets  shown  in 
the  inventory.  Johnson  v.  Morris,  45  Tex.  4fi3; 
Martel  v.  Martel,  17  Tex.  396;  Baldwin  v.  Dearborn, 
21  Tex.  446;  Boulware  v.  Hendricks,  23  Tex.  667; 
Grant  v.  McKinney,  36  Tex.  62. 

Under  Hart's  (Tex.)  Dig.  art.  1224,  providing  that 
an  administrator  debf>rii8  non  shall  have  power  to 
settle  with  the  former  executor  or  administrator, 
to  receive  and  receipt  for  all  such  portion  of  the 
estate  as  remains  in  his  hands,  and  shall  have  power 
to  bring  suit  on  the  bond  of  his  predecessor  in  bis 
own  name  as  administrator,  for  all  tbe  estate  that 
has  not  been  accounted  for  by  such  former  execu- 
tor or  administrator  an  administrator  de  bonis  non 
could  maintain  an  action  against  his  predecessor 
and  the  sureties  on  bis  bond  for  assets  wasted,  con- 
verted, and  disposed  of  to  his  own  use.  Martel  v 
Martel.  17  Tex.  381. 

In  Martel  v.  Martel,  17  Tex.  391,  the  case  of  Murphey 
V.  Menard,  11  Tex.  673,  was  distinguished,  saying: 
"The  only  point  settled  in  that  case  is  that  an  admin- 
istrator de  bonis  non  cannot  sustain  an  action  under 
the  I21st  section  of  the  act  of  March  20, 1848,  to  regu- 
late proceedings  in  the  county  court  pertaining  to 
estates  of  deceased  persons  (Hart's  (Tex.)   Diff. 
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charged  with  the  amount  in  an  administration  I  his  appointment,  is  not  revived  by  the  death  or 

account,  by  a  decree  of  the  judge  of  probate.       removal  of  the  administrator,  so  that  it  can  be 

An  indebtedness  from  an  administrator  to  ■  sued  by  an  administrator  de  bonis  non.    In 

1  he  estate,  having  been  converted  into  assets  by  I  Tar^Z^  v.  Jewett,  129  Mass.  457,  it  is  said: 


art.  1230),, nor  under  any  other  section  of  that  act, 
nor  on  general  principles,  in  the  district  court,  to 
revise  the  settlement  of  a  former  administrator; 
auch  proceeding  lies  at  the  suit  of  a  creditor,  lega- 
tee, or  distributee  only." 

So,  under  Hart's  Di-;r.  art.  1224,  an  administrator 
de  bonis  iion  could  maintain  an  action  upon  his  pre- 
decessor's bond  for  failing  to  deliver  over  the  prop- 
<nty  in  his  hands  on  demand  and  asking  for  a  set- 
tlement of  the  funds  of  the  estate  in  his  possession. 
Baldwin  v.  Dearborn,  21  Tez.  446. 

So,  under  Hart's  Dig.  art.  1224,  an  administrator 
de  bonis  non  could  maintain  an  action  against  his 
predecessor  and  his  sureties  for  the  recovery  of 
the  hire  of  negroes  unaccounted  for,  although  the 
freedom  of  such  negroes  had  been  established  since 
his  predecessor  ceased  to  be  administrator.  It  was 
said  that  the  negroes  were  not  entitled  to  the  profits 
of  their  services.  Boulware  v.  Hendricks,  23  Tez. 
«67. 

So,  where  a  surviving  partner  was  administrator, 
and  was  removed,  an  administrator  de  bojiis  non 
could  maintain  an  action  against  his  predecessor 
And  his  securities  on  his  official  bond  for  assets  of 
the  estate  consisting  of  the  intestate's  interest  of 
the  goods  of  the  firm,  where  the  assets  were  inven- 
toried but  unaccounted  for,  although  it  was  con- 
tended that  the  conversion,  if  any,  was  made  by  the 
surviving  partner,  and  not  as  administrator.  Grant 
•  V.  McKinney.  36  Tex.  62. 

Where  an  administrator  brought  suit  on  a  bond 
•given  for  community  property  by  the  widow  who 
had  been  removed,  it  was  said  this  bond  takes  the 
place  of  the  wasted  property,  and  a  cause  of  action 
upon  it  exists  in  favor  of  the  party  entitled  to  the  ad- 
ministration of  such  property.  The  court  said  that 
It  is  upon  this  theory  that  the  statute  regulating  pro- 
ceedings in  the  matter  of  decedent's  estate  author- 
izes an  administrator  de  bftnis  non  to  sue  a  former 
executor  or  administrator  on  his  bond  for  a  devas- 
tavit (Tex.  Rev.  Stat.  art.  1960),  and  it  was  not 
Jiecessary  that  a  devastavit  be  first  established  in 
the  county  court.    Drown  v.  Seaman,  65  Tex.  628. 

An  administrator  dc  bmito  non  cum  tf4itamento 
nnnexo  could  maintain  an  action  against  the  ex- 
ecutrix of  his  predecessor  for  property  of  the 
estate,  for  which  his  predecessor  had  not  ac- 
counted, although  such  predecessor  did  not  give 
any  bond.  It  was  held  that  Tex.  Rev.  Stat.  chap.  13, 
title  37,  shows  '*that  it  was  the  purpose  of  the  legis- 
lature to  make  a  subsequent  administration  but 
the  continuation  of  the  former,  and  to  enable  the 
jidminlstrator  d(f  bonis  nnn  to  recover  of  his  prede- 
cessor, not  only  such  property  and  funds  as  re- 
mained in  his  hands,  but  to  recover  any  loss  that 
may  have  accrued  through  his  maladministration 
•of  the  trust.  That  the  remedy  can  be  more  con- 
veniently and  certainly  exercised  through  the  suc- 
•ceeding  administrator  than  when  left  to  the  heirs  or 
creditors,  is  quite  apparent.^'  Dwyer  v.  Kaltoyer, 
«  Tex.  554. 

In  Mott  V.  Ruenbuhl,  1  Tex.  App.  Civ.  Cas.  (Will- 
son)  6  600,  it  was  said  that  if  the  estate  of  an  ad- 
ministrator (who  had  died)  was  liable  at  all  for 
money  in  the  hands  of  such  administrator  at  the 
time  he  made  his  final  settlement  as  administrator 
it  was  first  to  the  administrator  de  Inmis  non^  as  it 
-was  the  duty  of  an  administrator  de  bonis  non  to 
•collect  and  receive  from  his  prc'decessor  all  the 
property  of  every  description  in  his  hands  at  the 
date  of  his  removal. 

But  under  Hart's  (Tex.)  Dig.  art.  10S8,  giving  a 
term  of  twelve  months  for  closing  the  succession, 
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and  Louisiana  Civ.  Code,  arts.  1179, 1198,  providing 
for  an  extension  of  time  from  year  to  year  not  ex- 
ceeding five  years,  and  the  Louisiana  law  of  succes- 
sion  in  force  until  the  act  of  Congress  of  the  repub- 
lic went  into  effect,  March  16, 1840,  and  under  Tex. 
act.  1840,  Hart's  Dig.  1026,  providing  that  should  said 
executor  or  administrator  fail  to  render  his  account 
to  the  probate  court  at  or  before  the  end  of  the  first 
term  of  the  probate  court  after  the  expiration  of 
twelve  months  from  the  grant  of  letters,  or  should 
he  fall  to  pay  the  creditors  according  to  the  order 
of  the  probate  court,  then  execution  may  issue  from 
the  probate  court  in  the  name  of  the  creditors 
where  the  last  settlement  was  made  in  1843  and  the 
administrator  was  removed  in  1848,  an  administra- 
tor de  bojiia  non  appointed  in  1851  could  not  main- 
tain an  action  on  his  predecessor's  bond,  as  the 
estate  was  dosed  and  there  was  no  one  to  whom  the 
administrator  could  account  but  the  heirs  or  lega- 
tees.   Murphy  v.  Menard,  14  Tex.  62. 

In  Murphey  v.  Menard,  11  Tex. 6r3,  it  was  held  that 
under  Hart's  (Tex.)  Dig.  art.  1230,  act  March  20. 
1818,  9  121,  providing  that  anyone  interested  in  the 
estate  of  a  deceased  person  may  at  any  time  within 
two  years  after  the  settlement  by  the  chief  Justice 
of  any  account  of  the  executor  or  administrator  of 
such  estate  have  the  same,  revised  and  corrected, 
an  administrator  de  btmis  non  could  not  maintain 
an  action  for  that  cause  and  for  wasting  the  estate, 
where  his  predecessor  was  removed,  as  it  was  not 
intended  to  provide  a  remedy  for  the  administrator 
de  bonis  7)on,  and  he  could  not  maintain  an  action 
against  the  former  administrator  for  maladminis- 
tration. It  was  said  that  art.  1224  made  provision  for 
suits  by  administrator  de  bonis  f  ion  against  his  pred- 
ecessor, and  the  cases  there  provided  for  were  the 
only  ones  in  which  such  action  could  be  maintained. 
In  Murphey  v.  Menard,  14  Tex.  62,  it  waa  said  by 
Wheeler,  J.,  that  the  case  of  Murphey  v.  Menard.  11 
Tex.  673,  does  not  warrant  the  proposition  that  the 
only  action  which  an  administrator  de  bonis  non 
can  have  against  the  former  administrator  is  on  his 
bond,  but  it  holds  upon  that  point  that  adminis- 
trator dc  bimiK  non  can  sue  the  former  administra- 
tor only  in  the  cases  provided  for  in  art.  1224  of  the 
Digest.  It  was  not  proposed  to  give  a  construction 
to  that  article,  nor  did  the  case  call  for  it. 

In  Johnson  v.  Hogan,  37  Tex.  77,  following  Mur- 
phey V.  Menard,  11  Tex.  673,  an  administrator  de 
ijoniH  non  brought  an  action  to  recover  the  price 
of  a  horse  and  pony  and  the  hire  of  certain  slaves 
which  it  was  alleged  bad  come  to  the  hands  of  the 
first  administrator,  and  it  was  held  that  this  neces- 
sarily involved  a  revision  of  his  account,  and  that 
this  revisory  power  could  not  be  invoked  by  an 
administrator  de  bonis  non. 

In  Johnson  v.  Morris,  45  Tex.  463,  it  was  said: 
•*If  a  contrary  doctrine  has  ever  been  announced, 
it  has  been  through  inadvertently  giving  a  con- 
struction to  what  is  said  in  the  cases  of  Murphey  v. 
Menard,  11  Tex.  673,  and  Johnson  v.  Hogan,  37  Tez. 
77,  without  a  due  observance  of  the  facts  in  these 
cases  and  the  questions  they  involved. .  In  neither 
of  these  cases  was  the  court  called  upon  to  decide 
whether  a  suit  might  be  maintained  by  the  admin- 
istrator de  bonis  non  against  his  predecessor  and 
his  surety  on  bis  bond  for  property  of  the  estate 
which  came  into  his  possession  and  upon  which  he 
had  not  administered.  But  they  in  effect  involved 
the  right  of  the  administrator  de  bonis  7ion^  by 
suit  on  his  predecessor's  bond  in  the  district  court 
to  correct  and  revise  the  action  of  the  probate 
court  on  his  accounts." 
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**We  are  not  aware  of  any  case  where  it  has 
been  held  that  a  debt  due  from  an  executor, 
having  once  become  assets,  can  be  revived,  and 
an  action  maintained  upon  it  by  an  adminis- 


trator with  the  will  annexed:  nor  of  any  case 
where  a  debt  due  to  the  executor  has  been  held 
not  to  be  extinguished  if  sufBcient  assets  come 
to  his  hands." 


Avoiding  mles  or  transfers  made  by  his  prtdtcet^or,  I 

An  administrator  de  bonis  non  oould  maintain  an 
action  to  recover  the  proceeds  of  a  note  belongingr 
to  the  estate,  which  liad  been  fraudulently  disposed 
of  by  the  first  administrator.  Williams  v.  Verne,  68 
Tex.  414;  DeWitt  v.. Miller.  9  Tex.  239;  Todd  v.  Willis, 
66  Tex.  704;  Cochran  v.  Thompson.  18  Tex.  662;  Gld- 
dlngrs  V.  Steele,  28  Tex.  643;  Burdett  v.Sllsbee,  15  Tex. 
605,  same  case,  Pearson  v.  Burditt,  26  Tex.  157,  80 
Am.  Dec.  649;  Evans  v.  Oakley,  2  Tex.  184. 

So  be  could  maintain  an  action  to  set  aside  an 
exeeution  sale  fraudulently  suffered  by  his  prede- 
cessor in  collusion  with  the  creditor,  as  Tex.  Rev. 
Stat.  1959-1961;  same  as  act  March  20,  1848,  provid- 
Iner  that  an  administrator  de  bonin  non  succeeds  to 
all  the  rigrhts,  powers,  and  duties  of  the  former  ex- 
ecutor or  administrator,  except  such  rights  and 
powers  conferred  on  the  former  executor  by  will, 
as  are  different  from  those  conferred  by  this  stat- 
ute, and  providing  that  such  administrator  may 
make  himself  a  party  to  all  suits  prosecuted  by  the 
former  executor  or  administrator  of  the  estate,  and 
may  be  made  a  party  to  all  suits  prosecuted  against 
the  former  executor  or  administrator  of  the  estate. 
Todd  v.  Willis,  66  Tex.  704. 

And  an  administrator  de  bonis  non  of  a  vendee 
could  maintain  an  action  against  the  administra- 
trix of  a  vendor  to  set  aside  a  decree  obtained  by 
the  administratrix  which  vested  the  title  in  such 
administratrix,  if  it  had  been  obtained  by  fraud  and 
collusion,  and  by  the  co-operation  of  plaintiff's 
predecessor.    DeWitt  v.  Miller,  9  Tex.  239. 

So,  an  administrator  de  bonis  non  could  maintain 
an  action  to  set  aside  a  sale  made  by  his  predeces- 
sor, where  such  sale  was  fraudulent  and  procuied 
by  the  administrator  in  collusion  with  the  pur- 
chaser, as  the  assets  were  unadministered,  because 
the  acts  of  the  predecessor  were  not  done  in  due 
course  of  administration.  Cochran  v.  Thompson, 
18  Tex.  652. 

In  Giddings  v,  Steele,  28  Tex.  748,  91  Am.  Dec. 336, 
where  an  action  was  brought  by  an  heir  to  recover 
land  and  to  set  aside  an  administrator's  deed  made 
in  pursuance  of  an  order  of  the  probate  court,  on 
the  ground  of  a  fraudulent  confederation  between 
the  administrator  of  the  estate  and  the  vendee,  the 
court  said:  "If  the  sale  of  the  certificate  were  fraud- 
ulently made,  and  for  that  the  sale  would  be  can- 
celed, the  law  regards  it  as  unadministered  assets 
of  the  estate,  and  it  would  properly  pass  back  into 
the  hand  of  the  administrator  of  the  estate,  to  be  dis- 
posed of  In  due  course  of  administration.  ...  If 
necessary,  the  administrator  who  makes  the  fraud- 
ulent sale  can  be  removed  for  that  cause,  and  an 
administrator  de  bonis  iion  appointed  in  his  stead." 
Burdett  v.  Silsbee,  15  Tex.  605,  same  case, 
Pearson  v.  Burditt,  26  Tex.  157,  HO  Am.  Dec. 
649,  was  an  action  brought  by  an  administrator 
de  bonis  non  to  recover  land  sold  under  an  or- 
der of  the  probate  court,  by  a  former  admin- 
^  istrator,  and  the  invalidity  of  the  administra- 
tion, as  well  as  a  fraudulent  collusion  between  the 
administrator  and  the  vendee,  were  set  up  as  a 
ground  for  holding  the  sale  invalid.  It  was  held 
that  in  that  collateral  action  the  validity  of  the  ad- 
ministration oould  not  be  questioned,  but  that  the 
plaintiff  would  be  entitled  to  recover  the  land  if 
the  fraud  alleged  was  proved,  unless  defeated  by 
limitation  based  on  adverse  possession  of  the  land. 
In  Evans  v.  Oakley,  2  Tex.  184,  where  an  adminis- 
trator bad  pledged  to  the  defendant,  to  secure  a 
loan  of  money  to  himself,  some  of  the  property  of 
the  estate,  on  suit  brought  by  the  heirs  to  recover 
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the  property,  it  was  held  that  they  could  not  main-' 
tain  it;  and,  the  administrator  having  died,  that  the 
administrator  de  bonis  non  would  have  the  right  to 
maintain  the  action. 

But  in  McDonald  v.  Alf  ord,  82  Tex.  85,  It  was  held 
that  under  Paschal's  (Tex.)  Dig.  art.  1876,  providinir 
that  when  an  administrator  of  an  estate  not  admin- 
istered is  appointed  he  shall  succeed  to  the  rights, 
of  his  predecessor,  except  to  such  rights  conferred 
by  the  will  of  the  testator  as  are  different  from 
those  conferred  by  this  act  on  executors  generally, 
and  such  administrators  shall  have  power  to  make 
themselves  parties  to  all  suits;  they  shall  have 
power  to  settle  with  their  predecessor  and  to  re- 
ceive all  such  portion  of  the  estate  as  remains  in 
their  hands;  they  shall  have  power  to  bring  suit 
on  the  bond  of  the  former  executor  in  their  owtl 
name  as  administrator  for  all  the  estate  that  hasi 
not  been  accounted  for;  and  they  shall  proceed  to 
administer  such  estate  as  if  their  administration 
was  a  continuation  of  that  of  the  former  executor 
or  administrator,— the  administrator  de  bonis  non 
had  no  power  or  authority  to  impeach  or  set  aside 
a  sale  procured  by  his  predecessor  under  an  order 
of  court,  although  he  alleged  that  it  was  fraudu- 
lent. The  only  way  he  could  maintain  a  suit  against 
his  predecessor  was  a  suit  on  his  bond  to  recover 
property  that  had  not  been  accounted  for. 

In  McDonald  v.  A  If  ord,  32  Tex.  35,  it  was  said  that 
in  Murphey  v.  Menard,  11  Tex.  673,  an  admlnlstra-  , 
tor  de  bonis  non  brought  a  suit  against  a  former 
administrator  to  set  aside  a  final  settlement  of  his 
accounts  as  such  administrator,  and  the  court  said: 
''The  administrator  de  bonis  non  could  have  no  in- 
terest in  the  settlement  of  the  account  of  a  former 
administrator.  This  duty  only  extends  to  effects 
left  unadministered,  and  his  interest  is  in  them 
alone.  He  is  a  mere  trustee,  is  chargeable  only  in 
so  far  as  he  receives  assets,  and  has  no  such  interest 
in  the  estate  as  will  enable  him  to  maintain  an  ac- 
tion against  a  former  administrator  for  maladmin- 
istration, or  as  will  authorize  him  to  prosecute  an 
appeal  or  other  proceeding  to  have  the  acts  of  the 
former  administrator  revised  and  corrected." 

So,  in  Brown  v.  Franklin,  44  Tex.  569,  it  was  held 
that  an  administrator  de  bonis  7ion  could  not  main- 
tain an  action  against  his  predecessor  to  annul  a 
sale  of  real  estate  made  by  him  under  an  order  of 
court  charged  to  have  been  fraudulent,  citing 
Murphey  v.  Menard,  11  Tex.  673;  Johnson  v.  Hogan*. 
37  Tex.  80. 

The  case  of  Todd  v.  Willis,  66  Tex.  704,  reviews  all 
the  Texas  cases  upon  this  question,  approving  the 
cases  of  DeWitt  v.  Miller,  9  Tex.  248:  Cochran  v. 
Thompson,  18  Tex.  652;  Burdett  v.  Silsbee,  16  Tex. 
605,  same  case,  Pearson  v.  Burditt,  26  Tex.  157, 80  Am. 
Dec.  649;  and  the  dictum  in  Giddings  v.  Steele,  28  Tex. 
748,  91  Am.  Dec.  336;  and  a  similar  doctrine  held  in 
Evans  v.Oakley,  2  Tex.184.  It  distinguishes  Murphey 
V.  Menard,  as  that  action  was  under  a  statute  to  set 
aside  the  settlement  of  the  predecessor,  which  stat- 
ute applied  only  to  persons  interested.  The  oourt 
criticised  McDonald  v.  Alford,  32  Tex.  36.  saying: 
*'The  court  seems  not  to  have  considered  the  aver- 
ments of  fraud"  or  else  ''regarded  them  as  showing 
mere  irregularities."  The  court  in  Todd  v.  Willis 
says  the  case  of  Johnson  v.  Hogan,  37  Tex.  78,  *'i8 
difficult  to  understand  from  the  statement  of  It 
given  in  the  opinion,"  and  says,  in  regard  to  Brown 
V.  Franklin,  44  Tex.  564,  "This  relief  was  asked  on 
the  ground  of  combination,  collusion,  and  fraud 
between  the  former  administrator  and  purchaser  in 
the  approval  and  allowance  of  the  claim  and  In 
making  the  sale,  as  well  as  in  its  confirmation.  Trom. 
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In  Monroe  v.  Holma,  9  Allen,  244,  it  was 
held  that,  where  an  executor  had  died,  lea  vine 
the  estate  unsettled,  his  administrator  could 
not  maintain  an  action  at  law  against  the  ad- 


ministrator de  bonis  non  to  recover  a  balance 
due  to  the  executor,  but  must  present  an  ac- 
count to  the  probate  court  for  settlement.  And 
in  Prentice  v.  De?u>n,  10  Allen,  358,  it  was  held 


the  report  of  the  case,  this  is  all  we  can  ascertain  in 
relation  to  the  matters  ahove  stated.  ...  It 
seems  to  us  that  the  two  oases  cited  to  sustain  the 
opinion  do  not  support  it.  .  .  .  That  the  rule 
announced  in  the  other  cases  to  which  we  have  re- 
ferred is  the  better  and  sounder  rule  by  which  to 
test  the  power  of  an  administrator  de  bonis  non." 

Termont. 

Choaes  in  action. 

Under  Vt.  Comp.  Stat.  338,  6 16,  providing  that  an 
administrator  appointed  in  the  place  of  any  fbrmer 
executor  or  administrator  for  the  purpose  of  ad- 
ministerinK  the  estate  not  already  administered 
may  sue  out  a  scire  facias,  and  have  execution  on 
any  Judfrment  recovered  in  the  name  of  such 
former  executor  or  administrator,  a  Judgment  re- 
covered by  a  former  executor  who  had  been  re- 
moved was  assets,  and  his  successor  could  prose- 
cute the  same  in  his  own  name  by  scire  facias. 
Hunt  V.  Payne,  29  Vt.  176. 

But  where  a  wife  was  made  executrix  and  also 
trustee,  an  administrator  de  Ixmia  non  was  not  en- 
titled to  notes  left  by  the  testator,  that  came  into 
the  hands  of  the  administrators  of  the  executrix, 
until  after  they  settled  the  trust  account,  and  a 
lien  claimed  by  such  administrators  was  settled. 
Merriam  v.  Hemmenway,  28  Vt.  666. 

In  Davis  v.  Flint,  67  Vt.  485,  where  an  adminis- 
trator de  Z>onto  ivm  presented  a  claim  against  the 
estate  of  his  predecessor  for  a  note  shown  in  the 
inventory  but  not  accounted  for  in  the  settlement, 
it  was  held  that  the  action  was  improperly  brought, 
as  the  probate  court  should  determine  the  account- 
ability of  the  executrix  before  any  action.  The 
court  said:  ''Nor  do  we  pass  upon  the  question 
whether  the  proceeding  could  be  sustained  by  an 
administrator  de  bonis  non  if  otherwise  properly 
brought.'* 

The  common-law  doctrine  applies  in  this  state, 
and  an  administrator  de  bonis  non  cannot  call  the 
representatives  of  his  predecessor  to  an  account 
for  assets  converted  or  wasted.  He  may,  however, 
maintain  an  action  on  choses  in  action  like  a  judg- 
ment obtained  by  his  predecessor  on  the  doctrine 
that  in  equity  such  asset  is  considered  as  unadmin- 
iatered.  The  leading  case  on  the  question  of  con- 
verted assets  is  Coleman  v.  M'Murdo,  which  has 
been  frequently  followed  in  the  United  States, 
where  a  statute  has  not  changed  the  rule. 

Claims  against  predecessor  for  accountinot  balance, 
conversion,  or  devastavit. 

An  administrator  de  bonis  non  could  not  call  the 
representative  of  his  predecessor  to  account  for 
assets  wasted  or  converted  by  such  predecessor,  as 
Va.  acts  1661-1662,  cbap.  45,  providing  that  if  an  ad- 
ministrator die  before  he  hath  given  an  account  of 
the  estate,  the  court  should  have  power  to  grant 
administration  of  the  estate  not  so  accounted  for 
to  some  other  person  who  may  call  the  heirs,  ex- 
ecutors, or  administrators  of  the  former  adminis- 
trator to  an  jiccount,  was  repealed  by  act  1711, 
chap.  S,  6  3.  providing  for  administration  de  bonis 
non  as  at  common  law.  Coleman  v.  M'Murdo,  6 
Band.  (Va.)  51. 

So,  the  administrator  de  bonis  non  could  not 
maintain  an  action  against  the  representatives  of 
his  predecessor  to  recover  assets  converted  by  the 
first  administrator.  Cheatham  v.  Burf  oot,  0  Leigh, 
580. 

And  in  Burnley  v.  Duke,  2  Rob.  (Va.)  102,  it  was 
said  that  an  administrator  de  bonis  non  could  not 
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compel  the  representative  of  a  former  adminiatn^ 
tor  to  account  for  converted  assets. 

In  Cocke  v.  Harrison,  3  Rand.  ( Va.)  494,  the  court 
declined  to  intimate  an  opinion  on  the  question 
whether  an  administrator  de  bonis  non  could  call 
the  representative  of  the  previous  executor  or  ad. 
ministrator  to  an  account  and  recover  from  him 
any  balance  due  from  his  testator  or  intestate  to 
the  estate. 

But  under  Va.  Code  1873,  chap.  118, 1 34,  provid- 
ing in  a  contest  of  a  will  that  a  curator  shall  be  ap- 
pointed, and  that  upon  the  qualification  of  an  ex- 
ecutor or  administrator,  the  curator  shall  account 
with  him  for  and  pay  and  deliver  to  him  such  es- 
tate as  he  has  in  his  hands  or  may  be  liable  for, 
an  administrator  de  bonis  non  cum  testamento 
annexo  may  maintain  an  action  against  the  curator 
and  his  sureties  for  a  debt  collected  by  the  curator 
and  unaccounted  for.  Helsley  v.  Craig,  38  Gratt. 
Htf. 

In  Helsley  v.  Craig,  33  Gratt.  716,  the  case  of 
Coleman  v.  M'Murdo  was  distinguished,  as  the 
principles  of  law  in  that  case  did  not  apply  to  a 
curator. 

Clwses  in  action. 

Where  a  testator  sold  land  retaining  a  lien  for 
the  purchase  money,  and  died,  and  after  a  decree 
was  made  directing  that  the  money  be  paid  to  the 
executor  he  also  died,  a  further  decree  directing 
that  it  should  be  paid  to  the  administrator  of  the 
executor  was  erroneous  because  the  administrator 
de  bonis  non  cum  testamento  annexo  was  not  made 
a  party  to  the  same.    Hinton  v.  Bland,  81  Va.  588. 

In  Hinton  v.  Bland,  81  Va.  688,  the  case  of  Cole- 
man V.  M'Murdo,  5  Rand.  (Va.)  51,  was  distin- 
guished, as  there  the  question  was  as  to  the  right 
of  an  administrator  de  Ijonis  non  to  sue  the  repre- 
sentatives of  his  predecessor  for  assets  wasted  or 
converted. 

In  Clarke  v.  Wells,  6  Gratt.  475,  it  was  said  that  a 
sale  by  an  executor  or  administrator  of  his  de- 
cedent's goods  and  effects  must  be  treated  at  law 
as  a  conversion,  yet  this  rule  is  subject  to  excep- 
tions in  a  court  of  equity:  and  It  was  held  that 
sale  bonds  not  needed  to  reimburse  the  first  ad- 
ministrator passed  to  the  administrator  de  bonis 
non  of  the  first  decedent. 

In  Tyler  v.  Nelson,  14  Gratt.  214,  the  same  was 
said  to  be  the  rule. 

In  Coleman  v.  M'Murdo,  5  Rand.  (Va.)  51,  it  was 
said  that  **it  was  determined  in  Dykes  v.  Wood- 
house,  3  Rand.  (Va.)  287,  that  an  administrator  de 
bonis  non  was  entitled  to  a  scire  facias  to  revive  a 
judgment  in  favor  of  a  deceased  executor  or  admin- 
istrator, for  a  debt  due  to  the  testator  or  intestate, 
because  such  judgment  did  not,  as  was  admitted  in 
the  English  courts,  convert  the  property  of  the 
debt,  or  amount  to  an  administration." 

In  Waddy  v.  Hawkins,  4  Leigh,  458,  it  was  held 
that  an  administrator  de  bonis  non  cum  testamento 
anntxo  could  recover  profits  made  by  a  surety  of 
an  executrix  where  such  sureties  on  a  motion  for 
a  counter  security  against  an  executrix  obtained 
an  order  for  the  delivery  to  their  possession  of 
slaves  that  belonged  to  an  estate.  The  court  said: 
^'Supposing  he  was  to  be  regarded  as  the  agent 
of  Mrs.  Hawkins,  the  executrix;  then,  as  the 
moneys  he  had  received  had  never  been  ac- 
counted for  and  paid  to  her,  she  neither  had  In 
fact,  nor  could  have,  administered  them,  or  con- 
verted them  to  her  own  use;  so  that  the  balance 
due  from  Waddy  was  assets  of  Hawkins's  estate  re- 
maining unadmlnistered  and  unconverted,  which; 
according  to  the  principles  of  Coleman  v.  M'Murdo 
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that  upon  the  same  principle  such  an  action 
couM  not  be  maintained  after  the  resignation 
of  the  executor. 
Whether  the  debt  is  due  to  or  from  the  exec- 


utor or  administrator,  and  the  principle  is  the 
same  in  the  case  of  either  executor  or  adminis- 
trator, the  debt  as  such  becomes  extinguished 
by  the  appointment  of  the  debtor  or  creditor, 


belooired  to  the  admiDistrator  de  bonte  non  of 
Hawkins." 

Where  an  a^ent  of  an  administrator  took  forty 
slaves  to  New  Orleans,  and  received  $5,243  as  part 
fwymont,  and  there  made  a  new  contract  for  one 
hundred  slaves^and  retained  the  cash  as  commission, 
which  was  ratified  by  the  administrator,  and  the 
administrator  was  removed  and  the  balance  of  the 
slaves  seized  by  the  court  of  chancery  in  Virginia, 
an  administrator  de  bonU  non  could  not  maintain 
in  Virginia  an  action  against  the  nonresidents  for 
the  money  due  on  sale  of  the  forty  slaves,  as  that 
court  had  not  jurisdiction  of  the  parties.  It  was 
further  held  that  jurisdiction  could  not  be  ob- 
tained through  sramishmentonthe  agent  by  claim- 
ing that  he  was  indebted  to  the  nonresidents  on  ac- 
count of  the  sale  being  incomplete.  Hefferman  v. 
Grymes,  2  Leigh,  512. 

In  Hefferman  v.  Grymes,  2  Leigh,  512,  it  was  said 
that  If  the  nonresidents  were  before  the  court,  the 
administrator  de  1)oiiU  non  might  well  recover 
against  them  in  the  present  action  by  the  very 
principles  established  in  Colenuin  v.  M'Murdo,  5 
Band.  (Va.)  51,  as  this  case  falls  within  that  class 
distinctly  treated  of  there,  where  the  executor  had 
changed  the  property,  as  by  investing  the  money  in 
the  funds,  transferring  it  from  one  particular  stock 
to  another,  or  the  like,  but  this  being  done  for  the 
benefit  of  the  estate,  and  without  Intention  of 
making  the  money  bis  own.  *'In  such  cases, 
though  the  act  may  amount  to  a  conversion  at  law, 
equity,  looking  at  the  quo  animo^  will  follow  the 
property,  and  consider  it  still  unadmlnistered.^' 

Waahlngton* 

Where  a  husband  acted  as  executor  of  his  de- 
ceased wife's  will,  and  his  executors  administered 
upon  all  the  property  Includinsr  the  separate  com- 
munity estate  of  the  wife,  and  an  administrator 
de  bonis  non  of  the  wife  claimed  the  right  to  ad- 
minister the  community  estate,  it  was  held  that 
his  laches  in  failing  for  a  year  and  a  half  to  assert 
any  right  barred  his  claim.    Re  Hill,  6  Wash.  285. 

WestTirffinia. 

Where  an  executor  sold  land  and  took  bonds 
from  the  purchaser,  and  the  executor  was  re- 
moved, an  administrator  de  honU  non  cum  testa- 
me^ito  annero  was  not  entitled  to  the  proceeds  of 
the  sale,  as  the  bonds  or  money  became  adminis- 
tered assets.    Wooddell  v.  Bruffy,  25  W.  Va.  465. 

Wiflconsia* 

In  this  state  it  seems  that  under  the  statute  an 
administrator  de  bonis  non  may  maintain  an  action 
on  his  predecessor's  bond  in  order  to  obtain  an  ac- 
counting or  balance.  It  appears  in  a  diction  that 
he  cannot  maintain  an  action  to  set  aside  a  fraudu- 
lent transfer  made  by  his  predecessor. 

Claims  against  administrator  for  accmniting,  baU 
ancty  conversion^  or  devastavit. 

An  administrator  de  Iwnis  iion  cum  tcstamentoayi' 
nexo  could  maintain  an  action  in  the  name  of  his 
county  judge  on  his  predecessor's  bond  for  failing 
to  make  a  true  and  perfect  inventory,  and  failure 
to  administer  the  sale  according  to  law  and  the 
will,  and  for  failing  to  account,  under  Wis.  Rev. 
Stat.  chap.  104,  6(  6,  7,  providing  for  actions  upon 
such  bonds,  and  6  12  authorizing  claims  for 
damages  on  account  of  the  breach  of  the  condi- 
tions of  any  bond  to  be  prosecuted  by  an  executor, 
administrator,  or  guardian  In  behalf  of  those  he 
may  represent.  Golder  v.  Littlejobn,  23  Wis.  251. 
40  L.  R.  ▲. 


Avoiding  sales  or  transfers  made  by  his  predecessor. 

In  Stronach  v.  Stronach,  20  Wis.  129,  where  the 
heirs  brought  suit  to  set  aside  a  pledge  fraudulently 
made  by  the  administrator,  it  was  said  "the  admin- 
istrator cannot  avoid  his  own  sale  or  pledge, 
though  he  was  guilty  of  a  breach  of  trust  in  making 
it.  If  he  dies  or  is  removed,  and  an  administrator 
de  bonis  non  iB  appointed,  the  latter  caqnot  avoid 
the  wrongful  sale  or  pledge  by  the  first  adminis- 
trator. .  .  .  This  is  the  rule  except  where  there 
are  statutory  provisions  in  force  authorizing  the 
administrator  de  bonis  non  to  do  what  otherwise  the 
creditors,  legatees,  or  distributees  alone  could  do. 
We  have  examined  our  r statutes  on  this  subject, 
and  find  no  provision  authorizing  an  administrator 
de  bonis  non  to  do  anything  except  to  administer 
on  the  estate  or  assets  remaining  undisposed  of  by 
the  first  administrator." 

In  Golder  v.  Littlejobn,  23  Wig.  251,  the  case  of 
Stronach  v.  Stronach,  20  Wis.  129,  was  distinguished, 
as  the  question  there  was  whether  an  administrator 
de  bonis  non  could  avoid  a  wrongful  sale  or  pledge 
of  the  property  by  the  first  administrator,  and  the 
court  held  as  there  was  no  statute  authorizing  the 
administrator  de  bonis  non  to  do  so,  that  the  action 
for  such  devastavit  was  properly  brought  in  the 
name  of  the  heirs  of  the  Intestate. 

Federal  courts. 

It  seems  that  in  these  courts  the  common-law 
doctrine  applies,  and  the  administrator  de  bonis  non 
cannot  maintain  an  action  for  accounting  or  con- 
version. The  leading  case  is  Beall  v.  New  Mexico, 
16  Wall.  585,  21  L.  ed.  292,  which  has  been  frequently 
followed  and  cited.  He  may  maintain  an  action  on 
choses  in  action  where  they  can  be  treated  as  not 
administered.  Some  of  the  Federal  cases  constru- 
ing statutes  will  be  found  under  the  several  states. 

Claims  against  predecessor  for  accotintinut  balance, 
conversion,  or  devastavit, 

Cnder  act  of  Congress  Feb.  20, 1846,  Rev.  Stat, 
fi  976,  providing  that  on  the  removal  of  an  adminis- 
trator and  the  appointment  of  a  successor  the  court 
shall  further  have  power  to  order  and  require  any 
assets  which  remain  unadmlnlstered  to  be  delivered 
to  the  newly  appointed  administrator  de  bonis 
non,  the  successor  could  not  maintain  an  action 
upon  his  predecessor's  bond  for  failure  to  pay  the 
proceeds  of  a  claim  due  the  Intestate  and  collected 
by  the  former  administrator.  United  States  t. 
Walker,  109  U.  S.  258,  27  L.  ed.  927. 

In  a  subsequent  action  brought  by  the  adminis- 
trator debf>nb)ion  against  the  agent  of  his  pre- 
decessor who  had  collected  the  claim,  it  was  held 
that  such  collection  was  an  administered  estate  and 
could  not  be  recovered  of  the  agent  by  the  admin- 
istrator de  bonis  no7i.  Wilson  v.  Arrick,  112  U.  S.  83, 
28L.ed.617. 

An  administrator  de  bonis  jion  could  not  maintain 
an  action  on  his  predecessor's  bond  for  delinquency 
in  falling  to  prosecute  a  claim,  as  for  such  delin- 
quency the  former  administrator  was  responsible 
to  the  creditors,  legatees,  and  distributees  directly, 
and  not  to  the  administrator  de  bonis  non.  Efeall  v. 
New  Mexico,  16  Wall.  535, 21  L.  ed.  292,  Rev'g  I  N. 
M.  507. 

Choses  in  action. 

In  Lidderdale  v.  Robinson,  2  Brock.  159.  it  was 
said  where  a  surviving  administrator  ought  to  have 
brought  agents  of  the  administrator  to  a  settle- 
ment of  their  accounts,  that  this  duty  on  the  death 
of  the  surviving  administrator  devolved  on  the  ad- 
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and  is  not  revived  by  his  death  or  removal 
from  that  position. 

No  action  at  law,  uoder  the  circumstances  of 
this  case,  could  be  maintained  by  the  adminis- 
trator de  bonis  non  against  the  personal  repre- 


sentative of  his  predecessor,  for  the  reasons  al- 
ready considered,  and  we  think  that  the  com- 
plainant can  have  no  better  nor  greater  rights, 
in  this  respect,  in  a  proceeding  in  equit;^. 
The  defendant  was  appointai  executnz  Sep- 


mioiBtrator  de  lumis  non  who  was  also  executor  of 
tbe  survivloiT  administrator,  and  the  whole  balance 
due  from  these  agents  should  be  charg-eable  to  him 
unless  he  could  free  himself  from  the  charRe  of 
frross  negligence  for  having  failed  to  call  them  to  a 
settlement. 

Where  administration  was  granted  in  Philadel- 
phia, and  a  lot  in  Georgetown,  District  of  Columbiai 
on  which  the  intestate  held  a  mortgage,  was  sold, 
and  the  purchase  money  was  paid  to  a  third  party, 
and  tbe  administrator  died,  and  another  adminis- 
trator was  subsequently  appointed  in  New  York,  it 
was  held  that  he  could  recover  the  funds  as  an  ad- 
ministrator de  bonis  non.  Blydenburgh  v.  Lowry, 
4  Cranch.  C.  C.  368. 

But  an  administrator  de  bonis  non  could  not  main- 
tain an  action  of  indchitattis  assumpsit  in  his  own 
name  for  matters  chargeable  in  account  and  for 
goods  of  his  Intestate  sold  by  his  predecessor  to  tbe 
defendant.  Calder  v.  Pyfer,  2  Cranch,  C.  C.  430. 
See  also  Wilson  v.  Arrick,  113  U.  S.  83,  28  L.  ed.  617. 

Enrjlish  cased. 

Under  the  English  cases  an  action  may  be  main- 
tained for  goods  remaining  in  specie,  or  money 
whf>re  it  can  be  identified,  or  choses  in  action  that 
can  be  construed  to  be  not  administered;  but  can- 
not be  maintained  for  choses  in  action  that  are  ad- 
ministered, or  choses  in  action  that  have  been  con- 
verted. 

Property  remaining  in  spveie  or  unadministcred. 

Where  an  administrator  died  leaving  a  consider- 
able sum  of  the  intestate's  etfects  In  his  banker's 
hands,  and  the  representatives  of  the  administrator 
refused  to  deliver  the  same  to  the  administrator  de 
bonis  non,  an  action  was  allowed  for  the  same  in 
the  archbishop's  name.  Goods  of  Hall,  1*  Hagg. 
Eccl.Kep.  139. 

In  Beall  v.  New  Mexico,  16  Wall.  535,  21  L.  ed.  292, 
the  case  of  Goods  of  Hail,  1  Hagg.  Eci;l.  Rep.  139, was 
distinguished,  the  court  saying  that  the  Judgment 
rendered  was  undoubtedly  founded  on  the  theory 
that  the  money  in  bank  was  a  part  of  the  original 
intestate's  estate  in  specie,  and  as  such  that  the 
administrator  dc  btmis  non  was  entitled  to  it. 

In  Duke  Rutland  v.  Duchess  Rutland,  2  P.  Wms> 
200,  it  was  said  that  **when  an  executor  dies  intes- 
tate, whatever  Is  his  will  go  to  his  administrator; 
whereas  all  tbe  personal  estate  of  his  testator  will 
belong  to  his  administrator  de  bonis  non,  etc*.,  and 
not  to  the  administrator  of  the  executor." 

In  Atty.  Gen.  v.  Hooker,  2*?.  Wms.  340,  it  was  said 
that  if  an  executor  dies  intestate  all  bis  personal 
estate,  the  property  whereof  is  not  altered,  shall  go 
to  the  administrator  dc  Ifonis  non,  and  not  to  the 
next  of  kin  of  the  executor,  because  from  the  time 
the  executor  dies  intestate  the  first  testator  dies  in- 
testate also,  and  it  was  the  testator's  own  fault  that 
he  did  not,  as  he  might  alter  the  property. 

In  Lloyd  v.  Stoddart,  1  Ambl.  152,  it  was  said  that 
the  executor  does  not  always  take  the  whole  per- 
sonal estate,  even  at  law,  for  if  an  executor  dies 
before  he  has  administered,  the  elTects  unadminis- 
tered  shall  not  go  to  the  representative  of  the  ex- 
ecutor, but  to  the  administrator  de  btmis  non  of  the 
testator  in  trust  for  his  next  of  kin. 

Tbe  administrator  de  bonin  non  is  entitled  to  all 
tbe  goods  and  personal  estate  which  remain  in 
specie  and  were  not  administered  by  the  first  ex- 
ecutor or  administrator,  as  well  as  to  all  debts  due 
and  owing  to  tbe  testator  or  intestate.  Tingrey  v. 
Browo,  1  Bos.  &  P.  310. 
40*  L.  R  A. 


In  4  Bacon,  Abr.  title  £j-«ctitor8,  it  is  said  that 
an  administrator  de  bonis  non  Is  entitled  to  all  the 
goods  and  personal  estate,  such  as  terms  for  years* 
household  goods,  etc.,  "which  remain  in  specie, 
and  are  not  administered  by  the  first  executor  or 
administrator,  as  also  to  all  debts  due  and  owing 
to  the  testator  or  intestate." 

Where  three  executors  were  appointed  in  India, 
and  one  renounced,  and  one  accounted  with  the  oth- 
er and  returned  to  England,  and  the  one  in  India  re- 
mitted the  assets  to  the  one  in  England  and  then 
died,  a  residuary  legatee  could  not  maintain  an  ac- 
tion against  the  one  in  England;  but  the  case  was  or- 
dered to  stand  over  in  order  that  the  necessary  pro- 
bate or  administration  could  be  taken  out  in  Eng- 
land.   Bond  v.  Graham,  1  Hare,  482,  6  Jur.  620. 

In  an  action  against  an  administrator  de  bonis 
mm  for  the  balance  due  on  a  mortgage  and  bond, 
the  administrator  de  bonis  non  pleaded  that  be 
had  no  assets  to  be  administered,  and  it  was  held 
that  he  was  chargeable  where  it  was  shown  that 
there  was  personal  property  owned  by  the  deceased 
at  the  time  of  his  death  and  real  estate  which  the 
administrator  de  bonis  non  might  have  made  avail- 
able as  assets  under  N.  S.  Rev.  SUt.  chap.  100,  9  20, 
providing  that  in  case  the  personal  estate  shall 
be  insuflScient,  the  Judge  may  at  his  discretion  grant 
a  license  for  the  sale  of  the  whole  or  such  part  of 
the  real  estate  of  tbe  deceased  as  he  shall  deem 
necessary.    Northrup  v.  Cunningham,  42  N.  S.  188. 

Chosfs  in  action. 

Where  an  administratrix  of  an  executor  brought 
suit  for  debt  for  double  the  yearly  value  of  land 
held  over,  contrary  to  4  Geo.  II.,  chap.  28,  after  no- 
tice to  quit  under  a  demise  from  the  testator,  it 
was  held:  **Is  not  everything  unadministered  which 
has  not  l)een  reduced  into  the  actual  possession  of 
the  executor,  and  converted  by  him?  Most  cer^ 
tainly  in  any  case  in  which  the  plaintiff  means  to 
make  title,  she  must  take  out  administration  de 
bonis  non.  It  is  not  incumbent  on  those  who  resist 
to  show  that  there  are  debts  of  the  testator  un- 
satisfied, but  the  plaintiff  must  show  that  there  are 
no  debts,  and  that  the  executor  possessed  himself 
absolutely  iu  his  own  right."  Tingrey  v.  Brown,  1 
Bos.  &  P.  310. 

Where  the  testatrix  directed  that  a  leasehold 
should  be  sold  and  the, money  divided  among  five 
persons,  and  the  administrator, -claiming  that  he 
had  become  entitled  to  the  leasehold  through  an 
arrangement  with  the  legiftees,  assigned  it  over  for 
a  valuable  consideration,  on  his  death  it  was  held 
to  be  assets  unadministered,  and  that  the  adminis- 
trator dc  bonis  non  was  entitled  to  it.  It  was  said 
that  if  it  had  been  sold  to  a  party  who  was  ignorant 
of  the  real  nature  of  the  transaction  the  sale  could 
not  be  set  aside,  but  it  was  clear  that  the  assign- 
ment was  not  done  in  the  character  of  administra- 
tor or  in  the  course  of  administration  of  the  assets, 
but  was  still  assets  unadministered.  Cubbidge  v. 
Boatwrlght,  1  Russ.  Cb.  549. 

In  Wankford  v.  Wankford,  1  Salk.  306,  it  was  said 
that  "if  the  executrix  of  the  obligee  takes  the  ob- 
ligor to  husband,  that  is  no  extinguishment  of  the  ^ 
debt  .  .  .  [for]  he  may  pay  money  to  her  as  execu- 
trix, because  if  she  lays  the  money  so  paid  to  her 
by  itself,  the  administrator  de  btmis  non  of  her  tes- 
tator (if  she  dies  intestate)  shall  have  that  money  as 
well  as  any  other  goods  that  were  her  testator's; 
for  if  the  goods  of  the  testator  remain  in  specie, 
they  shall  go  to  his  administrator  de  bonis  non,  be 
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tember  6,  1892.  This  bill  in  equity  Tras  com- 1  opinion  that  justice  and  equity  require  it,  and 
menoed  October  5,  1895.  By  Kiev.  Stat.  chap.  |  that  such  creditor  is  not  chargeable  with  cul- 
87.  §  19,  when  a  claim  has  not  been  presented  •  pable  neglect  in  not  prosecuting  his  claim,  may 
within  the  time  limited  by  statute  against  the  {  give  judgment  for  the  amount  of  the  claim 
estate  of  a  deceased  person,  this  court,  if  of  >  against  the  estate.    The  only  object  of  this 


cause  in  that  case  it  Is  notorious  which  were  the 
«ood8  of  the  testator,  and  they  are  distlnflrulshable; 
and  there  is  the  same  reason  where  money  is  kept 
by  itself,  and  the  husband  permits  it  so  to  be;  but 
if  the  husband  seizes  it,  it  will  be  his,  and  wili  be  a 
devastavit." 

And  where  a  bill  was  given  to  S.  C.  as  the  admin- 
istratrix of  J.  C.  for  money  due  to  her  intestate, 
the  administrator  de  bonis  non  could  maintain  an 
action  upon  such  bill,  on  the  ground  that  the 
money  not  having  been  received  the  bill  remained 
a  part  of  J.  C's  estate,  and  the  right  to  it  devolved 
upon  the  persons  who  afterwards  became  his  rep- 
resentatives. It  was  said  that  the  decisions  in  the 
old  cases  proceeding  upon  the  principle  that  con- 
tracts made  with  an  administrator  were  personal 
to  him  and  that  he  should  sue  upon  them  in  bis 
own  right  and  not  in  his  representative  capacity, 
had  sinoe  been  altered.  Catherwood  v.  Chabaud,  1 
Bam.  &  C.  150,  2  Dowl.  &  R.  271. 

In  Catherwood  v.  Chabaud.  1  Barn.  &  C.  150,  2 
Dowl.  &  R.  271,  the  case  of  Barker  v.  Talcot,  1  Vern. 
473,  was  distinguished,  as  there  the  debtor  gave  a 
bill  to  the  administrator  of  his  creditor  and  paid 
the  executor  of  the  administrator,  which  was  held 
to  be  a  discharge  of  the  debt. 

Where  an  action  was  brought  by  an  administra- 
tor de  7)onis  non  upon  promises,  and  one  set  of 
counts  were  on  notes  given  by  the  defendant  to 
the  intestate  in  which  the  promises  were  stated  to 
have  been  made  to  the  intestate,  and  another  set 
in  which  the  promisee  were  alleged  to  have  been 
made  to  the  first  administrator,  the  first  counts 
were  barred  by  limitation,  but  a  verdict  was  given 
the  plaintiff  on  the  remaining  counts,  the  court 
saying:  **The  defendant's  objection  rests  on  this 
broad  foundation,  that  there  is  no  privity  between 
the  former  administrator  and  the  plaintiff,  the  ad- 
ministrator de  bonis  non;  but  that  proposition  cer- 
tainly is  not  true  in  its  extent.  Suppose  the  former 
administrator  had  entered  into  an  agreement  for 
the  sale  of  the  lease  of  a  chattel  interest  belonging 
to  the  intestate,  and  had  died  before  the  agreement 
was  completed,  the  administrator  de  honm  non 
stands  in  such  privity  of  estate  that  he  would  be 
compelled  to  carry  that  agreement  into  execution.' 
Hirst  v.  Smith,  7  T.  R.  183. 

Where  the  administratrix  carried  on  the  business 
of  the  testator  for  two  or  three  months  repairing 
carriages,  and  died,  an  administrator  de  ItonlH  non 
could  maintain  an  action  for  price  of  work  done  by 
the  administratrix,  as  .the  presumption  was  that 
the  work  was  carried  on  for  the  benefit  of  the  es- 
tate. The  court  said:  ''It  has  been  long  ago  laid 
down,  that  though  the  executor  of  an  executor  rep- 
resents the  original  testator,  yet  that  rule  does  not 
apply  to  the  administrator  of  an  administrator,  and 
that  consequently  when  the  estate  of  a  deceased 
person  has  been  left  unadministered  at  the  death  of 
an  administrator,  it  is  necessary,  in  order  to  com- 
plete the  administration,  to  take  out  administra- 
tion de  bonis  non.  Now  if  the  promise  was  made 
to  the  original  administratrix  as  administratrix, 
the  proceeds  of  the  action  would  be  assets,  and  the 
present  plaintiffs  were  the  proper  persons  to  sue. 
•  Moseley  v.  Rendell,  L.  R.  6  Q.  B.  a37,  40  L.  J.  Q.  B. 
N.  S.  Ill,  28  L.  T.  N.  8.  774, 19  Week.  Rep.  619. 

Where  an  executor  Q.,  made  an  infant  H.,  his 
executor,  and  died,  and  during  minority  adminis- 
tration was  granted  to  the  plaintiff,  who,  as  ad- 
ministrator of  O.,  brought  an  action  of  debt  on  a 
bond  made  to  the  first  testator,  it  was  held  that  the 
action  should  have  been  brought  as  administrator 
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of  the  first  testator,  under  10  Edw.  IV.  1,  28  Hen. 
VIII.  7.    Limver  and  Evorie's  Case,  i  Leon.  58. 

But  where  an  administrator  took  a  note  to  him- 
self for  rent  due  the  testator  on  the  death  of  the 
administrator,  the  rent  note  belonged  to  his  ad- 
ministrator and  not  to  the  administrator  de  bonis 
non  of  the  first.    Barker  v.  Talcot,  1  Vern.  473. 

In  Anonymous,  Skinner,  143,  it  was  held  that 
where  **one  acknowledges  a  recognizance,  the  con- 
usee  makes  his  executor  and  dies;  the  executor, 
before  an  extent,  assigns  the  recognizance  to  J.  S. 
who  pays  the  money  to  the  executor;  the  executor 
dies,  and  administration  de  Ixynis  non  is  committed 
to  the  next  of  kin  to  the  first  testator,  who  sues  for 
this  recognizance:  but  Lord  Keeper  said:  It  is  like 
the  cases  where  the  testator  is  indebted  to  A.  and  B 
was  indebted  by  bond  to  the  testator;  and  then  the 
executor  assigns  B's  bond  in  satisfaction  of  the 
debt  owing  to  A,  that  here  the  administrator  de 
bonis  noti  shall  never  recover  upon  this  bond,  no 
more  shall  he  in  the  principal  case  upon  recogni- 
zance." 

And  where  an  action'.was  brought  by  an  executor 
upon  a  bond  to  perform  an  award  that  the  plaintiff 
should  deliver  certain  goods  of  which  the  testator 
died  possessed,  and  that  the  defendant  should  pay 
unto  the  plaintiff  a  certain  sum,  and  the  defense 
was  that  such  sum  was  attached  under  the  custom 
Qf  foreign  attachment  in  London,  providing  that 
if  a  suit  were  commenced  against  the  executor  of 
any  person,  any  debt  which  was  due  to  the  testator 
temjxtrie  mortis  fucB  might  be  attached,  and  pleaded 
that  this  was  attached.  It  was  held  ''that  this  was 
not  attachable  as  the  testator's  debt,  for  then  the 
administrator  de  btmis  wm  might  sue  for  it.  And 
they  held  it  to  be  like  the  cases  where  the  executor 
takes  bond  for  a  debt  due  to  his  testator,  or  where 
he  sells  the  goods,  the  money  for  which  they  are 
sold  cannot  be  attached;  and  here  the  award  is 
made  of  this  sum,  in  consideration  of  conveying  to 
the  defendant  the  goods  of  the  testator,  and  releas- 
ing of  his  debts,  which  seems  to  be  all  one  with  the 
other  cases.    Horsam  v.  Turget,  Vent.  111. 

And  where  an  executor  possessed  of  a  term  let 
part  of  it,  reserving  a  rent,  and  died,  and  the  ques- 
tion was  whether  the  executor  should  have  the 
rent  or  the  administrator  de  biniis  fion,  it  was  held 
that  the  executor  should  have  the  rent;  but  when 
recovered.  Hale  said  it  should  be  assets  in  his 
hands.    Norton  v.  Harvey,  Vent.  259. 

And  where  an  administrator  possessed  of  a  term 
made  a  lease  for  years  of  part  of  it  reserving  a 
rent,  and  made  his  executor,  and  died,  his  executor 
could  maintain  an  action  of  debt  for  this  rent,  al- 
though it  was  contended  that  reversionary  part  of 
the  term  did  not  come  to  the  executor  of  the  ad- 
ministrator, but  did  belong  to  the  administra- 
tor de  Ixmis  non  of  the  first  testator.  Drue  v. 
Bay  lye.  Freem.  C.  L.  393,  and  402;  2  Lev.  100;  Vent. 
275;  3  Keble,  298. 

In  Butler  v.  Bernard,  Freem.  Ch.  189,  It  was  held: 
*'An  administrator  mortgageth  the  intestate's 
term,  and  makes  A  his  executor,  and  dies.  B  takes 
out  letters  of  administration  de  bonis  non  to  the 
first  intestate,  and  claims  the  residuary  Interest  and 
trust  of  the  term,  and  prays  that  he  may  have  the 
benefit  of  redemption;  but  the  court  decreed 
the  benefit  of  redemption  to  A,  the  executor  of 
the  first  administrator,  who  had  aliened  the  whole 
estate  in  law  of  the  term,  and  was  not  possessed  in 
autre  droit,  of  any  part  of  the  interest  thereof,  but 
in  his  own  right;  and  so  it  shall  go  to  his  executor, 
and  not  to  B,  the  administrator  de  l)onis  non.** 
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-statute  is  to  relieve  a  creditor,  under  certain  I  bar  of  the  statute,  when  there  was  oooe  at  law 
circumstaDces,  from  the  limitatioD  of  the  stat-   before. 

ute  in  regard  to  the  prosecution  of  claims  •  Nor  can  the  bill  be  sustained  upon  the 
against  the  estates  of  deceased  persons.  It  does  ground,  as  contended,  that  this  monej  was  re- 
oot  create  a  cause  of  action  in  equity,  after  the  1  ceived  by  the  defendant's  testator  charged  with 


III.  Summary. 
a.  Goods  remaining  in  specie. 

An  administrator  de  bonis  non,  as  the  name  im- 
plies, is  entitled  to  all  g-oods  remaining  in  specie 
and  unadministered,  and  he  can  recover  them 
wherever  he  can  find  them.  The  following  cases 
hold  that  he  is  entitled  to  all  goods  remaining  in 
specie  or  unadministered:  Kelly  v.  Kelly,  9  Ala> 
908,  U  Am.  Dec.  4(»;  Finn  v.  Hempstead,  24  Aric- 
111;  Turner  v.  Tapecott,  80  Ark.  312;  (Connecticut 
Trust  &  S.  D.  Co.  v.  Security  Co.  67  Conn.  438; 
Rowan  v.  Kirkpatrick,  14  111.  1;  Hatch  v.  Caine,  86 
Me.  S82;  Alexander  v.  Stewart,  8  Oill  &  J.  SS»; 
^mlth  V.  Doe,  Dennis.  33  Md.  442;  Neal  v.  Charlton, 
52  Md.  495;  Haslett  v.  Glenn.  7  Harr.  &  J.  17;  Scott 
V.  Fox,  14  Md.  388;  Marvel  v.  Babbitt,  143  Mass.  236; 
Thayer  v.  Kinsey,  162  Mass.  232;  Booker  v.  Arm- 
■strong,  98  Mo.  49;  McMahon  v.  Allen.  4  E.  D.  Smith, 
■519;  Goods  of  Hall.  1  Hagg.  Eccl.  Rep.  139;  Duke 
Rutland  v.  Duchess  Rutland.  2  P.  Wms.  209:  Atty. 
<5en.  V.  Hooker,  2  P.  Wms.  340;  Tingrey  v.  Brown, 
1  Bos.  &  P.  310. 

And  where  it  was  money.  Getty  v.  Long,  82  Md* 
643;  Hackney  v.  Steadman.  46  N.  C.  (1  Jones.  L.)  207. 

And  the  same  was  said  to  be  the  rule  in  the  fol- 
lowing cases:  State,  Burton,  v.  Tunnell,  5  Harr. 
(Del.)  182;  Newhall  v.  Turney,  14  111.  338:  Floyd  v. 
Breckenridge,  4  Bibb,  14;  Graves  v.  Downey,  3  T. 
B.  Mon.  355;  Bradshaw  v.  Com.  8  J.  J.  Marsh.  632; 
Oldham  v.  Collins,  4  J.  J.  Marsh.  49;  Slaughter  v. 
Froman,  5  T.  B.  Mon.  19, 17  Am.  Dec.  33;  Carrol  v. 
Connet,  2  J.  J.  Marsh.  195;  Hendricks  v.  Snodgrass, 
Walk.  (Miss.)  86;  Gamble  v.  Hamilton,  7  Mo.  469; 
Yale  v.  Baker,  2  Hun,  468;  Taylor  v.  Brooks,  20  N. 
C  (4  Dev.  &  B.  L.)  139;  Ferebee  v.  Baxter,  34  N.  C. 
<12  Ired.  L.)  64;  Lloyd  v.  Stoddard,  1  Ambl.  152. 

Some  cases  put  the  rule  in  this  form,  that  he  is 
only  entitled  to  what  remains  in  specie.  Noliy  v. 
Wllklna,  11  Ala.  872;  Benton  County  Ct.  Judge  v. 
Price,  6  Ala.  36;  Chamberlain  v.  Bates.  2  Port.  (Ala.) 
^50,27  Am.  Dec.  667;  Willis  v.  Willis.  9  Ala.  TZl;  Whit- 
worth  V.  Oliver,  39  Ala.  286;  Price  v.  Simmons,  13 
Ala.  749;  King  v.  Smith,  15  Ala.  264;  Eubank  v. 
Clark,  78  Ala.  73;  Abney  v.  Pickett.  21  Ala.  739; 
Deans  v.  Wllcoxon,  25  Fla.  980;  Gregory  v.  Uarri- 
eon,  4  Fla.  56;  Paschal  v.  Davis,  3  Ga.  256:  Bates  v. 
Woolfolk,  5  Ga.  329;  Kearney  v.  Sascer,  37  Md.  264; 
Oardner  v.  Simmes,  1  Gill,  425;  Hagthorp  v.  Hook, 
1  GUI  &  J.  270;  Gray  v.  Harris,  43  Miss.  421;  Re 
Place,  7  N.  Y.  Legal  Obs.  217. 

And  the  same  was  said  to  be  the  rule  in  the  fol- 
lowing cases:  Graves  v.  Flowers,  51  Ala.  402;  Hatch- 
«tt  V.  Billingslea,  65  Ala.  16:  Martin  v.  Bilerbe,  70 
Ahi.  326;  Waring  v.  Lewis,  53  Ala.  615;  Ruff  y. 
Smith,  31  Miss.  59;  Stubblefleld  v.  Mc  Raven.  5 
Smedesft  M.  130;  Buckland  v.  Gallup.  105  N.  Y.  453; 
Tracy  v.  Card,  2  Ohio  St.  431. 

b.  Ch(aes  in  action. 

It  is  generally  held  that  an  administrator  d«  5r>n(« 
non  can  maintain  an  action  on  choses  in  action  due 
the  estate,  though  some  oases  hold  that  he  cannot 
maintain  an  action  on  notes  given  to  his  predeces- 
sor, or  maintain  an  action  in  assumpsit  for  goods 
sold  by  his  predecessor,  nor  recover  a  deposit  made 
by  his  predecessor,  and  that  he  is  not  entitled  to 
«ale  bonds  taken  by  his  predecessor.  This  hdlding 
is  on  the  ground  that  the  predecessor  has  adminis- 
tered the  goods. 

But  the  weight  of  authority  is  that  if  the  admin- 
istrator de  bonis  non  comes  into  possession  of  the 
ohoses  in  action  due  the  estate  for  property  sold  by 
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his  predecessor  which  has  not  been  accounted  for 
an  action  may  be  maintained.  Caller  v.  Boykin, 
Minor  (Ala.)  206;  King  v.  Green,  2  Stew.  (Ala.)  133, 
19  Am.  Dec.  146;  Harbin  v.  Levi,  6  Ala.  399;  Barron 
V.  Vandvert,  13  Ala.  232;  Barwick  v.  White,  2  Del. 
Ch.  284;  McFarlin  v.  Ringer,  51  Ga.  363;  Bamett  v. 
Vanmeter,  7  Ind.  App.  45;  Wahl  v.  Schierling,  11 
Ind.  App.  696:  Griffith  v.  Flschli,  4  Blackf.427;  Skil- 
len  V.  Jones,  44  Ind.  i:%:  Burrus  v.  Roulhac,2  Bush, 
39;  Williams  v.  Collins.  1  B.  Mon.  58;  Maraman  v. 
Trunnell,  3  Met.  (Ky.)  146,  77  Am.  Dec.  167;  Wood- 
bridge  V.  Tilton,  84  Me.  92;  Salisbury  v.  Black,  6 
Harr.  &  J.  294, 14  Am.  Dec.  279;  Stevens  v.  Goodell.S 
Met.  34;  Minot  v.  Norcross.  143  Mass.  326;  Marvel  v. 
Babbitt.  143  Mass.  226;  Morse  v.  Clayton,  13  Smedes 
&  M.  373;  Scott  v.  Searles,  7  Smedes  &  M.  498.  45 
Am.  Dec.  317;  Mcllvoy  v.  Alsop.  45  Miss.  365;  Kel- 
sey  V.  Smith,  1  How.  (Miss.)  68:  Forniquet  v.  For- 
sUll.  34  Miss.  87;  Re  Seitz,  16  Misc.  522;  Gatfleld  v. 
Hanson,  57  How.  Pr.  331;  Luers  v.  Brunges,  56  How. 
Pr.  282;  Ellison  v.  Andrews,  34  N.  C.  (12  Ired.  L.)  188; 
Balllnger  v.  Cureton.104  N.  C.  474;  Cutler  v.  Quince, 
3  N.  C.  (2  Hay  w.)  60;  Miller  v.  Donaldson.  17  Ohio, 
264:  Mathews  v.  Meek.  23  Ohio  St.  272;  Tracy  v.  Card. 
2  Ohio  St.  431;  Meiser  v.  Eckhart,  19  Pa.  201;  Lea  v. 
Hopkins.  7  Pa. 385:  Miller  v.  Com.  Ill  Pa.  321;  Tucker 
v.  Horner,  10  Phila.  122;  Stair  v.  York  Nat.  Bank,  56 
Pa.  364,  93  Am.  Dec.  759:  McGuinness  v.  Whalen,  17 
R.  1. 619;  Johnston  v.  Lewis.  Rloe,  Eq.  40,  38  Am. 
Dec.  74;  Smith  v.  Pearce,  2  Swan,  127;  Brasfleld  v. 
Cardwell,  7  Lea,  268;  Hunt  v.  Payne,  29  Vt.  176;  Hln- 
ton  V.  Bland,  81  Va.  588;  Clarke  v.  Wells,  6  Gratt. 
475;  Blydenburgh  v.  Lowry,  4  Cranch.  C.  C.  868; 
Tingrey  v.  Brown,  1  Bos.  k  P.  310:  Cubbidge  v. 
Boatwright,  1  Russ.  Ch.  549;  Catherwood  v.  Cha- 
baud,  1  Barn.  St  C.  150,  2  Dowl.  &  R.  271;  Hirst  v. 
Smith,  7  T.  R.  90;  Moseley  v.  Rendell.  L.  R.  6  Q.  B. 
337,  40  L.  J.  Q.  B.  N.  S.  Ill,  23  L.  T.  N.  S.  774, 19 
Week.  Rep. 619;  Lim ver and  Evories'  Case,4 Leon.  58. 

And  the  same  was  said  to  be  the  rule  in  King  v. 
Griffin,  6  Ala.  387;  Adams  v.  Internal  Improvement 
Fund,  37  Fla.  286;  Com.  v.  Strohecker.  9  Watts,  4T9; 
Abingdon  v.  Tyler,  6  Coldw.  502;  Merriam  v.  Hem- 
menway,  26  Vt.  Mh\  Tyler  v.  Nelson,  14  Gratt.  214; 
Coleman  v.  M'Murdo,  5  Rand.  (Va.)  51;  Heffernan 
V.  Grymes,  2  Leigh,  512;  Lidderdale  v.  Robinson,  2 
Brock.  ISO;  Wankford  v.  Wankford,  1  Salk.  299. 

But  some  cases  hold  that  an  administrator  de 
bimis  turn  is  not  entitled  to  maintain  an  action  on 
choses  in  action  obtained  by  his  predecessor. 

As  where  heirs  obtained  a  decree  for  land  con- 
veyed by  his  predecessor.  Morrison  v.  Page,  9 
Dana,  428. 

And  where  a  judgment  was  rendered  on  the 
bond  of  his  predecessor  prior  to  the  Pennsylvania 
act  of  1834.  Potts,  WoUerton,  v.  Smith,  3  Rawle,  361. 
24  Am.  Dec.  359. 

And  where  the  action  was  in  assumpsit  for  goods 
sold  by  predecessor.  Ross  v.  Sutton,  1  Bail.  L.  126, 
19  Am.  Dec.  660;  Calder  v.  Pyfer,  2  Cranch,  C.  C.  430. 

And  where  the  action  was  for  use  and  occupation 
of  property  leased  by  the  predecessor.  Boyd  v^ 
Sloan,  2  Bail.  L.  311. 

And  where  a  note  was  taken  by  the  predecessor 
for  goods  sold.    Morrison  v.  Page,  9  Dana,  428. 

And  where  the  contract  was  payable  to  the  prede- 
cessor. Harney  v.  Dutcher,  15  Mo.  89,  55  Am.  Dec. 
131. 

And  where  the  bond  was  payable  to  the  predeces- 
sor.   Seabrook  v.  Williams,  3  MoCord.  L.  371. 

And  where  the  sale  bond  was  taken  by  predeces- 
sor when  the  common  law  was  in  force.  Kendall  v. 
Lee,  2  Penr.  &  W.  482. 
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a  trust  in  favor  of  the  intestate,  because,  if 
tbis  was  so,  tbe  identity  of  tbe  trust  fund  bas 
been  lost.  Tberc  is  no  attempt  here  to  bold  a 
particular  fund  or  property  as  cbarged  with 
tbe  trust.     There  is  no  allegation  or  testimony 


to  tbe  effect  that  tbis  money  can  be  traced  or 
distinguished  from  other  property  or  money  of 
the  defendant's  testator,  the  original  adminis- 
trator. 
The  identity  of  this  trust  fund,  if  such  it 


And  where  a  sale  bond  was  taken  by  predeceeaor. 
Wooddell  V.  Bruffy,  25  W.  Va.  465. 

And  where  a  rent  note  was  g-iven  to  piiedecessor. 
Barker  v.  Talcot,  1  Vern.  473.  Distlniruished  In 
Catherwood  v.  Chaubaud,  If  Barn.  &  C.  150,  2  Dowl. 
&  K.  271. 

And  where  a  note  was  given  to  predecessor  indi- 
vidually. McGilway  v.  Clement,  6  Mo.  App.  598* 
Appz.;  Buckland  v.  Gallup,  105  N.  Y.  453;  Caulkins 
V.  Bolton,  31  Hun,  458.  88  N.  Y.  511. 

And  where  a  note  was  aesicrned  by  predecessor. 
Searles  v.  Scott,  14  Smedes  &  M.  94;  Jelke  v.  Gold- 
smith, 52  Ohio  St.  499. 

And  where  a  recognizance  was  assigned.  Anony. 
mous,  Skinner,  143. 

And  where  an  executor  assigned  part  of  a  term. 
Norton  v.  Harvey,  Vent.  259;  Drue  v.  Baylye, 
Freem.  C.  L.  393  and  402,  2  Lev.  100,  Vent.  275,  3 
Keble,  298;  Butler  v.  Bernard,  Freem.  Ch.  139. 

And  where  predecessor  surrendered  certitlcates 
of  deposit.    Brooks  v.  Mastin,  60  Mo.  58. 

And  where  a  deposit  was  paid  to  predecessor. 
Whitlock  v.  Bowery  Sav.  Bank.  36  Hun,  460;  Sibbs 
V.  Philadelphia  Sav.  Fund  Soc.  153  Pa.  345;  Knobe- 
loch  V.  GermaniaSav.  Bank,  43  S.  C.  283. 

And  where  deposit  was  kept  by  predecessor. 
Siaymaker  v.  Farmer's  Nat.  Bank,  103  Pa.  616. 

And  where  no  unpaid  debts  against  the  estate 
were  shown  to  exist.  Bellomy  v.  Bellomy,  3  Bush, 
109. 

And  where  purchase-money  notes  were  given  to 
commissioners  for  distribution.  SaflTran  v.  Ken- 
nedy, 7  J.  J.  Marsh.  188. 

And  where  a  mortgage  was  griven  to  heirs  for 
their  claim.    Breckinridge  v.  Waters,  4  Dana.  620. 

And  where  an  order  of  court  was  not  made  un- 
der the  statute.    West  v.  Chappell,  5  Gill,  228. 

And  where  a  claim  was  collected  by  an  agent  of 
the  predecessor.  Wilson  v.  Arrick,  112  U.  8.  83,  28 
L.  ed.  617. 

And  the  same  was  said  to  be  the  rule  at  common 
law  where  a  judgment  was  obtained  by  the  prede- 
cessor.    Offlesby  v.  Gilmore,  5  Ga.  56. 

And  where  the  action  was  for  tbe  purchase  price 
of  slaves  sold  by  his  predecessor.  Gilbert  v.  Hard- 
wick,  11  Ga.  599.. 

And  the  same  was  said  to  be  the  rule  where  an 
action  was  brought  by  an  executor  on  an  award 
obtained  by  him.    Horsam  v.  Turget,  Vent.  111. 

c.  AvfAding  mles  or  transfers  made  hy  predecc^or. 
Generally  an  administrator  dc  honis  nnn  may 
avoid  sales  and  transfers  made  by  his  predecessor 
which  are  fraudulent  or  void  or  invalid.  Ikelhei- 
mer  v.  Chapman,  32  Ala.  676:  Swink  v.  Snodgrass,  17 
Ala.  653,  52  Am.  Dec.  190;  Hopper  v.  Steele,  18  Ala. 
828;  Wyattv.  Rambo.  29  Ala.  510,  68  Am.  Dec.  89; 
Deans  v.  Wilooxon,  25  Fla.  960;  Hardwick  v. 
Thomas,  10  Ga.  266;  Chandler  v.  Scboonover,  14  Ind. 
3!4;  Harvey  V.  State,  Rogers,  123  Ind.  260;  Forniquet 
V.  Forstall.  34  Miss.  87:  Hull  v.  Clark,  14  Smedes  & 
M.  187;  Prosser  v.  Leatherman,  4  How.  (Miss.)  237, 
84  Am.  Dec.  121;  Miller  v.  Helm,  2  Smedes  &  M.  687; 
Scott  v.  Searles.  7  Smedes  &  M.  498,  45  Am.  Dec.  317; 
Searles  v.  Scott,  14  Smedes  &  M.  94;  Murphy  v. 
Clark,  1  Smedes  &  M.  221;  Prestidge  v.  Pendleton, 
24  Miss.  80:  Badger  v.  Jones,  66  N.  C.  305;  Glover  v 
Flowers,  101  N.  C.  134:  Fidelity  Ins.  Trust  &  S.  D.  Co! 
V.  Gazzami  161  Pa.  536;  Williams  v.  Verne,  68  Tex. 
414;  Todd  v.  Willis,  66  Tex.  704;  De  Witt  v.  Miller, 
9  Tex.  289;  Cochran  v.  Thompson,  18  Tex.  652;  Gldd- 
InffS  V.  Steele,  28  Tex.  732, 91  Am.  Dec.  336;  Burdett 
V.  Silsbee,  15  Tex.  605;  Pearson  v.  Burditt,  26  Tex. 
157.  80  Am.  Dec.  649. 
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And  the  same  was  said  to  be  the  rule  in  the  follow- 
ing  cases:  Woolfolk  v.  Sullivan,  23  Ala.  548;  EUioit 
V.  Branch  Bank,  20  Ala.  345;  Oglesby  v.  Gilmore,  5 
Ga.  56;  Hackney  v.  Stead  man,  46  N.  C.  (1  Jones,  L.) 
207;  Evans  v.  Oakley,  2  Tex.  182. 

The  cases  denying  his  right  to  avoid  the  sale  gen- 
eral ly  do  so  on  the  g^round  that  the  sales  were  not 
fraudulent,  or  refuse  it  on  the  ground  of  estoppeU       ' 
although  some  of  the  cases  refuse  it  on  the  ground  ,  / 
that  he  is  in  the  place  of  his  predecessor  and  there-    ^ 
fore  cannot  avoid  his  acts.    The  cases  denying  the 
right  of  action  are  as  follows:    Bell  v.  Craig',  52  Ala. 
215:  Sampey  v.  Sowell,  93  Ala.  447;  Paschal  v.  Davis, 
3  Ga.  25H;  Bates  v.  Woolfolk,  5  Ga.  820;  Wlndley  v. 
Gaylord,  52  N.  C.  (7  Jones.  L.)  55;  Quince  v.  Nixon, 
51  N.  C.  (6  Jones,  L.)  289;  Carson  v.  DuCfy,  55  N.  C.  ' 
(2  Jones,  Eq.)  507:  Collins  v.  Bankhead,  1  Strobh.  L. 
25;  Cheek  v.  Wheatley.3  Sneed,  484,  Overruliu?  Bell 
V.  Speight,  11  Humph.  461;  Brown  v.  Franklin,  44 
Tex.  559,  Criticised  in  Todd  v.  Willis,  66  Tex.  704; 
McDonald  v.  Alford,  3S  Tex.  a%  Criticised  in  Todd 
V.  Willis,  66  Tex.  704;  Stronach  v.  Stronach,  30  Wis. 
129. 

And  the  same  was^said  to  be  the  rule  in  the  fol- 
lowinfiT  cases:  Thomas  v.  Hardwick,  1  Ga.  78;  Spoon 
V.  Smith,  36  S.  C.  588. 

d.  Ride  at  common  law. 
1.  Where  assets  have  l)een  converted  hy  predecessor^ 

At  common  law  the  administrator  de  l)oni8  non  is 
not  entitled  to  assets  converted  by  his  predecessor, 
and  cannot  maintain  an  action  agrainst  his  predeces- 
sor for  conversion  in  order  to  obtain  further  assets* 
In  many  of  the  states  this  is  now  remedied  by  stat- 
ute. The  followingr  cases  hold  that  he  cannot  main- 
tain an  action  for  conversion  in  the  absence  of  a 
statute,  and  some  cases  hold  this  without  discussing- 
the  question  of  statute.  Finn  v.  Hempstead,  24 
Ark.  Ill;  Bliss  v.  Seaman,  165  III.  422,  AiUrmiDg  5»  ^ 
III.  App.  23«5:  Marsh  v.  People,  16  111.  284:  Felts  v. 
Brown,  7  J.  J.  Marsh.  147;  Carrick  v.  Carrick,  33  N, 
J.  Eq.  364;  Scituate  Ct.  of  Probate  v.  Smith,  16  R.  I. 
444;  Brownlee  v.  Lock  wood,  20  N.  J.  Eq.  239,  but  see 
Mulford  V.  Mulford,  40  N.  J.  Eq.  163. 

And  the  same  was  said  to  be  the  rule  in  Graves- 
V.  Downey,  3  T.  B.  Mon.  356. 

2.  Where  there  is  a  devastavit. 

At  common  law  an  administrator  de7^>oni8  non  can- 
not maintain  an  action  for  a  devastavit  committed 
by  his  predecessor,  as  only  assets  unadministered 
pass  to  the  administrator  de  bonis  non.  In  the 
absence  of  a  statute  the  following  cases  hold  that  a 
recovery  cannot  be  allowed.  Brice  v.  Taylor,  51 
Ark.  75:  Ludlow  v.  Flournoy,  34  Ark.  451;  State, 
Oliver,  v.  Hot  taken,  34  Ark.  144;  Alsop  v.  Mather,  & 
Conn.  584, 21  Am.  Dec.  703:  Thomas  v.  Hardwick,  1 
Ga.  78;  Paschal  v.  Davis,  3  Ga.  256;  Re  Richart,  58 
111.  App.  91:  Short  v.  Johnson,  25  111.  489:  State. 
Pierson.  v.  Gooding,  8  Blackf.  567;  Anthony  v.  M'- 
Call,3  Blackf.  86;  Young  v.  Kimball,  8  Blackf.  167; 
Warfleld  v.  Brand,  13  Bush,  77:  Waterman  v.  Dock- 
ray,  78  Me.  189;  Prosser  v.  Yerby,  1  How.  (Miss.)  87; 
Judgre  of  Probate  v.  Green,  1  How.  (Miss.)  146; 
Davis  V.  Brandon,  1  How.  (Miss.)  154;  Stubblefleld 
v.  McRaven,  5  Smedes  &  M.  13U,  43  Am.  Dec.  502; 
Gaskins  v.  Hammett,  32  Miss.  103;  United  States, 
Wilson,  V.  Walker,  109  U.  8. 258, 27  L.  ed.  927;  Wilson 
V.  Arrick,  112  U.  8.  83.  28  L.  ed.  617;  Beall  v.  New 
Mexico,  16  Wall.  535,  21 L.  ed.  292. 

And  the  same  was  said  to  be  the  rule  in  the  fol- 
lowing- cases:  Chamberlain  v.  Bates,  2  Port.  (Ala.) 
550,  27  Am.  Dec.  667;  Benton  County  Ct.  Judfre  v. 
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was,  baviDg  been  lost,  the  cestui  que  trust  cfan  I  S.  B.  Co.  v.  Locke,  73  Me.  870;  Fowler  v.  Truey 

stand  in  do  better  position  tban  otber  creditors     76  Me.  43. 

Oocdell  ▼.  Buck,  67  Me.  514:  Portland  &  U.  \      BUI  dismissed,  zcith  costs  far  the  respondent. 


Price,  6  Ala.  36;  Wlllig  v.  WlllU,  9  Ala.  721;  Martin 
V.  Ellerbe,  70  Ala.  326;  King  v.  Smith.  15  Ala.  264; 
Waring-  v.  Lewis,  53  Ala.  615:  American  Bd.  of 
Comrs.  for  Foreiirn  Missions,  27  Conn. '344;  Oraffen- 
reid  v.  Kundert,  34  III.  A  pp.  483;  Graham  v.  State, 
HeyD0ld8,  7  Ind.  470, 65  Am.  Dec.  745. 

3.  Requiring  the  predecessor  to  account. 

Generally,  In  the  the  absence  of  a  statute,  an  ac- 
tion will  not  lie  by  an  administrator  cle  inmis  uon 
to  obtain  an  accountinir  of  the  assets  that  were  in 
the  hands  of  bis  predecessor.  Nolly  v.  Wilklns,  11 
Ala.  872;  Green  v.  Byrne,  46  Ark.  453:  Williams  v. 
Cubase.  38  Ark.  307;  Finn  v.  Hempstead,  24  Ark. 
Ill;  State,  Oliver,  y.  Rottaken.  34  Ark.  144;  Brad- 
shaw  V.  Com.  8  J.  J.  Marsh.  632;  Slauprhter  v.  Fro- 
man.  5T.  B.  Mon.  19, 17  Am.  Dec.  33;  Oldham  v.  Col- 
lins, 4  J.  J.  Marsh.  49;  Stubblefleld  ▼.  McRaven,  5 
Smedes  &  M.  130,  43  Am.  Dec.  502:  Blizzard  v.  Filler, 
20  Ohio.  479;  Coleman  v.M'Murdo,  5  Rand.  (Va.)  51; 
Smith  V.  Carrere,  1  Rich.  Eq.  123.  Distinfruished  in 
Vlllard  V.  Robert,  1  Strobh.  Eq.393. 

And  the  same  was  said  to  l>e  the  rule  in  Eubank 
V.  Clark,  78  Ala.  73;  Gregory  v.  Harrison,  4  Fla.  56; 
Burnley  v.  Duke.  2  Rob.  (Va.)  lOS, 

And  the  same  was  held  to  be  the  rule  where  there 
were  no  debts.  Thompson  v.  Buckner,  2  Hill,  Eq. 
499,  Riley.  Eq.  33. 

And  where  no  statute  was  disciiesed.  Shackel- 
ford V.  Runyan,  7  Humph.  141. 

And  the  same  was  said  to  be  the  rule  in  Easter- 
ling:  V.  Thompson,  Rice,  L.  346. 

4.  Moneu  (tnd  balance  due  from  predecessor. 

Generally  an  action  will  not  lie  by  an  administra- 
tor de  iHfHis  uon  for  the  balance  in  money  due  by 
bis  predecessor,  in  the  absence  of  a  statute.  The 
following  ca^es  hold  that  an  action  will  not  lie: 
Willis  V.  Willia,  9  Ala.  721;  Byrd  v.  Holloway,  6 
Smedes  &  M.  323:  Gray  v.  Harris,  43  Miss.  421;  Ruff 
V.  Smith,  31  Miss.  59;  Potts,  Wollerton,  v.  Smith,  3 
Rawle.  361,  24  Am.  Dec.  a'W:  Curtis  v.  Lynch,  19  Ohio 
St.3f)2. 

And  the  same  was  said  to  be  the  rule  in  Carter  v. 
Trueman,  7  Pa.  315. 

But  a  recovery  was  allowed  without  discussinir 
the  question  of  statute,  in  Whitaker  v.  Whiuker, 
12  Lea.  303,  distinguishing  Thomas  v.  Stanley.  4 
Sneed,  411;  Stott  v.  Alexander,  2  Sneed,  630;  Cheek 
V.  Wheatley,  3  Sneed,  484. 

Some  cases  hold  that  an  action  cannot  be  had  by 
an  administrator  de  font's  non  for  money  in  the 
hands  of  bis  predecessor.  Chamberlain  v.  Bates.  2 
Port.  rAla.)  .%0.  27  Am.  Dec.  667:  Sibley  v.  Williams, 
.-?  Gill  &  J.  52;  Dement  v.  Heth,45  Miss.  388;  Hives  v. 
Patty.  43  Miss.  338;  Prosser  v.  Yerby,  1  How.  (Miss.) 
87;  Sloan  v.  Johnson,  14  Smedes  &  M.  47;  Stott  v. 
Alexander,  2  Sneed,  650;  Thomas  v.  Stanley,  4  Sneed. 
411. 

And  the  same  was  said  to  be  the  rule  in  Ander- 
son V.  Miller,  6  J.  J.  Marsh.  568;  Thomason  v. 
Thomason,  1  Met.  (Ky.;  33. 

But  a  recovery  was  allowed  in  the  following 
cases  where  the  question  of  statute  was  not  dis- 
cus6e<l:  Getty  v.  Long,  82  Md.  643;  State  v.  Wright, 
4Harr.  &J.  148. 

e.  Where  the  common-law  rule  has  Itecn  changed  hy 
»tatute, 

L  Where  assetif  have  been  converted  lu  predecessor. 

Where  the  common  law  has  been  changed  by 
statute  an  administrator  de  Inmis  non  is  entitled  to 
recover  for  conversion  by  his  predecessor  in  order 
to  obtain  assets.  In  some  few  cases  the  question  of 
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this  being  a  remedy  by  statute  was  not  discussed. 
Nevitt  v.  Woodburn,  160  111.  203;  State,  Wright,  v. 
Porter,  9  Ind.  342;  Stewart  v.  Phenice,  65  Iowa, 
475:  De  Valengin  v.  Duffy,  14  Pet.  282,  10  L.  ed- 
457;  State,  Dittman,  v.  Robinson,  57  Md.  486;  Balch 
V.  Hooper,  38  Minn.  158;  State.  Renfro,  v.  Price,  IT 
Mo.  431:  State,  Shields,  v.  Flynn,  48  Mo.  413;  Brown 
v.  Weatberby,  71  Mo.  152;  State.  Burrough,  v.  Far- 
mer, 54  Mo.  439;  Van  Camp  v.  Searle,  79  Hun,  134; 
Douglas  v.  Day.  28  Ohio  St.  175;  Tracy  v.  Card,  2 
Ohio  St.  431;  Foster  v.  Wise.  46  Ohio  St.  20;  Parrish 
v.  Brooks,  4  Brewst.  (Pa.)  154. 

And  It  was  said  that  a  recovery  could  not  be  had 
where  It  could  not  be  traced.  Tyler  v.  Wheeler, 
160  Mass.  206. 

2.  Where  there  is  a  devastavit. 

Where  a  statute  authorized  a  recovery  by  an  ad- 
ministrator de  t)onU  non  for  a  devastavit,  a  recov- 
ery was  allowed.  Eubank  v.  Clark,  78  Ala.  73;  Mar- 
tin V.  Ellerbe,  70  Ala.  }J37:  Glenn  v.  Blllingslea,  64 
Ala.  346;  Waring  v.  Lt»wi8,  53  Ala.  «15;  Banks  v. 
Speers,  103  Ala.  436;  Whitworth  v.  Oliver,  39  Ala. 
286;  Wilkinson  v.  Hunter,  37  Ala.  268;  Ennls  v. 
Smith,  14  How.  400,  14  L.  ed.  472;  Oglesby  v.  Gil- 
more,  5  Ga.  56;  Veach  v.  Rice,  131  U.  S.  21*3,  33  L.  ed. 
163;  Graham  v.  State,  Reynolds,  7  Ind.  470,  65  Am. 
Dec.  745;  Newcomb  v.  Wllliamfl.  9  Met.  525;  Fay  v. 
Muzzey.  13  Gray,  53,  74  Am.  Dec.  619;  Cobb  v.  Muz- 
zey,  13  Gray,  57;  State,  Roper,  v.  Burton,  107  N.  C. 
626:  Brown  v.  Seaman,  C5  Tex.  628:  Dwyer  v.  Kal- 
teyer.  68  Tex.  554;  Golder  v.  Littlejohn.  2:1  Wis.  26K 

And  the  same  was  said  to  be  the  rule  in  the  fol- 
lowing cases,  although  in  some  of  them  the  ques- 
tion of  statute  was  not  discussed.  Bowers  v. 
Grimes.  45  Ga.  616:  Soutter  v.  Porter,  105  N.  Y.  514; 
State,  Williams,  v.  Britton.  3,3  N.  C.  (U  Ired.  L.)110; 
Cannon  v.  Jenkins,  16  X.  C.  (I  Dev.  E<i.)  422;  Hardy 
V.  Miles,  91  N.  C.  131;  Lanedell  v.  Winstead,  78  N.  C. 
366;  Badger  v.  Jones,  66  X.  C.  305;  Wilson  v.  Pear- 
son,  108  N.  C.  290;  Lowe  v.  Carlisle,  33  S.  C.697. 

A  negative  holding  was  had  in  the  following 
cases:  Murpbey  v.  Menard.  11  Tex.  673,  Distin- 
guished in  Murphy  v.  Menard,  14  Tex.  62;  Johnson 
v.  Hogan,  37  Tex.  77,  Disapproved  in  Johnson  v. 
Morris,  45  Tex.  463. 

3.  Requiring  the  predecessor  to  account. 

In  most  of  the  states  by  statute  an  administrator 
de  bonis  non  can  compel  an  accounting  on  the  part 
of  his  predecessor  in  order  to  realize  assets.  Wilson 
V.  Hinton.  63  Ark.  145;  Duffln  v.  Abbott,  48  111.  17, 
Overruling  Stose  v.  People,  25  111.  600;  Hanifan  v. 
Xeedles.  108  III.  40:i;  McDonough  v.  Hani  fan,  7  111. 
A  pp.  50;  Browne  v.  Doolittle.  151  Mass.  595;  Fay  v. 
Muzzey,  13  Gray,  53,  74  Am.  Dec.  619:  Perrine  v. 
Calhoun  County  Circuit  Ct.  Judge,  49  Mich.  342; 
State,  Daviess  County,  v.  Lankford,  55  Mo.  564;  Boul- 
ton  V.  Whiimore,  12  Mo.  App.  581,  Appx.;  Boulton 
V.  Scoit,  3  N.  J.  Eq.  231;  Walton  v.  Walton,  4  Abb. 
App.  Dec.  512;  Kelly  v.  West,  80  N.  Y.  i:»:  Colt  v. 
Usnier,  9  Cow.  320;  Re  Hood,  104  N.  Y.  103;  Re 
Latz.  33  Hun. 618. 20  N.  Y.  Week.  Dig.  235;  Le  Count 
V.  LeCount.  1  Dem.  29;  O'Connor  v.  State,  Potter,  la 
Ohio,  225. 

And  the  same  was  said  to  be  the  rule  although  in 
some  of  the  cases  the  question  of  statute  was  not 
discussed.  Martin  v.  Ellerbe,  70  Ala.  326;  Shorter 
V.  Hargroves.  11  Ga.  058;  Knight  v.  Lasseter,  16  Ga. 
151;  Re  Fithian,  44  Hun,  457;  Peck  v.  Sherwood.  5 
Redf.  416:  Spencer  v.  Popham,  5  Redf.  425;  Re 
O'Brien, 45  Hun,  284;  Breslln  v.  Smyth,  3  Dem.  251; 
SUte,  Goodman,  v.  Goodman,  72  N.  C.  508;  Merrill 
V.  Merrill.  92  N.  C.  657;  Ham  v.  Kornegay,  85  N.  C* 
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119;  Oilliam  v.  Watklne,  104  N.  C.  180;  State,  Bald, 
win,  V.  Johnston,  30  N.  C.  (8  Ired.  L.)  381;  Tulburt 
V.  Hollar,  lOS  N.  C.  406. 

But  a  recovery  was  denied  on  tbe  question  of 
limitation.  Pitkin  v.  WUcox.  30  N.  Y.Civ.  Proc. 
Hep.  27;  Murphy  v.  Menard,  14  Tex.  62. 

And  on  the  question  of  pleading.  State  v.  Fer- 
Sruson,  8  Ark.  172;  Scofield  v.  Adriance,  2  Dem.  486. 

And  it  was  said  that  a  recovery  could  not  be  had 
In  Yale  \.  Baker  (The  question  of  statute  was  not 
•discussed),  2  Hun,  468. 

4.  Money  and  balance  due  from  predecessor. 

Where  the  common  law  has  been  chang-ed  by 
statute  the  administrator  de  bonis  non  is  entitled  to 
recover  the  balance  due  the  estate  from  his  prede- 
cessor, in  order  to  administer  the  same.  Brice  v. 
Taylor.  61  Ark.  75;  Storer  v.  Storer,  6  Mass.  390;  Pal- 
mer V.  Pollock,  26  Minn.  433;  State,  Coste,  v.  Fulton, 
36  Mo.  3S3;  State,  Collins,  v.  Dulle,  45  Mo.  269;  More- 
house V.  Ware.  78  Mo.  100;  Scott  v.  Crews,  72  Mo. 
261;  Jacobs  v.  Morrow,  21  Neb.  233;  Judge  of  Pro- 
bate V.  Lane,  61  N.  H.  342;  Latta  v.  Kuss,  53  N.  C.  (8 
Jones,  L.)  Ill;  Slagle  v.  Entrekin,  44  Ohio  St.  637; 
Chatfleld  v.  Faran,  1  Disney  j[Ohio)  488;  Bowman's 
Appeal,  62  Pa.  166;  Croyell  v.  Blaokfan.  1  Pittsb.  327; 
"Carter  v.  Tnieman,  7  Pa.  315;  Connelly's  Appeal,  1 
Grant,  Cas.  366;  Trimraier  v.  Trail,  2  Bail.  L.  480; 
Johnson  v,  Morris,  45  Tex.  463;  Martel  v.  Martel,  17 
Tex.  391;  Baldwin  v.  Dearborn,  21  Tex.  446:  Boul- 
ware  v.  Hendricks,  23  Tex.  667;  Grant  v.  McKlnney, 
36  Tex.  62;  Mott  v.  Ruenbuhl,  1  Tex.  App.  Civ.  Caa. 
(Willson)  1 600. 

And  the  same  was  held  where  the  statute  was 
not  discussed.  Judge  of  Probate  v.  Claggett,  36  N. 
H.  381,  72  Am.  Dec.  314;  Judge  of  "Probate  v.  Hey- 
dock,  8  N.  H.  491;  Prescott  v.  Farmer,  59  N.  H.  90; 
Villard  v.  Robert,  1  Strobh.  Eq.  393.  Questioning 


Smith  V.  Carrere,  1  Rich.  Eq.  128;  State,  Crane,  v. 
Heinricbs,  82  Mo.  542. 

And  the  same  was  said  to  be  the  rule  in  the  fol- 
lowing cases:  Hood  v.  Hay  ward,  124  N.  Y.  1;  Uni- 
versity of  North  Carolina  v.  Hughes,  90  N.  C.  537; 
Duke  V.  Ferebee,  52  N.  C.  (7  Jones,  L.)  10. 

This  rule  was  denied  in  Stose  v.  People,  25  111. 
600,  but  this  case  was  overruled  in  Duffln  v.  Abbott. 

48  III.  17. 

And  so  It  has  been  held  that  the  administrator  d^. 
bonU  non  is  entitled  to  the  money  in  the  hands  of 
his  predecessor.  State,  Burton,  v.  Tunnell.  6  Harr. 
(Del.)  182;  Peckard  v.  Price.  5  Del.  Ch.  239;  Nevitt  v. 
Woodbum,  160  111.  203:  Lane  v.  State,  Harmon,  27 
Ind.  108;  Myers  v.  State,  McCray,  47  Ind.  293;  Mu- 
sick  V.  Beebe,  17  BCan.  47;  State  v.  Wright,  4  Harr. 
&  J.  Ill;  Donaldson  v.  Raborg,  26  Md.  312;  Sibley  v. 
Williams.  3  Gill  &  J.  52;  Wiggin  v.  Swett,  6  Met.  194, 
39  Am.  Dec.  716;  Buttrick  v.  King,  7  Met.  20;  Sewall 
v.  Patch,  132  Mass.  336;  Foster  v.  Bailey,  157  Mass. 
160;  State,  Darland,  v.  Porter,  9  Mo.  352:  State, 
Blanton,  v.  Hunter,  15  Mo.  490;  Wickham  v.  Page, 

49  Mo.  526;  Luers  v.  Brunges,  56  How.  Pr.  282. 
And  the  same  is  said  to  be  the  rule  in  Clapp  v. 

Meserole,  1  Abb.  App.  Dec.  362;  Power  v.  Speck- 
man,  126  N.  Y.  354. 

And  the  same  was  held  where  the  money  was 
treated  as  specie  unadministered.  Hatch  v.  Oalne, 
86  Me.  282;  Hackney  v.  Steadman,  46  N.  C.  (1  Jones, 
L.)  207. 

And  the  same  was  said  to  be  the  rule  in  Gamble 
v.  Hamilton,  7  Mo.  469. 

But  a  recovery  was  denied  for  money  where  the 
order  of  court  required  by  statute  was  not  ob- 
tained. Johnson  v.  Farmers**  Bank,  11  Md.  412; 
State,  Dittman,  v.  Robinson,  57  Md.  486;  State, 
Green,  v.  Hart,  57  Md.  234. 

An  a  recovery  was  denied  on  the  ground  of  es- 
toppel.   Thayer  v.  Kinsey,  162  Mass.  232.        I.  T. 
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1.  The  word  ^'payable/*  when  used  m 
promissory  notes  and  other  commercial  trans- 
actioDS,  means  '*to  be  paid**  rather  than  ''which 
may  be  paid." 

2*  A  note  ^'payable**  in  specified  bonds 
at  par  does  not  become  payable  in  money  on  tbe 

,  failure  of  the  maker  to  pay  or  tender  the  bonds 
on  the  day  the  note  is  due,  since  it  does  not  give 
him  the  mere  privilege  or  option  to  pay  in  bonds, 
but  makes  a  positive  and  absolute  promise  to  pay 
in  the  specific  funds  named. 

(February  19,1898.) 

APPEAL  by  defeDdaDt  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
force payment  of  an  instrument  in  the  form  of 
a  promissory  note.     Reversed, 


Note.— As  to  the  right  to  make  payment  in  t>onds 
or  stocks  instead  of  money,  see  also  Farmers'  Loan 
&,  Trust  Co.  V.  Canada  &  St.  L.  R.  Co.  (Ind.)  11  L.  K. 
A.  740:  Oriental  Hotel  Co.  v.  Griffiths  (Tex.)  30  L. 
R.  A.  765. 
40  L.  R.  A. 


The  facts  are  stated  in  the  opinion. 

Messrs,  Dodffe»  Johnson,  Carroll*  and 
Pemberton,  for  appellant: 

The  writing  sued  on  is  not  a  promissory 
note,  but  is  an  agreement  to  deliver  certain 
property  and  choses  in  action  by  a  day  cer- 
tain, to  wit:  Arkansas  levee  bonds  at  tbe  city 
of  Little  Rock,  Arkansas. 

Fry  V.  Rousseau,  8  McLean,  106:  Irtine  v. 
Lowry,  39  U.  S.  14  Pet.  299,  10  L.  ed.  464; 
Quiniby  v.  Merritt,  11  Humph.  489;  Cox  v. 
Peck,  8  Yerg.  435;  Wynn  v.  Harman,  5Gratt. 
163;  Thompson  v.  Sloan,  23  Wend.  78,  35  Am. 
Dec.  546;  Cook  v.  Satterlee,  6  Cow.  108,  16  Am. 
Dec.  482. 

Tbe  contract  calls  for  Arkansas  levee  bonds 
to  tbe  amount  of  $1,000,  face  value;  nothing 
more,  nothing  less,  and  all  this  court  can  award 
claimant  would  be  $1,000  in  levee  bonds,  or 
their  value,  and  nothing  more. 

Billard  v.  Emns,  4  Ark.  176;  McChard  v. 
Ford,  8  T.  B  Mon.  166;  Stucker  v.  Miller,  5 
Lltt.  (Ky.)  235;  Chambers  v.  Ocorge,  5  Litt. 
(Ky.)  835;  Graham  v.  Adams,  5  Ark.  262; 
Hawkins^.  Wa/Ariw*. 5  Ark.  482;  Chitty,  Bills. 
152;  Uex  v.  Wilcox,  cited  in  Bavley  on  Bills 
of  Exchange,  p.  10;  Jones  v.  l^ales,  4  Mass. 
245;  Leiher  v.  Goodrich,  5  Cow.  186;  M'Cor- 
mick  V.  Trotter,  10  Serg.  &  R.  94;  Lange  v. 
Koline,  1  McCord.  L.  115;  Gwinn  v.  Rob- 
erts, 8  Ark.  78;   Wallace  v.  Henry,  5  Ark.  107; 
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Sims  V.    W/iWoek,  5  Ark.    103;   Wilbum  v. 
Oreer,  6  Ark.  258;  1  Randolph,   Com.  Paper, 

§96. 

Where  the  means  of  payment  provided  for 
is  not  money,  it  follows  that  the  damages  re- 
coverable are  not  the  amount  named,  but  the 
value  of  the  medium  in  money. 

1  Randolph.  Com.  Paper,  §  96,  and  cases 
cited  in  note;   Wallace  y.  Henrff,  5  Ark.  105. 

A  note  payable  in  merchandise  or  work  is 
not  commercial  paper. 

1  Randolph,  Com.  Paper,  §  101. 

A  promise  to  pay  levee  bonds  to  the  claim- 
ant IS  a  contract  to  deliver  certain  species  of 
personal  property.  It  is  not  a  negotiable  note 
or  commercial  paper. 

1  Parsons,  Notes  &  Bills,  pp.  87,  45;  Story, 
Promissory  Notes,  §§  17,  18. 

A  bond  or  covenant  for  $1,000  in  levee 
bond^  is  payable  in  levee  bonds  at  their  nomi- 
nal value,  regardless  of  depreciation.  If  the 
bonds  are  not  forthcoming  the  market  value 
must  control. 

Bizzell  V.  Bremr,  9  Ark.  58;  McKiel  v.  Por- 
ter, 4  Ark.  584;  Mitchell  v.  Walker,  4  Ark. 
147;  Brodiey.  Watkins,  31  Ark.  819;  Smithee 
T.  Qarth,  38  Ark.  17. 

Mr,  P.  C.  Dooley,  in  propria  persona: 

The  note  is  for  the  payment  of  a  fixed  num- 
ber of  dollars  with  interest  at  a  fixed  time  and 
place,  leaving  no  uncertainty,  nothing  for  com- 
putation or  calculation. 

Qreyory  v.  Bewly,  5  Ark.  818;  Day  v.  Laf- 
Serty,  4  Ark.  450;  OistY.  Oans,  80  Ark.  285; 
Boys  V.  TutUe,  8  Ark.  124,  46  Am.  Dec.  309. 

The  contract  is  simply  in  the  alternative, 
and  when  the  privilege  it  gives  is  refused,  it 
•certainly  becomes  absolute  and  the  privilege  is 
lost. 

Dizzell  V.  Brewer,  9  Ark.  68;  2  Parsons, 
Notes  &  Bills,  163;  Plowman  v.  Riddle,  7  Ala. 
775;  Stewart  v.  Donnelly,  4  Yerg.  177;  Orr  v. 
WiUiams,  5  Humph.  428;  Oilman  v.  Moore,  14 
Vt.  457;  Townsend  v.  Wells,  3  Day,  327;  Ed 
wards  v.  Morris,  1  Ohio,  524;  Crockett  v. 
Moore,  3  Sneed,  145. 

When  the  contract,  upon  its  face,  or  in  its 
terms,  furnishes  the  means  of  ascertaining  the 
exact  amount  due  for  specific  articles  or  serv- 
ices, debt  will  lie. 

Langtry  v.  Walker,  6  Humph.  836;  1  Meigs, 
Dig.  p.  418;  Marrigan  v.  Page,  4  Humph. 
247;  Lawrence  v.  Dovgherty,  5  Yerg.  435. 

Wood,  J.,  delivered  the  opinion  of  the 
*court: 

This  appeal  is  from  a  judgment  of  the  Pu- 
laski circuit  court  in  favor  of  appellee,  based  on 
the  following  instrument: 

$1,000.  Keesville,  N.  Y..  Aug.  8,  1882. 

On  the  first  day  of  January,  1883.  for  value 
received,  I  promise  to  pay  Laura  8.  Hewitt,  one 
thousand  dollars  with  interest,  payable  in 
levee  bonds  of  the  state  of  Arkansas,  at  par, 
and  at  Little  Rock,  in  said  state. 

N.  G.  Hewitt. 

The  case  was  tried  by  the  court  sitting  as  a 
jury,  and  the  facts  as  found  by  the  court  are 
as  follows:  "The  court  finds  the  note  ex- 
ecuted August  8.  1882,  and  due  January  1. 
1888.  That  N.  G.  Hewitt  died  February  6, 
^  L.  R.  A. 


1887,  and  letters  of  administration  were  issued 
on  his  estate  February  19,  1887.  The  claim 
was  presented  in  due  form  of  law  to  the  ad- 
ministrator on  December  15,  ^888,  within  two 
years  of  granting  of  letters.  That  the  levee 
bonds  and  furniture  claimed  to  have  been  ac- 
cepted under  the  agreement  of  December, 
1886,  were  never,  in  fact,  delivered  and  ac- 
cepted in  satisfaction  of  said  note,  and  that 
the  accord  was  never  consummated,  though  it 
was  agreed  upon  by  the  parties;  and  plaintiff 
is  entitled  to  judgment  for  $1,000,  and  interest 
at  6  per  cent  from  Augusts,  1882."  The 
court  declared  the  law  as  follows:  "The  note 
is  for  $1,000,  with  interest  at  6  per  cent  from 
date,  with  right  of  maker  to  discharge  in 
levee  bonds  at  their  face  at  maturity.  Not 
having  been  so  discharged,  the  maker  was 
liable  for  the  amount  slated  in  money,  and, 
this  never  having  been  paid  or  settled,  the 
plaintiff  is  entitled  to  judgment  for  the  full 
amount,  and  interest  from  date,  and  judgment 
ordered  accordingly." 

The  word  *  'payable,"  when  used  in  com- 
mercial transactions,  and  in  instruments  like 
the  one  in  suit,  means  "to  be  paid,"  rather 
than  ** which  may  be  paid."  Century,  Diet. 
Payable.  Both  terms,  when  used  in  sim- 
ilar instruments,  received  an  early  construc- 
tion by  this  court,  which  has  not  been  de- 
parted from  and  to  which  we  adhere.  In 
Day  V.  Lafferty,  4  Ark.  450,  the  suit  was 
{n  covenant  upon  the  following  instrument: 

$129.50.  By  the  first  of  April  next,  we 
promise  to  pay  Lorenzo  D.  Lafferty  one  hun- 
dred and  twenty-nine  dollars  and  fifty  cents, 
for  value  received,  payable  in  current  Arkansas 
Bank  notes.  Witness  our  hands  and  seals 
this  24lh  December,  1840. 

A  plea  of  tender  was  set  up  and  a  demurrer 
was  sustained  to  said  plea  by  the  lower  court, 
one  reason  being  "that  tender  was  not  made 
on  the  day  of  payment."  In  discussing  this, 
the  court,  through  Judge  Dickinson,  said: 
'*We  consider  the  law  well  settled  that,  if  a 
party  covenants  to  pay  in  specific  articles, 
be  must  meet  his  contract  at  the  time  and 
in  the  manner  specified.  Tender  cannot  be 
made  after  the  day,  unless  the  damages  are 
capable  of  being  reduced  to  certainty,  by 
computation:  nor  can  it  be  pretended  that 
it  is  possible  to  do  so,  in  this  instance,  with- 
out the  intervention  of  a  jury."  In  Gist  v. 
Gans,  30  Ark.  309.  Chief  Justice  English, 
after  quoMng  the  above,  said:  "The  effect  of 
this  decision  is  that  the  obligation  sued  on  was 
not  payable  in  money  but  in  bank  notes,  the 
value  of  which  would  have  to  l>e  assessed  as 
damages."  In  Dillard  v.  Evans,  4  Ark.  176, 
the  suit  was  in  debt  on  a  note  payable  "in 
the  common  currency  of  Arkansas,"  and  it 
was  held  that  the  note  sued  on  was  not  an 
obligation  for  the  direct  payment  of  money. 
See  "also  Hudspeth  v.  Gray,  5  Ark.  157;  ^^m- 
Aam  V.  .4rfa77i«,  5  Ark.  262;  Hawkins  v.  Wat- 
kins,  5  Ark.  482;  Wallace  v.  Henry,  5  Ark. 
107;  Sims  v.  Whitlock,  5  Ark.  103:  Wilbum  v. 
Qreer,  6  Ark.  255,  citing  Bizzell  v.  Brewer,  9 
Ark.  58.  In  the  case  of  Gregory  v.  Bewly,  5 
Ark.  318,  the  writing  sued  on  was  as  follows: 

One  day  after  date  we  or  either  of  us  prom- 
ise to  pay  to  Hawkins  Gregory,  executor  of 
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the  estate  of  R.  T.  Banks,  deceased,  the  sum  of 
two  huodred  aod  twenty-seven  dollars  and 
twenty  five  cents,  with  "interest  at  the  rate 
of  ten  per  cent  .per  annum,  until  paid,  which 
may    be  discharged  in   Arkansas   money. 

In  Hoy»Y,  Tutile,  8  Ark.  124.  the  writing 
sued  on  was  a  note  in  the  ordinary  form,  for 
$40.  with  this  closing  sentence:  "This  note 
may  be  paid  in  the  currency  of  Arkansas." 
In  these  cases  it  was  held  that  the  words  "may 
be  discharged,"  or  "may  be  paid,"  imported  an 
alternative  condition  in  the  writing  by  which 
the  maker  might  discharge  his  obligation  for 
the  payment  of  money  at  maturity,  in  the  par- 
ticular funds  or  property  specified,  but,  if  he 
failed  to  do  so  at  maturity,  the  privilege  was 
gone,  and  the  obligation  to  pay  in  money  or 
specie  became  absolute.  There  is  no  conflict 
between  these  cases  and  Day  v.  Lafferty  and 
other  cases  supra,  but  a  clear  distinction,  which 
Judge  Sebastian  recognizes  in  Gregory  v. 
Beicly,  5  Ark.  818.  as  follows:      "The  obliga- 


tion  here  sued  on  is  distinguishable  from  the 
case  of  one  payable,  primarily  in  common  cur- 
rency of  Arkansas." — Q\i\ng  Dillardw,  Evang, 
4  Ark.  176,  and  Hudspeth^.  Gray,  5 Ark.  167. 
The  obligation  in  the  case  at  bar  was  payab^ 
primarily  "in  levee  bonds  of  the  state  of  Arkan- 
sas." There  is  nothing  in  the  record  to  show  that 
the  term  "pay  able  "in  the  obligation  sued  on  wa» 
used  in  any  other  than  the  sense  in  which  that 
term  is  usually  employed  in  ordinary  commer- 
cial or  other  business  transactions.  The  common 
acceptation  of  the  term,  when  so  used,  is  *  *  to  be 
paid"  as  indicated  in  the  beginning  of  this- 
opinion,  and  it  does  not  signify  any  allernative 
condition,  privilege,  or  option,  but  the  positive 
and  absolute  condition  of  payment  at  the  time, 
place,  and  in  the  specific  funds  named.  The 
court,  therefore,  erred  in  it  declaration  of  law. 
We  find  no  other  error,  but  for  this  ih& 
judgment  is  reversed  and  the  cause  is  remanded 
for  new  trial. 

Rehearing  denied. 
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G.  V.  HANKINS  et  aL,  Respts., 

r.  . 
Adolph  OTTINGER  et  al„  Appts, 

(115  Cal.  451.) 

1  •  An  ag^reement  by  the  owners  of  race 
horses  entered  at  certain  stake  races  to  divide 
equally  all  premiums  and  stake  moneys  offered 
hy  the  associations  on  sucb  races  awarded  to  any 
of  tbe  horses  of  either  is  not  void  as  a  wagerinff 
contract. 

2.  A  horse  race  iriven  by  an  associa- 
tion with  an  offer  of  a  purse  by  the  asso- 
ciation to  the  successful  contestant  does  not  be- 
come a  waKer  between  the  competitors  because 
of  a  provision  for  dlvidin{f  the  entrance  moneys 
between  the  flret  three  horses  in  the  race. 

(December  31,  1886.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Superior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  enforce  a  contract  to  divide 
money  earned  by  running  horse  races.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Davis  ft  Hill»  for  appellants: 

The  contract  or  arrangement  recovered  on  is 
unlawful  and  against  public  policy.  The  rac- 
ing of  horses  for  moneys  toward  which  the 
contestants  contribute  is  a  wagerous  under- 
taking and  cannot  be  enforced  in  a  court  of 
justice. 

Whether  what  Ottinger  and  Johnson  ar- 
ranged and  carried  out  is  expressly  prohibited 
by  the  statute  or  not,  it  Is  "otherwise  contrary 
to  good  morals"  and  against  public  policy. 

Beard  v.  Beard,  65  Cal.  355;  Bangs  v.  Dunn, 
66  Cal.  78;  Edwards  v.  Esiell,  48  Cal.  195; 
Powell  V.  Maguire,  43  Cal.  21;  Spence  v.  Harcey, 


Note.— As  to  lethality  of    bets  on   hon«e  race, 
see  note  to  Bernard  v.  Taylor  (Or.)  18  L.  R.  A.  85»: 
also  Morrison  v.  Bennett  (Mont.)  po«t^  — . 
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22  Cal.  842;  Forbes  v.  McDonald,  54  Cal.  d9; 
Fuller  V.  Dame,  18  Pick.  472;  Oscanyan  v. 
Winchester  Repeating  Arms  Co.  103  U.  S.  267- 
272.  26  L.  ed.  542-544;  IMandv.  TaUiaferro, 
N.  Y.  Trans.  App.  9, 1870. 

In  all  cases  contra  honos  mores  the  court 
leaves  the  parties  where  it  finds  them. 

Vulcan  PouHler  Co.  v.  Hercules  Poicder  Co.  96^ 
Cal.  517. 

Such  contracts  prove  themselves  out  of 
court  whenever  their  nature  is  disclosed. 

El  Dorado  County  v.  Damson,  30  Cal.  524; 
Bowman  v.  Gonegal,  19  La.  Ann.  828,  92  Am. 
Dec.  537;  Me^rrill  v.  Nightingale.  93  Cal.  458; 
Vulcan  Powder  Co.  v.  Hercules  Pouter  Co.  96 
Cal.  517;  Wyman  v.  Moore,  103  Cal.  214;  Peo- 
ple V.  Sergeant,  8  Cow.  140;  HaU  v.  Bergen,  1ft 
Barb.  126. 

A  sweepstakes  is  a  race  in  which  stakes  ar& 
to  be  made  by  the  owners  of  the  horses  en> 
gaged,  and  any  such  race  is  still  a  sweepstakes 
when  money  oV  other  prize  is  added. 

Such  a  sweepstakes  is  gaming,  such  moneys 
cannot  be  recovered.  That  other  valuables 
are  added  does  not  remove  the  taint.  It  is 
still  recovering  a  bet. 

Gibbons  V.  Goucerneur,  1  Denio,  171;  Harris 
V.  White,  81  N.  Y.  539;  Gahan  v.  Neville,  2 
Cal.  81;  Fuller  v.  Hutchings,  10  Cal.  525,  70 
Am.  Dec.  746. 

The  whole  transaction  is  vicious  if  a  part  of 
it  is. 

McGreuor  v.  Donnelly.  67  Cal.  150;  Kreamer 
V.  FMrl,  91  Cal.  116. 

As  to  all  such  contracts  and  the  incidents- 
tbereto  the  courts  keep  their  hands  off. 

Martin  v.  Wade,  37  Cal.  174;  Hill  v.  Kidd, 
43  Cal.  615;  Gridley  v.  Dorn,  57  Cal.  78,  40 
Am.  Rep.  110. 

Messrs.  Rothchild ft  Ach,for  respondents: 

The  contract  was  executed,  and.  even 
though  against  public  policy,  the  court  will 
enforce  payment  of  moneys  due. 

Brooks  v.  Martin,  2  Wall.  70,  1*^  L.  ed.  782; 


1896. 


Hankinb  y.  Otttnobr. 
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McDonald  v.  Lund,  18  Wash.  412;  Manchester 
<fc  L.  B.  Co,  V.  Concord  R.  Corp,  66  N.  H.  100, 
-9  L.  R.  A.  639.  8  Inters.  Com.  Rep.  819; 
Western  U.  Teleg.  Co.  v.  Union  P.  B.  Co.  8 
Fed.  Rep.  423;  Central  Trust  Co.  y.  Ohio  C. 
B.  a>.  23  Fed.  Rep.  806. 

The  contract  is  not  illegal  or  Yoid. 

The  presumption  of  law. is  in  faYor  of  the 
legality  of  a  contract. 

Chiity,  Contr.  977. 

The  illegality  of  an  agreement,  unless  dis- 
•closed  by  the  pleadings  or  the  proofs  of  the 
party  claiming  through  it,  must,  in  order  to  be 
nYailable  to  the  adYerse  party,  be  specially 
pleaded. 

Fitzgerald  y.  Fitzgerald  dt  M.  Constr,  Co.  44 
Neb.  468. 

A  defense  that  the  contract  sued  on  is  in 
Yiolation  of  public  policy  or  public  law  is  an 
affirmatiYe  defense,  and  must  be  pleaded  to  en- 
able defendant  to  introduce  eYiaence  in  sup- 
port thereof. 

Maitland  y.  Zanoa,  14  Wash.  92;  Buchtel  y. 
Evans,  21  Or.  809:  Ah  Boon  y.  Smith,  25 
Or.  89;  Sharon  y.  Sftaron,  68  Cal.  29. 

The  facts  do  not  show  a  bet  or  a  wager. 

Altord  Y.  Smith,  68  Ind.  58. 

Plaintiffs  can  recoYer  their  share  of  the 
prize.  CYen  though  the  contract  coYered  sweep- 
's takes. 

If  the  contract  is  in  part  bad,  as  being  in 
Yiolation  of  law,  but  good  in  part,  and  the 
f?ood  can  be  separated  from  the  bad,  that  which 
is  good  will  be  enforced  in  law. 

Jackson  y.  Shatol,  29  Cal.  267;  Granger  v. 
Original  Empire  Mill  d  Min.  Co.  59  Cal.  679; 
I^orris  v.  Harris,  15  Cal.  256;  Prost  y.  More, 
40  Cal.  347;  TreadweU  v.  Davis.  84  Cal.  601, 
^94  Am.  Dec.  770;  Santa  Clara  Valley  Mill  dt 
L.  Co.  Y.  Hayes,  76  Cal.  387;  Corcoran  y.  Le 
high  &  F.  Coal  Co.  188  111.  390. 

Van  Fleet,  J.,  deliYered  the  opinion  of 
the  court: 

It  is  contended  that  the  contract  sued 
•on  was  without  consideration,  in  that  it 
was  a  mere  wagering  Yenture,  which  was  void 
as  against  public  policy,  and  not  enforceable 
in  a  court  of  law.  The  contract,  as  alleged 
and  found,  was  substantially  this:  The  plain- 
tiffs and  the  defendants,  both  owning  race 
horses,  and  having  them  entered  in  certain 
stake  races  about  to  be  given  by  the  Pacific 
Coast  Blood  Horse  Association  and  the  Cali- 
fornia Jockey  Club,  made  the  agreement  be- 
tween themselves  that  they  would  pool  all 
premiums  and  stake  moneys  offered  bv  said 
associations  on  said  races,  which  should  be 
awarded  to  either  or  any  of  their  said  horses, 
and  divide  the  same  equally— one  half  to  the 
plaintiffs  and  one  half  to  the  defendants.  It 
was  found  that  one  of  the  defendants'  horses 
was  awarded  a  purse  so  offered,  amounting  to 
$5,480,  which  defendants  now  refuse  to  divide. 
At  common  law  a  wager  made  in  respect  to 
matters  not  affecting  the  feelings,  interests,  or 
character  of  third  persons,  or  the  public  peace, 
or  good  morals,  or  public  policy,  was  valid  and 
its  payment  could  be  enforced;  but  if  it  was 
of  a  kind  to  affect  the  interests  or  character  of 
third  persons,  or  was  in  relation  to  a  matter 
which  militated  against  good  morals  or  sound 
publk  policy,  it  was  void,  and  no  action  in 
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affirmance  of  such  a  contract  could  be  main- 
tained. Whether  betting  on  horse  races  was 
of  a  character  to  fall  within  the  latter  class  at 
common  law  is  a  matter  about  which  there  is 
elsewhere  some  contrariety  in  the  adjudged 
cases.  But  so  fiir  as  this  state  is  concerned, 
the  question  haS  been  directly  settled  in  the 
case  of  Oridley  v.  Dorn,  57  Cal.  78,  40  Am. 
Rep.  110,  where  it  was  held  that  such  contracts 
are  void,  as  contravening  good  morals,  and 
cannot  be  enforced  by  the  courts.  It  is  well 
settled,  however,  that  a  bet  or  wager,  such  as 
comes  within  the  rule  of  public  policy  and  good 
morals  invoked  in  that  case  and  by  the  appel- 
lants here,  is  where  the  parties  competing 
themselves  each  put  up  or  bet  a  certain  sum 
or  valuable  thing,  which  is  to  be  taken  by 
the  winner  and  forfeited  by  the  loser  on  the 
turn  of  the  event.  Alwrd  v.  Smith.  68  Ind. 
58;  Harris  y.  White.  81  N.  Y.  532.  Such  a 
contract  will  not  be  affirmed  by  the  courts, 
but  tde  parties  will  be  left  for  redress  to  their 
own  code  of  ethics.  But  the  contract  pre- 
sented for  consideration  was  not  such  a  con- 
tract. It  related  solely  to  purses  or  stake 
moneys  to  be  paid  by  the  associations  offer- 
ing them,  and  covered  nothing  which  the 
parties  themselves  might  see  fit  to  hazard. 
There  was  no  wager  or  net  of  their  own  money 
to  be  lost  by  one  and  taken  by  the  other, 
but  only  that  of  a  third  party  offered  for  their 
competition.  This  did  not  constitute  the 
transaction  a  wager.  * 'There  is  a  clear  dis- 
tinction," says  the  supreme  court  of  judicature 
of  Indiana  in  Alvord  v.  Smith.  68  Ind.  58, 
"between  a  wager  or  a  bet,  and  a  premium  or 
reward.  In  a  wager  or  a  bet  there  must  be 
two  parties,  and  it  is  known  before  the 
chance  or  uncertain  event  upon  which  it  is 
laid  is  accomplished,  who  are  the  parties  who 
must  either  lose  or  win.  In  a  premium  or  re- 
ward, there  is  but  one  party  until  the  act  or 
thing  or  purpose  for  which  it  is  offered  has 
been  accomplished.  A  premium  is  a  reward 
or  recompense  for  some  act  done;  a  wager  is 
a  stake  upon  an  uncertain  event.  In  a  pre- 
mium it  is  known  who  is  to  give  before  the 
event;  in  a  wager  it  is  not  known  until  after 
the  event.  The  two  need  not  be  confounded." 
That  was  a  case  where  the  winner  of  a  purse 
offered  by  a  trotting  association  on  a  race 
sued  to  recover  the  amount  upon  the  associa- 
tion refusing  to  pay;  the  defepse  of  the  lat- 
ter being  that  the  purse  was  a  mere  wager, 
which  did  not  constitute  a  valid  consideration 
for  their  promise.  It  was  held  that  the  win- 
ner coula  recover.  The  distinction  between 
a  bet  or  wager  and  a  premium  or  purse  is 
thus  given  in  Harris  v.  White,  81  N.  Y.  582: 
"A  bet  or  wager  is  ordinarily  an  agreement 
between  two  or  more,  that  a  sum  of  money  or 
some  valuable  thing,  in  contributing  which  all 
agreeing  take  part,  shall  become  the  property 
of  one  or  some  of  them,  on  the  happening  in 
the  future  of  an  event  at  the  present  uncer- 
tain; and  the  stake  is  the  money  or  thing 
thus  put  upon  the  chance.  There  is  in  them 
this  element  that  does  not  enter  into  a  mod- 
ern purse,  prize,  or  premium,  viz.,  that  each 
party  to  the  former  gets  a  chance  of  gain 
from  others,  and  takes  a  risk  of  loss  of  his 
own  to  them.  'Illegal  gaming  implies  gain 
and  loss  between  the  parties  by  betting  such 
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as  would  excite  a  spirit  of  cupidity.'  People 
V.  Sergeant,  8  Cow.  189.  A  purse,  prize,  or 
premium  is  ordinarily  some  valuable  thing 
offered  by  a  person  for  tbe  doing  of  something 
by  others,  into  the  strife  for  which  he  does 
not  enter.  He  has  *not  a  chance  of  gaining 
the  thing  offered;  and,  if  he  abide  by  his 
offer,  that  he  must  lose  it,  and  give  it  over  to 
some  of  those  contending  for  it,  is  reasonably 
certain."  It  is  betting  or  wagering  on  the 
event  of  races  which  is  regarded  by  the  law 
as  immoral,  and  which  it  undertakes  to  dis- 
courage by  refusing  its  countenance  in  the 
way  of  legal  redress  to  enforce  such  com- 
pacts. Trials  of  speed  between  horses,  con- 
monly  denominated  * 'horse  races,"  are  not  in 
themselves,  and  apart  from  the  improper  pur- 
poses they  may  be  made  to  subserve,  dis- 
countenanced by  the  law.  Nor  is  the  giving 
of  purses  or  premiums  by  associations  or  in- 
dividuals, not  themselves  competing  for  the 
purpose  of  encouraging  such  contests,'  re- 
garded as  contrary  to  good  morals  or  forbid- 
den. Were  these  things  unlawful  our  state 
and  district  agricultural  societies  which  are 
fostered  and  encouraged  by  the  laws  of  the 
state,  would  be  compelled  to  forego  one 
of  their  most  popular  and  attractive  features. 
The  offering  of  a  purse  or  premium  for  the 
fastest  pace  horse  is  not  distinguishable  in 
principle,  however  it  may  be  otherwise  re- 
garded, from  the  giving  of  a  premium  for 
the  best  qualities  in  other  respects  in  the 
horse,  as  for  draught  or  breeding  purposes, 
or  for  the  best  breed  of  bulls  or  cows  or  other 
domestic  animals.  In  the  one  case  it  encour- 
ai^es  the  breeding  of  the  animal  for  his  qual- 
ities of  speed;  in  the  other,  it  brings  out  the 
best  draught  horse  or  brood  mare,  or  the  most 
desirable  breed  of  cattle,  sheep,  or  hogs.  And 
competing  for  such  premiums  or  offerings, 
whatever  may  be  their  designation,  is  not 
competing  for  a  bet  or  wager.  As  suirgested 
luAltordY,  Smith,  63  Ind.  58:  ''The^se  pre- 
miums are  certainly  not  wagers.  As  well 
might  we  call  an  insurance  policy  a  wager,  be- 
cause it  is  to  be  paid  on  an  uncertain  event,  as 
to  call  a  premium  a  wager,  because  we  do  not 
know  who  will  be  entitled  to  it  until  the  event 
happens."  In  the  present  case  the  evidence 
shows  that  the  amount  found  to  have  been 
won  by  defendants  was  all  money  offered  by 
the  association^.  The  fact  that  the  latter 
added  to  the  $5,000  purse  the  amount  of  the 
entrance  money,  to  be  divided  between  the  first, 
second,  and  third  horses  in  the  race,  did  not 
tend  to  impart  to  the  transaction  the  char- 
acter of  a  wager  between  the  competitors. 
This  entrance  money  had  been  paid  to  the 
associations  by  the  various  persons  desiring 
to  compete  in  the  race,  respectively,  not  as 
a  wager  or  bet,  which  might  be  withdrawn 
before  the  event,  but  as  a  fee  for  the  privi- 
lege of  entering  in  the  race,  which  became  and 
was  the  property  of  the  association  as  much 
as  the  principal  purseof  $5,000.  It  constituted, 
in  no  proper  sense,  a  bet  or  wager  between  the 
parties. 

The  objection  that  the  evidence  docs  not 
sustain  the  finding  that  defendants  were 
partners  in  the  transaction  is  untenable.  Un- 
der the  evidence,  the  court  was  fully  justified 
in  finding  the  existence  of  that  relationship; 
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and  also  that  Ottinger  was  authorized  to  enter 
into  the  agreement  in  behalf  of  the  partner- 
ship. 

Tfie  order  denying  a  new  trial  is  affirmed. 

We  concur:  Harrison,  J.;  McFarlandf. 

J. 
Rehearing  in  banc  denied.  Beatty*  Ch.  J.  „ 

dissenting. 


(In  Banc.) 

COLFAX  MOUNTAIN  FRUIT  COMPANY, 

Bespt,, 

V. 

SOUTHERN  PACIFIC  COMPANY,  Appt. 
(118  Cal.  648.) 

1.  The  liability  of  a  carrier  for  pae«en« 
geP'traSn.  service  continues  to  destination, 
under  a  contracc  to  receive  and  forward  fruit  by 
such  Bcrvice  to  a  connectiDfr  statioD  on  its  road 
and  from  there  "to  forward**  theproperty  to  des- 
tination, but  providinflT  that  "its  responsibiiity  as 
a  common  carrier  is  to  cease  at  the  point  where 
tbe  freight  leaves  its  road." 

2.  Variance     between    pleading    and 

Jiroof  is  not  grround  for  reversal  when  no  ob- 
ection  was  made  in  the  trial  court. 

(McFarland^  J.,  dissents.) 

(October  22, 1887.)' 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Placer  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  breach  of  a  carriage 
contract.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  F.  Herrin,  with  Mr. 
Foshay  Walker,  for  appellant: 

The  instructions  once  having  been  given  ta 
the  carrier  to  whom  the  forwarder  delivers  the 
goods,  any  failure  in  matter  of  complying 
with  them  on  the  part  of  the  connecting  car- 
rier, either  in  transporting  the  goods  in  ac- 
cordance therewith,  or  conveying  the  neces- 
sary in  formation  to  the  next  connecting  carrier, 
is  alone  chargeable  to  the  particular  connect- 
ing carrier  at  fault. 

J^anson  v.  Jacob,  12  Mo.  App.  127. 

If  the  road  of  the  companjr  connects  with 
other  roads,  and  goods  are  received  for  trans- 
portation beyond  the  termination  of  its  own 
line,  there  is  superadded  to  its  duty  as  a  com- 
mon carrier  that  of  forwarder  by  the  connect- 
ing line;  that  is,  to  deliver  safely  the  goods  to 
such  line — the  next  carrier  on  the  routebeyond. 

Mprick  V.  Michigan  C.  R.  Co.  107  U.  S.  102. 
27  L.  ed.  825. 

If  more  is  expected  from  the  company  re- 
ceiving the  shipment,  there  must  be  a  special 
agreement  for  it. 

Where  an  express  company  agrees  to  for- 
ward a  package  to  a  point  beyoncT the  terminus 
of  its  route,  the  contract  expressly  limiting  its 
liability  to  that  of  forwaider,  and  through 
charges  not  having  been  paid,  the  liability  of 


Note.— As  to  liabilities  of  connecting  carriers, 
see  also  Chicago  &  A.  R.  Ck).   v.  Mulford  (HI.)  35 
L.  R.  A.   69e,  and   other  cases  cited  In  Jooinoie  ■ 
thereto,  i 
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the  compaDy  as  a  common  carrier  ceases  at  the 
end  of  its  route. 

Seed  V.  United  States  Exp,  Co.  48  N.  Y.462, 
7  Am.  Rep.  561;  Van  San t word  v.  St.  John, 
6  Hill."  157;  Farmers'  d  M,  BankY,  Champlain 
Transp.  Co.  18Vt.  121;  Elmore  v.  Naugatuek 
K  Co.  23  Conn.  457,  63  Am.  Dec.  148;  Dil- 
Um  V.  New  York  db  E.  E,  Co.  1  Hilt.  231; 
Bempstead  v.  New  York  C.  i?.  Co,  28  Barb. 
485;  Knott  v.  Raleigh  cfe  0.  R,  Co.  9b  N.  C. 
73;  Berg  ▼.  AUhison,  T,  4t  S.  F,  R.  Co.  30 
Kan.  561;  Deming  v.  Norfolk  db  W,  R.  Co.  21 
Fed.  Rep.  25;  Shiff  v.  Netc  York  C.  dtH.R.  R, 
Co.  16  Hun,  278;  Atchison,  T.  d  S.  F.  R.  Co. 
V.  Ric?iardson,  53  Kan.  257;  Ovlf\  C.  dt  S.  F. 
R.  Co.  V.  Tennant  (Tex.  Civ.  App.)  22  8.  W. 
761;  Wehmann  v.  Minneapolis,  St.  P.  db  S.  S. 
Jr.  R.  Co.  58  Minn.  22;  McEacheran  v.  Michi- 
gan C.  R,  Co.  101  Mich.  264;  Gulf,  C  dk  S.  F, 
B.  Co,  V.  Allcorn  (Tex.  Civ.  App.)  23  S.  W. 
186. 

Messrs,  Ben.  P.  Tabor  and  Charles 
Tuttle  for  respondent. 

Garoutte,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages.  The 
case  was  tried  upon  an  agreed  statement  of 
facts,  and  judgment  went  for  plaintiff.  This 
appeal  is  prosecuted  from  such  judgment. 

The  important  question  presented  here  for 
consideration  is.  Does  the  judgment  follow 
the  findings  of  fact?  And  the  determination 
of  that  question  is  dependent  upon  the  con- 
struction to  be  given  a  certain  contract  en- 
tered into  between  the  parties  to  the  action. 
This  contract  was  in  the  form  of  a  shipping 
order,  made  out  by  plaintiff,  and  the  parts 
thereof  material  for  our  consideration  are  as 
follows: 

Shipping  Order,  Southern  Pacific  Company. 
Colfax  Station.  October  24,  1890. 

Delivered  this  day  by.  the  undersigned  to  the 
Southern  Pacific  Company  the  property  herein 
described,  iiv  apparent  cood  order,  except  as 
noted,  to  be  forwardea  with  as  reasonable 
despatch  as  its  general  business  will  permit  to 
Ogden  ^station,  and  there  delivered  in  like 
good  order,  .  .  .on  payment  of  charges, 
subject  to  the  following  conditions  and  agree- 
ments indorsed  hereon:  Consignee,  marks 
and  destination:  Sgobel  &  Day,  New  York. 
[Here  follows  a  description  of  the  property 
consisting  of  fresh  fruit.]  Care  C.  &  N.  W. 
via  Eric  Dispatch,  New  York.  Passengers 
train  service,  IF.  P.  32,009.  Agent  Southern 
Pacific  Company  will  please  forward,  subject 
to  conditions  and  agreements  indorsed  hereon. 
[Signed]  C.  M.  F.  Co.,  Shippers. 

This  printed  contract,  at  the  time  of  being 
signed  and  delivered  by  plaintiff  to  defend- 
ant, had  indorsed  upon  the  back  thereof, 
among  other  printed  conditions,  the  follow- 
ing: "That  the  company  agrees  to  forward 
the  property  to  the  place  of  destination  named, 
but  its  responsibility  as  a  common  carrier  is  to 
cease  at  the  station-  where  the  freight  leaves 


"(•)  Wben  freight  io  destined  off  or  beyond  the 
line  of  the  Southern  Paoiflc  Company,  agents  will 
be  careful  to  note  tbat  tbe  name  here  Insened 
is  the  station  at  which  freight  leaves  the  road." 
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this  road,  where  the  property  is  to  be  delivered 
to  connecting  roads  or  carriers ."  It  seems  that 
the  characters  '*U.  P.  32,009"  meant  Union 
Pacific  car  No.  32,009.  Defendant  trans- 
ported the  car  in  question  by  passenger 
train  over  its  road  to  Ogden.  and  there 
delivered  it  to  the  Union  Pacific  Railwav 
Company,  the  next  connecting  carrier,  with 
a  request  that  the  last-named  companv  "and 
its  connection  between  Ogden  and  New 
York  City  should,  until  the  arrival  of  said  car 
at  final  destination,  accord  to  it  passenger 
train  service."  After  delivery  to  the  Union 
Pacific  Company,— but  on  what  line  does  not 
appear, — delay  occurred  in  the  transmission 
of  the  car,  so  that  it  was  three  days  overdue 
on  arrival  at  New  York,  and  in  consequence 
tbe  fruit  suffered  decay,  and  was  sold  at  a  loss- 
to  plaintiff.  This  loss  forms  tbe  basis  of  the 
judgment  rendered. 

It  is  contended  by  plaintiff  that  bv  the 
contract,,  which  has  been  substantially  set 
forth,  defendant  undertook  to  furnish  passen- 
ger-train service  for  the  car  of  fruit  from  Col- 
fax to  New  York,  and  that  the  connecting 
lines  were  its  agents  for  this  purpose.  It  is 
claimed,  by  defendant  that  under  the  con- 
tract, upon  delivery  of  the  car  of  fruit  at 
Ogden  to  the  Union  Pacific  Company,  with 
instructions  for  continued  passenger-train 
service,  defendant's  obligation  under  the  con- 
tract terminated.  There  is  no  question  but 
that  the  defendant  had  the  power  to  enter 
into  a  contract  with  plaintiff,  whereby  it 
bound  itself  to  carry  this  fruit  from  Colfax  to- 
New  York  city  by  passenger-train  service. 
Such  is  the  law  everywhere,  and  this  princi- 
ple is  directly  recognized  by  g  2201  of  the 
Civil  Code,  which,  in  effect,  provides  that 
the  liability  of  a  common  carrier  who  accepts, 
freight  for  a  place  beyond  his  usual  route 
ceases  upon  delivery  of  the  freight  at  the 
end  of  his  route  in  tbat  direction  to  some- 
other  competent  carrier  carrying  to  the  place 
of  address,  or  connected  with  those  who  thus, 
carry,  unless  he  stipulates  otherwise.  There 
is  no  authority  in  the  contract  justifying  the- 
construction  that  its  terms  demanded  * 'pas- 
senger service  to  Ogden.  and  a  request  simply 
to  connecting  carriers  for  passenger  service 
thereafter."  A  shipper  desirous  of  through 
passenger- train  service  would  hardly  be  satis- 
fied with  such  a  contract.  By  that  construc- 
tion there  would  be  no  obligation  upon 
tbe  part  of  the  Union  Pacific  Companv  to 
give  passenger  service,  and  its  refusal  to 
furnish  it  would  create  no  liability  either 
against  it  or  defendant.  The  defendant's  im- 
plied contract  demanded  that  it  deliver  the 
fruit  to  the  Union  Pacific,  with  instructions 
to  further  trans()ort  it,  but  there  would  be  no 
implied  contract  that  this  fruit  should  have 
passenger-train  service  thereafter.  The  law 
demanded  no  such  request  from  defendant. 
The  contract  upon  its  face  contains  no  cove- 
nant that  a  request  for  passenger  train  service 
should  be  made  by  defendant  of  the  Union 
Pacific  Company.  As  to  such  service,  th& 
contract  before  us  bears  but  one  of  two  con- 
structions: either  it  was  an  agreement  upon 
the  part  of  the  defendant  to  furnish  such  serv- 
ice to  Ogden,  or  an  agreement  to  furnish  such 
service  to  New  York  city.    The  contract  is  a 
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printed  form,  and  is  evidently  used  for  regu- 
lar freight  service.  It  is  also  apparent  tbat 
it  is  used  for  all  freight  service,  whether  or 
not  the  freip^ht  is  transported  beyond  its  own 
lines  of  road.  For  these  reasons  apparent 
iDConsistencies  arise  as  to  some  of  its  pro- 
visions. If  the  defendant  agreed' to  transport 
this  fruit  to  New  York,  there  can  be  no  ques- 
tion but  that  it  also  agreed  to  give  it  passen- 
ger train  service;  for  that  the  fruit  was  to  have 
such  service  as  far  as  the  defendant  agreed  to 
carry  it  is  and  must  be  conceded.  The  con- 
tract is  unilateral  in  form,  and  in  three  dis* 
tinct  and  separate  places  therein  we  find  an 
agreement  as  to  the  transportation  of  this 
freight:  (1)  Defendant  agreed  to  forward  it  to 
Ogden  station  from  Colfax,  "with  as  reason- 
able despatch  as  its  general  business  would  per- 
mit." (2)  Defendant  agreed  to  forward  it 
"subject  to  conditions  and  agreement  indorsed 
hereon."  (3)  The  defendant  agreed  to  "for- 
ward the  property  to  the  place  of  destination 
named."  The  first  provision  is  an  agreement 
to  carry  the  fruit  from  Colfax  to  Ogden;  the 
second  provision  is  clearly  one  to  carry  the 
fruit  from  Colfax  to  one  of  two  places,— Ogden 
or  New  York;  the  third  provision  is  .one  to 
-carry  the  fruit  from  Colfax  to  Ogden,  or  from 
Colfax  to  New  York,  or  it  is  an  agreement  to 
forward  the  fruit  from  Ogden  to  "New  York. 
It  will  be  observed  that  tne  verb  "carry"  or 
"transport"  is  not  used  in  this  contract,  but 
tbat  the  verb  "forward"  is  used  in  the  three 
provisions  cited.  It  cannot  be  questioned  that 
the  defendant,  in  agreeing  to  forward  the 
fruit,  as  the  word  is  used  in  the  first  two  In- 
stances found  in  the  contract,  stood  in  the 
position  of  a  common  carrier  towards  the 
plaintiff,  and  not  in  the  position  of  a  "for- 
warder." It  must  be  true  that  it  was  treating 
with  plaintiff  in  tbat  capacity;  and  it  is  equally 
true  that  by  the  use  of  the  Verb  "forward"  it 
was  understood  by  both  parties  that  the  defend- 
ant was  to  carry  or  transport  the  fruit.  This 
is  manifest  when  it  is  considered  that  the  route 
from  Colfax  to  Ocden  is  its  own,  and  that  the 
property  was  to  be  taken  over  that  route  by 
it.  Hence,  as  a  common  carrier,  it  agreed  to 
"forward"  the  fruit  over  its  own  road;  in  other 
words,  carry  or  transport  it.  This  brines  us 
to  a  consideration  of  the  meaning  of  the  word 
* 'forward,"  as  used  in  the  last  provision  cited. 
When  contracting  parties  use  the  same  word 
three  times  in  a  contract,  and  in  the  first  two 
instances  its  meaning  is  plain,  other  things  be- 
intr  equal,  it  should  be  given  the  same  meaning 
when  used  the  third  time.  Any  doubt  or 
ambiguity  as  to  the  intention  of  the  parties  in 
the  use  of  the  word  under  such  circumstances 
should  be  solved  in  favor  of  the  construction 
conceded  in  other  portions  of  the  contract. 
Especially  should  such  construction  obtain 
when  the  word  is  a  verb,  and  in  each  instance 
purports  to  deal  with  the  same  property.  It 
follows  that,  if  the  verb  "forward."  as  used  in 
the  contract,  means  to  carry  or  transport  in 
two  instances,  it  not  being  apparent  that  any 
other  meaning  was  intended  when  used  a  third 
time,  we  will  give  it  the  same  meaning  when 
so  used.  Upon  such  construction  the  last 
clause  of  the  contract  we  have  quoted  binds  the 
defendant  to  carry  or  transport  the  fruit  to  "the 
place  of  destination  named;"  and  that  place 
40  L.  R.  A. 


was  New  York.  It  certainly  cannot  be  con- 
tended that  it  was  Ogden  station,  for  it  was 
shipped  to  New  York.  By  the  contract  it  was 
consigned  to  8gobel  &  Day.  New  York.  The 
contract  in  terms,  declares  its  "destination"  to 
be  New  York;  freight  was  agreed  to  be  paid 
upon  it  to  that  city;  and  the  particular  common 
carriers  that  were  to  transport  it  to  that  point 
are  set  forth  upon  the  face  of  the  con- 
tract. The  provision  of  the  contract  which 
we  have  just  been  considering,  quoted  in  full, 
is  as  follows:  "That  the  company  agrees  to 
forward  the  property  to  the  place  of  destina- 
tion named,  but  its  responsibility  as  a  com- 
mon carrier  is  to  cease  at  the  station  where 
the  freight  leaves  this  road,  when  the  prop- 
erty is  to  be  delivered  to  connecting  roads  or 
carriers."  Taking  this  provision  alone,  its 
natural  and  reasonable  construction  is  an 
agreement  to  carry  and  transport  this  car  of 
fruit  from  Colfax  to  New  York.  It  is  plain 
that  the  word  "forward"  is  not  used  in  its 
technical,  comnaercial  sense,  and  that  by  its 
use  the  defendant  did  not  intend  to  assume 
the  duties  of  a  "forwarder."  In  the  first 
place,  the  defendant,  as  a  common  carrier,  re- 
ceived property  consigned  to  New  York,  was 
bound  by  implied  contract  to  forward  that 
property  from  Og:den;  hence  the  provision 
from  such  standpoint  has  no  force.  Second. 
If  the  agreement  was  simply  to  "forward" 
from  Ogden  to  New  York,  all  the  latter  por- 
tion of  the  provision  has  no  force  and  effect; 
for,  if  the  defendant  was  acting  simply  as  a 
"forwarder"  of  freight,  he  would  assume  no 
liability  as  a  common  carrier  after  the  fruit 
left  Ogden.  Section  2201  of  the  Civil  Code 
so  provides  in  terms.  Third.  This  clause  of 
the  provision  clearly  applies  to  all  freight 
handled  by  defendant,  whether  that  freight 
be  consigned  to  a  point  upon  or  beyond  its 
route;  hence  the  word  "forward"  must  neces- 
sarily be  deemed  to  be  used  in  the  sense  of 
"transport"  or  "carry."  If  the  provision  be 
construed  as  alone  referring  to  the  forwarding 
of  freight  by  defendant  over  another  route,  it 
would  be  inharmonious  and  inconsistent  with 
the  clause  which  follows,  wherein  it  is  pro- 
vided that  when  the  property  is  to  be  delivered 
to  connecting  roads  or  carriers  defendant's 
liability  as  a  common  carrier  ceases.  By  this 
clause  of  the  provision  it  is  clearly  implied  that 
property  is  "forwarded"  to  the  place  of 
destination  when  not  delivered  to  connecting 
roads  or  carriers.  For.  these  reasons  also  we 
conclude  that  this  provision  of  the  contract 
contains  an  agreement  to  transport  and  carry 
this  freight  from  Colfax  to  New  York.  The 
clause  following,  to  the  effect  that  it  shall  be 
relieved  from  liability  as  a  common  carrier 
while  the  goods  are  in  transit  between  Ogden 
and  New  York,  in  no  way  effects  the  question 
under  consideration,  for  the  liability  here  sued 
upon  is  not  the  liability  of  a  common  carrier, 
but  a  liability  incurred  for  breach  of  a  special 
contract.  By  this  conclusion  the  three  pro- 
visions of  this  contract  we  have  had  under  con- 
sideration are  consistent  and  harmonious,  and 
due  force  and  effect  are  given  to  each.  The 
defendant's  contract  being  to  carry  this  freight 
to  New  York,  it  necessarily  follows  that  it  was 
to  give  it  passenger- train  service  to  that  point 
It  if  ailed  to  render  such  service;  hence  there 
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was  a  breach,  and  a  loss  resulted  to  plaintiff 
by  reason  of  that  breach.  The  contract  be- 
tween the  parties,  as  stipulated  at  the  trial, 
varied  from  that  alleged  in  the  complaint, 
but  it  seems  no  objection  was  made  by  the  de- 
fendant on  this  ground  in  the  court  below  at 
any  stage  of  the  proceeding,  and  for  this  reason 
we  will  not  now  reverse  the  judgment  upon 


the  ground  of  such  variance.  We  find  no  sub- 
stantial error  in  the  record.  For  the  foregoing 
reasons  the  judgment  is  a  firmed. 

We  concur:    Van  Fl\eet,  J. ;  HarrisQii, 
J. ;  Temple*  J. ;  Henshaw,  J. 

I  dissent:    McFarland,  J. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Harry  NICHOLS,  Appt., 
Cornelius  PECK. 


SAME.  A^t,, 

V. 

Frank  HUTCHINSON. 


SAME,  Appt., 

V. 

Levi  HUTCHINSON. 
(70  Conn.  439.) 

1.  AhajrwuiyeonnecUMkga,rig;htofwB,y 

by  prescription  with  a  hlgbwajr  may  be  cut 
down  by  tbe  owner  of  the  easement  to  the  ^racle 
of  the  highway  when  that  Is  lawfully  lowered  by 
tbe  public  authorities. 

2.  The  right  of  passaf^  throufl^h  a  bar- 
way  as  part  of  a  rif^ht  of  way  by  pre. 
snrlption  Is  not  lost  by  failure  to  use  it  for  eleven 
years  after  the  barway  has  been  made  impas- 
sable by  tbe  lowering  of  a  highway  with  which  it 
connected,  by  the  public  authorities,  and  tbe  use 
as  a  substitute  under  nn  implied  license  of  an- 
other barway  about  70  feet  distant. 

8.  A  conelnsioii  as  to  an  ultimate  faet» 
drawn  from  certain  specified  evidential  facts 
which  are  legally  incompetent  to  support  it,  is  a 
proper  subject  of  review  on  proceedings  in 
error. 

4.  The  chaining  and  locking:  of  a  gtA^ 
is  a  sufficient  revocation  of  an  implied  license  to 
use  it  arising  from  tbe  owner's  acquiescence  for 
eleven  years  In  its  use  by  one  who  bad  a  right  of 
way  across  the  premises,  after  a  barway  at 
some  distance  from  it,  through  which  he  had  a 
right  to  enter  the  highway,  had  been  made  im- 
passable by  tbe  lowering  of  tbe  highway  by  the 
public  authorities. 

5.  One  answering:  in  the  neg^ative  when 
asked  if  be  bad  "  a  regular  right  of  way  **  over  a 
farm,  without  l)eing  informed  of  the  purpose  of 
tbe  inquiry  and  with  no  intention  of  misleading, 
is  not  estopped  to  claim  that  be  has  a  way  by 
prescription  as  against  a  purchaser  of  tbe  prem- 
ises who  does  not  appear  to  have  relied  upon  tbe 
statement. 

(March  24. 1898.) 

APPEAL  by  plaintiff  from  judgments  of 
the  Court  of  Common  Pleas  for  Hartford 
County  in  favor  of  defendants  in  actions 
brought  to  recover  damages  for  trespass  on 
plaintiff's  real  estate.     Reversed. 


Note.— As  to  the  effect  of  nonuser  of  an  ease- 
ment, see  Welsh  v.  Taylor  (N.  Y.)  18  L.  R.  A.  536, 
And  note, 
40  L.  R,  A. 


The  facts  sufficiently  appear  in  the  opinion. 

Mr,  Cornelias  J.  Danaher,  for  appel- 
lant: 

The  court  has  found  that  the  plaintiff, 
Nichols,  was,  at  the  time  of  the  acts  com- 
plained of,  the  owner  and  possessor  of  the 
lands  described  in  the  complaint,  and  that  the 
acts  complained  of  were  committed  by  the  de- 
fendant. 

From  these  acts  the  law  implies  damage, 
and  consequently  the  plaintiff's  right  to  re- 
cover. 

Miller  v.  Bristol,  12  Pick.  550;  Swift's  Di- 
gest, 105,  512-514,  519;  Riley  v.  Oourley,  9 
Conn.  154. 

The  lowering  of  the  highway  gave  defend- 
ant, Peck,  no  right  to  make  the  change  of  73 
feet 

3  Kent,  Com.  557;  2  Bl.  Com.  36. 

In  Newkirk  v.  Sahler,  9  Barb.  653,  it  is  said 
that  if  a  public  highway  is  impassable,  a  trav- 
eler may  go  over  the  adjoining  land.  But  this 
would  not  extend  to  a  private  way,  for  it  is  the 
owner's  fault  if  he  do  not  keep  it  in  repair. 

Taylor  v.  Whitehead,  2  Dougl.  745;  Uenn's 
Case,  W.  Jones,  296;  Pomfiet  v.  Ricroft,  1 
Wms.  Saund.  321. 

Even  a  plea  justifying  under  such  a  condi- 
tion; if  it  would  be  a  justification,  is  not 
pleaded  in  this  case,  and  consequently  falls  in 
the  same  category  as  any  other  matter  l^eyond 
the  issues  in  the  case. 

Greenlhal  v.  Lincoln,  67  Conn.  376. 

That  the  defendant  had  a  right  of  way  73 
feet  north  of  the  point  where  we  claim  the 
trespass  was  committed  is  without  the  issue. 

Greenlhal  v.    Lincoln,  67  Conn.  376. 

Easements  lie  only  in  grant. 

6  Am.  &  Eog.  En^.  Law,  p.  148. 

It  must  be  a  fixed  way  alons:  definite  lines. 

Johnson  v.  Leinis,  47  Ark.  66;  Jones  v.  Per- 
civaU  5  Pick.  485,  16  Am.  Dec.  415;  Plimpton 
V.  Converse,  44  Vt.  166. 

A  way  ea:  vi  termini  imports  a  right  of  pass- 
ing in  a  particular  line. 

Comstock  V.  Van  Deusen,  5  Pick.  168;  3 
Kent,  Com.  551;  Sargent  v.  Ballard,  9  Pick. 
251;  Davie^Y.  Stephens,  7  Car  &  P.  570;  Livett 
V.  Wilson,  3  Binff.  119;  8  Kent.  Com.  444; 
Bodge  v.  Siacey,  89  Vt.  568;  Tracy  v.  Atherton, 
36  Vt.  503;  Campbell  v.  Wilson,  8  East,  294. 

A  right  of  way  by  prescription  must  be  un- 
interrupted, adversely  used,  and  held  for  the 
requisite  length  of  time. 

Jlill  V.  Crosby,  2  Pick.  466,  13  Am.  Dec. 
448;  Blake  v.  Everett,  1  Allen,  248. 

And  the  same  must  have  always  been  used 
without  chanse  or  variation. 

Lawton  v.  Rif>ers,  2  McCord,  L.  264, 13  Am. 
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Dec.  741;  South  Branch  R,  Go,  v.  Parker,  41 
N.  J.  Eq.  489;  Rumllv.  Napier,  82  Ga.  770, 10 
L.  R.  A.  484;  Guriii  v.  La  Grande  Hydraidic 
Water  Co.  20  Or.  34;  Shrewsbury  v.  Brown, 
25  Vt.  197;  Cotton  v.  PocassetMfg.  Co.  13  Met. 
429;3EeDt,  Com.  596. 

If  the  boundaries  are  DOt  fixed  by  deed, 
tbey  are  fixed  by  the  use  of  ibe  way,  and  the 
use  must  be  for  a  period  of  at  least  fifteen 
years. 

George  v.  Cox,  114  Mass.  382. 

An^  entry  on  lands  of  another,  unless  justi- 
fied, IS  a  trespass. 

26  Am.  &  Eng.  Enc.  Law,  p.  570;  1  Bou- 
vier,  Law  Diet. 

There  certainly  is  no  plea  of  right  of  'way 
by  necessity,  and  even  if  there  was,  it  would 
not  avail  the  defendant,  for  the  fundamental 
requisite  of  a  right  of  way  by  necessity  is  ab- 
sent here.  That  is,  the  common  ownership  of 
plaintiff's  and  defendant's  lands. 

Woodworth  v.  Raymond,  61  Conn.  70;  Tracy 
V.  Atherton,  35  Vt.  52,  82  Am.  Dec.  621. 

Nor  was  there  a  plea  of  license,  and  if  the 
defendant  relied  upon  license,  it  is  absolutely 
necessary  that  he  plead  it. 

Bill  V.  Morey,  26  Vt.  178;  Lockhart  v.  Geir, 
54  Wis.  138;  SenecalY.  Labadie,  42  Mich.  126; 
Buggies  v.  Lemre,  24  Pick.  187;  Practice  Act, 
p.  16,  §  6;  Practice  Act,  Forms,  pp.  231,  238. 

The  defenses  are  entirely  aside  from  the 
issue  in  the  record. 

Bill  V.  Morey,  26  Vt.  178;  Practice  Act,  rule 
4,  §  6;  Green  thai  v.  Lincoln,  67  Conn.  376. 

If  the  court  should  find  from  the  facts  set 
forth  in  the  finding,  that  the  said  Peck  had 
the  license  to  enter  upon  said  land,  and  that 
said  license  should  not  be  pleaded,  then  the 
license  could  not  have  carried  with  it  any  in- 
terest in  the  land. 

Statute  of  Frauds.  1366;  Cooley,  Torts,  306; 
Druse  v.  Wheeler,  22  Mich.  439. 

And  was  therefore  revocable  at  will. 

Cooley.  Torts,  305;  Druse  v.  Wheeler,  22 
Mich.  439;  Wood  v.  Michigan  Air  Line  B.  Co, 
90  Mich.  334. 

The  act  of  the  said  Nichols  in  chaining 
up  the  lower  bar  way,  so-called,  is  a  fact  from 
which  the  court  can  find  a  revocation  of  the 
license. 

Maxu>ell  v.  Bay  City  Bridge  Co.  41  Mich. 
466;  Cooley,  Torts,  304. 

A  way,  whether  public  or  private,  is  the 
right  of  going  over  another  man's  land. 

2  Bl.  Com.  34;  Bart  v.  Chalker,  5  Conn. 
818. 

The  extent  of  a  right  which  is  acquired  in 
the  land  of  another  is  determined  by  the  use 
of  the  land  in  question. 

Shrewsbury  v.  Brmon,  25  Vt.  205;  Arbvckle 
v.  Ward,  29  Vt.  43. 

The  owner  of  the  land  retains  all  the  title 
he  ever  had,  with  the  right  of  passage,  and 
may  vindicate  every  damage  to  his  property 
by  an  action  of  trespass. 

Lade  v.  Shepherd,  2  Strange,  1004;  Stevens 
V.  Whistler,  11  East,  51;  Peck  v.  Smith,  1 
Conn.  103,  6  Am.  Dec.  216. 

A  user  of  more  than  fifteen  years  is  proper 
evidence  of  a  grant,  but  then  it  proves  a  grant 
only  commensurate  with  the  user.  It  is  this 
alone  which  determines  what  the  terms  of  the 
grant  were.  It  is  the  letter  of  the  grant. 
40  K  R.  A. 


Hart  y.  Chalker,  5  Conn.  314;  Boynton  v. 
Longley,  19  Nev.  69;  South  Branch  R.  Co.  v. 
Parker,  41  N.J.  Eq.  489;  Ballard  v.  Dyson, 
1  Taunt.  297;  Stanley  v.  White,  14  East,  W52; 
Simpson  v.  Coe,  4  N.  H.  801;  Pierce  v.  Selleck, 
18  Conn.  321. 

Selection  of  a  right  of  way  made  by  one  to 
whom  the  right  is  conveyed,  without  desig- 
nating the  right,  is  conclusive  as  to  his  right, 
and  will  preclude  his  subsequent  claim  of  a 
right  to  change  a  locality. 

Palfrey  v.  Foster,  47  La.  Ann.  939;  Illinois 
C.  R.  Co.  V.  O'Connor,  154  Bl.  550;  Green  v. 
&^,  153111.  534.  '■m0^'-^9^ 

To  entitle  a  person  to  a  right  of  way  by  pre- 
scription, he  must  show  an  uninterrupted  ad- 
verse user  for  the  requisite  length  of  time,^ 
and  that  he  has  always  used  the  same  without 
change  or  variation. 

Lawion  v.  Riters,  2  McCord.  L.  264, 13  Am. 
Dec.  741;  Jones  v.  Perciml,  5  Pick.  485,  16 
Am.  Dec.  415;  3  Kent,  Com.  551;  Comstock  v. 
Van  Deusen,  5  Pick.  168. 

Ways  by  prescription  depend  upon  the 
character  of  the  user. 

Pierce  v.  Selleek,  18  Conn.  831;  Rol>bins  v. 
Wolcott,  19  Conn.  3tt7. 

A  common  ownership  of  plaintiff's  and  de- 
fendant's lands  is  a  fundamental  prerequisite 
for  the  creation  of  a  way  of  necessity. 

Woodworth  v.  Raymond,  51  Conn.  75:  White 
V.  Bradley,  66  Me.  268. 

Convenience  alone  is  not  sufiicient  to  create 
or  continue  a  way. 

Mchols  V.  Luce,  24  Pick.  102,  a5  Am.  Dec. 
302. 

Individuals  can  acquire  an  easement  only 
by  grant  or  by  prescription. 

2  Washb.  Real  Prop.  340;  Lovell  v.  Smith,  a 
C.  B.  N.  8.  120. 

An  easement  is  within  the  statute  of  frauds, 
and  consequently  cannot  be  acquired  by  a 
verbal  agreement. 

Pitkin  V.  Long  Island  R.  Co.  2  Barb.  Ch. 
221,  47  Am.  Dec.  820;  Gen.  Stat.  §  1866. 

Plainti£f  did  rely,  and  he  had  the  right  to 
rely,  on  Peck's  statement,  that  he  had  not  a 
right  of  way. 

This  was  a  fault  on  the  part  of  Peck,  and 
one  which  will  result  in  injury  to  the  plaintiff  if 
Peck  is  permitted  to  say  that  he  has  a  right 
of  way  by  prescription,  across  said  land  of 
the  plaintiff. 

Morgan  v.  Chicago  db  A.  R.  Co.  96  U.  8. 
716,  24  L.  ed.  743;  Stceeney  v.  Pratt,  70  Conn. 
274;  Preston  v.  Mann,  25  Conn.  127. 

When  one  of  two  innocent  persons— that  is, 
persons  each  guiltless  of  an  intentional  wrong- 
— must  suffer  a  loss,  it  must  be  borne  by  that 
one  of  them  who  by  his  conduct — acts  or 
omissions— has  rendered  the  injury  possible. 

North  River  Bank  v.  Aymar,  8  Hill,  862; 
Farmers'  <fc  M.  Bank  v.  Butcherif  d  D.  Bank, 
16  N.  Y.  125;  Griswold  v.  Ha7)en,  25  N.  Y. 
595,  82  Am.  Dec.  380;  Exchange  Bank  v.  Man- 
Uath,  26  N.  Y.  605;  2  Pom.  Eq.  Jur.  262, 268; 
Horn  V.  Cole,  51  N.  H.  287,  12  Am.  Rep.  Ill; 
Morgan  v.  Chicago  <fe  A.  R.  Co.  96  U.  8. 716, 
24  L.  ed.  743;  Holmes  v.  Cromwell,  73  N.  C.  618; 
Anderson  v.  Armstead.  69  111.  452;  Voorhees  v. 
Olmstead,  3  Hun,  744;  Clark  v.  Ooolidge,  a 
Kan.  189;  Kuhl  v.  Jersey  City,  23  N.  J.  Eq. 
84;  RiceY.  Bunce,  49  Mo.  231, 8  Am.  Rep.  129; 
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Blair  v.  Wait,  69  N.  Y.  113:  Manufacturers' 
di  T.  Bank  v.  Hazard,  30  N.  Y.  826;  Bar- 
vard  V.  Campbell,  55  N.  Y.  456;  3  Pom.  Eq. 
Jur.  266. 

Mr.  Charles  H.  Sawyer  for  appellees. 

Baldwin,  J. ,  deliTered  tbe  opioion  of  the 
court: 

In  1885  the  defendant  Peck  had  acquired, 
by  an  adverse  user  of  forty  years,  a  prescrip- 
tive right  to  a  way  about  43  rods  in  len^^th, 
over  a  farm  now  owned  by  the  plaintiff,  be- 
tween a  certain  Jot  called  the  "Jones  Lot," 
which  was  wholly  Inclosed  by  that  farm,  and 
the  highway.  The  way  was  not  defined  by 
any  worn  track,  but  had  always  been  traveled 
in  substantially  the  same  course,  running  for 
half  its  length  throu^ih  a  narrow  swale,  and 
connecting  with  the  highway  through  a  certain 
barway.  In  that  year  the  grade  of  the  hijrh- 
way  was  so  lowered  by  the  town  authorities  as 
to  make  tbe  barway  useless,  whereupon  the 
then  owner  of  the  farm  closed  it,  and  opened  n 
new  entrance  from  the  highway,  by  a  barway 
set  over  70  feet  south  of  that  formerly  existing. 
For  seven  years  thereafter  the  defendant  used 
the  new  barway  as  belonging  to  hi.s  way,  ad- 
versely, under  a  claim  of  right.  Then  the 
plaintiff  bought  the  farm,  and  for  four  years 
more  Peck  continued  to  us^  the  new  barway. 
with  his  express  approval.  At  the  end  of  that 
period^ihe  plaintiff  chained  up  and  padlocked 
the  gate  of  the  barway,  and  now  sues  Peck  for 
breaking  the  chain  in  order  to  get  access  to  his 
lot. 

The  owner  of  land  which  is  subject  to  a 
right  of  way  is  not  bound,  unless  by  virtue  of 
some  agreeme'nt,  to  keep  the  way  in  repair,  or 
to  be  at  any  expense  to  maintain  it  in  a  passa- 
ble condition.  The  owner  of  the  right  of  way 
may  repair  it,  and  do  whatever  is  reasonsbly 
necessary  to  make  it  suitable  and  convenient 
for  his  use.  When  the  old  barway  became 
useless,  it  was  therefore  the  right  of  Peck  to 
lower  it,  and  alter  the  level  of  his  way  to  cor- 
respond with  the  new  grade  of  the  highway. 
Smith  V.  Rome,  19  Gi.  89.  He  preferred  to 
make  use  of  another  barway  set  up  by  the 
owner  of  the  farm,  over  70  feel  distant  from  the 
prescriptive  bounds  of  his  way.  and  to  this  no 
objection  was  made  for  eleven  years.  When 
the  plaintiff  chained  up  the  gate,  however, 
and  locked  it,  he  sufficiently  manifested  his 
intention  that  this  use  should  be  continued  no 
longer,  and  effectually  revoked  any  license  im- 
plied from  his  previous  conduct.  "Res  ipsa 
loqviiur,"  Foot  v.  Neic  Hate  a  &  N.  Go.  28 
Conn.  214,  223.  A  way  by  prescription. which 
runs  in  a  defined  course  to  a  fixed  point,  is  no 
more  subject  to  variation  by  parol  agreements, 
or  by  acts  and  conduct,  then  if  it  had  been 
created  and  so  described  by  deed.  The  find- 
ing of  the  trial  court  that  the  way  used  from 
1885  to  1896  was  substantially  the  same  as  that 
used  from  1845  to  1885  is  an  inference  from 
facts  which  do  not  warrant  it.  The  law  can- 
not regard  a  way  joining  a  highway  through  a 
certain  gate  as  substantially  identical  with  a 
way  joining  it  through  another  gate  70  feet 
distant.  A  conclusion  as  to  an  ultimate  fact, 
drawn  from  certain  specified  evidential  facts 
which  are  legally  incompetent  to  support  it,  is  a 
proper  subject  of  review  on  proceedings  in 
40L.R.A. 


error.  Winsted  Hosier^/  Co.  v.  New  Britain 
Knitting  Co.  69  Conn.  565,  575;  Nolan  v.  New 
York,  N  H.  db  H.  R.  Co.  70  Conn.  159.  The 
ri|!ht  of  way  which  existed  in  18^5  exists  still. 
The  disuse  of  part  of  the  way  which  followed 
the  change  of  the  grade  of  the  highway  arose 
from  circumstances  which  exclude  any  infer- 
ence  of  an  intent  to  abandon  that  part,  un- 
less by  exchanging  it  for  another  way,  the 
right  to  which  should  be  equally  secure. 
Such  an  abandonment  might  have  been  pre- 
sumed, if  Watrous,  who  owned  the  farm  in 
1885,  had  then  given  Peck  a  deed  of  the  right 
to  use  the  new  barway,  or  had  Peck's  user 
been  continued  adversely,  and  under  a  claim 
of  right,  for  fifteen  years.  But  so  long  as  it 
nad  no  other  justification  than  an  implied  li- 
cense, or  acquiescence  for  a  shorter  term,  it 
could  not  avail  to  extinguish  his  original  pre- 
scriptive right.  Different  rules  might  apply 
where  one  location  of  a  highway  is  abandoned 
for  another  substituted  for  it,  by  acts  of  dedi- 
cation, since  a  dedication  once  accepted  is  ir- 
revocable. Jones,  Easem.  §  429.  The  de- 
fendant's remedy,  when  he  found  the  gate 
chained  against  him,  was  to  have  recourse  to 
the  way  he  owned,  and  cut  it  down,  at  the 
point  where  the  old  barway  was,  to  the  grade 
of  the  highway.  Reignolds  v.  Edioards, 
Willes.  282.  The  entrance  from  the  old  bar- 
way  became  impassable  by  the  lawful  act  of 
the  public  authorities.  The  owner  of  the  farm 
only  closed  it  after  it  had  thus  become  useless. 
Had  he.  without  such  cause,  wrongfully  closed 
it,  in  order  to  prevent  its  lawful  use  by  Peck, 
and  then  allowed  him  for  eleven  years  to  pass 
through  the  new  barway,  it  may  be  that  in 
such  case  the  latter  could  not  have  been  ex- 
cluded from  that  mode  of  access  to  his  way, 
unless  reasonable  notice  of  the  intended  revo- 
cation of  license  haii  been  previously  given. 
Hamilton  v.  WhiU,  5  N.  Y.  9.  But,  as  things 
stood,  the  defendants  were  guilty  of  a  techni- 
cal trespass  in  forcing  their  way  through. 

"With  respect  to  the  claim  of  estoppel,  it  is 
found  by  the  trial  court  that,  before  the  plain- 
tiff bought  from  Watrous,  he  asked  Peck  if 
he  had  **a  regular  right  of  way"  over  the 
farm,  to  which  he  replied  in  the  negative;  but 
that  he  was  not  informed  of  the  purpose  of 
the  inquiry,  and  answered  it  with  no  intention 
of  misleading,  nor  did  it  appear  that  the  plain- 
tiff relied  upon  the  statement  in  completing  his 
purchase.  The  question,  being,  not  whether 
he  had  a  right  of  way.  but  whether  he  bad  a 
regular  one,  was  calculated  to  direct  his  atten- 
tion only  to  the  particular  description  of  his 
right,  and  he  might  well  have  thought  that  a 
way  acquired  by  adverse  user  was  not  entitled 
to  the  name  of  "regular."  No  estoppel  can 
be  founded  on  his  reply.  Danfortk  v.  Adams, 
29  Conn.  107.  We  perceive  no  reason  for 
bringing  separate  suits  against  the  Hutchin- 
.sons.  If  the  plaintiff  desired  to  establish  his 
title  against  them  also,  he  should  have  joined 
them  as  co  defendants  with  Peck.  The  three 
suits  will  be  treated  as  consolidated  in  this 
court,  and  costs  taxed  in  favor  of  tbe|appellant 
in  one  only. 

Then  is  error  in  the  judgment  appealed  from. 

The  other  Judges  concur. 
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*1  Where,  in  the  trial  of  an  action  for 
damageg  against  a  railroad  company 
for  personal  ininrieflt  the  evidence  as  to  the 
oompanj^B  alleged  nefflUreace  was  oonfljctinir, 
it  was  legitimate  for  the  plalntiS^s  eouDsel  to 
argue  to  the  Jury  that  the  failure  of  the  defend- 
ant to  introduce  and  examine  as  a  witness  one 
of  its  employees,  who  was  present  at  the  time 
when  the  injuries  in  question  were  sustained,  was 
a  circumstance  from  which  an  inference  could  be 
drawn  that.  If  this  employee  had  been  intro- 
duced, and  been  examined,  be  would  have  testitled 
to  facts  predjudlcial  to  the  defendant.  This  is  so, 
whether  the  counsers  contention  as  to  this  matter 
was,  under  all  the  circumstances  in  proof,  well 
founded  or  not:  nor  was  such  arsumeot  out  of 
order  because  defendant's  counsel  had  caused 
the  employee  in  question,  to  be  present  in  court, 
so  that  he  could  have  been  introduced  and  exam- 
ined by  the  plaintiff's  counsel. 

8.  If,  in  view  of  the  entire  evidence,  it 
was  ineombent  upon  the  court  to  give 
to  the  jury  any  instruction  with  reference  to  the 
defendant's  failure  to  examine  such  employee 
as  a  witness,  it  was  certainly  right  to  refuse  to 
give  in  charge  a  request  to  the  effect  that  the  pro- 
duction of  the  employee  in  court  by  the  defend- 
ant was  sufficient  to  relieve  It  of  any  presump- 
tion or  inference  that,  in  case  he  had  been  exam- 
ined, he  would  have  sworn  to  facts  showing  neg- 
ligence on  the  part  of  the  defendant. 

8.  There  was  no  material  error  in  ad- 
mitting evidence;  the  requests  to  charge,  so 
far  as  pertinent  and  legal,  were  covered  by  the 
general  charge  given  to  the  Jury:  there  was.  in 
view  of  the  entire  charge,  no  error  in  those  por- 
tions of  it  complained  of  in  the  motion  tor  a 
new  trial;  and  the  verdict  was  warranted  by  the 
evidence. 

(Simmons^  Ch.  J.,  dissentiJig.) 

4.  It  will  impart  no  strenf^h  to  a  de- 
fense for  the  defendant  to  produce  a 
^^tness  not  examined  by  himself,  call  at- 
tention to  his  presence,  and  put  him  at  the  serv- 
ice of  the  plaintiff  for  examination;  but,  where 
this  is  done,  such  strength  as  the  defense  really 
has  on  the  evidence  before  the  jury  is  not  subject 
to  be  Impaired  or  discounted  by  any  inference  to 
its  disadvantage  similar  to  that  which  might  have 
been  drawn  from  the  absence  of  this  witness,  had 
he  not  been  produced  or  accounted  for.  If 
more  evidence  were  Deeded  to  establish  it,  the 
defense  would  fail  for  that  reason;  if  more  were 
not  needed,  it  could  not,  under  these  circum- 
stances, be  required.  No  unfavorable  inference 
or  presumption  could  arise  from  mere  failure  to 
examine  the  witness,  and  such  failure  was  not 
legitimate  matter  for  comment  by  counsel. 

(August  6,  1897.) 
*Headnotes  by  Lumpkin,  P.  J. 


ERROR  to  the  Atlanta  City  Court  to  review 
a  judgment  in  favor  of  plaintiff  Id  an  ac- 
tion brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defend- 
ant's negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Payne  ft  Tye  for  plaintiff  in 
error. 

Messrs.YtLn  Epps,  Ladson,  ft  Leftwich 
for  defendant  in  error. 

Lumpkin*  P,  J.  : 

We  shall  not  discuss  in  detail  tbe  numerous 
grounds  of  the  motion  for  a  new  trial,  tbe 
overruling  of  which  is  tbe  error  complained  of 
in  tbe  present  bill  of  exceptions.  It  U  a  case 
wbere  an  employee  of  a  railroad  company, 
upon  conflicting  evidence,  obtained  a  recovery 
for  personal  injuries.  There  are  no  important 
questions  of  law  involved,  except  those 
specially  dealt  with  in  the  beadnotes.  The 
plaintiff's  right  to  a  verdict  did  not  turn  upon 
any  presumption  of  negligence  raised  by  law 
against  tbe  defendant.  It  was  a  case  in  which 
he  introduced  evidence  tending  to  prove  the 
company's  allesred  negligence,  to  which  it  re- 
plied with  evidence  tending  to  show  due  dili- 
gence on  its  part;  and  it  was  therefore  simply 
a  matter  for  tbe  jury  to  determine  upon  which 
side  tbe  evidence  preponderated. 

It  appears  from  tbe  record  that  one  Wa- 
ters, who  was  an  employee  of  tbe  defendant 
in  the  capacity  of  fireman  at  the  time  when 
tbe  injuries  in  question  were  sustained,  and 
who  had  excellent  opportunities  for  knowing 
tbe  truth  of  the  matter,  was  not  introduced 
as  a  witness  at  tbe  trial.  He  was,  however, 
at  the  instance  of  tbe  company,  present  in 
court,  and  this  fact  was  known  to  tbe  plain- 
tiff's counsel.  Tbe  latter,  in  bis  argument 
to  the  jury,  contended  that  tbe  failure  of 
tbe  defendant  to  introduce  and  examine  this 
witness  was  a  circumstance  from  which  an 
inference  could  be  drawn  that,  if  he  had 
been  so  introduced  and  examined,  he  would 
have  testified  to  facts  prejudicial  to  the  de- 
fendant. The  court  was  requested  to  com- 
pel the  plaintiff's  counsel  to  desist  froni 
making  such  an  argument,  on  the  ground 
that  it  was  improper  and  illegal,  and  was 
also  requested  to  declare  a  mistrial  because 
of  such  • 'improper  argument."  The  court 
held  that  the  argument  was  not  improper, 
and  refused  to  declare  a  mistrial  because  of 
it.  It  was  urged  here  that  these  ruliugs 
were  both  erroneous,  for  tbe  reason  that 
when  the  defendant  produced  tbe  witness  in 
court,  so  that  be  could  have  been  introduced 
and  examined  by  tbe  plaintiffs,  if  he  had 
chosen  to  do  so,  there  could  be  no  proper  in- 
ference that  he  knew  anything  which  would 
be  detrimental  to  the  company.  The  court 
also  refused  to  charge  the  following  written 
request  presented  by  counsel  for  the  defend- 
ant:    "As  plaintiff's  counsel  have  arirued  that 


NoTE.~-The  discussion  by  the  opinions  in  the  I 
above  case  of  the  presumptions  or  Inferences  to  be  I 
drawn  from  failure  to  examine  a  witness  who  is  I 
present  in  court  is  so  full  that  no  attempt  to  an-  I 
40  L,  R.  A. 


notate  the  question  will  bo  made.  For  presumption 
from  spoliation  of  evidence,  see  note  to  Hay  v 
Peterson  (Wyo.)  34  L.  R.  A.  581. 
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as  only  the  eDgineer  was  examiDed  as  a  wit- 
ness, and  not  the  fireman,  that  this  was  a 
circumstance  from  which  the  jury  mi^ht  in- 
fer that,  had  the  fireman  been  introduced, 
this  testimony  might  have  shown  negligence 
on  the  part  of  the  company,  I  charge  you 
that  when  the  defendant  company,  in  open 
court,  tendered  this  fireman  Waters  as  a 
witness  to  be  introduced  by  plaintiff,  if  he 
desired,  this  was  sufiScient  to  relieve  defendant 
of  this  presumption."  While  the  arguments 
of  counsel  should  bo  confined  within  legitimate 
bounds,  they  should  not  be  too  greatly  re- 
stricted. In  Spence  y.  Dasher,  6b  Ga.  432, 
Jackson,  J.,  said:  '* Counsel  should  have  am- 
ple latitude  in  argument,  and  this  court  will 
not  interfere  when  it  is  allowed  by  the  presid- 
ing judge,  except  in  cases  of  clear  abuse  of 
discretion  and  serious  damage  to  the  party 
complaining/'  Again,  in  Inman  v.  State,  72 
6a.  278.  Justice  Blandford  remarked :  ''Coun- 
sel are  allowed  the  largest  liberty  in  the  argu- 
ment of  cases  before  juries,  and  whether  the 
areument  be  logical  or  illogical,  or  whether  the 
inferences  and  deductions  drawn  by  them  are 
correct  or  not,  this  court  will  have  no  power 
to  intervene."  And  in  Taylor  v.  State,  83  Ga. 
659,  the  same  justice  remarked  that  a  cer- 
tain argument  made  by  counsel  "may  have 
been  very  illogical,  but  the  court  could  not 
prevent  counsel  from  drawing  illogical  deduc- 
tions from  testimony  which  had  been  intro- 
duced." These  are  only  a  few  of  the  instances 
in  which  it  has  been  held  that  considerable 
latitude  is  to  be  allowed  counsel  in  discussing 
tlieir  cases  before  juries.  It  is  one  thing  for 
an  attorney  to  contend  that  "such  and  such"  a 
proposition  is  true,  or  that  "such  and  such"  an 
inference  is  deducible  from  a  given  state  of 
facts  or  circumstances,  and  quite  a  different 
thing  for  the  judge  to  inform  the  jury  that  the 
positions  taken  by  the  attorney  are  correct.  If 
the  law  imposed  upon  the  judge  the  duty  of 
interfering  with  arguments  before  juries  when- 
ever, in  his  opinion,  the  reasoning  of  counsel 
was  unsound,  we  apprehend  that  interruptions 
of  this  sort  would  be  very  frequent  indeed. 

It  is  not  necessary  to  rule  in  the  present  case 
that  the  contention  of  plaintiff's  counsel  as  to 
the  effect  of  the  defendant's  failure  to  intro- 
duce the  witness  Waters  was  well  taken.  It 
was,  after  all,  a  matter  to  be  passed  upon  by 
the  jury.  Nor  do  we  think  the  argument  upon 
this  matter  was  out  of  order  because  the  de- 
fendant's counsel  had  caused  Waters  to  be 
present  in  court  so  that  he  could  have  been  in- 
troduced and  examined  by  the  plaintiff's  coun- 
sel. Presumptively,  all  persons  will  tell  the 
truth  when  sworn  to  do  so,  but  we  know  from 
experience  that  it  is  frequently  unwise  to  call 
as  a  witness  one  who,  for  anv  goo(^  reason,  is 
likely  to  be  biased  or  prejudiced  in  favor  of 
the  opposite  side.  Every  lawyer  who  has  had 
miicb  practice  in  the  courts  is  well  aware  of 
this,  and  generally  declines,  unless  compelled 
by  circumstances  so  to  do,  to  call  a  witness 
whom  he  has  reason  to  believe  is  hostile  to  his 
client  or  friendly  to  the  latter's  adversary. 
Theoretically,  one  party  may  be  under  as  much 
obligation  as  th4  other  to  introduce  a  witness 
who  was  present  at  a  transaction  or  occurrence 
in  dispute,  and  failure  to  do  so  may  be  said  to 
cut  as  hard  against  the  one  as  the  other,  or  that 
40  L.  R.  A. 


it  should  not  cut  against  either,  when  the  wit- 
ness is  in  court  and  ready  to  be  examined;  but 
in  spite  of  all  the  reasoning  and  refining  which 
may  be  had  on  this  subject,  and  notwithstand- 
ing intimations  and  expressions  to  the  contrary 
by  learned  judges,  tbe  great  fact  remains 
that  a  large  number  of  witnesses  are,  for  va- 
rious reasons,  more  or  less  biased,  and  it  cer- 
tainly is  true  that  a  party  may  with  more 
safety  introduce  a  friendly  witness  than  one 
who  "is  otherwise,— not,  necessarily,  from  a  de- 
sire to  have  perjury  committed  in  his  favor  by 
the  former,  or  from  a  fear  that  it  will  be  com- 
mitted against  him  by  the  latter,  but  because, 
as  everbody  knows,  there  is  much  in  the  man- 
ner in  which  a  witness  testifies,  a  great  deal 
often  depending  upon  his  emphasis,  upon  the 
clearness  or  uncertainty  of  his  recollection, 
upon  his  animus,  and  upon  a  hundred  other 
things  which  cannot  well  be  described,  but  can 
readily  be  imagined,  all  of  which,  without 
bringing  him  into  the  attitude  of  swearing 
falsely,  affect  and  qualify  the  force  of  what  he 
says.  The  above-mentioned  theoretical  rule 
is  therefore  too  broad  for  universal  application, 
and  the  lawyer  who  does  not  recognize  that 
this  is  so  is  apt  to  make  serious  blunders  in 
introducing  testimony. 

As  an  illustration  of  tbe  matter  with  which 
we  are  now  dealing,  suppose  there  was  a  mat- 
ter of  fact  in  controversy  between  A  and  B 
tbe  truth  of  which  was  known  to  no  other  per- 
sons except  these  two  and  C  a  brother  of  B. 
A  goes  on  the  stand  and  gives  his  version  of 
what  occurred.  B,  in  his  turn,  gives  an  en- 
tirely different  version,  but  does  not  introduce 
as  a  witness  his  broffaer,  C.  though  the  latter  is 
present  in  court.  Is  it  not  a  proper  matter 
for  contention  by  A  that  B  failed  to  intro- 
duce his  brother  because  he  knew  that  the 
brother's  testimony  would  prejudicially  affect 
B's  case?  And  if  B's  counsel  should  reply  to 
this,  "Why  did  not  A  introduce  C,  unless  he 
feared  C's  testimony  would  be  detrimental  to 
his  case?"  could  not  A  properly  make  reply, 
"I  do  not  care  to  go  into  my  opponent's 
family  for  a  witness?''  Other  such  instances 
might  be  given,  but  it  is  enough  to  say  that 
in  almost  every  trial  the  acts  or  conduct  of 
either  party,  bearing  directly  upon  the  ques- 
tions at  issue,  are  legitimate'  matters  of  com- 
ment. Very  frequenily,  of  course,  arguments 
of  the  nature  above  indicated  should  be  given 
little  weight,  and  in  each  case  their  value 
must  necessarily  depend  upon  the  particular 
facts  and  circumstances  in  proof.  We  are  of 
tbe  opinion  that  the  judges  should  have  as 
little  to  say  about  matters  of  this  kind  as  possi-  • 
ble.  They  should  not  restrain  counsel  so  long 
as  their  arguments  are  kept  within  reasonable 
and  proper  bounds,  and  they  should  also  be 
careful  not  to  usurp  the  functions  of  the  jury 
in  accepting  or  in  disregarding  what  tbe  coun- 
sel have  to  say.  We  therefore  think,  in  the 
present  case,  that  it  was  certainly  right  for  the 
judge  to  refuse  to  give  in  charge  the  request 
above  quoted.  It  was  not  for  him  to  say  what 
effect  the  production  of  the  employee  in  court 
by  the  defendant  ought  to  have  bad,  and  he 
was  surely  right  in  declining  to  instruct  the 
jury  that  this,  of  itself,  would  be  sufficient  to 
relieve  the  defendant  of  any  presumption  or 
inference  that,  in  case  he  had  been  examined, 
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he  would  have  sworn  to  facts  showing  negli- 
gence on  its  part. 

We  do  not  think  the  case  of  Davi^  v.  Central 
K  Go.  75  Ga.  645,  relied  on  by  the  Chief  Jus- 
tice in  support  of  his  dissent,  when  this  case 
was  decided,  is  controlling  upon  the  question 
in  hHud.     No  point  was  raised  in  that  case  as 
to  the  propriety  of  any  argument  submitted  by 
counsel,  nor  did  this  court,  in  deciding  that 
case,  review  any  charge,  or  refusal  to  charge, 
by  the  trial  court  with  respect  to  the  failure  of 
the  defendant  company  to  introduce  its  fireman 
as  a  witness.     The  plaintiffs  evidently  relied 
mainly,  if  not  entirely,  upon  the  legal   pre- 
sumption of  negligeoce  raised  by  law  against 
the  defendant,  "and,  the  verdict  being  against 
them,  they  sought  a  reversal  of  the  judgment 
denying  them   a  new  trial.     We  understand 
their  contention  to  have  been  that  the  railroad 
company  couM  not  successfully  and  completely 
demonstrate  its  diligence,  and"^  thus  overcome 
the  legal  presumption  against  it,  without  call- 
ing as  witnesses  both  the  engineer  and  the  fire- 
man who  were  employed  on  the  locomotive  by 
the  running  of  which  the  plaintiffs'  bull  was 
killed.     This  court  held,  as  matter  of  law.  that 
the  testimony  of  a  single  witness,  viz.,  the  en- 
gineer, was  sufficient  to  acquit  the  company 
of  negligence,  if  the  jury  chose  to  believe  that 
witness,  and  Justice  Blaudford  said  they  had 
the  right  to  do  this  if  they  thought  proper.     It 
is  true  he  did  remark  that  * 'under  the  circum- 
stances of  this  case,  the  fireman  being  present 
and  open  to  ])laintiffs,  no  inference  could  be 
drawn  against  defendant  because  he  was  not 
sworn:"  but  we  are  constrained  to  regard  this 
remark  as  being  merely  obiter^  the  matter  to 
which  it  relates  not  being  one  upon  which  it 
was  necessary  to  pass.     The  real  point  ruled  in 
that  case  was  that  a  railroad  company,  sued  for 
the  killing  of  live  stock,  and  being  required  to 
overcome  a  legal  presumption  of  negligence, 
was  not  obliged,  in  order  to  do  this,  to  call  and 
examine  as  witnesses  all  of  its  employees  who 
'  were  or  might  have  been  cognizant  of  the  facts 
of  the    occurrence.    The    decision    rendered 
holds  simply  that,  in  such  a  case,  the  company 
may,  if  it  so  desires,  rest  its  defense  upon  the 
testimony  of  a  single  employee,  taking  the  risk 
of  his  being  discredited  bv  the  jury;  and.  if 
the  jury  choose  to  believe  him,  the  mere  fact 
that  the  company  did  not  introduce  another  of 
its  employees  was  not,  of  itself,  sufficient  cause 
for  setting  aside  the  verdict  and  awarding  a 
new  trial.     It  will  be  noted  that  the  headnotes 
in  that  case  were  made  by  the  reporter,  and 
that  the  opinion  itself  was  the  only  official  ut- 
•  terance  of  the  court.     We  repeat  that,  in  de- 
termining what  effect  the  decision  of  that  case 
should  have  on  the  case  now  in  hand,  it  must 
not  be  overlooked  that  there  was  no  question 
whatever  with   reference  to  the  argument  of 
counsel  or  to  the  court's  charging,  or  refus- 
ing to  charge,  as  to  what  weight  or  impor- 
tance the  jury  should  attach  to  the  nonintro- 
doction  by  the  defendant  of  its  fireman  as  a 
witness. 

We  deem  it  unnecessary  to  the  purposes 
of  this  discussion  to  comment  at  length  upon 
the  decision  of  this  court  in  the~  cass  of 
Andersfm  v.  Savannah  Press  Pub.  Co.  (recently 
decided)  28  IS.  £.  216.  to  which,  we  are  in- 
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formed,  the  Chief  Justice  will  refer  in  his 
dissenting  opinion.  We  are  unable  to  find  in 
that  case  any  intimation  of  a  principle  in  con- 
flict with  what  is  here  laid  down;  and,  if  the 
opinion  of  Justice  Atkinson  therein  contains 
anything  at  all  relevant  to  the  present  question, 
it  supports  the  view  of  the  same  entertained 
by  the  majority,  for  the  reason  that  in  that 
case  Che  rule  is  distinctly  recognized  that  the 
nonproduction  of  evidence  within  the  control 
of  a  party  may  authorize  the  jury  to  make 
inferences  unfavorable  to  such  party.  The 
Chief  Justice  will,  in  his  dissenting  opinion, 
also  refer  to  the  cases  of  Washington  v.  State, 
87  Ga.  12,  and  Johnson  v.  State,  88  Ga.  606, 
and  make  certain  extracts  from  the  opinion 
therein.  Read  with .  reference  to  the  ques- 
tions under  discussion  in  those  cases,  it  is 
hoped  that  the  language  then  used  was  ap- 
propriate and  pertinent;  but,  whether  so  or 
not,  it  is  difficult  to  perceive  how  it  can 
throw  much  light  upon  the  present  contro- 
versy, since  the  question  it  involves  could  not 
possibly  have  been  in  mind  when  those  cases 
were  being  considered.  It  is  not  desired  to 
comment  further  upon  them  except  to  say 
that  in  the  former,  which  was  a  case  of  ar- 
son, the  language  of  the  writer  which  the 
Chief  Justice  will  quote  was  u.sed  in  endeav- 
oring to  establish  the  proposition  that  the 
trial  judge  erred  in  allowing  the  solicitor 
general  in  bis  argument  to  the  jurv  to  state 
**that  frequent  burnings  had  occurred  through- 
out the  country,''  and  make  this  statement 
the  basis  of  an  argument  for  a  strict  enforce- 
ment of  the  law;  and  in  the  latter  the  ques- 
tion under  discussion  was  whether  an  admis- 
sion by  the  accused  resulted,  either  from  a 
failure  of  his  counsel  to  examine  the  state's 
witnesses  concerning  a  fact  which  the  court 
had  ruled  to  be  inadmissible,  or  from  a  fail- 
ure to  introduce  the  same  witnesses  in  behalf 
of  the  accused,  for  the  purpose  of  proving 
this  identical  fact,  after  their  exclusion  as 
witnesses  for  the  state.  Immediateljr  follow- 
ing that  portion  of  the  writer's  opinion  in 
the  Johnson  Case  which  the  Chief  Justice  will 
quote  are  the  following  words:  "Let  us  sum 
up  the  matter  in  a  nutshell:  The  solicitor 
general  offeree}  to  prove  a  fact  by  one  wit- 
ness, and  stated  he  could  prove  it  by  several 
others.  The  opposing  counsel  objected  to  the 
testimony,  and  the  court  sustained  the  objec- 
tion. Then,  because  this  counsel  declined  to 
examine  these  witnesses  on  the  very  matter 
which,  at  his  instance,  the  court  had  ruled 
was  not  then  a  proper  matter  for  investiga- 
tion, and  because  he  refused  to  introduce 
these  witnesses  as  his  own  and  examine  them 
about  this  very  matter,  it  is  argued  that  he 
thus  admits  for  bis  client  the  truth  of  the 
thing  he  had  induced  the  court  to  rule  out. 
It  would  be  dangerous,  indeed,  to  object  to 
testimonv  and  succeed  in  having  the  objection 
sustained,  or  to  decline  to  introduce  hostile 
witnesses,  if  either  of  these  things  resulted  in 
establishing,  as  against  the  party  so  objecting 
or  declining  the  truth  of  that  which  from  his 
standpoint  and  in  the  opinion  of  the  court  was 
inadmissible  altogether.'*  We  do  not  think 
that  any  decision  of  this  court,  upon  a  careful 
examination  thereof,  will  be  found  contrary 
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in  principle  to  what  is  now  decided  upon  the 
point  in  controversy. 
Judgment  affirmed. 

Simmons*  Ch.  J.,  ditisenting: 

The  controlliDp^  question  presented  for  de- 
termination in  this  case  is  whether,  under  the 
circumstances  attending  the  trial,  the  defend- 
ant can  properly  he  said  to'  have  forfeited  all 
right  to  have  the  merits  of  his  defense  passed 
upon  in  the  light  of  the  evidence  submitted, 
unprejudiced  by  any  imputation  of  bad  faith 
And  duplicity  on  its  part,  or  was  unjustly  and 
undeservedly  forced  to  go  before  the  jury 
under  the  cloud  of  a  suspicion  that  it  had  wil- 
fully endeavored  to  coDceal  and  suppress  the 
truth,  in  the  hope  that  it  might  thus  be  able  to 
impose  upon  the  court  and  jury  and  perpetrate 
a  fraud  upon  its  adversary. 

Obviously,  the  solution  of  this  question 
must  depend  upon  whether  or  not  the  fa- 
miliar maxim.  Omnia  pr<x9umuniur  contra 
^pciiatorem,  as  now  liberally  interpreted  and 
applied,  can  be  invoked  in  a  case  such  as 
that  with  which  we  are  called  upon  to  deal. 
As  a  general  rule  it  is  the  privilege  of  a 
party  to  rest  his  case  upon  such  evidence 
only  as  he  may  deem  proper  and  expedient  to 
offer  in  his  behalf.  "All  the  law  requires  is 
sufficient  proof;  and  a  party  is  not  bound  to 
introduce  all  the  witnesses  to  the  facts."  Jack- 
son  V.  State,  77  Ala.  25,  citing  Paiton  v. 
Bambo,  20  Ala.  485.  ''It  is  the  privilege  of  a 
suitor  to  call  every  person  as  a  witness  who 
may  give  material  evidence  in  his  favor,  and, 
if  he  omits  to  do  so.  he  does  it  at  his  peril:  but 
there  is  no  duty,  and  an  omission  to  call  all 
that  are  within  reach  does  not  necessarily  im- 
ply a  fraud,  or  a  design  to  suppress  the  truth, 
or  to  impose  a  falsehood  upon  the  jury." 
BUecker  v.  Johnston,  69  N.  Y.  309.  As  a 
matter  of  course,  the  evidence  relied  on  must  be 
competent  and  admissible,  under  the  estab- 
lisheicl  rules  of  practice,  one  of  which  is  that 
the  t>est  or  highest  evideoce  is  always  re- 
-quired.  "This  rule  does  not  demand  the 
greatest  amount  of  evidence  which  caa  possi- 
bly be  given  of  any  fact;  but  its  design  is  to 
prevent  the  introduction  of  any  which,  from 
the  nature  of  the  case,  supposes  that  better 
•evidence  is  in  possession  of  the  party;"  and 
"where  there  is  no  substitution  of  evidence, 
but  only  a  selection  of  weaker,  instead  of 
stronger,  proofs,  or  an  omission  to  supply  all 
the  proois  capable  of  being  produced,  the  rule 
is  not  infringed."  1  Greenl.  Ev.  §  82,  citing 
numerous  authorities.  Nor  is  a  party  under 
any  obligation  to  aid  his  adversary  ''in  makiog 
■out  his  case"  {Carter  v.  Chambers,  79  Ala^ 
282,  citiDg  McOar  y..  Adams,  65  Ala.  106);  and 
a  bare  suspicion  that  the  defendant,  if  legally 
^led  upon  to  do  so,  would  be  unable  to  vin- 
dicate himself,  does  not  amount  to  substantive 
proof  of  facts  it  is  necessary  for  the  plaintiff 
to  affirmatively  establish,  and  cannot  supply 
•the  place  of  competent  evidence  {Meagley  v. 
Hoyt,  125  N.  Y.  771;  NorfM  &  W.  R,  Co.  v. 
Brown,  91  Va.  668:  Diel  v.  Missouri  P.  R. 
Co.  87  Mo.  App.  454).  "To  so  hold  would 
be  substituting  conjecture  for  proof."  Ar- 
buMe  V.  TempUton,  65  Vt.  206.  Indeed  a  "de- 
fendant may,  and  frequently  does,  rest  his 
<iefense  oa  what  he  considers  the  weak- 
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ness  of  his  adversary's  testimony,  as  he 
interprets  it,  or  on  the  exculpatory  features  it 
presents."'  Carter  v.  Chambers,  79  Ala.  282. 
In  a  word,  a  party  is  ordinarily  left  entirely 
free  to  conduct  his  cause  in  such  manner,  not 
contrary  to  the  prescribed  rules  of  practice, 
as  he  may  deem  best  calculated  to  promote  his 
interests.  To  this  general  rule  there  is  but  one 
exception,  mz.:  that  principle  of  law  which  the 
maxim  above  quoted  was  intended  to  expound, 
— "Every  presumption  is  made  against  a  wrong- 
doer." Broom.  Legal  Maxims.  938.  While 
under  no  duty  to  aid  his  adversary  in  making 
out  his  case,  a  party  is  not  at  liberty,  by  a  re- 
sort to  questionable'means,  to  throw  oMtacles 
in  his  path.  Hence,  "if  a  man  destroys  a  thing 
that  is  designed  to  be  evidence  against  himself,  a 
small  matter  will  supply  it, "said  Holt,  Lord  Ob. 
J.,  in  [Ar^npmous]  1  Ld.  Raym.78l.  "This rule 
is  evidentlv  based  on  the  principle  that  no  man 
shall  be  allowed  to  take  advantage  of  his  own 
wrong."  Chamberlayne's  Best,  Ev.  §  412. 
Nor  does  it  matter  that  resort  is  had  to  passive, 
rather  than  to  active,  measures  calculated  to  de- 
feat theendsof  justice.  Thus, wilfully  withhold- 
ing evidence  is  treated  as  an  e<)uivalent  to  an  at- 
tempt to  suppress  or  destroy  it.  Lawson,  Pre- 
sumptive Ev.l20  et  sea.;  Broom,  Legal  Maxims. 
supra.  Especially,  when  the  evidence  withheld 
is  pri  mary ,  and  weaker  proofs  are  relied  on ;  "f or 
when  it  is  apparent  that  better  evidence  is  with- 
held, it  is  fair  to  presume  that  the  party  had 
some  sinister  motive  for  not  producing  it,  and 
that, if  offered,  his  design  would  be  frustrated." 
1  Greenl.  Ev.  §  82.  "The  conduct  of  a  party 
in  omitting  to  produce  that  evidence,  in  eluci- 
dation of  the  subject-matter  in  dispute,  which 
is  within  his  power,  and  which  rests  peculiarly 
within  his  own  knowledge,  frequently  affords 
occasion  for  presumption  against  him,  since  it 
raises  a  strons:  suspicion  that  such  evidence,  if 
adduced,  would  operate  to  his  prejudice." 
Starkie,  Ev.  p.  75.  Accordingly,  it  has  be- 
come a  fixed  rule  that  "the  nonproduction  of 
papers,  essential  in  the  trial  of  a  cause,  which 
are  proved  to  be  in  the  possession  of  one  of  the 
parties,  unexplained,  raises  a  presumption  that 
they  contain  something  which  would  tend  to 
the  disadvantage  of  the  party  retaining  them 
if  they  were  produced."  Eckel  v.  Eicket,  49  N. 
J.  Eq.  587.  And  since  the  privilege  has  been 
conferred  upon  parties  of  testifying  in  their 
own  behalf,  the  rule  has  been  extended  so 
that  "when  one  party  to  an  action  has  in  his 
exclusive  possession  a  knowledge  of  facts 
which  would  tend,  if  disclosed,  to  throw 
light  upon  the  transactions  which  form  the 
subjectof  controversy,  his  failure  to  offer  .  .  . 
[himself  as  a  witness]  may  afford  presump- 
tions against  him."  Kirhy  v.  Tallmadge,  160 
U.  S.  379.40  L.ed.463.  To  the  same  effect,  see 
Payne  v, Crawford,  102  Ala.  388:  Befflebo^mr  v. 
Detrick,  27  W.  Va.  16;  McDonoxigh  v.  CNiel, 
113  Mass.  92;  Leeper  v.  Bates,  85  Mo.  228; 
Connecticut  Mut.  L.  Ins.  Co.  v.  Smith,  117 
Mo.  261;  Throckmorton  v.  Chapman,  65  Conn. 
442.  But  "the  silence  of  a  party  to  an  action 
against  whom  damaging  facts  are  called  out 
in  evidence  is  not  equivalent  to  an  admission 
of  their  truthfulness"  {Enos  v.  8t.  Paul  K 
d  M.  Ins.  Co.  4  8.  D.  640),  nor  will  it  have 
the  effect  of  shifting  the  burden  of  proof  (  Wer- 
ner V.  Liizsinger,  45  Mo.  App.  106).    For  thus 
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applying  tbe  rule  in  cases  where  the  party  him- 
self has  an  exclusive  knowledge  of  material 
facts  in  controversy,  but  nevertheless  declines 
to  testify,   there  is  much  reason  ;  for  wilfully 
withholding  evidence  locked  in  one's  breast 
tends  as  effectually  to  cast  a  suspicion  upon 
the  righteousness  of  his  cause  as  would  the 
suppression  of  documentary  evidence  securely 
hidden  away  in  a  secret  drawer,  or  guarded 
by  the  locks  and  bars  of  a  private  vault.    How- 
ever, in  a  case  where  a  person,  not  a  party  to 
the  cause,  is  not  produced  as  a  witness,  although 
probably  cognizantof  facts  material  to  the  issue, 
this  rule  may  or  may  not  be  justly  invoked, 
and  therefore  due  caution  should  be  observed 
in  its  application.    Ordinarily,  the  failure  to 
call  as  a  witness  one  who  is  equally  within 
the  control  of  both  parties  will  be  no  ground 
for  anv  presumption  against  either  party.    Diet 
V.  Mii^ouri  P,  R.  Co.  87  Mo.  App.  454;    State 
V.  Hosier,  55  Iowa,  517;  MiUer  v.  Dayton,  57 
Iowa,  423,  426,  427;  State  v.  Cousins,  58  Iowa, 
250;  Horowitz  v.  Hamburg  American    Packet 
Co.  18  Misc.  24;  PeopU  v.  Me  Whorter,  4  Barb. 
488.     Certainly,  **the  mere  omission  of  a  party 
to  a  civil  action  to  call  a  witness  who,  at  the 
most,  has  no  other  or  better  knowledge  of  the 
matter  in  dispute  than  those  who  are  produced 
and  give  evidence,  is  not    necessarily  suspi- 
cious."   BUecker  v.  Johnston,  69   N.  Y.  312. 
And  to  the  same  effect,  see  Will's  Circumstan- 
tial Ev.  141,  142      •*  Whatever  inferences  may 
be  drawn  against  a  party  by  reason  of  his  fail- 
ure to  produce  evidence  in*  his  control  are  al- 
lowable only  on  the  theory  that  he  wilfully 
withholds  such  evidence."     Cartier  v.    Troy 
Lumber    Co.  138  111.   584,  14  L.  R.  A.  470. 
"The  noncalling  of  a  witness   .    .    .  will  not 
justify  an  arbitrary  presumption  of  suppres- 
sion."   2    Whart.  Ev.  §  1267.     Even  though 
there  be  "a  conflict  of  testimony,  the  nonin- 
troduction  by  either  party  of  a  witness  who,  if 
he  was  called,  could  shed  light  on  the  matter 
in  controversy,  does  not  warrant  a  presump- 
tion in  favor  of  either  plaintiff  or  defendant. 
It  only  warrants  a  presumption  against  both" 
(19  Am.  &  Eng.  Enc.   Law,  p.  72.  note);  for, 
as  was  pertinently  remarked  in   Cross  v.  Lake 
Shore  &  M.  S.  R.  Co.  69  Mich.  363,  if  a  person 
be  **within  reach  of  the  process  of  the  court," 
either  party  may,  with  abundant  reason,  be 
said  to  have  "equal    facilities    for   bringing 
.     .     .     [him]    into  court  as  a  witness;  and 
the  mere  fact  that  either    .     .     .     [fails]  to 
do  so    .     .     .     [raises]  no  presumption  that 
.     .     .     [this  person]   would    testify  against 
their  particular  theory"  of  tb%  case.     The  rule 
in  question  must  be  given   "a  reasonable  con- 
struction," and.  "where  the  witness  is 'subject 
to  the  call  of  either  party,'  no  inference  can 
be  drawn   from  a  failure   to  produce  him." 
Taylor,  Ev.  9th  ed.  183",  note.     In  this  view 
Mr.  Lawson  also  concurs.     Lawson.  Presump- 
tive Ev.  135,  187.     "The  presumption  is  al 
ways   in  favor  of  honesty  and  fair  dealing, 
and  remains  available  to  the  party  in  whose 
favor  it  arises,    until   overcome  by  counter- 
vailing evidence,"  1  Rice,  Ev.  pp. 96,97.  Hence 
"it  is  error"  to  indulge  any  unfavorable  "in- 
ference merely  from  the  fact  that  a  party  fails 
to  call  a  certain  witness.    No  prejudice  should 
arise,  from  such  failure,  unless  the  witness  be 
a  material  one,    and  presumptively  under  the 
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special  control  of  the  party."  3  Rice.  Ev.. 
j^  158.  Especially  in  the  administration  of  crim- 
inal law  is  the  rule  "to  be  cautiously  applied » 
and  only  in  cases  where  it  is  manifest  that 
proofs  are  in  the  power  of  the  accused,  not  ac- 
cessible to  the  prosecution."  Com.  v.  Webster^ 
5  Cush.  316,  52  Am.  Dec.  711. 

The  rule  which,  authorizes  unfavorable  in- 
ferences to  be  drawn  against  a  party  who  re- 
sorts to  dishonest  methods  in  the  conduct  of 
his  cause  rests  upon  the  ground  of  "natural 
equity."     Chamberlayne's  Best,   Ev.   §  411. 
Such  inferences  can  be  indulged  only  upon 
the  idea  that  they  frequently  become  "essential 
to  the  pure  administration  of  justice. "    Greenl. 
Ev.  §  82;  1   Elliott.  Gen.   Pr.  §  403.     Where 
the  reason  of  the  rule  ends,  the  rule  itself  must 
end  also.  Therefore  it  "ceases  to  operate  when 
no  presumption  of  fraud,  or  of  sinister  purpose, 
can  arise.      Jackson  v.  State,  77  Ala.  25.     As 
where,  for  instance,  a  person  not  called  would 
have  been  incompetent  to  testify  {Adams  v, 
Main,  3  Ind.  App.  232);  or  could  not  do  so  with 
propriety  {Gardner  v.  Benedict,  75  Hun,  204),. 
or  where  a  person  had  been  subpoenaed, and  was 
absent  through  no  fault  of  a  party  ( Weatherford,. 
M.  &  N.  W.  R.  Co.  V.  Duncan,  88  Tex.  611: 
Manfiattaa  L.  Ins.  Co.  v.  Alexander,  89  Hun.. 
449),  or  could  not  be  found  {McOuire  v.  Broad- 
way cfe  S.  A.  R.  Co.  42  N.  Y.  S.  R.  824).    A 
reasonable  confttruction  and  just  and  intelligent 
application  of  the  t  ule  is  to  t>e  found  in  the  de- 
cisions of  the  supreme  court  of  Louisiana.    In 
Day  V.  New  Orleans  P.  R.  Co.  35  La.  Ann.  694^ 
where  the  plaintiff  sought  to  recover  for  stock 
killed  at  night  by  one  of  the  defendant's  trains^ 
— relying,  perforce,  upon  circumstantial  evi- 
dence only,— it  was  held  that  "the  failure  of  a 
railroad  company  to  introduce  the  testimony 
of  its  employees  who  were  on  the  train  at  the 
time  of  the  accident  raises  a  presumption  of 
negligence  against  the  company."  The  defend- 
ant knew  the  particular  train  which  killed  the 
stock,  and  the  names  and  identity  of  those  of 
its  employees  who  were  on  that  train  and  wit- 
nessed the  occurrence  in  question,  and  there* 
fore  had  it  peculiarly  within  its  power  to  pro> 
duce  evidence  in  regard  thereto.    The  plaintiff,, 
on  the  other  hand,  was  at  a  great  disadvantage; 
for,  while  the  process  of  the  court  was  at  hi» 
command,  his  ability  to  ascertain  the  names 
and  whereabouts  of  the  witnesses  to  the  factfr 
was   by  no  means  the  same  as    that  of  the 
company,  which  could  hardly  have  been  ex- 
pec^d  to  furnish  him,  in  advance  of  the  trial, 
with    any   information  on   the   subject    In* 
Peetz  V.  St.  Charles  Street  R.  Co.  42  La.  Ann. 
541,  it  did  not,  however,  satisfactorily  appear 
that  the  defendant  was  attempting  to  suppress 
evidence,  and  the  court  correctly  held  that  the 
rule  announced  in  Day's  Case  applied  only 
where  it  was  shown  that  persons  in  the  employ* 
of  the  defendant,  but  not  produced  as  wit- 
nesses, were  present  and  saw  what  occurred, 
or  where  it  was  "made  evident  that  they  had 
knowledge  which  the  employer  desired  to  con- 
ceal."   And  in  the  later  case  of  Sauer  v.  Union 
Oil  Co.  48  La.  Ann.  699,  this  position  was  ad- 
hered to.      All  that  appeared  as  suggesting 
any  reason  why  a  certain  employee  of  the  de- 
fendant should  have  been  called  was  that  the 
plaintiff    testified  that   this  employee    "was- 
within  25  feet  of  him  when  he  was  struck"  otk 
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the  head  bj  a  piece  of  machinery  alleged  to 
hare  been  "defective.  Accordingly,  the  court 
said:  **It  is  not  shown  that  .  .  .  [this  em- 
ployee] remained  in  the  employ  [of  the  com- 
pany], or  was  accessible,  or  was  even  living  at 
the  time  of  the  trial;  nor  is  there  any  showing 
that  he  was  observing  plaintiff  when  the  acci- 
dent occurred.  It  is  plaintiff's  case  that  needs 
additional  proof,  not  defendant's.  There  is  no 
CTOund  for  the  application  of  an^  presumption 
m  such  a  case."  Under  facts  similar  to  those 
appearing  in  Day's  Case,  85  La.  Ann.  604, 
Judge  Caldwell,  in  a  case  before  the  United 
States  circuit  court  of  appeals,  held  that  the 
defendant's  "failure  to  produce  the  engineer  as 
a  witness  to  rebut  tbe  inferences  raised  by  tbe 
circumstantial  evidence  would  justify  the  jury 
in  assuming  that  his  evidence,  instead  of  re- 
butting such  inferences,  would  support  them." 
Gulf,  a  dt  8.  F.  R.  Co,  V.  EUts,  10  U.  S.  App. 
640.  54  Fed.  Rep.  481,  4  C.  C.  A.  454.  Analo- 
gous  cases,  in  which  the  rule  seems  to  have 
been  understood  and  correctly  applied,  are 
The  Fred  M.  Lattrenre,  15  Fed.  Rep.  685, 
where  the  facts  concerning  a  collision  between 
two  vessels  were  in  dispute,  and  Schwier  v.  New 
T&rk  a  &  H.  R.  R.  Co.  90  N.  Y.  558,  where 
an  infant  was  injured  by  the  running  of  de- 
fendant's locomotive.  In  Bent  v  l^^wis,  88 
Mo.  462,  tbe  rule  was  invoked  against  the 
plaintiff,  who  relied  "on  evidence  circumstan- 
tial in  kind  and  of  a  vague  and  indefinite  char- 
acter, when,  by  his  own  admission,  he  .  .  • 
[bad]  it  in  his  power  to  produce  positive  and 
direct  proof  of  the  facts."  In  Cole  v.  Lake  Shore 
&  M,  8,  R.  Co.  81  Mich.  156,  and  Id.  95  Mich. 
77,  the  plaintiff  absented  herself  from  the  trial 
although  she  was  tbe  only  person  able  to  give 
direct  and  positive  testimony  concernine  the 
effect  of  a  fall  she  received,  which  she  alleged 
was  the  result  of  the  defendant's  negligence, 
and  the  court  justly  held  that  her  unexplained 
absence  authorized  an  unfavorable  inference 
as  to  the  justice  of  her  cause,  since  she  volun- 
tarily chose  to  rely  on  circumstantial,  in  lieu 
of  direct,  proof  that  this  fall,  rather  than  other 
natural  causes,  produced  the  peculiar  affliction 
from  which  she  suffered.  On  the  other  band, 
there  are  decisions  which  more  than  justify 
the  observation  that,  "however  salutary,  and 
in  general  equitable,  tbe  maxim.  Omnia  pr(e 
Bumnntur  contra  hpoliaU^rem,  must  be  acknowl- 
edged to  be,  it  has  been  made  the  subject  of  very 
fair  and  legitimate  doubt  whether  it  has  not 
occasionally  been  carried  too  far."  Chamber- 
layne's  Best,  l!;v.  g  414.  Apparently,  without 
regard  to  whether  the  evidence  could  properly 
be  said  to  be  within  the  exclusive  control  of 
one  party,  and  not  accessible  to  his  adversary, 
it  has  been  held  that  an  unfavorable  presump- 
tion arises  merely  from  the  nonproduction  of 
an  employee  (Whitney  v.  Ticonderoga,  127  N. 
Y.  40;  Wimer  v.  i^iih,  22  Or.  469),  or  hus- 
band {Toomey  v.  Lyman,  40  N.  Y.  S.  R.  611), 
or  father  of  the  prosecutrix  {Rice  v.  Com.  102 
Pa.  408),  or  father  and  grantor  whose  deed  is 
attacked  {Hall  v.  Vanderpool,  156  Pa.  152).  or  al- 
leged paramour  of  a  party,  in  a  libel  for  divorce 
on  tbe  ground  of  adultery  {Kenyon  v.  Kenyon, 
88  Hun,  211).  It  has  even  been  held  that,  as 
the  "plaintiffs  had  a  right  to  call  upon  defend- 
ants to  produce"  certain  documentary  evidence 
in  their  exclusive  possession,  "and  not  having 
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eiven  them  that  notice,  the  defendants  .  .  . 
[were]  entitled  to  whatever  benefit .  .  .  [miffht] 
be  derived  from  that  omission."  PHck  v. 
Barbour,  64  Pa.  120.  And  in  8eward  v.  Qar- 
lin,  88  Vt.  584,  it  was  held  that  an  unfavora- 
ble inference  would  arise  from  the  failure  of  a 
party  to  interrogate  a  witness  concerning  a 
matter  as  to  which  *the  part;^  himself  had  tes- 
tified, and  that  such  omissicm  might  "be 
weighed  by  the  jury  as  a  circumstance  tending 
to  show  that  the  testimony  of  the  party  upon 
such  point  .  .  .  [was]  not  true."  The  supreme 
court  of  West  Virginia  seems  to  have  adopted 
the  arbitrary  rule  that  the  duty  of  calling  a 
witness  accessible  to  either  side  invariably  de- 
volves exclusively  upon  the  party  carrying  the 
burden  of  proof,  and  that  a  failure  to  produce 
such  a  witness,  unless  explained,  "raises  the 
conclusive  presumption  that  .  .  .  [his]  testi- 
mony, if  introduced,  would  be  adverse  to  the 
pretensions  of  such  party."  Union  Trust  Co. 
V.  McClellan.  40  W.  Va.  405. 

To  hold  that,  merely  because  a  person  be  in 
the  employ  of  one  of  the  parties,  he  belongs  to 
or  is  "evidence  within  the  exclusive  control" 
of  such  party,  "not  accessible  to  the  other 
side,"  offends  reason  and  perverts  the  truth. 
"Neither  slavery  nor  involuntary  servitude, 
except  as  a  punishment  for  crime,  .  .  .  shall 
exist  within  the  United  States."  To  swear  in 
behalf  of  his  master  is  not—at  least,  ought  not 
to  be— a  duty  within  the  scope  of  a  servant's 
employment.  So  it  cannot  be  arbitrarily  as- 
sumed that  his  employer  has  hired  or  pur- 
chased outright  his  testimony,  and  therefore 
controls  or  owns  it  absolutely.  Nor,  ordi- 
narily, can  a  party's  relatives  logically  be  con- 
sidered as  being  in  his  exclusive  possession, 
and  unavailable  as  witnesses  to  his  adversary. 
An  omission  to  call  a  relative  is  not  necessarily 
even  suspicious;  certainly  it  does  not  amount 
to  substantive  or  persuasive  proof  of  an  at- 
tempt to  suppress  evidence.  There  may  often 
be  cogent  reasons,  into  which  no  improper 
motive  enters,  why  a  party  may  not  wish  to 
vouch  for  the  credit  of  a  person  who,  through 
perhaps  no  fault  of  his  own,  happens  to  be  re- 
lated t«  him,  by  blood  or  marriage,  in  a  more  or 
less  remote  decree.  Only  in  a  measure  more 
absurd  is  the  arbitrary  rule  that  it  is  incumbent 
upon  a  party  claiming  under  a  deed  to  call  as 
a  witness  bis  grantor,  in  the  event  the  other 
side  may  choose  to  make  an  attack  upon  its 
validity.  By  a  parity  of  reasoninar,  one's  tailor 
becomes  one's  bounden  witness  if,  perchance, 
one's  clothes  become  the  subject-matter  of 
controversy  in  a  contest  with  one's  adversary. 
None  of  the  other  very  remarkable  decisions 
last  above  cited  can  with  profit  be  seriously 
discussed.  x 

A  review  of  the  Georgia  decisions  bearing  on 
the  subject  now  under  investigation  shows 
that,  thus  far,  this  court  has  succeeded  admira- 
bly in  steering  clear  of  the  judicial  blunders 
into  which  some  of  the  courts  of  this  country 
have  fallen.  In  Doe,  Hollis,  v.  Roe,  86  Ga. 
468-478,  Walker,  J.,  announced  the  general 
rule  that  "a  party  has  the  right  to  select  such 
competent  testimony  as  he  may  see  proper, 
and  if  he  can,  by  any  legal  testimony,  estab- 
lish the  truth  of  his  allegations,  the  jury  should 
not  be  told  that  the  introduction  of  such«testi- 
mony,  rather  than  some  other  testimony  which 
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the  opposite  party  insists  would  be  stronger,  is 
a  circumstance  against  the  party.  Parties  have 
the  right  to  introduce  legal  testimony  to  estab- 
lish the  truth  of  their  cases.  If  the  evidence 
be  competent,  pertinent  to  the  issue  to  be  tried, 
and  ma  Ices  clear  the  point  in  controversy,  this 
is  sufficient,  and  the  jury  ought  not  to  be  told 
that  it  is  of  an  unreliable  cBaracter."  The  ex- 
ception to  this  general  rule,  viz.,  that  "failure 
to  produce  evidence  within  the  power  of  a 
party"  raises  a  presumption  "that  the  evidence 
if  produced,  would  be  prejudicial  to  the  partv,*' 
was  recognized  and  correctly  applied  in  Nicol 
V.  Crittenden,  55  Qa.  497.  "The  evidence 
showed  that  Kimball  had  made  to  Crittenden 
a  bill  of  sale  for  the  property  in  dispute,  or  for 
a  part  of  it  at  least;  that  bill  of  sale  was  not 
produced  on  the  trial,  and  no  attempt  was 
made  to  account  for  its  non production."  See 
page  501.  So,  also,  in  Davis  v.  Alston,  61  Ga. 
225,  where  it  appeared  that  a  receipt  contained 
"the  contract  in  the  main  on  which  the  issue 
in  the  case"  depended,  the  court  properly  held 
that  if  this  paper  was  in  the  "possession  of  de- 
fendant or  his  counsel,  and  not  produced, 
counsel  for  plaintiff  .  .  .  [might]  call  the  at- 
tention of  the  jury  to  the  fact  as  a  suspicious 
circumstance,  unless  the  court  had  ruled  that 
it  need  not  be  produced."  Again,  in  Gaines- 
vilU,  J.  d'  8.  R.  Co.y,  Wall,  75  Ga.  282,  where 
the  plaintiff  sought  damages  for  the  killing  of 
a  cow  by  one  of  the  company's  trains,  it  was 
held:  "Where  the  engineer  and  fireman 
were  always  present  on  the  engine,  but  only 
the  former  was  sworn  as  a  wTtness,  and  the 
absence  of  the  latter  was  not  accounted  for, 
this  was  a  circumstance  from  which  the  jury 
might  infer  that,  had  the  other  witness  been 
introduced,  his  testimony  might  have  shown 
negligence  on  the  part  of  the  company."  This 
was  a  case  similar  to  that  of  Day  v.  Neic  Or- 
leans P,  R.  Co.^  discussed  above,  where  it  was 
peculiarly  within*  the  power  of  the  defendant 
to  produce  direct  and  positive  evidence  of  the 
facts  in  issue.  This  is  true,  also,  of  the  case 
of  Hoffer  v.  Gladden,  75  Ga.  582.  where  it  was 
said  that  "failure  to  produce  testimony  is  a 
badge  of  fraud,  where  the  bona  fides^f  the 
transaction  is  in  issue,  and  witnesses  who 
ought  to  be  able  to  explain  it  are  in  reach." 
There,  certain  creditors  attacked  as  fraudulent 
a  mortgage  executed  by  their  debtor,  a  cor- 
poration. "The  same  counsel  represented  the 
mortgagor  as  well  as  the  mortgagee,"  but 
neither  the  latter,  nor  any  officer  or  agent  of 
the  mortgagor,  was  present  to  testify,  nor  did 
counsel  offer  in  evidence  the  interrogatories  of 
his  clients,  although  it  was  peculiarly  within 
their  power  to  explain  the  suspicious  circum- 
stances  under  which  the  mortgage  was  ex- 
ecuted, if  in  fact  it  evidenced  a  bona  fide 
transaction.  On  the  other  hand,  there  are  a 
number  of  cases  reported  wherein  it  was 
ruled  that  this  exception  to  the  general  rule 
did  not  apply.  One  of  these  Is  SchneU  v. 
Toomer,  56  Ga.  168,  in  which  it  was  said: 
"Where  it  does  not  appear  that  the  party 
holds  back  evidence  wiihin  his  power  to 
produce,  the  nonproduction  of  more  full  and 
definite  evidence  that  he  presents,  raises  no 
presumption  against  him."  Another  is  the 
case  of  Qawinnah,  F.  d  W,  R.  Go.  v.  Gray,  77 
Ga.  440,  in  which  the  subject  is  fully  and  in- 
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telligently  discussed  by  Mr.  Justice  Hall.  His 
statement  of  the  rule  governing  a  case  where- 
in it  appears  that  a  party  has  wilfully  with- 
held or  suppressed  evidence  is  now  to  be 
found  embodied  in  §  5163  of  our  new  Civil 
Code.  As  to  the  application  of  that  rule,  he 
says:  "Ordinarily,  and  except  in  specified 
cases,  one  credible  witness  would  be  deemed 
sufficient  to  establish  a  fact.  Code,  §$  8754, 
3755.  Generally  it  would  seem  that  all  per- 
sons having  knowledge  of  the  transaction  need 
not  be  produced.  .  .  .  and  that  an  infer- 
ence unfavorable  to  the  party  repelling  .  .  . 
[a  disputable  presumption  relied  on  by  his 
opponent]  would  not  be  warranted  because  he 
failed  to  produce  on  the  trial  all  persons  who 
were  cognizant  of  the  facts  from  which  the 
presumption  to  be  rebutted  arose.  .  .  . 
The  objection  here  urged  seems  to  be  as  to 
the  deficient  quantity  rather  than  the  quality 
of  the  testimony.  That  all  the  evidence  which 
would  have  repelled  the  presumption  raised  by 
the  casualty  against  the  railroad  was  not  pro- 
duced, would,  upon  principle,  scarcely  seem 
to  warrant  a  presumption  that  the  company 
purposely  withheld"  evidence  from  the  jury. 
"The  principle  relied  on  in  this  case  is,  at  most, 
an  exception  to  the  general  rule,  and  should  be 
resorted  to  only  in  cases  where  the  facts  are 
similar  to  those  in  which  it  has  been  recog- 
nized and  enforced. "  Neither  the  engineer  nor 
the  fireman  was  produced.  It  appeared,  bow- 
ever,  that  the  former  had  left  the  service  of 
the  company,  had  removed  to  another  state, 
and  could  not  be  located;  "and  that  the  fire- 
man, at  the  time  the  damage  was  done,  was 
on  the  bottom  of  the  tender,  attending  to  his 
duties,  and  could  not  have  seen  the  animal 
[plaintiff's  colt]  on  the  track  as  the  train  ap- 
proached it."  Our  decisions  arc  all  fully  in  ac- 
cord with  the  doctrine,  above  announced,  that, 
where  it  does  not  appear  that  a  party  is  acting 
in  bad  faith  in  selecting  and  offering  the  evi- 
dence upon  which  he  elects  to  rely,  no  un- 
favorable inferences  can  be  drawn  against  him. 
Thuj»,  in  Harrison  v.  Kiaer,  79  Ga.  588,  it  was 
held  that  the  defendant  could  not  be  said  to  be 
withholding  evidence  simply  because  she  did 
not  produce  a  written  contract  in  her  posses- 
sion, when  the  plaintiff  himself  had  proved 
that  the  writing  contained  a  stipulation  the  ef- 
fect of  which  would  be  to  relieve  her  from  all 
liability.  fSast  Tennessee,  V.  dt  G.  R.  Go.  v. 
Kane,'92  Ga.  188-193,  22 L.  R.  A.  815,  it  was 
ruled  that,  as  the  plaintiff  herself  had  alleged 
a  fact  upon  which  the  company  based  its  de- 
fense, "the  defendant  consequently  had  a  right 
to  rely  upon  this  allegation  a^  an  admitted 
fact,  and  no  unfavorable  inference  could  there- 
fore be  drawn  against  the  company  because  of 
any  failure  on  its  part  to  call  as  witnesses  its 
own  employees  to  prove  this  fact."  And,  in 
order  to  remove  any  suspicion  as  to  his  good 
faith  in  conducting  his  cause,  it  is  always  the 
right  of  a  party  to  explain  his  failure  to  call  as 
a  witness  a  person  who,  though  shown  to  be 
cognizant  of  facts  material  to  the  issue,  is  not 
produced  by  him.  Richmond  dt  D.  R.  Co.  v. 
Garner,  91  Ga.  27.  If  the  foregoing  decisions 
can  possibly  be  regarded  as  failing  to  dissipate 
all  doubt  as  to  the  law  on  this  subject  which 
obtains  in  Georgia,  a  casual  examination  of  the 
recent   case  of  Anderson  v.  tktvannah  Press 
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Pub.  Co.  (Ga.)  28  S.  E.  216,  in  which  Mr.  Jus- 
tice  Atkinson,  in  behalf  of  a  full  bench  as  at 
present  constituted,  pronounced  the  opinion  of 
the  court,  will  suffice  to  relieve  the  matter  of 
all  difficulty. 

In  the  present  case,  the  plaintiff,  who,  at  the 
time  of  the  injury  complained  of,  was  in  the 
employ  of  the  defendant  in  the  capacity  of 
''coupler  and  switchman,"  testified:  '*Dora 
Maner  was  my  conductor.  .  .  .  The  bal- 
ance of  the  crew  were  Lawrence  Milam,  en- 
gineer: Wallace  Waters,  fireman;  Mullins, 
coupler;  and  one  Mr.  Pitman  was  the  other 
helper."  Though  he  knew  each  and  all  of 
these  persons  perfectly  well,  the  plaintiff  did 
not  undertake  to  assign  aoy  reason  why  he 
<;ould  not  have  secure<i  the  presence  in  court 
of  any  one  of  them  whom  he  may  have  de- 
sired to  appear  as  a  witness  in  his  behalf. — 
did  not  even  pretend  that  any  one  of  them  was 
inaccessible  to  him.  He  did  call  as  a  witness 
Mullins,  the  coupler,  and  elected  to  stand  on 
the  tatter's  testimony,  in  addition  to  his  own, 
with  respect  to  the  cause  of  the  injury.  The 
company  introduced  its  conductor,  who  had,  if 
nnythiDg,  even  a  better  opportunity  than  did  the 
plaintiff's  witness  to  observe  everything  that 
occurred;  also  its  engineer,  who  was  charged 
with  negligently  running  its  locomotive,  and 
•certainly  ought  \o  have  known  the  manner  in 
which  it  was  run;  also  Pitman,  the  helper, 
who  was  at  the  time  on  the  engine,  and  had 
equally  as  good  an  opportunity  to  know  the 
truth  in  this  regard.  In  addition,  the  defend- 
4Lnt  put  upon  the  stand  a  number  of  expert  wit- 
nesses, whose  testimony  tended  to  show  that 
it  was  a  physical  impossibility  for  the  casualty 
to  have  happened  from  the  causes  and  in  the 
manner  testified  to  by  the  plaintiff  and  his 
witness.  The  defendant  did  not,  however,  in- 
troduce its  fireman.  Waters,  who,  upon  the 
occasion  in  question,  appears  to  have  been  at 
his  post  of  duty  on  the  engine.  There  was  no 
.showing  on  the  part  of  the  plaintiff  that  this 
witness  had,  at  any  time  prior  to  or  up  to  the 
date  of  the  trial,  been  inaccessible  to  him. 
Indeed,  the  plaintiff  closed  his  case  without 
any  attempt  to  show  that  Waters  was  within 
the  jurisdiction  of  the  court,  or  longer  in  the 
•company's  employ,  or  within  its  reach,  or  even 
in  life.  This  being  so,  could  it  be  said,  with 
any  degree  of  honesty  and  fairness,  that  a  rea- 
sonable suspicion  of  duplicity  and  cunning 
artifice  hung  over  the  defendant,  and  cast  a  le- 
gitimate doubt  upon  the  righteousness  of  the 
cause  it  was  endeavoring  to  sustain  ? 

This  inquiry,  though  it  seems  naturally  to 
suggest  itself  in  this  connection,  is  not,  how- 
ever, the  precise  question  presented  by  the 
oase  at  bar.  Consequently  it  need  not  be  dis- 
cussed, as  any  attempt  to  arrive  at  a  satisfac- 
tory conclusion  in  regard  thereto  migbt  be 
considered  as  partaking  of  the  nature  of 
'*obiter"  It  further  appears  from  the  record 
now  before  us.  under  the  certificate  of  the  pre- 
-sidlng  judge,  that  "counsel  for  defendant,  just 
before  the  close  of  testimony  for  defendant 
called  into  the  *court-room  a  witness  who  had 
been  sworn  and  put  under  the  rule.  When  he 
appeared  in  the  presence  of  the  court  and 
jury,  counsel  for  defendant  stated:  **This  is 
the  fireman  of  the  crew,  and  we  tender  him  to 
the  plaintiff  only  to  relieve  ourselves  from  the 
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presumption  that  would  be  against  us  if  we 
did  not  produce  him.  If  we  put  him  up.  it 
would  be  cumulative."  At  the  risk  of  being 
understood  as  undertaking  to  decide  a  question 
not  presented,  it  mfty  here  be  remarked,  par- 
enthetically, that  the  closing  sentence  of  the 
above  statement  was  grossly  inproper.  See 
Johnson  v.  &ate,  88  Ga.  606.  This  fact  should 
not,  however,  influence  our  decision  of  the 
point  actually  made.  Johnson  v.  Slappey,  85 
Ga.  576;  Bennett  v.  State.  86  Ga.  401-405.  12 
L.  R.  A.  499.  The  question  is:  The  plaintiff 
having  declmed  to  avail  himself  of  the  oppor- 
tunity thus  presented  of  adding  to  the  evidence 
alteady  introduced  by  him,  did  the  mere  fail- 
ure of  the  company  to  itself  put  Waters  on  the 
stand  indicate  and  furnish  proof  of  an  inten- 
tion on  its  part  to  wilfully  suppress  the  truth, 
or  to  withhold  from  its  adversary  the  means 
of  possessing  himself  of  evidence  by  which  the 
truth  could  be  established?  The  correct  an- 
swer to  this  question  is  to  be  found  in  the  de- 
cision rendered  by  this  court  in  the  case  of 
Davis  V.  Central  H.  Co.  75  Ga.  645,  wherein  il 
was  said:  "If  the  fireman  had  not  been  ac- 
counted for  by  the  defendant,  then  the  jury, 
on  the  trial  of  the  case,  might  hAve  inferred 
that  he  had  been  kept  away  because  he  knew 
something  which  might  have  been  damaging 
to  defendant.  .  .  .  But,  under  th^circum- 
stances  of  this  case,  the  fireman  being  present 
and  open  to  plaintiffs,  no  inference  could  be 
drawn  against  defendant  because  he  was  not 
sworn."  As  the  official  report  sufficiently  in- 
dicates (and  as  the  record  of  file  in  this  court 
conclusively  shows),  there  was  in  that  case,  as 
in  the  present,  "a  painful,  square  confiict"  in 
the  testimony.  Nevertheless,  as  it  had  a  right 
to  do,  the  company  chose  to  rely  upon  a  single 
witness, — its  engineer, — though  its  fireman 
was  also  at  hand  It  was  insisted  by  the  plain- 
tiff in  error  that  the  company,  in  order  to  fully 
vindicate  its  diligence,  was  under  a  po8itiv<» 
legal  duty  to  also  introduce  its  fireman:  but 
the  court  held  that  this  was  not  so.  Quite 
naturally,  this  decision  called  for  the  expres- 
sion of  some  legal  reason  upon  which  it  could 
rest.  Accordingly,  the  rule  of  law  was  in- 
voked that,  unless  certain  evidence  be  pecu- 
liarly within  the  control  of  one  of  the  parties 
and  inaccessible  to  the  other,  no  duty  devolves 
Itself  upon  the  one  rather  than  upon  the  other 
to  produce  such  evidence  or  to  lay  it  before 
the  jury,  and  a  mere  failure  to  do  so  will  not 
justify  an  unfavorable  inference  against  either 
party!  Incidentally,  of  course,  this  involved 
the  decision  of  the  collateral  question  presented 
by  the  peculiar  facts  of  that  case,  tiz.,  whether 
a  person  in  attendance  upon  the  court  as  a 
witness,  and  known  to  both  sides,  can  properly 
be  said  to  be  accessible  to  either,  not  under  the 
exclusive  control  of  one  only  of  the  parties. 
The  decision  in  that  case  follows  the  doctfine 
laid  down  in  Emory  v.  Smith,  54  Ga.  273, 
which  was  a  suit  defended  by  an  executrix, 
who  "was  present  in  court  at  the  trial,"  but 
was  not  introduced  as  a  witness.  It  did  not 
appear  that  she  had  anf  personal  knowledge 
of  the  facts  in  controversy,  and  consequently 
it  could  not  with  fairness  be  said  that  her  fail- 
ure to  offer  herself  as  a  witness  amounted  to  a 
wilful  attempt  to  withhold  evidence  from  the 
jury.     Accordingly  it  was  held  reversible  er- 
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ror  for  the  trial  judge  "to  charge  the  jury,  io 
effect,  that  if  the  executrix  could,  by  going  on 
the  stand  as  a  witness,  clear  up  any  doubts 
there  might  be  in  the  case,  the  jury  might  take 
her  failure  thus  to  be  a  witness  into  considera- 
tion, and  might  infer  from  such  failure  against 
her."  Commenting  upon  this  branch  of  the 
case,  McCay,  J.,  pertinently  remarked:  **The 
plaintiff  ha*d  a  right  to  call  her;  why  not  put 
the  presumption  on  him  also?"  In  Thampson 
V.  Davitte,  59  Ga.  478.  it  was  held:  "There 
is  no  invariable  presumption  of  law  that  evi- 
dence is  true  because  a  party  does  not  rebut  it 
when  in  his  power.  Nor  is  a  party  to  the 
cause  bound  to  offer  himself  as  a  witness  at 
the  peril  of  having  everything  taken  against 
him  which  he  might,  as  a  witness,  contradict." 
The  trial  judge  was  requested  but  refused  to 
charge  "that  if  a  party  has  it  in  his  power  to 
deny  or  rebut  evidence  which  tends  to  dis- 
prove his  case,  and  does  not  do  so,  the  pre- 
sumption is  that  such  evidence  is  true, — the 
propounder,  Jacob  S.  Davitte,  being  in  the 
court  and  attending  the  trial,  but  not  testify- 
ing in  the  case."  It  did  not  appear  that  this 
party  had  any  better  knowledge  of  the  facts  in 
issue  than  did  the  witnesses  upon  whose  testi- 
mony he  chose  to  rely,  nor  that  he  had  an  ex- 
clusive knowledge  o'f  facts  he  desired  to  con- 
ceal. Therefore  this  court  held  that  the  trial 
court  properly  refused  to  charge  as  requested. 
The  decision  rendered  in  Bird.  v.  State,  50  Ga. 
585,  is  also  in  point.  There  the  court  held  that 
the  omission  of  the  accused  *'to  avail  himself 
of  the  privilege  allowed  by  statute  to  make  a 
statement  to  the  jury  ,  " .  .  [was]  not  a 
matter  to  be  considered  by  them  in  determin- 
ing defendants  guilt,"  and  it  was  error  for  the 
trial  judge  to  charge  that  the  jury  might  take 
that  fact  into  consideration,  in  passing  upon 
the  case. 

The  position  taken  by  this  court  in  the  cases 
above  cited  is  in  perfect  accord  with  outside 
authority.  Thus,  in  Scovill  v.  Baldwin,  27 
Conn.  316,  a  leading  case  which  has  been  ex- 
tensively cited  as  laying  down  the  correct  rule, 
it  was  held:  "The  omission  of  a  party  to 
call  a  witness  who  might  equally  have  been 
called  by  the  other  party  is  no  ground  for  a 
presumption  that  the  testimony  of  the  witness 
would  have  been  unfavorable.  The  jury  have 
no  right  to  presume  anything  as  to  his  knowl- 
edge of  any  facts  important  to  the  case."  In 
BaUs  V.  Morris,  101  Ala.  282,  it  was  ruled  that 
"where  a  person,  whose  evidence  would  be 
competent  for  either  party  in  an  action,  was  in 
court  during  the  trial  and  equally  accessible  to 
both  parties,  it  is  error  to  charge  the  jury 
that  they  could  draw  an  unfavorable  inference 
against  one  of  the  parties  for  failing  to  call 
such  person  as  a  witness;  and  this  is  true  not- 
withstanding the  witness  referred  to  was  the 
husband  and  grantor  of  the  claimant  in  a 
claim  suit,  where  the  transfer  from  him  is 
attacked  as  fraudulent."  The  reasoning  em- 
ployed by  Chief  Justice  Stone,  who  pronounced 
the  decision  of  the  court,  is  simply  unanswer- 
able. The  following  brief  extract  from  the 
opinion  filed  by  him  will  suflBce  to  justfy  this 
broad  assertion:  "The  husband  was  in  court, 
accessible  to  either  party,  and  a  competent 
witness  to  the  same  extent  for  the  one  party 
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as  for  the  other:  and  it  is  difficult  to  assign 
any  just  reason  for  imputing  the  failure  to 
examine  him  as  a  witness,  as  a  matter  of 
evidential  inference,  or  as  ground  of  unfavor- 
able presumption  for  or  against  the  one  party, 
which  would  not  apply  to  the  other."  For 
other  cases  precisely  in  point,  see  PoUak  v. 
Harmon,  94  Ala.  420;  Haynea  v.  McRae,  101 
Ala.  318;  Crawford  v.  8taU,  112  Ala.  8;  Nelmt 
V.  Steiner  Bros.  113  Ala.  562-576;  PeopU  v. 
Sweeney,^!  Hun,  888-843. 

It  cannot  be  said  in  the  present  case  that  the 
defendant,  having  "more  certain  and  satisfac- 
tory" proof  within  its  power,  relied  upon  evi- 
dence of  a  "weaker  and  more  inferior  nature'*' 
{Satannah,  F.  <fe  TF.  R,  Co.  v.  Gray,  77G^a.  444; 
Haynes  v.  McRae,  101  Ala.  318;  Mooney  v. 
ffoleomb,  15  Or.  639;  Wills,  Circumstantial 
Ev.  142);  for  "all  the  evidence  was  the  same 
in  degree,  and  that  of  the  absent  defendant 
[fireman]  would  but  have  been  cumulative" 
{Bleecker  v.  Johnston,  69  N.  Y.  812).  Of 
course,  an  unfavorable  inference  may  arise 
where  it  appears  that  a  party  "in  selecting  his 
witnesses  to  reply  to"  evidence  introduced  on 
the  other  side  deliberately  "chose  those  who 
did  not  know  the  material  facts,  rather  than 
those  who  did.  though  the  latter  were  equally 
accessible.  Stevenson  v.  State,  88  Ga.  575. 
The  same  is  true  where  a  person  having  full 
and  positive  knowledge  of  the  matter  in  (ques- 
tion is  not  called  as  a  witness,  though  within 
reach  of  the  defendant  who  introduces  no 
direct  proof  whatever  in  reply  to  positive  evi- 
dence adduced  against  him,  but  confines  his- 
defense  to  an  attempt  to  successfully  attack 
the  credit  of  the  witnesses  sworn  in  behalf  of 
his  adversary.  Hvnty.  State,  81  Ga.  140-143. 
As  was  said  by  Lord  Mansfield  in  Blateh  v. 
Archer,  1  Cowp.  68:  **It  is  certainly  a  maxinii 
that  all  evidence  is  to  be  weighed  according  to 
the  proof  which  it  was  in  the  power  of  one 
side  to  have  produced,  and  in  the  power  of  the 
other  to  have  contradicted."  Obviously,  how- 
ever, this  maxim  can  have  no  application  to  a 
case,  like  the  one  at  bar,  where  both  parties 
deliberately  declined  to  avail  themselves  of 
identically  the  same  evidence,  equally  within 
the  power  of  either  to  introduce;  for  the  omis- 
sion of  the  one  party  to  offer  such  evidence  i» 
fully  met  and  evenly  counterbalanced  by  a  like 
omission  on  the  part  of  his  opponent.  Sup- 
pose the  interrogatories  of  a  material  witness, 
sued  out  at  the  instance  of  one  party,  had  been 
duly  returned  into  court,  but  were  not  intro- 
duced by  such  party,  nor  by  his  opponent,, 
though  equally  accessible  to  the  latter,  or  sup- 
pose it  appeared  on  the  trial  that  one  of  the 
parties  had  in  his  possession  a  paper  whicb 
would  probably  throw  light  on  the  issue, 
which,  though  he  did  not  elect  to  introduce  it 
in  his  own  behalf,  he  produced  and  tendered 
to  the  opposite  side,  who,  without  even  glanc- 
ing at  the  contents  of  the  paper,  declined  to- 
lay  it  before  the  jury;  in  neither  event  would 
there  be  ground  for  suspicion  that  either  party 
was  endeavoring  fraudulently  to  suppress  the 
truth  or  to  gain  an  unconscioifable  advantage 
over  the  other.  On  principle,  the  present  case 
cannot  be  distinguished,  for  the  plaintiff  was 
afforded  full  opportunity  to  "examine"  the 
witness  tendered  him  and  thus  ascertain  his 
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evidentiaiT  coDteots.  This,  counsel  for  the 
plaintiff  deliberately  made  his  election  not  to 
do,  fearinp^,  as  be  practically  confesses  in  his 
written  are^naent  presented  to  this  court,  that 
the  ''bearded  stranger"  convoyed  "inside  the 
bar,"  and  indentified  by  defendant's  counsel, 
''with  unsworn  lips"  (but  standing  in  his 
place)  "as  the  one  who  was  flreman  on  the 
engine  on  the  night  of  the  ^in jury,"  would 
not  testify  to  facts  prejudicial  to  the  company, 
and  that  the  latter,  in  thus  offering  this  wit- 
ness to  its  adversary,  planned  to  entrap  the 
plaintiff  into  a  misadventure.  Nevertheless, 
counsel  for  the  plaintiff,  in  argument  before 
the  Jury,  insisted,  with  unbecoming  inconsis- 
tency, **that  the  thing  that  showed  that  plain- 
tiff had  the  best  end  of  this  case  was  the  pro- 
duction of  Waters  by  the  defendant,  and  de 
fendant's  failure  to  put  him  up  as  a  witness: 
.  .  .  that  the  failure  by  defendant  to  introduce 
Waters  as  a  witness  was  an  inference  of  neg- 
ligence on  defendant's  part,  and  a  presump- 
tion that  Waters  knew  something  which,  if  he 
told,  would  hurt  defendant's  side."  Defend- 
ant's counsel  promptly  ''requested  the  court 
to  stop  plaintiff's  couosel  from  making  such 
an  argument,  as  it  was  improper  and  il- 
legal, and  *'also  requested  the  court  to  order 
a  mistrial  by  reason  of  this  improper  argu- 
ment." But  "the  court  held  that  plaintiff's 
counsel  had  the  ri^htto  make  such  an  argument, 
and  allowed  plamtiff's  counsel  to  proceed 
with  bis  argument  on  this  line,  and  refused 
to  declare  a  mistrial,  or  correct  or  stop  plain- 
tiff's counsel  from  further  argument  on  this 
line."  Subsequently,  at  the  proper  lime,  de- 
fendant presented  to  the  court,  in  writing,  a 
request  to  charge,  expressed  in  languasre 
which  was  appropriate  and  entirely  in  accord 
with  the  law  as  above  announced,  to  the 
effect  that  "when  the  defendant  company,  in 
open  court,  tendered  this  tireman,  Waters,  as 
a  witness  to  be  introduced  by  plaintiff,  if  he 
desired,  this  was  sufficient  to  relieve  the  de- 
fendant" of  the  unfavorable  presumption  in 
sisted  on  by  plaintiff's  counsel  in  his  argument 
to  the  jury.  Not  only  was  this  request  re- 
fused, but  the  trial  judge  failed  to  give  its 
equivalent,  or,  indeed,  any  charge  whatsoever 
upon  the  subject. 

The  duty  of  a  trial  judge  in  cases  where 
counsel  oversteps  the  bounds  within  which  it 
is  his  legal  duty  to  confine  his  professiopal  zeal 
is  thus  plainly  pointed  out  in  g  4419  of  the 
Civil  Code:  "Where  counsel,  in  the  hearinsr 
of  the  jury,  make  statements  of  prejudicial 
matters  which  are  not  in  evidence,  it  is  the 
•duty  of  the  court  to  interpose  and  prevent  the 
same;  and,  on  objection  made,  he  shall  also 
rebuke  the  same,  and  by  all  needful  and  proper 
instructions  to  the  jury  endeavor  to  remove 
the  improper  impressions  from  their  minds; 
or,  in  his  discretion,  he  may  order  a  mistrial, 
if  plaintiff's  attorney  is  the  offender."  The 
question,  therefore,  resolves  itself  into  the  in- 
quiry whether  or  not,  as  is  claimed,  the  plain- 
tiff's counsel,  "in  the  hearing  of  the  jury 
[made]  statements  of  prejudicial  matters 
which  [were]  not  in  evidence."  It  must  not 
be  overlooked  that  "counsel  should  have 
Ample  latitude  in  argument."  Sf/ence  v. 
Dasher,  08  Oa.  482.  To  confine  counsel  to 
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the  restricted  realms  of  logic  would  be  a  prac- 
tical denial  of  this  privilege.  So  it  was  said 
in  Taylor  v.  Slate,  SS  Ga.  659,  that  "the  court 
could  not  prevent  counsel  from  drawing  illogi- 
cal deductions  from  testimony  which  had 
been  introduced."  As  a  matter  of  course, 
facts  not  proved  cannot  be  discussed;"  only 
"illogical  conditions  from  facts  proved  may 
be  insisted  on  {Inman  v.  State,  72  Ga.  278); 
for  there  is  a  line  of  practice  in  this  state  to 
the  effect  that  counsel  are  not  at  liberty  to 
"travel  outside  the  case."  See  Young  v.  Aate, 
65  Ga.  595;  Wade  v.  6tate,  66  Ga.  756;  John- 
S071  V.  Slappey,  85  Ga.  576;  Metropolitan  Street 
R,  Co,  V.  Powell,  89  Ga.  601 ;  Port  Royal  dt  W. 
C.  R.  Co.  V.  Datis,  95  Ga.  293.  This  rule 
was  thus  stated  by  Mr.  Justice  Lumpkin  in 
Washington  v.  State,  87  Ga.  15,  16:  "It  is 
the  well  settled  policy  of  this  court  that 
counsel  in  the  argument  of  cases  should  con- 
fine their  remarks  lo  the  law  and  the  evidence, 
and  that  in  no  instance  should  they  be  per- 
mitted to  comment  upon  extraneous  facts  pre- 
judicial to  the  interests  or  rights  of  a  party, 
oyer  his  objection,  unless  such  facts  be  of  a 
kind  of  which  judicial  cognizance  may  be 
taken  without  proof."  The  following  instances 
in  which  the  above  rule  has  been  invoked 
will  serve  to  illustrate  its  intent  and  meaning, 
and  throw  some  light  upon  the  question 
whether  or  not  it  is  applicable  to  the  facts 
of  the  case  at  bar.  In  Bailey  v.  Ogden,  75 
Ga.  877,  counsel  for  plaintiff  insisted  upon  a 
right  to  comment,  in  his  argument  before  the 
jury,  "upon  the  law  that,  when  a  paper  under 
which  a  party  claimed  rights  was  proved  to 
exist  and  the  same  was  not  offered  in  evidence, 
the  legal  presumption  was  that  it  contained 
something  adverse  to  the"  interests  of  such 
party:  but  the  trial  judge  stopped  him  saying: 
"All  the  evidence  concerning  a  will  in  this  case 
was  ruled  oui  on  your  motion,  and,  unless  you 
consent  for  that  to  go  in.  you  are  not  author- 
ized to  discuss  that  question,  and  the  jury  can- 
not consider  it."  The  ruling  of  the  trial  judge 
was  upheld  by  this  court.  In  Blackman  v. 
8t4ite,  78  Ga.  592,  where  before  the  jury  was 
impaneled,  the  defendant  made  a  motion  for  a 
continuance  on  the  ground  of  the  absence  of 
witnesses,  and  the  court  delayed  the  case  and 
sent  for  and  procured  such  witnesses,  but  on 
the  trial  they  were  not  introduced,  it  was  held 
error  lo  permit  state's  counsel,  over  objection, 
"to  refer  in  his  argument  to  what  defendant, 
in  his  motion  for  continuance,  had  said  he 
could  prove,  and  to  mention  that  the  defendant 
had  failed  to  make  such  proof,  and  insist  upon 
this  as  an  evidence  of  guilt."  A  new  trial  was 
ordered  by  this  court  solely  upon  the  ground 
of  the  error  thus  committed.  In  Robinson  v. 
State,  82  Ga.  535,  it  was  held  that  state's  coun- 
sel had  no  right  to  "argue  to  the  jury  from 
the  omission  of  the  accused  to  make  a  state- 
ment;" it  having  been  previously  ruled  in 
Bird  V.  State,  50  Ga.  585,  that  no  unfavorable 
inference  could  properly  be  drawn  from 
such  omission.  In  Johnson  v.  State,  88  Ga. 
609,  the  solicitor  general  "argued  that  the  fact 
that  accused's  counsel,  after  hearing  the  testi- 
mony of  the  prosecutor  that  .  .  .  [certain  wit- 
nesses in  attendance  upon  the  court]  had  seen 
him  with  a  hundred  dollar  bill  [a  material  fact 
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in  the  case],  failed  thereafter  to  Introduce  them 
as  witnesses  for  the  accused  to  disprove  this 
stalecnent,  was  a  conclusive  admission  that  the 
wimesses  did  see  hioi  wiih  the  bill."  In  deal- 
ing with  this  point,  Mr.  Justice  Lumpkin, 
speaking  for  this  court,  said  :  **We  feel  con- 
strained to  allow  the  accused  another  hearing. 
Tbe  conclusions  drawn  by  our  able,  gifted, 
and  eloquent  Brother  Wright  from  the  prem- 
ises stated  were  uuauthorized,  and  were  highly 
injurious  to  the  accused."  The  case  of 
Cnase  V.  Chicago,  20  III.  App.  274,  is  also  in 
point,  and  may  be  referred  to  as  persuasive  au- 
thority. The  plaintiff  did  not  introduce  as  a 
witness  her  husband.  He  was,  however,  pres- 
ent in  court.  Counsel  for  defendant,  after 
characterizing  plaintiff's  case  as  "a  black- 
mailing scheme  to  extort  money  out  of  the 
city^"  turned  upon  her  counsel  and  demanded: 
**  Why  didn't  you  put  Mr,  Chase  upon  the 
witness  stand,  John  Gibbons?"  Twice  echoing 
this  demand, counsel  continued:  "I  will  tell  you 
why.  Because  you  knew  that  that  old,  gray- 
haired  man  would  not  perjure  himself  for 
you,  and  you  could  not  perpetrate  this  fraud 
and  conspiracy  with  his  assistance."  The  re- 
port of  the  case  describes  this  scene  as  having 
been  **dramalic."  The  appellate  court  added 
a  fitting  finale  by  ordering  a  new  trial  on  the 
sole  ground  that  this  argument  was  improper. 
The  case  of  Crawford  v.  IState,  112  Ala.  1,  is, 
upon  its  facts  as  well  as  the  principle  involved, 
so  analogous  to  the  case  at  bar,  it  may  like- 
wise be  cited  in  this  connection.  The  evi- 
dence disclosed  that  one  Boman  was  an  eye- 
witness to  the  tragedy  under  investigation,  but, 
though  present  in  court,  he  was  not  called  to 
the  stand  by  either  side.  "  One  of  defendant's 
counsel,  in  his  argument,  said,  in  substance, 
that  the  state  had  failed  to  examine  .  .  .  [this] 
eyewitness  to  the  homicide,  and  who  knew 
more  about  it  than  anybody  else  present  at  tbe 
time  of  the  killing,  and  that  this  was  a  cir- 
cumstance to  be  considered  by  the  jury  in 
favor  of  the  defendant."  On  objection  by 
the  solicitor,  the  court  ruled  that  this  argu- 
ment was  improper,  and  "to  this  action  of  the 
court  the  defendant  duly  excepted."  See 
pa^es  10,  11,  112  Ala.  Dealing  with  this 
point  the  reviewing  court  said  (page  23,  112 
Ala,):  "  It  was  proper  to  restrain  the  counsel 
of  the  defendant  from  the  proposed  argument 
to  the  jury,  that  the  failure  of  the  state  to  ex- 
4mine  Boman  as  a  witness  was  a  circumstance 
for  their  consideration.  The  argument  was 
not  legitimate,  whether  applied  to  the  state  or 
to  the  defendant;  and  with  equal  propriety,  if 
there  had  been  propriety  in  it,  it  could  have 
been  applied  as  well  to  the  one  as  to  the  other. 
Boman  was  in  court,  as  accessible  to  the  one 
party  as  to  the  other;  and  all  that  can  be  prop- 
erly said  is,  that  neither  party  deemed  it  neces- 
sary to  place  him  on  the  stand,  adding  his  testi- 
mony to  that  which  had  been  adduced." 

To  allow  counsel  in  the  present  case,  after 
expressly  declining  the  aid  of  the  additional 
testimony  tendered  him,  to  attempt  to  make 
capital  out  of  the  fact  that  this  identical  testi- 
mony was  not  offered  by  the  other  side,  would 
seem  not  only  opposed  to  reason  and  justice, 
but  violative  of  the  policy  of  the  law  as  de- 
clared in  tbe  rule  that  the  best,  or  highest, 
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evidence  of  any  given  fact  is  required.  So- 
long  as  it  was  within  the  power  of  the  plain- 
tiff to  show  absolutely  and  conclusively  what 
the  fireman  knew  and  would  testify  in  regard 
to  the  casualty  under  investigation,  tbe  plain 
tiff  could  not,  without  infringing  this  impera- 
tive rule  of  evidence,  rely  upon  a  mere  infer- 
ence or  conjecture  as  to  what  this  eyewitness 
of  the  occurrence  would  swear  if  put  upon 
the  stand.  There  is  another  rule  of  law 
which  may,  without  discussion,  be  adverte<l 
to  as  having  a  bearing  upon  the  present  ease, 
because  limiting  in  a  measure  the  bright  of 
counsel  to  indulge  in  argument  of  questionable- 
propriety.  "It  is  the  duty  of  attorneys  at 
law  ...  to  employ,  for  the  purpose  of  main- 
taining the  causes  confided  to  them,  such 
means  only  as  are  consistent  with  truth,  and 
never  to  seek  to  mislead  the  judges  or  juries^ 
by  any  artifice  or  false  statement  of  the  law.'* 
Civ.  Code,  g  4427.  It  cannot  be  deemed  the 
intent  and  policy  of  the  law,  in  expressly  con- 
ferring any  given  privilege  upon  a  suitor,  to 
attach  thereto  a  condition  that,  if  such  privi- 
lege is  exercised  by  him,  his  conduct  will  be 
regarded  with  distrust  and  the  righteousness 
of  his  cause  looked  upon  with  suspicion.  As 
the  writer  had  occasion  to  remark  in  the  re- 
cent case  of  Mc  Bride  v.  Publishing  Co.  (Ga.h 
"No  unfavorable  inference  can  arise  against  a 
party  so  long  as  he  is  acting  strictly  within  his. 
legal  rights."  For  instance,  a  defendant  has  a 
legal  right  to  demur  to  his  opponent's  petition;  to 
file  inconsistent  pleas;  to  object  to  illegal  evi- 
dence when  offered;  to  cross  examine  his  oppo- 
nent's witnesses  at  length,  or  only  as  to  a  single 
point,  or  not  stall;  to  make  a  motion  for  a  non- 
suit at  the  close  of  the  plaintiff's  case;  to  stand 
on  the  case  as  made  out  by  the  latter,  or  at- 
tempt to  vindicate  himself  by  the  introduction 
of  competent  evidence.  His  election  to  avail 
himself  of  any  or  all  of  these  legal  rights  can- 
not be  regarded  as  furnishing  the  basis  for 
any  inference  that  he  resorts  to  these  means  of 
defense  only  because  he  knows  that,  upon  tbe 
real  merits  of  the  case,  he  cannot  but  fail. 
For  counsel  to  argue  to  the  jury  that  they 
should  reach  their  conclusion  by  resort  to  a 
lest  or  process  not  sanctioned  by  law  is  not 
only  "traveling  outside  the  case,"  but  fatl& 
little  short  of  contempt  of  court.  It  is  not 
the  right  of  a  party  or  his  counsel  to  arraiffn 
the  law  itself  and  attack  its  wisdom;  certainly 
not  when  such  party  voluntarily  goes  into 
court  and  asks  that  the  law — as  it  stands,  and 
not  as  he  may  think  it  should  be— shall  be 
fairly,  impartially,  and  correctly  administered. 
There  was,  in  the  present  case,  not  a  scintilla 
of  evidence  even  vaguely  tending  to  show  a 
disposition  on  tbe  part  of  the  defendant  to 
withhold  or  suppress  the  truth.  As  has  been 
seen,  the  law  itself  did  not  supply,  in  lieu  of 
such  proof,  any  presumption  or  inference 
whatsoever  upon  which  counsel  could  rely  as  a 
basis  for  his  attack  upon  the  defendant  con- 
cerning its  motive  in  not  introducing  all  the 
evidence  wiihin  its  reach.  Accordingly,  tbe 
good  faith  of  the  latter  in  selecting  and  offer- 
ing the  evidence  upon  which  it  elected  to 
stand  was  not  ever  so  remotely  brought  into 
issue,  and  a  totally  unfounded  suspicion  in 
regard  thereto  could  serve  as  no  proper  guide 
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to  the  jurj  id  reaching  their  conclusioD  upon 
Ihe  questioDs  actually  presented  and  lejnti* 
mately  before  them  for  determination.  That 
the  unwarranted  arfrument  of  plaintiff's  coun- 
sel was  calculated  to  unduly  prejudice  the  de- 
fendant's cause  there  can  be  no  reasonable 
doubt;  that  it  actually  had  this  effect  is  evi- 
denced by  the  fact  that,  although  the  great 
preponderance  of  proof  was  apparently  on  the 
side  of  the  defendant,  the  jury  nevertheless 
returned  a  verdict  which  utterly  repudiated  its 
claina  that  its  defense  was  righteous  and  meri- 
torious. '' 


Maggie  HENDERSON,  by  Next  Friend,  Plff, 
in,   Err., 

V. 

DADE  COAL  COMPANY  et  al. 

*1.  As  a  f^eneral  rule  persons  in  charge 
of  a  sUtte  Oonviet,  whetner  tbelr  custody 
and  coDtnil  of  bim  be  lawful  or  otherwise,  are 
Dot  liable  in  damages  for  a  ciimlDal  tort  com- 
mitted by  him  while  at  lar^e.  althoufrb  his  beioir 
at  large  was  by  their  permisBloD,  or  because  of 
•their  oegligenoe  in  failing  to  keep  bim  safely 
oonfloed.  Ordinarily,  under  such  circumstances, 
the  ooDvict's  wrongful  act  would  be  too  remote 
a  coDsequeDOe  of  bis  keeper's  misconduct  in  the 
premises  to  render  them  responsible  to  the  person 
injured.  This  rule  would,  of  course,  be  varied 
if  they  were  in  any  way  connected  with  the  per- 
petration of  the  tort,  or  liad  reasonable  grounds 
for  apprehending  that  it  would  be  committed. 

8«  The  present  ease  Iklls  within  the 
fl^nersJ  mlot  and  not  within  tbe  exception 
indicated.  Its  material  facts  are  summarized, 
and  the  conclusion  tberef  rom  stated,  in  the  next 
note. 

8.  That  a  ''felony**  Convict,  about  thir- 
ty-soTon  years  old*  who  had  been  ison* 
tinnonsly  in  the  penitentiary  for  about 
twelve  years,  and  who  had  five  times  escaped 
therefrom,  was  '*a  man  in  robust  and  vigorous 
health,  immoral,  brutish,  devilish,  of  vicious 
habits,  of  violent  passions,  prone  to  desire  for  sex- 
ual intercourse.^' and  a  person  "not  restrained  by 
any  convictions  of  right  and  wrong,  or  governed 
by  any  principles  of  morality,**  and  that  "all  of 
these  conditions  and  things"  concerning  him 
**were  well  known,  and  were  understood"  by  his 
custodians,  *'or  ought  to  have  t)een,  because  of 
what  they  knew  of  his  said  person,  history,  char- 
acter, and  surroundings,"  did  not,  without  more, 
afford  such  cause  for  apprehending  that  he 
would,  when  an  opportunity  occurred,  commit 
the  crime  of  rape  upon  an  unprotected  woman, 
as  to  subject  bis  custodians  to  liability  in  dam- 
ages for  the  perpetration  by  him  of  this  offense 
at  a  time  when,  because  of  their  fault,  be  was  at 
large  and  In  the  unrestrained  control  of  his  own 
movements. 

(March  12, 1897.) 

*Headnotes  by  Lumpkin.  P.  J. 


ERROR  to  the  Atlanta  Cliy  Court  to  review 
a  judgment  in  favor  of  defendants  in  an 
action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's neglifrence.     Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs,  Watkins  A  Dean«  Dean  A 
Dean*  N.  J.  Hammond,  and  T.  A.  Ham- 
mond, for  plaintiff  in  error: 

It  is  immaterial  what  is  the  intermediate 
cause  between  the  act  complained  of  and  tbe 
injurious  consequence,  if  such  act  is  the  effi- 
cient and  proximate  cause  and  the  consequence 
was  the  probable  result. 

1  Sutherland,  Damages,  §  87. 

Any  wrongful  act  which  exposes  one  to  in- 
jury from  rain,  beat,  fire,  water,  tbe  known 
vicious  disposition  or  habits  of  animals,  or 
any  other  natural  cause,  under  circumstancea 
which  render  it  probable  that  such  an  injury 
will  occur,  is  the  primary,  efficient,  and  proxi- 
mate cause  if  harm  ensues. 

1  Sutherland,  Damages,  IT  88;  Terre  Haute 
&  I,  R.  Co.  V.  Buck,  96  Ind.  346,  49  Am.  Kep. 
168. 

The  innocent  or  culpable  act  of  a  third  per- 
son may  be  the  immediate  cause  of  an  injury, 
and  still  an  earlier  wrongful  act  may  have  con- 
tributed so  effectually  to  it  as  to  be  regarded  aa^ 
the  efficient  and  concurrent  responsible  cause. 

1  Sutherland,  Damages,  g  40. 

The  mere  circumstance  that  there  have  in- 
tervened between  the  wrongful  cause  and  tbe 
injurious  consequence,  acts  produced  by  the 
volition  of  animals  or  of  human  beings,  does 
not  necessarily  make  the  result  so  remote  that 
no  action  can  be  maintained. 

1  Sutherland.  Damages,  p.  28,  §  17. 

It  need  not  be  certain  that  such  damage  will 
ensue.  It  is  required  that  the  act  have  a  ten- 
dency and  be  likely  to  cause  such  damages, 
but  not  that  they  be  certain  to  follow;  in  this 
respect  they  are  generally  contingent  and  by 
possibility  may  not  happen. 

1  Sutherland,  Damages,  p.  47,  §  27. 

Tbe  party  who  commits  a  trespass  or  other 
wron^ul  act  is  liable  for  all  the  direct  injury 
resulting  from  such  act,  although  such  result- 
ing injury  could  not  have  been  contemplated 
as  the  probable  result  of  the  act  done. 

3  Sutherland,  Damages,  p.  714,  note  8, 
g  \24A\Durham  v.  Musselman,  2Blackf.  96,  18 
Am.  Dec.  183;  1  Sedgw  Damages,  T  129;  Ad- 
dison,  Torts,  8d  ed.  p.  5;  Henry  v.  Dennis,  93 
Ind.  452,  47  Am.  Rep.  882;  2  Thomp.  Neg. 
p. 1084. 

The  proximate  cause  of  any  injury  may  in 
general  be  stated  to  be  that  act  or  omission 
which  immediately  causes,  or  fails  to  prevent, 
an  injury,  an  act,  or  omission  occurring  or 
concurring  with  another,  if  which  had  not 
happened," the  injury  would  not  have  been  in- 
flicted, notwithstanding  the  latter. 

Ikming  v.  Merchants*  Cotton- Press  d:  S. Co, 
90  Tenn.  858, 18  L.  R  A. 518;  Andreits  v, Mason 
City  d  Ft.  I).  E,  Co.  77  Iowa,  669;  Putnam 
V.  New  Y<rrk  C  cfe  H  R.  R.  Co.  47  Hun,  489; 
Bunting  v.  Hogsttt,  189  Pa.  863,  12  L.  R.  A. 
268;  Clyde  v.  Richmond  d  D,  R,  Co.  59  Fed. 


Note.— For  a  case  in  which  ne^liflrence  was  held  i  cause  injury,  see  Dean  v.  St.  Paul  Union  Depot  Co.. 
to  exist  in  respect  to  allowinsr  a  man  of  savaire  I  (Minn.)  5  L.  R.  A.  442. 
and  vicious  propensities  to  be  where  be  might  i 

40  L.  a  A. 


JM 


Georgia  Sufbbms  Court. 


Mar., 


Rep.  894;  Knapp  v.  Sioux  City  dt  P.R.  Co.  «5 
Iowa,  91,  54  Am.  Rep.  1;  Campbell  v.  StiUtca- 
ier,  S2  Minn.  308,  50  Am.  Rep.  569;  West  v. 
Ward,  77  Iowa,  823;  Ahern  v.  Oregon  Teleph. 
&  Teleg.  Co,  24  Or.  276  and  298.  22  L.  R.  A. 
685 and  640;  RyanY.  Miller,  12  Daly,  17;  Jack 
4onville,  T.  d  K,  W.  R.  Co.  v.  Peninsular  Land, 
Transp.  dt  Mfg.  Co.  27  Pla.  1,  and  157,  17  L. 
R.  A.  33.  and  65;  Powers  v.  Tliayer  Lumber 
Co.  92  Mich.  588;  La  Duke  v.  Exeter  Ttrp.  97 
Mich.  450;  McKellery.  Monitor  Twp.  78  Mich. 
485. 

There  is  a  plain  difference  between  a  wrong- 
ful act  and  its  consequences,  for  when  a 
wrongful  act  is  done  the  wrongdoer  must  an- 
swer for  all  the  proximate  consequences,  al- 
though he  may  not  have  foreseen  or  antici- 
pated (he  particular  form  or  character  of  the 
resultinii:  injury. 

Lovisville,  Jf.  A.  d  C.  R.  Co.  v.  Wood,  118 
Ind.  544;  Mexican  Ifat.  R.  Co.  v.  Mussette,  86 
Tex.  708,  24  L.  R.  A.  642;  Derry  v.  Flitner, 
118  Mass,  131;  Hill  v.  Winsor,  118  Mass.  251; 
Baxter  v.  Chicago,  R.  L  dt  P.  R.  Co.  87  Iowa. 
488;  Chicago  <fe  N.  W.  R.  Co.  v.  Prescott.  19 
U.  8.  App.  291,  59  Fed.  Rep.  237,  8  C.  C.  A. 
109,  28  L.  R.  A.  654;  Gibson  v,  Delaware  dt 
E.  Canal  Co.  65  Vt.  218;  Bigelow.  Torts,  277; 
Henry  v.  Dennis,  93  Ind.  452,  47  Am.  Rep. 
384. 

Courts  cannot  be  ignorant  of  the  nature  of 
men,  and  must  attribute  to  them  the  ordinary 
passions  and  weaknesses  inherent  in  human 
nature.  It  has  been  expressly  adjudged  that 
<X)urtamay  presume  that  domestic  animals  will 
act  in  conformity  to  their  usual  propensities 
and  habits,  and,  surely  there  is  stronger  reason 
for  extending  this  principle  to  beings  of  rea 
^on.  intellierence,  and  affections. 

Whart.  Neg.  §S  100, 107;  Smethurst  v.  Pro 
prietors  of  Independent  Gong.  Church,  148 
Mass.  261,  2  L.  R.  A.  695;  Weick  v.  Lander,  75 
111.  98;  Binford  v.  Johnston,  82  Ind.  428,  42 
Am.  Rep.  512;  OuHle  v.  &wan,  19  Johns.  381, 
10  Am.  Dec.  234;  Moore  v.  Central  R.  Co.  47 
Iowa,  688;  Forney  v.  Oeldmacher,  75  Mo.  113, 
42  Am.  Rep.  392;  Lowery  v.  Manhattan  R. 
Co.  99  N.  Y.  158,  52  Am.  *Rep.  12;  Schroder  v. 
Crawford,  94  111.  357,  34  Am.  Rep.  236. 

If  defendant's  animal  breaks  enclosure,  he  is 
liable  to  plaintiff,  whether  guilty  of  negligence 
or  not. 

Bigelow,  Torts,  275,  and  note. 

A  depot  company  incorporated  for  the  pur- 
pose of  furnishing  depot  and  station  house 
accommodations  for  carriers  is  guilty  of  negli- 
gence in  allowing  the  continuance  in  ita  depot 
of  an  employee,  or  its  tenant  renting  a  room 
in  which  to  check  parcels,  who  is  a  man  of 
savage  and  vicious  propensities  and  in  the 
habit  of  attacking  and  beating  people;  and  it 
will  be  liable  for  injuries  to  one  who  is,  with- 
out his  own  fault,  attacked  and  beaten  by  such 
employee. 

Dean  v.  St.  Paul  Union  Depot  Co.  41  Minn. 
360.  5  L.  R.  A.  442. 

Whether  the  trespasser  who  draws  the  crowd 
after  him  is  responsible  for  the  injuries  done 
by  it  depends  upon  whether  his  act  was  of  the 
nature  to  attract  a  destructive  crowd,  and  this 
is  a  question  for  the  jury. 

Fairbanks  v.  Kerr,  70  Pa.  86,  10  Am.  Rep. 
-40  L.  R.  A. 


664;  Henry  v.  Dennis,  93  Ind.  452.  47  Am.  Rep. 
S7S;Harrimanv.  Pitttburgh,  C.  dkSt.  L.  R.  Co. 
45  Ohio  St.  11;  Lane  v.  Atlantic  Works,  111 
Mass.  136;  Toledo,  P.  dt  W.  R.  Co.  v.  Pindar, 
58  111.  447,  5  Am.  Rep.  57;  Kellogg  v.  Chicago 
dt  N.  W.  R.  Co.  26  Wis.  228,  7  Am.  Rep.  69. 

It  is  a  question  for  the  jury  as  to  whether 
defendant  s  negligence  was  the  proximate 
cause 

Olson  V.  Chippewa  Falls,'*!  Wis.  558;  Yeaw  v. 
Williams,  15  R.  L  20;  Clemens  v.  Hannibal  dt 
St.  J.  R  Co.  53  Mo.  366,  14  Am.  Rep.  460; 
Annapolis  dt  E.  R.  Co.  v.  Oantt,  39  *Id.  115; 
Atchison,  T.  dt  S.  F.  R.  Co.  v.  Bales,  16  Kan. 
252;  Perry  v.  Southern  P.  R.  Co.  50  Cal.  578; 
Lehigh  VaUey  R.  Co.  v.  McKeen,  90  Pa.  122,  35 
Am.  Rep.  644;  Toledo,  W.  dt  W.  R.  Go.  v. 
Muthersbaugh,  71  111.  572;  Milwaukee  A  St.  P. 
R.  Co.  V.  Kellogg,  94  U.  8.  469,  24  L.  ed.  256; 
Page  v.  Bucksport,  64  Me.  51,  18  Am.  Rep.  239. 

Defendants  contract  placed  the  defendants 
in  such  relation  to  the  state  as  to  create  certain 
legal  duties,  the  failure  to  observe  which  giTes 
cause  of  action  to  this  plaintiff. 

Code  1882,  §S  2953,  2954;  Western  dt  A.  R. 
Co.  V.  Strong,  52  Ga.  461;  City  dt  Suburban 
R.  Co.  V.  Brauss,70  Ga.  377;  Grenade  y.  Hard- 
away,  73  Ga.  526. 

If  the  penitentiary  companies  are  not  corpo- 
rations then  they  are  either  joint-stock  com- 
panies or  partnerships.  In  either  event,  the 
members  thereof  are  liable  for  the  acts  and 
torts  of  each  other  done  in  the  course  of  busi- 
ness. 

1  Bales,  Partn.  §§  72.  73;  Dicey.  Partn.  p. 
467;  Hawes,  Parties  to  Actions.  89(13);  Roberts 
V.  Johnson,  58  K  Y.  613:  Barbour,  Parlies  to 
Actions,  2d  ed.  p.  350.  note. 

Mr.  S.  Wrigfht  also  for  plaintiff  in  error. 

Messrs.  Ellis  ft  Gray»  for  defendants  in 
error: 

Where  a  sheriff  negligently  permits  one  in 
his  custody  under  an  indictment  for  an  assault 
with  a  deadly  weapon  upon  B,  with  intent  to 
inflict  a  bodily  injury,  to  escape  and  go  at 
large,  and  such  person  makes  a  further  assault 
upon  A.  and  threatens  to  take  his  life,  whereby 
A  is  put  to  expense  in  having  him  bound  over 
to  keep  the  peace,  A  cannot  maintain  an  ac- 
tion on  the  case  against  the  sheriff  for  the  es- 
cape, nor  for  damages  from  the  subsequent 
acts  of  the  escaped  prisoner,  as  they  are  not 
the  natural  and  probable  consequence  of  the 
escape. 

HulUnger  v.  Worrell,  83  III.  220. 

Damages  traceable  to  the  act,  but  not  its 
legal  or  natural  consequence,  are  too  remote 
and  contingent. 

Western  Railway  of  Alabama  v.  Mulch,  97 
Ala.  194.  21  L.  R.  A.  316;  Shugart  Y.Egan,S3 
111.  56.  25  Am.  Rep.  861;  Hoag  v.  Lake  Shore  dt 
M.  S.  R.  Co.  85  Pa.  293.  27  Am.  Rep.  656; 
Phillips  y.  Dickerson,  85  III.  11,  28  Am.  Rep. 
607;  Pullman  Palace  Car  Co.  v.  Barker,  4 
Colo.  344,  34  Am.  Rep.  89. 

Messrs.  John  L.  Hopkins  A  Sons, 
Bishop,  Andrews,  A  Hill,  and  Barton 
Smith  also  for  defendants  in  error. 

Lumpkin,  P.  J. ,  delivered  the  opinion    of 
the  court: 
The  declaration  now  under  review  discloses 
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one  of  the  very  saddest  cases  with  which  it  has 
ever  been  our  fortune  to  deal.  The  plaintiff, 
Miss  Mag^e  Henderson,  was,  at  the  hands  of 
a  brutal  convict,  subjected  to  injury,  wrong, 
and  a^ny,  both  mental  and  physical,  a  recital 
of  which  would  make  one  of  the  darkest  pages 
in  our  reports.  Every  member  of  this  bench 
was  deeply  moved  and  affected  by  the  account 
which  the  declaration  gives  of  her  blighted 
life.  There  is  not,  perhaps,  in  the  annals  of  liti- 
gation a  story  of  wrong  which  appeals  more 
pathetically  for  human  sympathy.  Were  we 
to  follow  the  instincts  of  our  hearts,  we  would 
be  under  the  strongest  impulse  to  sustain  the 
plaintiff's  action;  but  as  magistrates,  under  the 
solemn  duty  of  enforcino:  what  we  consci- 
entiously believe  to  be  the  law  of  the  case,  we 
are  compelled  to  hold  that  the  trial  court  did 
not  err  in  sustaining  the  various  demurrers  al- 
leging that  no  cause  of  action  was  set  forth. 
Omitting  any  mention  of  numerous  questions 
the  decision  of  which  is  not,  in  the  view  we 
take  of  the  case,  in  the  least  degree  essential  to 
its  determination,  we  shall  confine  ourselves  to 
a  very  brief  discussion  of  the  proposition  an- 
nounced in  the  headnotes,  from  which  the  na- 
ture of  the  case,  so  far  as  now  material,  will  be 
readily  apprehended.  The  case,  at  least,  de- 
pendsupon  the  question  whether  the  custodians 
of  such  a  convict  as  is  described  in  the  third 
headnoteare  legally  responsible  in  damages  for 
the  consequences  of  crimes  committed  by  him 
while  at  large,  and  in  tbe  unrestrained  control 
of  his  own  movements,  by  their  permission,  or 
because  of  their  negligence  in  failing  to  keep 
him  safely  confined.  We  have  no  doubt  that, 
as  a  general  rule,  a  criminal  tort  committed  by 
such  a  convict  would  be  too  remote  a  conse- 
qnence  of  his  keepers'  misconduct  in  the  prem- 
ises to  render  them  responsible  to  tbe  person 
injured.  While  cases  may  arise  in  which  this 
general  rule  should  be  varied.— as  where  it 
appears  that  the  custodians  of  the  convict  were 
in  some  way  connected  with  the  perpetration  of 
tbe  tort,  or  had  reasonable  grounds  for  appre- 
hending that  it  would  l)e  committed. — noth- 
ing is  alleged  in  the  present  declaration  to 
bring  this  case  within  such  an  exception.  The 
direct  and  proximate  cause  of  the  injuries  in- 
flicted upon  Miss  Henderson  was  the  independ- 
ent action  of  the  convict  himself.  He,  though 
vicious,  brutal,  and  infamous,  was  neverthe- 
less an  accountable  human  agent.  While,  ac- 
cording to  the  plaintiff's  averments,  he  was  not 
restrained  by  any  convictions  of  ri^bt  and 
wronff,  nor  governed  by  any  principles  of 
morality,  the  declaration  does  not  attempt  to 
allege  that  he  was  not  a  rational  person,  fully 
amenable  to  the  laws  both  of  God  and  man. 
That  be  was  prone  to  a  desire  for  sexual  inter- 
course did  not.  by  any  means,  render  him  an 
exception  to  a  law  of  nature  which  universally 
prevails  in  the  anim^al  kingdom,  whether  as 
applied  to  human  beings  or  animals  of  lower 
orders.  Vile  as  this  man  was,  it  cannot  be 
held  that  the  defendants  could  reasonably 
have  anticipated  that  he  would,  upon  the  first 
opportunity,  assault  and  ravish  any  defense- 
less woman  whom  he  might  encounter.  He  was 
equally  liable  to  commit  some  other  heinous 
crime;  and  they  were  not  bound  to  presume 
that  he  would  t:ommit  any  crime  at  all.  The 
40  L.  R.  A. 


state  requires  the  lessees  of  convicts,  at  the  ex- 
piration of  their  terms,  to  furnish  them  trans- 
portation to  the  counties  in  which  they  were 
convicted.  Thus  the  law  clearly  contemplates 
that  these  criminals  shall  beset  at  liberty  in  the 
very  communities  whence  they  came.  It  can 
hardly  be  questioned  that  scores,  perhaps 
hundreds,  of  convicts,  just  as  bad  as  the  one 
now  under  consideration,  are,  from  time  to 
time,  set  at  large  by  the  law's  command.  If 
there  was  reason  to  apprehend  that  convicts  of 
this  depraved  type  would,  upon  regaining  their 
liberty,  commit  such  crimes  as  that  complained 
of  in  the  present  case,  it  would  seem  that  the 
true  policy  of  the  law  would  be  to  keep  them 
imprisoned  during  their  lives.  That  such  is 
not  the  policy  of  the  law  is  due  to  the  fact  that 
reason  for  apprehending  such  outrages  does 
not  really  exist. 

The  true  rule  applicable  in  a  case  like  the 
present  was  recognized  and  stated  by  this 
court  in  the  case  of  Perry  y.  Central  R.  Co,  66 
Ga.  751,  wherein  it  was  said  that,  in  order  to 
entitle  a  party  to  recover  damages  on  account 
of  the  negligence  of  another,  it  should  appear 
that  the  damages  were  the  natural  and  proxi- 
mate result  of  such  negligence:  *'for  should 
it  appear  that  but  for  the  intervention  of  a 
responsible  third  party,  the  defendants'  neg- 
ligence would  not  have  caused  damage  to  the 
plaintiff,  then  the  defendant  is  not  liable  to 
plaintiff,  for  tbe  reason  that  the  causal  con- 
nection between  negligence  and  damage  is 
broken  by  the  interposition  of  an  independent, 
responsible  human  action."  In  support  of  this 
doctrine.  Judge  Stewart,  who  presided  in  the 
place  of  .Chief  Justice  Jackson,  disqualified, 
cited  Field, Damages.gS  18, 32,52, 58. 7«;  Wayne 
[Mayne],  Damages,  §  25;  Whart.  Neg.  §  184; 
Wail,  Act.  &  Def.  title  Damages,  It  is  true  that 
in  the  case  just  cited  the  action  was  based  upon  a 
tort  of  an  altogether  different  character,  but  the 
principle  announced  controls  the  case  at  bar. 
The  case  of  Belding  v.  Johnson, SQ  Qa.  177, 11 L. 
R'.  A.  58,  also  has  some  bearing  upon  the  ques- 
tion at  issue,  it  being  there  held  that  the  death 
of  the  plaintiff's  husband,  who  was  killed  by  a 
man  under  the  influence  of  liquor,  who,  when 
in  this  condition,  was  violent  and  dangerous, 
was  not  occasioned  by  the  act  of  a  barkeeper 
who  had  furnished  liquor  to  the  slayer  when 
he  was  already  drunk,  and  had  failed  to  pro- 
tect the  deceased  from  the  homicidal  assault 
made  upon  him  in  the  barkeeper's  place  of 
business.  Although  the  latter  violated  a  penal 
statute  of  this  state  in  so  furnishing  the  liquor, 
it  was,  in  effect,  held  that  he  was  not  bound  to 
anticipate  that  this  unlawful  conduct  on  his 
part  would  result  in  a  homicide.  A  somewhat 
similar  question  was  dealt  with  in  Shugart  v. 
Egan,  88  111.  56,  25  Am.  Rep.  859.  There  the 
person  furnished  with  the  intoxicating  liquors 
was  himself,  in  consequence  of  abusive  lan- 
guage used  to  another,  assaulted  and  killed. 
In  a  sense,  the  furnishing  of  the  liquor  was  an 
indirect  cause  of  his  death,  but  the  court  held 
it  was  not  the  efficient  and  proximate  cause. 
In  a  case  decided  by  the  supreme  court  of 
Minnesota  {Swinfin  v.  Lovyry,  87  Minn.  845), 
it  appeared  that  a  minor  person  of  the  age  of 
eighteen  upon  invitation  of  the  defendants, 
drank  intoxicating  liquors  with  them  and  their 
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friends  at  divers  saloons  several  times  during 
the  same  evening,  some  of  the  liquor  being  or 
dered  and  paid  for  by  the  defendants  them- 
selves, "He  became  intoxicated  and  quarrel- 
some, and  committed  an  assault  upon  plaintiff, 
resulting  in  serious  injury  to  him,"  but  "was 
not  incited  thereto  by  the  defendants,  and  it 
was  his  own  voluntary  act.  In  an  action 
against  them  by  the  plaintiff  for  damages  on 
the  ground  that  the  assault  was  the  result  of 
their  acts  in  furnishing  the  liquor  supplied  to 
the  minor,"  the  reviewing  court  held  "that  the 
damages  were  too  remote,  and  were  not  to  be 
deemed  the  natural  and  proximate  result  of  the 
alleged  wrongful  acts  of  the  defendants."  A 
case  which,  upon  its  facts,  is  still  more  closely 
in  point,  is  that  of  HuUinger  v.  Worrell,  83 
III.  220.  It  was  there  held  that  a  sheriff  who 
negligently  permitted  the  escape  of  a  prisoner 
in  nis  custody  under  an  indictment  for  an  as- 
sault with  intent  to  murder  was  not  liable  in 
damages  for  the  consequences  of  a  subsequent 
assault  by  the  escaped  prisoner  upon  the  same 
person  upon  whom  the  indictment  in  question 
charged  that  the  original  assault  had  been  com- 


mitted. This  decision  was  based  explicitly 
upon  the  proposition  that  the  act  of  the  pris- 
oner, after  regaining  his  liberty,  was  not  the 
natural  and  probable  consequence  of  the  es- 
cape. Cases  more  or  less  resembling  the  fore- 
going are  quite  numerous,  but  it  would  not  be 
belpful  to  multiply  citations  on  this  line.  The 
rule  of  law  that  damages  arising  ex  delicto  are 
not  recoverable  unless  they  spring  from  the 
negligence  or  misconduct  of  the  defendant  is 
as  well  settled  as  any  legal  principle.  The  dif- 
ficulty arises  in  its  application  to  given  cases. 
We  have  been  unable  to  find  any  case  precisely 
like  the  present,  but  our  minds  have,  without 
difficulty,  reached  the  conclusion  that  none  of 
the  lessees  of  penitentiary  convicts  named  as 
defendants  can  be  made  liable  for  the  crime 
committed  in  this  instance.  Nothing  they  did 
or  omitted  was  its  efficient  or  proxim'ate  cause. 
It  was  the  independent  act  of  another,  not 
standing  in  any  relation  to  the  defendants 
which  would  render  what  he  did  imputable  to- 
them.  The  court  below  was  right  in  sustain- 
ing the  demurrers  and  dismissing  the  action. 
Judgment  affirined. 
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H.  R.  JACOBS  €t  al, 
(171  III.  621) 


1«  A  contract  will  not  be  0peciflcally 
enforced  unless  it  has  such  mutuality  that  It 
may  be  enforced  by  either  party. 

8.   Particnlar  BtlpalatiLons  of  a  contract 

will  not  be  speciflcaliy  enforced  apart  from  the 
rest  of  the  contract,  where  they  do  not  clearly 
stand  by  themselves,  (inaffected  by  other  pro- 
visions. 

8*  An  ii^unction  against  the  proprietor 
of  a  theater  will  not  be  granted,  to  pre- 
vent his  breach  of  a  contract  to  furnish  the 
theater  and  its  equipment,  includlnar  light,  heat, 
music,  ushers,  etc.,  to  the  managrer  of  a  company 
for  a  certain  time,  and  to  prevent  him  from  fur- 
nishing the  theater  to  a  rival  company  during 
that  period;  nor  can  the  contract  be  partly  en- 
forced by  Injunction  limited  to  the  use  of  the 

'  buildiner  and  furnishings. 

(February  14,  1898.) 

Note.— For  mandatory  iuju  notion  to  compel 
specific    performance  of  contract,  see   note  to 
Moundsville  v.  Ohio  River  R.  Co.  (W.  Va.)  20  L. 
B.  A.  on  page  167. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
firming a  judgment  of  the  Superior  Court  for 
Cook  County  in  favor,  of  defendants  in  a 
suit  brought  to  enjoin  defendants  from  open- 
ing an  opera  house  with  another  show  dur- 
ing a  week  for  which  it  has  been  leased  to- 
complainant.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bulkley,  Gray»  A  More,  for  ap- 
pellant: 

The  court  below  erred  in  dismissing  the  bill 
of  complaint  for  want  of  equity,  for  the  rea- 
son that  the  complainant  has  an  adequate 
remedy  at  law,  or,  because  the  contract  is  of 
such  a  nature  that  a  court  of  equity  will  not 
enforce  it. 

Lacy  V.  Eeuck,  12  Week.  L.  Bull.  209. 

A  court  of  equity  will  enforce  specific 
performance  of  a  contract  indirectly  by  en- 
joining a  breach  of  its  negative  covenants 
when  from  the  nature  of  the  contract  it  could 
not  enforce  specific  performance  directly. 

2  High,  Inj.  2d  ed.  gg  1134,  1150  et  seg,; 
Lumley  v.  Wagner,  1  DeG.  M.  &  G.  604; 
Montagve  v.  FCockton,  L.  R.  16  Eq.  189;  Great 
Northern  R.  Co.  v.  Manchester,  8.  d:  L.  2L  Co, 
5  DeG.  &  S.  138:  Chicago  d  A.  R.  Co.  v.  New 
York,  Z.  E.  dt  W.  R.  Co.  24  Fed.  Rep.  516; 
Singer  Sewing  Mach.  Co.  v.  Union  Button^ 
hole  &  E.  (Jo.  Holmes,  253;  Fredericks  v. 
Mayer,  13  How.  Pr.  566;  Daly  v.  Smith,  6 
Jones  &  S.  158;  Western  U.  Teleg.  Co,  v.  Union 
P,  R.  Co.  8  Fed.  Rep.  423;  Wells,  Fargo,  &  Co, 
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V.  Oregon  R.  d  Nav,  Co.  18  Fed.  Rep.  517; 
Welh,  Fargo,  <Sb  Co.  v.  Northern  P.  R,  Co.  23 
Fed.  Rep.  469;  Wolrerhampion  d  W.  R.  Co, 
V.  London   dt  X.  W.  R.  Co.  L.  R.  16  Eq.  483. 

If  the  case  is  one  in  which  the  oegative 
remedy  of  injanctioQ  will  do  substantial  jus- 
tice between  the  parties,  by  obliging  the  de- 
fendant either  to  carry  out  his  contract  or  lose 
all  benefit  of  the  breach^  and  the  remedy  at 
law  is  inadequate,  and  there  is  bo  reason  or 
policy  against  it,  the  court  will  interfere  to  re- 
strain conduct  which  is  contrary  to  the  con- 
tract, although  it  may  be  unable  to  enforce  a 
specific  performance  of  it. 

Singer  Seicing  MacJi.  Co.  v.  Union  Button- 
hole <fe  E,  Co.  Holmes.  253;  Western  U.  Teleg, 
Co,  V.  Rogers,  42  N.  J.  Eq,  811;  Bernstein  v. 
Meech,  130  N.  Y.  354;  Long  v.  Heard,  4  N.  C. 
(Taylor's  N.  C.  Term  Rep.  256)  684;  Warner 
V.  McMulUn,  131  Pa.  370;  Brush  EUetric  Light 
Co^sAppeaL  141  Pa.  574:  QHffln  v.  Colter,  16 
N.Y.  491,  69  Am.  Dec.  718;  Hubbard^,  MiUer, 
27  Mich.  15,  15  Am.  Rep.  153;  Gverand  v. 
Bandelet,  82  Md.  561,  3  Am.  Rep.  164;  Spier  v. 
Lambdin,  45  Ga.  319;  Leapers  v.  Clearu,  75 
111.  349;  Watson  v.  Sutherland,  5  Wall. 
74,  18  L.  ed.  580;  Oerman- American  Intest. 
Co.  V.  Toungstown,  68  Fed.  Rep.  456;  New 
Tork  Academy  of  Music  v.  Hackett,  2  Hilt.  218; 
Schmiit  v.  Cassilivs,  31  Minn.  7;  Butler  v. 
Burleson,  16  Vt.  176;  McClurg's  Appeal,  58  Pa. 
51 ;  Manhattan  Mfg.  dfe  Fertilizing  Co.  v.  .New 
Jersey  Stock  Yard  &  Mkt.  Co.  28  N.  J.  Eq. 
161;  Legg  v.  Horn,  45  Conn.  416;  Ellsler  v. 
Brooks,  22  Jones  &  S.  73;  Cort  v.  Lassard,  18 
Or.  221,  6  L.  R.  A.  653;  Lanahan  v.  Beaver, 
79  Md.  413;  Frazier  v.  Miller,  16  111.  48; 
Morris  v.  Thomas,  17  111.  112;  Franklin  Teleg. 
Co.  V.  Harrison,  145  U.  S.  459,  36  L.  ed.  776. 

Messrs.  Partridge  A  Partridge,  for  ap- 
pellee N.  D.  Newell: 

The  complainant  was  guilty  of  such  laches 
in  filing  bis  bill  as  to  preclude  him  from  relief 
in  equity. 

2  Pom.  Eq.  Jur.  §  976. 

The  complainant  utterly  failed  to  show  com- 
pliance on  his  part  with  the  contract. 

He  who  seeks  the  aid  of  equity  to  enjoin  the 
violation  of  an  agreement,  or  for  the  protec- 
tion of  bis  contract  rights,  must  himself  come 
into  court  with  clean  hands,  and  to  entitle 
himself  to  relief  he  must  have  carried  out,  so 
far  as  possible,  his  own  part  of  the  contract. 

2  High,  Inj.  §  1119;  3  Pom.  Eq.  Jur.  §  1407; 
Bernstein  v.  Meech,  130  N.  Y,  854. 

Profits  were  recoverable  as  damages  in  a 
suit  at  law 

Dennis  v!  Marfield,  10  Allen,  138. 

Mr.  James  E.  Pnrnell,  for  appellee  H. 
R.  Jacobs: 

This  contract  is  in  violation  of  Hurd's  Rev. 
Stat.  (111.)  chap.  38,  ^  261. 

Where  a  contract  is  contrarjr  to  statute  it  is 
void,  and  the  courts  will  not  aid  it  by  injunc- 
tion. 

8  Am.  &  Eng.  Enc.  Law.  p.  872,  ^49; 
Workinffmen*s  Bkg.  Co.  v.  Rautenberg,  103  111. 
460,  42  Am.  Rep.  26;  Fennell  v.  Ridler,  5 
Barn.  &  C.  406;  Smith  v.  Sparrow.  4  Bing.  84; 
Northrup  v.  Foot,  14  Wend.  248;  Smith  v.  Wil- 
cox, 24  N.  Y.  353,  82  Am.  Dec.  802;  SUxry  v. 
EUioit,  8  Cow.  27,  18  Am.  Dec.  428;  Linden- 
muUer  v.  People,  38  Barb.  548;  Brunnett  v. 
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Clark,  Sheldon,  501;  Com.  v.  Weidner,  4  Pa. 
Co.  Ct.  437. 

The  consideration  upon  the  part  of  the  ap- 
pellant is  that  he  was  to  produce  his  company 
for  the  purpose  of  giving  performances  com- 
mencing on  Sunday,  December  29,  1895.  If 
that  portion  of  said  contract  was  illegal  and  in 
violation  of  the  statutes,  then  the  whole  con- 
tract is  void. 

Henderson  v.  Palmer,  71  III.  579,  22  Am. 
Rep.  117;  Tenny  v.  Foote,  95  111.  99. 

To  entitle  a  party  to  an  injunction  pendente 
lite  in  this  class  of  cases,  the  plaintiff  must 
bring  himself  clearly  within  the  principles 
upon  which  exceptional  jurisdiction  rests. 

Injunction  is  only  issued  where  the  injury 
is  irreparable  from  breach  of  contract. 

Strobi'idge  Lithographing  Co.  v.  Crane,  20 
N.  Y.  Civ.  Proc.  Rep.  24. 

Carter,  J.,  delivered  the  opinion  of  the 
court : 

This  was  a  bill  for  an  injunction  filed  De- 
cember 38.  1895,  in  the  superior  court  of  Cook 
county,  by  the  appellant,  in  which  he  alleged 
that  he  was  a  theatrical  manager  and  proprie- 
tor; that  on  April  9,  1895,  he  entered  into  a 
written  contract  with  H.  R.  Jacobs,  manager, 
and  representing  M.  J.  Jacobs,  proprietor,  of 
the  Alhambra  theater,  in  Chicaeo.  to  play  his 
company  in  the  "Black  Crook"  at  such  thea- 
ter for  seven  consecutive  nights,  commencing 
December  29,  1895;  that  Jacobs  was  to  fur- 
nish the  house,  well  cleaned,  lighted,  and 
heated,  together  with  the  stock,  scenery,  and 
equipments  contained  therein,  stage  hands, 
stage  carpenter,  fly  men,  regular  ushers,  gas 
man,  property  man,  janitor,  ticket  seller,  door- 
keepers, orchestra,  house  programmes,  licenses, 
billboards,  bill  posting,  distribution  of  printed 
matter,  usual  newspaper  advertisements,  and 
the  resources  of  the  theater  in  stage  furniture 
and  properties  not  perishable;  that  Welty  was 
to  furnish  a  company  of  first-class  artists,  to 
the  satisfaction  of  Jacobs,  together  with  spec- 
ial scenerv,  calcium  lights,  etc.,  and  also,  ten 
days  in  advance,  certain  printing,  prepaid  and 
free  from  all  charges,  consisting  of  a  variety 
of  bills,  etc. ;  that  appellant  was  to  receive  60 
per  cent  of  the  gross  receipts  up  to  $5,000,  and 
70  per  cent  on  fUl  over  $5,000;  that  if  the  com- 
pany should  not  prove  satisfactory  to  Jacobs, 
whose  judgment  was  to  be  conclusive,  or  if 
the  company  should  prove  not  to  be  as  repre- 
sented, then  Jacobs  should  have  the  right  to 
cancel  the  contract  by  giving  appellant  at  least 
one  week's  notice,  by  mail  or  otherwise;  that 
appellant's  company  was  not  to  appear  at  any 
other  house  in  the  city  prior  to  the  date  of  the 
performance  specified:  that  if,  by  any  unfore- 
seen accident,  fire,  or  for  any  reason  whatever, 
Jacobs  could  not  furnish  the  house  for  said  per- 
formance the  contract  was  to  become  null  and 
void.  The  bill  further  alleged  that  appellant 
had  kept  and  performed  all  his  covenants;  that 
he  had  tende'-ed  the  printing  as  required,  and 
that  he  was  ready  to  furnish  a  satisfactory 
company ;  that  he  had  received  no  notice  from 
Jacobs  that  his  company  was  not  satisfactory 
nor  as  represented,  and  had  been  given  no  no- 
tice of  the  termination  of  his  contract  as  therein 
provided;  that  within  the  then  last  thirty  days 
Jacobs  had  entered  into  a  contract  with  U.  D. 
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Newell  for  the  Albambra  Theater  for  the  same 
week  that  appellant's  contract  provided  for; 
that  Newell  claims  to  be  the  manager  of  an- 
other company,  also  engaged  in  producing  the 
"Black  Crook;"  that  Jacobs  and  Newell  were 
combining  and  confederating  to  injure  and  de- 
fraud appellant,  as  Newell  had  asrreed  lo  pro- 
iduce  the  play  for  a  less  percentage  than  appel- 
lant; that  appellant  had  forty  f^rformers  un- 
der contract,  and  would  be  obliged  to  pay 
them  their  salaries  whether  ihey  performed  or 
not,  and  that  he  could  procure  no  other  place 
for  his  performance  during  said  time,  and 
would  be  compelled  to  remain  idle,  at  great 
expense;  that  the  monev  value  of  his  contract 
could  not  be  determined,  either  actually  or  ap- 
proximately, in  any  other  manner  than  by 
carrying  out  and  fully  performing  it  according 
to  its  conditions;  that  Jacobs  and  Newell  had 
announced  their  intention  of  keeping  appel- 
lant out  of  the  possession  and  use  of  said  thea- 
ter; that  ap[)ellees  were  financially  irresponsi- 
ble. The  bill  prays  for  an  order  enjoiuiug  ap- 
pellees from  hindering  appellant  and  his  com- 
pany from  taking  possession  of  the  Albambra 
theater,  its  appurtenances  and  stage  property, 
and  from  hindering,  delaying,  interfering 
with,  or  preventing  appellant  from  producing 
said  play  in  accordance  with  said  contract,  and 
also  restraining  appellees  from  using  or  occupy- 
ing said  theater,  its  stock,  scenery,  and  equip- 
ments, during  said  period  of  seven  days,  and 
from  allowing  any  other  person  or  company  to 
use  or  occupy  the  same;  and  also  restraining 
and  enjoining  appellees  from  refusing  to  fur- 
nish to  appellant,  during  such  period,  the  usual 
and  necessary  light,  heat,  music,  regular  stage 
hands,  stage  carpenter,  etc.,  and  for  general 
relief.  The  injunction  was  granted,  and  served 
on  appellees  December  28,  1895.  On  Decem- 
ber 30,  1895,  a  rule  was  entered  on  appellees  to 
show  cause  why  they  should  not  be  punished 
for  contempt  of  court  in  violating  this  injunc- 
tion. The  next  day  an  order  was  entered 
modifying  the  injunction  so  as  to  permit  New- 
ell to  produce  the  play  at  the  Albambra  thea- 
ter and  Jacobs  was  ordered  to  pay  into  court 
60  per  cent  of  the  entire  receipts  received  by 
him  at  the  Albambra  for  the  week,  and  to  pay 
to  Newell  30  per  cent  of  such  receipts,  and  the 
cause  was  continued  to  January  8,  1896.  On 
that  day  both  appellees  answered,  replication 
was  filed,  and  Newell  moved  for  a  dissolution 
of  the  injunction.  Appellee  Jacobs  in  his  an- 
swer admitted  the  making  of  the  contract  with 
appellant,  but  denied  that  appellant's  com- 
pany was  satisfactory  or  as  represented,  and 
alleged  that  he  had  notified  appellant  thereof, 
and  had  canceled  the  contract;  denied  all  com- 
bination to  injure  appellant;  admitted  that  he 
had  made  a  contract  with  Newell  for  the  same 
week  he  had  formerly,  contracted  to  appellant; 
denied  that  appellant  had  furnished  the  print- 
ing as  required;  and  that  he  was  without 
remedy  except  in  a  court  of  equity.  Appellee 
Newell  in  his  answer  alleged  that  he  had  been 
informed  that  appellant's  contract  had  been 
canceled;  that  on  November  29.  1895,  he  had 
made  a  contract  with  Jacobs  to  play  the  Tomp- 
kins Black  Crook  Company  in  the  Albambra 
for  seven  successive  nights,  beginning  Decem- 
ber 29,  1895,  the  contract  being  in  all  particu- 
lars like  appellant's,  except  as  to  the  percent- 
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age  of  receipt*;  that  as  early  as  December  27, 
he  had  removed  to  the  Albambra  a  number  of 
articles  belonging  to  bis  company,  and  bad 
taken  possession  of  the  same;  alleged  various 
communications  and  negotiations  between  all 
the  parties  to  this  suit  from  December  16  until 
the  bill  was  filed:  that,  becoming  alarmed  that 
Jacobs  would  close  up  the  Albambra  entirely 
during  that  week,  he  (Newell)  had  procured  an 
injunction  from  the  circuit  court  on  December 
27,  1895,  and  had  it  served  on  Jacobs  the  same 
day,  restraining  Jacobs  from  closing  up  the 
theater  during  said  week  and  excluding:  his 
company  from  presenting  their  play;  charges 
appellant  with  laches  and  bad  faith  in  suppress- 
ing all  information  in  regard  to  such  first  in- 
junction, and  alleged  that  appellant's  contract 
was  in  violation  of  the  statutes,  which  forbid 
any  amusement  or  diversion  on  Sunday,  so 
that  specific  performance  could  not  be.  en- 
forced. 

The  cause  was  heard  by  the  court,  and  a  de- 
cree entered  finding  that  the  injunction  had 
been  violated  by  appellees,  and  that  under  the 
order  modifying  the  injunction  there  had  been 
paid  into  court  $1,134.75;  that  the  equities 
were  with  the  appellees;  and  that  the  appel- 
lant had  a  complete  and  adequate  remedy  at 
law,  and  that  the  injunction  was  improvi- 
dently  issued;  and  the  bill  was  therefore  dis- 
missed, and  the  money  ordered  returned  to 
Jacobs.  Appellant  appealed,  and  asked  that 
the  money  be  retained  in  the  clerk*s  bands 
pending  the  appeal,  which  was  allowed,  and 
the  money  ordered  left  with  the  clerk  until  the 
final  determination  on  appeal.  The  appellate 
court  affirmed  the  decree,  and  api)ellant  has 
further  appealed  to  this  court. 

There  was  no  suttlcient  proof  that  Jacobs 
canceled  his  contract  with  Welty  on  any  of  the 
grounds  stipulated  in  it,  and  the  question  is 
not  whether  Jacobs  was  justified  in  violating 
the  contract,  but  whether  his  bill  of  complaint 
for  equitable  relief  can  be  sustained  or  he 
should  be  remitted  to  his  action  at  law.  Strictly 
speaking,  the  bill  was  not  one  for  specific  per- 
formance, but  for  injunction  only.  It  is  clear 
from  its  allegations  and  the  authorities,  bearing 
upon  the  question  that  specific  performance  oi 
the  contract  could  not  be  decreed.  It  is  not, 
and  cannot  be,  contended  that  appellant  could 
have  been  compelled,  by  any  writ  the  court 
could  have  issued,  to  occupy  the  theater  with 
his  company  of  actors  and  give  the  perform- 
ances contracted  for,  any  more  than  a  public 
singer  or  speaker  can  be  compelled  specifically 
to  perform  his  contract  to  sing  or  speak. 
Negative  covenants  not  to  sing  or  perform  else- 
where at  a  certain  time  than  a  designated  place 
have  been  enforced  by  the  injunctive  process, 
but  further  than  this  such  contracts  have  not 
been  specifically  enforced  by  the  courts,  by  in- 

1 'unction  or  otherwise.  Lumley  v.  Waqner^  1 
)e  G.  M.  &  G.  604;  Daly  v.  tkniVi,  6  Jones  <& 
S.  158.  In  Lumley  v.  Wagrier  there  was  an 
express  covenant  not  to  sing  elsewhere  than  at 
the  complainant's  theater,  and  the  injunction 
was  placed  on  that  ground. 

But  it  is  urged  that  negative  covenants 
may  be  implied  as  well  as  expressed,  and, 
when  necessarily  implied  from  the  terms  of 
the  contract,  they  will  be  enforced  in  like 
manner;     citing    the    follow     cases:    Mon- 
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taguev.  Floekton,  L.  R.  16  Eq.  189;  Great 
Northern  E.  Co.  v.  Manchester,  8.  dfe  L.  R. 
Co.  5  De  G.  &  S.  138;  Clikago  d  A.  R.  Co. 
V.  J^Teto  York,  L.  E.  A  W.  R.  Co.  24  Fed.  Rep. 
516;  Sinqer  Sewing  Mack.  Co.  v.  Union  Button- 
hole  A  E.  Co.,  Holmes,  253;  2  High.  Inj.  2d 
ed.  §  1150;  Fredrick»  v.  Mayer,  13  How.  Pr. 
566.  While  there  was  a  negative  covenant  in 
the  contract  under  consideration  against  Welty, 
it  is  not  important  to  consider  whether  or  not 
appellant  might  have  been  enjoined  from  per- 
forming elsewhere  than  at  Jacobs'  theater  at 
the  time  in  question.  For  it  is  manifest  he 
could  not  have  been  compelled  to  perform  at 
said  theater.  Before  a  contract  will  be  specif- 
ically enforced  there  must  be  muiualily  in  the 
contract,  so  that  it  may  be  enforced  by  either; 
and,  as  this  contract  was  of  such  a  nature  that 
it  could  not  have  been  specifically  enforced  by 
appellee  Jacobs,  it  should  not  be  so  enforced 
by  appellant.  Lancaster  v.  Roberts,  144  111. 
223;  Fry,  Spec.  Perf.  ^§  440,  441;  Waterman, 
Spec.  Perf.  §  196;  Cooper y.  Pena,2l  Cal.  411. 
But  it  is  urged  that  courts  of  equity  will  by 
injunction  restrain  the  violation  of  contracts 
of  this  characier  in  many  cases  where  they 
cannot  decree  specific  performance,  and  the 
following  among  oiher  cases  are  referred  (o: 
Western  U.  Teleg.  Co.  v.  Union  P.  R.  Co.  3 
Fed.  Rep.  423-429:  Wells.  Fargo,  db  Co.  v. 
Oregon  R.  it-  Nav,  Co.  15  Fed.  Rep.  561.  and 
18  Fed.  Rep.  517;  WelU,  Fargo,  d  Co.  v.  North- 
em  P.  R.  Co.  23  Fed.  Rep.  469.  Without 
determining  whether  there  may  not  be  excep- 
tional cases  not  falling  within  the  general  rule, 
we  think  the  rule  is  as  stated  in  Chicago  Mu- 
nicipal Oaslight  &  Fuel  Co.  v.  Lake,  180  111. 
42,  and  the  authorities  there  quoted.  It  was 
there  said  (page  60,  180  111):  "The  bill  of 
complaint  in  the  case,  though  not  stricily  a 
bill  for  the  specific  performance  of  a  contract, 
is,  in  substance,  a  bill  of  that  kind.  In  3  Pom. 
Eq.  Jur.  §  1341,  it  is  said:  *^n  injunction  re- 
straining the  breach  of  a  contract  is  a  negative 
specific  enforcement  of  that  contract.  The 
jurisdiction  of  equity  to  grant  such  injunc- 
tion is  substantially  coincident  with  its  juris- 
diction to  compel  a  specific  performance.  Both 
are  governed  by  the  same  doctrines  and  rules; 


and  it  may  be  stated,  as  a  general  proposi- 
tion, that  wherever  the  contract  is  one  of  a 
class  which  will  be  aflSrmatively  specifically 
enforced,  a  court  of  equity  will  restrain  its 
breach  by  injunction,  if  this  is  the  only  prac- 
tical mo^e  of  enforcement  which  its  terms 
permit.'"  It  is  plain  that,  as  a  general  rule, 
to  enjoin  one  from  doing  something  in  viola- 
tion of  his  contract  is  an  indirect  mode  of 
enforcing  the  afl3rmative  provisions  of  such 
contract,  although  such  an  injunction  may 
often  fall  short  of  accomplishing  its  object. 
It  is  obvious  from  what  has  been  said  and 
from  the  authorities  that  to  enjoin  appellee  Ja- 
cobs, as  prayed  in  the  bill,  from  refusing  to 
furnish  the  usual  and  necessary  light,  heat, 
music,  regular  stage  hands,  si  age  carpenter, 
ushers,  equipments,  etc.,  providwl  for  in  the 
contract,  would  be  the  same,  in  substance,  as 
to  command  him  to  furnish  them,  and  without 
them  the  use  of  the  theater  building  would  seem 
to  be  of  little  use.  It  is  practically  conceded 
by  counsel  for  appellant  that  this  part  of  the 
contract  could  not  be  specifically  enforced  as 
prayed,  or  otherwise,  in  equity;  but  it  Is  con- 
tended that  this  part  of  the  contract  is  merely 
incidental  to  the  more  important  part  of  it, 
which  was  the  right  to  occupy  and  use  the 
theater  and  its  furnishings,  and  give  therein 
the  performances  provided  for,  and  to  ex- 
clude from  a  like  occupation  and  use  the  other 
appellee,  Newell,  and  that  the  injunction  was 
proper  for  that  purpose.  This  would  have 
been  an  indirect  method  of  enforcing  a  part 
performance  of  the  contract,  and  courts  will 
not  enforce  specific  performance  of  particular 
stipulations  separated  from  the  rest  of  the  con- 
tract,\where  they  do  not  clearly  stand  by  them- 
selves, unaflfectert  by  other  provisions.  Bald- 
win V.  Fletcher,  48  Mich.  604.-  Even  if  such 
a  decree  might  have  been  sustained,  we  are 
satisfied  the  sound  legal  discretion  of  the 
court  was  not  violated  in  refusing  it,  or  in  dis- 
solving the  injunction  after  it  was  granted. 
Appellant's  remedy,  if  any  he  had,  was  at 
law. 

The  judgment  of  tlie  Appellate  Court  is  af- 
firmed. 


INDIANA  SUPREME  COURT. 


PITTSBURG,    CINCINNATI,    CHICAGO, 
&    ST.    LOUIS    RAILWAY    COMPANY, 

Appt., 

V. 

Thomas  F.  MAHONEY,  Admr.,  etc.,  of  Oscar 
P.  J.  Romich.  Deceased. 

(148  iDd.  196.) 

1.  A  eontract  by  which  an  employee 
assumes  all  liability  for  injuries  by  reason 
of  the  employer's  oefrligence  or  otherwise  Is  not 
agrainst  public  policy. 

8.   Notice  of  a  contract  between  an  ex- 


press company  and  a  railroad  com- 
pany to  the  effect  that  the  former  will  hold  the 
latter  harmless  affainst  claims  by  the  express  com- 
pany's employees  for  neRligence  ot  the  railroad 
company  or  otherwise  is  chargeable  to  one  of  such 
employees  who  goes  upon  the  tracks  of  the  rail- 
road company  in  the  course  of  his  employment 
under  the  license  given  to  the  express  company 
by  the  contract. 

8.  An  assumption  of  risks  by  express 
contract  of  a  local  employee  of  an  express 
company  includes  the  risk  of  injuries  by  cars  of 
a  railroad  company  with  which  the  express  com- 
pany does  business. 

4.    A  release  by  an  employee  of  an  e»- 


NoTE.— As  to  public  policy  respecting  contracts 
against  liability  for  negligence  in  cases  which  do 
not  Involve  the  llabiiit}'  of  carriers  or  any  other 
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slmlllar  liability,  see  also  Hartford  F.  Ins.  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (C.  C.  App.  8th  C.)  30  L. 
R.  A.  193»  and  other  cases  cited  in  footnote  thereto. 
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Apk., 


press  company  of  all  liability  for  injuries 
sustained  by  negligence  of  tbe  employer  "or 
otherwise"  Includes  the  liability  of  the  express 
company  to  hold  a  railroad  with  which  it  does 
busmess  harmless  against  claims  by  the  express 
company ^H  employees  tor  injuries,  and  precludes 
an  action  against  tbe  railroad  company  for  caus- 
ing bis  death  by  suddenly  closing  tbe  opening  be- 
tween parts  of  a  train  while  be  was  passing  be- 
tween them. 

(April  22, 1887.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Howard  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  resulting 
in  death  and  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Messrs.  N.  O.  Ross,  George  W.  Funk, 
and  Bell  &  Purdum  for  appellant. 

Messrs,  M.  F.  Mahoney,  Kistler  & 
Kistler,  Blacklidg^e  &  Shirley,  F. 
Winter,  and  M.  Winfield,  for  appellee: 

Ko  error  can  be  predicated  upon  the  ruling 
upon  tbe  demurrer  to  tbe  complaint,  as  the 
facts  alleged  to  be  omitted  in  the  complaint  are 
fully  found  by  the  special  verdict. 

Ross  V.  Banta,  140  Ind.  123;  A'^rtfc,  Marks,  v. 

Vogel,  117  Ind.  188;  Martin  v.  Cauhle,  72  Ind. 
67:  Douthit  v.  Douthit,  133  Ind.  26;  Beddicky, 
Keesling,  129  Ind.  128;  FitUer  v.  Cox,  135  Ind. 
46;  1  Woolen's  Digest,  p.  585. 

The  complaint  is  good  against  general  de- 
murrer.    Each  paragraph  contains  the  aver- 1 
ment  that  the  deceased  was  killed  by  the  care- 
lessness and  negligence  of  the  appellant  and 
\vithout  fault  upon  his  part. 

Ixfuisnlle,  K.  A.  cfe  C.  R.  Co.  v.  Jones,  108 
Ind.  651;  Cincinnati,  H.  dbD.  R,  Co.  v.  Chester, 
57  Ind.  297:  Jones  v.  White,  90  Ind.  265;  CUre- 
land,  C.  C.  dkl.  R,  Co.  v.  WynaJit,  100  Ind.  160; 

Louisville,  JV.  A.  d-  C,  R,  Co.  v.  Krinning,  87 
Ind.   851;  Boyce  v.    Fitzpatrick,  80  Ind.  526; 

Cincinnati,  I.  St,  L.   <t*  C,  R.  Co.  v.  Oatnes. 

104  Ind.  526,  54  Am.  Rep.  884;  Wabash,  St.  L, 

d-  P,  R,  Co,   V.  Johnson,  96  Ind.  44;  Deller  v. 

Ilofferberth,  127  Ind.  414;  Louisville,  N.  A.  & 

C,  R.  Co,  V.  Berkey,  136  Ind.  194;  Indianapolis, 

P,  dt  C,  R.  Co,  V.  Ktely,  23  Ind.  138;  Indianap- 
olis, C,  &  L.  R.   Co.  V.  Hamilton,  44  Ind.  76; 

Ohio   &   M.  R.   Co.  y.  Setby,  47  Ind.  471,  17 

Am.  Rep.  719;  Lonistille,  N,  A.  d-  C.  R,  Co. 

V.  CauUy,  119  Ind.  Hi;  2  Woollen's  Digest, 

§  14604;  Cincinnati,  7.  Sf.  L,  &  C,  R.   Co.  v. 

Darling,  130  Ind.  378;  Louisville,  E.  &  St.  L. 

Consol.    R.  Co.    V.  Banning,   131    Ind.    585; 

Stewart  v.   Pennsylvania  Co.    130    Ind.    242; 

Wabash  V.  Carrfr,  129  Ind.  552.  13  L.  R.  A. 

851;  Pennsylvania  Co.  v.  JJorton,  132  Ind.  189; 

Wabash,  St.  L.  <t-  P,  R,  Co.  v.  Locke,  112  Ind. 

404. 
The    record    affirmatively    shows,    in    the 

special  verdict,  tbe  fact   that  these  contracts 

were  executed  and  in  force  at  the  lime  of  the 

death  of  the  appellee's  decedent. 

Aixon  V.   Canipbpll,  106  Ind.  47;   Davis    v. 

Reamer,  105  Ind.  318;  Cleveland  C.  C,  cfe  /.  R. 

Co.  y.  J^eirell,  104  Ind.  264,  54  Am.  Rep.  312; 

Souser  v.  Cunningham,  2\  Ind.  200. 
The  paper  purporting  to  be  an  affidavit  set 

out  in  the  third  paragraph  of  answer  as  a  part 
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of  the  contract  alleged  to  have  been  entered 
into  by  appellee's  decedent  is  not  signed  by 
appellee's  decedent,  and  is  no  part  of  tbe  alleged 
contract. 

Atery  v.  Dougherty,  102  Ind.  443,  52  Am. 
Rep.  680;  Bayle^s  v.  GUnn,  72  Ind.  5;  Cotton 
V.  State,  Roberts,  64  Ind.  573. 

The  contract  of  appellee's  decedent  was  only 
that  the  express  company  should  not  be  liable 
to  him  or  his  personal  representatives.  It  did 
not  relieve  appellant  from  responsibility  to  ap- 
pellee or  his  personal  representatives  for  an  in- 
jury caused  by  appellant's  negligence. 

Brewer  v.  New  York,  L,  E.  db  W.  R.  Co.  124 
N.  Y.  59,  11 L.  R.  A.  483;  Kenneyy.  New  York 
C.  db  H.  R.  R.  Co,  125  N.  Y.  422. 

It  is  not  averred  in  the  answer,  or  shown  in 
the  contract  of  appellee's  decedent,  that  he  had 
notice  or  knowledge  of  the  contract  between 
the  express  company  and  appellant,  or  that,  to 
his  knowledge,  said"  contract  formed  any  part 
of  the  consideration  of  the  contract  between 
him  and  the  express  company. 

Brewer  v.  AVto  Y(yrk,  L.  E,  db  W.  R,  Co,  124 
N.  Y.  59,  11  L.  R.  A.  488;  Kenney  y.  New 
York.  C.  <fe  H.  R,  R.  Co,  125  N.  Y.  422. 

It  is  not  shown  in  the  answer  that  appellant 
at  any  time  had  notice  or  knowledge  of  tl^e 
contract  between  appellee's  decedent  and  the 
express  company. 

LouisvilU,  KA.db  C,  R,  Co.  v.  Keefer,  146 
Ind.  21,  38  L.  R.  A.  93. 

Contracts  to  relieve  in  advance  for  liability 
for  negligence  should  be  strictly  construed. 
The  contract  of  appellee's  decedent  cannot  be 
extended  by  construction  to  liability  of  the  ex- 
press company  for  negligent  acts  of  appellant 
assumed  by  force  of  its  contract  with  appel- 
lant. 

Kenney  v.  New  York  C.  <fe  H.  R,  R,  Co, 
125  N.  Y.  422;  Perkins  v.  New  York  C.  R, 
Co.  24  N.  Y.  196.  82  Am.  Dec.  281;  Blair  v. 
Ene  R.  Co.  66  N.  Y.  313.  23  Am.  Rep.  55; 
Mynard  v.  Syracuse,  B.  db  N,  Y.  R.  Co,  71  N. 
Y.  180,  27  Am.  Rep.  28;  Roesner  v.  Hermann, 
8  Fed.  Rep.  782;  Lak^  Shore  d:  M.  S.  R.  Co, 
V.  Spongier,  44  Ohio  St.  471;  Purdy  v.  Rome, 
W.  db  0.  R.  Co,  125  N.  Y.  k09;  Runt  v.  Her- 
ring,  2  Misc.  105;  Newport  Netos  dc  M,  V.  Co, 
V.  Kijort,  15  Ky.  L.  Rep.  600;  Mamy  y.  Chi- 
cago, B.  <&  Q.  R.  Co.  49  111.  App.  105;  Jack- 
sonville S.  E.  R.  Co.  V.  South  worth,  135  111.  250; 
Hissong  v.  Richmond  d  D.  R.  Co,  91  Ala.  514; 
Louisville  &  N,  R.  Co.  v.  Orr,  91  Ala.  548; 
Johnson  v.  Richmond  db  D.  R.  Co.  86  Va.  975; 
Kansas  P.  R,  Co.  y.  Pearey,  29  Kan.  169,  44 
Am.  Rep.  680;  2  Thomp.  JSeg.  1025. 

In  the  absence  of  tbe  contract  effective  to 
put  appellee's  decedent  in  a  different  relation, 
be  is  to  be  considered  as  being  rightfully  upon 
the  tracks  of  appellant  and  entitled  lo  protec- 
tion against  its  negligence. 

Blair  V.  Erie  R,  Co.  66  N.  Y.  813,  23  Am. 
Rep.  55;  Brewer  v.  New  York,  L.  E  db  W,  R, 
Cu.  124  N.  Y.  59,  11  L.  R.  A.  483;  Pennsyl- 
vania Co.  y.  Wood  worth,  26  Ohio  St.  585; 
Union  P.  R.  Co.  y.  Nichols,  8  Kan.  505.  12 
Am.  Rep.  475;  Yeowansy.  Contra  Costa  Steam 
Nav.  Co.  44  Cal.  71;  Pennsylvania  R,  Co.  v. 
Henderson,  51  Pa.  315;  Hammond  v.  NorUi 
PJasteru  R.  Co.  6  S.  C.  N.  S.  130,  24  Am.  Rep. 
467;  Chamberlain  v.  Milwaukee  (t  M.  R.  Co.  11 
.  WMs.  248. 
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Hackney,  J.,  delivered  the  opinion  of  the 
<:ourt: 

In  December,  1894.  Oscar  P.  J.  Romick  was 
an  employee  of  the  Adams  Express  Company, 
at  the  city  of  Lopansport,  caring  for  express 
matter  entering  and  going  from  said  city  on 
the  line  of  the  appellant's  railway.  Between 
2  and  3  o'clock  on  the  morning  of  the  13th  of 
said  month,  while  passing  from  the  south  side 
of  appellant's  two  parallel  tracks,  near  the  pas- 
senger depot,  and  from  the  express  company's 
storeroom  to  the  north  side  of  said  tracks,  said 
Romick  entered  between  two  cars  of  a  passen 
ger  train,  separated  by  a  space  of  from  6  to  10 
feet,  just  as  additional  cars  were  driven  against 
those  of  one  division  of  skid  train,  and  he  was 
caught  and  crushed  between  said  two  cars. 
From  his  injuries  be  died,  and  the  appellee, 
charging  the  appellant  with  negligence  in  driv- 
ing in  said  additional  cars  without  warning 
and  without  a  watchman  at  the  point  of  the 
cut  in  the  train,  sued  the  appellant  for  dam- 
ages. 

The  appellant's  third  answer  to  the  com- 
plaint alleged  a  special  contract  between  the 
appellant  and  said  express  company,  whereby 
the  former  agreed  to  carry  upon  its  passenger 
trains  the  express  matter  and  messengers  of  the 
latter,  said  express  company  supplying  its  own 
servants,  and  handling  the  express  matter  by 
its  own  agents;  that,  as  a  part  of  said  special 
contract,  the  express  company  agreed  **to  as- 
sume all  risks  of  loss  or  damage  that  may  arise 
out  of  or  result  from  its  operations  under  this 
agreement,  and  to  save  and  hold  harmless"  the 
railway  company  ^'against  the  same,  and  espe- 
cially to  protect"  it  **against  claims  that  may 
be  made  upon  it  for  loss  or  damage  either  to 
the  employees  of  the"  express  company,  *'or 
the  properly  in  its  charge,  whether  the  loss 
may  occur  through  the  gross  negligence  of 
the"  railway  company  "or  its  employees,  or 
otherwise."  It  was  alleged  also  that  between 
Komick  and  the  express  company  existed  the 
following  contract:  "Whereas,  O.  P.  J.  Ro 
mick,  the  undersigned,  has  made  application 
to  be  employed  by  the  Adams  Express  Cnm 
pMny,  as  a  servant  of  said  company  at  a  sripu- 
laled  rate  of  compensation  for  his  services, 
■which  rate  said  conpany  is  willing  to  pay  only 
if  the  undersigned  will  assume  all  risks  of  said 
employment,  and  release  said  company  there- 
from, as  hereinafter  set  forth.  Now,  there- 
fore, in  consideration  of  such  employment,  to 
be  given  by  said  company,  and  the  compensa- 
tion to  be  paid  therefor  and  in  consideration 
of  $1,  lawful  money  of  the  United  States,  paid 
bj  the  Adams  Express  Company,  to  the  under 
sisrned,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  undersigned,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  hereby 
covenants  and  agrees  that  in  no  case  shall  said 
company  be  liable  by  reason  of  any  act  or  neg 
ligence  of  its  agents,  servants,  or  employees, 
or  any  of  them,  or  otherwise,  causing  any  in- 
jury to  his  person  or  property,  or  causing  his 
death,  while  he  shall  remain  in  its  employ: 
and  he  accepts  said  employment  with  full 
knowledge  and  notice  of  all  the  risks  involved 
therein,  which  he  assumes.  And  the  under 
signed  hereby  releases  said  company  from  any 
and  all  liability  for  and  in  respect  of  any  such 
damage,  injury,  or  death,  by  reason  of  negli- 
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gence  or  otherwise."  Said  contract  was  signed 
by  said  Romick,  was  duly  attested,  and  had 
appended  thereto  the  following  statement, 
made  and  sworn  to  by  said  Romick  concur- 
rently with  said  contracts: 

"State  of  Indiana,  Cass  County.  O.  P.  J. 
Romick,  being  duly  sworn,  says  that  he  is  the 
individual  who  executed  the  foregoing  release 
and  contract:  that  he  has  read  or  heard  read  the 
same  before  execution,  and  understands  that, by 
signing  such  contract,  he  has  released  the  Adams 
Express  Company  and  all  other  carriers  em- 
ployed by  it  from  all  liability  to  him  for  his 
death  or  personal  injurv  from  any  cause,  whether 
negligence  of  either  of  said  companies,  or  their 
servants  or  agents,  or  otherwise."  Upon  mo- 
tion of  the  appellee,  the  trial  court  struck  out 
said  contracts  as  exhibits  to  said  answer  and 
the  allegations  of  the  answer  pertinent  to  said 
contracts,  and  thereafter  sustained  a  demurrer 
to  said  answer,  which  answer,  denuded  of  said 
allegations,  was  not  more  than  an  admission  of 
the  injuries,  and  a  denial  of  negligence.  These 
rulings  are  urged  as  error,  and  appellee's 
learned  counsel  concede  in  oral  argument  that 
if  the  language  of  the  contracts  is  sufficiently 
direct  and  comprehensive  to  include  a  release, 
on  bis  part,  of  a  right  of  action  for  injuries 
from  the  appellant's  negligence,  said  rulings 
were  erroneous,  and  the  judgment  should  be 
reversed. 

It  had  been  urged  in  the  briefs  for  appellee 
that  a  contract  or  release  from  the  results  of 
negligence  was  void,  as  against  public  policy, 
and  the  following  authorities  were  cited  in  sup- 
port of  that  proposition:  R/esner  y,  Hermann^ 
8  Fed.  Rep.  783;  Lake  Shore  ds  M.  S,  R.Co.  v. 
Spanqler,  44  Ohio  St  471;  Western  <fc  A.  B,  Co. 
V.  Bishop.  50  Ga.  465;  Kansas  P.  B.  Co.  v. 
Peate//,  29  Kan.  169,  44  Am.  Rep.  630;  John- 
son V.  Rirhffiond  &D.  B.  Co.  86  Va.  975;  Louis- 
vilU  &  N.  B.  Co.  V.  0/T,  91  Ala.  548;  Ilissong 
V.  Bichmoml  d  D.  B.  Co.  91  Ala.  514;  2 
Thomp.  Neg.  1025;  1  Cent.  L.  J.  465;  Arnold 
V.  Illinois  C.  R.  Co.  83  III.  273,  25  Am.  Rep. 
386;  Jacksonville  S.  E.  R.  Co.  v.  Southworth, 
135  111.  250:  Purdif  v.  Rome,  W.  &  0.  B.  Co. 
125  X.  Y.  209;  MaheyY.  Chieaqo,  II  dt  6.  B.  Co. 
49  111.  App  105;  New]wrt  News  &  M.  V.  Co.  v. 
Eifort,  15  Ky.  L.  Rep.  600;  Bunty^.  Herring, 
2  Misc.  105.  These  authorities  probably  sus- 
tain the  proposition  stated  when  applied  to  ex- 
emption against  negligence  in  the  discharge  of 
a  public  or  quasi  public  duty,  such  as  that 
owing  by  a  common  carrier  to  an  ordinary 
shipper,  passenger,  or  servant.  In  a  recent  de- 
cision of  this  court,  however,  that  of  Louis- 
vine,  N.  A.  d'  a  B.  Co.  V.  Kecfer,  146  Ind.  21, 
38  L.  R.  A  93.  we  recognized  the  wellestab- 
lisbed  rule  that  railway  companies,  although 
public  or  common  carriers,  may  contract  as 
private  carriers,  such  as  that  of  transporting 
express  matter  for  express  companies,  as  such 
matter  is  usually  carried,  and  in  that  capacity 
may  properly  require  exemption  from  liability 
for  negligence  as  a  condition  to  the  obligation 
to  carry.  See  also  Rxpre^^  Cases,  117  U.  S.  1, 
29  L.  ed.  791;  Hofuner  v.  Old  Colony  R.  Co.  156 
Mass.  508;  f^tes  v.  Old  Colony  R,  Co.  147 
Mass.  255;  Chicago,  M.  &  St.  P.  R.  Co.  v.  W(fl- 
lace,  24  U.  8.  App.  5S9.  66  Fed  Rep.  506,  30 
L.  R.  A.  161:  Couv  v.  Wobffsh,  St.  L.  dt  P.  B. 
Co.  56  Mich.  Ill,  56  Am.  Rep.  374;  Forepaugh 
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V.  Delairare,  L.  <fc  W.  R.  Co.  128  Pa.  217,  5  L. 
R.  A.  508:  UoHford  K  Ins,  Co.  v.  Chicago,  M. 
<&St.  PR.  C'<?.'36U.  S.  App.  15.',  70  Fed. 
Rep.  201,  17  C.  C.  A.  62,  80  L.  R.  A.  193; 
Quimby  v.  Boston  &  M.  R.  Co.  150  Mass.  365, 
5  L.  R.  A.  846;  Muldoon  v.  Seattle  City  R.  Co. 
10  Wash.  811;  Griswold  v.  New  York  <fe  N.  E. 
R.  Co.  53  Conn.  371,  55  Am.  Rep.  115. 

Contracts  of  exemption  from  such  liability 
have  been  upheld  for  many  years  in  the  couris 
of  New  York,  without  regard  to  the  distinc- 
tion between  exemptions  from  those  duties 
arising  from  the  obligations  of  common  car 
riers  and  those  which  the  carriers  are  not  re- 
quired to  perform,  but  may  perform  upou 
terms  prescribed  by  them.  In  that  state,  how- 
ever, impressed  perhaps  by  the  question  of 
public  policy  whiob  in  other  states  defeats  con- 
tracts of  exemption  from  the  con.sequences  of 
neglecting  quasi  public  duties,  it  has  been  held 
that  contracts  of  exemption  must  be  strictly 
construed,  and  with  all  presumptions  indulged 
against  an  intention  to  exempt  liabilities  for 
negligence.  Some  of  these  cases  are  Eenney  v. 
New  York  C.  d  H.  R.  R.  Co.  125  N.  Y.  422: 
Breirer  v.  Neio  York,  L.  E.  db  W.  R.  Co.  124 
N.  Y.  59,  11  L.  R.  A.  483:  Mynard  v.  Syra- 
cuse, B.  dN.  Y.  R,  Co.  71  N.  Y.  180,  27  Am. 
Rep.  28.  In  the  early  case  of  Wells  v.  Steam 
Navigation  Co.  2  N.  Y.  204,  it  was  held  how- 
ever, that  the  right  to  contract  for  a  restricted  li- 
ability existed  with  reference  to  private  carriers. 

Learned  counsel  for  the  appellee  insist  that 
the  rule  of  strict  construction  should  be  ap- 
plied to  the  contracts  before  us,  and  that,  un- 
der the  rule,  the  contract  between  the  Adams 
Express  Company  and  the  appellant  is  one  of 
indemnity  only;  that  the  contract  between 
Romick  and  the  express  company  exempted 
only  the  express  company,  and  extended  but 
to  the  ordinary  risks  of  the  employment  with 
that  company,  not  including  the  negligence  of 
that  company  or  of  the  appellant;  and  that,  in 
construing  the  contract  between  Romick  and 
the  express  company,  the  sworn  statement  of 
Romick  should  be  cast  out,  because  it  does  not 
contain  his  signature,  and  because  it  was  not 
embodied  in  the  contract.  The  only  reason 
assigned,  in  the  motion,  for  striking  out  the 
exhibits,  was  that  they  were  void  as  against 
public  policy.  This  reason  upon  the  authori- 
ties we  have  cited,  was  not  sufficient,  and 
should  not  have  prevailed;  but  if  the  exhibits, 
for  any  other  reason,  should  have  been  stricken 
out,  the  ruling  was  probably  harmless.  There 
was  no  separate  specification  in  the  motion  di- 
rected to  the  verified  statement  of  Romick,  and 
it  went  out  under  the  general  motion.  There 
Is  no  contention  that  the  exhibits  should  have 
been  stricken  out,  because  not  the  basis  of  the 
answer,  and  therefore  not  properly  capable  of 
becoming  a  part  of  the  answer  by  exhibit;  nor 
is  it  claimed  that  they  were  immaterial  to  the 
answer  upon  the  theory  thereof.  The  latter 
claim  could  not  be  sustained  under  the  rule 
recently  announced  in  Atkinson  v.  Wabash  R. 
Co.  143  Ind.  501,  where  it  was  said  that  "it  is 
settled  that  where  averments  or  matter  in  a 
pleading  are  in  any  way  material,  they  ought 
not  to  be  struck  out  on  motion,  and  the  recog- 
nized test  of  their  materiality  is  to  inquire 
whether  they  tend  to  constitute  a  cause  of  ac- 
tion or  defense.  If  they  do,  they  are  not  ir 
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relevant,  and  ought  not  to  be  suppressed," — 
ciiing  authorities.  That  the  exhibits  tended  to 
constitute  and  to  support  a  cause  of  defense  is 
without  serious  doubt,  and,  when  we  observe 
the  character  of  attack  made  upon  them  in  this 
court,  their  suflaciency  to  constitute  a  defense 
is  the  question,  and  not  whether  they  tend  to 
do  so.  In  01  her  words,  the  argument  here  is 
that  which  would  apply  to  a  demurrer,  and 
has  no  place  upon  the  motion.  While  regard- 
ing the  ruling  upon  the  motion  as  an  error  for 
which  the  judgment  should  be  reversed,  the 
force  and  effect  of  the  contracts  will  neces- 
sarily arise  upon  another  trial,  and  seem  now 
to  arise  upon  the  appellant's  motion  for  judg- 
ment on  the  special  verdict,  it  having  been 
found  that  Romick's  only  rights  upon  and 
about  the  tracks  and  right  of  way,  on  the  oc- 
casion of  his  injury,  were  by  the  terms  of  said 
two  contracts,  not  including  the  verified  state- 
ment. In  an  interpretation  of  the  language 
employed  in  the  contracts,  we  are  to  be  con- 
trolled by  the  usual  rules  for  the  ascertainment 
of  the  intention  of  the  parties,  looking  to  the 
words  in  their  ordinary  meaning,  and  not  by 
the  rule  of  strict  construction  here  insisted 
upon,  and  that  adopted  in  New  York,  with 
reference  to  contracts  restricting  liability  of 
common  carriers.  As  said  m  Hartford  F.  Ins. 
Co.  V.  Chicago,  M.  dt  St.  P.  R.  Co.  36  U.  S. 
App.  152,  17  C.  C.  A.  62,  70  Fed.  Rep.  201,  30 
L.  R.  A.  193:  *  *Thq  burden  is  on  the  party  who 
seeks  to  put  a  restraint  upon  the  freedom  of 
contracts  to  make  it  plainly  and  obviously 
clear  that  the  con:ract  is  against  public  policy.''" 
We  have  held  the  contracts  before  us  not 
against  public  poMcy,  and  we  must  therefore 
subject  them  to  the  same  tests  of  interpretation 
that  other  lawful  contracts  should  receive.  As- 
between  the  express  company  and  the  appel- 
lant, their  contract,  saving  the  latter  from  lia- 
bility for  injuries  to  the  former's  servants, 
could  not,  in  its  very  nature,  be  more  than  an 
assumption  or  indemnity,  as  there  could  be  no 
waiver  of  a  right  belonging  to  another,  stand- 
ing independent  of  them.  But  it  yet  remains 
to  determine  whether  Romick  stood  independ- 
ent of  the  contract  and  the  parties  thereto. 
That  contract,  whether  an  assumption,  in- 
demnity, or  waiver,  included  the  demand  sued 
upon  in  this  case,  for  it  covered  a  claim  for 
damage  to  an  employee  of  the  express  com- 
pany, alleged  to  have  occurred  through  the 
negligence  of  the  railroad  company,  taking 
the  very  words  of  the  clause  quoted  above  from 
that  contract.  By  the  provisions  of  that  con- 
tract, the  rights  of  the  express  company  were 
fully  measured.  Its  only  right  to  be  upon  the 
tracks  and  right  of  way,  through  and  by  it» 
servants,  was  by  the  provisions  of  that  con- 
tract. Its  license  came  only  from  the  contract, 
and  the  appellee  introduced  the  contract  in 
evidence  to  show  the  right  of  his  decedent  to- 
be  upon  the  tracks.  The  express  company 
operating  by  servants,  was  present  on  the  oc- 
casion in  question,  by  Romick,  its  agent.  His 
rights  were  those  of  the  express  company,  and 
could  not  be  greater.  He  was  there  by  the 
license  given  the  express  company,  and  he 
could  not  accept  the  license  and  reject  the 
conditions  upon  which  it  was  granted.  It  is 
said,  however,  that  it  does  not  appear  from 
allegation  or  proof  that  he  knew  of  the  condl* 
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tiODS  upon  which  the  license  was^iven,  and  we  \ 
are  aware  that  it  was  decided  in  bretoer  v.  New 
Tark,  L.  E.  d  W.  R.  Co,  124  iN.  Y.  59.  11  L. 
H.  A.  483,  that  the  express  agent  must  have 
notice  of  the  contract  of  exemption  to  be  bound 
thereby.  But  with  what  reason  can  it  be  said 
that  the  railroad  company  should  have  ^iven 
notice  to  the  employees  of  the  express  company 
of  the  particular  provisions  of  the  contract  un- 
der which  they  were  admitted  upon,  and  per- 
mitted to  use,  the  property  of  the  railroad 
company?  Since  the  contract  is  the  basis  of 
ri(?hts  which  he  assumes  and  exercises,  it 
should  rather  be  said  that  he  must  inform  him- 
self of  its  provisions.  Unlike  the  theory  of 
the  holdings  in  New  York,  our  court  holds 
such  contracts  as  standing,  not  upon  the  re- 
lationship of  a  common  carrier,  but  as  existing 
only  In  the  private  agreements  of  the  parties. 
Therefore,  when  Romick  took  employment 
with  the  express  company  he  was  obliged  to 
know  that  his  rights  and  privileges  did  not  de- 
pend upon  the  law  as  to  common  carriers,  nor 
upon  public  or  quasi-public  duty  of  the  rail- 
road company,  but  that  they  rested  upon  pri- 
vate contract^  to  which  he  became  subject  in 
the  performance  of  his  duties  for  the  express 
company  in  its  relations  to  the  appellant.  He 
did  not  therefore  occupy  a  position  with  rela 
tion  to  the  railroad  company  independent  of 
the  contract  between  said  two  companies,  but 
was  chargeable  with  knowledge  of  the  limita- 
tion upon  the  appellant's  liability.  ]f  we  ac- 
cept the  construction  of  the  contract  between 
the  companies  that  it  was  an  assumption  or  an 
indemnity,  which  supplied  a  liability  to  the  ap- 
pellant for  any  claim  it  might  be  required  to 
pay  on  account  of  an  injury  inflicted,  and  we 
then  look  to  the  contract  between  Romick  and 
the  express  company,  we  find  that  he  there  as 
sumed  all  the  risks  of  the  employment,  re- 
leased the  express  company  from  any  and  all 
liability  on  account  of  his  injury  or  death  from 
negligence  or  otherwise,  and  agreed  that  in  no 
case  should  the  express  company  be  liable  for 
his  death  or  injury  from  any  act  or  negligence 
of  any  agent,  servant,  or  employee  of  such 
company  or  otherwise.  While  it  is  not  clear 
that  the  words  "agents,  servants,  or  em- 
ployees," used  in  this  contract,  related  directly 
to  the  appellant,  since  it  was  but  in  a  limited 
sense  an  "agent,  servant,  or  employee"  of  the 
express  company,  yet  when  we  have  charged 
the  decedent  with  notice  of  the  contract  be- 
tween the  two  companies,  creating  an  obliga- 
tion on  the  part  of  the  express  company  to  pay 
for  the  injury  or  death  of  its  employees,  the 
last  clause  in  his  contract  is  more  than  a  gen- 
eral restatement  of  what  is  particularly  stated 
before.  He  "released  said  company  from  anv 
and  all  liability  for  and  in  respect  of.any  such 
damage,  injury,  or  death,  by  reason  of  negli- 
gence or  otherwise."  The  words  "such  dam- 
agCtin  jury ,  or  death"  refer  to  the  stated  damage 
to  property,  injury  to  person,  or  to  his  death, 
but  they  are  not  confined  to  the  special  negli- 
gence previously  stated,  but  to  negligence 
generally  or  otherwise.  The  word  "other- 
wise" includes  such  liability  as  might  arise 
from  any  other  cause  or  in  any  different  man- 
ner. A  contract  assuming  or  releasing  the 
employer  from  the  ordinary  risks  of  a  service 
would  be  a  useless  ceremony,  for  it  could  but 
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do  that  which  the  law  does  without  it.  Qiving 
the  parties  credit  for  a  purpose  to  create  an 
effective  and  rational  contract,  we  would 
naturally  look  for  a  purpose  not  already  ac- 
complished; and,  when  we  consider  the  two 
contracts  before  us  in  the  light  of  such  an  ob- 
ject or  purpose,  we  gather  strength  in  the  con- 
clusion that  the  parties  were  contracting 
against  unusual  risks  and  liabilities.  The 
word  "otherwise,"  as  it  is  twice  employed  in 
Romick's  contract,  must  be  deemed  to  include 
some  liability  not  expressly  mentioned,  or  such 
as  might  arise  out  of  the  relations  of  the  par- 
ties, and  within  the  general  scope  of  his  serv- 
ice and  connection  with  them.  Giving  the 
word  such  force,  it  would  reach  liabilities  be- 
yond those  expressly  mentioned,  and  bevond 
those  claims  for  damages,  injuries,  or  death 
arising  from  the  ordinary  hazards  of  the  serv- 
ice, for  such  claims  present  no  liability.  It 
wduld  include  "all  the  risks  involved."  ordi- 
nary as  well  as  extraordinary;  and  it  would 
include  the  assumption  by  the  express  company 
in  favor  of  the  appellant.  So  that  to  treat  the 
contract  with  the  railroad  company  as  a  re- 
lease, accepted  by  the  decedent,  and  acted 
upon,  or  as  an  assumption  or  indemnity,  the 
decedent,  by  his  contract,  took  the  place  of  the 
express  company,  assumed  its  liability,  and 
released  it  from  the  same.  Appellee's  decedent 
could  not  collect  for  the  death  a  sum  which 
the  decedent,  by  the  terms  of  his  contract, 
agreed  to  release  and  assume. 

We  do  not  understand  that  a  statement  un- 
der oath  mav  not  be  an  affidavit  without  the 
signature  of  the  affiant.  Turpin  v.  Eagle 
Creek,  &  L,  W.  L.  Gravel  liond  Co.  48  Ind. 
45;  BonneU  v.  Ray.  71  Ind.  141;  1  Enc.  PI.  & 
Pr.  p.  315,  and  authorities  there  cited.  We 
offer  no  suggestion  as  to  the  effect  of  the  state- 
ment, with  proper  allegations  as  to  the  con- 
struction of  the  contract  in  case  of  ambiguity, 
but  its  relevancy  to  the  defense  pleaded  was 
such  that  it  should  not  have  been  stricken  out. 
but  should  have  received  construction  upon 
demurrer.  In  view  of  the  fact  that  the  special 
verdict  contains  findings  relative  to  the  con- 
tracts which  were  not  within  the  issues,  we  do 
not  make  any  direction  as  to  the  motion  for  a 
venire  de  vow,  and  for  judgment  In  favor  of  the 
appellant. 

Tlie  judgment  of  the  Loicer  Court  is  reversed, 
with  instructions  to  overrule  the  appellee's 
motion  to  strike  out  parts  of  the  answer. 

Motion  to  modify  mandate  overruled  June 
18,  1897. 


Osiander  K.  RITCIIE  Y  ei  al.,  Appts., 

V. 

Mary  E.  WELSH. 


(. 


.Ind.. 


.) 


1.  A  way  of  neceBslty  is  created  on  the 
partition  of  lands*  in  the  absence  of  any- 
tbinr  in  ttie  record  to  tbe  contrary,  if  such  way 
would  have  been  created  in  favor  of  one  of  tbe 


Note.— As  to  rlgbt  of  way  by  necessity,  see 
cases  collected  in  note  to  Logan  v,  Stoirdale  (Ind.) 
8  L.  R.  A.  58:  Kingsley  v.  Gouldsboro  Land  Improv. 
Co.  (Me.)  25  L.  R.  A.  5(tt. 
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parcels  by  its  conveyance  or  devise  by  the  com- 
mon ancestor. 
8.   A  way  of  necessity  once  selected  can- 
not be  chanfired  by  either  party  without  the  con. 
sent  of  the  other. 

3.  The  ri^ht  to  locate  a  way  of  neces- 
sity belonnfs  to  the  owner  of  the  land 
over  which  it  is  to  pass,  provided  he  exer- 
cises it  in  a  reasonable  manner,havinff  ducreg-ard 
to  the  rights  and  interests  of  the  owner  of  the 
dominant  estate;  but  if  he  fails  to  select  it  when 
requested  the  party  who  has  the  right  thereto  may 
select  a  suitable  route,  having  due  regard  to  the 
convenience  of  the  owner  of  the  servient  estate. 

4.  The  offer  of  a  substitute  for  a  rig'ht 
of  way  by  necessity  in  favor  of  one  over 
another  parcel  of  lands  partitioned,  which  would 
consist  of  a  private  way  over  other  lands  that 
constituted  no  part  of  the  estate  held  in  common, 
need  not  be  accepted  by  the  owner  of  the  right 
of  way. 

(January  4,  1898.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Jasper  County  in 
favor  of  plaintiff  in  an  action  brought  to  es- 
tablish a  right  of  way  of  necessity.     Affirmed. 

Tlie  facts  are  staled  in  the  opinion . 

Messrs.  Seller  &  IJhl  and  R.  W.  Mar- 
shall, for  appellants. 

Me^rs,  Frank  Folts,  Charles  6.  Spit- 
ler,  and  Harry  R.  Kurrie,  for  appellee  • 

When  a  complaint  is  good  on  one  of  two 
tbeories  the  trial  court  is  permitted  to  construe 
it  upon  the  theory  most  clearly  outlined  by 
the  facts  slated,  and  require  a  trial  on  such 
theory. 

Batman  v.  Snoddy,  132  Ind.  480;  Monnett  v. 
Turpie,  133  Ind.  421. 

There  is  nothing  in  the  record  that  shows 
that  the  title  to  any  part  of  the  estate  was  put 
in  issue  in  the  partition  action.  And  the  nature 
of  the  action  does  not  put  the  title  to  land 
affected  by  it  in  issue.  Neither  does  it  put  in 
issue  any  appendant  right  to  any  title. 

OufleftY.  Miller,  10*6  Ind.  75;  Darisv.  />w- 
nen,  125  Ind.  185;  Baumgardner  v.  Edwards. 
85  Ind.  117. 

A  way  of  necessity  is  not.  an  interest  or  an 
estate  in  the  land  over  which  it  passes.  It  is 
no  part  of  that  title,  but  it  is  only  a  part 
of  the  title,  as  an  incident  of  the  dominant  es- 
tate. 

Davidson  v.  Nicholson,  59  Ind.  411;  Morgan 
V.  Moore,  3  Gray,  319:  Sanxap  v.  Hunmr^  42 
Ind.  44;  Sedgwick  &  Wait,  trial  of  title  to 
Land,  §§  132.  147:  Moore  v.  Crose,  43  Ind.  30. 

A  way  of  necessity,  so  far  as  it  concerns  the 
servient  estate,  is  a  mere  privilege,  which  con 
tinues  so  long  as  the  necessity  which  creates  it 
exists. 

Home  v.  RicJiards,  4  Call.  (Va.)  441,  2  Am. 
Dec.  574;  Snydt^r  v.  Warford.  11  Mo.  513,  49 
Am.  Dec.  94;  Nesbitt  v.  Trumbo,  39  III.  116; 
Washb.  Easements  &  Servitude,  2d  ed.  p.  3;  At- 
kyns  V.  Bordman  (Mass.)  4  Lead.  Cas.  Am.Law 
of  Real  Prop. p.  216;  Taylor  v.  Totrnsend^S  Mass. 
411,  5  Am.  Dec.  107. 

A  way  of  necessity  arises  in  the  broad  equi- 
table ground  that  every  transfer  of  property  is 
presumed  to  include  the  enjoyment  of  the 
property,  so  far  as  the  owner  possesses  the 
right  of  enjoyment  himself,  and  if  the  incidents 
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that  are  essential  to  its  enjoyment  are  not 
specifically  mentioned,  they  are  presumed  to 
pRs.<«  as  a  part  of  that  which  is  expressly 
granted. 

**  Whoever  grants  a  thing  is  supposed  to  tac- 
itly grant  that  without  wbtch  the  grant  would 
be  of  no  effect." 

Broom's  Legal  Maxims.  196;  Morgan  v. 
Mason,  20  Ohio,  402,  55  Am.  Dec.  464;  OoUtns 
V.  Prentice,  15  Conn.  39,  38  Am.  Dec.  61; 
Taylor  v.  Townsend,  8  Mass.  411,  5  Am.  Dec. 
107. 

The  appellee  had  a  right  to  assume  that  the 
conveyance  included  a  way.  in  view  of  the 
necessity,  and  especial  mention  of  a  way  would 
have  been  mere  surplusage. 

Atkyns  V.  Bordman  (Mass.)  4  Lead.  Cas. 
Am.  Law  of  Real  Prop.  p.  193;  Pern  am  v. 
Wead,  2  Mass.  203.  3  Am.  Dec.  43;  Blum  v. 
Weston,  102  Cal.  362;  Ellis  v.  Bassett,  128  Ind. 
118;  Nichols  v.  Luce,  24  Pick.  402,  35  Am. 
Dec.  302;  Washb.  Easements  &  Servitudes, 
pp.  41,  83,  85. 

When  the  appellants  permitted  appellee  to 
use  and  occupy  this  particular  way  described 
in  the  complaint  for  a  number  of  years.and  to 
erect  a  gate  on  her  own  land  in  reference  there- 
to, with  the  maintenance  of  the  gate  at  the 
other  end  of  the  route  that  had  been  erected 
by  the  common  ancestor,  the  way  became 
selected,  and  is  not  subject  to  change  except 
with  her  consent. 

19  Am.  &  Eng.  Enc.  Law,  p.  106;  TAno- 
ton  V.  Tison,  12  Rich.  L.  88^  Milkr  v.  Oarlock, 
8  Barb.  158. 

When  the  location  is  once  fixed  it  binds  both 
the  dominant  and  servient  owner. 

Atkyns  v.  Bordman  (Mass.)  4  Lead.  Cas.  Am. 
Law  of  Real  Prop.  p.  200;  Nicliols  v.  Luce,  24 
Pick.  102.  35  Am.  Dec.  302;  Smith  v.  Lee,  14 
Gray.  473;  Wynkoap  v.  Burger,  12  Johns.  222; 
Karmvller  v.  Krotz,  18  Iowa,  352;  Garraty  v. 
Duffy,  7  R.  I.  476:  KranCs  Appctl,  71  Pa.  64; 
Jenuison  v.  Walker,  11  Gray,  427;  Jones  v. 
Ptrcivol,  5  Pick.  485,  16  Am."  Dec.  415;  Po\r- 
efs  v.  Harlow,  53  Mich.  507,  51  Am.  Rep.  154; 
Washb.  Ea.sements  &  Servitudes,  2d  ed.  p.  228, 
§10. 

The  appellant  has  the  right  to  select  the  way 
in  the  first  instance,  but  even  then  he  must  se- 
lect one  that  is  practicable. 

Monks, J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  appellee  against 
the  appellants  to  enforce  a  way  of  necessity. 
The  demurrer  to  the  complaint  was  overruled. 
The  court  made  a  special  finding  of  facts,  and 
stated  its  conclusions  thereon  in  favor  of  a|>- 
pellee,  to  each  of  which  appellants  excepted. 
Final  judgnjent  was  rendered  in  favor  of  ap- 
pellee. The  errors  assigned,  and  not  waived, 
call  in  question  each  conclusion  of  law  and  the 
action  of  the  court  in  overruling  the  demurrer 
to  the  complaint.  It  appears  from  the  special 
finding  that  Mary  C.  Ritchey  died  intestate, 
the  owner  of  a  body  of  land  bounde<i  on  the 
west  and  south  by  a  highway:  that  afterwards, 
in  1887,  partition  was  made  of  said  real  estate, 
so  that  the  real  estate  allotted  to  each  was 
!  bounded  on  the  west  or  south  by  said  high- 
I  way.  The  18  acres  set  off  to  appellant  Os- 
\  iander  K.  Ritchey  was  36  rods  wide  north  and 
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south .  and  divided  the  53  acres  set  off  to  Sam- 
uel W.  Hitchey,  husband  of  said  deceased, 
from  the  29  acres  set  off  to  appellee.  After- 
wards said  Samuel  W.  Kitche^  died  the  owner 
of  said  53  acres,  and  io  1891,  in  an  action  for 
partition,  the  same  was  divided  in  such  a  man- 
ner that  the  part  set  off  to  appellant  Osiander 
K.  Ritchey  was  between  the  public  highway 
and  the  part  set  off  to  appellee,  so  that  the 
tract  set  off  to  appellee  could  not  be  reached 
from  a  public  highway  over  said  58  acres,  ex- 
cept by  crossing  over  the  part  thereof  set  off 
to  said'Osiander  K.  Ritchey.  No  mention  was 
made  in  said  partition  proceedings  of  a  way 
from  appellee's  tract  to  any  highway.  Samuel 
W.  Ritchey  occupied  said  58  acres  from  the 
time  the  same  was  set  off  to  him  until  his 
death,  and  entered  from  the  highway  through 
a  gate  on  the  part  of  said  land  afterwards  set 
off  to  said  appellant  Osiander  K.  Ritchey.  go- 
int2  over  the  land  in  the  most  convenient  route. 
After  the  partition  of  the  53  acres,  a  cate  was 
still  maintained  upon  said  land  at  the  highway 
for  the  convenience  of  appellee,  she  going 
thence  north  to  a  point  west  of  the  southwest 
corner  of  her  said  tract;  thence  east  to  her 
land.  The  part  of  the  53  acres  set  off  to  appel- 
lee was  not  fenced  in  until  1893,  when  she 
erected  a  gate  at  the  southwest  corner  thereof, 
and  has  since  used  said  gate,  and  a  route  ex- 
lending  directly  west  therefrom  to  the  east 
line  of  the  southwest  quarter,  and  thence 
south  to  the  gate  at  the  highway,  the  entire 
way  so  used  being  upon  the  part  of  said  53 
acres  set  off  to  appellant  Osiander  K.  Ritchey, 
and  with  his  consent.  Appellant  Osiander  IC. 
Ritchey,  before  the  commencement  of  this  ac- 
tion, offered  to  appellee  the  privilege  of  pass- 
ing over  the  18  acres  which  were  set  off  to  him 
in  the  partition  of  his  mother's  land,  in  18b7, 
from  north  to  south.  By  the  way  so  offered, 
appellee  could  go  from  the  25  acres  set  off  to 
her  in  the  partition  of  her  father's  land,  in 
1891,  to  the  29  acres  set  off  to  Ler  in  the  par- 
tition of  her  mother's  land,  in  1887,  which 
last-named  tract  was  bounded  on  the  west  by 
« highway.  Appellants  insist  that  the  court 
erred  in  overruling  the  demurrer  to  the  com- 
plaint, and  in  each  of  tbe  conclusions  of  law; 
because— "First,  a  right  of  way  of  necessity 
does  not  arise  out  of  partition  proceedings; 
second,  appellee  had  another  way  offered  be- 
fore this  action  was  commenced;  third,  appel- 
lants had  selected  another  way." 

It  is  settled  law  that  if  one  conveys  a  part 
of  his  land  in  such  form  as  to  deprive  himself 
of  access  to  the  remainder,  unless  he  goes 
across  the  land  sold,  he  has  a  way  of  necessity 
over  the  portion  conveyed.  This  is  l>ecause  the 
law  presumes  an  uiulerstanding  of  tbe  parties 
that  the  one  selling  a  portion  of  his  land  shall 
have  a  legal  right  to  access  over  the  part  sold  to 
the  remainder,  if  be  cannot  reach  it  in  any  other 
way.  If  tne  part  conveyed  is  in  such  form  that 
the  grantee  cannot  reach  tbe  same  except  over 
the  part  not  conveyed,  such  grantee  has  a  way  of 
necessity  thereto  over  tbe  land  of  the  grantor  not 
<X)nveyed  for  the  reason  that  the  law  presumes 
that  one  would  not  sell  bis  land  to  another 
without  an  understanding  that  the  grantee 
should  have  a  legal  right  of  access  thereto 
over  the  part  not  conveyed.  Collins  v.  /V<?n- 
iiee,  15  Conn.  {^9,  38  Am.  Dec.  61,  and  cases 
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cited;  Stewart  v.  Ilartman,  46  Ind.  331,  841. 
342;  Logan  v.  Siogsdale,  123  Ind.  372,  376, 
377,  8  L.  R.  A.  58;  EUis  v.  Bassett,  123  Ind. 
118,  and  cases  cited;  Kimball  v.  Coche*^ho  R. 
Co.  27  N.  H.  448,  59  Am.  Dec.  387;  MdioU  v. 
Luce,  24  Pick.  102,  35  Am.  Dec.  302;  Pernam 
V.  Wead,  2  Mass,  203.  3  Am.  Dec.  43;  Pin- 
nington  v.  Oalland,  9  Exch.  1;  W^ite  v.  Bass, 
7  Hurlst.  &  N.  732:  Washb.  Easem.  **164, 
166.  These  presumptions  prevail  over  the 
ordinary  covenants  of  a  warranty  deed.  Brig- 
ham  V.  Sjnit/i,  4  Gray.  297,  64  Am.  Dec.  76. 
The  rights  of  the  grantor  and  grantee  would 
not  be  different  or  any  more  extensive  if  by 
tbe  terms  of  the  deed  express  provision  was 
made  for  such  way  of  neressitv  ( Viall  v.  Car- 
penter, 14  Grav,  126;  Blum'v,  Weston,  102 
Cal.  362:  Brig/iam  v.  Srnith,  4  Gray,  297.  64 
Am.  Dec.  76):  the  law  thus  giving  effect  to  such 
grant  according  to  the  presumed  intent  of  the 
parties.  Appellants  contend  that  this  right  of 
a  way  of  necessity  can  only  exist  when  there 
is  a  grant  by  one  owning  both  the  dominant 
and  servient  estate.  This  right,  however,  has 
not  only  been  raised  between  parties  to  the 
conveyance  of  one  or  more  parts  of  land,  when 
the  pait  granted  or  retained  can  only  be 
reached  over  the  other  part,  but  also  where 
a  part  of  a  tract  of  land  has  been  sold  or  set 
off  on  execution  or  by  an  executor  or  adminis- 
trator. Ellis  V.  Bassett,  128  Ind.  118;  Pernam 
V.  Wead,  2  Mass.  203,  3  Am.  Dec.  43:  Taylor 
V.  Toirnsend,  8  Mass.  411,  5  Am.  Dec.  107; 
Bussell  V.  Jacl'ion,  2  Pick.  574;  Schmidt  v. 
Quinn,  136  Mass.  575:  Smgles  v.  Uastings,  23 
N.  Y.  217;  IJoicton  v.  Krearson,  8  T.  R.  50. 
It  has  been  held  that  such  a  right  exists  in 
partition  proceedings  in  favor  of  any  tract  al- 
lotted which  is  not  accessible  except  over  the 
part  or  parts  of  the  tract  allotted  to  others. 
fiall  V.  Carpentet\  14  Gray,  126;  Blum  v. 
Weston,  102  Cal.  362.  See  also  Goddard, 
Easem,  Bennett's  ed.  348.  Under  the  author- 
ities it  is  clear  that  if  the  parts  of  said  teal 
estate  allotted  to  appellant  Osiander  K. 
Ritchey  and  appellee,  respectively,  had  been 
conveyed  or  devised  to  them  by  Samuel  \V. 
Ritchey,  their  common  ancestor,  a  way  of  ne- 
cessity would  have  been  created  in  favor  of 
the  part  conveyed  or  devised  to  appellee.  The 
reason  for  the'doctrine  of  a  way  of  necessity 
is  thus  stated  in  Collins  v.  Prentice,  15  Conn. 
39,  88  Am.  Dec.  61:  "And  although  it  is 
called  a  way  of  necessity,  yet.  in  strictness,  the 
necessity  does  not  create  the  way  but  merely 
furnishes  evidence  as  to  the  real  intention  of 
tbe  parlie^  For  the  law  will  not  presume  that 
it  was  the  intention  of  the  parties  that  one 
should  convey  land  to  the  other  in  such  man- 
ner that  tbe  grantee  could  derive  no  benefit 
from  the  conveyance;  nor  that  he  should 
so  convey  a  portion  as  to  deprive  himself  of 
the  enjoyment  of  the  remainder."  The  reasons 
given  to  support  a  way  of  necessity,  in  case  of 
a  ^rant,  support  such  a  rule  with  equal  force, 
when  there  is  partition  of  land  by  deed  or  by  a 
proceeding  in  court.  In  Viall  v.  Carpenter, 
14  Gray,  126,  the  lands  of  a  testator  were  so 
divided  by  proceedings  in  the  probate  court 
that  parcels  of  land  set  off  to  some  of  the  dev- 
isees were  not  accessible  from  the  highway 
without  crossing  one  of  the  parcels  set  off  to 
other  devisees.     The  committee  making  the 
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division  made  no  express  provision  concern- 
ing ihe  parcels  of  land  ^hicb  they  assigned 
in  severally.  The  court  held  that  the  right  of 
way  of  necessity  aitacbed  to  the  lands  assigned 
without  any  express  provision  therefor.  The 
court  said;  "The  court  do  not  doubt  that,  by 
the  division  of  the  real  estate  of  Thomas  Car- 
penter, deceased,  in  the  probate  court,  his 
heirs,  to  whom  specific  portions  of  that  estate 
were  assigned,  acquired  a  right  of  way  to  those 
portions  over  other  lands  which  had  been  their 
ancestor's.  And  whether  they  acquired  this 
right  solely  as  of  necessity,  without  any  pro- 
vision therefor  in  the  language  of  the  divi- 
sion, or  by  the  effect  of  the  language  used  by 
the  committee  in  the  making  the  record  of 
the  division,  seems  to  us  to  bs  unimportant. 

.  .  .  A  reservation,  in  terms,  of  *a  way  of 
necessity'  would  confer  no  further  right  than 
would  be  conferred  by  operation  of  law,  with- 
out those  words."  In  Ellis  v.  Basselt,  128  Ind. 
118,  a  part  of  the  land  of  an  estate  fronting  on 
the  highway  was  set  off  to  the  widow  in  a  pro- 
ceeding for  a  partition,  and  afterwards  the  ad- 
ministrator, by  order  of  court,  sold  the  remain- 
der. It  was  held  that  the  purchaser  had  a 
right  of  way  of  necessity  over  the  part  set  off 
to  the  widow.  This  court  said:  **A  right  of 
way,  upon  a  severance  of  the  estate  by  parti- 
tion between  heirs,  sometimes  arises  when  it 
would  not  exist  in  case  of  a  conveyance  of  one 
portion  of  the  premises."  Blum  v.  Weston^  102 
Cal.  362,  fully  sustains  our  conclusion  that  the 
doctrine  of  a  way  of  necessity  applies  in  par- 
tition of  lands  made  by  deed  or  by  proceedings 
in  court.  The  presumption  is,  unless  the  con- 
trary clearly  appears  from  the  record  in  the  par- 
tition case,  that  the  shares  were  allotted  with 
the  understanding  that  the  parcel  allotted  to  ap- 
pellant Osiander  K.  Ritchey  was  subject  to  the 
easement  of  a  way  of  necessity  in  favor  of  the 
parcel  set  off  to  appellee.  Appellee's  right  to 
a  way  of  necessity  is  the  same  as  if  provision 
bad  been  made  therefor  in  the  report  of  the 
commissioners  and  decree  of  the  court.  Viall 
V.  Carpenter,  14  Gray,  126;  Blum  v.  Weston, 
102  Cal.  862.  Appellants  contend  that  they 
had  the  right  to  choose  where  the  way  should 
^  located.  Wh«n  no  prior  use  of  the  way 
has  been  made,  and  the  same  is  to  be  located 
for  the  first  time,  the  owner  of  the  land  over 
which  the  same  is  to  pass  has  the  right  to 
choose  it,  provided  he  does  so  in  a  reasonable 
manner,  having  due  regard  to  the  rights  and 
interest  of  the  owner  of  the  dominant  estate. 
But.  if  the  owner  of  the  land  fail  to  select  such 
way  when  requested,  the  party  who  has  the 
right  thereto  may  select  a  suitable  route  for 
the  same,  having  due  regard  to  the  conven- 
ience of  the  owner  of  the  servient  estate. 
Bolmes  v.  Seely,  19  Wend.  .'507,  510;  Russell  v. 
Jackson,  2  Pick.  574i  Gapers  v.  Wilson,  8  Mc- 
Cord,  L,  170;  Goddard,  Easenx  Bennett's  ed. 
348,  350.  When  the  way  is  once  selected,  it 
cannot  be  changed  by  either  party  without  the 
consent  of  the  other.  Nichols  v.  Lucs^  24 
Pick.  102,  35  Am.  Dec.  302;  Holmes  v.  Seely, 
19  Wend.  507.  510;  Morns  v.  Edgington.  3 
Taunt.  23;  Goddard,  Easem.  Bennett's  ed  351. 

It  is  shown  by  the  special  finding  that  Sam- 
uel W.  Ritchey,  the  one  from  whom  said  ap- 
pellants and  appellee  inherited  their  respective 
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interests  in  said  53  acres  of  land,  entered  upon 
the  part  thereof  afterwards  set  off  to  appellant 
Osiander  K.  Ritchey  through  a  gate  at  the 
highway,  going  thence  over  the  land  on  the 
most  convenient  route;  that  after  the  parti- 
tion was  made  appellee  had  access  to  the 
25  acres  set  off  to  her  over  the  part  of  said 
58  acres  set  off  to  said  appellant  on  the  route 
set  forth  in  the  special  finding,  and  that 
she  erected  a  gale  upon  her  said  25  acres 
where  she  entered  thereon  from  said  way,  and 
that  the  way  was  so  used  with  the  consent  of 
said  appellant  This  was  clearly  a  selection 
of  the  way  over  said  appellant's'  land  to  the 
land  of  the  appellee  by  the  agreement  of  both 
parties.  The  way  having  been  selecte'd  and 
used  by  the  agreement  of  both  parties,  said 
appellant  could  not  afterwards,  without  appel- 
lee's consent,  change  the  route,  and  require 
said  appellee  to  use  the  way  offered  over  the 
la  acres  set  off  to  him  in  the  partition  of  his- 
mother's  land,  in  1987.  Appellee  was  not  en- 
titled to  a  way  of  necessity  over  said  18-acre 
tract,  which  divided  her  25  acres  from  her  29 
acres,  for  the  reason  that  it  was  no  part  of  the 
estate  owned  by  said  appellant  and  appellee  as 
tenants  in  common.  She  would  have  no 
more  right  to  insist  on  a  way  of  necessity  over 
land  of  said  appellant,  other  than  that  inher- 
ited by  them  from  their  father,  than  one  re- 
ceiving a  grant  of  land  from  another  could 
claim  a  way  of  necessity  over  the  land  of  ai 
stranger.  Even  if  there  had  been  no  selection 
of  a  way  by  both  or  either  of  said  parties,  we 
do  not  think  said  appellant  could  compel  ap- 
pellee to  accept  a  private  way  over  said  18  acre 
tract.  Said  appellant  could  not  deprive  ap- 
pellee of  her  light  to  a  way  of  necessity  over 
the  land  set  off  to  him  by  offering  her  a  pri- 
vate way  over  other  lands  own^  either  by 
himself  or  others.  If  he  bad  opened  a  public 
highway,  running  from  the  existing  highway 
over  said  18-acre  tract  or  any  other  land,  so 
that  appellee  could  thereby  have  access  to  the 
25-acre  tract,  there  would  have  been  no  neces- 
sity for  a  way.  But  no  such  case  is  presented 
by  the  facts  found. 

Appellants  next  insist  that  the  complaint 
is  to  enforce  an  oral  contract  between  said  ap- 
pellant Osiander  K.  Ritchey  and  appellee  for 
a  private  way,  made  pending  a  petition  for 
partition,  and  that  the  special  finding  does  not 
find  that  there  was  such  an  agreement.  It  is 
true  that  the  complaint  alleges  that,  when  the 
commissioners  filed  their  report  of  the  parti- 
tion of  the  lands  of  Samuel  W.  Ritchey,  said 
appellant  and  appellee  agreed  that  appellee 
should  have  a  private  way  from  the  land  set  off 
to  her  over  the  land  set  off  to  said  appellant  to- 
the  highway,  but,  disregarding  the  allegations 
concerning  such  agreement,  the  averment* 
were  sufficient  to  entitle  appellee  to  a  way  of 
necessity  over  the  lands  set  off  to  appellant. 
The  cause  was  tried,  and  a  judgment  rendered, 
upon  the  theory  that  the  complaint  sought  to 
enforce  a  way  of  necessity.  There  was  no  er- 
ror in  the  court  so  treating  the  complaint. 
It  follows,  therefore,  that  the  court  did  not  err 
in  its  conclusions  of  kw  nor  in  overruling  the 
demurrer  to  the  complaint. 

Judgment  affirmed. 
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1.    Crael  and  unosual  paniohment  is  not 

made  by  an  indeterroinate  sentence,  not  more 
than  the  maximum  nor  less  than  the  minimum 
prescribed  by  statute  for  the  specified  crime. 
IS.  The  constitational  Tig;h%  of  an  ac- 
cused person  to  trial  by  Jury  is  nut  vio- 
lated by  talcing  away  from  the  Jury  the  right  to 
fijc  his  punishment. 

3.  Judicial  power  is  notg^iven  to  a  board 
of  managers  of  a  reformatory  by  authorizing 
them  to  shorten  the  term  of  service  of  a  convict 
in  case  ot  his  reformation,  where  his  sentence  is 
Indeterminate  between  the  maximum  and  mini- 
mum prescribed  hy  statute. 

4.  The  failure  of  the  court  to  assess-disf  ran- 
chisement  as  part  of  the  punishment  of  a  convict 

I  is  not  fln  error  of  which  he  can  complam. 
6.  The  remedy  for  reftisal  by  the  trial 
court  to  fVimish  a  transcript  of  the 
stenoir>^apher's  notes  to  a  person  con- 
victed of  crime  is  an  application  to  the  supreme 
court  for  an  order  requiring  it  to  do  so. 

(Boimrd,  Cfu  J.,  and  Jordan^  J.,  di»itni.^ 

(March  8, 1888.) 

APPEAL  b^  defendant  from  a  Judgment  of 
the  Circuit  Court  for  St.  Joseph  County 
•convicting  him  of  burelary.     AMrmed, 

The  facts  are  stated  in  the  opmion. 

Meurs.  Talbot  &  Talbot,  for  appellant: 

This  law  contravenes  that  part  of  that  sec- 
tion^ of  our  Constitution  which  provides:  "All 
penalties  shall  be  proportioned  to  the  nature  of 
the  offense."' 

lod.  Const,  art.  1.  §  18,  Bill  of  Rights,  being 
Rev.  Stat.  1894,  ^  61- 

The  legislature  has  no  power  to  make  the 
length  of  a  convict's  term  of  imprisonment  de- 
pend on  anything  but  the  offense  of  which  he 
has  been  convicted. 

If  the  legislature  bad  intended  to  pass  an  act 
making  the  maximum  term  the  punishment 
in  all  cases,  it  would  have  provided  that  the 
court  should  sentence  for  the  maximum  term 
by  statute  provided,  and  then  would  have  con- 
ferred power  on  the  board  of  managers  to 
parol  and  discharge. 

People  V.  (Jummings,  88  Mich.  256,  14  L.  R. 
A.  285;  State,  Atty.Qen,,  v.  Peters,  48  Ohio  St. 
629. 

This  act.  if  upheld,  will  make  the  punish- 
ment of  a  convict  depend  upon  other  things 
than  the  nature  of  the  offense  of  which  he  has 
been  convicted,  viz.:  his  conduct  subsequent 
to  his  conviction;  under  g  10  of  the  act,  on  the 
determination  of  the  board  of  managers;  that 
be  is  incorrigible  or  that  his  presence  in  the 
reformatory  is  detrimental  to  the  welfare  of 
the  other  inmates;  under  g  11,  on  the  ability 
of  the  prisoner  or  his  friends  to  furnish  the 
board  with  satisfactory  evidence  that  arrange- 


NOTB.— As  to  suspension  of  sentence  of  prisoner, 
aeenoU  to  People  v.  Cummings  (Mich.)  14  L.  R.  A. 
886;  also  State  v.  Voes  (Iowa)  8  L.  R.  A.  7tf7;  People, 
Forsyth,  v.  Monroe  County  Court  of  Sessions  (N. 
Y.)  28L.  R.  A.  856;  R€  Webb  (Wis.)  27  L.  R.  A.  866; 
State  v.  Crook  (N.  C.)  29  L.  R.  A.  260. 
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ments  have  been  made  for  the  convict's  honor- 
able and  useful  employment  for  at  least  six 
months  while  upon  parole,  in  some  suitable 
occupation,  failing  in  which  he  cannot  be 
paroled,  but  must  serve  the  maximum  term 
provided  for  his  offense;  under  §  12,  his  age, 
nativity,  nationality,  education,  the  nature 
or  history  of  his  parentage,  occupation,  and 
early  social  influences  as  seem  to  indicate  the 
constitutional  and  acquired  defects  and  ten- 
dencies of  the  prisoner,  his  physical  condition, 
his  improvement  or  deterioration  of  character, 
ail  alterations  affecting  the  standing  or  situation 
of  such  prisoner,  any  subsequent  facts  of  per- 
sonal history  which  may  be  brought  to  the 
knowledge  of  th^  superintendent. 

Any  charge  of  any  character  which  may  be 
made  against  any  prisoner  is  thus  made  to  ef- 
fect the  duration  of  his  term  of  imprisonment. 

No  man  shall  have  criminal  punishment  in- 
flicted upon  him  for  anything  but  a  crime  of 
which  he  has  been  convicted  after  trial  and 
public  conviction  on  an  impartial  and  public 
trial  in  the  county  in  which  the  crime  is 
charged  to  have  been  committed,  in  which  trial 
he  shall  have  had  an  opportunity  to  meet  his 
accusers  and  to  prove  any  defense  which  he 
might  have. 

Ind.  Const.  §§  58,  61. 

This  act  is  in  violation  of  §  58  of  the  Consti- 
tution in  Ibis:  It  makes  the  punishment  of 
the  prisoner  depend  upon  the  determination  of 
a  board  of  managers,  arrived  at  in  an  ex  parte 
manner  and  upon  hearsay  evidence  in  a  county 
other  than  that  in  which  the  offense  was  com- 
mitted, without  giving  him  a  trial  by  an  im- 
partial jury,  in  deprivation  of  his  right  to  be 
heard  by  himself  and  counsel. 

Cooley,  Const.  Lim.  ♦*812,  342,  848. 

This  act  conflicts  with  §  161  of  the  Constitu- 
tion, which  is  as  follows:  "The  judicial 
power  of  the  state  shall  be  vested  in  a  supreme 
court,  in  circuit  courts,  and  in  such  other 
courts  as  the  general  assembly  may  establish." 

Bums's  Ind.  Rev.  Stat.  1894.  §  161. 

A  court  is  the  sitting  or  meeting  of  persons 
legally  appointed  for  the  judicial  determination 
of  anv  cause. 

1  Kew  Rev.  EncyclopsBdic  Dictionary, 
p.  1818,  sub.  B,  «[  4. 

A  court  is  a  place  where  justice  is  judicially 
administered. 

Co.  Lilt.  58;  3  Bl.  Com.  28;  WMie  County/ 
Comrs,  V.  Otoin,  136  Ind.  562,  22  L.  R.  A.  402; 
Watdo  V.  Wallace,  12  Ind.  569. 

It  attempts  to  confer  judicial  powers  upon 
the  board  of  managers  and  general  superin- 
tendent of  said  reformatory. 

Neither  the  governor  nor  the  legislature  can 
select  persons  to  assist  the  courts  in  the  per- 
formance of  their  judicial  duties. 

State,  Hovey,  v.  NoUe,  118  Ind.  850,  4  L.  R. 
A.  101. 

The  legislature  has  no  power  to  confer  ju- 
dicial authority  upon  master  commissioners. 

Shoultz  V.  McPheeters,  79  Ind.  878;  6  Ameri- 
can Lawyer,  p.  252. 

The  act  in  Question  contravenes  that  consti- 
tutional provision  prohibiting  the  vesting  of 
judicial  power  in  a  ministerial  body,  as  well 
as  that  constitutional  provision  providing  that 
all  punishments  shall  be  proportioned  to  the 
nature  of  the  offense. 
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People,  Henning,  v.  Allen,  29  Chicago  Legal 
News,  176. 

Mr.  F.  M.  Jackson,  also  for  appellant: 

In  every  government  there  are  three  sorts  of 
powers:  The  executive,  the  legislative,  and  the 
judicial. 

When  the  legislative  and  the  executive 
powers  are  united  in  the  same  person,  or  in 
the  same  body  of  magistrates,  there  can  be  no 
liberty.  Again,  there  is  no  liberty,  if  the 
power  of  judging  be  not  separated  from  the 
legislative  anB  executive  powers.  Were  it 
jomed  with  the  executive  power,  the  judge 
might  behave  with  all  the  violence  of  an  op 
pressor. 

Montesquieu.  Spirit  of  Laws,  chap.  6  (1748). 

In  the  taw  under  consideration  ii  will  not 
be  questioned  that  this  board  of  managers  is 
purely  an  administrative  body,  and  not  a  judi- 
cial body,  and  any  attempt  of  the  legislature 
to  confer  judicial  authority  upon  an  adminis- 
trative body  will  be  held  unconstitutional 
under  art.  3,  §  1,  of  the  Constitution  (Rev. 
Stat.  1894,  96.) 

The  administration  of  law  implies  the  judi- 
cial function. 

The  judicial  function  implies  question  and 
debate;  and,  in  this  sense,  it  includes  a  bar, 
trained  and  skilled  in  the  principles  and  proc- 
esses of  the  law.  A  body  of  men,  trained  to 
the  knowledge  and  practice  of  the  law, 
learned  in  its  principles  and  processes,  to  in- 
terpret the  law  to  society;  to  guide  the  busi- 
ness of  society  and  its  members;  to  look  to 
the  intelligent  and  faithful  course  of  judicial 
proceedings;  atid  to  stand,  charged  with  the 
holy  office  of  the  administration  of  God's  jus- 
tice among  men. 

Donovan,  Modern  Jury  Trials,  p.  551. 

Under  the  new  regime,  the  board  of  managers 
may  find  that  the  court  and  jury  trying  the 
cause  were  mistaken,  and  change  the  punish- 
ment from  a  term  in  the  reformatory  to  the 
maximum  term  in  the  state  prison.  Or,  in 
like  manner,  the  defendant  may  have  proof 
positive  at  home  in  bis  own  county,  where  his 
friends  and  neighbors  live,  that  he  had  never 
before  been  convicted  of  anything,  that  he  had 
always  borne  a  good  reputation,  and,  if  given 
an  opportunity  to  be  beard  and  cross  examine 
the  witness  against  him,  may  show  the  testi- 
mony to  be  unreliable  and  worthless.  Yet, 
this  new  tribunal  is  given  power  to  determine 
that  fact  adversely  to  the  defendant,  in  his 
absence  without  his  consent,  and  upon  any 
kind  of  evidence,  and  the  witnesses  are  not  re- 
quired even  to  go  through  the  formality  of 
taking  an  oath  before  giving  their  evidence. 

Trial  by  jury  as  contemplated  by  the  Con- 
stitution is  an  indispensable  part  of  the 
machinery  of  justice. 

The  hard  sense  and  courageous  firmness  of 
English  juries  more  than  once  preserved  the 
liberties  of  the  English  people  against  the 
combined  attack  of  the  King  and  his  servile 
judges. 

Trial  ofFenn  and  Mead,  6  How.  St.  Tr.  951. 

Right  of  trial  by  jury  must  be  preserved  in- 
violate as  it  was  in  use  when  the  Constitution 
of  the  state  was  adopted;  but  this  relates  only 
to  trials  in  criminal  cases  and  suits  at  common 
law. 
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Scudder  v.  Trenton  Delaxcare  Falls  Co.  1  N. 
J.  Eq.  694,  23  Am.  Dec.  756. 

Me^rs.  Thomas  W.  Slick,  William  A* 
Ketcham,  and   Merrill  Moores  for  the 

State. 

McCabe,  J. ,  delivered  the  opinion  of  the 
court: 

The  appellant  was  charged  in  the  indictment 
with  burglary  and  larceny,  on  May  3,  1897. 
On  a  trial  of  the  charge,  the  jury  found  him 
guilty  of  burglary  by  their  verdict,  reading 
thus: 

We,  the  jury,  find  the  defendant,  George 
Miller,  guilty  of  burglary,  as  charged  in  the 
indictment,  and  that  his  age  is  eighteen  years. 
John  Valentine,  Foreman. 

And  the  following  judgment  was  rendered 
upon  said  verdict,  to  wit:  "And  the  defend- 
ant, being  asked  if  he  has  any  legal  cause  to 
show  why  the  judgment  of  the  court  should  i 
not  be  pronounced  upon  the  verdict  of  the 
jury,  stands  mute;  and  thereupon  it  is  consid- 
ered and  adjudged  by  the  court  that  the  de- 
fendant be,  and  is  hereby,  sentenced  to  the 
custody  of  the  board  of  managers  of  the  Indi- 
ana Reformatory  or  at  such  place  as  may  be 
designated  by  said  board  of  managers,  as  guilty 
of  the  crime  of  burglary,  and  that  he  be  con- 
fined therein  for  a  term  of  not  less  than  one 
year  or  more  than  fourteen  years,  as  a  punish- 
ment for  said  offense,  according  to  the  rules 
and  regulations  established  by  such  board  of 
managers,  and  that  the  sheriff  of  this  county 
is  charged  with  the  execution  of  this  sentence." 
The  errors  assigned  call  in  question  the  action 
of  the  circuit  court  in  overruling  appellant's 
motion  for  a  new  trial,  and  in  refusing  appel- 
lant's request  to  be  furnished  with  a  longhand 
transcript  of  the  evidence  given  in  said  cause 
at  the  expense  of  St.  Joseph  county.  The 
ground  specified  in  the  motion  for  a  new  trial 
IS  that  the  verdict  is  contrary  to  law. 

The  objection  to  the  verdict  would  perhaps 
be  fatal,  in  that  it  would  be  contrary  to  and 
unauthorized  by  law  as  it  stood  prior  to  April 
1,  1897,  because  it  does  not  "state  .  .  .  the 
amount  of  fine  and  fix  the  Dunishment  to  be 
inflicted."  Rev.  Stat.  1894,*§  1906  (Horner's 
Rev.  Stat.  1897,  ^  1837;  Rev.  Stat.  1881, 
§  1837).  But  it  is  contended  on  behalf  of  the 
state  that  the  verdict  is  not  contrary  to,  and 
is  authorized  by,  law,  to  wit,  §  8  of  the  Te- 
formaiory  act,  approved  February  26,  1897 
(Acts  1897,  p.  69).  That  act  does  author- 
ize just  such  a  verdict  and  judgment  in  such  a 
case.  The  learned  counsel  for  appellant  con- 
tend, however,  that  so  much  of  the  reforma- 
tory act  as  authorizes  such  a  verdict  and  judg- 
ment is  unconstitutional.  The  section  in  ques- 
tion reads  thus:  "In  all  cases  of  felony  tried 
hereafter  before  any  court  or  jury  in  this  state, 
if  the  court  or  jury  nnd  the  person  on  trial  guilty 
of  a  felony,  it  shall  be  the  duty  of  such  court 
or  jury  to  further  find  and  state  whether  or 
not  the  defendant  is  over  sixteen  (16)  years  of 
age  and  less  than  thirty  (80)  years  of  age.  If 
such  defendant  be  found  to  be  between  said 
ages,  and  he  be  not  guilty  of  treason  or  mur- 
der in  the  first  or  second  degree,  it  shall  only 
be  stated  in  the  finding  of  the  court  or  verdict 
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of  the  jury,  tbat  the  defendant  is  guilty  of  the 
crime  charged,  naming  it,  and  that  his  age  is 
that  found  by  it  or  them  to  be  his  true  age, 
and  the  court  trying  such  person  shall  sentence 
him  to  the  custody  of  the  board  of  managers 
of  the  Indiana  Reformatory  to  be  confinea  at 
the  Indiana  Reformatory  or  at  such  place  as 
may  be  designated  by  such  board  of  managers 
where  he  can  be  most  safely  and  properly 
cared  for,  as  guilty  of  the  crime  found  in  such 
finding  or  verdict,  and  that  be  be  confined 
therein  for  a  term  not  less  than  the  minimum 
time  prescribed  by  the  statutes  of  this  state,  as 
a  punishment  for  such  offense,  and  not  more 
than  the  maximum  time  prescribed  by  such 
statutes  therefor,  subject  to  the  rules  and  regu- 
lations established  by  such  board  of  managers, 
and  it  shall  be  the  duty  of  the  board  of  man- 
agers of  said  reformatory  to  receive  all  such 
convicted  persons,  and  all  existing  laws  requir- 
ing the  courts  of  this  state  to  sentence  such 
persons  to  the  penitentiaries  or  prisons  of  this 
state  are  hereby  modified  and  changed  so  as  to 
make  it  the  duty  of  such  courts  to  sentence 
such  prisoners  to  the  Indiana  Reformatory. 
The  board  of  managers  may  terminate  such 
imprisonment  when  the  rules  and  requirements 
of  such  reformatory  have  been  lived  up  to  and 
fulfilled,  according  to  the  provisions  of  this 
act."  The  next  section  makes  it  the  duty  of 
the  clerk  of  the  court  in  which  the  case  is  tried, 
where  there  is  a  conviction,  to  send  along  with 
the  commitment  a  record  containing  a  copy 
of  the  indictment  or  information  filed  in  the 
case,  the  name  and  residence  of  the  judge  pre- 
siding at  the  trial,  the  names  of  the  jurors  and 
witnesses  serving  at  the  trial,  with  a  statement 
of  any  fact  or  facts  which  the  presiding  judge 
may  deem  important  or  necessary  for  the  full 
comprehension  of  the  case.  Section  11  pro- 
vides that  '*tbe  said  board  of  managers  shall 
have  power  to  establish  rules  and  regulations 
under  which  prisoners  in  the  reformatory  may 
be  allowed  to  go  upon  parole  outside  the  re- 
formatory building  and  inclosure,  but  to  remain 
while  on  parole  in  the  legal  custody  and  under 
control  01  the  board  of  managers  and  subject 
at  any  time  to  be  taken  back  within  the  in- 
closure of  said  reformatory;  and  full  power  to 
enforce  such  rules  and  regulations  to  retake 
and  imprison  any  inmate,  so  upon  parole,  is 
hereby  conferred  upon  said  board,  whose  order, 
certified  by  its  secretary,  and  signed  by  iis 
president,  with  tbe  seal  of  the  reformatory  at- 
tached thereto,  shall  be  a  sufficient  warrant  for 
the  ofiScers  named  in  it  to  authorize  such  offi- 
cer to  return  to  actual  custody  any  condition- 
ally released  or  paroled  prisoner:  .  .  .  pro- 
vided, that  no  prisoner  shall  be  released  on 
parole  until  the  said  board  of  managers  shall 
have  satisfactory  evidence  that  arrangements 
have  been  made  for  bis  honorable  and  useful 
employment  for  at  least  six  months  while  upon 
parole,  in  some  suitable  occupation."  The  12th 
section  provides  for  certain  rules  by  which  the 
reformation  is  to  besought  by  the  board  of 
managers,  among  which  is  a  record  in  which 
is  to  be  entered  every  fact  connected  with  the 
history  of  every  prisoner  when  he  enters  the 
reformatory,  together  with  his  subsequent  con- 
duct affecting  his  standing,  and  any  facts  or 
personal  history  which  may  come  to  the  knowl- 
edge of  the  general  superintendent  offlcially, 
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bearing  upon  the  question  of  parole  or  final  re- 
lease of  the  prisoner.  And  the  section  then 
provides:  ''Airri  it  is  hereby  provided  that 
whenever  in  tbe  opinion  of  the  board  of  man- 
agers any  prisoner  on  parole  has  violated  the 
conditions  of  his  parole  or  conditional  release, 
by  whatever  name,  as  affixed  by  tbe  managers, 
he  shall  by  a  formal  order  entered  in  the  man- 
ager's proceedings,  be  declared  a  delinquent, 
and  shall  thereafter  be  treated  as  an  escaped 
prisoner  owing  the  service  to  the  state  and  shall 
be  liable  when  arrested  to  serve  out  the  unex- 
pired term  of  his  maximum  possible  imprison- 
ment, and  the  time  from  the  date  of  his  de- 
clared delinquency  to  the  date  of  his  arrest 
shall  not  be  counted  as  any  part  or  portion  of 
time  served."  Section  18  provides  that  "it 
shall  be  the  duty  of  tbe  general  superintendent 
to  keep  [in  communication,  as  far  as  possible, 
with  all  prisoners  who  are  upon  parole,  and 
when  in  bis  opinion  any  prisoner  has  for  one 
year  so  conducted  himself  as  to  merit  his  dis- 
charge, and  has  given  evidence  that  is  deemed 
reliable  and  trustworthy,  that  he  will  remain 
at  liberty  without  violating  the  law,  and  that 
his  final  release  is  not  incompatible  with  the 
welfare  of  society,  the  general  superintendent 
shall  make  a  certificate  to  that  effect  to  the 
board  of  managers,  and  after  written  notice 
to  all  of  the  managers,  the  board  shall,  at  the 
next  meeting  thereafter,  consider  the  case  of 
the  prisoner  so  presented;  and  when  said  board 
shall  find  that  said  prisoner  has  so  done,  he 
shall  be  entitled  to  his  final  discharge." 

It  is  contended  on  behalf  of  appellant,  first, 
that  these  provisions  violate  ^  16  of  art.  1  of 
the  Bill  of  Rights  in  our  Constitution,  provid- 
ing that  '* cruel  and  unusual  punishment  shall 
not  be  infiicted.  All  penalties  shall  be  pro- 
portioned to  the  nature  of  the  offense. "  Bums's 
Rev.  Slat.  1894,  g  61  (Rev.  Stat.  1881,  §  61; 
Horner's  Rev.  Stat.  1897.  §  61).  Frequent  at- 
tempts have  been  made  in  this  court  to  reverse 
judgments  in  criminal  cases  because  the  pun- 
ishment adjudged  was  cruel  and  excessive. 
But  it  has  invariably  been  held  that,  no  matter 
how  harsh  and  severe  it  might  seem  to  this 
court,  yet,  if  it  was  within  the  limits  prescribed 
by  statute  for  tbe  punishment  of  such  crimes, 
this  court  could  not  interfere  nor  reverse  the 
judgment.  Siberry  v.  StaU  (Ind.)  47  N.  E. 
458;  Ledgertcood  v.  State,  134  Ind.  91;  Mo- 
LaughUn  v.  StaU,  45  Ind.  838;  MeCuUey  v. 
State,  62  Ind.  428;  Shields  v.  State  (at  this 
term)  49  N.  £.  851.  In  none  of  these  cases 
was  the  validity  of  the  statute  questioned.  In 
the  last  case  cited,  this  court  said:  *'It  is  also 
urged  as  a  reason  for  reversal  that  the  punish- 
ment is  excessive.  The  only  limitations  to  the 
power  of  the  legislature  to  fix  the  punishment 
for  crimes  are  those  imposed  by  the  Constitu- 
tion of  this  state  and  the  United  States.  Sec- 
tion 16  of  article  1  of  the  Constitution  of  this 
state,  which  provides  that  cruel  and  unusual 
punishment  shall  not  be  inflicted,  has  refer- 
ence to  the  statute  fixing  the  punishment  and 
not  to  the  punishment  assessed  by  the  jury 
within  the  limits  fixed  by  tbe  statute.  If  the 
statute  fixing  the  punishment  is  not  in  viola- 
tion of  said  section  of  the  Constitution,  then 
any  punishment  assessed  by  a  court  or  jury 
within  the  limits  fixed  by  the  statute  cannot  be 
adjudged  excessive  by  this  court,  for  the  rea- 
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son  that  the  power  to  declare  what  puDishment 
may  be  assessed  against  those  convicted  of 
crime  is  not  a  judicial  power, 'but  a  legislative 
power,  controlled  only  by  the  provisions  of  the 
Consiilution." 

The  question,  then,  is  whether  the  provisions 
of  the  act  quoted  authorize  the  infliction  of 
cruel  and  unusual  punishment.  The  legisla- 
tion was  an  attempt  on  the  part  of  the  legisla- 
ture to  obey  the  mandate  contained  in  ^  18  of 
art.  1  of  the  Constitution,  demanding  that  *Hhe 
Penal  Code  shall  be  founded  on  the  principles 
of  reformation,  and  not  of  vindictive  justice." 
And  yet  the  duty  to  carry  out  one  provision 
of  the  Constitution  does  not  authorize  the  legis- 
lature to  violate  another.  The  question  still 
remains:  Does  the  statute  inflict  cruel  and 
unusual  punishment?  The  appellant  was  con- 
victed of  burglary,  and  the  punishment  pre- 
scribed therefor  by  the  Criminal  Code  of  1881 
was  imprisonment  in  the  state  prison  for  any 
determinate  period,  at  the  discretion  of  the 
jury,  of  not  less  than  two  years  and  not  more 
than  fourteen  ^ears.  Burns's  Rev.  Stat.  1894, 
§  2002  (Rev.  Stat.  1881,  ^  1929;  Horner's  Rev. 
Stat.  1897,  §  1929).  Under  that  statute,  if  the 
evidence  bad  shown  that  the  appellant  was 
guilty  of  breaking  into  an  old  outhouse,  with 
mten't  to  commit  a  felony,  though  he  found 
nothing  therein  on  which  to  commit  the  fel- 
ony, and  though  the  outhouse  was  practically 
worthless,  yet  the  jury,  in  their  uncontrollable 
and  unbridled  discretion,  could  send  him  up 
to  the  state  prison  for  fourteen  years,  and  he 
would  be  without  remedy.  Certainly,  that  is 
more  cruel  punishment  than  that  provided  by 
the  reformatory  act.  Under  the  law  prior  to 
that  act,  when  the  ponderous  iron  doors  of  the 
prison  close  on  the  convict,  it  not  only  shuts 
him  in,  and  shuts  out  the  bright  angel  of  lib- 
erty, but  it  also  shuts  out  of  the  convict's  heart 
all  hope,  which  is  the  anchor  of  the  soul,  be- 
cause in  the  absence  of  such  legislation  be  is 
utterly  powerless  by  any  amount  of  good 
conduct  or  penitence  to  assuage  or  mitigate 
the  seventy  of  his  punishment.  Is  it  at  all 
strange  that,  with  liberty  and  hope  gone,  the 
convict's  heart  should  break,  or  that  he  should, 
in  his  helpless  condition  settle  down  to  the  be- 
lief that  society  was  his  bitter  hating  enemy; 
and  thus  brooding  over  the  subject  through  the 
long  years  of  his  prison  toil  without  recom- 
pense, and  tears  all  in  vain,  is  it  at  all  strange 
that  he  should,  at  the  expiration  of  his i term, 
come  out  of  prison  the  bitter- bating  enemy  of 
society?  Clearly  not.  It  was  to  remedy  this 
manifest  evil  to  society  and  to  the  criminal 
classes  themselves  that  the  legislation  in  ques- 
tion was  enacted.  So  that,  when  the  convict 
is  brought  within  the  prison  walls,  if  his  crime 
be  not  treason  or  murder  in  the  first  or  second 
degree,  the  hope  of  liberty  is  not  shut  out  of 
his  heart,  the  anchor  of  his  soul  is  not  taken 
away,  but  society  whispers  in  his  ear  the 
brotherly  message,  through  the  statute  in  ques- 
tion, that  **the  restoration  of  your  liberty  is 
largely  in  your  own  hands."  "Your  own 
go^  conduct  and  reformation  may  restore  you 
to  liberty  and  to  society  as  a  useful  citizen, 
even  before  you  have  served  the  minimum  or 
shortest  time  fixed  in  the  Criminal  Code  for 
the  punishment  of  your  crime,  namely,  in  one 
year  after  your  imprisonment  begins,"  because 
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the  minimum  term  of  imprisonment  prescribed 
by  the  Criminal  Code  for  a  large  majority  of 
the  felonies  falling  within  the  reformatory  act 
is  two  years,  and  some  three  years.  The 
minimum  term  in  a  small  number  is  three 
years,  and  in  a  still  smaller  number  it  is  one 
year,  and  in  a  very  few  cases  it  is  six  months. 
And  we  are  gravely  told  by  appellant's  learned 
counsel  that  this  act  violates  the  Constitution 
in  placing  it  within  the  convict's  power,  by 
good  conduct,  fidelity,  and  trustworthiness 
while  on  parole,  to  mitigate  the  severity  of  his 
punishment  by  being  restored  to  liberty  con- 
ditionally, and.  it  may  be,  finally  discharged, 
long  before  the  very  shortest  term  he  would 
be  compelled  to  serve  under  the  old  law,  be- 
cause such  provision  is  cruel  punishment.  To 
say  so  would  require  us  to  turn  back  the  hands 
on  the  dial  of  human  progress  a  hundred  years. 
To  call  these  provisions  "cruel  punishment" 
is  to  mock  at  all  humanizing  efforts.  It  is  to 
cast  a  stigma  on  all  our  benevolent  institutions, 
which  stand  as  noble  monuments  of  the  good- 
ness of  the  human  heart.  .In  short,  it  is  to 
deny  the  fatherhood  of  God  and  the  brother- 
hood of  man. 

Appellant's  contention,  substantially,  though 
not  in  words,  that  that  part  of  tbe  act  author- 
izing a  judgnoent  for  tbe  maximum  term 
of  imprisonment  specified  in  the  section  of  the 
Criminal  Code  under  which  be  was  con- 
victed must  be  looked  to  alone  in  determining 
the  question  whether  the  punishment  pre- 
scribed is  cruel  or  not,  is  not  tenable.  'The 
whole  of  the  act  bearing  on  the  question  of 
punishment  must  be  looked  to  in  construing 
the  different  parts.  In  upholding  the  consti- 
tutionality of  a  similar  act  of  tbe  Illinois  legis- 
lature, the  supreme  court  of  that  state,  in  the 
course  of  a  very  learned  opinion,  said:  **  We 
think  that  the  judgment  and  mittimus  in  this 
case  must  be  read  and  interpreted  in  the  light 
of  and  under  the  restrictions  imposed  by  the 
statute  upon  which  they  are  based.  The  stat- 
ute provides  that,  altbousrh  the  sentence  is  a 
general  sentence  to  imprisonment,  yet  that 
'  such  imprisonment  shall  not  exceed  the  max- 
imum term  provided  by  law  for  the  crime  for 
which  the  prisoner  was  convicted  and  sen- 
tenced.' This  provision,  and  others  of  like 
import,  being  read  into  the  judgment  and  mit- 
timus, we  think  that  it  should  be  regarded 
that  the  judgment  and  commitment  in  this 
case  were  for  twenty  years,  that  being  the 
maximum  term  provided  byilaw  for  the  crime 
of  burelary."  People,  Bradley,  v.  lUinoii 
State  Reformatory.  148  111.  420.  In  Wood- 
ward V.  Murdot'k,  124  Tnd.  439,  involving  the 
validity  and  construction  of  the  act  of  1888, 
relating  to  shortening  the  prisoner's  term  by 
deductions  therefrom,  this  court  said,  on 
page  444.  124  Ind.,  that  *'  tbe  law  allowing 
him  credit  for  good  time  entered  into  the 
judgment  as  if  written  therein,  and.  there- 
lore,  by  the  very  language  of  the  judgment 
the  appellant's  time  expired  on  the  18th  day 
of  December,  1889."  And  so  here  the  re- 
formatory act  may  be  read  into  the  judgment 
wherever  necessary  to  make  the  meanmg  of 
the  judgment  clear  or  make  it  effectual.  In 
construing  this  provision  of  the  Constitution  in 
ffobbs  V.  Stat£,  133  Ind.  on  pages  408,  409, 18  L. 
R.  A.  774,  this  court  said:  "The  second  point, 
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that  the  act  is  in  violation  of  the  provisions  of 
the  Constitution  that  *  cruel  and  unusual  pun- 
ishment shall  not  be  inflicted,'  has  the  merit 
of  possessing  some  originality;  but  the  position 
assumed  seems  to  be  without  authority  to  sup- 
port it.  We  have  been  unable  to  find  but  a 
-single  instance  in  which  this  provision  of  the 
Constitution  has  been  in  question  before  this 
court,  and  then  the  question  was  reearded  as 
possessing  no  merit,  and  was  disposed  of  with- 
out serious  consideration.  This  provision  of 
the  Constitution  is  found  also  in  the  Constitu- 
tion of  the  United  States  in  the  same  words, 
and  Mr.  Storj',  in  his  work  on  the  Constitu- 
tion, s^s:  'It  is  an  exact  transcript  of  a  clause 
in  the  Bill  of  Kigbts  framed  at  the  revolution 
of  1688.*  He  says,  further,  that  *  the  provision 
would  seem  to  be  wholly  unnecessiry  in  a 
free  government,  since  it  is  scarcely  possible 
that  any  department  of  such  a  government 
should  authorize  or  justify  such  atrocious 
•conduct.  It  was.  however,  adopted  as  an  ad- 
monition to  all  departments,  ...  to  warn 
them  against  such  violent  proceedings  as  had 
taken  place  in  England  in  the  arbitrary  reigns 
of  the  Stuarts.'  .  .  .  The  word  'cruel.'  when 
considered  in  relation  to  the  time  when  it 
found  place  in  the  Bill  of  Rights,  meant,  not  a 
fine  or  imprisonment,  or  both,  but  such  as  that 
inflicted  at  the  whipping  post,  in  the  pilfory, 
burning  at  the  stake,  breaking  on  the  wheel, 
etc.  The  word,  according  lo  modern  inter- 
pretation, does  not  affect  legislation  providing 
imprisonment  for  life  or  for  years,  or  the  death 
penalty  bv  hanging  or  electrocution.  If  it 
did,  our  laws  for  the  punishment  of  crime 
would  give  no  security  to  the  citizen.  Neither 
is  punishment  by  fine  or  imprisonment  'un- 
usual.' "  The  same  doctrine  was  applied  to  a 
similar  constitutional  provision,  in  upholding 
the  constitutionality  of  the  reformatory  act  of 
Illinois,  in  all  material  respects  like  our  own, 
In  the  case  of  People,  Bradley,  v.  Illinois  State 
Rrformatory,  148  111.  420;  also  in  George  v. 
People,  167  111.  447.  The  only  plausible 
objection  that  could  be  urged  in  reason  to 
the  act  as  to  the  character  of  the  punishment 
when  mitigated  as  provided  in  the  act  is  that 
it  is  too  mild,  instead  of  being  cruel.  That, 
however,  is  a  legislative,  and  not  a  judicial, 
duestion.  Nor  do  we  think  the  act  conflicts 
with  that  clause  of  ^  16  of  the  Bill  of 
Rights  requiring  the  punishment  to  be  pro- 
portioned to  the  nature  of  the  offense.  The 
supreme  court  of  Illinois  on  that  point  says: 
*'  We  think  that  from  the  fact  that  the  statute 
here  in  question  imposes  the  maximum  term 
of  imprisonment  provided  by  law  for  the  crime 
for  which  the  prisoner  is  convicted.  It  does 
not  follow  that  such  statute  is  in  violation  of 
the  constitutional  requirement  that  all  penalties 
«hall  be  proportioned  to  the  nature  of  the  of- 
fense." People,  Bradley,  v.  Illinois  State  Re- 
formatory, 148  111.  420.  The  same  doctrine 
was  in  effect  held  in  George  v.  People,  167  III. 
447.  We  therefore  hold  that  the  act  does  not 
•violate  §  16  of  the  Bill  of  Rights. 

It  is  also  contended  that  the  act  violates 
§  13  of  the  Bill  of  Rights,  in  that  it  does  not 
allow  the  defendant  a  trial  by  jury,  because, 
as  is  contended,  it  makes  the  punishment  de- 
pend upon  the  determination  of  a  board  of 
managers,  arrived  at  in  an  ex  parte  manner, 
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and  upon  hearsay  evidence,  in  a  county  other 
than  that  in  which  the  offense  was  committed. 
But  the  trial  and  finding  of  the  guilt  or  inno- 
cence of  the  accused  are  authorized  to  be  bv 
a  jury  in  the  county  where  the  offense  is  al- 
leged to  have  been  committed.  But,  because 
the  jury  are  not  allowed  to  fix  the  amount  of 
the  punishment  which  is  to  be  infiicted,  it  is 
contended  that  the  reformatory  act  deprives 
the  accused  of  a  jury  trial,  in  violation  of  said 
§  13  of  the  Bill  of  Rights.  This  very  ob- 
jection to  a  similar  act,  under  a  similar  con- 
stitutional provision  in  the  Constitution  of  Illi- 
nois, in  People,  Bradley,  v.  Illinois  Slate  Re- 
formatory, supra,  at  page  422, 148  111.  .was  held 
not  good.  It  was  there  said:  **  Nor  is  it  true 
that  a  prisoner  on  trial  for  burglary  and  larceny, 
or  for  any  other  violation  of  the  criminal  law, 
has  a  constitutional  right  to  have  the  quantity 
of  punishment  fixed  by  a  jury.  At  common 
law  the  jury  either  returned  a  special  verdict, 
setting  forth  all  the  circumstances  of  the  case 
and  praying  the  judgment  of  the  court  thereon 
or  a  general  verdict  of  guilty  or  not  guilty. 
The  punishment  was  fixed  by  the  court,  and 
governed  by  the  laws  in  force.  Bl.  Com.  bk. 
4.  p.  361.  ...  The  constitutional  right  of 
trial  by  jury  is  limited  to  the  trial  of  the  ques- 
tion of  guilt  or  innocence,  and  we  think  there 
can  be  no  question  of  the  validity  of  the  sec- 
tions of  the  statute  to  which  we  have  made 
reference  in  this  connection."  The  supreme 
court  of  Illinois  again  decided  the  same  way 
in  167  111.  447,  in  George  v.  People,  supra.  We 
therefore  conclude  that  the  act  does  not  de- 
prive the  defendant  of  a  iury  trial,  in  viola- 
tion of  the  Constitution.  The  only  difference 
between  the  procedure  in  felonies  under  the 
reformatory  act  and  that  under  the  Criminal 
Code  prior  thereto  is  that  the  jury  only  find 
whether  the  defendant  is  guilty,  and  his  age, 
but  do  not.  as  before,  also  fix  the  punishment. 
The  judge  now  fixes  not  only  fhe  punishment 
as  to  imprisonment,  but  as  to  all  other  penal- 
ties prescribed  by  the  section  of  the  Criminal 
Code  with  the  violation  of  which  the  defendant 
was  charged.  In  this  case,  the  court,  in  ad- 
dition to  the  imprisonment,  ought  to  have  ad- 
judged as  part  of  the  punishment  that  appel- 
lant'be  disfranchised  and  rendered  incapable 
of  holding  any  office  of  trust  or  profit  for 
some  determinate  period.  In  fixing  the  im- 
prisonment, the  court  has  no  discretion,  but 
must  adjudge  the  same  as  fixed  by  the  re- 
formatory act.  The  amount  of  fine  or  length 
of  disfranchisement  is  to  be  determined  and 
fixed  by  the  court  in  its  discretion,  within  the 
limits  fixed  by  the  statute  prescribing  the  pun- 
ishment for  the  particular  offense.  No  ques- 
tion, however,  has  been  made  as  to  the  failure 
of  the  court  to  assess  disfranchisement  as  a 
part  of  the  punishment.  And  it  is  settled 
that  such  failure  is  not  an  error  of  which  ap- 
pellant can  complain.  State  v.  Arnold,  144 
Ind.  651,  659,  and  authorities  there  cited. 

It  is  next  contended  that  the  act  violates 
§  1  of  article  7  of  the  Constitution,  provid- 
ing that  "  the  judicial  power  of  the  state  shall 
be  vested  in  a  supreme  court,  in  circuit  courts, 
and  in  such  other  courts  as  the  general  as- 
sembly may  establish."  And  that  it  vio- 
lates ^  1  of  article  8,  providing  that  "  the 
powers  of  the  government  are  divided  into- 
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three  separate  departments:  the  lej^islative, 
theexecutive.iDcludiDg  the  administrative,  and 
the  judicial;  and  no  person  charged  with  of- 
ficial duties  under  one  of  these  departments 
shall  exercise  any  of  the  functions  of  another, 
except  as  in  this  Constitution  expressly  pro- 
vided." Appellant's  contention  on  this  point 
is  thus  stated  by  his  counsel:  '*  It  attempts  to 
confer  judicial  powers  upon  the  board  of 
managers  and  general  superintendent  of  said 
reformatory,  by  permitting  them  to  consider 
and  determine  whether  or  not  he  has  ever  be- 
fore been  convicted  of  a  felony;  whether  or 
not  the  jury  who  found  the  prisoner's  age 
were  or  were  not  mistaken;  what  his  personal 
history  has  been;  whether  or  not  it  has  been 
good  or  bad;  and  what  his  conduct  has  been 
in  the  reformatory;  and,  taking  these  things 
into  consideration,  deteimine  the  length  of 
time  for  which  the  prisoner  shall  be  confined 
or  punished."  None  of  these  considerations 
have  anything  whatever  to  do  with  the  defend- 
ant's guilt,  nor  with  the  question  as  to  what 
judgment  should  be  pronounced  upon  a  finding 
or  verdict  that  he  is  guilty  of  the  crime  charged 
in  the  indictment,  nor  with  the  amount  or 
quantity  of  punishment  to  be  inflicted  on  him 
by  the  judgment  The  Constitution  of  Illi- 
nois, as  to  the  division  of  the  powers^f  gov- 
ernment, is  precisely  like  ours;  and  the  su- 
preme court  of  that  state,  in  Oeorge  v.  People, 
167  HI.  447,  as  to  the  point  now  in  question 
said :  "  It  is  also  claimed  that  the  act  is  uncon- 
stitutional, because  it  attempts  to  devest  the 
judicial  department  of  certam  of  its  powers, 
and  confer  those  powers  on  the  executive  de- 
partment, in  violation  of  article  3  of  the  Con- 
stitution." After  quoting  f  hat  article,  the  court 
proceeds:  *•  It  may  be  conceded  that  it  is  be- 
yond the  power  of  the  legislature  to  invest 
ministerial  oflScers  with  judicial  powers.  If 
the  act  therefore  confers  upon  mere  ministe- 
rial officers  jucflcial  powers  it  cannot  be  sus- 
tained. .  .  .  While  it  mi^ht  be  a  difficult 
matter  to  draw  a  line  of  distinction  between 
judicial  and  ministerial  functions  which  would 
fit  every  case  which  might  arise,  jet  we  think 
it  can  be  determined  from  the  authorities, 
without  much  uncertainty,  to  which  the  duties 
conferred  on  the  prison  t>oard  and  the  warden 
properly  belong."  Then  the  court  goes  into 
an  exhaustive  review  of  the  authorities  upon 
that  subiect.  the  statute  there  and  ours  being 
practically  the  same,  and  the  court  then  says: 
** After  due  consideration,  we  have  reached 
the  conclusion  that  it  does  not  confer  judicial 
power  on  the  warden  or  the  prison  board." 
To  the  same  effect  is  People,  Bradley,  v.  Illi- 
nois State  Ileformatory,  148  111.  420.  The  same 
conclusion  was  reached  by  the  supreme  court 
of  Ohio  in  upholding  a  reformatory  act  of  that 
state  similar  to  our  own,  in  State,  Atty.  Oen. 
V.  Peters,  48  Ohio  St.  629-650;  Com.  v.  Brown, 
167  Mass.  144:  Conlon's  Case,  148  Mass.  168. 
Both  of  the  latter  cases  uphold  the  constitu- 
tionality of  a  similar  statute  in  Massachu- 
setts. In  the  case  in  167  Mass.  it  is  said:  '*  It 
is  suggested,again. without  argument,that  Stat. 
1995,  chap.  504,  under  which  the  defendant  was 
sentenced,  is  unconstitutional.  This  statute  re 
quires  the  sentence  in  certain  cases  to  be  for  a 
term  of  not  less  than  two  and  a  half  years,  and 
not  more  than  a  maximum  fixed  by  the  court, 
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and  not  longer  than  the  longest  term  fixed  by 
law  for  the  punishment  of  the  offense.  Such 
a  sentence  is  in  effect  a  sentence  for  the  maxi- 
mum fixed  b^  the  court,  unless  a  permit  to  be 
at  liberty  is  issued  as  provided  by  §  2."  So 
that  the  judgment  of  guilty  and  sentence  is 
complete  and  effective,  so  as  to  warrant  and 
require  the  convict  to  remain  in  prison  to  the 
end  of  the  maximum^ term  fixed  in  the  judg- 
ment of  conviction,  unless  ministerial  or  ad- 
ministrative officers,  the  board  of  managers- 
acting  under  the  authority  of  the  act,  aball 
shorten  the  term  of  service  in  case  a  reforma- 
tion of  the  convict  is  effected.  The  power  ta 
do  this  is  not  judicial  power,  but  is  a  purely 
ministerial  or  administrative  power.  It  is  no 
more  the  exercise  of  Judicial  power  than  the 
power  of  the  governor  to  * 'grant  reprieves^ 
commutations,  and  pardons,  after  convic- 
tion." Const,  art.  5,  ^  17.  Nor  is  it  the  exer- 
cise of  the  pardoning  power.  Pardon  is  re- 
mission of  guilt;  amnesty,  oblivion,  or  forget- 
fulness.  Anderson,  Law  Diet.  745.  The  act 
of  the  board  only  shortens  the  term  prescribed 
by  the  sentence,  and  leaves  the  conviction  of 
guilt  unaffected.  The  act  of  the  board  of 
managers  in  shortening  the  term  of  imprison- 
ment is  the  exercise  of  the  exact  same  kind  of 
power  authorized  by  act  1888,  §  8238  (Burns'a 
Re^  Stat.  1894),  it  which  it  is  provided  that 
for  the  first  year  of  good  conduct  of  the  con- 
vict he  was  allowed  a  credit  of  one  month,, 
two.  three,  and  four  months  for  the  second, 
third,  and  fourth  years,  respectively,  and  five 
months  additional  for  each  succeeding  year. 
These  credits,  thus  shortening  very  materially 
the  term  of  the  sentence,  are  given,  not  by  the 
court,  nor  by  the  governor  under  his  power  of 
pardon,  but  purely  and  simply  by  administra- 
tive officers,— the  prison  board.  And,  al- 
though such  laws  have 'been  in  force  in  this 
state^for  over  a  quarter  of  a  century,  it  has 
never  been  suggested  that  they  either  conferred 
judicial  powers  on  administrative  officers,  or 
mterfered  with  the  judgments  of  courts  or  the 
pardoning  power  of  the  governor.  On  the 
contrary,  the  validity  of  such  legislation  was 
upheld  by  this  court  in  Woodward  v.  Murdoch, 
124  Ind.  439,  supra.  We  therefore  conclude 
that  the  act  does  not  violate  the  section  of  the 
Constitution  referred  to. 

The  only  other  error  alleged  is  the  court's  re- 
fusal to  furnish  appellant  with  a  longhand 
manuscript  of  the  evidence,  he  having  made  a 
proper  showing,  bringing  himself  within  the 
provisions  of  the  statute  requiring  the  court  to 
so  furnish  such  manuscript  at  the  expense  of 
the  county.  But  such  refusal  was  after  the 
trial  and  judgment,  and  therefore  the  court's 
action  did  not  affect  the  trial.  The  seventh 
ground  for  a  new  trial  specified  in  the  Criminal 
Code  is  "error  of  law  occurring  at  the  trial.  "^ 
This  error  did  not  occur  at  the  trial.  Nor 
does  the  error  fall  within  any  of  the  other 
eight  grounds  specified  in  the  Criminal  Code 
for  a  new  trial.  Nor  does  it  furnish  any 
ground  for  a  distinct  assignment  of  error  in 
this  case.  We  have  no  means  of  knowing 
that  the  evidence,  if  it  were  here,  would  not 
abundantly  sustain  and  uphold  every  act  of 
the  court  leading  to  the  judgement,  except  the 
unsupported  statement  of  his  counsel.  The 
presumption  of  law  is  that  the  judgment  of 
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the  trial  court  was  right  UDtil  that  is  overcome 
by  a  showini*  in  the  record.  The  remedy  of 
the  appellant  was  an  application  to  this  court 
for  an  order  requiring  the  circuit  court  to  fur- 
nish the  transcript  at  the  expense  of  the  county 
on  a  proper  showing. 
Judgment  affirmtxL. 

Jordan*  J.,  dissenting: 

While  I  yield  due  respect  to  the  majority 
opinion  of  this  court,  still  I  cannot  concur 
therein  so  far  as  it  sustains  the  constitutional 
validity  of  the  provisions  of  the  act  of  1897 
herein  involved,  which  re(^uire  the  court,  with- 
out exercising  any  judicial  discretion  what- 
ever, to  impose  an' indeterminate  sentence  on  a 
person  convicted  of  a  felony,  or  which,  rather, 
commands  the  court,  in  effect,  to  turn  the  con- 
victed person  over  to  the  custody  of  the  board 
of  managers  of  the  Indiana  Reformatory 
Prison,  there  to  be  confined  as  provided  by 
the  provisions  of  the  act,  not  beyond  the  maxi- 
mum limit  of  imprisonment  fixed  by  the  stat- 
ute defining  the  offense.  Article  8  of  our 
Constitution  distributes  the  powers  of  the  gov- 
ernment into  three  separate  departments, — the 
legislative,  the  executive,  including  the  admin- 
istrative, and  the  judicial, — and  denies  the 
right  of  any  person  charged  with  official  du- 
ties under  any  one  of  these  departments  to  ex- 
ercise any  of  the  functions  of  another,  except 
as  in  the  Constitution  expressly  provided. 
Any  attempt  to  deprive  one  department  of  its 
rights  and  powers  under  the  Constitution 
must  be  carefully  watched  and  guarded,  and 
no  encroachment  of  one  upon  the  powers  of 
the  other  can  be  permitted;  otherwise,  the 
constitutional  rights  of  the  citizen  may  be 
frittered  away,  and  the  maintenance  of  a  He- 
publican  form  of  government  be  impaired. 
The  statute  defining  the  offense  oif  which  the 
prisoner  in  the  case  at  bar  was  convicted  pro- 
vides, as  a  part  of  the  punishment  to  be  in- 
flicted, imprisonment  for  a  term  not  less  than 
two  nor  over  fourteen  years.  The  law  in- 
volved recognizes  the  existence  of  the  provi- 
sions of  this  penal  statute,  but  nevertheless 
proceeds  to  devest  both  the  jury  and  the  court 
of  the  power  of  exercising  judicial  functions 
in  determining,  between  the  minimum  and 
maximum  limits,  what  the  term  of  imprison- 
ment shall  be.  Not  only  are  the  trial,  convic- 
tion, and  sentencing  of  »  person  convicted  of 
the  commission  of  a  crime  aiudicialduty,  but 
also,  in  my  opinion,  is  the  right  to  assess  the 
punishment,  and  thereby  fix  the  term  of  im- 
prisonment provided,  within  the  limits  of 
ttbe  statute,  a  judicial  function,  of  which  the 
court  wherein  the  accused  is  tried  cannot  be 
deprived  by  the  legislature.  The  provisions 
of  the  various  sections  of  our  Penal  Code  re- 
lating to  crimes  classed  as  felonies  by  the  law 
are  expressly  recognized  by  the  statute  in  ques- 
tion as  still  existing;  especially  is  this  true  in 
regard  to  the  limits  of  imprisonment.  Cer- 
tain Iv,  the  right  to  apply  the  law  as  it  then  ex- 
ists is  the  peculiar  province  of  the  court  or 
jury  in  the  trial  of  a  criminal  cause.  Conse- 
quently, the  right  to  determine  and  decide  as 
to  the  extent  to  which  a  convicted  person  shall 
be  punished  by  imprisonment  under  and 
within  the  limits  of  an  existing  law  cannot  be 
wrested  from  the  court  and  jury  and  lodged 
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elsewhere.  The  provisions  of  the  statute  un- 
der consideration  wholly  rob  the  court  of  all 
judicial  discretion  in  regard  to  the  term  of  im- 
prisonment, and  in  imperative  language  re- 
quire it  to  sentence  the  prisoner  to  the  custody 
of  the  board  of  managers  of  the  reformatory 
for  an  indefinite  teriii.  Wdile  the  constitu- 
tional validity  of  the  statute  which  simply 
lodges  in  the  court,  where  a  person  accused  of 
crime  is  tried,  the  power  of  assessing  the  pun- 
ishment, instead  of  leaving  it  with  the  jury 
trying  the  case,  may  be  conceded,  but  when  a 
law  goes  beyond  this,  and  deprives  both  the 
jury  and  the  court  of  this  power,  as  does  the 
one  in  dispute,  certainly  it  must  be  held  to  in- 
fringe upon  the  constitutional  rights  of  the  ac- 
cused, which  he  has,  to  demand,  in  the  event 
of  his  conviction,  that  his  punishment  be  judi- 
cially determined  under  the  existing  law,  which 
he  had  been  convicted  of  violating,  and  which 
prescribed  the  penalties  for  its  violation.  The 
trial  cannot  be  said  to  have  ended  until  his 
punishment  is  determined  and  adjudged  by 
the  court.  A  statute  of  the  state  of  Michigan 
which  did  not  go  to  the  extent  of  the  one  here 
involved,  leaving,  as  it  did.  the  question  of  an 
indeterminate  sentence  to  the  discretion  of  the 
court,  was  held  to  be  invalid.  People  v.  Cum- 
mingt,  88  Mich.  249,  14  L.  R.  A.  28.'5.  A  simi 
lar  statute  in  Ohio,  which  also  mtide  the  ques- 
tion of  imposing  an  indeterminate  sentence 
one  of  judicial  discretion,  was  upheld.  State, 
Atty,  Gen.,  v.  Peters,  48  Ohio  St.  629.  The 
decisions  of  the  supreme  court  of  Illinois 
cited  in  the  majority  opinion,  whereby  the 
validity  of  a  law  similar  in  some  respects  to 
the  statute  now  in  controversy  was  sustained, 
are,  in  my  opinion,  neither  satisfactory  nor 
convincing  in  their  reasoning.  The  effect  of 
these  decisions  is  also  impaired  from  the  fact 
that  they  were  rendered  by  a  divided  court. 

That  the  validity  of  a  law  providing  for  the 
parole,  under  prescribed  rules  and  regulations, 
of  prisoners  who  have  been  sentenced  for  a 
definite  term  of  imprisonment,  before  the  ex- 
piration of  their  terms,  may  be  sustained,  I 
think  may  be  conceded;  but  that  is  not  the 
vital  question  presented  for  decision  in  the 
case  at  bar.  The  feature  in  the  statute  which 
leads  me  to  condemn  it  as  antagonistic  to  the 
Constitution  is  that  which  unquestionably  de- 
vests the  judiciary  of  its  rights  and  powers  to 
a  certain  extent;  and  to  this  extent,  and  in  this 
respect,  thelaw,in  my  judgment,  is  invalid,  and 
cannot  be  sustained;  and  this  must  be  true 
without  regard  to  the  question  of  whether  it 
invests  some  ministerial  board  or  person  with 
judicial  functions.  The  doctrine  is  universally 
afiSrmed  that  courts,  being  a  co-ordinate  branch 
of  the  government,  are  not,  within  their 
sphere,  subject  to  legislative  control.  Cooley. 
Const.  Lim.  pp.  114, 116.  But,  under  this  stat- 
ute, tha  court,  in  respect  to  the  terms  of  im- 
prisonment, is  wholly  controlled  by  the  will  of 
the  legislature.  It  is  not  permitted  to  decide 
what,  in  its  judgment,  under  the  circum- 
stances in  the  particular  case,  ought  to  be  the 
term  of  imprisonment  within  the  limits  pro- 
vided by  law.  The  man  who  is  convicted  of 
of  the  theft  of  a  pie  or  a  plug  of  tobacco  of 
the  value  of  10  cents  must  be  turned  over  to 
the  prison  officials  to  be  restrained  of  his  lib- 
erty for  the  same  period  as  one  who  has  com- 
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mitted  tbe  heinous  offense  of  stealing  his 
neighbor's  hogs  or  sheep,  of  the  value  oi  $24. 
Tbe  court  can  exercise  no  discretion  and  de- 
cide in  accordance  with  the  dictates  of  his 
own  judgment.  This  is  so  evident  that  a  mere 
reading  of  tbe  statute  is  sufficient  to  condemn 
it  in  this  respect. 

It  is  insisted  that  the  legislature  has  the 
power  to  provide  that  the  term  of  imprison- 
ment for  the  crime  of  burglary  shall  be  four- 
teen years,  and  no  less,  and  that  tbe  judgment 
of  the  court  in  tbe  case  at  bar  in  effect  inflicted 
the  maximum  term  of  imprisonment,  which 
was  fourteen  years.  While  the  power  of  the 
legislature  to  declare  that  the  punishment  for 
the  crime  of  burglary  shall  be  imprisonment  for 
the  term  of  fourteen  years  in  the  state's  prison 
and  no  less,  may  be  conceded,  how  or  in  what 
manner  can  this  concession  lend  any  support  to 
sustain  the  validity  of  the  statute?  As  hereto- 
fore stated,  the  law  under  which  appellant  was 
convicted  extends  tbe  limitation  of  imprison- 
ment from  two  to  fourteen  years,  and,  if  it  can 
in  reason  be  said  that  the  trial  court  in  this 
case  simply  inflicted  the  maximum  punish- 
ment provided  by  the  law  defining  the  offense 
of  burglary,  then  it  certainly  may  be  asserted 
that,  in  doing  so,  the  court  responded  solely  to 
the  command  of  the  statute  in  controversy, 
and  not,  under  the  circumstances  in  the  par- 
ticular case,  to  the  dictates  of  its  own  judg- 
ment as  to  what  the  term  of  imprisonment 
should  be  within  the  limitation  provided  by  an 
independent  statute.  The  law  may  be  said  to 
be  crude  and  half-baked  in  its  provisions,  and 
possibly  open  to  objections  which  have  been 
urged  against  it,  that  it  will  in  some  cases  re- 
sult in  ^reat  injustice.  While  these  are  mat- 
ters which  do  not  address  themselves  to  a 
court,  still,  as  the  law  is  to  be  upheld,  they 
may  be  mentioned  as  proper  for  legislative 
consideration  in  tbe  future.  As  to  whether, 
in  the  event  a  minor  is  convicted,  imprison- 
ment for  his  offense  in  the  county  jail  may 
be  substituted  for  imprisonment  in  the  state's 
prison,  as  provided  by  Rev.  Stat.  1881, 
t^  1883,  Rev.  Stat.  1894,  §  1902,  is  a  ques- 
tion which,  under  the  act  in  controversy, 
is  left  to  judicial  construction.  Equally  so 
is  the  question  as  to  whether  a  fine  and  dis- 
franchisement shall  be  adjudged  as  a  part  of 
tbe  punishment  by  tbe  act,  where  tbe  same  are 
provided  as  a  part  of  the  punishment  by  tbe 
penal  statute  which  the  accused  person  has 
been  convicted  of  having  violated.  This  law 
is  certainly  more  sweeping  in  its  provisions 
than  any  other  on  the  same  subject  enacted  by 
sister  states  which  has  come  under  my  obser- 
vation. It  seems  to  be  impressed  with  the  im- 
practicable and  sentimental  idea  of  certain 
theorists  who  believe  that  a  greater  justice  will 
be  meted  out  to  tbe  convict,  and  his  condition 
bettered,  by  incarcerating  him  within  tiie  walls 
of  a  prison  for  an  indeterminate  period,  with- 
out any  regard  to  the  circumstances  surround- 
ing the  offense  of  which  he  has  been  convicted, 
there  to  remain  until  he  can  secure  his  liberty 
by  ingratiating  himself  into  the  good  graces  of 
the  board  of  parole. 

I  have  endeavored  somewhat  briefly  to  state 
tbe  reasons  which  I  consider  the  cardinal  ones 
for  holding  the  law  invalid,  and,  in  my  opin- 
ion, it  should  be  so  adjudged,  without  regard 
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to  the  question  of  expediency  or  the  results 
which  may  follow.  .These  are  questions 
which,  fis  a  general  proposition,  should  exert 
no  control  over  courts  in  reaching  a  conclusion 
in  a  case  involving  constitutional  rights. 

Howard,  Ch.  J.,  dissenting: 

I  am  unable  to  concur  in  the  conclusion  that 
the  Indiana  reformatory  act,  as  interpreted  by 
the  majority  of  the  court,  is  constitutional. 
That  act,  as  construed  by  the  court,  requires 
that  the  appellant,  for  the  crime  of  burglary, 
should  receive  an  indeterminate  sentence  of 
imprisonment,  not  to  be  for  less  than  two  years 
nor  more  than  fourteen  years.  .  The  best  de- 
fensetbat  can  be  made  of  the  legality  is  that 
it  is,  in  effect,  a  sentence  of  impnsonment  for 
fourieen  years.  Yet  it  must  be  plain  that  the 
legislature  did  not  intend  this  result,  else  it 
would  have  said  so,  and  omitted  all  reference 
to  the  minimum  time.  The  clear  meaning  of 
the  act,  if,  indeed,  it  does  provide  for  an 
indeterminate  sentence,  is.  rather,  that  the  sen- 
tence should  be  for  some  time  more  than  two 
years,  and  less  than  fourteen  years,  such  time 
to  be  finally  determined  by  the  board  of  man- 
agers of  the  reformatory.  That,  however, 
would  be  to  substitute  for  the  judgment  of  the 
court  trying  the  case  the  judgment  of  the  ad- 
ministrative oiticers  appointed  to  carry  out  the 
sentence.  Such  an  interpretation  of  the  act 
makes  it  a  plain  invasion  of  the  constitutional 
functions  of  the  judiciary.  If,  on  the  other 
hand,  it  should  be  conceded  that  the  sentence 
is,  in  effect,  a  sentence  of  imprisonment  for 
the  maximum  period  of  fourteen  years,  then 
we  have  the  anomaly  that  there  is  no  gradation 
in  the  crime  of  burglary;  that  the  ragged  boy 
who  lifts  a  latch  and  steals  a  lo&f  of  bread  for 
his  suffering  mother,  brothers,  and  sisters  is  to 
receive  his  fourteen  years,  quite  the  same  as 
the  crime  hardened  reprobate  who  breaks  into 
a  banking  house,  and  carries  off  the  life  earn- 
ings of  aged  and  helpless  depositors.  Such  a 
construction,  however,  cannot  be  in  harmony 
with  the  provision  of  the  Constitution  that  "all 
penalties  shall  be  proportioned  to  the  nature  of 
the  offense."  As  I  look  upon  it,  the  law  may 
be  upheld  by  an  obvious  construction,  and  one 
in  harmony  with  every  provision  of  the  Con- 
stitution; and,  if  this  can  be  done,  it  is,  of 
course,  our  duty  to  give  to  the  act  such  con- 
struction. The  act  provides  for  confinement 
in  the  reformatory  "for  a  term  not  less  than 
the  minimum  time  prescribed  by  the  statutes 
of  this  state  as  a  punishment  for  such  offense, 
and  not  more  than  the  maximum  time  pre- 
scribed by  such  statutes  therefor."  Is  it  not 
a  reasonable  interpretation  of  these  words  to 
say  that  their  meaning  is  that  the  court,  after 
hearing  and  considering  all  the  facts  and  cir- 
cumstances, should  fix  a  definite  term  of  im- 
prisonment, somewhere  between  the  minimum 
and  maximum  times  provided  by  the  statutes? 
That  would  be  quite  in  harmony  with  the 
practice  under  the  law  as  it  was  formerly  un- 
derstood. Tbe  statute  in  relation  to  burglary 
prescribes  as  a  part  of  the  punishment  that  the 
convicted  person  "shall  be  imprisoned  in  the 
state  prison  not  more  than  fourteen  years  nor 
less  than  two  years  "  No  one  ever  knew  a 
court,  under  this  statute,  to  say  to  a  defend- 
ant:   "You  have  been  convicted  of  burglary, 
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aod  you  Tvill  be  imprisooed  therefor  not  more 
than  fourteen  nor  less  than  tTvo  years."  It 
was,  on  the  contrary,  well  understood  that, 
while  the  statute  made  the  punishment  inde- 
terminate between  certain  limits,  the  court,  in 
its  sentence,  must  name  a  determinate  term  of 
imprisonment  within  such  limits,  so  that  in 
every  case,  as  required  by  the  Constitution, 
the  penalty  "shall  be  proportioned  to  the  na- 
ture of  the  offense."  So  interpreted,  the  act  of 
1897  would  be  in  harmony  with  the  Constitu- 
tion, and  would  also  serve  to  accomplish  all 


the  beneficent  designs  intended  by  the  legisla- 
ture. As  interpreted  by  the  court,  the  act 
seems  to  me  to  make  a  mere  figurehead  of  the 
trial  judge,  and  transfer  the  constitutional  dis- 
cretion and  judgment  of  the  judiciary  to  officers 
of  the  administrative  department  of  the  gov- 
ernment; punishing  also  the  culprit,  not  ac- 
cording to  the  degree  of  the  offense  of  which 
he  is  convicted,  but  according  to  his  conduct 
in  the  reformatory  and  the  probability  of  his 
receiving  remunerative  employment  after  he 
gets  out. 


IOWA   SUPREME   COURT. 


O.  R.  SHULTZ 

0. 

A.  P.  GRIFFITH,  Appt. 
(103  Iowa,  150.) 

1.  A  traveler  going  into  a  yard  of  a 
Used  and  livery  bam  which  is  open  to  pat- 
ronaffe  by  the  put>lic  and  at  which  his  team  Is 
beingr  kept  for  the  nijrht,  in  order  to  see  that  his 
buggy,  which  was  left  in  the  yard,  has  been  put 
in  the  ham,  and  to  get  some  articles  from  it, 
when  this  is  done  between  8  and  Bk  o'clock  in  the 
evening  while  employees  are  working  at  the 
bani,  is  not  a  trespasser  or  doing  an  unlawful 
act  within  the  meaning  of  Code,  9 1485.  so  as  to 
preclude  bis  recovenng  from  the  proprietor  for 
injuries  received  from  a  dog  which  attacks  and 
bites  him. 

2.  JXegligence  of  a  party  bitten  by  a 
dog^  is  immaterial*  under  Code,  9  U85.  on 
the  question  of  the  liability  of  the  owner  of  the 
dog.  unless  that  negligence  amounts  to  an  un- 
lawful act. 

8.  One  who  harbors  a  doir  on  his  prem- 
ises as  owners  usually  do  with  their  dogs  Is  to 
be  deemed  the  owner  uhder  a  statute  respecting 
the  liability  of  owners  for  injuries  done  by  dogs. 

4.  Future  pain  and  anguish  cannot  be 
considered  iu  assessing  damages  under  a 
pleading  which  alleges  pain  and  Injury  in  the 
past  tense  only. 

(October  12,  1897.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Bremer  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  inflicted  by  a  dog. 
Reversed. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  6.  W.  Ruddick,  for  appellant: 

The  jury  might  well  find  that  a  reasonable 
person  would  not  go  to  the  buggy  in  the  dark 
without  first  giving  information  to  defendant 
or  his  servants  of  such  purpose,  and  that  to 
do  so  was  negligent. 

Rusc/i  V.  Darenport,  6  Iowa,  454;  Banning  v. 
Chicago,  Jl  I.  &  i\  R.  CV?.  89  Iowa,  80. 

There  was  no  liability  on  part  of  defendant 
unless  he  was  the  owner  of  the  dog.  The 
statute  does  not  say  that  those  who  harbor 

NoTB.— As  to  liability  of  owner  of  animal  for 
injuries  inflicted  by  it  upon  person  coming  on  the 
owner's  premises,  see  noic  to  Conway  v.  Grant 
(Oa.)14L.aA.196. 
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dogs  shall  be  liable  to  the  party  injured,  but 
onlv  owners  are  so  liable. 

aUarra  v.  Millar,  64  Iowa.  462. 

It  was  error  to  permit  the  jury  to  put  their 
fancy  on  the  wing  to  imagine  future  agony 
and  allow  for  it  in  the  verdict. 

Meier  v.  Shrunk,  79  Iowa,  17. 

Me99T%,  Gibson  9l  Dawson  for  appellee. 

Given,  J.,  delivered  the  opinion  of  the 
court: 

1.  The  following  facts  are  undisputed:  De- 
fendant was  the  keeper  of  a  feed  and  livery 
barn  open  to  patronage  by  the  public.  The 
plaintiff  was  traveling  by  team,  and  on  the 
evening  of  October  2.  1894.  he  left  his  team 
and  buggy  in  care  of  the  defendant,  to  be  kept 
in  said  barn  over  night,  for  which  he  paid  75 
cents.  When  the  team  was  put  in  the  barn, 
the  buggy  was  left  standing  near  by  in  the  barn 
yard.  Between  8  and  8i  o'clock  that  evening 
plaintiff  went  into  the  barn  yard  for  the  pur- 
pose of  seeing  that  his  buggy  was  put  under 
shelter,  and  of  getting  some  articles  belonging 
to  him  therefrom.  While  at  the  buggy  he  was 
attacked  and  bitten  on  the  leg  by  a  dog,  which 
caused  a  painful  wound.  The  only  dispute  as 
to  facts  are  whether  defendant's  employees  at 
work  at  the  barn  knew  of  plaintiff's  presence 
before  he  was  bitten,  and  the  identity  and  own- 
ership of  the  dog,  and  the  extent  of  the  injury. 
In  the  view  we  take  of  the  case,  it  is  not  ma- 
terial to  plaintiff's  right  to  recover  whether  his 
presence  was  known  to  defendant's  employees 
or  not.  We  think  the  jury  was  warranted  in 
finding  under  the  instructions  that  defendant 
owned  the  do^  that  did  the  biting,  and  that 
plrtintiff  was  injured  to  the  extent  returned. 

2.  We  have  said  the  jury  was  warranted  in 
finding  as  it  did  under  the  instructions,  but  the 
question  remains  whether  the  court  erred  in 
giving  or  refusing  instructions  in  any  of  the 
particulars  complained  of.  The  court  in- 
structed that  "under  the  laws  of  the  state  of 
Iowa  the  owner  of  any  dog  attacking  or  at- 
tempting to  bite  any  person  without  fault  or 
negligence  upon  the  part  of  the  person  injured 
shall  be  liable  to  the  person  so  injured  for  all 
damages  done  by  his  dog,  except  when  the 
party  injured  is  doing  an  unlawful  act."  Ap- 
pellant does  not  complain  of  this  instruction, 
and,  as  will  be  seen  hereafter,  could  not  rea- 
sonably do  so.  Following  this,  the  court  in- 
structed to  the  effect  that,  if  the  jury  found 
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the  facts  to  be  as  we  have  stated  them  above, 
then  ''that  his  going  on  said  premises  for  said 
purpose  Ht  the  time  he  states  he  did  go  there 
was  not  unlawful,  and  you  should  not  so  find 
it  to  be."  Appellant  asked  an  instruction, 
which  was  refused,  as  follows:  "The  defend- 
ant would  be  bound  to  keep  the  property  until 
the  next  morning,  and,  if  the  plaintiff  wished 
to  take  possession  before  that  time  he  should 
ask  permission  of  defendant,  and  if  he  went 
upon  the  defendant's  premises  to  intermeddle 
with  the  property  bo  left,  without  permission 
of  defendant,  he  would  be  doing  an  unlai\ful 
act,  and  your  yerdict  must  be  for  the  defend- 
ant." The  instruction  given  is  correct,  and 
there  was  no  error  in  refusing  that  asked.  The 
barn  and  yard  were  places  to  which  the  pa- 1 
trons  of  the  business  were  invited  to  come  at 
seasonable  hours.  Plaintiff  went  there  before 
8^  o'clock  in  tne  evening,  and  while  defend- 
ant's son  and  a  hired  hand,  with  a  lighted  lan- 
tern, were  at  work  at  the  barn.  He  went 
there  to  see  that  his  buggy  was  put  under  shel- 
ter, and  to  get  some  article  belonging  to  him 
from  the  buggy.  Surely  the  time  was  season- 
able, the  purpose  proper,  and  therefore  the  act 
was  not  unlawful.  Though  the  property  was 
in  the  care  of  defendant,  plaintiff  was  not  a 
trespasser  in  going  to  it  when  and  for  the  pur- 
pose that  he  did,  without  permission,  and  it  is, 
therefore,  immaterial  whether  defendant's  em- 
ployees knew  of  his  presence  or  not. 

3.  The  court  instructed  that  "negligence  is 
the  failure  or  omission  to  do  that  which  an  or- 
dinary prudent  and  cautious  man  would  do 
under  similar  or  like  circumstances.'  Appel- 
lant contends,  and  correctly  so,  that  this  is  an 
incomplete  definition,  and  that  the  words,  "or 
doing  something  that  a  reasonable  person 
would  not  do,"  should  be  added.  The  ques- 
tion of  negligence  involved  in  this  case,  under 
the  instruction  first  referred  to,  was  of  com- 
mission, and  not  omission.  These  two  instruc- 
tions taken  together,  were  more  favorable  to 
appellant  than  he  was  entitled  to,  and  there- 
fore not  prejudicial  to  him.  Section  1485  of 
the  Code  makes  the  owner  of  the  dog  "liable 
to  the  party  injured  for  all  damages  done  by  his 
dog,  except  when  the  party  is  doing  an  unlaw- 
ful act."  Negligence  by' the  injured  party, 
whether  of  omission  or  commission,  does  not 
exempt  the  owner  of  the  dog  from  lia- 
bility, unless  that  negligence  amounts  to  an  un- 
lawful act.  We  think  the  court  erred  in  giv- 
ing any  instruction  on  the  subject  of  negli- 
gence, as  mere  negligence,  not  amounting  to 
an  unlawful  act,  is  no  defense.  These  inslruc 
tions  were  more  favorable  to  appellant  than  he 
was  entitled  to,  and  therefore  not  prejudicial 
to  him. 

4.  On  the  question  of  the  ownership  of  the 
dog  the  court  gave  this  instruction:  "If  you 
find  from  the  weight  of  the  evidence  intro- 
duced on  the  trial  that  the  dog  was  in  the  pos- 
session of  the  defendant,  and  that  the  defend- 
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ant  was  harboring  him  on  his  premises,  as 
owners  usually  do  with  their  dogs,  then  he  will 
be  deemed  to  be  the  owner  of  the  dog,  within 
the  meaning  of  the  law."  It  is  true  that  un- 
der said  §  1485  it  is  only  owners  of  dogs  that 
are  made  liable,  but  possession  and  harboring, 
as  owners  usually  do,  have  been  held  to  be 
suflacient  evidence  of  ownership.  See  (fHarra 
V.  Miller,  64  Iowa,  462.  There  is  no  error  in 
this  instruction. 

5.  On  the  question  of  damage  the  court  gave 
this  instruction:  "(11)  If  you  find  for  the 
plaintiff,  then  in  assessing  his  damages  you 
may  allow  him  such  sum  as,  under  the  evidence, 
you  find  will  compensate  him  for  the  wound 
he  received  as  shown  by  the  evidence,  if  any: 
the  pain  and  anguish,  mental  and  physical. 'if 
any,  which  he  has  suffered ,  or  which  the  evi- 
dence shows  it  is  reasonably  certain  he  will 
hereafter  suffer,  if  shown  by  the  evidence,  and 
caused  by  the  injuries  received."  Appellant 
contends  that  no  claim  is  made  in  the  petition 
for  future  pain  and  anguish,  and  that,  there- 
fore, the  court  erred  in  submitting  that  as  an 
element  of  damage.  It  is  alleged  in  the  peti- 
tion that  by  reason  of  the  wound  "plaintiff  be- 
came sick,  sore,  and  lame,  and  suffered  great 
bodily  and  mental  pain  and  anguish,  and  con- 
tinued to  suffer  for  a  long  time  thereafter;  that 
plaintiff  has  suffered  great  pain  and  loss  of 
time,  and  was  put  to  great  expense."  These 
allegations  are  all  in  the  past  tense,  and  do 
not  even  inferentially  allege  or  claim  dam- 
jiges  for  future  pain  or  anguish.  Appellee 
cues  Meier  v.  Shrwnk,  79  Iowa,  22.  In  that 
case  the  plaintiff  alleged  that  he  was  not  yet 
recovered  from  injuries,  and  we  held  that  was 
a  sufficient  allegation  to  warrant  the  court  in 
submitting  the  question  as  to  future  damages. 
Appellee  contends  that  the  fair  import  of  this 
ruling  is  that,  when  the  petition  does  not 
show  a  recovery,  future  damages  may  be  sub- 
mitted to  the  jury.  Its  import  plainly  is  that 
the  claim  is  only  to  be  Submitted  when  the  pe- 
tition alleges  that  there  has  not  been  a  recov- 
ery. Appellee  contends  that  evidence  of  fu- 
ture disability  was  admitted  without  objection, 
and  therefore  the  instruction  was  proper. 
Whether  that  would  justify  the  instruction  we 
need  not  determine,  as  we  do  not  find  that  such 
evidence  was  introduced.  True,  plaintiff  tes- 
tified to  his  condition  up  to  and  at  the  time  of 
the  trial,  but  there  is  no  evidence  whatever  to 
show  that  that  condition  would  continue.  Even 
his  attending  physician  was  not  asked  whether 
the  injuries  were  such  as  to  cause  future  pain 
or  anguish.  Our  conclusion  is  that  the  court 
erred  in  instructing  the  jury  to  consider  fu- 
ture pain  and  anguish  in  assessing  damages, 
and  that  appellant  was  prejudiced  thereby. 

For  this  reason  the  judgment  of  the  DiUnct 
Court  is  reversed. 

Rehearing  denied. 
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TRUSTEES    OF    KENTUCKY   FEMALE 
ORPHAN  SCHOOL.  Appt, 

V. 

City  of  LOUISVILLE  et  al. 


SAME.  Appt., 

V. 

Henry  A.  BELL,  Sheriff,  etc. 


(- 


.Ky. 


.) 


1.  A  sehool  for  the  firee  education  of 
female  orphan  children  is  a  charitable  In- 
stitution and  an  educational  institution  not  used 
or  employed  for  gain,  witbin  the  meaning  of  a 
constitutional  provision  exemptintr  such  institu- 
tions from  taxation,  although  it  is  under  the  con- 
trol of  a  particular  religious  denomination  and 
receives  day  pupils  who  are  required  to  pay  for 
their  tuition  if  able  to  do  so,  the  money  received 
being  used  in  carrying  on  the  work  of  the  in- 
stitution. 

2.  An  exemption  of  an  educational  in- 
stitution from  taxation  will  include 
property  held  by  it  for  rent,  the  income  of  which 
is  used  for  tbe  work  of  the  Institution,  unless 
there  are  qualifying  words  which  show,  or  tend  to 
show,  that  only  property  used  by  the  institution 
or  connected  with  it  is  tu  be  exempted. 

(DuReiU  and  Ouffy^  JJ.,  dis/ient.) 

(May  »,  18Se.) 

APPEALS  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  defendants  in  suits  brought  to  enjoin 
the  coUectioD  of  taxes  on  plaintins'  property. 
Reversed. 

The  fact  are  stated  in  the  opinion. 

Messrs.  Stone  ft  Sudduth,  for  appellant: 

Under  the  act  of  March  11,  1862,  the  prop- 
erty owned  by  the  Kentucky  Femcile  Orphan 
School  "shall  be  exempt  from  all  taxes  what- 
ever so  long  as  it  exists  as  a  school  of  char- 
ily." 

The  charters  and  grants  of  or  to  corporations 
or  amendments  thereof,  and  all  other  statutes, 
referred  to  in  the  first  section  of  tbe  statute  of 
1856,  which  the  legislature  reserved  power  to 
amend  or  repeal,  unless  a  contrary  intent  be 
therein  plainly  expressed,  were  only  such 
charters  and  acts  of  incorporation  as  were 
granted  thereafter. 

There  was  no  reservation  of  power  to  repeal 
-an  amendment  enacted  after  the  statute  of  1856. 
which  granted  an  exemption  from  taxation  to 
«  corporation,  whose  charter  or  act  of 
incorporation  was  enacted  prior  to  that  stat- 
ute. 

Franklin  County  Ct.  v.  Deposit  Rank,  87 
Ky.  370;  Johnson  v.  C&m.  7  Dana,  348;  Farm- 
e^i  Bank  v.  Com,  6  Bush,  127;  Sinking  Fund 
Comrs.  V.  Oreen  d:  B,  Hiter  Nav.  Co.  79  Ky. 
73;  Henderson  v.  Strangers*  Rest  Lodge  No.  13, 
I.  0.  ofO.  F.  17  Ky.  L.  Rep.  1041;  Com.  v. 
Railroad  Companies,  95  Ky.  60;  Com.,  Frank- 
lin County,  V.  Farmers*  Bank,  97  Ky.  590;  At- 


neater  v.  Woodbridge,  6  Conn.  223.  16  Am. 
Dec.  46;  Home  of  the  FrieivUess  v.  Rouse, 
8  Wall.  430,  19  L,  ed.  495;  Washington  Uni- 
versity V.  Rouse,  8  Wall.  489,  19  L.  ed. 
498;  St.  Vincent's  College  v.  Schaefer,  104  Mo. 
261;  Northwestern  University  y.  People,  Miller, 
99  U.  S.  809,  25  L.  ed.  387;  8t  Anna's  Asylum 
v.  New  Orleans,  105  U.  S.  362,  26  L.  ed. 
1128. 

Section  170  of  the  Constitution  was  pro- 
spective only. 

New  Orleans  v.  Poydras  Orphan  Asylum,  32 
La.  Ann.  859;  New  Orleans  Female  Oi'phan 
Asylum  v.  Houston,  37  La.  Ann.  68;  State, 
Dosenbach,  v.  St.  Joseph's  Convent  of  Mercy,  116 
Mo.  575;  Scotland  County  v.  Missouri,  I.  jb  N, 
R.  Co.  65  Mo.  128;  State,  Haeussler,  v.  Greer, 
78  Mo    188. 

It  has  always  been  the  policy  of  this  state  to 
exempt  from  taxation  charitable  and  educa- 
tional institutions. 

Ky.  Act.  Dec.  17. 1825  (2  Morehead  &  Brown 
Stat.  §  1080);  Ky.  Rev.  Stat.  1852,  chap.  58, 
art.  1.  §  1;  Gen.  Stat.  chap.  92.  art.  1,  §  3, 
pp.  709,  710,  original  ed.  of  1873;  Com.,  FYank- 
lin  County  v.  Farmers'  Bank,  97  Ky,  590. 

Section  170  of  the  Constitution  exempts  ap- 
pellant from  taxation. 

An  exemption  from  taxation  embraced 
county  and  municipal  taxation. 

Johnson  v.  Com.  7  Dana,  838;  Farmers'  Bank 
V.  Com.,  6  Bush,  127;  Elizabethtown  d  P  R. 
Co.  V.  Elizabethtown,  12  Bush,  236;  Franklin 
County  Ct.  v.  Deposit  Bank,  87  Ky.  370; 
Louisville  v.  Com.  1  Duv.  298,  85  Am.  Dec. 
624. 

While,  ordinarily,  statutes  of  exemption  are 
to  be  construed  strictly,  where  the  exemption 
inures  to  the  benefit  only  of  the  person  or  cor- 
poration whose  property  is  exempted  from 
taxation,  this  rule  does  not  apply,  where  the 
state  is  benefited,  or  the  person  or  corporation 
for  whom  the  exemption  from  taxation  is  made 
renders  public  services,  or  a  fair  equivalent  to 
the  state  in  anv  other  manner. 

25  Am.  &  Eng.  Enc.  Law,  pp.  159.  160; 
State,  Sisters  of  Cfuirity,  v.  Chatham  Tup.  52 
N.  J.  L.  873.  9  L.  R.  A.  198;  State  v.  Ross,  24 
N.  J.  L.  497;  State  v.  Fisk  University,  87  Tenn. 
241;  University  of  the  South  v.  Skidmore,  87 
Tenn.  155;  Methodist  Episcopal  Church,  South 
v.  Hi n ton,  92  Tenn.  188,  19  L.  R.  A.  289. 

Under  the  former  Constitution  of  this  state 
the  right  to  exemption  from  taxation  was  not 
always  tested  by  the  power  of  the  legislature 
to  levy  a  tax  to  support  the  institution  whose 
property  was  claimed  to  be  examined. 

Barbour  v.  Louisville  Bd.  of  Trade,  82  Ky. 
655:  Com.  v.  Masonic  Temple  Co.  87  Ky.  358; 
Lancaster  v.  Clayton,  86  Ky.  876;  Clark  v. 
Louiscille  Water  Co.  90  Ky.  525;  lienderson  v. 
McCullagh,  89  Ky.  452;  Higgins  v.  Prater,  91 
Ky.6. 

"Institution"  in  a  statute  exempting  prop- 
erty of  charitable  institutions  from  taxation, 
signifies  an  organization  which  is  permanent 
in  its  nature,  as  contradistinguished  from  an 


Note.— As  to  taxation  of  schools  established  as  I 
charitable  institutions,  see  also   Philadelphia   v. 
Overseers  of  PubUc  Schools  (Pa.)  20  L.  R.  A.  (100; 
40  Ii.  R.  A. 


also  note  to  Book  Af^nts  of  Methodist  Episcopal 
Church,  South  v.  Hinton  (Tenn.)  19  L.  K.  A.  289. 
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undertakiDji:  which  is  transient  or  temporary. 
It  designates  corporations  or  other  organized 
bodies  created  to  administer  charities,  and  ex- 
empts the  property  which  they  own  or  use  for 
their  charitable  purposes,  and  that  only. 

Humphries  v.  Little  Sisters  of  the  Poor,  29 
Ohio  St.  201 ;  Gerke  v.  Ptircell,  25  Ohio  St. 
229;  Bnrd  Orphan  Asylum  v.  Upper  Darby 
School  Distj  9U  Pa.  21;  Donohugh  v.  Library 
Co.  86  Pa.  806;  Philadelphia  v.  Women's 
Christian  Asso.  125  Pa.  572;  Episcopal  Academy 
V.  Philadelphia,  150  Pa.  565;  Northampton 
Covnty  V.  Lafayette  College,  128  Pa.  132; 
Wesleyan  Academy  v.  Wilbrahajn,  99  Mass. 
699. 

Farms,  the  products  of  which  are  used  for 
the  support  of  the  school,  have  been  held  ex- 
empt in — 

People,  Seminary  of  Our  Lady  of  Angels,  v. 
Barber,  42  Hun,  27:  Monticello  Female  Semi- 
nary V.  People,  106  111.  398,  46  Am.  Rep.  702; 
Willard  v.  Pike,  59  Vt.  202;  New  Haven  v. 
Sheffield  Scientific  School,  59  Conn.  168; 
Mount  Hermon  Boys*  School  v.  Gill,  145  Mass. 
189. 

The  property  of  institutions  of  purely  public 
charity  and  of  education  is  not  confined  or 
limited  to  that  which  is  actually  occupied  or 
used. 

Louisville  v.  Louisville  Bd.  of  Trade,  90  Ky. 
409,  9  L.  R.  A.  629;  Nobles  County  v.  Hamline 
University,  46  Mian.  316. 

The  usual  form  used  in  statutes  of  exemption 
is  to  provide  that  the  corporation  shall  be 
exempt,  without  stating  its  property  shall 
be  exempt,  which  follows  as  a  matter  of 
course. 

Elizabethioicn  cfe  P.  R.  Co.  v.  Elizahethtown, 
12  Bush,  233;  Com.  v.  Railroad  Companies,  95 
Ky.  60, 

In  appellant's  exemption  the  language  em- 
ployed is  "the  property  owned." 

Tfhis  language  was  clearly  prospective,  and 
comprehended  all  property  thereafter  acquired 
and  owned  up  to  the  value  limited  in  subse- 
quent amendments  to  appellant's  charter,  first 
to  1200,000  and  afterward  to  $400,000. 

Washburn  College  v.  Shawnee  County  Comrs. 
8  Kan.  344;  County  Comrs.  v.  Colorado  Sem- 
inary, 12  Colo.  497. 

Jt/r.  Laf.  Joseph  for  appellees. 

Haselri^g^,  J.,  delivered  the  opinion  of 
the  court: 

The  question  involved  in  this  appeal  is 
whether  or  not  certain  real  estate,  situated  in 
the  city  of  Louisville,  and  belonging  to  the 
Kentucky  Female  Orphan  School.  Uicated  at 
Midway,  in  Woodford  county,  is  exempt  from 
state,  county,  and  municipal  taxation,  under 
the  provisions  of  the  Constitution  on  that  sub 
ject.  The  petitions  of  the  trustees,  seekins  to 
enjoin  the  collection  of  the  taxes,  were  dis 
missed  on  demurrer,  and  the  facts  lo  be  con- 
sidered are  therefore  undisputed.  It  appears 
that  the  appellant  was  incorporated  by  the 
Kentucky  legislature  in  1847,  and  its  trustees 
were  given  the  ordinary  powers,  rights,  and 
privileges  of  trustees  of  any  other  seminary  of 
learning  or  academy  in  the  state,  with  power 
to  acquire  by  purchase,  donation,  etc.,  lands 
and  other  property  to  the  extent  of  not  ex- 
ceeding $50,000.    This  limit  has  been  increased 
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to  $400,000  by  subsequent  legislative  enact- 
ment. Section  7  of  the  charter  provides  **that 
the  beneficiaries  of  the  institution  shall  be 
female  orphan  children;  and  the  board  of 
trustees  shall  have  power  to  determine  the 
number  that  shall  at  any  time  be  admitted  intO' 
the  institution;  and  out  of  any  number  of  ap- 
plicants, they  shall  decide  which  shall  be  ad- 
mitted; and  shall  also  prescribe  the  time  for 
which  each  beneficiary  shall  remain  in  theinsti> 
tution;  and  shall  admit  no  one  under  nine  years 
of  age;  and  shall  permit  no  one  to  remain 
longer  than  four  years.''  Section  8  is  as  fol- 
lows: "That  the  board  of  trustees  shall  be  the 
guardian  of  each  beneficiary  of  the  institution- 
until  she  shall  arrive  at  the  age  of  eighteen 
years:  and  shall  have  all  such  power  to  con- 
trol the  conduct  and  actions  of  each  benefici- 
ary, as  guardians  now  have  by  law  to  control 
the  conduct  and  actions  of  their  wards.'" 
Section  9:  "That  pay  pupils  may  be  admitted 
into  the  institution,  the  number  and  terms  of 
admission  being  decided  by  a  majority  of  the 
board  of  trustees."  A  charter  amendment  of 
March,  1862,  provides  that  the  property  owned 
by  the  Kentucky  Female  Orphan  School,  at 
Midway,  Woodford  county,  shall  be  exempt 
from  all  taxes  whatever  so  long  as  it  exists  as- 
a  school  of  charity."  And  by  further  amend- 
ment (March  3, 1876)  it  is  provided  that  the 
trustees  shall  fill  vacancies  in  their  board  witb 
"persons  who  are  members  in,  good  standing 
of  some  congregation  of  the  Church  of  Christ 
in  the  state  of  Iventucky."  It  is  alleged  in  the 
l>etition  that  the  real  estate  sought  to  be  sold 
for  taxes  was  acquired  by  devise  many  years- 
ago,  and  had  been  continuously  rented  out, 
and  the  annual  income  used  solely  for  the  pur- 
pose of  educating  female  orphans  at  its  institu- 
tion of  learning  at  3Iidway;  that  its  property, 
both  real  and  personal,  from  which  it  derives 
any  income,  including  that  in  Louisville,  con- 
stitutes an  endowment  fund  for  the  purpose 
of  carrying  on  its  school  of  charity;  that  the 
pupils  received  are  boarded  and  educated,  and 
when  they  are  indigent,  and  not  otherwise 
provided  for,  are. also  clothed,  wholly  or  in 
part,  by  theappellant,  while  attending  its  insti- 
tution; and  that  no  part  or  parcel  of  its  prop- 
erty has  ever  been  used  for  gain  by  it  or  any 
person,'  and  its  income  has  always  been  de- 
voted solely  to  the  cause  of  education.  The 
provisions  of  the  Constitution  upon  which  the 
claim  to  exemption  is  based  are  as  follows: 
"Sec.  170.  There  shall  be  exempt  from  taxa- 
tion public  property  used  for  public  purposes; 
places  actually  used  for  religious  worship, 
with  the  grounds  attached  thereto  and  used 
and  appurtenant  to  the  bouse  of  worship,  not 
exceeding  |acre  in  cities  or  towns,  and  not  ex- 
ceeding 2  acres  in  the  country;  places  of  burial 
not  held  for  private  or  corporate  profit,  institu- 
tions of  purely  public  charity,  and  institutions 
of  education  not  used  or  employed  for  gain  by 
any  person  or  corporation,  and  the  income  of 
which  is  devoted  solely  to  the  cause  of  educa- 
tion; public  libraries,  their  endowment*^,  and 
the  income  of  such  property  as  is  used  ex- 
clusively for  their  maintenance;  all  parsonagea 
or  residences  owned  by  any  religious  society^ 
and  occupied  as  a  home  and  for  no  other  pur- 
pose by  the  minister  of  any  religion,  with  not 
exceeding   \   acre  of   ground  in  the  towns 
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and  cities,  and  2  acres  of  ground  in  the 
c<iuntry  appurtenant  thereto;  household  goods, 
etc. ;  and  all  laws  exempting  or  coaimuting 
property  from  taxation  other  than  the  property 
above  mentioned  shall  be  void.  The  general 
assembly  may  authorize  the  incorporated  city 
or  town  to  exempt  manufacturing  establish- 
ments from  municipal  taxation,  for  a  period 
not  exceeding  five  years  as  an  inducement  to 
their  location." 

Upon  the  admitted  facts,  and  they  are  at- 
tested in  the  current  history  of  this  beneficent 
institution,  we  are  of  opinion  that  the  appel- 
lant is  an  institution  of  "purely  public  char- 
ily," within  the  meaning  of  the  foregoing  con- 
stitutional provision,  as  well  as  an  institution 
of  education  "not  used  or  employed  for  gain  by 
any  person  or  corporation,  and  the  income  of 
which  is  devoted  solely  to  the  cause  of  educa- 
tion." The  name  of  the  appellant  is  a  signifi- 
cant index  to  its  character,  and  the  provisions 
of  its  charter  sufficiently  indicate  its  aims  and 
purposes.  It  is  true  that  '*pay  pupils  may  be 
admitted  into  the  institution."  but  maniiesily 
this  is  merely  that  the  "pay"  may  be  devoted 
to  the  general  and  main  purpose  of  educating 
and  supporting  those  who  are  unable  to  provide 
for  their  own  support  and  education.  It  is  an 
exception,  as  is  clearly  inferable  from  the  in- 
sertion of  the  provision,  and  not  the  rule,  that 
pay  pupils  are  admitted.  An  instruc!  i ve  defini- 
tion of  a  "purely  public  charity"  is  found  in 
Episcopal  Academy  v.  Philadelphia,  150  Pa.  565, 
and  is  thus  stated:  "(1)  Whatever  is  done  or 
given  gratuitously  in  relief  of  the  public  bur- 
dens or  for  the  advancement  of  the  public 
good  is  a  public  charity.  Where  the  public 
is  the  beneficiary  thp  charity  is  public;  and 
where  no  private  or  pecuniary  return  is  re- 
served to  the  giver,  or  to  any  particular  per- 
son, but  all  the  benefit  resulting  from  the  gift 
or  act  goes  to  the  public,  it  is  a  purely  public 
charitv.  the  word  'purely'  being  equivalent  to 
'wholly.'  (2)  A  denominational  school  prop- 
erty, vested  in  trustees,  for  the  purpose  of  af- 
fording encouragement  to  the  education  of 
youth,  is  a  purely  public  charity,  although  the 
school  is  not  open  in  the  same  WHy  to  the  gen- 
eral public  as  to  persons  connected  with  the 
religious  denomination,  but  the  general  public 
are  admitted  as  vacancies  occur,  and  when  ad- 
mitted, upon  the  same  terms  with  all  other 
pupils.  (8)  An  institution  founded  and  en- 
dowed as  a  purely  public  charity  does  not  lose 
its  character  as  such,  under  the  tax  laws,  if  it 
receives  a  revenue  from  the  recipients  of  its 
bounty  sufficient  to  keep  it  in  operation."  A 
most  satisfactory  discussion  of  this  question  is 
found  in  the  case  of  Burd  Orphan  Asylum  v. 
Upper  Darby  School  Dist  90  Pa.  21,  where  a 
testatrix,  by  her  will,  provided  for  the  estab 
lishment  of  an  asylum  whose  object  should  be 
the  maintenance  and  education  of  (1)  white 
female  orphan  children  who  shall  have  been 
baptized  in  the  Protestant  Episcopal  Church 
in  the  city  of  Philadelphia,  or  in  the  state  of 
Pennsylvania,  and  (2)  all  other  white  female 
orphan  children,  without  respect  to  any  other 
qualification,  except  that  the  orphan  children 
of  clergymen  of  that  church  should  have  the 
preference.  The  discussion  of  the  right  to  tax 
the  property  of  the  asylum  takes' a  wider 
range  than  is  needed  for^he  purposes  of  this 
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case,  but  it  is  pertinent  particularly  to  casea 
being  considered  in  connection  with  the  pres- 
ent one,  and  we  therefore  quote  liberally  from' 
it.  The  reasoning  of  the  court  in  that  case 
is  as  follows:  **It  is  conceded  that  the  devise 
in  question  has  created  a  charity  which  is- 
public  in  the  strict  sense  of  that  expression. 
But  it  is  urged  that  it  is  not  purely  public, 
and  hence  that  to  apply  the  language  of  the 
act  to  this  particular  case  would  be  a  viola- 
tion of  the  constitutional  provision.  Now,  it 
must  be  conceded,  and  it  has  been  decided, 
here  and  elsewhere,  that  the  word  'purely'  is 
not  to  have  its  largest  and  broadest  signifi- 
cance when  used  in  this  connection.  In  the 
opposing  line  of  thought  it  is  admitted  that 
the  word  is  to  have  a  limited  meaning.  It  is* 
not  contended  that  a  charity,  to  be  purely 
public,  must  be  open  to  the  whole  public,  nor 
to  any  considerable  portion  of  the  public. 
Without  doubt  an  asylum  for  the  support  of 
fifty  blind  men  or  an  equal  number  of  pau- 
pers would  not  be  obnoxious  to  the  objection 
that  it  was  not  'purely,  public'  A  charity  for 
the  maiptenance  of  disabled  seamen,  or  of 
aged  and  infirm  stonemasons,  resident  in  the 
city  of  Philadelphia,  would  undoubtedly  be 
a  purely  public  charity.  And  so,  also,  would 
a  charity  for  the  education  and  maintenance  of 
the  children  of  such  persons.  And  if  such  a 
charity  should  be  limited  to  the  white  female 
orphan  children  of  such  persons  between  the 
ages  of  four  and  eight  years,  such  limitations, 
though  they  would  very  greatly  restrict  the 
class  and  the  number  of  the  beneficiaries,  would 
constitute  no  valid  objection  to  the  purely 
public  character  of  the  charity.  But  seamen 
and  stonemasons  are  only  designated  classes  of 
persons,  distinguished  by  their  occupations. 
A  charity  for  the  support  of  poor  widows,  or 
indigent  old  men,  or  the  insane  poor  of  a  city, 
county,  borough,  or  township  would  be  equal- 
ly a  purely  charity,  no  matter  how  small 
would  be  the  number  of  the  beneficiaries  or 
how  limited  the  class.  Why,  then,  would  not 
a  charity  for  the  support  of  poor  Episcopalians,, 
Catholics,  Jews,  or  Presbyterians  of  a  state  or 
city  be  purely  public,  or  a  charity  for  the  edu- 
cation and  maintenance  of  the  orphan  children 
of  such  persons?  No  private  gain  or  profit  is 
subserved;  the  objects  of  such  a  charity  are 
certain  and  definite,  and  the  persons  benefited 
are  indefinite  within  the  specified  class.  The 
circumstance  that  the  beuficiaries  are  to  be  of 
a  particular  religious  faith  is  only  of  impor- 
tance as  designating  the  class.  It  indicates 
a  certain  portion  of  the  whole  community 
who  are  to  be  recipients  of  the  charity.  It  has 
the  same  effect  in  this  respect  as  the  words 
seamen,  stonemasons,  blind  persons,  poor 
widows,  etc.,  in  the  cases  already  menlioneii, 
for  the  purpose  of  defining  the  class  of  per- 
sons who,  as  distinguished  from  all  other  per- 
sons in  the  community,  are  to  enjoy  the  bene- 
fit of  the  donor's  bounty,  the  legal  effect  is  the 
same,  whether  the  words  used  be  seamen. 
Episcopalians,  blind  persons,  Catholics,  poor 
widows,  Jews,  stonemasons,  or  Presbyterians. 
The  argument  that  to  sustain,  as  purely  pub- 
lic, a  charity  in  favor  of  persons  of  a  particular 
religious  faith,  would  be  to  maintain  sectarian- 
ism is  of  no  weight.  It  is  not  discrimination 
in  favor  of  a  sect,  for  it  is  treating  all  sects- 
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alike.  It  is  DOt  even  extending  a  preference 
to  sectarians;  it  is  merely  recoj^nizing  them  as 
a  class  of  persons.  We  see  no  reason  why 
that  community  which  ranges  persons  into 
classes,  so  far  as  this  subject  is  concerned,  may 
not  be  a  community  of  religious  faith,  as  well 
as  of  occupation,  condition  in  life,  sex,  color, 
age,  disability,  physical  or  mental,  or  nation- 
ality. As  to  the  meaning  of  the  word  'pureljr,' 
when  used  in  this  connection,  we  concur  in 
the  construction  which  was  given  by  the  su- 
preme court  of  Ohio  in  the  case  of  Oerke  v. 
Furcell,  25  Ohio  St.  229.  that,  'when  the 
charity  is  public,  the  exclusion  of  all  idea  of 
private  gain  or  profit  is  equivalent  in  effect  to 
the  force  of  ''purely,"  as  applied  to  public 
charity  in  the  Constitution.'"  See  also  Dono- 
hvgh'B  Appeal,  86  Pa.  806,  and  Philadelphia  v. 
Women* a  Christian  Asw,  125  Pa.  572.  In  the 
latter  case  the  court  (page  579,  125  Pa.)  said: 
**It  will  be  seen  from  the  foregoing  that  the 
object  of  the  association  is  to  improve  the 
temporal,  moral,  and  religious  welfare  of 
young  females  who  are-  obliged  to  earn  their 
own  support,  and  that,  as  a  means  to  this  end, 
it  furnishes  them  with  food  and  lodging,  not 
as  paupers,  but  for  a  compensation  which, 
while  it  does  not  compensate,  aids  in  defray- 
ing the  expenses,  and  thus  preserves  the  self- 
respect  of  the  recipients,  while  to  others  who 
are  unable  to  pay,  temporary  shelter  is  fur- 
nished free,  and  aid  extended  to  them  in  the 
way  of  procuring  employment.  All  this  and 
much  more  is  done  by  a  band  of  devoted 
women,  who  labor  unselfishly,  in  season  and 
out  of  season,  giving  their  time  and  labor 
freely,  and  supplying  the  annual  deficit  in  the 
treasury  by  contributions  from  themselves 
and  their  friends.  There  is  no  element  of  gain 
in  the  object  or  operations  of  this  association. 
It  is  a  public  charity,  and  I  regard  it  as  a  short- 
sighted policy  in  the  city  of  Philadelphia  to 
seek  to  burden  such  an  institution  with  taxa 
tion."  Again  the  court  observes  (page  581, 
125  Pa.):  "In  the  case  in  hand  the  stamp  of 
charity  is  indelibly  fixed  upon  the  association. 
It  appears  in  its  charter,  and  is  developed  at 
every  stage  of  its  proceedings.  Does  the  mere 
fact  that  it  charges  a  small  sum  to  a  portion  of 
those  who  feed  at  its  table  and  enjoy  the  shel- 
ter of  lis  roof,  destroy  its  character  as  a  purely 
public  charity?  .  .  .  This  whole  subject 
was  carefully  considered  in  Donohygh's  Ap- 
peal, 86  Pa.  306.  This  was  the  case  of  the 
Philadelphia  Library,  an  institution  main- 
tained by  the  annual  contributions  of  mem- 
bers, from  the  income  derived  from  such  prop- 
erty as  has  been  given  to  it,  and  from  fees  paid 
for  the  use  of  the  books  The  test  in  that  case 
was  the  object  of  the  corporation.  That  was 
fmind  to  be  the  general  public  good,  and  not 
private  gain." 

Regarding  as  settled  that  the  appellant  is 
such  an  institution  as  is  entitled  to  the  exemp- 
tion under  the  terms  of  the  Constitution,  the 
question  remains:  What  is  meant  by  the  word 
"institution"  in  the  instrument?  The  chan- 
cellor seems  to  have  conceded  that  appellant 
was  an  institution  of  purely  public  charity, 
and  an  institution  of  education,  such  as  'is 
contemplated  by  the  Constitution,  but  argues 
that,  if  the  different  educational  or  charitable 
institutions  of  the  state  see  fit  to  invest  their 
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endowment  funds  in  real  estate  in  the  city, 
then  to  grant  the  appellant's  contention  might 
secure  substantially  the  exemption  of  all  the 
realty  in  the  city.  He  therefore  limited  the 
meaning  of  the  word  ^'institution."  and  held 
it  to  embrace  only  local  property,  buildings, 
grounds,  etc.,  so  situated  as  to  constitute  part 
of  the  institution  itself.  While  the  imaginary 
case  put  is  altogether  improbable,  and  can  af- 
ford but  slight  clue  to  the  meaning  of  the 
language  used,  it  must  be  admitted  the  word 
"institution"  is  often  used  in  the  sense  pointed 
out  by  the  chancellor.  Thus,  in  Appeal  Tax 
GL  V,  St.  Peter*8  Academy,  50  Md.  345,  in  dis 
cussing  the  use  of  this  word  in  the  exemption 
statute,  the  court  said:  "The  term  ^institu- 
tion,'  is  sometimes  used  as  descriptive  of  the 
building,  establishment,  or  place  where  the 
business  or  operations  of  a  society  or  association 
are  carried  on,  and  at  other  times  it  is  used  to 
designate  the  organized  body."  The  words 
under  discussion  there  were  "hospitals  or  asy- 
lums, charitable  or  benevolent  institutions,  so 
far  as  used  for  the  benefit  of  the  indigent  and 
afflicted,  and  the  ground  which  the  buildings 
used  as  such  hospitals,asylums,  charitable  or  be- 
nevolent institutions  actually  cover."  It  was 
held  that  the  language  was  appropriately  de- 
scriptive of  a  building,  establi.shment,  or  place 
where  the  operations  of  an  association  or  cor- 
poration are  conducted,  but  wholly  inappro- 
priate as  the  designation  of  organized  corporate 
bodies  or  associations.  In  the  case  of  Oerke 
V.  PurcelU  25  Ohio  St.  240,  the  constitutional 
provision  was:  "But  burying  grounds,  public 
schoolhouses,  houses  usea  exclusively  for 
public  worship,  institutions  of  purely  public 
charity,  public  property  used  exclusively 
for  any  public  purpose  .  .  .  may  .  .  . 
be  exempt."  etc.  It  was  held  that,  in  a  stat- 
ute providing  for  the  exemption  of  '*all  lands 
connected  with  public  institutions  of  learning 
not  used  with  a  view  to  profit."  the  word  "in- 
stitution" was  used  as  descriptive  of  the  estab- 
lishment of  a  place  where  the  business  or  op- 
erations of  a  society  or  association  is  carried 
on;  but,  in  another  section  of  the  statute, 
where  the  property  referred  to  is  described  as 
belonging  to  the  institution,  the  word  was 
used  to  designate  the  organized  body.  This 
case  is  instructive,  also,  in  considering  the 
feature  first  discussed,  the  court  saying  that 
the  word  "charity,"  in  its  legal  sense,  .  .  . 
"includes  not  only  gifts  for  the  benefit  of  the 
poor,  but  endowments  for  the  advancement  of 
learning,  or  institutions  for  the  encourage- 
ment of  science  and  art;"  and  it  was  held  that 
schools  established  by  private  donations,  and 
which  are  carried  on  for  the  benefit  of  the 
public,  and  not  with  a  view  to  profit,  are  in- 
stitutions of  purely  public  charity,  within  the 
meaning  of  the  Constitution  which  authorizes 
such  institutions  to  be  exempt  from  taxation. 
The  court  further  said:  "The  maintenance  of 
a  school  is  a  charity.  Gifts  for  the  following 
purposes  have  been  declared  to  be  charities: 
For  schools  of  learning,  free  schools,  and 
scholars  of  universities  (2  Story,  Eq.  Jur. 
§  1160);  to  establish  new  scholarships  iu  a  col- 
lege {Atty,  Gen.  v.  Andreses,  8  Ves.  Jr.  688); 
to  found  and  endow  a  college  {Atty.  Oen.  v. 
Bowyer,  3  Ves.  Jr.  714);"  etc.  In  the  case  of 
Nobles  County  v.  Hamline  C^niv^m/^,  46Minn. 
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S16,  the  act  considered  provided  that  all  "cor- 
porate property  belonging  to  the  institution, 
both  real  and  personal,  is  and  shall  be 
free  from  taxation;"  and  to  the  claim  that 
**only  the  university  itself,  and  the  necessary 
grounds  for  its  use"  was  exempt,  the  court 
replied  as  follows:  'The  third  proposition  is 
based  upon  an  untenable  attempted  distinction 
between  the  'institution'  and  the  'corporation/ 
.  .  .  The  'Institution/  although  sometimes 
used  as  descriptive  of  the  establishment  or 
place  where  a  business  is  carried  on,  properly 
means  an  association  or  society  organized  or  es- 
tablished for  promoting  some  specific  purpose. 
.  .  .  The  institution,  as  distinguished  from 
the  corporation,  has  no  being,  and  is  incapable 
of  owning  property.  Had  it  been  intended  to 
limit  the  exemption  to  property  directly  used 
and  occupied  by  the  university,  different 
language  would'  have  been  used."  Many 
other  cases  are  cited  by  counsel,  falling  upon 
the  one  side  or  the  other  in  the  definition  and 
use  of  this  term,  according  to  the  language 
of  the  statute  to  be  construed;  and  upon  the 
whole  it  would  seem  that  when  the  statute  ex- 
empts the  "institution"  from  taxation,  and  no 
qualifying  words  are  used  showing  or  tending 
to  show  that  only  the  property  "used"  by 
the  institution  or  "connected"  with  the  in- 
stRution,  is  to  be  exempt,  then  the  associated 
entity — the  corporate  l)eing — with  its  estate  as 
an  entirety,  is  embraced  by  the  word  "institu- 
tion. "  The  exemption  of  the  institution  would 
thus  embrace  its  endowment  fund  and  prop- 
erty, in  whatever  form  these  assets  might  be 
found.  This  is  precisely  what  we  find  in  the 
section  under  consideration,  so  far  as  refer 
•ence  is  made  to  "institutions  of  purely  public 
charily."  Thus,  "there  shall  be  exempt  from 
taxation  .  .  .  institutions  of  purely  pub- 
lic charity,"  and  there  is  to  be  found  no 
qualifying^  clause  or  expression  anywhere  in 
the  entire  section.  There  is  no  allusion  to 
"buildings,"  or  "grounds"  used  by  or  con- 
nected with  'institutions  of  purely  public 
charity,"  as  is  the  case  in  many  of  the  author- 
ities referred  to  by  counsel. 

Finding  no  exception  to  the  rule  indicated, 
that  where  an  "institution"  of  the  character 
named  is  exempted,  the  charitable  being,  in 
eluding  necessarily  the  whole  of  its  estate,  is 
to  be  exempted,  and  having  determined  the 
Kentucky  Female  Orphan  School  to  be  an  in- 
siitution  of  purely  public  charity,  we  might 
rest  here  with  our  investigation.  But  it  is 
proper  in  ibis  case,  and  necessary  in  some  of 
the  others  connected  with  it,  to  consider  the 
succeeding  clause  of  the  section:  "And  in- 
stitutions of  education  not  used  or  employed 
for  gain  by  any  person  or  corporation,  and 
the  income  of  which  is  devoted  solely  to  the 
cause  of  education."  Here  it  may  be  said,  and 
with  a  show  of  technical  accuracy,  that  what- 
ever is  meant  by  the  words  "institutions  of 
education,"  something  is  meant  which  may  be 
u.sed  or  employed  by  a  person  or  corporation. 
And  this  can  more  fitly  be  said  of  the  buildings 
and  appurtenant  grounds  than  of  the  corporate 
being.  For  example:  We  may  appropriately 
say  that  the  buildings,  establishment,  or  place 
where  the  business  of  the  corporation  is 
carried  on  shall  not  be  "used  or  employed 
for  gain  by  any  person  or  corporation,"  while 
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it  would  be  rather  inappropriate  to  say  that 
the   organized  corporate   body  shall   not   be 
used  or  employed  by  any  person  or  corpora- 
tion.    On  the  other  hand,  the  clause  "and  the 
indome  of  which  is  devoted," etc.,  could  hardly 
mean  income  from  the  buildings,  grounds, 
etc.,  but  rather  the  income  of  the  corporate 
body.     Besides,  we  may  notice  that  the  atten- 
tion of  the  framers  of  the  section  was  called 
directly  to    the  question    of  exempting    the 
grounds  attached  to  and  appurtenant  to  cer- 
tain places  and  houses  used  for  certain  pur- 
poses, but  failed  to  provide  any  such  limitation 
with  respect  to  charitable  and  educational  in- 
stitutions.   Perhaps  a  brief  reference  to  the 
origin  of  these  provisions  in  our  Constitution 
may  be   of   assistance    here.     As    originally 
proposed,  the  section   on  the  point  involved 
only    included    the    clause    "institutions    of 
purely  public   charity."    There  was  no  ref- 
erence to  institutions  of  education  eo  nomine; 
and,  upon  a  suggestion  that   institutions   of 
this  character  ought  to  be  provided  for,  it  was 
argued  at  length  by  a  distinguished  delegate 
that  the  language  already  in  the  proposed  sec- 
tion fully  covered  the  question.     In  support  of 
this  position,  that  "institutions  of  purely  pub- 
lic charity  "em  braced  institutions  of  education 
not  operated  for  private  gain,  a  distinguished 
delegate  read  on  the  floor  of  the  convention 
copious  extracts  from  the  Pennsylvania  cases 
cited.     While  not  controverting  this  position, 
the    particular  friends  of  education   argued 
that  the   Kentucky  courts   might   not  adopt 
the  Pennsylvania  construction,  and  secure  the 
insertion  of  the  clause  as  it  now  appears  in  the 
section,  in  order  to  make  it  certain  that  edu- 
cational institutions  not  controlled  for  private 
gain,  and  the  income  of  which  was  devoted  to 
that  cause,  should  be  exempt.     And  while  the 
endowments  of  some  of  the  more  prominent 
institutions  of  learning  in  the  state  were  re- 
ferred to  during   the  discussion   as  fit   sub- 
jects for  exemption,  if  there  was  any  objec- 
tion raised  or  difference  of  opinion  suggested 
as  to  the  propriety  of  the  proposed  exemp- 
tions, there  seems  to  have  been  no  record  of 
it.     We  are  aware  that  the  weight  to  be  given 
the  declarations  of  members  of  the  conven- 
tion is  not  to  be  taken  as  controlling.     Mr. 
Endlich  says  of   these   declarations:     "They 
give  us  no  light  as  to  the  views  of  the  large 
majority  who  did  not  talk;  much  less  of  the 
mass  of  our  fellow  citizens  whose  votes  at  the 
polls  gave  that  instrument  the  force  of  fun- 
damental   law."    Endlich,    Interpretation  of 
Statutes,  ^  510.     Yet,  confessedly,  it  must  be  a 
source  of  satisfaction  to  those  who  are  called  on 
to  ascertain  the  intention  of  doubtful  provisioBs 
to  find  the  conclusions  arrived  at  to  be  in  accord 
with,  and  not  in  opposition  to,  the  views  of 
the  framers  of  the  law  so  far  as  expressed. 
We  think,  therefore,  a  proper  construction  of 
the  language  used  in  the  section  requires  the 
exemption  of  the  entire  property  of  this  institu- 
tion, wherever  situated,  and  in  whatever  form 
its  investments  may  be  found. 

This  construction  of  the  language  of  the  Con- 
stitution is  in  accord  with  the  long-settled  pol- 
icy of  the  state.  By  the  Kentucky  act  of  De- 
cember 17,  1825  (2  Morehead  &  Brown,  Stat, 
p.  1080),  it  was  provided:  "Hereafter  the 
trustees  or  managers  of  such  schools  or  sem- 


134 


Kentucky  Coubt  op  Appeals. 


May^ 


inaries  of  learning  within  this  commonwealth 
shall  not  be  bound  to  list  such  lands  for 
taxation  or  to  pay  any  taxes  on  the  same. 
Nor  shall  any  taxes  be  demanded  by  the  state 
for  any  such  land,  so  long  as  the  same  shall 
absolutely  and  bona  fide  belong  to  a  seminary 
or  school  of  learning."  This  statute,  and  the 
public  policy  it  recognized  and  enforced,  was 
continued  in  Rev.  Stat.  1852,  chap.  58,  art.  1, 
§  1,  as  follows:  '*Be  it  enacted  by  the  general 
assembly  of  the  commonwealth  of  Kentucky, 
that  lands  held  by  a  school  or  seminary  shall 
not  be  subject  to  taxation,  or  to  forfeiture,  for 
any  cause  whatsoever. "  And  the  same  policy, 
exempting  all  the  property  of  institutions  of 
learning,  was  continued  in  the  General  Stat- 
utes as  follows:  "The  real  estates  and  in- 
vestment devoted  to  public  schools,  semina- 
ries, universities,  colleges,  court-houses,  clerks' 
offices,  jails,  public  graveyards,  lunatic,  or- 
phan, and  deaf  and  dumb  asylums,  hospitals, 
infirmaries,  widows'  and  orphans'  asylums, 
foundling  asylums."  Gen.  Stat,  (original  ed. 
1872)  pp.  709,  710.  chap.  92,  art.  1,  g  3.  And 
the  Hewitt  revenue  law  of  1886  provided: 
"The  following  property  shall  be  exempt  from 
taxation :  Public  schools,  churches,  and  all 
property  of  seminaries,  asylums,  hospitals,  in- 
firmaries, and  colleges  and  all  other  funds 
devoted  to  charitable  purposes,  ...  ex- 
cept those  owned  by  joint-stock  companies 
or  associations  which  declare  dividends;  pro- 
vided that  nothing  herein  shall  be  construed 
as  exempting  any  property  which  is  used  or 
employed  for  gain  of  any  person,  nor  any 
properly  of  which  the  products,  rents,  or  uses 
are  not  devoted  solely  to  the  objects  of  the  in- 
stitution, as  distinguished  from  personal  gain 
of  the  individuals  connected  with  the  in- 
stitution." Under  these  statutes  we  are  not 
aware  that  endowments  of  asylums,  colleges, 
etc.,  not  operated  for  the  personal  gain  of 
indviduals  connected  with  the  institution 
have  ever  been  taxed;  and  it  is  inconceiv- 
able that  an  intention  to  reverse  the  policy  of 
the  state  in  this  respect  should  have  been  de- 
clared in  language  so  poorly  expressive  of  such 
intention.  As  said  by  the'  Supreme  Court  in 
United  States  v.  Hyder,  110  U.  S.  729,  28  L.  cd. 
308:  "The  revisers  would  not  have  proposed, 
nor  would  Congress  have  made,  such  a  funda- 
mental change  in  the  law  .  .  .  without 
employing  more  appropriate  terms  for  that 
purpose  than  those  which  the  section  con- 
tains. It  will  not  be  inferred  that  the  legis- 
lature, in  revising  and  consolidating  the  laws, 
intended  to  change  their  policy,  unless  such  in- 
tention be  clearly  expressed."  Except  for  the 
constitutional  enactment,  the  contention  of  the 
appellees  that  such  exemptions  would  be  sub- 
versive of  the  principlesannouncedin  the  bill  of 
rights  might  be  of  some  force;  but  the  consti- 
tution must  be  held  to  be  consistent  with  itself, 
and  the  policy  adopted  must  be  carried  out. 
But,  even  before  the  present  Constitution  was 
adopted,  this  policy  was  recognized  and  en- 
forced in  the  courts.  In  lliggins  v.  Prater,  91 
Ky.  18,  in  sustaining  a  tax  for  the  agricultural 
and  mechanical  college,  this  court  said:  "Other 
institutions  of  an  educational  character  and 
which  do  not  constitute  a  part  of  our  common- 
school  system  have  for  years  been  supported  by 
general  taxation.  .  .  .  The  framers  of  it 
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[our  Constitution]  and  the  people  adopting  It 
were  not  moved  by  a  fear  of  too  much  educa- 
tion, but  of  too  little.''  In  Zable  v.  LouisciUa 
Baptist  Orphans'  Borne,  92  Ky.  91, 13  L.  R.  A. 
668,  it  is  said:  "It  is  the  duty  of  the  state 
to  care  for  its  indigent  orphans,  and.  if  done- 
by  another,  he  renders  what  is  properly  a 
public  service;  and  the  legislature  may  there- 
fore, without  regard  to  the  extent  of  it,  ex- 
empt the  properly  devoted  to  such  use  from 
taxation. " 

We  have  already  considered,  perhaps  suffi- 
ciently, the  nature  of  this  institution,  but. 
in  view  of  the  appellee's  app)eal  to  the  bill 
of  rights,  it  is  not  improper  to  note  from  the 
yearbook  of  the  institution  (1892)  the  objects 
it  has  in  view.  "The  primary  object  of  this 
institution  is  to  educate  such  orphan  girls  as 
cannot  obtain  an  education  in  any  other 
way,  and  to  qualify  them  for  teaching.  .  .  . 
We  receive  three  classes  of  girls,  as  follows: 
(1)  Destitute  orphans,  who  have  no  relatives 
or  friends  to  aid  them;  (2)  orphans  destitute 
of  means  and  of  relatives  able  to  aid  them,  but 
whom  churches  or  benevolent  societies  are 
willing  to  sustain  at  the  school;  (3)  orphans 
who  have  some  means,  but  not  enough 
to  support  them  in  other  schools.  Precedence 
is  given  to  the  first  class,  and  as  many  of  them 
are  received  as  the  proceeds  of  the  endowment 
will  justify."  If  this  be  not  an  institution  of 
"purely  public  charity,"  and  entitled  to  the  aid 
of  the  state,  one  can  hardly  be  found  in  the 
state.  Other  reasons  for  the  exemption  are 
urged  by  the  appellant,  but  it  is  deemed  unnec 
essary  to  consider  them. 

For  the  reason  given,  the  judgments  are  re- 
versed for  proceedings  consistent  with  this  opin- 
ion. 

Dq  Relle  and  Guffy,  JJ.,  dissenting: 
We  dissent  from  the  opinion  of  the  majority 
in  these  cases,  and  will  state  briefly  the  grounds 
of  dissent.  The  question  for  decision  is 
whether  real  estate  in  the  city  of  Louisville, 
owned  by  the  appellant,  is  exempt  from  state, 
county,  and  city  taxation,  under  the  provi- 
sions of  g  170  of  the  Constitution  of  Kentucky. 
The  other  questions  made  in  argument  were 
not  passed  on  in  the  opinion  of  the  court,  and 
need  not  be  considered  here. 

The  exemption  is  claimed  under  §  170- 
of  the  present  Constitution,  which,  so  far  as 
applicable  to  the  question  in  this  suit,  is  as 
follows:  "Sec.  170.  Property  Exempt— Cities 
may  Exempt  Manufactories.  There  shall  be 
exempt  from  taxation  public  property  used  for 
public  purposes;  places  actually  used  for  relig- 
ious worship,  with  the  grounds  attached 
thereto  and  used  and  appurtenant  to  the  house 
of  worship,  not  exceeding  ^  acre  in  cities  or 
towns,  and  not  exceeding  2  acres  in  the 
country,  places  of  burial  not  held  for  private 
or  corporate  profit,  institutions  of  purely  public 
charity,  and  institutions  of  education  not  used 
or  employed  for  gain  by  any  person  or  corpo- 
ration, and  the  income  of  which  is  devoted 
solely  to  the  cause  of  education,  public  libra- 
ries, their  endowments,  and  the  income  of 
such  property  as  is  used  exclusively  for  their 
maintenance;  all  parsonages  or  residences 
owned  by  any  religiouM  society,  and  occupied 
as  a  home,  and  for  no  other  purpose,  by  the 
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minister  of  any  religion,  with  not  ezceedinff 
^  acre  of  ground  in  towns  and  cities  and  2 
acres  of  ground  in  the  country  appurtenant 
thereto."  In  connection  with  this  section  we 
must  consider  certain  other  sections  of  the 
Constitution,  in  so  far  as  they  indicate  the 
purpose  of  the  instrument,  and  shed  light  upon 
the  section  under  consideration.  It  should  be 
remembered  that  there  is  nothing  correspond- 
ing to  this  section  in  the  Constitution  of  1850. 
The  same  may  be  said  of  the  provisions  of  §  8, 
which  is  as  follows:  "Sec.  8.  All  men, when 
they  form  a  social  compact  are  equal ;  and  no 
grant  of  exclusive,  separate  public  emoluments 
or  privileges  shall  be  made  to  any  man  or  set 
of  men,  except  in  consideration  of  public  serv. 
ices;  but  no  property  shall  be  exempt  from 
taxation,  except  as  provided  in  this  Constitu- 
tion; and  every  grant  of  a  franchise,  privilege, 
or  exemption  shall  remain  subject  to  revoca- 
tion, alteration,  or  amendment."  Section  5 
contains  this  provision :  **No  preference  shall 
ever  be  given  by  law  to  any  religious  sect,  so- 
ciety, or  denomination ;  nor  to  any  particular 
creed, mode  of  worship,  or  system  of  ecclesiasti- 
cal polity;  nor  shall  any  person  be  compelled 
to  attend  anj  place  of  worship,  to  contribute 
to  the  erection  or  maintenance  of  any  such 
place,  or  to  the  salary  or  support  of  any  min- 
ister of  religion;  nor  shall  any  man  be  com- 
pelled to  send  his  child  to  any  school  to  which 
he  may  be  conscientiously  opposed."  In  this 
connection  we  quote  the  corresponding  pro- 
Tislon  of  the  old  Constitution  (§  5,  art.  13,  of 
the  Bill  of  Rights  of  the  Constitution  of  1850), 
as  follows:  "Sec.  5.  That  all  men  have  a 
natural  and  Indefeasable  right  to  worship  Al- 
mighty €k>d  according  to  the  dictates  of  their 
own  consciences;  that  no  man  shall  be  com- 
pelled to  attend,  erect,  or  support  any  place  of 
worship,  or  to  maintain  any  ministry  against 
his  consent;  that  no  human  authoritv  ought, 
in  any  case  whatever,  to  control  or  interfere 
with  the  rights  of  conscience;  and  that  no 
preference  shall  ever  be  given  by  law  to  any 
religious  societies  or  modes  of  worship." 
Section  171  of  the  present  Constitution  pro- 
vides: *'  .  .  .  Taxes  shall  be  levied  and 
•collected  for  public  purposes  only.  They  shall 
be  uniform  upon  all  property  subject  to  taxa- 
tion.within  the  territorial  limits  of  the  author- 
ity levying  the  tax."  And  ^  174  contains  the 
following:  "All  property,  whether  owned  by 
natural  persons  or  corporations,  shall  be  taxed 
in  proportion  to  its  value,  unless  exempted  by 
the  Constitution." 

It  is  evident  from  the  provisions  quoted  that 
the  policy  of  the  new  instrument  was  intended 
to  be  different  from  that  of  the  old  in  the  mat- 
ter of  exemptions  from  taxation.  The  change 
is  significant,  when,  in  connection  with  §  5, 
we  consider  the  provision  in  g  8  that  "no 
property  shall  be  exempt  from  taxation  except 
AS  provided  in  this  Constitution,"  the  provision 
in  I  171  that  taxes  shall  be  levied  and  collected 
for  public  purposes  only  and  shall  be  uniform 
upon  all  property  subject  to  taxation,  and  the 
provision  of  §  174  as  to  uniformity  of  taxation 
of  corporate  properly  with  that  of  Individuals. 
The  policy  of  the  new  Constitution  was  to  do 
away  with  exemptions.  Out  of  deference  to 
the  supposed  views  of  the  religions  element  of 
the  community,  certain  specific  exemptions 
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were  made,  and,  while  we  do  not  contend  that 
these  should  necesssarily  be  strictly  construed, 
they  should  certainly  not  be  extended  by  im- 
plication to  any  property  not  fairly  within  the 
meaning  of  the  Constitution.  Except  in  so 
far  as  the  Constitution  provides,  nothing  can 
be  exempted  from  taxation  which  might  not 
be  supported  by  taxation.  Undoubtedly  the 
exemption  of  any  property  works  an  increase 
of  the  burden  on  property  which  is  not  ex- 
empted, and  the  placing  of  a  burden  upon 
property,  by  tasing  it  to  a  greater  extent  in 
order  to  exempt  other  property,  is  to  that  ex- 
tent a  taking  of  properly  without  just  compen- 
sation. With  these  principles  in  mind,  the 
construction  of  g  170  is  simple.  First,  public 
property  is  exempted;  next,  places  actually 
used  for  religious  worship,  with  the  ground 
attached,  with  a  limitation  upon  the  extent  of 
the  ground;  next,  places  of  burial  not  held  for 
private  or  corporate  profit;  next,  institutions 
of  purely  public  charity;  and  then,  in  the  same 
clause,  institutions  of  education  not  used  or 
employed  for  gain  by  any  person  or  corpora- 
tion, and  the  income  of  which  is  devoted 
solely  to  the  support  of  education.  The  case 
In  which  the  main  opinion  of  the  majority  was 
rendered  turned  upon  the  construction  of  this 
phrase,  "institutions  of  purely  public  charity 
and  institutions  of  education  not  used  or  em- 
ployed for  gain."  And  the  first  question  is. 
What  is  meant  by  "institutions?"  Undoubt- 
edly, in  the  latter  part  of  the  clause,  the  word 
"Institution"  is  used  to  denote  the  physical, 
corporal  property  employed  for  the  purpose 
of  education;  and  it  Is  a  cardinal  canon  of 
construction  that  where,  in  one  part  of  a  clause 
of  a  statute,  a  word  having  two  meanings  is 
undoubtedly  used  In  one  sense,  it  will  be  con- 
strued to  be  used  In  the  same  sense  In  the 
other  parts  of  the  section,  unless  such  construc- 
tion Is  forbidden  by  the  context.  It  Is  practi- 
cally admitted  in  the  opinion  that  the  words 
"used  or  employed  for  gain"  apply,  and  can 
apply,  only  to  the  tangible  property  employed 
for  the  purpose  of  education.  We  can  con- 
ceive of  no  reason  for  attributing  to  the  phrase 
a  different  meaning  when  used  as  to  Institu- 
tions of  purely  public  charity.  If  it  had 
been  intended  to  exempt  the  endowment  of 
institutions  of  public H;harity  and  Institutions 
of  education,  It  may  fairly  be  argued  that  the 
same  phrase  would  have  been  used  which  is 
used  in  the  succeeding  clause  as  to  public 
libraries,  whose  endowments  are  exempted, 
together  with  the  income  of  such  properly  as 
is  used  exclusively  for  their  maintenance,  and 
this  is  done  as  to  libraries  in  express  terms. 
So,  in  the  next  succeeding  clause,  as  to  any 
parsonage  or  residence  owned  by  a  religious 
society,  and  occupied  as  a  home,  and  for  no 
other  purpose,  by  the  minister  of  any  religion. 
Further,  the  lands  attached  to  places  usvA  for 
religious  worship,  and  the  lands  appurtenant  to 
parsonages,  are  limited  in  extent.  But,  in 
this  case.  Institutions  of  purely  public  charity 
are  construed  to  mean  the  corporations  which 
conduct  such  institutions,  and  all  property 
belonging  to  such  corporations  is  exempted 
from  taxation.  We  cannot  assent  to  such 
a  construction.  Such  a  conclusion  would 
lead,  not  only  to  manifest  injustice  in  the 
matter  of  placing   burdens  upon   the  other 
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property  in  a  commanity,  but  ^ould  lead  cor- 
porations conducting  euch  institutions  to  se- 
lect, for  the  purpose  of  investment,  those  cit- 
ies and  towns  which  had  the  highest  tax 
rate,  in  order  to  benefit  by  the  advantage 
thereby  given  in  competition  for  tenants.  For, 
just  in  proportion  as  the  surrounding  prop- 
erty is  subjected  to  a  greater  tax,  is  a  greater 
bonus  given  to  the  corporation  which  owns 
the  exempted  property,  a  part  of  which  bo- 
nus it  can  afford  to  give  in  the  shape  of  a 
reduction  of  rent  whereby  to  entice  tenants 
away  from  the  owners  of  the  surrounding 
property.  Just  in  proportion  to  the  increase 
of  exempted  property  held  by  such  corpora- 
tions in  a  city  or  town,  must  the  tax  rate  be- 
come higher,  and  the  inducement  greater  to 
such  corporations  to  invest  their  surplus 
there.  And  this  leads  to  further  injustice. 
The  tenants  of  such  a  corporation,  induced 
to  become  such  by  a  reduction  of  rent,  are 
thereby  enabled  to  undersell  their  neighbors, 
who  are  compelled  to  contribute  their  just 
proportion  towards  bearing  the  burden  of 
taxation  placed  upon  the  property  they  oc- 
cupy. Is  it  conceivable  that  the  Constitution 
was  intended  to  work  such  injustice? 

It  is  matter  of  state  history,  which  this 
court  can  and  ought  to  take  knowledge  of. 
that  the  present  Constitution  was  proclaimed 
to  the  people  as  putting  a  limit  upon  exemp- 
tions. Legislatures  no  longer  were  to  work 
their  will  by  exemptions  in  favor  of  the  par- 
ticular sect  which  the  majority  happened  to 
favor,  or  to  pool  their  issues"  in  favor  of  a 
number  of  sects,  whose  adherents  might  con- 
stitute a  majority.  Specific  exemptions  were 
made  in  favor  of  property  devoted  to  certain 
uses,  which  were  supposed  to  furnish  an  ex- 
cuse, if  not  a  reason,  for  relief  from  the  com- 
mon burden.  .  With  great  ingenuity,  limita- 
tions more  apparent  than  real  were  placed 
upon  these  exemptions,  and  the  finished  in- 
strument was  spread  before  the  people  as  an 
enduring  check  upon  the  power  of  future  legis- 
latures to  tax  one  man's  property  for  the  pur- 
pose of  exempting  another's.  Moved  by  these 
and  similar  representations,  the  people  voted 
by  a  majority  of  some  140,000  that  this  instru- 
ment should  be  their  fundamental  law.  And 
with  what  result?  To  fasten  upon  their  necks 
a  burden  of  constitutional  exemptions  which 
can  only  be  removed  by  a  new  constitutional 
convention  or  a  constitutional  amendment;  to 
place  limitations,  not  upon  the  legislative 
power  to  grant  exemptions,  but  upon  their  own 
power  to  refuse,  control,  or  repeal  them.  It 
is  to  no  purpose  to  cite  the  language  of  the  de- 
bates. Endlich  says,  of  the  declarations  of 
members  of  a  convention :  *  'They  give  us  no 
light  as  to  the  views  of  the  large  majority  who 
did  not  talk,  much  less  of  the  mass  of  our  fel- 
low citizens  whose  vote  at  the  poles  gave  that 
instrument  the  force  of  fundamental  law." 
Kndlich,  Interpretation  of  Statutes.^  510.  And 
everyone  who  knows  anything  of  conventions 
and  legislatures  knows  that  the  declarations  of 
the  speakers  not  only  do  not  represent  the  con- 
victions of  those  who  do  not  speak,  but  fre- 
quently do  not  give  the  real  views  of  the 
speakers  themselves.  Speeches  in  such  bod- 
ies are  not  even  supposed  to  be  made  for  the 
mere  purpose  of  declaring  the  views  of  the 
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speakers,  but  for  the  purpose  of  influencing 
the  votes  of  the  listener.  Hence,  another 
than  the  real  reason  for  the  advocacy  of  a 
provision  is  often  given,  and  another  than  the 
true  interpretation  of  the  language  of  a  sec- 
tion is  too  often  suggested  in  argument. 
Members  who  are  in  the  minority  strive  for 
the  substitution  of  less  definite  language  than 
that  proposed  by  the  majority,  with  the  pur- 
pose of  taking  their  chances  in  the  courts. 
But  it  is  not  by  the  declarations,  more  or 
less  sincere,  of  the  individual  members  of  the 
convention,  nor  the  understanding  of  the  ma- 
jority, that  the  instrument  obtains  validity  or 
its  meaning  is  to  be  ascertained.  It  is*  the 
votes  of  the  plain  people  which  give  it  force 
and  effect,  and  from  this  fact  flows  the  wise 
rule  of  constitutional  construction,  univer- 
sally acknowledged  by  the  courts  since  the 
foundation  of  the  government,  though  too 
often  disregarded  in  practice,  that  the  lan- 
guage of  such  an  instrument  is  to  be  construed 
according  to  its  ordinary  and  common  mean- 
ing, and  Uiat  sense  is  to  be  given  its  provisions 
which  was  understood  by  the  people  whose 
ballots  made  it  organic  law. 

Applying  this  test  to  the  provision  in  ques- 
tion, we  find  a  sectarian  charity  school,  op- 
erated by  a  corporation  created  by  special  act 
which  provided ''that  the  institution  shall  be 
located  in  the  town  of  Midway,  in  the  county 
of  Woodford."  It  comes  to  this  court  claim- 
ing exemption  from  taxation  upon  property 
situated  in  Louisville  which  is  leased  to  ten- 
ants for  various  purposes,  and  the  rents  from 
which  are  applied  to  canning  on  the  institu- 
tion at  Midway.  Waiving  the  question 
whether  the  charity  thus  provided  for  is  purely 
public,  about  which  there  is  srrave  doubt,  the 
question  arises,  How  many  Kentucky  votera 
had  an  idea  that  they  were  authorizing  the  ex- 
emption of  houses  in  Louisville,  the  rent^  of 
which  were  used  to  carry  on  an  institution  at 
Midway?  That  the  word  "institution,"  in  this 
section,  was  understood  by  the  people  to  de- 
note the  physical  property  used  for  the  chari- 
table or  educational  object,  there  can  be  little 
doubt.  Not  one  voter  in  a  thousand  would 
imagine  that,  in  speaking  of  an  institution  not 
used  or  employed  for  gain  by  a  person  or  cor- 
poration, tie  word  *'mstitutlon"  was  used  to 
mean  a  corporation.  It  would  instantly  occur 
to  the  average  man  that  the  words  used  could 
not  have  been  intended  to  provide  for  the  case 
of  a  corporation  not  used  for  gain  by  a  corpo- 
ration, and  that  the  thing  meant  by  "institu- 
tion" was  the  land  and  house  and  appurte- 
nances used  for  the  conduct  of  the  charity,  or 
for  the  educational  purpose.  If  it  was  not  so 
meant  by  the  framers  of  the  instrument,  it 
must  have  been  intended  to  deceive  the  people. 
So,  the  income  of  an  institution  of  education 
must  be  limited  to  the  income  which  is  derived 
from  the  tuition  fees.  Authority  is  abundant 
in  favor  of  the  construction  here  stated. 
"Property  from  which  a  revenue  is  derived  la 
not  exempt.  Property  used  exclusively  as  a 
general  dispensary  is  exempted ;  but  lots  and 
buildings  thereon,  when  an  investment,  the 
income  of  which  is  to  be  applied  to  the  pur- 
poses of  the' dispensary,  and  stocks  and  public 
securities  held  by  it,  are  subjects  of  taxation. 
The  fact  that  the  renU  and  revenues  of  a  prop- 
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erty  owned  by  a  charitable  corporation  are 
devoted  to  the  charitable  purposes  for  which 
the  corporation  was  organized,  will  not  exempt 
such  property  from  taxation.  It  is  only  when 
the  property  itself  is  actually  and  directly 
used  for  charitable  purposes  that  the  law  ex- 
empts it  from  taxation."  1  Desly,  Taxn.  119. 
And  again :  *'A  building  of  a  benevolent  society 
is  liable  to  taxation  to  the  extent  of  the  value 
of  the  rental  received.  The  building  of  a 
benevolent  society  leased  for  pecuniary  profit 
is  taxable,  although  built  with  funds  that 
were  exempt,  and  into  which  the  rents  are 
paid.  Where  the  property  of  a  benevolent 
society  was  leased  for  business  purposes,  and 
an  income  derived  therefrom,  its  status  as  tax- 
able properly  is  thereby  fixed."  1  Desly. 
Taxn.  120.  **Where  a  statute  exempts  from 
taxation  properly  devoted  to  religious,  educa- 
tional, or  other  purposes,  or  exempts  the  prop- 
erty of  a  corporation,  the  exemption  will  be 
confined  in  the  former  case  to  property  used 
exclusively  for  such  purposes;  in  the  latter, 
to  property  necessary  to  the  objects  of  the 
company's  incorporation."  25  Am.  &  £ng. 
£nc.  Law,  p.  162.  ''Unless  the  terms  of  the 
statute  are  explicit  to  the  contrary,  a  general 
exemption  of  the  property  of  educational  in- 
stitutions will  be  confined  to  property  actually 
and  exclusively  used  by  the  institution  for  its 
legitimate  purposes.  If  the  property  is  used 
for  other  purposes,  the  fact  that  the  proceeds 
of  such  use  Are  devoted  to  carry  out  objecfs 
of  the  institution  is  immaterial."  Id. 
pp.  165-167.  And  see  WaHibum  College  v. 
SJtaunee  County  Comrs.  8  Kan.  850,  and  County 
Cmnrs,  v.  Colorado  Seminary,  12  Colo.  497. 
An  exemption  to  one  is  a  tax  upon  others,  and 
the  language  of  the  Constitution  should  not 
be  stramed  to  authorize  such  an  act  of  in- 
justice. This  court  has  said:  "As  a  general 
rule,  the  test  of  the  right  to  exempt  property 
is  the  existence  of  the  right  to  levy  a  tax  to 
foster  such  property.  The  levy  of  a  direct 
t>tx  upon  the  whole  people  of  the  state,  to  be 
paid  to  this  corporation  to  forward  the  objects 
stated  in  tbeir  charter,  would  be  declared  at 
first  blush  unconstitutional,  and  yet  that  is 
what  is  indirectly  done  by  the  exemption.  If 
the  same  power  exercised  by  this  corporation 


had  been  conferred  upon  a  designated  ind{> 
vidual,  it  would  strike  anyone  as  palpably 
beyond  legislative  authority.  But  there  is  no 
difference  in  principle  between  the  corpora- 
tion and  an  individual.  If  there  is  the  power 
to  exempt  the  one,  there  is  unquestionably  the 
power  to  exempt  the  other."  Barbour  y.  Louis- 
ville Bd,  of  Trade,  82  Ky.  654. 

It  would  be  unprofitable  to  discuss  the  many- 
collateral  questions  which  have  been  urged  or 
suggested.  The  clflim  of  contract  exemption 
seems  to  us  to  have  little  merit,  and  is  not  re- 
lied on  in  the  opinion  of  the  majority.  The 
question  whether  a  corporation  would  be  ex- 
empt, under  §  170,  which  was  created  for  the 
purpose  of  education,  to  be  imparted  by  the 
corporators,  with  a  provision  devoting  the 
surplus  revenue  to  charity,  after  providing  a 
liberal  salary  for  the  corporators,  does  not 
properly  arise  in  this  case.  It  may  be  men- 
tioned that  the  reasoning  of  the  opinion  in 
Burd  Orphan  Asylum  v.  Upper  Barlty  School 
Dist.  90  Pa.  21,  much  relied  on  in  support  of 
the  opinion  of  the  majority  upon  the  question 
of  what  is  a  purely  public  charity,  has  been 
questioned  by  the  same  court  in  Philadelphia 
V.  Mawnic  Home,  160  Pa.  572,  28  L.  B.  A.  545^ 
the  reasoning  of  the  latter  case  being  in  direct 
confiict  with  that  of  the  former.  The  im- 
portance of  the  main  question  in  this  case  can 
scarcely  be  overestimated.  It  is  not  a  mere 
question  of  the  taxes  sought  to  be  collected 
upon  Louisville  property  belonging  to  the 
female  orphan  school,  as  the  most  casual  glance 
at  the  statistics  given  in  the  census  reports  will 
show.  Behind  the  little  Midway  school  stalk 
great  sectarian  corporations,  "rich  beyond  the 
dreams  of  avarice,"  directed,  no  doubt,  by 
honest  and  devoted  men,  but,  as  corporations, 
demanding,  as  of  right,  from  the  state  and  the 
municipality  privileges  which  jio  good  citizen 
ought  to  ask  for  himself.  The  result  is  to  be 
deplored,  not  only  as  it  works  an  increase  of 
the  burden  of  taxation,  already  sufficiently 
onerous,  upon  the  masses  of  the  people,  but 
in  the  inevitable  reaction  against  corporations, 
formed  for  worthy  objects,  but  which  seek  to 
profit  by  injustice. 

Rehearing  denied. 
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1.  Persons  yet  unascertained  and  un- 
born are  not  deprived  uf  tbeir  rigrhts  without 
due  process  of  law  by  making  them  defendants 
to  a  bill  to  remove  a  cloud  upon  title,  and  having 


them  represented  by  a  guardian  ad  litem  as  pro- 
vided by  Stat.  1897,  chap.  &22. 

8«  A  deed  of  trust  which  was  never  de- 
livered does  not  amount  to  a  declaration  of 
trust  merely  l)ecau8e  it  was  recorded  by  the 
grantor,  when  there  is  nothing  to  show  that  be 
intended  to  creat  any  trust,  except  as  the  deed 
provided. 

8.  A  cloud  on  title  may  be  removed  in 
equity  although  the  defendants  have  not  done 


NoTB.— As  to  Judicial  proceedings  affecting  the  I 
rights  of  unborn  children,  see  also  Nelson  v.  Gal- 
Teston,  H.  &  S.  A.  R.  Co.  (Tex.)  11 L.  R.  A.  391;  and  ' 
40  L.  R.  A. 
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or  threatened  to  do  any  thing  in  opposition  to  the 
title  of  the  plaintiff. 

(February  25,  1888.) 

REPORT  by  the  Supreme  Judicial  Court  of 
Essex  County  for  the  opinion  of  the  full 
bench  of  a  suit  brought  to  remove  cloud  from 
title  to  certain  real  estate.    Decree  for  plaintiffs. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hunting^ton  A  Fits,  for  plaintiffs: 

The  plaintiffs  are  in  possession  of  the  prem- 
ises, taking  the  rents  and  profits,  and  have  no 
complete  and  adequate  remedy  at  law. 

Clouston  V.  Shearer,  99  Mass.  209;  Martin 
V.  Graves,  5  Allen,  601;  Russell  v.  Deshon,  124 
Mass.  342. 

The  trusts  set  out  in  the  trust  deed  were 
never  perfectly  created  in  the  way  the  settler 
intended  to  create  them,  viz.:  by  a  transfer  of 
the  legal  title  to  a  trustee;  and  the  incomplete 
voluntary  conveyance  cannot  be  sustained  as 
a  declaration  of  trust. 

The  trust  deed  was  not  delivered. 

Loring  v.  Whitney,  167  Mass.  550;  Barnes  v. 
Barnes,  161  Mass.  381. 

It  was  retained  by  George  B.  Loring,  who 
remained  in  possession  of  the  premises  as  be- 
fore, until  he  conveyed  them  some  time  later 
to  his  wife  and  daughter  through  the  medium 
-of  his  brother. 

Equity  will  not  help  a  volunteer  to  enforce 
an  intention  to  create  a  bounty,  manifested  by 
an  imperfect  gift  or  conveyance. 

Ellison  V.  Ellison,  6  Ves.  J.  656;  1  White  & 
&  Tudor's  Lead.  Cas.  in  Eq.  p.  382  [823],  and 
notes. 

In  order  to  render  a  voluntary  settlement 
valid  and  effectual,  the  settlement  must  have 
•  done  everything  which,  according  to  the  na- 
ture of  the  property  comprised  in  the  settle- 
ment, was  -necessary  to  be  done  in  order  to 
transfer  the  property  and  render  the  settle- 
ment binding  upon  him. 

Milroy  v.  Lord,  4  DeG.  F.  &  J.  264;  War- 
ringer  v.  Rogers,  L.  R.  16  Eq.  340;  Richards 
V.  Uelbridge,  L.  R.  18  Eq.  11;  Moore  v.  Moore, 
L.  R.  18  Eq.  474;  Re  Breton,  L.  R.  17  Ch.  Div. 
416;  R£  Shields,  53  L.  T.  N.  S.  5;  Hayes  v.  Al- 
liance British  F.  Life  d  F.  Assur.  Co.  Ir.  L. 
R.  8  C.  L  149;  HartUy  v.  Nicholson,  44  L.  J. 
Ch.  N.  S.  277. 

In  some  of  the  English  cases  there  seems  to 
have  been  an  inclination  to  relax  the  rule  and 
bold  that  an  assignment  which  was  ineffectual 
to  pass  the  legal  title  might  yet  take  effect  as  a 
declaration  of  trust,  and  the  donor  declared  a 
trustee  for  the  party  designed  to  be  benefited. 

Richardson  v.  Richardson,  L.  R.  3  Eq.  686; 
Morgan  v.  Malleson,  L.  R.  10  Eq,  475;  Bad- 
deley  v.  Baddeley,  L.  R.  9  Ch.  Div.  113;  Fox 
V.  Hawks,  L.  R.  13  Ch.  Div.  822. 

But  these  decisions  have  all  been  overruled 
or  questioned  in  the  cases  above  cited. 

In  this  country  the  latest  decisions  of  our 
courts  have  followed  and  sustained  Milroy  v. 
Lard. 

THckers&vUs  Appeal,  115  Pa.  198;  Smith's  Es- 
tate, 144  Pa.  428;  Young  v.  Young,  80  N.  Y. 
422.  36  Am.  Rep.  634;  Oovin  v.  I)e  Miranda, 
83  Hun.  414;  Bearer  v.  Beater,  117  N.  Y.  421, 
6  L.  R.  A.  403;  Wadd  v.  Hazleton,  137  N.  Y. 
215,  21  L.  R.  A.  693;  Flanders  v.  Blandy,  45 
Ohio  St.  108;  Pope  v.  Burlington  Sav.  Bank, 
40  L.  R.  A. 


56  Vt.  284,  48  Am.  Rep.  781;  Stone  v.  King,  7 
R.  I.  358.  84  Am.  Dec.  557;  Lloyd  v.  Brooks, 
34  Md.  27;  Lane  v.  Emng,  81  Mo.  75,  77  Am. 
Dec.  e[32;  Landon  v.  Hutton,  50  N.  J.  Eq.  500; 
Stone  V.  Hacket,  12  Gray,  227;  Gummings  v. 
Bramhall,  120  Mass.  552. 

But  if  the  imperfect  instrument  of  convey- 
ance can  be  construed  to  be  a  declaration  of 
trust  in  order  to  effectuate  the  supposed  in- 
tention of  the  settler,  the  intention  must  be 
evinced  by  acts  which  admit  of  no  other  inter- 
pretation than  that  the  settler  had  ceased  to  be 
and  others  had  become  the  beneficial  owners 
of  the  propertv. 

Landon  v.  button,  50  N.  J.  Eq.  200;  Heart- 
ley  V.  Nicholson,  44  L.  J.  Ch.  N.  8.  279;  An- 
trobus  V.  Smith,  12  Yes.  Jr.  89. 

A  voluntary  covenant  or  agreement  will 
not  be  enforced  or  effect  given  to  an  imper- 
fect gift  because  of  the  existence  of  a  meritori- 
ous consideration. 

Notes  on  Sllison  v.  Ellison,  1  White  &  Tu- 
dor,  Cas.  in  Eq.  882  [323];  PhiUips  v.  Fhye,  14 
Allen,  86;  Buford  v.  McKee,  1  Dana,  107; 
Hayes  v.  Kershow,  1  Sandf.  Ch.  258;  Badgley  v. 
Voirain,  68  111.  25, 18  Am.  Rep.  541;  1  Lewin, 
Tr.  Flint's  notes,  8th  ed.  83;  Acts  1897,  chap. 
522. 

The  law  only  operates  on  real  estate  within 
the  commonwealth. 

United  States  v.  Fox,  94  U.  S.  315,  24  L.  ed. 
192. 

As  to  persons  within  the  jurisdiction  of  the 
court  and  within  reach  of  process,  but  on 
whom  actual  service  had  not  been  made,  serv- 
ice by  publication  in  a  proceeding  in  rem  is 
clearly  sufficient. 

As  to  the  constitutionality  of  the  act  with 
respect  to  nonresidents,  see — 

Arndt  v.  Griggs.  134  U.  S.  816.  38  L.  ed. 
918;  Jackson,  Hart,  V4  Lamphire,  3  Pet. 
280,  7  L.  ed.  679:  Parker  v.  Overman, 
18  How.  137,  15  L.  ed.  318;  Pennoyer  v. 
JSTeff,  96  U.  S.  714.  24  L.  ed.  565;  Hart  v.  -Sfin- 
som,  110  U.  S.  151.  28  L.  ed.  101;  Langdon  v. 
Sherwood,  124  U.  8.  74,  31  L.  ed.  344;  Gormley 
v.  Clark,  134  U.  S.  388,  83  L.  ed.  909;  Eberling 
V.  Dreyer,  149  N.  Y.  460;  Dillon  v.  Heller,  39 
Kan.  599. 

The  right  of  the  state  to  authorize  proceed- 
ings in  rem  by  which  persons  unborn  shall  be 
bouncyiasbeen  so  often  recognized  by  the  leg- 
islature without  any  question  being  raised  as 
to  the  constitutionality  of  the  preceding,  that 
it  seems  too  late  to  raise  any  such  question 
now. 

Pub.  Stat.  chap.  178,  g§  9,  35,  62,  63,  70; 
Stat.  1882,  chap.  6:  Pub.  Stat.  chap.  120,  §  20; 
Pub.  Stat.  chap.  141,  §  21;  Crippen  v.  Dexter, 
13  Gray.  330;  Pub.  Stat  chap.  144,  g§  13, 14; 
Slat.  1889.  chap.  466,  i^g  1,  2;  Stat.  1885,  chap. 
288;  Morse  v.  Hill,  136  Mass.  60;  Stat.  1888. 
chap.  420;  Stat.  1889,  chap.  442;  Pub.  Stat, 
chap.  142,  fc5?5  13-17. 

Mr,  R.  D.  Weston-Smith,  for  defendants: 

In  the  absence  of  statute,  courts  of  equity 
have  no  authority  to  make  any  decrees  except 
such  as  operate  strictly  in  personam. 

Any  statute  authorizing  a  court  to  render 
such  a  decree  against  a  defendant  who  had  not 
been  actually  served  with  process,  or  who  had 
not  appeared  in  the  cause,  would  be  clearly 
unconstitutional. 
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•"  Band  v.  Hanson,  154  Mass.  87,  12  L.  R.  A. 
574;  Pennoyer  v.  Ntff,  95  U.  S.  714,  24  L.  ed. 
565:  Eliot  v.  McGormick.  144  Mass.  10;  iScoW 
V.  MeNeal,  154  U.  S.  34,  38  L.  ed.  896. 

The  proceeding  contemplated  by  the  Statute 
of  1897,  chap.  522,  so  far  at  least  as  it  looks  to 
im  adjudication  on  the  claims  of  persons  who 
are  unascertained,  not  in  being,  unknown,  or 
out  of  the  common  wealth,  is  substantially  a 
proceeding  in  rem;  and  it  is  well  settled  that 
as  against  nonresidents  or  unknown  persons  it 
is  within  tliB  constitutional  power  of  the  legis- 
lature to  authorize  the  making  of  a  decree  in 
rem  establishing  the  title  after  notice  by  pub- 
lication, such  notice  being  deemed  constructive 
service. 

Constructive  service  is  held  to  be  sufficient 
because  the  res,  the  title  to  which  is  in  contro- 
versy, is  within  the  jurisdiction  of  the  court, 
and  because  the  notice  given  enables  parties 
whose  rights  may  be  affected  by  the  proceed- 
ing to  come  in  and  defend.  The  constitution- 
ality of  such  constructive  service  is  sustained 
on  the  express  ground  that  it  enables  persons 
who  are  interested  to  come  in  and  defend  if 
they  see  fit. 

mArndt  v.  QHggs,  184  U.  8.  316,  38  L.  ed. 
•918;  Langdon  v.  bheruood,  124  U.  8.  74,  31  L. 
«d.  344;  ^ott  V.  McNeal,  154  U.  8.  84.  38  L. 
ed.  896;  IHck  v.  F(/raker,  155  U.  S.  404,  89  L. 
«d.  201;  Lynch  v.  Murphy,  161  U.  8.  247,  40 
L.  ed.  688;  Hamilton  v.  Brawn,  161  U.  8.  256, 
40  L.  ed.  691. 

There  are  various   probate  proceedings  in 
which  the  rights  of  persons  unascertained  or 
not  in  being  are  determined  after  the  appoint- 
ment of  a  guardian  ad  litem. 
.      Morse  v.  Hill,  136  Mas.s.  60. 

The  proceedings  of  probate  courts,  however, 
in  dealing  with  the  estates  of  deceased  persons, 
are  in  many  respects  peculiar  and  furnish  no 
«afe  analogy. 

Cases  which  constitute  exceptions  to  the 
general  rule,  and  in  which  it  has  been  held 
that  persons  not  actually  before  the  court  can 
be  bound  by  the  decree,  may  apparently  be 
divided  into  four  classes: 

1.  Cases  in  which  the  parties  are  extremely 
numerous,  and  where  "sufficient  persons  are 
l)efore  the  court  honestly,  fairly,  and  fully  to 
try  the  general  right." 

Story,  Eq.  PI.  10th  ed.  g§  94-135;  HUls 
V.  Barnard,  153  Mass.  67,  9  L.  R.  A.  211; 
HUls  V.  Putnam,  152  Mass.  124;  Smith  v.  Will- 
iams,  116  Mass.  510. 

2.  Cases  in  which  the  parties  whose  inter- 
ests are  to  be  concluded  are  represented  by  an 
•executor  or  administrator. 

Story,  Eq.  PI.  lOth  ed.  §§  140,  141,148,  203. 

8.  Cases  In  which  absent  persons  are  repre- 
sented by  a  trustee. 

Story,  Eq.  PI.  10th  ed.  §§  143,  149, 150, 207, 
1817. 

4.  Cases  in  which  it  has  been  held  that  a  first 
tenant  in  tail  in  esse  represents  subsequent 
•estates  and  interests. 

Story.  Eq.  PI.  10th  ed.  §§  144, 147, 198, 202. 

All  these  exceptions  rest  on  the  theory  of 
representation. 

All  persons  materially  interested,  either  le- 
gally or  beneficially,  in  the  subject-matter  of  a 
«uit,  are  to  be  made  parties  to  it  either  as 
40L.R.A. 


plaintiffs  or  defendants,  so  that  there  may  be  a 
complete  decree  which  shall  bind  them  all. 

Story.  Eq.  PI.  10th  ed.  §  72;  Crease  v.  Bab- 
cock,  10  Met.  525;  Jemtt  v.  Tucker,  189  Mass. 
566. 

The  trusts  declared  in  George  B.  Loring's 
trust  deed  were  effectually  created. 

We  insist  on  the  importance  of  carrying  out 
the  declared  intention  of  the  settler  to  affect 
the  property  with  a  trust,  as  distinguished 
from  his  intention  to  make  himself  or  any 
other  person  a  trustee.  That  the  trust  shall 
be  established  is  in  most  cases  the  settler's  one 
paramount  object.  That  the  trust  shall  be 
administered  by  any  particular  person  is  a 
matter  of  very  trifling  consequence.  The  in- 
tention, therefore,  to  affect  the  property  with 
a  trust  should,  if  possible,  be  carried  out,  even 
though  the  intended  settlement  be  voluntary. 

Bx  parte  Pye,  18  Ves.  Jr.  140;  Airey^,  Hall, 
3  Smale  &  G.  815;  Pamell  v.  Hingston,  3 
Smale  &  G.  337;  Arthur  v.  Clarkson,  35Beav. 
458;  Kekemch  v.  Manning,  1  D^G.  M.  <&  G. 
176;  Bichardson  v.  Bichardson.  L.  R.  8  Eq. 
686;  Morgan  v.  Malleson,  L.  R.  10  Eq.  475; 
Baddeleyv.  Baddeley,  L.  R.  9  Ch.  Div.  113; 
Jones  V.  Jones,  23  Week.  Rep.  1;  Fox  v.  Hawks, 
L.  R.  13  Ch.  Div.  822;  Adavis  v.  Adams.  88  U. 
8.  21  Wall.  185,  22  L.  ed.  504;  Jonesy.  Clifton, 
101  U.  8.  225,  25  L.  ed.  908;    Mom-e  v.  Page, 

111  U.  8.  117,28L.ed.  873;  Sanfordv.  Finkle, 

112  111.  146;  Hunt  v.  Johnson,  44  N.  Y.  27,  4 
Am.  Rep.  631;  Pennsylvania  Salt  Mfg.  Co.  v. 
J^^eel,  54  Pa.  9;  Scott  v.  Dickson,  108  Pa.  6,  56 
Am.  Rep.  192;  Crooks  v.  Crooks,  84  Ohio  St. 
610;  Brookbank  v.  Kennard,  41  Ind.  839; 
Majors  v.  Ecerion,  89  III.  56,  31  Am.  Rep.  65; 
CAal  V.  Greenieood,  106  Mich.  572. 

Notice  to  Anua  8.  Loring,  one  of  the  bene- 
ficiaries, was  sufficient  to  establish  the  trust  in 
favor  of  all,  in  analogy  to  the  doctrine  that 
delivery  of  a  deed  to  one  of  several  grantees  is 
a  sufficient  delivery  to  the  use  of  all. 

Perry  v.  Holde[i,  22  Pick.  269;  Hubby  v. 
Hubby,  5  Cush.  516,  52  Am.  Dec.  742. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  to  remove  a  cloud 
upon  the  title  to  land  in  the  possession  of  the 
plaintiffs,  who  claim  to  be  the  owners  thereof. 
The  cloud  consists  in  the  record  of  a  deed  of 
trust  from  the  late  George  B.  Loring  to  the 
late  John  A.  Loring,  in  trust  "during  the  life 
of  Anna  8.  Loring,  wife  of  said  George  B. 
Ix^ring,  and  of  Sally  P.  Loring,  the  daughter 
of  said  George  B.  Loring,  to  pay  over  to  them 
one  half  part  to  each  of  the  net  rents  and 
profits  thereof,  and  at  the  death  of  either  of 
them  the  said  Anna  8.  or  Sally  P.  Loring  to 
convey  her  one-half  share  in  the  said  estate 
to  her  heirs  at  law,  or  to  make  such  disposal 
of  it  as  she  shall  direct  by  will."  There  were 
further  provisions,  not  now  material.  This 
deed  was  signed  and  put  on  record  by  said 
George  B.  Loring^  and  it  was  also  signed  by 
said  Anna  8.  Loring  to  release  dower  and 
homestead,  but  it  was  never  accepted  by  the 
grantee,  and,  upon  the  facts  found  at  the  hear- 
ing, it  was  never  delivered,  Barnes  v.  Barnes, 
161  Mass.  381.  It  was  held  by  us  in  Loring  v. 
}Vhitney,  16-7  Mass.  550,  that  the  existence  of 
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this  deed  and  record  constituted  such  a  cloud 
that  a  purchaser  ouj^ht  not  to  be  compelled  to 
accept  a  title.  The  present  bill  accordlDgly  is 
brought  to  remove  that  cloud. 

The  first  question  to  be  considered  is  whether 
the  requisite  parties  are  properly  before  the 
court,  and  the  only  doubt  is  whether  parties 
unascertained  and  now  unborn,  who  are  con- 
tingently interested,  can  be  so  represented  be- 
fore the  court  that  a  decree  affecting  their 
rights  can  be  entered.  Stat.  18»7,  chap.  522, 
provides  that  in  cases  like  the  present  a  guar- 
dian ad  litem  may  be  appointed  to  represent 
such  parties,  and  that  the  suit  shall  be  deemed 
to  be  a  proceeding  in  r^m  against  the  land,  and 
that  a  decree  establishing  or  declaring  the  va- 
lidity, nature,  or  extent  of  the  plaintiff's  title 
may  be  entered,  which  decree  shall  operate  di- 
rectly on  the  land.  There  is  no  doubt  that  the 
statute  is  sufficient  in  its  terms  to  cover  the 
present  case,  and  all  requisite  steps  under 
the  statute  have  been  duly  taken.  The  ques- 
tion, then,  remains  whether  the  statute  is  con- 
stitutional, under  the  12th  article  of  the  Dec- 
laration of  Rights,  which  provides  that  no 
subject  shall  be  deprived  of  his  property  *'but 
by  the  law  of  the  land;"  and  the  14th 
Amendment  of  the  Constitution  of  the  United 
States,  which  provides  that  no  state  shall  de- 
prive any  person  of  life,  liberty,  or  property 
•* without  due  process  of  law."  It  is  con- 
tended for  the  aefendants  that  no  constructive 
sei-vice  of  process  can  reach  these  persons  yet 
unascertained  and  unborn.  It  is  conceded 
that  there  may  be  a  good  constructive  service 
upon  nonresidents  and  unknown  persons,  be- 
cause such  service  enables  them  to  come  in 
and  defend;  but  it  is  contended  that  this  rule 
does  not  extend  so  far  as  to  include  persons 
unascertained  and  unborn,  and  that  no  suffi- 
cient service  can  be  made  upon  them,  and  that, 
therefore,  the  provisions  of  Stat.  1897,  chap. 
622,  do  not  fulfil  the  constitutional  require- 
ment of  due  process  of  law.  If  this  argument 
were  to  prevail,  it  would  often  happen  that 
the  settlement  of  a  title  to  land  would  have  to 
remain  in  abeyance  for  an  indefinite  period  of 
time,  in  cases  where  possible  contingent  inter- 
ests were  shown  to  exist.  If  a  deed  purport- 
ing to  create  such  interests  were  inadvertently 
or  fraudulently  put  on  record,  if  such  a  deeii 
were  stolen,  or  even  forged,  and  put  on  record 
by  the  thief  or  forger;  nay,  even  if  a  forgery 
were  committed  in  the  registry  of  deeds  by 
making  what  appeared  to  be  a  record  of  such 
a  deed,  when  in  fact  no  such  deed  or  form  of 
deed  existed, — the  courts  would  be  powerless 
to  inquire  into  and  determine  the  facts,  be- 
cause parties  purporting  to  have  possible  con- 
tingent interests  could  not  be  brought  in  or 
represented.  In  this  way  a  title  might  be  tied 
up  for  an  indefinite  period,  by  an  unauthorized 
or  criminal  act,  with  no  power  in  the  courts  to 
afford  a  remedy.  Such  a  result  should  not  be 
reached,  except  upon  most  stringent  reasons 
of  necessity.  In  Clarke  v.  Cordis,  4  Allen, 
466,  the  constitutionality  of  Stat.  1861,  chap. 
174,  §  1,  authorizing  compromises  of  contro- 
versies respecting  estates  in  the  hands  of  exec- 
utors, administrators,  guardians,  and  trustees 
was  expressly  declared.  The  court  said: 
**Such  contingent  rights  and  interests  are  duly 
protected  by  the  provision  which  requires  the 
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court  to  appoint  some  suitable  person,  whose 
duty  it  shall  be  to  represent  them  in  all  pro- 
ceedings under  the  statute,  and  by  the  require- 
ment that  the  court  shall  adjudge,  on  due  ex- 
amination and  inquiry,  that  the  proposed 
award  or  compromise  is  just  and  reasonable  is 
its  effect  on  all  contingent  interests  in  the  es- 
tate in  controversy."  This  decision  has  stood 
unchallenged  for  thirty-five  years,  and  we  are 
satisfied  that  it  rests  on  sound  reasoning.  The 
onlv  difference  in  principle  between  that  case 
and  this,  which  has  been  suggested,  is  that  the 
present  proceeding  is  not  in  any  sense  one  for 
the  benefit  of  the  defendants  who  are  unascer- 
tained or  not  in  being,  but  is  strictly  adversary 
to  them.  But  this  distinction  does  not  vary 
the  principle.  The  necessity  which  has  been 
found  to  exist  for  acting  upon  the  view  that 
such  statutes  are  constitutional,  is  illustrated 
by  various  other  statutes  which  have  been 
cited  to  us  by  counsel  on  both  sides,  relating 
to  various  proceedings  in  the  probate  court, 
to  partition  of  lands,  to  the  sale  of  property 
subject  to  contingent  remainders,  and  to  the 
determination  of  ancient  conditions  and  re- 
strictions. These  have  the  effect  to  show  that 
it  has  long  been  assumed  and  understood  that 
the  legislature  has  power  to  pass  statutes  un- 
der which  such  interests  may  be  affected. 

It  is  also  contended  by  the  defendants  that, 
although  the  deed  of  trust  was  never  delivered, 
still  the  execution  and  recording  of  it  by  Mr. 
Loring  amounted  to  a  sufficient  declaration  of 
trust.  It  is  conceded  that  under  the  late  Eng- 
lish cases  there  was  no  sufficient  declaration  of 
trust  to  be  enforced  against  Mr.  Loring,  or 
persons  deriving  title  from  him.  MUroy  v. 
Lord,  4  De  G.  F.  &  J.  264;  Richards  v.  Del-' 
bridge,  L.  R.  18  Eq.  11;  Moore  v.  Moore,  L.  R. 

18  Eq.  474;  He  Breton,  L.  R.  17  Ch.  Div.  416; 
Jle  Shield,  58  L.  T.  N.  S.  5;  Bottle  v.  Knocker, 
46  L.  J.  Ch,  N.  S.  161;  M  parte  Todd,  L.  R. 

19  Q.  B.  Div.  186. 

But  it  is  contended  that  these  decisions  pro- 
ceed upon  too  narrow  a  ground,  and  that,  al- 
though the  trust  deed  of  Mr.  Loring  shows  no 
intention  to  make  himself  a  trustee,  and  al- 
though there  was  no  valuable  consideration, 
yet  that  he  intended  to  affect  the  property 
with  a  trust,  and  that  this  intention  ought  to 
be  carried  out.  The  answer  to  this  view  is 
that  the  deed  shows  no  intention  to  create  a 
trust,  except  in  the  manner  provided.  If  his 
intention  could  not  be  carried  out  -modo  et 
forma,  then,  so  far  as  appears,  there  was  no 
intention.  The  trust  fails  because  there  was 
no  intention  to  create  one  which  can  be  carried 
out.  It  often  happens  that  charitable  trusts 
fail  because  they  cannot  be  carried  out  in  the 
mode  intended,  if  there  was  no  intention  that 
they  should  be  carried  out  in  any  other  mode. 
See  Teele  v.  Bislu>p  of  Berry,  168  Mass.  341,  88 
L.  R.  A.  629,  and  cases  there  cited.  So  here. 
The  deed  shows  no  intention  outside  of  the 
mode  and  form  adopted  by  the  deed,  and  thi6> 
falls  because  the  deed  itself  was  never  delivered. 
In  Adams  v.  Adams,  21  Wall.  185,  22  L.  ed. 
504,  the  court  resorted  to  testimony  outside 
of  the  deed  itself  to  ascertain  the  grantor's 
intention,  and  there  found  an  intention  to  cre- 
ate a  trust.  If  resort  were  had  in  the  present 
case  to  outside  circumstances,  no  support  is 
found  for  the  view  that  the  grantor  intended 
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to  create  a  trust  independently  of  tbe  deed.  | 
Numerous  decisions  from  other  states  are  cited 
for  the  plaintiffs,  which  confirm  us  in  the  view 
that  we  should  not  undertake  to  complete  and 
carry  out  the  trust,  which  the  donor  himself 
clearly  abandoned. 

We  have  no  doubt  of  the  jurisdiction  of  the 
court  to  enter  a  decree  removing  the  cloud 
upon  the  title,  there  being  no  adequate  remedy 


at  law.  Barnes  v^  Barnes,  161  Mass.  3&1; 
Russell  V.  Barfttow,  144  Mass.  130;  Clouston  v. 
Shearer,  99  Mass.  209;  Burns  v.  Lynde,  6 
Allen,  305,  312.  The  fact  that  these  defend- 
ants have  not  done  or  threatened  to  do  any- 
thing in  opposition  to  the  title  of  the  plaintiffs 
does  not  prevent  the  giving  of  the  relief 
praj'ed  for. 
Decree  for  the  plaintiffs. 


3IICHIGAN  SUPREME  COURT. 


Thomas  KINGSTON,  Flff.  in  Err.,         I     concerning  plaintiff's  habits  and  conduct  which 

may  throw  light  upon  the  probability  of  his  se- 
curlDK  employment,  and  the  character  and  con- 
tinuity of  the  same. 

8.  The  intoxication  of  a  pajsmenger  stand- 
in?  on  tbe  runniUR  board  of  a  street  car  will  not 
absolve  tbe  company  from  exercising  care  toward 
him,  nor  prevent  bis  recovering  damages  in  case 
be  is  injured  by  its  negligence. 


FORT    WAYNE    &    ELMWOOB    RAIL- 
WAY COMPANY. 


(. 
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1  •  In  defense  of  a  claim  for  loss  of  wa^os 
and  future  eaminirv  ^°  ^°  action  for  per- 
sonal injuries,  defendant  may  show  any  facts 
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NoTK.— Intoxication  as  affecting  negliaence. 

I.  Tntoxieaiion  no  excuse. 
II.  When  it  amounts  to  contributory  negligence. 

a.  Oenerally. 

b.  With  relation  to  trespassers. 

c.  WUhrelaiUm  to  persons  injured  ai  cross- 

ings. 

d.  With  relation  to  passengers. 

e.  With  relatioii  to  persons  injured  on  high- 
ways* streets,  etc. 

f .  With  relation  to  miscellaneous  matters. 

III.  Effect  when  there  is  negligence  on  both  sides* 

IV.  Question  for  the  jury. 

v.  Presumption  and  burden  of  proof. 
VI.  Intoxicatifm  as  evidence  of  negligence. 

a.  Admissifnlity. 

b.  Weight  and  sufficiency. 

VII.  Employment  of  persons  having  habits  of  intoxi- 
cation. 

I.  Intoxication  no  excuse. 

Intoxication  does  not  excuse  the  omission  to  use 
tbe  same  care  and  prudence  which  are  required  of 
a  sober  man  under  the  same  circumstances  to  pro- 
tect himself  against  injury.  Louisville  &  N.  K.  Co. 
V.  Johnson,  92  Ala.  204, 104  Ala.  241,  108  Ala.  62,  31 
L.  R.  A.  872;  Fisher  v.  West  Virginia  &  P.  R,  Co.  42 
W.  Va.  183.  38  L.  R.  A.  09;  Welty  v.  Indianapolis  & 
V.  R.  Co.  106  Tnd.  65;  Missouri  P.  R.  Co.  v.  Evans,  71 
Tex.  381, 1  L.  R.  A.  476;  Price  v.  I^hlladelphia,  W.  & 
B.  R.  Co.  84  Md.  506,  36  L.  R.  A.  218. 

Self-imposed  disability  by  intoxication  affords  no 
more  excuse  In  the  law  of  negligence  than  it  does 
in  the  criminal  law.  Smith  v.  Norfolk  &  S.  R. 
Co.  114  N.  C.  728.  25  L.  R.  A.  287. 

A  man  cannot  voluntarily  place  himself  in  a  con- 
dition whereby  be  loses  such  control  of  his  brain 
or  muscles  as  a  man  of  ordinary  prudence  and 
caution  in  the  full  possession  of  his  faculties  would 
exercise,  and  by  such  loss  of  control  contribute  to 
an  injury  to  bimself ,  and  then  require  of  one  ig- 
norant of  bis  condition  recompense  therefor. 
Strand  v.  Chicago  &  W.  M.  R.  Co.  67  Mich.  380; 
Fisher  t.  West  Virginia  &  P.  R.  Co.  89  W.  Va.  866, 
23L.R.  A.758. 

If  bis  Intoxication  contributes  to  his  injury  as  a 
proximate  cause  it  is  a  complete  bar  to  an  action 
for  any  damages  sustained  in  consequence  thereof. 
Fisher  v.  West  Virginia  &  P.  R.  Co.  39  W.  Va.  366, 
23 L.R.  A.758. 
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The  question  in  an  action  for  personal  injury  al- 
leged to  have  been  caused  by  negligence  Is  whether 
or  not  tbe  injury  was  caused  by  the  negligence  of 
the  defendant  or  the  contributory  negligence  of 
the  plaintiff,,  and  not  whether  the  plaintiff  was  at 
the  time  intoxicated,  drunkenness  on  his  part  not 
relieving  the  defendant  from  liability  if  guilty  of 
negligence,  and  the  question  whether  he  was  drunk 
or  sober  not  affecting  tbe  question  of  his  liability 
if  bis  want  of  ordinary  care  contributed  to  the  in- 
Jury.  Denver  Tramway  Co.  v.  Reid,  4  Colo.  App. 
58. 

Thus,  the  fact  that  a  person  injured  by  being  run 
over  by  a  street  car  was  intoxicated  at  the  time, 
and  that  he  was  negligent  because  of  such  intoxi- 
cation, affords  no  excuse  for  such  negligence,  and 
does  not  prevent  it  from  being  a  bar  to  a  recovery 
of  damages  for  the  injuries  received.  Weeks  v. 
New  Orleans  &  C.  R.  Co.  82  La.  Ann.  615. 

And  the  intoxication  of  a  person  killed  while 
driving  along  the  railroad  track  does  not  ex- 
cuse his  negligence  in  falling  to  get  off  of  the 
track,  though  bis  getting  on  the  track  in  the  first 
Instance  was  due  to  the  negligence  of  the  railroad 
company.  McDonald  v.  Chicago,  M.  &  St.  P.  R.  Co. 
76  Wis.  121. 

So,  tbe  fact  that  a  person  walking  upon  a  railroad 
track  not  at  a  public  crossing  but  at  a  place  which 
was  no  part  of  the  public  highway,  was  drunk, 
does  not  relieve  him  from  bis  duty  to  use  every 
care  and  precaution,  and  all  diligence,  against  any 
injury  which  might  be  done  him.  St.  Louis,  I.  M. 
&  S.  R.  Co,  V.  Wiikerson,  46  Ark.  613. 

And  the  intoxication  of  a  trespasser  on  a  railway 
track  who  is  killed  by  a  train  at  a  curve  in  a  cut 
does  not  exempt  him  from  the  consequences  of  his 
contributory  negligence  where  it  was  unknown  to 
the  persons  in  charge  of  the  train,  and  they  had  no 
reason  to  anticipate  that  he  was  on  the  track  In 
such  a  condition.  Memphis  &  C.  R.  Co.  v.  Womack» 
84  Ala.  140. 

So,  refusal  to  instruct  tbe  Jury  in  an  action 
against  a  city  for  damages  sustained  by  reason  of 
a  defective  highway,  that  a  city  is  not  bound  to 
keep  its  streets  safe  and  convenient  for  Intoxicated 
persons,  or  that,  if  the  person  injured  was  intoxi- 
cated at  the  time,  he  will  be  presumed  to  have  been 
negligent,  is  not  error,  where  the  court  had 
charged  that  the  person  injured  could  not  recover 
if  anything  else  than  the  negligence  of  the  city 
contributed  to  cause  the  accident,  or  if  it  occurred 
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ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  iis  negligence.     Eeversed. 


The  facts  are  stated  in  the  opinion. 

Messrs,  Moore  ft  Moore  for  plaintiff  in 
error. 

Messrs.  Conely  ft  Taylor  for  defendant 
in  error. 


In  any  part  through  his  own  neRllRrence;  and  that  | 
if  he  was  Intoxicated  it  was  a  drcumstanee  to  be 
considered  as  bearinfr  upon  the  question  of  due 
care  on  his  part.    Alger  v.  LoweJl,  3  Allen.  402. 

And  the  fact  that  a  minor  who  had  arrived  at 
years  of  discretion  was  grossly  intoxicated  at  the 
time  of  the  sale  of  chloroform  to  him  by  a  drug- 
gist, which  he  drank,  and  then  died,  does  not  ren- 
der the  sale  the  proximate  cause  of  his  death. 
Meyer  v.  Kmg,  72  Miss.  I,  35  L.  R.  A.  474. 

IL  When  it  amounts  to  contribtUory  negligence, 
a.  QeneraUy, 

No  greater  degree  of  care  is  required  to  be  exer- 
cised by  an  Intoxicated  man  for  his  own  protection 
than  by  a  sober  man,  however,  and  if  one's  con- 
duct Is  characterized  by  a  proper  degree  of  cnre 
and  prudence  it  is  Immaterial  whether  be  was 
drunk  or  solier.  Chicago  &  N.  W.  R.  Co.  v.  Drake, 
33111.  A  pp.  114. 

The  mere  fact  of  Intoxication  of  a  person  Injured 
is  not  evidence  of  negligence  per  %e  which  will  pre- 
vent a  recovery  for  the  injury.  Newton  v.  Central 
Vermont  R.  Co.  80  Hun,  491;  Tompkins  v.  Oswego, 
40  N.  Y.  S.  R.  4;  Lynch  v.  New  York,  47  Hun,  524; 
Holmes  v.  Oregon  &  C.  R.  Co.  5  Sawy.  290;  Northern 
P.  R.  Co.  V.  Craft-,  29  U.  8.  A  pp.  687, 69  Fed.  Rep.  124, 
16  C.  C.  A.  176.    And  see  principal  case. 

It  is  immaterial  whether  a  person  suffering  a  per- 
sonal injury  from  the  negligent  act  of  another  was 
drunk  or  sober  at  the  time,  where  no  want  of  com- 
mon care  and  prudence  can  be  imputed  to  him. 
Ward  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  85  Wis.  801. 

The  condition  of  the  plaintiff  in  an  action  for  a 
personal  injury,  with  reference  to  intoxication,  is 
of  no  Importance  where  his  own  negligence  did  not 
contribute  to  the  injury  complained  of.  Houston 
&  T.  C.  R.  Co".  V.  Reason,  61  Tex.  613;  Alger  v.  Low- 
ell,  3  Allen,  402;  Central  R.  &  Bkg.  Co.  v.  Phlnazee, 
93  Ga.  488;  Maguiie  v.  Middlesex  R.  Co.  115  Mass. 
289;  Meyer  v.  Pacific  R.  Co.  40  Mo.  151.  And  see 
Baltimore  &  O.  R.  Co.  v.  State,  Chambers,  81  Md. 
371,  set  forth  infra,  II.,  3.  * 

And  the  intoxication  of  a  person  Injured  will  not 
affect  his  right  to  recover  for  the  Injury  whore  It 
was  not  the  proximate  cause  thereof.  Meyer  v. 
Pacific  R.  Co.  40  Mo.  151;  Davis  v.  Oregon  &  C.  R. 
Co.  8  Or.  172. 

The  mere  fact  of  the  intoxication  of  a  person  in- 
jured does  not  establish  want  of  ordinary  care 
upon  his  part.  The  jury  must  determine  whether 
the  intoxication  contributed  to  the  injury,  and  If 
It  did  not  it  is  of  no  importance.  Ditchett  v.  Spuy- 
ten  Duyvil  &  P.  M.  R.  Co.  5  Hun,  165,  Reversed  on 
other  grounds,  67  N.  Y.  426;  Newton  v.  Central 
Vermont  R.  Co.  80  Hun,  491. 

But  no  recover}''  can  be  had  in  an  action  for  a 
personal  injury  where  the  person  injured  was  In- 
toxicated and  the  intoxication  contributed  to 
bring  about  the  injury.  Lynch  v.  New  York,  47 
Hun,  524;  Bradley  v.  Second  Ave.  R.  Co.  8  Daly, 
289;  Strand  v.  Chicago  &  W.  M.  R.  Co.  67  Mich.  380. 

Or  where  It  was  the  proximate  cause  of  the  In- 
jury. Fisher  v.  West  Virginia  &  P.  R,  Co.  89  W. 
Va.  266,  23  L.  R.  A.  768. 

And  one  who  voluntarily  uses  intoxicating  drinks 
un^ll  he  becomes  helpless,  or  his  powers  arc  so  far 
Impaired  that  he  is  unable  to  exert  the  necessary 
efforts  to  avoid  danger.  Is  guilty  of  negligence 
when  he  places  himself  in  a  position  of  danger. 
Chicago  City  R.  Co.  v.  Lewis,  6  111.  App.  242;  lUi- 
nols  C.  R.  Co.  v.  Cragin,  71  III.  177. 

And  the  same  rule  applies  where  he  stupefies  and 
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deadens  his  Intellectual  powers  so  that  he  is  unable 
to  foresee  and  guard  against  danger.  Illinois  C- 
R.  Co.  v.  Cragin,  71  111.  177. 

And  refusal  to  Instruct  the  jury  In  an  action  for 
a  personal  injury,  that  If  they  believe  from  the  evi- 
dence that  the  plaintiff  was  guilty  of  negligence 
and  Improvidence  at  the  time  of  the  occurrence, 
and  that  they  contributed  to  the  Injury,  she  was 
not  entitled  to  recover,  is  error  where  there  was 
evidence  that  the  plaintiff  was  intoxicated  at  the 
time.    Brand  v.  Schenectady  &  T.  R.  Co.  8  Barb.  368. 

Drunkenness  is  not  a  defense  in  an  action  for 
negligence  by  way  of  contributory  negligence,  un- 
less it  was  the  substantial  cause  of  the  injur}-;  but 
If  a  person  drinks  under  such  circumstances  that  a 
reasonably  prudent  man  can  foresee  that  he  is  put- 
ting himself  In  such  a  condition  that  thd  injury 
may  probably  happen,  his  drunkenness  will  be  no 
defense.    Davis  v.  Oregon  &  C.  R.  Co.  8  Or.  172. 

And  an  instruction  In  an  action  for  damages  for 
a  personal  injury,  that  the  fact  of  the  intoxication 
of  the  person  Injured  alone  would  not  prove  con- 
tributory negligence  unless  it  amounted  to  Imt>ecil- 
Ity,  Is  erroneous  as  liable  to  mislead  the  jury.  Fitz- 
gerald V.  Weston.  52  Wis.  a54. 

It  is  not  necessary  that  a  person  should  be  so 
drunk  as  to  be  imbecile  before  his  conduct  will  be 
affected  by  his  Intoxication,  and  before  it  can  be 
taken  into  account  by  a  jury  In  determining  the 
question  of  his  contributory  negligence.  Fitz- 
gerald V.  Weston,  52  Wis.  354.  But  see  Seymer  v. 
Lake,  66  Wis.  651,  set  forth  inlra^  V. 

So,  after  the  Intoxication  of  a  person  bringing  an 
action  for  an  injury  alleged  to  have  been  caused 
by  the  negligenoe  of  another  has  been  established, 
it  is  not  necessary  that  the  jury  should  further  find 
that  as  a  result  thereof  he  became  careless  and 
reckless  in  regard  to  his  safety,  to  defeat  his  recov- 
ery, as  an  Intoxicated  person  might  become  neither 
reckless  nor  careless,  and  at  the  same  time  might 
so  far  lose  control  of  his  muscular  action  as  to  be 
unable  to  avoid  Injury.  Cramer  v.  Burlington,  42 
Iowa,  316. 

And  an  Instruction  in  an  action  for  damages  for 
personal  injuries,  that  ordinary  care  Is  that  care 
which  might  be  reasonably  expected  of  one  in  the 
situation  of  the  person  injured  at  the  time  of  the 
accldenr.  Is  erroneous  where  there  is  evidence  from 
which  the  jury  might  Infer  that  he  was  not  sober 
when  the  accident  occurred.  Buesching  v.  St. 
Louis  Gaslight  Co.  6  Mo.  App.  85. 

b.  TTtt/i  relation  to  treftpassertt, 

A  trespasser  upon  a  railroad  track,  who  was 
killed  by  a  passing  train  at  a  place  where  he  could 
not  be  seen  in  time  to  stop  the  train  to  prevent 
striking  him.  Is  not  exempt  from  the  consequences 
of  his  contributory  negligence  in  being  upon  the 
track  by  the  fact  of  bis  intoxication,  where  it  was 
unknown  to  the  persons  in  charge  of  the  train,  and 
they  had  no  reason  to  anticipate  that  he  was  In 
such  a  condition.  Memphis  &  C.  R.  Co.  v.  Womack, 
84  Ala.  149. 

And  one  who  voluntarily  becomes  drunk,  and 
falls  down  or  lays  down  In  a  state  of  insensibility 
on  a  railroad  track,  so  that  he  is  injured  by  a  pass- 
ing train,  cannot  recover  for  injuries  so  received, 
though  there  may  have  been  contributory  negll* 
gence  on  the  part  of  the  employees  of  the  road. 
Southwestern  R.  Co.  v.  Hankerson,  61  Ga.  114; 
Illinois  C.  R.  Co.  V.  Hutchinson,  47111.  408;  Denman 
V.  St.  Paul  &  D.  R.  Co.  28  Minn.  367;  O'Keefe  v. 
Chicago,   R.  I.   &  P.  R.  Co.  32  Iowa,  467;  Price  v. 
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Loii|?»  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  on  October  10,  1891,  owned 
and  operated  a  horse  railway  in  the  city  of 
Detroit      The  plaintiff  went  upon  one  of  its 


cars  on  that  date,  for  the  purpose  of  being 
transported  as  a  passenger.  It  was  what  was 
called  a  *  'summer  car,"  open  on  both  sides, 
with  a  step  or  running  board,  consisting  of  one 
board,  extending  the  length  of  the  car.  .  The 


Philadelphia,  W.  ft  B.  R.  Co.  84  Md.  506, 36  L.  R.  A.  I 
213. 

Unless  its  servants  wilfully  caused  his  death,  or 
were  guilty  of  such  gross  neglect  as  amounted  in 
iaw  to  a  wilful  neglect  of  duty.  Illinois  C.  R.  Co.  v. 
Hutchinson,  47  lU.  408;  Houston  &  T.  C.  R.  Co.  v. 
Bympkins,  54  Tex.  61a,  38  Am.  Rep.  638. 

And  he  cannot  recover  for  injuries  because  of  be- 
ing run  over  while  so  lying  on  the  track,  though 
the  company  was  negligent  in  using  an  engine 
without  a  headlight,  and  though  in  the  absence  of 
such  negligence  be  might  have  been  seen  and  his 
injury  avoided.  O'Keefe  v.  Chicago,  R.  I.  &  P.  R. 
Co.  32  Iowa,  467. 

So,  one  who  while  intoxicated  goes  upon  a  rail- 
road track  at  the  usual  and  ordinary  time  of  the 
running  of  trains  thereon,  and  is  injured  by  a  pass- 
ing train,  is  guilty  of  contributory  negligence. 
Whalen  v.  St.  Louis,  K.  C.  &  N.  R.  Co.  60  Mo.  323. 

And  a  railroad  company  is  not  liable  for  the  kill- 
ing of  a  person  who  goes  upon  its  tracks  in  a  state 
of  intoxication  for  the  purpose  of  walking  home 
thereon,  and  lies  or  falls  down  upon  the  track,  and 
is  run  over,  unless  the  company  or  its  servants  in 
oharare  of  the  engine  running  over  him  had  knowl- 
edge that  be  was  on  the  track  in  time  to  prevent 
the  accident.  Yamall  v.  St.  Louis,  K.  C.  &  M.  R. 
Co.  75  Mo.  575. 

And  no  recovery  can  be  had  for  the  killing  of  a 
person  found  lying  on  a  plank  between  the  rails  of 
a  railroad  track  by  atrack  walker  who  notided  him 
that  a  train  was  coming  on  presently,  which  notice 
be  acknowledged  but  remained  where  he  was,  and 
was  afterwards  killed,  where  there  was  no  evidence 
to  Justify  the  inference  that  he  was  sick,  and  his 
conduct  in  lying  on  the  track  appeared  to  be  either 
the  result  of  intoxication  or  mere  recklessness. 
Virginia  Midland  R.  Co.  v.  Boswell.  82  Va.  932. 

So,  evidence  that  a  person  injured  by  t>eing 
struck  by  a  railway  train  walked  upon  the  railroad 
track  900  yards,  although  there  was  a  street  or 
road  upon  the  side  of  the  same  which  he  could  have 
used,  and  that  he  was  not  paying  attention  to  any- 
thing and  had  been  drinking  and  might  have  been 
intoxicated,  and  that  the  alarm  whistle  sounded 
for  a  distance  varying,  according  to  the  different 
witnesses,  from  200  yards  to  SO  feet  from  the  place 
where  the  injury  was  inflicted,  does  not  warrant  the 
court  in  assuming  that  the  negligence  of  such  per- 
son was  slight  only.  Houston  &  T.  C.  R.  Co.  v. 
Smith,  52  Tex.  178. 

And  a  person  who  was  killed  by  being  run  over  by 
anengineandtender  upon  a  railroad  track  while 
in  a  state  of  semi-intoxication,  who  turned  from  a 
path  of  safety  and  descended  a  bank  several  feet 
high  and  crossed  a  ditch  on  a  plank  across  the  main 
track  Just  ahead  of  an  engine,  turning  and  walking 
slowly  and  heedlessly  up  the  track,  was  guilty  of 
such  contributory  negligence  as  will  bar  a  recov- 
ery, where  he  could  not.  In  the  exercise  of  ordinary 
care,  have  failed  to  see  the  engine  and  tender  back 
up  to  a  point  near  the  crossing  a  little  east  of 
where  he  was,  and  stand  there  waiting  for  a  train 
to  clear  the  switch  so  that  it  could  pass  through, 
and  he  lived  near  by  and  was  familiar  with  the  sur- 
roundings.  Norfolk  &  W.  R.  Co.  v.  Harman,  83 
Va.553. 

And  one  who,  while  incapable  of  protecting  him- 
self from  the  voluntary  use  of  intoxicants,  enters 
upon  a  train  of  cars  from  which  he  is  forbidden, 
and  without  the  knowledge  or  consent  of  the  con- 
ductor, cannot  hold  the  railroad  company  to  any 
duty  beyond  ordinary  care  to  protect  him  from  in- 
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Jury  while  upon  the  train,  and  to  leave  him  in  a 
reasonably  sate  condition.  Missouri  P.  R.  Co.  v. 
Evans,  71  Tex.  381,  IL.  R.  A.  478. 

And  one  who  while  in  a  state  of  intoxication 
goes  upon  a  street- car  track  and  falls  or  tumblesi 
unable  to  support  himself,  from  intoxication,  and 
is  injured  by  being  run  over  by  a  car,  is  guilty  of 
contributory  negligence  which  will  prevent  a  re- 
covery therefor.  Button  v.  Hudson  River  K.  Co. 
18  N.  Y.  248. 

And  one  who  while  intoxicated  walks  out  on  a 
railroad  trestle  to  a  position  of  great  peril,  and  is 
there  killed  by  a  train,  cannot  be  held  free  from 
contributory  negligence.  Anderson  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  87  Wis.  195,  23  L.  R,  A.  203. 

Reasonable  care  and  diligence  are  all  that  are  re- 
quired to  be  exercised  by  a  railroad  company  to- 
ward one  who  goes  upon  its  tracks  at  a  place  other 
than  at  a  crossing  in  such  a  condition  from  intoxi- 
cation as  not  to  be  able  to  take  care  of  himself  or 
to  heed  the  warnings  of  an  approaching  train* 
Price  V.  Philadelphia,  W.  &  B.  R.  Co.  84  Md.  506,  36 
L.  R.  A.  213;  Columbus  &  W.  R.  Co.  v.  Wood,  86  Ala. 
164. 

And  it  is  not  the  duty  of  a  railroad  company  by 
whose  train  a  trespasser  has  been  injured  while  in- 
toxicated to  give  any  account  in  an  action  for 
such  injury  of  the  manner  in  which  the  injury  oc- 
curred. Price  V.  Philadelphia,  W.  &  B.  R.  Co.  84 
Md.  506,  38  L.  R.  A.  213. 

The  mere  fact  that  a  person  is  guilty  of  negli- 
gence in  going  on  a  railway  track  while  so  intoxi- 
cated that  a  warning  whistle  would  not  arouse  him 
and  enable  him  to  escape  injury,  however,  will  not 
relieve  the  railroad  company  from  liability  for  his 
death  caused  by  being  run  over  by  a  railway  train 
if  the  englneef  saw  him  or  could  by  due  diligence 
have  seen  him  in  time  to  stop  the  train.  Fulp  v. 
Roanoke  &  S.  R.  Co.  120  N.  C.  525. 

But,  except  at  public  crossings  and  within  the 
hmits  of  cities  or  towns,  a  railroad  company  is  un- 
der no  obligation  to  keep  a  special  lookout  for  in- 
truders or  trespassers  on  its  tracks,  and  is  only 
bound  to  use  reasonable  diligence  after  they  are 
or  ought  to  have  been  discovered;  and  the  intoxi- 
cation of  the  trespasser  imposes  no  increase  of  dili- 
gence, unless  the  officers  In  charge  of  the  com- 
pany's train  has  knowledge  of  it,— the  same  rule  ap- 
plying, in  the  absence  of  such  knowledge,  to  an  in- 
toxicated man  as  to  a  sot)er  one.  Columbus  &  W. 
R.  Co.  V.  Wood,  86  Ala.  164. 

An  instruction  in  an  action  against  a  railroad 
company  for  killing  a  person  upon  a  railroad 
bridge,  that  if  the  deceased  went  thereon  in  an  in- 
toxicated condition  about  schedule  time  for  the 
train  to  pass,  this  would  constitute  gross  negli- 
gence, is  calculated  to  mislead  the  Jury,  and  is  er- 
roneous, where  it  appears  that  the  train  causing 
the  death  was  a  special  running  out  of  schedule 
time,  and  faster  than  the  regular  train  usually  ran. 
East  Tennessee  &  W.  N.  C.  R.  Co.  v.  Winters,  86 
Tenn.  ?40. 

c.  With  relation  to  perwms  injured  at  crossings. 

One  who  places  himself,  in  a  state  of  intoxica- 
tion, upon  a  railroad  track,  and  is  struck  by  a  train 
having  a  headlight  and  giving  the  required  warn- 
ing, cannot  recover  therefor.  Indianapolis  &  St, 
L.  r:  Co.  v.  Galbreath,  63  III.  436. 

And  a  person  injured  while  attempting  to  cross  a 
railroad  track  cannot  recover  for  such  injury 
where  from  partial  stupor  from  drink,  or  from 
reckless  temerity,  he  undertakes  to  cross  with  the 
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plaintiff,  being  unable  to  secure  a  seat,  stood 
on  the  runninji^  board,  and  claims  that  the  con- 
ductor in  charge  of  the  car  negligently  pushed 
him  off,  causing  the  injury  complained  of. 


The  defendant  claims  that  the  plaintiff  was 
intoxicated,  and  either  jumped  or  fell  off.  On 
the  trial,  before  a  jury,  the  defendant  had  ver- 
dict in  its  favor.     Plaintiff  claims  that  be  was 


train  in  full  view,  if  be  bad  before  looked  along  tbe 
track.    Toledo,  P.  &  W.  R.  Co.  v.  RUey,  47  111.  514. 

And  DO  recovery  can  be  had  afralast  a  railroad 
company  for  running  over  and  killing  a  man  who 
recklessly  ventured  upon  a  crossing  infront  of  an 
advancing  train  being  fully  apprised  of  the  ap- 
proach of  tbe  train,  or,  if  not  so,  it  was  for  the 
want  of  tbe  simple  precaution  of  looking  and  lis- 
tening, the  deceased  being  addicted  to  hard  drink, 
and  being  probably  under  tbe  influeace  of  liquor 
at  the  time,  where  it  appears  that  tbe  night  was 
still  though  dark,  and  that  tbe  train  was  lighted 
up.  and  there  was  a  bright  headlight  with  nothing 
to  obstruct  the  view  for  some  distance.  Chicago, 
R.  I.  &  P.  R.  Co.  v.  Bell,  70  111.  108. 

So,  no  recovery  can  be  had  against  a  railroad 
company  for  the  killing  of  a  person  who  was  stup- 
efied and  confused  by  liquor,  and,  knowing  that 
tbe  trains  passed  irregularly,  stood  upon  the  track 
after  dark  and  was  struck  by  a  slowly  moving  loco- 
motive having  a  lighted  headlight.  Marquette,  H. 
&  O.  R.  Co.  V.  Hanford,  89  Mich.  537. 

The  Intoxication  of  a  person  who  was  struck  and 
injured  by  a  detached  car  at  a  railway  crossing, 
however,  is  not  material  in  an  action  for  such  in- 
Jury,  where  the  car  was  detached  for  the  purpose 
of  making  a  running  switch,  and  ho~ watched  and 
waited  until  the  train  passed,  after  which  he  drove 
on  not  supposing  or  having  reason  to  expect  or 
think  that  the  detached  car  was  following  tbe 
train.  Ward  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  85 
Wis,  601. 

But  where  a  three-horse  team,  the  management 
of  which  was  intrusted  by  the  owner,  who  was  rid- 
ing in  the  wagon  and  was  drunk,  to  a  person  riding 
one  of  the  horses,  who  was  also  drunk  and  incap- 
able of  managing  them,  to  tbe  owner*s  knowledge, 
became  frightened  at  a  train  of  cars  wbile  passing 
along  a  highway  running  parallel  with  the  railroad, 
and  was  struck  by  the  train  at  a  crossing  upon  which 
they  ran  and  the  owner  and  team  were  injured 
thereby,  the  proximate  cause  of  the  injury  was  the 
fright  of  the  horses,  and  not  the  failure  of  the  per- 
son in  charge  of  the  train  to  give  the  statutory  sig- 
nals at  the  crossing  where  the  injury  occurred. 
Butcher  v.  West  Virginia  &  P.  R.  Co.  37  W.  Va.  180, 
18  L.  R.  A.  519. 

And  a  person  who  is  stupefied  with  liquor,  who, 
seeing  a  locomotive  slowly  backing  up,  and  mis- 
judging as  to  the  rapidity  of  its  approach,  at- 
tempts, with  utter  recklessness  of  consequences, 
to  pass  before  it,  and  in  doing  so  is  knocked  down 
and  crushed  under  tbe  wheels,  cannot  recover  for 
tbe  injury.  Brand  v.  Schenectady  &  T.  R.  Co.  8 
Barb.  368. 

But  an  instruction  in  an  action  for  the  death  of 
a  person  by  being  run  over  while  crossing  a  rail- 
road track,  that  evidence  that  he  had  been  slightly 
intoxicated,  but  that  be  was  not  drunk  at  the  time 
of  the  accident,  raises  no  inference  of  want  of  ordi- 
nary care  and  prudence,  is  not  error,  though  the 
court  might  have  gone  further  and  submitted  the 
circumstances  of  tbe  drinking  and  the  degree  of 
intoxication,  which  the  Jury  would  have  bad  a 
right  to  consider  upon  the  question  of  due  care. 
Baltimore  &  O.  R.  Co.  v.  State,  Chambers,  81  Md. 
371. 

So,  no  recovery  can  be  had  against  a  street-rail- 
way company  for  running  over  and  killing  a  man 
whose  faculties  werp  blunted  with  intoxication, 
and  who  did  not  exercise  proper  care  and  prudence 
in  crossing  tbe  track,  where  tbe  driver  used  all  tbe 
care,  diligence,  and  exertion  in  his  power  to  pre- 
vent tbe  accident,  and  knowledge  of  the  inebriated 
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condition  of  the  person  killed  was  not  brought 
home  to  him.  Weeks  v.  New  Orleans  &  C.  R.  Co. 
83  La.  Ann.  615. 

And  tbe  Intoxication  of  a  person  injured,  while 
attempting  to  cross  a  railroad  crack,  which  was  the 
cause  of  his  going  upon  it,  may  be  considered  in 
an  action  for  tbe  injury  on  the  question  of  con- 
tributory negligence.  Hanklnson  v.  Charlotte,  C. 
&A.R.C0.41S.C.1. 

d.  With  relation  to  poMengers. 

An  Intoxicated  man  has  the  ritrht  to  ride  upon 
railway  trains  so  long  as  he  keeps  quiet  and 
does  not  interefere  with  others,  and  the  fact  of 
his  Intoxication  does  not  absolve  the  company 
from  Its  duty  to  observe  due  care  for  his  safety, 
or  relieve  it  from  liability  for  an  Injury  to  him 
caused  by  the  sudden  jerking  of  the  car  at  a 
station  where  the  train  had  stopped  and  the  station 
bad  been  announced,  while  he  was  in  the  act  of 
getting  off.  Milliman  v.  New  York  C.  &  H.  R.  R. 
C0.66N.Y.642. 

And  the  Intoxication  of  a  passenger  on  a  railroad 
train,  who  is  injured  upon  alighting,  though 
proper  to  be  considered  by  tbe  jury  upon  the  ques- 
tion of  contributory  negligence,  does  not  exone- 
rate tbe  company  from  liability,  the  question  de- 
pending upon  his  ability  to  act  with  proper  caie 
and  Judgment  in  and  upon  the  train,  and  in  getting 
on  and  off.  Milliman  v.  New  York  C.  &  H.  R.  R. 
Co.  4  Hun,  409,  6  Thomp.  &  C.  585,  Affirmed  in  66  N. 
Y.642. 

So,  tbe  intoxication  of  a  passenger  on  a  railway 
train  who  was  injured  by  the  company's  negligence 
should  not  count  against  him  as  disqualifying  him 
to  avoid  the  consequences  thereof  if  the  circum- 
stances were  such  that  a  prudent  man  could  not 
have  avoided  them  by  the  exercise  of  ordinary  dili- 
gence. Central  R.  &  Bkg.  Co.  v.  Phinazee,  83  Ga. 
488. 

And  the  intoxication  of  a  person  injured  by  be- 
ing put  off  of  a  train  while  in  motion  will  not  pre- 
vent a  recovery  therefor  unless  it  directly  contrib- 
uted to  cause  tbe  injury,  and  in  cnnsequenoe 
thereof  he  did  not  exercise  ordinary  care  and  pru- 
dence.   Meyer  v.  Pacific  R.  Co.  40  Mo.  151. 

So,  intoxication  is  not  necessarily  evidence  of 
contributory  negligence  where  the  intoxicated 
party,  who  was  a  passenger  upon  a  boat  landing  at 
a  pontoon  upon  a  dark  night,  there  being  no  light 
upon  the  boat  except  one  lantern  in  the  hands  of  a 
deck  band,  fell  into  tbe  river  through  a  space  be- 
tween the  pontoon  and  tbe  boat, which  was  from  18 
inches  to  2  feet  wide,  and  was  drowned,  the  space 
being  due  to  tbe  fact  that  the  boat  had  not  landed 
in  its  usual  position.  Holmes  v.  Oregon  &C.&, 
Co.  5  Fed.  Rep.  5S8. 

And  the  intoxication  of  a  person  injured  by  be- 
ing thrown  from  tbe  platform  of  a  horse-car  will 
not  prevent  his  recovery  against  tbe  company  on 
account  of  tbe  negligence  of  thp  driver,  unless  his 
intoxication  contributed  to  tbe  injury.  Maguire 
V.  Middlesex  R.  Co.  115  Mass.  239. 

But  a  passenger  on  a  railway  train,  who  sustains 
injuries  In  leaving  the  train  wbile  in  motion  be- 
cause sufficient  time  has  not  t)een  given  for  that 
purpose,  cannot  recover  where  he  drank  intoxicat- 
incr  liquor  before  taking  passage,  and  such  drinking 
had  contributed  at  all  to  such  injury.  Strand  v. 
Chicago  &  W.  M.  R.  Cu.  67  Mich.  380. 

And  where  a  passenger  upon  a  railroad  train  ar- 
rives at  bis  destination,  and  leaves  the  train  and 
returns  and  lies  down  in  such  proximity  to  tbe 
railway  track  as  to  endanger  his  life  from  moving 
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not  intoxicated  at  the  time  of  the  injury,  and, 
«ven  if  he  were,  he  had  a  right  to  ride  standing 
on  the  running  board,  and  that  if  he  was 
guilty  of  no  neglect,  and  was  pushed  off  the 


car  by  the  negligent  conduct  of  the  conductor, 
he  was  entitl^  to  recover.  Complaint  is  made 
of  the  admission  of  certain  evidence,  and  of 
the  refusal  of   the  court  to  give  certain  re- 


trains, and  is  injured  or  killed,  be  cannot  claim  im- 
muDlty  from  the  rule  of  contributory  negligence, 
because  be  was  then  drunk,  unless  the  facts  show 
such  negliflrence  or  want  of  care  upon  tbe  part  of 
tbe  servants  of  the  railroad  company  as  would 
render  It  liable  notwithstanding  his  own  negli- 
gence. Rozwadosfskie  v.  International  &  G.  N.  R. 
Co.  1  Tex.  Civ.  App.  487. 

And  one  who  drinks  beer  Immediately  before 
taking  passage  upon  a  railway  train,  and  subse- 
quently drinks  wbiaky  at  a  station  at  which  the 
train  stops,  and  voluntarily  sits  in  a  light,  loose 
chair  In  a  caboose  which  has  seats  for  half  a  -dozen 
passengers  where  they  would  be  safe  from  falling 
out  of  the  open  side  door,  who  is  thrown  from 
such  open  side  door  and  Injured  while  the  train  is 
running  down  grade,  along  short  curves  at  the 
rate  of  85  miles  an  hour,  the  chair  standing  within 
8  inches  of  such  open  door,  is  guilty  of  contribu- 
tory negligence  but  for  which  tbe  injury  would 
not  have  occurred,  and  is  not  entitled  to  recover 
therefor.    Norfolk  &  W.  R.  Co.  v.  Ferguson.  79  Va. 

It  is  the  duty  of  a  railroad  company  after  it  has, 
through  its  conductor,  notice  that  a  passenger  is 
riding  on  the  platform  of  a  car  In  such  a  state  of 
intoxication  as  to  be  heedless  of  the  danger  to 
which  he  is  exposed,  however,  to  use  the  ordinary 
precautions  for  his  safety,  such  as  calling  his  at- 
tention to  the  danger  and  tbe  rules  of  the  company 
forbidding  such  exposure,  and  inviting  him  to  go 
inside  the  car,  and  it  iq  his  duty  to  comply  with 
such  Invitation.  Fisher  v.  West  Virginia  &  P.  R. 
Co.  39  W.  Va.  888,  28  L.  K.  A.  758. 

And  a  railroad  company  is  responsible  for  the 
death  of  a  passenger  caused  by  his  falling  off  the 
rear  steps  of  a  car  while  in  motion  where  he  was  in 
astateof  unconsciousness,  and  the  servants  of  the 
company  knowingly  and  negligently  permitted  him 
to  remain  on  the  rear  steps  of  the  par  in  a  place 
of  danger,  though  he  exercised  no  care  for  himself. 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Carr,  47  111.  App.  368. 

But  if  a  passenger  voluntarily  becomes  intoxi- 
cated the  law  does  not  impose  tbe  duty  upon  tbe 
carrier  to  place  a  guard  over  him  and  prevent 
him  from  injuring  himself  or  placing  blmt^lf 
in  a  position  of  danger,  and  where  he  places 
himself  in  such  a  position,  before  the  carrier  can 
be  held  liable  for  a  resulting  injury  it  must  be 
proved  that  the  agents  or  servants  operating  the 
train  actually  knew  of  his  condition  and  perilous 
position.  St.  Louis,  A.  ft  T.  H.  R.  Co.  v.  Carr,  47 
HI.  App.  863. 

And  knowledge  on  the  part  of  a  newsboy,  en- 
gaged In  a  private  enterprise,  of  the  Intoxication 
and  perilous  position  of  a  passenger  sitting  upon 
the  steps  of  a  moving  car,  from  which  he  fell  and 
was  killed,  is  not  notice  to  tbe  company  which  will 
render  It  liable  for  such  killing.  St.  Louis,  A.  &  T. 
H.  R.  Co.  V.  Carr,  47  111.  App.  353. 

Evidence  In  an  action  against  a  railroad  com. 
pany  for  tbe  death  of  a  person  from  falling  from 
the  steps  of  a  car  while  in  motion,  that  tbe  con- 
ductor surmised  that  be  was  intoxicated  from  a 
remark  made  by  him,  and  that  a  station  agent  saw 
him  on  the  rear  platform  of  a  car  as  tbe  train  passed 
his  station,  and  that  be  was  supporting  bis  bead  in 
his  bands  with  his  elbows  resting  on  his  knees,  does 
not  show  knowledge  on  the  part  of  the  agents  and 
servants  of  tbe  railway  company  of  bis  condition 
and  perilous  position  which  would  require  them  to 
stop- tbe  train  or  remove  him  in  order  to  relieve 
tbe  company  from  liability  for  his  death.  St. 
Louis,  A.  &  T.  H.  R.  Co.  V.  Carr,  47  111.  App.  a53. 
40  L.  H.  A. 


So,  there  is  no  such  privity  between  a  railroad 
company  and  a  disorderly  passenger  as  to  make 
the  company  liable  on  the  principle  of  rcspfmdeat 
superior  for  the  breaking  of  the  arm  of  another 
passenger  caused  by  drunken  and  quarrelsome 
men  Intruding  in  a  car  in  great  numbers  at  a  sta- 
tion and  engaging  in  a  general  light  therein.  Pitts- 
burgh, Ft.  W.  &  C.  R.  Co.  V.  Hinds,  53  Pa.  512,  91 
Am.  Dec.  224. 

And  it  is  not  the  duty  of  a  railroad  company  to 
furnish  its  trains  with  a  police  force  adequate  to 
protect  passengers  against  an  excited  and  drunken 
crowd  which  assembles  at  a  station  and  rushes 
upon  its  oars  and  engages  in  a  fight  thereon,  where 
the  numbers  are  such  as  to  defy  tbe  resisting  power 
of  tbe  conductor  and  trainmen  under  bis  com- 
mand. Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Hinds,  53 
Pa.  512,  91  Am.  Dec.  224. 

Nor  is  a  street-car  company  liable  for  the  death 
of  a  passenger  caused  by  an  assault  by  another 
passenger  who  was  drunk  when  he  came  on  the  car 
and  who  insulted  ladles  accompanying  the  person 
killed,  where  he  became  quiet  upon  being  told  to 
do  so  by  tbe  conductor,  and  remained  so  while  on 
the  car,  but  rushed  out  and  struck  the  other  with 
tbe  car-book  upon  his  leaving  the  car.  Putnam  v. 
Broadway  &  S.  Ave.  R.  Co.  55  N.  T.  108. 

But  a  conductor  of  a  railway  train  into  which  a 
drunken  mob  intrudes  at  a  station,  which  begins 
fighting  therein,  does  not  perform  his  whole  duty 
so  as  to  relieve  tbe  railroad  company  from  llabillly 
to  a  person  whose  arm  is  broken  In  consequence  of 
such  flgbtmg  until  he  has  put  forth  ail  tbe  force  at 
his  disposal  to  expel  tbe  persons  creating  tbe  dis* 
turbance;  and  to  keep  bis  train  in  motion,  and  busy 
himself  with  collecting  fares  in  forward  cars  while 
the  fight  is  raging  in  the  rearmost  one  where 
lady  passengers  have  been  placed,  is  not  a  perform- 
ance of  his  duty,  and  it  is  not  sufllctent  that  he  ex- 
horts the  passengers  to  throw  the  fighters  out. 
Pittsburgh,  Pt.  W.  &  C.  R.  Co.  v.  Hinds,  53  Pa.  512, 
91  Am.  Dec.  224. 

And  a  railroad  company  which  is  a  common  car- 
rier of  passengers  for  hire  is  responsible  for  dam- 
ages for  the  death  of  a  passenger  caused  by  being 
shot  by  another  passenger  who  was  laboring  under 
a  fit  of  delirium  tremens,  and  was  excited,  nervous, 
and  delirious,  and  labored  under  tbe  delusion  of 
pursuit  of  enemies  on  the  train,  where  tbe  conduc- 
tor apprehended,  or,  as  a  man  of  understanding, 
knowledge,  and  experience  should  have  appre- 
hended, the  danger  that  he  might  mistake  some 
passenger  for  his  supposed  pursuer,  and  shoot  him 
in  Imaginary  self-defense.  King  v.  Ohio  &  M.  R. 
Co.  22  Fed.  Rep.  413. 

So,  a  peaceable  passenger  on  a  railway  train 
whose  eye  is  put  out  by  a  piece  of  glass  from  a  bot- 
tle, broken  In  a  drunken  row  between  other  pass- 
engers on  board  tbe  train  who  should  not  have 
been  permitted  aboard,  may  recover  from  the  rail- 
road company  therelor.  Pittsburgh  &  C.  R.  Co.  v. 
Pillow,  76  Pa.  510. 

And  a  guard  on  an  elevated  railway  train  who 
quarrels  with  an  intoxicated  passenger  upon  a 
crowded  platform,  by  which  tbe  crowd  is  caused  to 
Jostle  another  passenger  on  tbe  platform  so  as  to 
lead  him  to  seize  the  ralMng.  whereby  bis  arm  is 
caught  between  the  railings  of  two  of  the  cars  and 
Injured,  is  guilty  of  negligence  for  which  tbe  com- 
pany is  liable.  Graham  v.  Manhattan  R.  Co.  149  N. 
Y.  336. 

A  passenger  on  an  elevated  railway  car  does  not 
assume  the  risk  of  an  unusual  disturt)ance  caused 
by  a  quarrel  between  the  guard  and  an  intoxicated 
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quests,  and  also  to  some  portions  of  the  charge 
as  given. 

It  appeared  upon  the  trial  that  the  plaintiff 
had  worked  for  the  Union  Elevator  Company 


in  Detroit  for  seven  years  continuously,  and 
that  he  had  severed  his  connection  with  that 
company  between  two  and  three  years  before 
the  injury.     The  foreman  of  the  elevator  corn- 


passenger  by  riding  on  the  crowded  platform  of 
the  car.    Graham  v.  Manhattan  R.  Co.  149  N.  Y.  338. 

And  one  who  has  entered  a  railway  car  for  the 
purpose  of  becoming  a  paasenger  is  entitled  to  pro- 
tection against  unlawful  assaults  by  the  trainmen, 
though  he  has  not  purchased  a  ticket,  and  though 
be  entered  the  car  in  a  violent  and  ungentlemanly 
manner,  and  though  he  was  intoxicated  at  the  time, 
where  he  entered  with  the  intent  to  become  a  pass- 
enger and  pay  his  fare,  and  was  behaving  properly 
at  the  time  of  the  assault.  Illinois  C.  R.  Co.  v. 
Sheehan,29  111.  App.  90. 

As  to  effect  of  intoxication  on  the  rights  of  a 
passenger  ejected  from  a  railway  train,  see  Rose- 
man  V-  CaroJhia  C.  R.  Co.  (N.  C.)  19  L.  R.  A.  327, 
and  the  note  appended  thereto.  A  nd  the  following 
cases  also  relate  to  the  same  subject. 

A  carrier  of  passengers  has  the  power,  and  is  un- 
der the  duty,  of  refusing  to  receive  as  a  passenger 
anyone  who  is  drunk,  disorderly,  or  riotous,  or  who 
so  conducts  himself  as  to  endanger  or  interfere 
with  the  comfort  and  convenience  of  the  passen- 
gers, and  may  exert  all  necessary  power  and  means 
at  the  proper  time  and  place  to  eject  anyone  so  im- 
periling the  safety  or  annoying  others,  and  in  case 
of  the  neglect  of  such  duty,  and  a  passenger  re- 
ceives an  Injury  which  might  have  been  reasonably 
anticipated  from  one  so  improperly  received  or 
permitted  to  continue  as  a  passenger,  the  carrier  is 
responsible.  Edgerly  v.  Union  Street  R.  Co.  (N.  H.) 
a6Atl.558. 

A  conductor  in  charge  of  a  public  vehicle  may 
exclude  therefrom  any  person  whose  conductor 
condition  is  such  from  intoxication  or  otherwise  as 
to  render  acts  of  impropriety,  rudeness,  indecency, 
or  disturbance  either  Inevitable  or  probable,  and 
he  is  not  bound  to  wait  until  some  overt  act  of  vio- 
lence, profanity,  or  other  misconduct  has  been 
committed.  Vinton  v.  Middlesex  R.  Co.  11  Allen, 
804,  87  Am.  Dec.  714;  Murphy  v.  Union  R,  Co.  118 
Mass.  228. 

A  carrier  is  not  bound  to  wait  until  some  act  of 
violence,  profanity,  or  other  misconduct  is  actually 
committed  before  exercising  his  authority  to 
expel  an  intoxicated  offender.  It  is  sufficient  if 
the  offender,  through  intoxication  or  otherwise, 
is  in  such  a  condition  as  to  make  it  reasonably 
certain  that  he  will  become  offensive  or  annoying 
to  other  passengers,  although  he  has  not  committed 
any  act  of  offense  or  annoyance.  Edgerly  v.  Union 
Street  R.  Co.  (N.  H.)  38  Atl.  568. 
»  And  one  who  enters  a  railroad  car  as  a  passenger, 
in  an  intoxicated  condition,  and  persistently  re- 
fuses to  pay  his  fare,  and  becomes  boisterous,  and 
uses  profane  and  obscene  language.  Is  to  be  re- 
garded as  a  trespasser  and  not  as  a  passenger,  and 
it  is  the  right  and  duty  of  the  conductor  to  eject 
him  from  the  car,  having  due  regard  to  circum- 
stances of  time,  place,  and  condition  of  the  person 
ejected,  and  using  no  unnecessary  force.  Johnson 
V.  Louisville  &  N.  R.  Co.  104  Ala.  242. 

So,  a  street-railway  company  has  the  power  to 
refuse  to  receive  as  a  passenger,  or  to  accept,  any- 
one who  is  drunk,  disorderly,  or  riotous,  or  who  so 
demeans  himself  as  to  endanger  the  safety  or  Inter- 
fere with  the  reasonable  comfort  and  convenience 
of  other  passengers,  and  may  exert  all  necessary 
power  and  means  to  eject  anyone  so  imperiling 
the  safety  of  or  annoying  others.  Putnam  v. 
Broadway*  S.  Ave,  R.  Co.  55  N.  Y.  108. 14  Am.  Rep. 
190;  Murphy  v.  Union  R.  Co.  118  Mass.  228. 

And  in  cases  of  failure  to  do  so,  if  a  passen- 
ger receives  an  injury  which  might  have  been  rea- 
sonably anticipated,  the  company  wili  be  held  lia- 
40  L.  R.  A. 


ble.    Putnam  v.  Broadway  &  S.  Ave.  R.  Co.  56  N,. 
Y.  108, 14  Am.  Rep.  190. 

And  a  passenger  honestly  supposed  by  the  con- 
ductor of  a  street  car  to  be  drunk,  and  who  re- 
peatedly disobeys  the  request  of  the  conductor  ta 
behave  himself,  aud  whose  conduct  is  offensive 
and  annoying  to  the  other  passengers,  may  be 
ejected  from  the  car  without  rendering  the  com- 
pany liable  theretor,.  though  such  conduct  was 
caused  by  sickness  and  not  intoxication,— especially 
when  he  made  no  explanation  or  complaint  of 
sickness,  and  the  conductor  did  not  know  and  had 
no  reason  to  know  that  he  was  sick.  Lemont  v. 
Washington  &  Q.  R.  Co.  1  Mackey,  180. 

And  to  charge  the  jury,  in  an  action  for  dam- 
ages for  the  ejection  of  a  sick  person  from  aistreet 
car,  that  vomiting  from  intoxication  is  the  only 
form  of  that  evil  which  would  authorize  the  con-  • 
ductor  to  expel  a  passenger  from  a  car,  is  error  as 
tending  to  withdraw  their  minds  from  all  other 
forms  of  the  evil  which  might  excuse  the  condact 
of  the  conductor  in  the  proper  management  of  the 
car,  and  as  withdrawing  the  question  of  the  con- 
tributory negligence  of  the  passenger  in  failmg 
to  make  his  sickness  known  from  their  considera- 
tion. Lemont  v.  Washington  &  G.  R.  Co,  1  Mackey, 
180. 

So,  when  a  drunken  person  got  upon  a  passen- 
ger train,  and  used  profane  and  obscene  language 
to  the  conductor,  and  behaved  in  a  disorderly 
manner,  and  drew  bis  pistol  when  the  conductor 
attempted  to  put  him  off  the  train,  thus  inducing 
the  conductor  to  arm  himself  in  order  to  expel 
him,  after  which  he  continued  his  profanity  and 
vituperation,  using  foul  and  insulting  language, 
upon  which  shots  were  exchanged  and  the  drunken 
person  was  injured  by  being  struck  in  the  shoulder, 
the  railroad  company  is  not  liable  therefor,  though 
the  conductor  was  not  fully  excusable  forshooting, 
his  excitement  and  consequent  failure  in  the  per- 
formance of  his  duty  being  due  to  the  acts  of  the 
person  Injured.  Peavy  v.  Georgia  R.  &  Bkg.  Co.  81 
Ga.  485. 

And  the  agents  and  servants  of  a  railroad  com. 
pany  in  charge  of  one  of  its  trains  have  the  right 
to  remove  a  passenger  who  is  drunk  and  disorderly 
and  using  indecent  language  to  tbes^noyanceof  the 
other  passengers,  from  the  passenger  car  in  which 
be  is  riding,  and  place  him  in  the  baggage  car,  and 
carry  him  to  his  destination  therein,  only  using 
reasonable  force,  when  he  does  not  attempt  or  ex- 
press a  desire  to  leave  the  train;  and  the  company 
is  not  liable  therefor  though  such  servants  and 
agents  are  police  officers,  and  though  they  do 
not  arrest  such  passenger.  Sullivan  v.  old  Colony 
R.  Co.  148  Mass.  119, 1  L.  R.  A.  618. 

The  tact  that  an  Individual  may  have  drank  to 
excess,  however,  will  not  in  every  case  justify  his 
expulsion  from  a  public  conveyance.  It  is  rather 
the  degree  of  the  intoxication  and  its  effect  upon 
the  individual,  and  the  fact  that  by  reason  thereof 
he  is  dangerous  or  annoying  to  other  passengers* 
that  give  the  right  and  impose  the  duty  of  expul- 
sion. Putnam  v.  Broadway  &  8.  Ave.  R.  Co.  56  N. 
Y.  108. 14  Am.  Rep.  190. 

A  person  cannot  be  refused  permission  to  ride 
merely  because  he  is  slightly  intoxicated,  where 
there  are  no  indications  that  he  will  not  conduct 
himself  properly.  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Vandyne.  57  Ind.  576,  28  Am.  Rep.  68. 

And  it  does  not  follow,  and  cannot  be  presumed, 
that  because  a  man  is  drunk  and  offensive  to  others 
as  well  by  bis  demeanor  as  in  his  appearance  that 
he  is  a  dangerous  man,  and  that  his  presence  in  a 


1897. 


Kingston  v.  Fort  Wayne  &  E.  R.  Co. 


187 


pany  was  called  as  a  witness  by  the  defendant, 
and  was  asked  why  the  plaintiff  was  dis- 
charged by  that  company,  and,  under  objec- 
tion, was  permitted  to  testify  that  it  was  be- 


cause of  his  intemperance.  The  superintend- 
ent of  the  elevator  company  was  called  as  a 
witness  by  the  defendant,  and  was  permitted 
to  testify,  under  objection,  that  the  reputation 


street  car  imperils  the  safety  of  others,  and  that  be- 
cause be  isdruDkbe  may  violeatJy  assault  or  mur- 
der others  without  provocation.  Putnam  v.  Broad- 
way &  S.  Ave.  R.  Co.  65  N.  Y.  108, 14  Am.  Rep.  190. 

So,  the  intoxication  and  misbehavior  of  a  passen- 
grer  which  will  authorize  his  expulsion  from  a  train 
will  not  justify  expulsion  without  the  exercise  of 
due  care  for  his  safety,  bavin?  reference  to  time, 
place,  and  surroundiujrs.  Louisville  &  N.  R.  Co.  v. 
Johnson,  108  Ala.  62. 31 L.  R.  A.  372. 

And  where  a  person  ejected  from  a  railway  train 
is  incapacitated  to  take  care  of  himself,  and  so  con- 
tinues until  be  perisbea,  bis  ejection  from  the  train 
must  be  re^rded  as  the  proximate  cause  of  his 
death,  whether  he  was  incapacitated  by  intoxica- 
tion or  by  belner  stunned  by  the  fall  from  the  car. 
Gill  V.  Rochester  &  P.  R.  Co.  37  Hun,  lOO. 

Where  a  passenger  upon  a  railway  train  is  intox- 
icated to  a  deirree  renderintr  him  unconscious  of 
danger  and  unable  to  comprehend  his  position, 
surroundings,  and  perils,  and  his  duty  to  avoid 
them,  or  where  he  does  not  possess  the  power  of  lo- 
comotion and  is  put  olT  of  the  train  by  the  con- 
ductor on  account  of  his  misconduct,  and  the  place 
where  he  is  left  is  dangerous  to  one  in  his  condi- 
tion, and  these  facts  are  known  to  the  conductor, 
he  is  guilty  of  reckless  and  wanton  negligence 
rendering  the  company  liable  for  damages  result- 
ing therefrom,  although  the  person  ejected  might 
have  heern  legally  ejected  in  a  proper  manner  and 
at  a  proper  place.  Louisville  &  N.  R.  Co.  v.  John- 
son, 106  Ala. 02,  31  L.  R.  A.  372, 101  Ala.  242. 

And  the  ejection  from  a  train  at  night  of  a  pass- 
enger known  to  be  drunk  and  irresponsible,  at  a 
place  from  which  he  can  escape  only  by  following 
the  roughly  ballasted  railroad  track  and  crossing 
cattle  guards  on  one  side  and  a  bridge  over  a  creek 
on  the  other,  renders  the  railroad  company  liable 
where  he  is  soon  after  killed  by  another  train. 
Louisville  &  N.  R.  Co.  v.  Johnson,  108  Ala.  82,  31  L. 
R.  A.  372. 

In  Louisville  &  X.  R.  Co.  v.  Johnson.  108  Ala.  62, 
31  L.  R.  A.  372,  supra^  it  was  said  by  the  court  that 
if  the  case  decided  in  92  Ala.  set  forth  in  note  to 
Roseman  v.  Carolina  C.  R.  Co.  (N.  C.)  19  L.  R.  A. 
327,  contains  expressions  or  lays  down  principles 
contrary  to  the  later  utterances  of  the  court  in 
Johnson  v.  Louisville  &  N,  R.  Co.  104  Ala.  241,  to 
which  it  still  adheres,  it  must  l>e  moditied  conform- 
ably to  what  it  now  holds,  and  if  such  decisions 
may  be  found  to  be  contrary  it  declines  to  follow 
them. 

Mere  intoxication  upon  the  part  of  a  person 
ejected  from  a  railway  train,  which  did  not  take 
away  consciousness  and  the  power  to  connider  and 
understand  the  danger  to  which  he  was  exposed  or 
deprive  him  of  physical  capacity  to  take  care  of 
himself  and'  avoid  danger,  however,  does  not  re- 
lieve him  from  the  responsibility  of  exercising  due 
care  after  being  put  oif:  and  if  he  is  killed  in  con- 
sequence of  such  neglect  of  duty  on  his  part  no  re- 
covery can  be  had  for  such  killing  or  Injury.  John, 
son  V.  Louisville  &  N.  R.  Co.  104  Ala.  242. 

And  the  death  of  a  person  struck  and  killed  by  a 
car  on  a  street  railway  cannot  be  assumed  to  be 
the  natural  and  proximate  cause  of  the  expulsion 
of  such  person  from  another  ear,  where  he  was  in- 
toxicated at  the  time  of  such  expulsion  but  not  so 
drunk  as  to  be  deprived  of  intelligence  or  unable  to 
walk,  and  there  was  no  reason  to  suppose  that  he 
was  not  able  to  care  for  himself,  and  he  was  left 
but  a  short  time  after  sunset  near  dwellings  and 
upon  a  public  highway,  and  there  was  no  evidence 
tending  to  show  that  the  place  was  a  dangerous 
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one.  Edgerly  v.  Union  Street  R.  Co.  (N.  H.;  86 
Atl.  558.' 

And  when  a  trespasser  was  ejected  from  a  train* 
wbo  became  unconscious  and  unable  to  realize  bis 
condition  and  his  duty,  from  the  effects  ot  liquor 
drunk  either  before  or  after  his  ejection,  but  was 
not  so  at  the  time  of  such  ejection,  the  railroad 
company  was  not  liable  for  any  injury  that  oc- 
curred to  him  as  the  result  of  such  subsequent  in- 
toxication. Johnson  v.  Louisville  &  N.  R.  Co.  104 
Ala.  242. 

So,  was  a  trespasser  on  a  railway  train,  who 
is  put  off  at  a  place  from  which  be  could  by 
ordinary  prudence  have  discovered  and  gone  upon 
a  traveled  road  instead  of  upon  the  railway  track, 
is  not  excused  so  as  to  render  the  company  liable 
for  his  death  by  being  run  over  by  a  railway  train, 
by  a  condition  of  partial  intoxication,  or  by  the 
influence  of  a  companion  which  prompted  him  to 
remain  upon  the  track.  Ham  v.  Delaware  &  II. 
Canal  Co.  142  Pa.  617. 

And  where  a  passenger  in  a  railway  train  was 
carried  beyond  his  destination  because  he  was 
drunk  and  in  astupeQed  condition,  and  he  refused 
to  pay  fare  beyond  that  point,  and  was  put  off  and 
sat  down  on  the  grass  some  feet  to  one  side  of  the 
road,  and  left  sitting  there,  and  he  afterwards  went 
upon  the  track  of  the  road  and  lay  down  upon  it 
and  was  run  over  by  another  train  and  killed,  the 
company  is  not  chargeable  with  notice  that  he 
went  upon  the  track,  and  is  not  liable  for  bis  death* 
McClelland  v.  Louisville,  N.  A.  &  C.  R.  Co.  94  Ind. 
276. 

And  an  instruction  In  an  action  by  a  passenger 
for  being  put  off  a  railroad  train  that  the  company 
was  liable  in  damages  if  it  wilfully,  negligently,  or 
carelessly  carried  him  beyond  his  destination  with- 
out his  fault,  is  error  where  he  was  carried  beyond 
his  destination  because  he  was  so  intoxicated  as  to 
render  it  unsafe  to  put  him  off  there,  and  he  was 
put  off  the  next  day  when  he  bad  boarded  another 
train  to  return  to  his  destination  because  of  bis  re- 
fusal to  pay  fare,  no  claim  having  been  made  for 
damages  for  being  carried  beyond  his  destination, 
and  there  being  no  evidence  authorizing  any  re- 
covery therefor.  Louisville  &  N.  R.  Co.  v.  Lewis, 
14  Ky.  L.  Rep.  7n. 

8o,  no  liability  upon  the  part  of  a  railroad  com- 
pany arises  from  the  ejection  of  a  trespasser  from 
one  of  its  cars  by  a  conductor  who  did  not  know  or 
was  not  informed  of  the  intoxication  of  the  party 
and  the  consequent  peril  attending  his  ejection. 
Louisville  &  N.  R.  Co.  v.  Johnson.  108  Ala.  62, 31  L. 
R.  A.  872. 

Butevidence  in  an  action  against  a  railway  com- 
pany for  'the  death  of  a  person,  alleged  to  have 
been  caused  by  his  ejection  from  its  train  in  an  in- 
toxicated condition,  that  he  refused  to  pay  his 
fare  in  a  very  nonsensical  way,  and  used  rude,  ob- 
scene language  to  the  conductor,  such  as  no  one 
but  a  crazy  or  drunken  man  would  employ,  at 
which  the  latter  did  not  become  angry,  and 
evinced  a  want  of  rationality,  tends  to  show  that 
the  conductor  had  knowledge  of  his  intoxicated 
condition.  Louisville  &  N.  R.  Co.  v.  Johnson,  108 
Ala.  62,  31  L.  R.  A.  372. 

So,  an  instruction  in  an  action  for  the  death  of  a 
person  who  was  ejected  from  a  railroad  train  and 
was  afterwards  found  dead,  that  if  the  intoxica- 
tion of  the  deceased  contributed  in  any  degree  to 
his  inability  to  get  out  of  the  situation  in  which 
be  was  found,  such  intoxication  is  to  be  attributed 
to  him  as  contributory  negligence,  and  if,  being 
under  the  influence  of  liquor,  he  fell  in  the  place 
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of  the  plaintiff  amone  the  people  in  and  about 
the  elevator  was  that  he  was  a  drlDking  man. 
The  defendant  was  also  permitted  to  show  that 
the  plaintiff  was  under  the  influence  of  liquor 


at  different  times  a  year  prior  to  the  accident. 
One  of  the  police  officers  was  called,  and  per- 
mitted to  testify  that  he  knew  the  plaintiff 
when  he  kept  a  saloon;  that  at  one  time  there 


where  be  was  found,  and  the  iafluence  of  liquor 
contributed  to  or  aided  in  produciog  hi8>jnability 
to  get  out  of  that  position,  and  bis  death  was 
caused  by  suffocation  or  drowning  coupled  with 
sucb  inability,  no  recovery  can  be  bad,— should  uot 
be  flfiven;  and  refusal  to  ffive  It  is  cot  erround  for 
reversal  where  tbat  view  of  the  matter  was  not 
suggested  at  the  trial,  and  the  court  bad  charged 
that  if  the  incapacity  of  the  deceased  was  the  re- 
sult of  intoxication  the  intoxication  roust  have 
been  known  by  the  conductor  when  he  ejected 
the  deceased  in  order  to  warrant  a  recovery.  Gill 
V.  Rochester  &  P.  R.  Co.  37  Hun,  109. 

And  an  instruction  In  an  action  for  a  personal 
injury  alleged  to  have  been  received  by  being  for- 
cibly ejected  from  the  station  house  of  a  railroad, 
tbat  if  the  falling  of  the  plaintltT  was  attributable 
wholly  or  in  part  to  defective  steps  at  the  door,  or 
was  caused  in  part  by  his  intoxication  and  not  by 
necessary  force  used  in  ejecting  him,  there  could 
be  no  recovery,  need  not  be  given  under  a  system 
of  practice  requiring  Instructions  to  be  in  writing, 
where  the  instructions  given  distinctly  inform  the 
Jury  tbat  to  find  for  the  plaintiff  it  must  appear 
from  the  evidence  tbat  the  agent  used  more  force 
than  was  reasonably  necessary,  and  tbat  by  reason 
of  the  excessive  force  the  plaintiff  was  injured. 
Johnson  v.  Chicago,  R.  I.  &  P.  R.  Co.  68  Iowa,  348. 

e.  WUh  relation  to  persons  injured  on  highwayst 
sirtetH^  etc. 

Being  abroad  in  a  street  of  a  city  at  night  in  a 
state  of  intoxication  is  not  negligence  as  a  matter 
of  law,  but  is  a  circumstance  from  which  the  Jury 
may  find  the  existence  of  neffligence  as  a  laot. 
Cramer  v.  Burlington,  42  Iowa,  815. 

The  intoxication  of  a  person  injured  by  reason  of 
a  defective  highway  will  not  affect  bis  recovery 
therefor  where  it  bad  nothing  to  do  wiib  the  acci- 
dent.   Alger  V.  Lowell,  3  Allen,  403. 

Over-indulgence  in  spirituous  liquors  is  not  to 
be  imputed  to  a  person  failing  into  an  excavation 
in  a  public  street  as  negligence,  unless  he  was  dis- 
qualified thereby  from  the  exercise  of  ordinary 
care  and  prudence.  0*Hagan  v.  Dillon,  10  Jones 
&S.458. 

It  does  not,  as  matter  of  law,  constitute  such  a 
want  of  ordinary  care  as  would  preclude  a  recov- 
ery, the  question  as  to  what  constitutes  ordinary 
care  being  one  for  the  determination  of  the  Jury. 
Stuart  V.  MacbiasPort,  48  Me.  477. 

But  one  who  receives  an  injury  on  a  highway 
while  so  intoxicated  as  to  be  unable  to  manage 
and  conduct  himself  and  bis  team  with  ordinary 
care  and  prudence  cannot  be  said  to  be  in  the  use 
of  ordinary  care,  and  if  this  want  of  ordinary  care 
contributed  in  the  least  degree  to  produce  the  in- 
Jury,  he  is  not  entitled  to  recover.  Cassedy  v. 
fitockbridge,  21  Vt.  391. 

And  one  who  is  injured  while  Intoxicated, while 
attempting  to  drive  over  a  washout  or  chasm  ex- 
tending across  the  roadway,  cannot  recover  of  the 
county  where,  if  be  bad  been  sober,  be  could  and 
would  have  seen  it  and  escaped  injury,  as  in  such 
case  voluntary  Intoxication  is  in  itself  negligence. 
Woods  V.  Tipton  County  Comrs.  128  Ind.  289. 

But  the  court  in  an  action  against  a  city  for 
damages  sustained  by  reason  of  a  defective  high- 
way in  which  the  intoxication  of  the  plaintiff  is 
interposed  as  a  defense  is  not  required  to  instruct 
the  Jury  that  a  city  is  not  bound  to  keep  Its 
streets  safe  and  convenient  for  intoxicated  per- 
sons, or  that  if  the  plaintiff  was  intoxicated  at  the 
time  of  the  accident  they  are  to  presume  that  be 
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was  negligent,  where  it  had  charged  tbat  the 
plaintiff  could  not  recover  if  the  accident  occurred 
through  his  own  negligence,  and  that  if  he  was 
intoxicated  that  was  a  circumstance  to  be  con- 
sidered by  them  as  bearing  upon  the  question  of 
due  care  on  his  part.    Alger  v.  Lowell,  3  Allen,  408. 

So,  the  Intoxication  of  a  person  driving  across  a 
dangerous  bridge  does  not  of  itself  relieve  the 
town  of  liability  for  maintaining  it  in  tbat  condi- 
tion, the  question  being  whether  or  not  be  exer- 
cised reasonable  care  to  avoid  the  danger,  but  is 
evidence  to  go  to  the  Jury  upon  that  question. 
Thorp  V.  Brookfield,  36  Conn.  320. 

Negligence  upon  the  part  of  a  person  in  leaving 
an  uncovered  bole  in  the  sidewalk  of  a  public 
street,  however,  is  not  excused  by  the  fact  that  a 
person  falling  into  it  was  drunk.  Robinson  v. 
Ploche,  6  Cal.  461. 

But  where  the  drunkenness  of  a  person  injured 
in  consequence  ot  defects  existing  in  a  sidewalk 
m  any  way  contributed  to  his  injury,  he  cannot 
recover,  and  whether  it  did  or  not  is  a  question  of 
fact  for  the  Jury  to  determine.  Healy  v.. New 
York,  3  Hun,  708. 

So,  one  who  travels  by  night  along  a  country 
road  in  a  wagon  driven  by  a  man  known  to  him  to 
be  drunk  and  unfit  to  drive  is  guilty  of  contrib- 
utory negligence,  and  cannot  recover  damages 
from  the  township  for  injuries  sustained  by  the 
overturning  of  the  wagon  and  his  precipitation 
down  an  unfenced  bank  6  or  6  feet  high,  at  the  side 
of  the  road.  Hershey  v.  Mill  Creek  Twp.  Road 
Comrs.  (Pa.)  8  Cent.  Rep.  252. 

And  a  city  will  not  be  held  liable  for  an  injury 
caused  to  a  woman  by  being  thrown  from  a  wagon 
driven  over  a  defective  crosswalk  where  the  hus- 
band, who  was  driving,  was  In  a  drunken  condition 
and  drove  too  fast  over  the  crossing,  which  was  not 
so  out  of  repair  as  to  render  it  unsafe  had  he 
driven  over  it  as  a  careful,  sober  man  would  have 
done.    Rock  Island  v.Vanlandschoot,  78  111.  485. 

But  negligence  will  not  be  imputed  to  an  in- 
jured party  voluntarily  riding  in  a  private  convey- 
ance so  as  to  defeat  a  recovery  on  his  part  in  an 
action  for  personal  injury  against  a  toll-road  com- 
pany where  be  was  without  personal  fault  and  had 
no  control  over  the  driver  who  was  a  fit  person  to 
manage  the  horses,  by  reason  of  the  sudden  closing 
of  the  passage  by  the  toll-gate  keeper  on  account 
of  a  wrongful  attempt  on  the  part  of  the  driver, 
who  was  considerably  intoxicated,  to  pass  the  toll- 
gate  without  paying  toll.  Brannen  v.  Kokomo,  G. 
&  J.  Gravel  Road  Co.  115  lod.  115. 

f .  With  relation  to  mUfcellaneous  matters. 

The  owner  of  a  wagon  left  standing  in  a  road- 
way is  not  exempted  from  liability  to  a  person  who 
drives  against  it  in  the  night  and  suffers  injury 
thereby,  by  the  fact  that  he  was  drunk  at  the  time 
of  the  accident.    Ridley  v.  Lamb,  10  U.  C.  Q.  B.  354. 

And  a  railroad  company  will  not  be  held  liable 
for  damages  for  goods  destroyed  by  fire  in  its 
warehouse  upon  the  ground  of  negligence,  upon 
evidence  that  a  night  operator,  who  had  charge  of 
the  telegraph  office  in  the  warehouse,  was  ad- 
dicted to  drinking  and  was  drunk  at  the  time  of  the 
fire.  Young  v.  Wilmington  &  W.  R.  Co.  116  N.  C. 
932. 

And  where  a  mother  sends  her  two  sons  to  a 
depot  to  meet  their  father,  who  is  expected  to  re- 
turn on  a  train  in  an  intoxicated  condition,  and 
the  sons  are  driven  away  from  the  depot  by  tbe 
person  In  charge,  and  the  father  arrives  and  leaves 
the  train  and  subsequently  returns  and  goes  to  sleep 
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was  trouble  at  the  saloon,  and  he  went  in 
«Dd  found  the  plaintiff  and  others  pretty  well 
intoxicated.  Another  police  officer  was  called, 
and  testified  that  in   1891   he  had  seen   the 


plaintiff  under  the  influence  of  liquor.  He  was 
then  asked,  "Did  you  know  what  sort  of  a 
place  he  had?"  and  answered  that  he  consid- 
ered it  rather  tough.     This  testimony  was  ob- 


upon  the  railroad  track  and  is  killed  by  another 
train,  thedrivlnfr  of  tbe  boys  from  the  depot  and 
preventing  tbem  from  meetingr  their  father  to 
conduct  blm  home  are  not  the  immediate  and  prox- 
imate cause  of  his  death  so  as  to  render  the  railroad 
company  liable  therefor,  his  contributory  neR-li- 
gence  being  the  proximate  cause  thereof.  Roz- 
wadosfskie  t.  International  &  O.  N.  K.  Co.  ITex. 
CiY.  App.  487. 

So,  the  condition  of  a  driver  as  to  being  drunk 
or  sober  at  the  time  of  an  accident  is  a  proper  sub- 
ject of  investigation  in  a  suit  for  damages  for  in- 
juries claimed  to  have  been  received  by  reason  of 
the  careless  and  reckless  driving  of  the  def endant^s 
servant  as  a  part  of  the  res  gestae.  Williams  v. 
Edmunds, 75  Mich.  92. 

And  where  a  person  driving  for  another  at  his 
request  and  solicitation  and  upon  bis  business  is  in- 
toxicated, and  drives  so  heedlessly  and  carelessly 
that  the  other,  in  the  exercise  of  ordinary  care,  can 
perceive  it,  and  fails  to  do  so.  and  remonstrate 
with  him.  and  is  injured  by  reason  of  such  care- 
lees  driving,  he  is  chargeable  with  contributory 
negligenoe,  and  the  question  does  not  depend  upon 
whether  he  is  negligent  in  not  remonstrating  with 
tbe  driver,  or  upon  the  fact  that  it  is  apparent  to 
liim,  or  occurs  to  his  mind,  that  the  driver  is  driv- 
ing in  a  heedless  and  careless  manner,  or  upon 
whether  he  assents  to  it  or  not.  Smith  v.  New 
Tork  C.  &  H.  R  R.  Go.  38  Hun,  83. 

So,  one  who  falls  by  accident  against  a  stove  in  a 
public  bar-room,  striking  against  a  vessel  of  hot 
water,  which  upsets  and  scalds  another,  is  responsi- 
ble  for  the  injury  thereby  caused  where  the  fail  was 
the  effect  of  intoxication.  Sullivan  v.  Murphy,  2 
Miles  (Pa.)  296. 

And  a  guest  in  a  hotel  cannot  recover  of  the  pro- 
prietor for  an  alleged  robbery  where  the  guest  was 
intoxicated  and  his  intoxication  contrlbi|ted  to  the 
loss.    Walsh  V.  Porterfleld,  87  Pa.  876. 

But  the  fact  that  a  guest  in  a  hotel  is  intoxicated, 
or  that  his  door  is  unlocked,  will  not  destroy  the 
landlord's  liability  for  the  acts  of  his  servants  m 
the  theft  of  property  belonging  to  such  guest. 
Cunningham  v.  Buoky,  42  W.  Va.  671,  85  L.  R.  A. 
«50. 

Apdan  innkeeper's  liability  for  the  baggage  of  a 
guest  is  increased  rather  than  diminished  by  the 
fact  that  the  guest  got  too  drunk  at  his  bar  to  take 
care  of  himself.  Rubenstein  v.  Cruikshanks,  64 
Micb.  199,  62  Am.  Rep.  806. 

And  where  one  enters  a  saloon  or  tavern  open 
for  the  entertainment  of  the  public,  the  proprietor 
is  bound  to  see  that  he  is  properly  protected  from 
the  assaults  or  insults,  as  well  of  those  who  are  in 
his  employ,  as  of  drunken  and  vicious  men  whom 
be  may  choose  to  harbor.  Hommel  v.  Schambaoher, 
ISO  Pa.  679. 

And  a  saloon  or  tavern  keeper  is  liable  for  dam- 
ages for  injury  to  a  customer  to  whose  clothes  an 
intoxicated  companion  attaches  a  piece  of  paper, 
and  sets  Are  to  it  within  view  of  the  proprietor, 
whereby  he  is  seriously  burned.  Rommel  v.  Scham- 
bacber,120Pa.679. 

So,  a  licensed  liquor  seller  who  furnished  another 
with  intoxicating  liquor  in  violation  of  the  stat- 
utes, upon  which  he  became  intoxicated  and  un- 
conscious, when  the  liquor  dealer  put  him  into  his 
vehicle  drawn  by  a  gentle  horse  which  the  intox- 
icated man  had  borrowed,  which  ran  away  and  was 
killed  by  reason  of  the  driver's  intoxication,  is 
liable  to  the  owner  of  the  horse  for  its  value. 
Dunlap  V.  Wagner,  85Ind.  629,  44  Am.  Rep.  42. 

It  is  no  defense  to  an  action  for  a  wilful  iniury  to 
40  L.  R.  A. 


person  or  property,  however,  that  the  person  caus- 
ing the  injury  was  intoxicated,  and  the  person  in. 
jured  was  a  licensed  liquor  seller  and  had  sold  him 
the  liquors  that  intoxicated  him,  and  was  thereby 
guilty  of  contributory  negligence.  Cassady  v. 
Magher,86Tnd.228. 

And  an  answer  in  an  action  brought  by  a  liquor 
seller  to  recover  for  injuries  to  his  property  on  ac- 
count of  the  wilful  negligence  and  careless  conduct 
of  the  defendant  which  admits  the  injuries  and  al- 
leges that  the  defendant  was  intoxicated  at  the 
time  by  liquors  sold  to  him  by  the  plaintiif  who 
was  a  licensed  liquor  dealer,  is  insufflcient  to  con- 
stitute a  defense.   Cassady  v.  Magher,  85  Ind.  228. 

So,  contributory  negligence  is  chargeable  to  a  < 
minor  who  takes  chloroform  when  so  intoxicated 
as  to  be  incapable  of  exercising  any  reasonable 
degree  of  caution  or  prudence,  where  he  is  old 
enough  to  earn  as  a  clerk  in  a  grocery  store  a  rea- 
sonable and  substantial  compensation.  Meyer  v. 
King,  72  Miss.  1,  35  L.  R.  A.  474. 

And  a  person  is  not  liable  on  the  ground  of  in- 
juring one  in  danger,  for  death  following  his  sell- 
ing chloroform  to  an  intoxicated  person  who  is 
not  shown  to  be  absolutely  without  mind  to  the 
knowledge  of  the  vendor.  Meyer  v.  King,  72  Miss. 
1,36L.R.A.474. 

Nor  will  a  sale  of  chloroform  to  a  minor  in  vio- 
lation of  law,  where  he  was  intoxicated,  render  tbe 
seller  liable  for  the  minor's  death  from  drinking  it, 
if  the  sale  was  not  the  proximate  cause  of  his 
death.    Meyer  v.  King,  72  Miss.  1,  36  L.  R.  A.  474. 

III.  Effect  when  there  is  negUoenee  on  both  sides. 

As  to  concurring  negligence  generally,  see  Jack- 
sonville, T.  &  K.  W.  R.  Co.  V.  Peninsular  Land 
Transp.  &  Mfg.  Co.  27  Fla.  1, 17  L.  R.  A.  88,  and  noU. 

There  seems  to  tie  some  disagreement  in  the  au- 
thorities a?  to  whose  act  shall  be  deemed  tbe  prox- 
imate cause  of  an  injury  where  the  negligence 
of  both  parties  concurred  in  bringing  it  about. 
Thus,  on  the  one  hand,  it  is  held  that  though  there 
was  negligence  on  the  part  of  a  railroad  company 
in  running  an  engine  iMckwards  in  the  night  and 
not  having  a  light  upon  the  tender  and  a  lookout, 
yet  no  recovery  can  be  had  on  behalf  of  one  who 
was  killed  while  voluntarily  on  the  track  and  from 
jntoxication  unable  to  get  out  of  the  way  of  the 
train,  as  his  own  negligence  was  the  proximate 
cause  of  his  death.  Little  Rook  &  Ft.  S.  R.  Co.  ▼. 
Pankhurst,  86  Ark.  871. 

So,  tbe  contributory  negligence  of  a  man  who 
becomes  drunk  or  unconscious  upon  a  railway 
track  will  bar  a  recovery  for  injuries  sustained 
by  being  struck  by  a  locomotive,  though  the  engi- 
neer was  also  negligent  in  failing  to  discover  him 
in  time  to  avert  injury,  as  his  negligence  was  con- 
current with,  if  not  subsequent  to,  that  of  the  en- 
gineer, operating  as  it  did  up  to  tbe  very  moment 
of  the  collision.  Smith  v.  Norfolk  &  S.  R.  Co.  114 
N.  C.  728,  25  L.  R.  A.  287. 

And  though  the  company  was  also  negligent  in 
falling  to  use  a  headlight,  by  using  which  he  might 
have  been  seen  and  tbe  injury  avoided.  O'Keefe  v 
Chicago,  R.  I.  &  P.  R.  Co.  32  Iowa,  467. 

And,  though  an  engineer  in  charge  of  a  rail- 
road train  was  negligent  in  failing  to  blow  bis 
whistle  at  a  crossing,  the  subsequent  refusal  or  fail- 
ure of  a  person  upon  the  track  in  a  drunken  con- 
dition to  get  off  is  nevertheless  the  proximate  cause 
of  the  injury  sustained  by  being  struck,  unless  it 
can  be  reasonably  Inferred  that  the  engineer  saw, 
or  could  by  ordinary  care  have  seen,  not  simply 
that  he  was  on  the  track,  but  tha^  he  had  placed 
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jected  to  by  counsel  for  the  plaintiff.  Counsel 
for  the  defendant  insists  that  this  testimony  was 
competent  when  the  plaintiff's  story  and  de- 
mand are  taken  into  consideration;  that  his 


story  was  that  the  conductor  treated  him  in 
a  negligent  manner,  whereby  he  was  caused  to 
fall  rrora  the  running  board  of  the  car;  that 
he  did  not  do  anything  in  whole  or  in  part  to 


himself  In  a  perilous  condition  and  appeared  to  be 
drunk  or  insensible  in  the  way  of  the  engine,  and 
that  after  he  could  by  proper  watchfulness  ba^e 
had  reasonable  ground  to  believe  that  sucb  was 
his  condition  it  was  within  the  power  of  the  enf{l- 
neer  by  the  use  of  the  appliances  at  his  command 
and  without  peril  to  his  passengers  to  stop  the  train 
in  time  to  avoid  injury.  Norwood  v.  Raleifirh  &  Q. 
R.  Co.  HI  N.  C.  236. 

So.  the  proximate  caune  of  the  injury  to  a  person 
whose  foot  is  crushed  by  belngr  run  over  by  a  rail- 
way train  is  his  fiegiigeuce  in  voluntarily  walking 
upon  the  track  and  his  inability  to  get  out  of  the 
way  in  consequence  of  Intoxication  or  an  attack 
of  vertiiiro,  where  he  was  drunk  at  the  time  and 
had  started  out  to  walk  down  the  railway  tr^ck,  and 
was  overtaken,  accordingr  to  his  own  account,  by  a 
blind  spell  and  knew  no  more  until  he  was  run 
over,  the  track  t)eins  straight  at  the  place  where 
the  accident  happened,  the  engineer  havingr  dis- 
covered a  small  object  on  the  rail  which  he  took 
for  a  block  of  wood,  and  having  made  every  ef- 
fort to  stop  the  train  after  discovering  that  it  was 
a  man^s  leg,  without  Xyelnit  able  to  do  so  in  season* 
the  railway  company  not  being  responsible  unless 
its  trainmen  had  clear  opportunity  after  discover- 
ing his  peril  to  avoid  striking  him.  Little  Rock, 
M.  R.  &  T.  R.  Co.  v.tHaynes,  47  Ark.  497. 

And  no  recovery  can  be  had  for  a  personal  In- 
jury to  one  who  goes  upon  a  railroad  track  in  a 
helpless  state  of  drunkenness  and  falls  asleep  or 
unconsciously  sits  upon  the  railroad  track  at  a  per- 
ilous place  after  having  been  warned  of  the  danger 
of  passing  trains,  and  there  waits  until  struck  by 
an  engine  though  he  could  be  seen  for  a  distance 
of  8  or  4  miles,  where  there  is  no  evidence  tending 
to  show  that  he  was  seen  by  any  of  the  train  men. 
or  that  they  could  by  the  exercise  of  reasonable 
car<rhave  avoided  the  injury.  Price  v.  Philadel- 
phia, W.  &  B.  R.  Co.  84  Md.  506,  36  L.  R.  A.  213. 

And  one  who  is  injured  by  being  struck  by  a  rail- 
road  train  when  in  such  a  condition  of  intoxication 
as  not  to  be  able  to  take  care  of  himself  or  pay  any 
heed  to  the  warnings  of  the  approaching  train, 
whose  situation  was  not  known  to  those  in  charge 
of  the  train,  who  did  not  discover  it  in  time  by 
the  use  of  reasonable  diligence  to  save  him  from 
Injury,  cannot  recover  therefor,  though  there  was 
negligence  on  the  part  of  the  employees  of  the  rail- 
road in  detaching  cars  and  allowing  them  to  run 
down  the  switch  by  their  own  momentum.  Kcan 
v.  Baltimore  &  O.  R.  Co.  61  Md.  154. 

So,  the  engineer  of  a  railway  train  who  sees  men 
upon  the  track  ahead  is  justified  in  supposing  that 
they  will  get  out  of  the  way  before  bis  train  reaches 
them,  and  may  continue  under  that  impression 
until  he  gets  near  enough  to  see  that  they  are 
either  drunk  or  asleep,  which  he  is  not  bound  to 
foresee;  and  the  company  is  not  liable  for  injury  to 
them  where  he  is  unable  after  discovering  their 
condition  to  stop  and  save  them  because  of  his 
nearness  to  them.  Herring  v.  Wilmington  &  R.  R* 
Co.  32  X.  C.  (10  Ired.  L.)  402, 51  Am.  Dec.  395. 

And  the  negligence  of  a  person  killed  while  driv- 
ing along  a  railroad  track  in  failing  to  get  off  of  the 
track  is  not  excused  by  the  fact  that  he  was  intox- 
icated, though  his  getting  onto  the  track  in  the 
first  instance  was  due  to  the  negligence  of  the  rail- 
road company.  McDonald  v.  Chicago,  M.  &  St.  P. 
R-  Co.  75  Wis.  121. 

If  the  employees  of  a  railroad  company  in  charge 
of  a  train  see  a  man  upon  its  track  at  a  distance 
ahead  sufficient  to  enable  bim  to  get  out  of  the  way 
they  have  a  right  to  presume  that  he  will  do  so,  and 
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go  on  without  checking  the  speed  of  the  train  un- 
til tbey  see  be  is  not  likely  to  do  so,  when  it  becomes 
their  duty  to  give  extra  alarm,  and  as  a  last  resort 
to  check  its  speed  and  stop  the  train  if  possible  In 
time  to  avoid  disaster;  but  where  the  man  seen 
is  known  to  be,  or  from  bis  appearance  gives  good 
reason  to  believe  that  he  Is,  grossly  intoxicated  or 
otherwise  insensible  to  danger  or  unable  to  avoid 
it,  they  have  no  right  to  presume  that  he  will  get 
out  of  the  way,  but  should  act  upon  the  hypothe- 
sis that  he  may  not  or  will  not,  and  use  proper 
care  to  avoid  injuring  him;  and  failing  in  this  the 
company  will  be  responsible  in  damages  if,  by  the- 
use  of  such  care  after  they  become  aware  of  his 
negligence,  they  can  avoid  injuring  him.  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Wilkeraon,  46  Ark.  513. 

And  it  is  incumbent  upon  the  plaintiff,  in  an 
action  for  the  death  of  a  man  who  was  killed> 
while  lying  unconscious  from  intoxication  upon  a 
railroad  track,  to  avoid  the  effect  of  such  negli- 
gent act,  to  show  that  when  the  engineer  could 
first  have  seen  him  he  was  not  only  on  the  track, 
but  in  such  a  condition  that  he  could  not  probably 
escape  if  the  train  continued  on,  and  that  he  neg- 
lected to  use  the  means  available  and  safe  to  stop 
it.    Norwood  v.  Raleigh  &  G.  R.  Co.  Ill  N.  C.  2a8. 

Upon  the  other  band,  the  rule  is  laid  down  that 
where  the  negligence  of  a  defendant,  in  an  action- 
for  a  personal  injury  which  contributed  directly  to 
cause  the  Injury,  occurred  after  the  danger  in 
which  the  injured  party  had  placed  himself  by  his 
own  negligence  was,  or  by  the  exercise  of  reason- 
able care  might  have  been,  discovered  in  time  to 
have  averted  the  injury,  the  defendant  is  liable, 
however  gross  the  negligence  of  the  injured  party 
may  have  been  in  placing  him  in  such  a  position  of 
danger.    Werner  v.  Citizens'  R.  Co.  81  Mo.  868. 

He  who  has  the  last  clear  chance  notwithstand- 
ing the  negligence  of  the  adverse  party  is  deemed 
solely  responsible  for  the  injuries  resulting  from 
his  failure  to  exercise  reasonable  care,  and  the 
failure  of  an  engineer  to  perform  his  duty  to  main- 
tain a  reasonably  vigilant  lookout  along  the  track 
in  front  of  his  train  renders  the  railroad  company 
liable  for  killing  a  human  being  lying  upon  the 
track  apparently  helpless  from  intoxication  or 
other  causes,  where  the  engineer  could  have  seen 
him  by  the  exercise  of  ordinary  care.  Pickett  v. 
Wilmington  &  W.  R.  Co.  117  N.  C.  616,  30  L.  R.  A. 
257. 

And  if  a  person  crossing  a  railroad  track,  and 
while  upon  the  track,  is  in  fact  drunk  and  fails  to 
observe  reasonable  precautions  to  avoid  danger, 
though  improperly  there  and  under  circumstances 
constituting  negligence  on  his  part,  yet  If  the 
servants  of  the  railroad  company  In  charge  of  its 
train,  after  discovering  his  perilous  situation, 
could,  by  the  exercise  of  reasonable  care  and  dili- 
gence, have  avoided  injury  to  him, they  were  t>ound 
to  do  so.  and  the  company  is  liable  for  the  injury 
if  they  fail  to  make  proper  and  reasonable  exer- 
tions whereby  the  injury  could  have  been  pre- 
vented.   Kean  v.  Baltimore  &  O.  R.  Co.  61  Md.  154. 

So,  notwithstanding  the  fact  that  a  person  who  is 
lying  insensible  upon  a  railroad  track  Is  drunk,  his 
negligence  is  not  deemed  concurrent  where  tb& 
railroad  company's  servants  by  the  exercise  of  or- 
dinary care  could  have  seen  him  in  time  to  have 
prevented  the  Injury  by  the  proper  use  of  the  ap- 
pliances at  their  command.  Lloyd  v.  Albemarle  & 
R.  R.  Co.  118  N.  C.  1010.  And  see  Yarnall  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.  76  Mo.  675,  and  Pulp  v. 
Roanoke  &  S.  R.  Co.  120  N.  C.  525,  siipra,  IL  b. 

And  a  railroad  engineer  operating  a  train,  who 
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•cause  the  accident;  and  that  he  was  entitled 
to  recover  from  the  defendant,  not  only  for 
the  direct  physical  injury  he  received,  but  also 
for  the  pain  and  suffering,  loss  of  time,  and 


for  loss  of  work  which  he  would  have  re- 
ceived had  he  not  been  injured;  that  the 
plaintiff  was  called  as  a  witness  on  his  own 
behalf,  and  therefore  put  himself  in  the  way 


seee  upon  the  track  a  person  whose  appearance 
gives  him  reason  to  beheve  that  be  is  grossly  in- 
toxicated or  otherwise  insensible  of  danger  or  un- 
able to  avoid  it,  has  no  right  to  presume  that  he 
will  get  out  of  the  way,  but  should  act  upon  the 
belief  that  he  may  not  or  will  not,  and  take  means 
to  Slop  his  train  in  time  to  prevent  a  collision. 
Lake  Shore  &  M.  S.  K.  Co.  v.  Miller,  25  Mich.  274, 
dictum. 

And  where  a  railroad  engineer  in  charge  of  a 
train  by  reasonable  watchfulness  might  discover  a 
person  lying  upon  the  track  asleep  or  drunk,  it  is 
his  duty  to  resolve  all  doubts  in  favor  of  the  pres- 
ervation of  life,  and  immediately  use  every  avail- 
able means  short  of  imperihng  the  lives  of  passen- 
gers to  stop  the  train.  Deans  v.  Wilmington  &  W. 
R.  Co.  107  N.  C.  688. 

In  Deans  v.  Wilmington  &  W.  R.  Co.  107  N.  C. 
•68tt,  min-a.  Herring  v.  Wilmington  &  R.  K.  Co.  32 
N.  C.  (10  Ired.  L.)  402.  51  Am.  Dec.  305,  supra^  was 
directly  and  expressly  overruled. 

And  in  Lloyd  v.  Albemarle  &  R.  U.  Co.  118  N.  C. 
1010.  tmipra.  Smith  v.  Norfolk  &  S.  R.  Co.  114  N.  C. 
728,  25  L.  U.  A.  287,  supra,  is  spoken  of  as  having 
been  overruled. 

So,  a  railroad  company  may  be  held  liable  for  in- 
juries caused  by  running  over  a  man  with  a  train 
which  did  not  display  any  headlight,  or  sound  a 
whistle,  or  ring  a  bell,  as  required  by  law,  though 
he  bad  been  drinking  freely,  where  he  was  not  so 
much  under  the  influence  of  ardent  spirits  as  to  t)e 
incapable  of  self-control,  bis  negligence  in  walking 
upon  the  track  being  but  slight  as  compared  with 
the  negligence  of  the  company  in  running  a  dark 
train  at  a  high  rate  of  speed  through  a  village 
without  signaling  its  approach.  Tndianapolis  &  St. 
L.  R.  Co.  v.  Galbreath,  68  111.  436.  qnfi       r>n 

And  where  an  engine  running  backwards  with 
the  tender  in  front  runs  over  a  man  lying 
drunk  upon  the  track,  if  a  headlight  would  have 
enabled  the  railroad  company  by  due  diligence 
upon  the  part  of  its  servants  to  have  seen  the  man 
in  time  to  have  stopped  the  train  before  reaching 
him.  the  failure  to  provide  one  was  a  continuing 
negligent  omission  of  duty  the  performance  of 
which  would  have  given  the  company  the  last 
chance  to  prevent  the  injury,  and  therefore  its 
negligence  in  omitting  it  is  the  proximate  cause  of 
the  injury.  Lloyd  v.  Albemarle  &  R.  R  Co.  118  N. 
C.  1010. 

So.  where  a  passenger  riding  on  the  platform  of 
a  car  is  in  such  a  state  of  intoxication  as  to  be 
careless  and  heedless  of  the  danger  to  which  he  is 
exposed,  it  is  the  duty  of  the  railroad  company, 
after  the  conductor  has  notice  of  his  condition  and 
exposure  to  danger,  to  use  the  ordinary  precau- 
tions for  his  safety,  such  as  calling  his  attention  to 
the  danger  and  the  rules  of  the  company,  forbid- 
ding  such  exposure,  and  to  invite  him  to  go  inside 
the  car.  Fisher  v.  West  Virginia  &  P.  R.  Co.  30  W. 
Va.  386.  23  L.  R.  A,  768. 

And  a  city  railway  company  Is  liable  for  the 
death  of  a  person  run  over  by  one  of  its  cars  in  the 
night-time  who  had  laid  down  or  fallen  upon  the 
track  in  a  state  of  intoxication  and  remained  there, 
where  the  driver  of  the  car,  by  the  exercise  of  or- 
dinary care  and  prudence,  might  have  ascertained 
that  the  object  which  he  saw  lying  on  the  track 
was  a  human  being  before  he  ran  over  it,  and 
might  have  stopped  the  car  before  reaching  it. 
Werner  v.  Citizens'  R.  Co.  81  Mo.  868. 

And  the  failure  of  the  driver  of  a  street  car  to 
stop  the  car  in  the  night-time  where  he  could  see 
an  object  on  the  track  as  large  as  a  sack  of  oats 
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and  which  he  thought  resembled  one  or  a  bundle 
of  hay.  is  such  negligence  ou  his  part  as  will  ren- 
der the  street-car  company  liable  for  running  over 
the  object,  which  proved  to  be  a  man  who  had  laid 
or  fallen  upon  the  track  in  a  state  of  intoxication 
and  remained  there  until  struck.  Werner  v.  Citi- 
zens' R.  Co.  81  Mo.  368. 

So,  the  intoxication  of  a  passenger  upon  a  ferry 
boat  is  not  evidence  of  contributory  negligence 
which  will  defeat  a  recovery  for  his  death  by 
drowning  where  his  death  was  caused  by  the  fact 
that  the  boat  did  not  land  in  a  proper  place  and 
left  a  space  of  from  18  inches  to  2  feet  wide  be- 
tween the  pontoon  and  the  boat,  which  was  poorly 
lighted,  and  he  fell  through  the  space  from  stumb- 
ling against  the  pontoon  instead  of  stepping  upon 
it.    Holmes  v.  Oregon  &  C.  R.  Co.  5  Fed.  Rep.  528. 

But  the  drunkenness  of  a  driver  with  whom  one 
travels  by  night  along  a  country  road,  which  is 
known  to  the  passenger,  is  the  proximate  cause  of 
injuries  sustained  by  him  from  the  overturning  of 
the  wagon  and  his  precipitation  down  an  unfenced 
bank  at  the  side  of  the  road,  though  the  accident 
would  not  have  happened  if  the  bank  had  been 
fenced.  Hershey  v.  Mill  Creek  Twp.  Road  Comrs. 
(Pa.)  8  Cent.  Rep.  252. 

So,  an  innkeeper  in  whose  inn  a  customer  be- 
comes drunk  and  unconscious,  who  expels  such 
customer  at  a  late  hour  of  the  night,  by  reason  of 
which  he  dies  from  exposure  and  cold,  cannot  es- 
cape liability  for  such  wrongful  and  negligent  act 
on  account  of  the  customer's  prior  negligence  in 
getting  drunk.  Weymire  v.  Wolfe,  62  Iowa,  538. 
See  also  McHugh  v.  Schlosser,  159  Pa.  480.23  L.  R. 
A.  574. 

And  a  person  who  induces  another  whose 
faculties  have  been  impaired  by  habitual  drunk- 
enness, to  continue  drinking  on  a  wager  to 
a  manifestly  dangerous  excess,  which  causes  his 
death,  is  liable  for  the  wrongful  act  under  articles 
2899, 2900,  Texas  Rev.  SUt.,  providing  that  an  action 
for  actual  damages  on  account  of  injuries  causing 
the  death  of  any  person  may  be  brought  where 
such  death  is  caused  by  the  wrongful  act,  negli- 
gence, unskil fulness,  or  default  of  another.  Mc- 
Cue  V.  Klein,  60  Tex.  168, 48  Am.  Rep.  260.  See  also 
supra,  II.,  2. 

rv.   Question  for  the  jury. 

Whether  the  intoxication  of  a  person  injured  was 
such  as  to  have  contributed  to  the  injury  is  a  ques- 
tion of  fact  for  the  Jury.  Houston  &  T.  C.  R.  Co.  v. 
Sy  m  pkins,  54  Tex.  615, 38  Am.  Rep.  632;  Healey  y.  New 
York,  6  Thomp.  &  C.  92;  Newton  v.  Central  Ver- 
mont R.  Co.  80  Hun,  491. 

Where  there  is  evidence  on  the  one  hand,  in  an 
action  for  personal  injury  resulting  in  death,  that 
the  deceased  was  intoxicated  at  the  time  of  the  ac- 
cident, and  on  the  other  band,  tending  to  show  an 
at)sence  of  contributory  negligence,  the  question 
whether  the  Intoxication  caused  or  contributed  to 
the  injury  is  one  properly  for  the  Jury.  Tompkins 
V.  Oswego,  40  N.  Y.  S.  R.  4. 

And  the  verdict  of  a  Jury  in  an  action  for  dam- 
ages for  negligence  upon  the  question  of  contribu- 
tory negligence  and  drunkenness  of  the  plaintilf  is 
conclusive  upon  appeal  where  the  evidence  was 
conflicting  and  the  question  was  properly  submit- 
ted to  the  Jury  under  proper  instructions.  Salina 
V.  Trosper,  27  Kan.  545. 

And  a  Judgment  in  favor  of  the  plaintiflF  in  an 
action  against  a  railroad  company  for  an  injury 
received  by  a  passenger  while  stepping  on  the  train 
after  a  stoppage  for  dinner  will  not  be  reversed  on 
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of  an  attack,  not  only  upon  bis  honesty 
as  a  party  claimant, but  also  upon  bis  credibility 
as  a  witness,  both  generally  and  in  respect  of 
bis  version  of  tbe  occurrence  resulting  in  bis 


injury.  Counsel  contends,  furtber,  tbat  tbe 
plaintiff's  own  counsel  put  bis  sobriety  in 
issue,  and  tbat  defendant's  counsel  went  into  tbe 
matter  on  cross-examination. 


appeal  where  the  evidence  as  to  whether  the  pas- 
senirer  was  intoxicated  or  not  then  and  upon  other 
occasions  was  coDflictin^r.  though  in  the  opinion  of 
the  appellate  court  the  verdict  of  the  Jury  should 
have  been  set  aside  by  the  trial  court  and  a  new 
trial  granted.  Union  P.  R.  Oo.  v.  Diehl,  88  Kan. 
4SSt, 

And  an  instruction  In  an  action  for  a  personal  in- 
Jury  caused'by  a  defect  in  a  high  way , that  if  the  Jury 
find  that  at  the  time  of  the  accident  the  plaintiff 
was  intoxicated,  this  of  itself  would  constitute  such 
a  want  of  ordinary  care  as  would  prevent  a  recov- 
ery by  him,  should  not  be  given,  as  the  question. 
What  constitutes  ordinary  care?  is  one  for  the 
Jury.    Stuart  v.  Macbias  Port,  iS  Me.  477. 

So,  it  is  within  the  province  of  the  Jury,  and  not 
the  court,  to  determine  whether  the  engineer  of  a 
railroad  train  had  reason  to  believe  that  a  man  who 
was  drunk  upon  the  track  was  so  situated  that  he 
could  not  without  peril  get  off  the  track  in  time  to 
escape  the  train,  or  was  so  intoxicated  that  he  could 
not  or  would  not  attempt  to  escape,  and  whether 
after  he  could  have  discovered  the  situation  the 
engineer  might  by  using  ordinary  care  have 
avoided  Injuring  him.  Clark  v.  Wilmington  &  W. 
R.  Co.  109  N.  C.  430,  U  L.  R.  A.  740. 

And  where  it  appears  in  an  action  for  a  personal 
injury  against  a  township  that  by  reason  of  neglect 
to  repair  a  road  a  gutter  or  channel  had  formed  and 
been  allowed  to  remain  across  such  road,  and  that 
the  plaintiff  while  passing  along  such  road  in  a 
wagon  was  thrown  therefrom  into  such  channel, 
but  that  he  was  intoxicated  at  the  time  and  was 
aware  of  the  existence  of  the  defect  in  the  road, 
and  that  with  reasonable  care  the  accident  could 
have  been  avoided,  the  question  of  his  contributory 
•negligence  is  one  for  the  Jury.  Maw  v.  King  & 
Albion  Twps.  8  Ont.  App.  Rep.  248. 

And  it  Is  a  question  for  the  Jury  to  say  whether 
the  failure  of  a  brakeman  who  is  ^njured  in  a  col- 
lision alleged  to  have  been  caused  by  the  habitual 
intemperance  and  Incompetency  of  an  engineer  to 
refuse  to  work  with  such  engineer  in  view  of  such 
knowledge  on  his  part  as  to  such  incompetency 
was.  under  all  the  attending  circumstance,  contrib- 
utory negligence.  Williams  v.  Missouri  P.  R.  Co. 
109  Mo.  485.  And  see  Lunlng  v.  New  York  C.  R.  Co. 
49  N.  Y.  521, 10  Am.  Rep.  417,  set  forth  infra,  VI. 

So.  the  question  whether  the  removal  of  a  passen- 
ger from  one  car  to  another  by  the  oflficers  of  the 
train  while  the  train  was  moving  at  the  rate  of  25 
miles  per  hour  is  negligent  or  wrongful  or  not, 
where  tbe  passenger  had  been  drinking  previous 
to  his  going  in  the  car,  and  he  and  those  in  com- 
pany with  him  had  behaved  in  a  boisterous  manner 
and  made  remarks  which  were  improper  in  the 
presence  of  ladies,  is  one  of  fact  under  all  the  cir- 
cumstances of  tbe  case,  as  is  also  the  question 
whether  unnecessary  force  was  used  in  making  the 
removal.  Marquette  v.  Chicago  &  N.  W.  H.  Co.  33 
Iowa,  563. 

And  the  extent  of  the  Intoxication  of  a  passen- 
ger, and  tbe  conductor's  knowledge  of  his  condi- 
tion and  the  safety  of  the  place  at  which  he  was 
ejected  from  the  train,  are  questions  for  the  Jury. 
Louisville  &  N.  R.  Co.  v.  Johnson,  108  Ala.  82,  31  L. 
R.  A.  372,  104  Ala.  241. 

And  where  a  person  who  was  very  much  Intoxi- 
cated was  removed  from  a  railway  train,  and  he 
had  no  money  with  which  to  pay  his  fare,  and 
could  not  produce  a  ticket,  notwithstanding  the 
fact  that  a  companion  tendered  fare  which  the 
conductor  refused  to  receive,  demanding  a  ticket, 
the  expulsion  is  wrongful;  and  where  his  Intoxica- 
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tion  was  such  as  to  render  him  helpless  in  the  situ- 
ation in  which  he  was  placed,  and  he  was  killed 
shortly  after  his  removal  by  another  train,  after 
proceeding  on  his  way  to  his  destination,  falling  or 
laying  down  upon  the  track,  the  question  whether 
his  death  was  traceable  directly  to  the  removal 
from  the  train  under  all  the  circumstances  is  for 
the  Jury.  Guy  v.  New  York,  O.  &  W.  R.  Co.  SO 
Hun,  899. 

So,  the  finding  of  a  Jury  In  an  action  for  a  per- 
sonal injury  will  not  be  disturbed  on  appeal  where 
the  question  was  whether  the  plaintiff  was  volun- 
tarily drunk  and  in  that  condition  placed  himself  on 
defendant's  railroad,  or  whether  he  had  a  sudden 
attack  of  vertigo  by  reason  of  which  he  fell  thereon 
and  was  Injured  by  the  negligence  of  defendant's 
agents  in  running  its  trains,  which  was  fairly  sub- 
mitted to  the  Jury  and  there  was  evidence  to  up- 
bold  their  finding.  Southwestern  R.  Co.  v.  Hanker- 
son,  72  Ga.  182. 

But  refusal  to  instruct  tbe  Jury  In  an  action  for 
a  personal  injury  on  the  submission  of  the  question 
whether  the  plaintiff  was  so  intoxicated  when  in- 
jured as  to  be  mcapable  of  exercising  ordinary  care 
to  avoid  injury,  for  a  special  verdict,  as  to  the  legal 
effect  of  such  intoxication.  Is  not  error,  as  it  Is  for 
the  court  to  say  what  is  the  legal  effect,  though  the 
Jury  answers  the  question  aifirmatively.  Schuenke 
V.  Pine  River,  84  Wis.  889. 

And  the  question  whether  a  railway  engineer  in 
the  exercise  of  due  diligence  might  have  discovered 
a  person  lying  drunk  and  helpless  across  a  rail  in 
front  of  his  train,  and  whether  by  prompt  and 
strenuous  efforts  he  could  have  saved  his  life  with- 
out putting  his  passengers  in  Jeopardy,  is  one  for 
the  Jury.  Deans  v.  Wilmington  ft  W.  R.  Co.  lOT 
N.  C.  686. 

So,  whether  it  was  due  care  and  a  proper  exer- 
cise of  power  to  expel  a  drunken  and  disorderly 
passenger  from  a  horse  car  while  in  motion  Is  a 
question  of  fact  to  be  determined  by  the  Jury  In 
view  of  the  rate  of  speed  at  which  the  car  was 
moving  and  all  the  other  circumstances  of  the  case* 
Murphy  v.  Union  R.  Co.  118  Mass.  228.  See  also 
lK)ui8ville  &  N.  R.  Co.  v.  Johnson,  108  Ala.  02,  81  L. 
R.  A.  342,  and  Guy  v.  New  York.  O.  ft  W.  R.  Co. 
30  Hun,  399.  avpra,  XL,  d,  and  Healey  v.  New  York* 
8  Hun,  708,  supra^  II.,  e. 

V.  Presumption  and  burden  of  proof. 

Where  it  is  negligence  to  be  in  a  particular  place 
in  a  state  of  intoxication,  and  some  evidence  is  in- 
troduced tending  to  show  that  a  person  receiving 
an  injury  at  such  place  was  Intoxicated,  the  burden 
of  proof  is  cast  upon  him  to  show  by  a  preponder- 
ance of  evidence  that  he  was  not  intoxicated  in 
order  to  recover  in  an  action  for  such  injury. 
Cramer  v.  Burlington,  42  Iowa.  815;  Hubbard  v. 
Mason  City,  60  Iowa.  400.  i 

And  an  instruction  in  an  action  for  damages  for 
alleged  negligence  that  the  burden  of  proof  rests 
with  the  defendant  to  show  that  the  plaintiflTs  in- 
Jury  resulted  from  his  own  intoxication  and  negli- 
gence, means  negligence  superinduced  by  intoxica- 
tion, and  is  not  therefore  misleading.  Loewer  v. 
Sedalia,  77  Mo.  431. 

And  refusal  to  instruct  the  Jury  in  an  action  for 
damages  for  an  injury  received  upon  a  public  high- 
way, that  if  the  person  injured  was  so  intoxicated 
as  to  be  mcapable  of  properly  conducting  himself 
and  his  team  no  recovery  can  be  had,  is  not  error 
where  the  Jury  were  told  that  if  bo  was  so  intoxica- 
ted at  the  time  of  the  injury  tbat  of  Itself  woul<I 
throw  the  burden  of  proof  upon  the  plaintiff  to 
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We  think  it  was  proper  examinatioD  to  make 
inquiry  as  to  the  plaintiff's  condition  at  the 
time  of  the  injury  complained  of,  and  that  the 
question  was  open  to  defendant's  inquiry  as 


to  whether  the  plaintiff  was  or  was  not  intoxi- 
cated at  the  time  of  the  injury,  and  that  the 
defendant  had  a  right  to  call  witnesses  to  ^ow 
that  the  plaintiff  was  intoxicated  at  that  time. 


show  that  he  exercised  ordinary  care  and  prudence 
and  that  bis  intozicution  was  prima  facie  evidence 
of  want  of  ordinary  care.  Bums  v.  Elba,  8s;  Wis. 
0(6. 

So,  where  it  appears  that  the  conductor  running 
a  train  which  causes  a  personal  Injury  was  a  man  of 
Intemperate  habits,  the  burden  is  cast  upon  the 
ftiilroad  company  of  proving  that  he  was  not  in- 
toxicated at  the  time  and  had  used  proper  care. 
Pennsylvania  B.  Co.  v.  Books.  67 Pa.  339, 98  Am.  Dec. 
229. 

And  the  fact  of. Intoxication  of  a  person  injured 
by  being  thrown  from  a  railroad  car  by  a  sudden 
Jerk  while  the  person  was  attempting  to  alight  does 
not  establish  negligence  )>er8e  unless  it  contributed 
to  the  injury,  and  the  question  is  properly  sub- 
mitted to  the  jury  whether  or  not  it  did  so  eoutrlb- 
ute.  Newton  v.  Central  Vermont  R.  Co.  80  Hun, 
491. 

Sobriety  is  the  normal  condition,  and  Is  presumed 
to  exist,  and  the  presumption  stands  in  favor  of  the 
party  injured  by  the  alleged  negligence  of  unotber 
In  the  place  of  proof;  but  when  evidence  of  intoxi- 
cation is  introduced.  It  must  appear  f roftk  a.pre- 
pooderance  of  the  whole  testimony  that  the  person 
injured  was  not  intoxicated  at  the  time  of  the  in- 
jury, the  burden  of  proof  being  shifted  to  the  plain- 
tiff, and  the  presumption  of  sobriety  being  over- 
come.   Cramer  v.  Burlington.  42  Iowa,  815. 

So,  the  burden  of  proving  that  a  railroad  company 
has  not  bestowed  ordinary  diligence  with  reference 
to  a  trespasser  upon  its  tracks  who  is  injured  rests 
with  the  plaintiff  in  an  action  for  such  injury. 
Columbus  &  W.  H.  Co.  v.  Wood,  86  Ala.  164. 

But  while  the  intoxication  of  a  person  injured.at 
the  time  of  the  injury  is  a  circumstance  to  go  to  the 
jury  on  the  ground  of  contributory  negligence,  it 
is  not  conclusive,  and  does  not  change  the  burden 
of  proof  unless  the  intoxication  was  of  such  a  de- 
gree as  to  render  him  imbecile.  Seymer  v.  Lake,  66 
Wis.  651.  And  see  Ford  v.  0  matilla  County,  15  Or.  315, 
infra  VI.,  a.  But  see  Cramer  v.  Burlington,  42 
Iowa,  315.  supra^  and  Fitzgerald  v.  Weston,  52  Wis. 
354,  suproL,  II.,  a. 

So,  a  habit  of  intoxication  upon  the  part  of  a  per- 
son injured,  once  proved  to  exist,  is  presumed  to 
continue,  and  raises  a  presumption  of  negligence 
in  case  of  accident  to  him  which  stands  until  re- 
butted. Lane  v.  Missouri  P.  K.  Co.  132  Mo.  4.  See 
also  Crew  v.  St  Louis.  K.  &  N.  W.  R.  Co.  20  Fed. 
Hep.  87;  Chapman  v.  Erie  R.  Co.  55  N.  Y.  579. 

VI.  Intoxicatitm  as  evidence  of  nealiQence, 
a.  AdmiMihUiiy. 

The  intoxication  In  any  degree  of  a  person  in- 
jured is  proper  to  be  considered  in  an  action  for 
damages  for  the  injury  in  determining  the  question 
of  his  contributory  negligence.  Alger  v.  Lowell,  3 
AUen,  402;  Hankinson  v.  Charlotte,  C.  &  A.  H.  Co. 
41 8.  C.  1;  Houston  &  T.  C.  R.  Co.  v.  Waller,  56  Tex. 
331;  Northern  P.  R.  Co.  v.  Craft,  29  U.  S.  App.  687, 69 
Fed.  Rep.  124. 16  C.  C.  A.  175.  And  see  Cramer  v. 
Burlington,  42  Iowa.  315,  »upra,  II.,  e. 

While  drunkenness  is  not  negligence  per  <e,  it  Is 
evidence  of  negligence  more  or  less  cogent  accord- 
ing to  the  circumstances.  Holmes  v.  Oregon  &  C. 
R.  Co.  6  Sawy.  290,  5  Fed.  Rep.  523. 

Thus,  the  intoxication  of  the  plain  tiff  in  an  action 
for  an  Injury  received  while  crossing  a  railroad 
bridge  and  trestle,  and  the  fact  that  he  was  ad- 
monished of  the  danger  of  crossing,  are  proper  to 
be  considered  by  the  jury,  in  connection  with  all 
the  other  facts  in  the  case,  in  passing  upon  the 
question  of  negligence,  and  it  is  not  proper  to  sep- 
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arate  such  facts  from  their  connection  with  others 
and  make  them  the  bcwis  of  an  instruction,  as  such 
a  course  would  tend  to  mislead  the  jury.  Baltimore 
&  O.  R.  Co.  V.  Boteler,  38  Md.  568. 

And  an  instruction  In  an  action  for  damages  for 
causing  a  party ^s  death  in  which  the  question  of 
mutual  negligence  is  involved  and  it  appears  that 
the  deceased  was  intoxicated  at  the  time,  that  the 
love  of  life  and  the  natural  instinct  of  self-pres- 
ervation possessed  by  all  persons  may  be  consid- 
ered in  determining  whether  the  deceased  used  or- 
dinary  care,  is  Improper  and  erroneous;  it  should  be 
qualified  to  the  effect  that  if  the  deceased  was 
drunk  the  jury  should  consider  that  fact  and  de- 
termine whether  or  not  it  rebutted  such  presump- 
tion.   Illinois  C.  R.  Co.  v.  Cragin,  71  III.  177. 

But  intoxication  Is  not  of  Itself  evidence  of  con- 
tributory negligence,  and  only  becomes  so  by  the 
fact  that  the  intoxication  contributed  to  the  injury. 
Lynch  v.  New  York,  47  Hun,  524:  Northern  P.  ¥U  Co. 
V.  Craft,  29  U.  S.  App.  687, 69  Fed.  Rep.  124, 16  C.  C. 
A.  175.  And  see  Holmes  v.  Oregon  &  C.  R.  Co.  5 
Fed.  Rep.  523,  vupra.,  IT.,  d. 

Tnough  evidence  tending  to  show  that  the  person 
injured  was  Intoxicated  at  the  time  is  competent. 
Alexander  v.  Humber,  86  Ky.  566. 

Intoxication  of  a  person  injured  in  any  degree, 
at  the  time  of  the  Injury,  is  a  circumstance  to  go  to 
the  jury  in  an  action  therefor  on  the  question  of 
negligence;  but  it  is  not  conclusive  as  to  the  fact 
of  negligence,  and  does  not  change  the  burden  of 
proof  unless  it  may  be  seen  that  the  intoxication  is 
of  such  a  degree  as  to  render  the  party  imbecile. 
Seymer  V.  Lake,  66  Wis.  651. 

And  evidence  of  Intoxication  in  an  action  for  a 
personal  Injury  caused  by  the  falling  of  a  bridge 
furnishes  a  circumstance  tending  to  corroborate 
proof  of  carelessless,  but,  standing  alone,  is  not 
such  proof,  and  does  not  shift  the  burden  of  proof 
to  the  plaintiff  to  show  that  he  exercised  due  care. 
Ford  v.  Umatilla  County,  15  Or.  313. 

So,  evidence  tending  to  show  that  a  person  was 
drunk  at  the  time  of  an  accident  causing  bis  death 
is  properly  admissible  in  an  action  by  his  adminis- 
trator against  a  railroad  company  by  whose  train 
he  was  killed,  to  recover  damages  therefor,  as  tend- 
ing to  show  negligence  on  his  part.  Illinois  C.  R. 
Co.  V.  Cragin,  71  III.  177. 

And  the  condition  of  a  driver  as  being  drunk  or 
sober  at  the  time  of  an  accident  caused  by  careless 
driving  Is  a  proper  subject  for  investigation,  being 
part  of  the  res  Qestaa,  Williams  v.  Edmunds,  75 
Mich.  92. 

And  evidence  that  a  driver  was  more  or  less  In- 
toxicated at  the  time  of  the  injury  is  competent  in 
an  action  against  him  for  driving  a  wagon  against 
and  over  a  person  injured  in  a  public  road  upon 
an  issue  as  to  whether  or  not  he  was  guilty  of  neg- 
lect.   Alexander  v.  Humber,  86  Ky.  565. 

And  evidence  of  the  mtoxicatlon  of  an  engineer 
who  run  an  engine  which  killed  a  man  is  admissible 
in  an  action  against  the  railroad  company  for  such 
killing  as  a  circumstance  to  be  considered  with  the 
other  evidence  tending  to  prove  the  charge  of  neg- 
ligence, though  the  complaint  contained  no  allega- 
tion of  such  intoxication  and  did  not  allege  the 
same  as  a  specific  act  of  negligence.  Northern  P. 
R.  Co.  V.  Craft,  29  U.  S.  App.  687,  69  Fed.  Rep.  184, 16 

c.  c.  A.  175.  .^        ^  •.,-  ^^mm 

And  refusal  to  exclude  evidence  of  negligence 
on  the  part  of  the  servants  of  a  railroad  company 
from  the  jury  which  may  have  caused  the  person 
injured  to  be  upon  the  railroad  track  in  a  dazed 
and  intoxicated  condition  is  not  error  in  an  action 
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The  defendant's  conductor  denied  that  he 
pushed  the  plaintiff  off,  or  was  in  any  way  in- 
strumental in  his  falling  off  the  car.  The  de- 
fendant claimed  that  the  plaintiff  fell  off  hy 


reason   of  his  intoxication,   and    this    was  a 
proper  subject  of  inquiry. 

But  the  court  was  in  error  in  permitting  the 
defendant  to  introduce  testimony  showing  that 


for  damages  for  bis  death  caused  by  belog  struck 
by  a  train  while  on  such  track  in  such  condition. 
Cincinnati,  I.  St.  L.  &  C.  R.  Co.  v.  Cooper,  120  Ind. 
460,  6  L.  R.  A.  2a. 

So,  evidence  tbat  a  ship  captain  whose  ship  had 
gone  on  shore  and  who  had  sold  her  to  a  party  who 
succeeded  in  getting  her  off  was  addicted  to  drunk- 
enness within  a  short  timo  before  the  vessel  sailed 
Is  admissible  on  an  issue  l)etween  the  owner  and 
the  insurer  whether  she  had  been  totally  lost. 
Alcock  V.  Royal  Exch.  Assur.  Corp.  13  Q.  B.  292,  18 
L.  J.  Q-  B.  N.  8. 121, 13  Jur.  445. 

And  the  intoxication  of  the  plaintiff  in  an  action 
against  a  city  to  recover  damages  caused  by  a  fall 
due  to  defects  In  a  sidewalk  is  a  material  question 
as  tending  to  show  want  of  ordinary  care  on  bis 
part.    Aurora  v.  Hlllman,  90  111.  61. 

So,  the  Intoxication  of  a  person  injured  while  at- 
tempting to  cross  a  dangerous  bridge  should  be 
taken  into  consideration  by  the  Jury  with  other 
facts  of  the  casein  determining  whether  or  not  he 
exercised  reasonable  care  to  avoid  danger.  Thorp 
V.  Brookfleld,  36  Conn.  320. 

And  evidence  of  repeated  drunkenness  of  the 
plaintiff  in  an  action  against  a  city  for  injuries 
caused  by  falling  into  an  excavation  in  one  of  its 
streets,  for  some  years  before  tbat  time  and  after- 
wards. Is  admissible  for  the  purpose  of  throwing 
light  on  the  issue  whether  or  not  he  was  drunk  at 
that  time.    Earight  v.  Atlanta,  78  Ga.  288. 

And. the  intoxication  of  the  defendant  maybe 
proved  in  an  action  of  trespass  against  him  for  an 
injury  caused  by  drivinj?  his  horse  and  sleigh 
against  the  plaintiff.  Wynn  v.  AUard,  5  Watts  & 
S.525. 

So,  the  condition  of  a  physician  as  to  being  intox- 
icated, and  his  appearance  at  the  time  the  services 
were  performed  by  him,  is  admissible  in  evidence 
in  an  action  against  him  for  malpractice  as  a  part 
of  the  res  gestce.  Morrill  v,  Pepperdine,  9  Ind.  App. 
416. 

But  Intoxication  at  the  time  of  an  Injury  cannot 
be  inferred  from  proof  of  mere  Intemperate  habits. 
Hampson  v.  Taylor,  15  R.  1. 83. 

And  evidence  of  such  a  habit  previously  indulged 
in  Is  not  competent  to  prove  intoxication  at  the 
time  of  the  Injury.  Hubbard  v.  Mason  City,  60 
Iowa,  400.  And  see  principal  case. 

And  evidence  that  the  plaintiff  in  an  action  for 
damages  sustained  by  being  run  over  by  a  horse- 
car  was  in  the  habit  of  t>ecoming  intoxicated  Is  not 
admissible.    Barker  v.  Savage.  1  Sweeny,  288. 

And  evidence  of  the  habit  of  intoxication  on  the 
part  of  a  person  killed  by  a  train  at  a  railroad 
crossing  is  not  admissible  to  prove  contributory 
negligence  on  his  part  in  an  action  against  a  rail- 
road company  for  his  death.  Lane  v.  Missouri  P. 
RCo.  132MO.  4. 

Nor  is  evidence,  in  an  action  for  Injuries  claimed 
to  have  been  received  by  reason  of  reckless  driv- 
ing, as  to  the  general  character  for  sobriety  of  the 
driver.    Williams  v.  Edmunds.  75  Mich.  92. 

And  evidence  of  intemperate  habits  on  the  part 
of  the  person  injured  Is  properly  excluded  in  an 
action  for  an  injury  to  a  traveler  on  a  highway  re- 
sulting from  a  combination  of  two  causes  both 
proximate,  one  of  which  was  a  defect  in  the  high- 
way and  the  other  a  natural  cause  or  a  pure  acci- 
dent.   Hampson  v.  Taylor,  15  R.  I.  83. 

Nor  18  evidence  In  an  action  for  a  personal  in- 
jury by  being  struck  by  a  moving  car  at  a  street 
crossing,  that  the  plaintiff  shortly  before  the  acci- 
dent was  in  a  saloon  and  called  for  a  drink  of 
liquor,  and  tbat  the  barkeeper  told  him  that  he  had 
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had  enough,  admissible,  such  fact  not  being  proved 
by  the  declarations  of  a  third  person.  Lake  Erie  & 
W.  R.  Co.  V.  Zofflnger,  107  111.  199. 

But  the  plaintiff  in  a  action  for  a  personal  injury, 
who  had  testified  that  he  was  not  drunk  at  the 
time  and  had  not  been  drinking  to  his  recollection, 
may  be  asKed  on  cross-examination  if  he  was  act 
In  the  ^abit  of  getting  drunk.  HcCracken  v. 
Markesan,  76  Wis.  499. 

And  the  plaintiff  in  an  action  against  a  street- 
railway  company  for  a  personal  injury  sustained 
by  the  alleged  negligence  of  the  defendant  In  its 
managementof  its  cars  in  his  transportation  may 
show  that  he  was  not  Intoxicated  at  the  time,  and 
prove  his  general  character  for  sobriety,  where  the 
defendant  had  Introduced  evidence  of  his  intox- 
ication at  the  time,  and  inquired  with  reference  to 
his  habits  for  years.  Denver- Tram  way  Co.  v.  Reid, 
4  Colo.  App.  53. 

And  the  fact  that  an  engineer  was  In  the  habit  of 
drinking  intoxicating  liquor  and  visiting  a  par- 
ticular saloon  is  proper  to  be  -  considered  by  the 
jury  in  an  action  for  an  Injury  caused  by  an  acci- 
dent t(\  his  train  in  connection  with  other  evi- 
dence,  as  tending  to  sustain  the  charge  of  Intoxica- 
tion on  the  part  of  the  persons  In  charge,  where 
there  was  evidence  tending  to  prove  that  he  had 
drunk  Intoxicating  liquor  at  the  last  station  passed 
by  the  train  before  the  injury,  and  at>out  thirty 
minutes  before  the  accident.  Pennsylvania  Co.  v. 
Newmeyer,  129  Ind.  401. 

So,  the  general  reputation  of  a  flagman  of  a  rail- 
road company  as  being  Intemperate  is  admissible 
in  evidence  in  an  action  for  an  Injury  caused  by 
his  negligence,  not  for  the  purpose  of  showing  his 
intemperance,  but  to  show  tbat  the  company,  if  It 
had  used  due  care,  must  have  known  that  he  was 
habitually  intemperate,  and  therefore  an  unsuit- 
able servant  to  be  employed  by  It.  Gilman  v. 
Eastern  R.  Co.  13  Allen,  433,  90  Am.  Dec.  210. 

And  evidence  of  the  general  reputation  of  an 
engineer  for  drunkenness  is  admissible  in  evideuoe 
for  the  purpose  of  showing  his  Incompetency  as 
such,  and  the  negligence  of  the  railroad  company 
in  retaining  him  In  its  employ.  Baltimore  &  O.  R. 
Co.  V.  Henthorne,  43  U.  S.  App.  113,  73  Fed.  Hep. 
634. 19  C,  C.  A.  623. 

See  also  Chicago  &  A.  H.  Co.  v.  Sullivan,  63  111. 
293;  Huntington  &  B.  T.  Mountain  R.  &  Coal  Co.  v. 
Decker,  82  Pa.  U«;  and  Clegborn  v.  New  York  C.  & 
H.  a.  R.  Co.  56  N.  y.  44, 15  Am.  Rep.  375,  infra.  VIL 

But  evidence  in  an  action  for  a  personal  injury 
caused  by  a  collision  with  a  railroad  train,  that  the 
witness  had  seen  the  engineer  occasionally  drink  a 
glass  of  beer,  and  that  be  thought  he  had  seen  him 
drink  one  the  night  of  the  accident,  does  not  tend 
to  show  that  the  engineer  was  Intoxicated  at  that 
time.  Northern  P.  R.  Co.  v.  Craft,  29  L'.  S.  App. 
687,  69  Fed.  Rep.  124, 16  C.  C.  A.  175. 

And  evidence  that  the  plaintiff  in  an  action  to  re- 
cover damages  sustained  by  reason  of  a  defective 
sidewalk  was  endeavoring  at  the  time  of  the  Injury 
to  securelmpecunious parties  upon  a  bond  of  $200 
for  his  appearance  at  court,  to  show  his  intoxica- 
tion and  consequent  contributory  negligence, 
bears  so  remotely  and  slightly  upon  the  question  of 
his  intoxication  that  a  judgment  would  not  be  re- 
versed on  account  of  the  exclusion  thereof.  Hub- 
bard V.  Mason  City,  60  Iowa,  400. 

So,  a  physician  cannot  testify  as  to  the  effect  of 
alcoholic  drunkenness  upon  a  person  or  individual 
in  an  action  against  a  railroad  company  for  dam- 
ages for  the  alleged  negligent  killing  of  a  person 
shown  to  have  been  intoxicated  when  ejected  from 
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two  or  three  or  more  years  prior  to  that  time 
the  plaintiff  was  io  the  hahit  of  becoming  in- 
toxicated. This  evidence  was  undoubtedly 
prejudicial  to  the  plaintiff's  case.     It  was  proper 


matter  of  cross-examination  of  plaintiff  to  in- 
quire what  his  past  life  had  been,  and  what 
company  he  had  kept  in  the  past,  as  he  was 
before  the  Jury  as  a  witness;  and  it  was  proper 


one  of  the  railroad  company^s  trains.    Johnson  v. 
Louisville  &  N.  R.  Co.  104  Ala.  242. 

And  a  witness  in  an  action  for  causin?  death  by 
the  ejection  of  an  intoxicated  person  from  a  rail- 
way train  wbo  testifies  that  he  saw  the  deceased  in 
-conversation  with  others  but  could  not  bear  vrhat 
he  said,  and  that  he  had  no  conversation  with  him, 
and  that  he  occupied  a  seat  in  one  end  of  the  car 
and  the  deceased  occupied  one  in  the  other  end  on 
41  different  side,  cannot  testify  whether  or  not  he 
was  stupidly  drunk.  Johnson  v.  Louis ville  &  N. 
IL  Co.  104  Ala.  ZiSi, 


b.  Weiuht  and  mijficiency, 
yniere  the  evidence  of  negliffenoe  is  nearly  bal- 


4ineed  the  fact  of  drunkenness  of  one  of  the  parties 
miirbt  turn  the  scale,  as  a  man  partially  bereft  of 
bis  faculties  would  be  less  observant  than  if  he 
were  sober.    Wynn  v,  Allard,  5  Watts  &  8.  525. 

And  the  testimony  of  the  driver  of  a  car  which 
Tan  over  and  killed  a  man.  that  the  deceased  came 
stafiTfirering  over  to  catch  the  horses  by  the  heads 
and  seemed  to  be  very  drunk,  is  sufficient  to  entitle 
the  defendant  in  an  action  for  such  killing  to  a 
specific  charire  on  the  subject  of  the  intoxication 
of  the  deceased.  Bradley  v.  Second  Ave.  R.  Co.  8 
Daly,  280. 

So.  evidence  that  a  person  run  over  by  a  railroad 
train  while  attempt! ntr  to  cross  the  tracks  was  in- 
toxicated entitles  the  defendant  in  an  action  for 
the  injury  to  an  instruction  that  if  the  Jury  be- 
lieved from  the  evidence  that  the  person  injured 
was  flrullty  of  negWgence  and  Imprudence  at  the 
time  of  the  occurrence,  and  that  such  neg-liirence 
and  imprudence  contributed  to  the  injury,  she  was 
not  entitled  to  recover.  Brand  v.  Schenectady  & 
T.R.  Co.  8  Barb.  868. 

And  the  defendant  in  an  action  for  an  Injury 
caufied  by  a  collision  between  a  locomotive  and  the 
person  injured  at  a  crossing  has  a  ricrbt  to  have  the 
jury  pass  upon  the  facts  under  suitable  instruc- 
tions as  to  the  law,  where  the  theory  is  warranted 
that  the  person  injured,  upon  arrlvinflr^t  the  cross- 
ing and  seeing  the  locomotive  slowly  backing  up, 
and  being  herself  stupefied  by  liquor,'misjudged  as 
to  the  rapidity  of  its  approach  and  attempted  to 
pass  before  it.  Brand  v.  Schenectady  &  T.  R.  Co.  8 
Barb..S08. 

And  evidence  that  a  railroad  engineer  was  an 
habitual  drunkard,  often  drunk  when  off,  and 
sometimes ; when  on,  duty,  and  was  seldom  free 
from  the  influence  of  liquor,  is  sufficient  to  warrant 
the  Jury  in  an  action  for  an  Injury  to  a  brakeman 
alleaed  to  have  been  caused  by  the  incompetency 
of  the  engineer  in  drawing  the  Inference  that  he 
was  an  unfit  person  to  be  Intrusted  with  the  duties 
of  a  locomotive  engineer,  even  in  his  sober  inter- 
vals, notwithstanding  the  fact  that  there  was  evi- 
dence tending  to  show  sobriety.  Williams  v.  Mis- 
souri P.  R.  Co.  109  Mo.  485. 

Nor  does  the  evidence  of  a  railway  engineer 
whose  train  ran  over  and  killed  a  man  lying  upon 
the  track  in  an  alleged  drunken  condition  that  he 
could  not  have  seen  him  in  time  to  »stop  the  train 
before  reaching  him,  authorize  the  court  in  an  ac- 
tion for  such  Irilling  to  take  from  the  f Jury  the 
question  as  to  whether  he  was  negilgenti  or  not  In 
not  stopping  the  train.  Fulp  v.  RoanokeL&  S.  R. 
Co.  120  N.  C.  625. 

So,  a  nonsuit  will  be  granted  in  an  action  against 
a  railroad  company  for  causing  death,  where  it  ap- 
pears that  the  deceased  returned  to  his  homelwith 
a  number  of  companions  in  a  somewhat  intoxi- 
cated condition  about  U  o^dook  at  night,  and , 
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on  leaving  the  oar  got  off  on  the  wrong  side  where 
there  was  no  platform,  and  fell  off  the  bridge  on 
which  the  car  stopped  and  was  killed,  the  other 
passengers  having  gone  off  on  the  platform. 
Deselms  v.  Baltimore  &  O.  R.  Co.  149  Pa.  43S. 

And  evidence  tending  to  show  that  a  collision  be- 
tween a  railroad  train  and  a  detached  car  by  which 
a  brakeman  was  injured  was  caused  by  gross  negli. 
gence  on  the  part  of  the  engineer  in  failing  to  pay 
attention  to  signals  which  It  was  his  duty  to  obey, 
and  that  be  was  unfit  and  Incompetent  to  perform 
the  duties  assigned  him  by  reason  of  habits  of  in- 
toxication, warrant  the  Jury  in  concluding  that  his 
incompetency  was  the  direct  cause  of  the  accident. 
Williams  v.  Missouri  P.  R.  Co.  109  Mo.  485. 

And  a  verdict  will  be  directed  for  the  defendant 
in  an  action  against  a  city  railroad  company  for  an 
injury  to  a  passenger  caused  by  bis  being  thrown 
from  the  car,  where  It  appears  that  he  was  drunk 
and  bad  no  recollection  of  taking  the  car  or  of  any 
facts  connected  with  the  accident,  and  that  he  was 
standing  on  tbe  front  platform  his  t)Ody  swaying 
backward  and  forward,  and  that  the  rate  of  the 
speed  was  moderate,  and  there  was  no  evidence  of 
any  defect  in  the  road  or  that  there  was  anything 
extraordinary  in  the  motion  of-  the  car.  Holland 
V.  West  End  Street  R.  Co.  156  Mass.  387. 

And  an  allegation  that  a  minor  who  had  arrived 
at  years  of  discretion  was  intoxicated  from  an  ex- 
cessive use  of  liquor  to  such  an  extent  that  he  was 
wholly  Incapable  of  exercising  any  reasonable  de- 
gree of  caution  or  prudence,  in  an  action  against  a 
druggist  for  causing  his  death  by  selling  him 
chloroform,  shows  contributory  negligence  upon 
its  face  which  is  sufficient  to  defeat  tbe  action 
Meyer  v.  King,  72  Miss.  1,  85  L.  R.  A.  474. 

So,  tbe  court  is  not  warranted  in  assuming  that 
the  negligence  of  a  person  injured  on  a  railroad 
track  was  slight  only  where  tbe  evidence  shows 
that  be  walked  upon  the  track  900  yards  although 
there  was  a  road  upon  one  side  of  it  which  he  could 
have  used,  and  was  not  paying  attention  to  any- 
thing, and  had  been  drinking  and  might  have  been 
intoxicated,  and  that  the  alarm  whistle  was  sounded 
from  200  yards  to  within  20  feet  of  the  place  where 
the  injury  was  inflicted.  Houston  &  T.  C.  R.  Co.  v. 
Smith,  62  Tex.  178. 

And  one  who  while  very  much  intoxicated 
crosses  a  stream  upon  a  foot  bridge  which  Is  defec- 
tive and  is  injured  by  falling  from  the  bridge,  will 
be  denied  a  recovery  upon  the  ground  of  contribu- 
tory negligence,  where  it  appears  that  he  was  very 
much  intoxicated  and  was  warned  that  the  bridge 
was  not  safe,  and  there  was  another  bridge  which 
was  safe  within  a  few  feet  of  that  from  which  the 
accident  happened.    Wood  v.  Andes,  11  Hun,  548. 

And  the  omission  upon  the  part  of  village  au- 
thorities to  erect  a  railing  or  fence  at  tbe  top  of 
a  bank  descending  from  tbe  exterior  line  of  the 
sidewalk  beside  a  street  will  not  render  the  village 
liable  to  a  person  who  was  injured  by  falling  down 
tbe  tmnk,  where  he  was  greatly  Intoxicated  and  had 
been  directed  to  bis  destination  by  a  person  who 
had  guided  him  half  of  the  way  and  told  bim  to 
follow  the  car  track  Ip  tbe  street^  and  objects  could 
be  seen  plainly  for  200  feet,  and  no  reasonable  ex- 
cuse  seemed  to  exist  for  bis  leaving  the  roadway 
and  walking  off  the  bank  except  his  intoxication. 
Monk  V.  New  Utracht,  104  N.  Y.  552. 

So,  where  a  sidewalk  is  found,  in  an  action  for  an 
injury  happening  upon  it,  to  have  been  in  such  a 
condition  that  a  person  using  ordinary  care  and 
prudence  could  walk  over  it  without  danger  of 
falling,  evidence  that  tbe  person  injured  was  in- 
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to  inquire  into  his  antecedents,  as  it  bad 
a  direct  bearing  upon  his  credibility  as  a 
witness.  The  defendant,  however,  would  be 
bound    by   his    answers,  as  there  is  no  rule 


which  would  permit  the  defendant  to  intro- 
duce direct  testimony  bearing  upou  those  ques- 
tions, thus  raising  a  collateral  issue.  The  gen- 
eral reputation  of  the  plaintiff  for  truth  and 


toxlcated  at  the  time  Is  sufflcleDt  to  warrant  a  find- 
Insr  that  his  DefrligeDce  and  intoxication  contrib- 
uted to  his  Injury.  McCracken  v.  Markesan,  76 
Wis.  400. 

But  intoxication  of  one  killed  in  a  railroad  jard 
while  in  the  discharge  of  his  duties,  thoug-h  evi- 
dence of  contributory  negligence,  is  not  conclusive 
thereof  unless  it  was  the  proximate  cause  of  the 
Injury.  Northern  P.  R.  Co.  v.  Craft,  20  U.  S.  App. 
687, 68  Fed.  Eep.  124, 16  C.  C.  A.  175. 

And  the  fact  that  the  plaintiff  In  an  action  for 
damages  for  falling  into  au  excavation  had  in- 
dulged in  intoxicating  liquors  sufficiently  to  make 
the  fact  perceptible  from  his  breath  does  not  show 
intoxication  to  such  a  degree  as  to  disqualify  him 
for  the  exercise  of  ordinary  care,  which  would  con- 
stitute contributory  negligence  upon  his  part. 
O'Hagan  v.  Dillon,  10  Jones  A  S.  468. 

And  the  fact  that  a  person  injured  from  a  defec- 
tive sidewalk  was  just  returning  from  a  saloon 
where  he  got  his  dinner  bucket  filled  with  ale  for 
bis  sick  wife,  and  himself  drank  one  glass  of  beer 
with  a  fellow  workman  who  had  drank  several, 
doesnot  constitute  contributory  negligence  which 
will  bar  a  recovery  for  the  Injury.  Aurora  v.  Hill- 
man,  00  lU.  61. 

So,  contributory  negligence  which  will  Justify 
the  court  in  taking  the  case  from  the  Jury  is  not  es- 
tablished in  an  action  for  the  killing  of  an  em- 
ployee of  a  railroad  company  by  an  engine  in 
charge  of  another  employee  by  evidence  that  the 
person  killed  had  been  drinking  that  night  and  was 
intoxicated,  where  the  testimony  upon  this  point 
was  conflicting  and  there  was  evidence  of  the  In- 
toxication of  the  person  in  charge  of  the  engine, 
and  evidence  tending  to  sustamthe  theory  that  the 
deceased  was  walking  on  the  track  at  the  time  he 
was  struck  and  could  have  been  seen  by  the  person 
in  charge  of  the  engine,  rather  than  that  he  was 
lying  upon  it  in  an  intoxicated  condition.  North- 
ern P.  H.  Co.  V.  Craft,  30  U.  S.  App.  687,  60  Fed.  Kep. 
134, 16  CCA.  175. 

And  evidence  that  a  person  contracting  for  the 
transportation  of  supplies  to  his  landing  smelled 
whisky  on  the  captain  of  the  ship  on  the  morning 
preceding  an  injury  thereto,  and  that  of  two  wit- 
nesses that  on  one  occasion  he  was  drunk  on  a 
visit  to  a  plantation  but  not  when  on  duty,  is  not 
sufficient  to  show  that  the  disaster  occurred  with 
the  knowledge  of  the  owner  within  the  meaning 
of  IT.  S,  Rev.  Stat.  8  4283,  providing  for  the  limita- 
tion of  liability  of  the  owner  to  the  value  of  his  in- 
terest in  the  vessel  and  her  freight  if  the  loss  was 
occasioned  or  occurred  without  his  privity  or 
knowledge,  where  all  the  other  witnesses  spoke  as 
to  the  captain^s  general  sobriety,  and  the  owner 
distinctly  avers  that  he  never  knew  him  to  be 
drunk,  and  that  liquor  was  forbidden  on  his  boats 
except  possibly  a  small  flask  in  bad  weather.  The 
Anna,  47  Fed.  Bep.  525. 

Nor  is  a  verdict  for  the  plaintlflF  in  an  action  for 
personal  injury  against  a  railroad  company  based 
upon  the  defendant's  negligence  justified  by  evi- 
dence of  a  witness  who  lived  near  the  railroad  track, 
that  the  accident  occurred  about  10  o^clock  at 
night,  and  that  he  was  in  his  room  in  the  second 
story  of  the  house  and  heard  the  train  passing,  and 
heard  the  scream  of  a  man  and  the  wheels  jumping 
on  the  rails,  and  that  he  got  out  within  five  min- 
utes of  the  time  of  the  accident  and  found  tbe'per- 
son  run  over  seriously  injured,  and  that  he  did  not 
hear  the  ringing  of  any  beW  when  the  train  went 
by,  and  that  when  be  reached  the  body  of  the  man 
he  saw  the  locomotive  headed  south  with  one  or 
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two  cars  ahead  of  it  and  three  or  four  cars  be- 
hind it,  where  there  was  evidence  from  which  it 
could  be  readily  inferred  that  the  deceased  was  in- 
toxicated and  brought  the  injury  and  subsequent 
death  upon  himself.  Church  v.  Northern  P.  B.  Co. 
31  Fed.  Hep.  520. 

So,  evidence  in  an  action  for  an  injury  to  a  child 
caused  by  driving  over  it  with  a  carriage,  that  the 
driver  was  Intoxicated  and  driving  at  a  reckless 
speed,  and  that  with  proper  care  he  might  have- 
avoided  the  accident,  is  sufficient  to  sustain  a  re- 
covery in  the  absence  of  evidence  of  contributory 
negligence  upon  the  part  of  the  child  or  his  par- 
ents.   Daly  V.  Hlnz,  113  CaL  366. 

VIT.  Emplownent  of  peraoiw  having  hdbUe  of  in- 
toxicaWm. 

The  question  of  the  liability  of  a  master  for  in- 
juries caused  to  one  servant  by  the  incompetency 
of  a  fellow  servant,  including  Inoompctenoy 
through  use  of  liquor,  is  fully  treated  in  Norfolk  & 
W.  R.  Co.  V.  Hoover  (Md.)  25  L.  R.  A.  710,  and  note 
thereto.  The  question  there  considered,  however, 
relates  to  injuries  to  fellow  servants  only,  and  the 
following  cases  will  be  found  to  bear  generally 
upon  the  question  of  liability  for  the  employment 
or  retention  of  persons  indulging  in  habitual  in> 
toxication. 

Thus,  the  acts  of  a  superintendent  who  exer- 
cised the  executive  duties  of  master  in  the  employ- 
ment  and  selection  of  servants  are  executive  acta 
and  those  of  the  master,  rendering  the  master  lia- 
ble for  injury  caused  by  the  negligence  of  drunken 
servants  employed  by  him.  Brickner  v.  New  York 
C.  R.  Co.  2  Lans.  606,  Affirmed  40  N.  Y.  672;  Lanin? 
V.  New  York  C  R.  Co.  40  N.  Y.  521, 10  Am.  Rep. 417. 

And  the  duty  of  a  master  to  a  servant  to  employ 
skilful  and  competent  fellow  servants  is  not  per- 
formed so  as  to  relieve  him  from  liability  by  the 
selection  of  one  or  more  general  agents  of  ap- 
proved skill  and  fitness,  conferring  upon  them  the 
power  of  selecting,  and  if  the  general  agent  se- 
lects servants  incompetent  by  reason  of  intoxica- 
tion or  otherwise,  from  which  incompetency  dam- 
age to  another  results,  the  master  is  liable,  and  it 
is  immaterial  whether  the  incompetency  of  the  fel- 
low servant  existed  at  the  time  of  the  hiring  or  has 
been  since  acquired,  where  he  Is  cootmued  in  the 
service  with  notice  or  knowledge  or  the  means  of 
knowledge  upon  the  part  of  the  master,  of  the  in- 
competency. Laning  v.  New  York  C  R.  Co.  40  N. 
Y.  521. 10  Am.  Rep.  417;  Baltimore  &  O.  R.  Co.  v. 
Henthome,  43  U.  S.  App.  113, 73  Fed.  Rep.  634, 10  C 
C  A.  6?3. 

So,  when  a  railroad  company  employs  a  conduct- 
or, who,  on  account  of  his  drunkenness,  is  unfit  for 
the  business,  knowing  his  unfitness,  it  is  chargeable 
with  the  consequences  of  his  negligence,  even  to 
one  employed  in  the  same  general  service.  Hunt- 
ingdon &  R  T.  Road  &  Coal  Co.  v.  Decker,  84  Pa. 
410.  82  Pa.  110. 

And  a  railroad  company  is  responsible  in  dam- 
ages for  an  injury  to  a  person  employed  by  it  to 
repair  its  cars,  caused  by  the  failure  properly  to 
adjust  a  switch  by  a  flagman  employed  by  the  com- 
pany who  was  usually  intrusted  with  the  manage- 
ment of  the  switch  and  who  was  an  habitual  drunk- 
ard, to  the  knowledge  of  the  company  or  which  by 
the  use  of  due  care  would  have  been  known, 
though  due  care  was  used  in  the  original  selection 
of  the  flagman,  and  a  local  agent  was  employed 
with  authority  to  hire  and  superintend  such  serv- 
ants, and  by  the  rules  of  the  company  it  was  the 
duty  of  another  person  to  manage  the  switch.  Gil- 
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veracity  was  open  to  inquiry,  but  the  attack 
upon  his  credibility,  which  would  raise  a  col- 
lateral issue,  was  not  open  to  the  defense.  In 
Williams  v.    Edmunds,  75   Mich.  92,   it  was 


held  that  is  was  proper  to  show  whether  the 
servant  who  was  alleged  to  have  committed 
the  in;|ury  was  or  was  not  sober  at  the  time 
the  injury  was  committed,  it  being  a  part  of 


man  v.  Eastern  R.  Ck>.  13  Allen.  438,  90  Am.  Dec.  210. 

And  a  railroad  company  employing  a  freight 
conductor  which  is  advised  through  its  managing 
agents  of  the  fact-  that  the  conductor  was  an  in- 
temperate and  Improper  person,  or  which  by  the 
exercise  of  proper  care  and  caution  could  haye  as- 
certained the  fact  of  his  intemperate  habits,  which 
fails  to  discharge  him,  is  guilty  of  negligence  in  re- 
taining him.  Grew  v.  St.  Louis,  K.  k  N.  W.  R.  Ck). 
'  20  Fed.  Rep.  87. 

So.  it  is  negligence  for  a  large  manufacturing  in- 
stitution to  place  men  who  are  accustomed  to  the 
tfabitual  use  to  excess  of  intoxicating  liquor  in 
charge  of  business  requiring  the.  control  and  di- 
rections of  persons  operating  dangerous  ma- 
chinery which  will  render  it  liable  for  any  injury 
happening  to  an  employee  under  the  charge  of  an 
intoxicated  foreman  arising  from  such  cause, 
where  the  company  had  knowledge  of  his  intem- 
perate habits.  Kean  v.  Detroit  Copper  &  B.  Roll- 
ing Mills,  66  Mich.  284. 

And  the  employer  of  a  skilled  agent  having  au- 
thority to  employ  men  for  a  particular  department 
of  service,  who  hired  a  foreman  who  was  compe- 
tent at  the  time  but  subsequently  became  in- 
competent from  subsequently  acquired  habits  of 
Intoxication,  which  was  known  to  the  agent,  which 
foreman  while  intoxicated  directed  unskilled  and 
Incompetent  workmen  to  erect  a  scaffold  upon 
which  another  was  directed  to  work,  which  was  so 
defectively  built  that  it  fell,  injuring  such  work- 
man, is  chargeable  with  the  negligence  of  the 
agent  in  retaining  a  drunken  superintendent  In 
the  employment  after  he  had  knowledge  of  his  in- 
competency. Laning  v.  New  York  C.  R.  Ck).  49  N. 
Y.  an.  10  Am.  Rep.  417. 

And  where  a  drunken  superintendent  employed 
by  a  master  chargeable  with  knowledge  of  his 
intemperate  habits  allows  dangerous  machinery  to 
be  operated  by  an  intoxicated  workman,  whom  he 
orders  to  do  an  act  which  must  necessarily  cause 
danger  to  another  workman  who  is  thereby  in- 
jured, a  breach  of  duty  is  established  toward  the 
]  atter,  both  at  common  law  and  under  the  em- 
ployer's liability  act,  which  will  support  an  action 
either  at  common  law  or  under  such  act.  McPhee 
V.  Scully,  163  Mass.  216. 

And  exemplary  damages  may  be  given  in  a  case 
of  gross  negligence  upon  the  part  of  a  stage  pro- 
prietor in  the  employment  of  a  drunken  driver 
where  a  passenger  has  been  injured  in  conse- 
quence thereof.  Frlnk  v.  Coe,  4  G.  Greene,  655,  61 
Am.  Deo.  141. 

So,  the  knowledge  of  the  superintendent  of  a 
railroad,  intrusted  with  the  management  of  the 
road  and  the  power  of  employing  and  discharging, 
of  the  drunken  character  of  a  conductor  employed 
by  him,  is  notice  to  the  company.  Huntingdon  & 
B.  T.  Road  &  Coal  Co.  v.  Decker,  84  Pa.  419,  82  Pa. 
119. 

Power  to  suspend  an  employee  for  drunkenness 
or  incompetency  carries  with  it  authority  to  re- 
ceive notice  of  such  incompetency.  Baltimore  & 
O.  R.  Co.  V.  Henthome,  43  U.  8.  App.  113,  73  Fed. 
Rep.  634, 19  C.  C.  A.  623. 

And  where  by  the  use  of  due  diligence  to  inform 
themselves  of  the  competency  of  their  employees 
the  ofBcers  and  managers  of  a  railroad  company 
ought  to  be  informed  of  the  incomptency  of  an  en- 
gineer who  had  acquired  habits  of  intoxication 
they  are  chargeable  with  the  consequences  of  his 
negligent  acts  caused  by  drinking.  Hilts  v.  Chi- 
<»go  &  G.  T.  R.  Co.  55  Mich.  437. 
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And  where  an  accident  occurred  through  the 
negligence  of  a  servant  of  a  railroad  company  who 
was  intoxicated,  and  it  appears  that  he  was  in  the 
habit  of  drinking  to  excess,  and  such  habit  had  ex- 
tended for  a  period  of  nine  months  while  in  the 
employment  of  the  company,  and  no  actual  know- 
ledge or  notice  ever  reached  any  superior  officer, 
the  Jury  would  be  Justified  in  concluding  that  the 
company  was  negligent  in  falling  to  learn  of  such 
habit  and  retaining  the  employee  in  their  employ- 
ment.   Hilts  v.  Chicago  d?  G.  T.  R.  Co.  56  Mich.  437. 

And  proof  of  drunkenness  on  the  part  of  a  serv- 
ant, so  habitual  as  to  be  generally  known  in  the 
community,  is  sufficient  to  raise  a  presumption  of 
knowledge  thereof  on  the  part  of  his  master,  which 
will  render  him  responsible  for  injuries  thereby 
caused.    Sawyer  v.  Sauer,  10  Kan.  466. 

And  habits  of  intemperance  on  the  part  of  a  rail- 
road conductor,  which  were  so  noticed  among  the 
men  and  so  long  continued  that  they  must  have 
been  known  to  the  divlaion  superintendent  and  to 
the  railroad  company  which  retained  him  in  its  em- 
ploy, are  sufficient  to  render  it  liable  for  injury  re- 
sulting therefrom.  Chicago  &  A.  R.  Co.  v.  Sullivan, 
63  111.  28B.    See  also  supra,  V  I.,  a. 

So,  evidence  that  the  foreman  of  a  roundhouse, 
whose  duty  it  was  to  look  after  the  engines  of  a 
railroad  company  and  the  men  and  make  reports 
to  his  superior,  had  heard  that  an  engineer  was 
drinking  too  much,  is  sufficient  to  warrant  the  jury, 
in  an  action  against  the  company  for  an  injury  to 
a  brakeman  alleged  to  have  been  caused  by  the  in- 
competency of  the  engineer,  in  concluding  that  the 
railroad  company  knew  or  ought  to  have  been 
aware  of  the  engineer's  intemperate  habits.  Will- 
iams  V.  Missouri  P.  R.  Co.  100  Mo.  485. 

And  knowledge  on  the  part  of  a  general  agent 
authorized  to  hire  and  discharge  servants,  of  the 
incompetency  of  a  servant  from  subsequently  ac- 
quired habits  of  intoxication,  may  be  proved  by 
declarations  of  the  agent  that  if  such  servant  did 
not  do  better  he  would  have  to  discharge  him. 
Laning  v.  New  York  C.  R.  Co.  49  N.  Y.  521,  10  Am. 
Rep.  417. 

And  declarations  of  the  superintendent  of  a  rail- 
road company  having  power  to  hire  and  digcharge 
conductors,  to  the  effect  that  he  had  several  times 
discharged  a  conductor  for  getting  drunk  and  dis- 
obeying  orders,  are  admissible  in  evidence  in  an 
action  for  an  injury  caused  by  the  conductor's 
negligence  for  the  purpose  of  showing  negligence 
on  the  part  of  the  company  in  retaining  him  in  its 
employ.  Huntingdon  &  B.  T.  Mountain  R.  &  Coal 
Co.  V.  Decker,  82  Pa.  119. 

And  evidence  of  declarations  upon  the  part  of  a 
superintendent  in  an  action  for  an  injury  caused 
by  the  negligence  of  an  employee  who  was  compe- 
tent when  hired  but  had  become  incompetent  by 
habits  of  intoxication,  that  he  must  quit  drinking, 
and  that  he  had  told  him  that  he  had  heard  that  be 
bad  been  off  on  a  spree,  which  the  employee  did 
not  deny  and  for  which  the  superintendent  repre- 
manded  him,  is  admissible,  not  as  evidence  of  the 
fact  of  the  habit  of  drinking,  but  to  prove  notice 
to  the  superintendent.  Chapman  v.  Erie  R.  Co.  55 
N.  Y.  579. 

So,  evidence  of  the  accustomed  disobedience  of 
orders  on  the  part  of  a  railroad  conductor,  and 
of  his  habitual  drunkenness,  is  admissible  in  an  ac- 
tion against  the  company  for  an  Injury  caused  by 
the  conductor's  negligence  upon  proof  that  the 
facts  were  known  to  the  superintendent,  who  had 
the  entire  control  and  management  of  the  road 
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the  rea  geata,  but  that  it  was  not  proper  to  show 
his  intoxication  at  other  times,  as  it  was  rais- 
ing a  collateral  issue.  In  Fahey  v.  Grotty ^  63 
Mich.  888,  it  was  held  that  in  a  civil  action 
the  reputation  of  the  plaintiff  was  not  in  issue. 
See  also  Pokriefka  v.  Mnckvrat,  91  Mich.  899; 
Klein  v.  Bvter,  81  Mich.  284;  Cully  v.  Wal- 
keen,  80  Mich.  448. 

It  is  apparent,  therefore,  that  the  court  was 
in  error  in  permitting  the  testimony  showing 
the  reputation  of  plaintiff  as  a  drinking  man 
prior  to  the  time  of  the  injury,  as  well  as  in 
permitting  the  defendant  to  show  by  witnesses 
called  by  it  the  character  of  the  hotelfwhich  he 
kept.  As  we  have  said,  these  were  matters 
proper  for  cross  examination,  as  bearing  upon 
the  plaintiff's  character  and  credibility  as  a 
witness,  but  they  were  not  open  to  other 
proofs,  as  such  issues  are  collateral  and  en- 
tirely foreign  to  the  subjects  of  inquiry  in  the 
suit. 

The  court  charged  the  jury :  *  *If  you  find 
that  the  time  he  was  upon  this  place  he  was 
intoxicated,  then  he  could  not  recover  in  this 
case,  because  in  the  case  of  an  intoxicated  man 
the  company  was  not  expected  and  the  law 
would  not  require  of  this  company  that  it 
.should  guard  an  intox:icated  man  against  in- 
iurv,  standing  in  the  place  he  was  standing." 
This  charge  was  erroneous.  It  was  asserted 
by  the    plaintiff  that  he    was  pushed    off  or 


thrown  off  by  defendant's  conductor,  and  the 
fact  that  he  was  intoxicated  would  not  give 
the  conductor  the  right  to  push  him  off.  The 
question  of  his  intoxication  was  a  matter  to 
be  taken  into  consideration  by  the  jury  in  de- 
termining whether  or  not  the  plaintiff  was  in 
the  exercise  of  due  care  in  standing  upon  the 
running  board  while  he  was  in  that  intoxicated 
condition;  but  his  condition  would  be  do  ex- 
cuse to  the  company  if  its  conductor  negli- 
gently and  wrongfully  pushed  him  off.  In  3 
Thomp.  Neg.  p.  1174,  it  is  said:  "Intoxication 
on  the  part  of  the  plaintiff  at  the  time  of  the 
accident  does  not  constitute  negligence  in  law, 
warranting  a  nonsuit  or  a  peremptory  instruc- 
tion for  the  defendant,  but  is  a  circumstance 
to  go  to  the  jury  on  the  question  of  contribu- 
tory negligence."  This  seems  to  be  the  gen- 
eral rule.  Stuart  v.  Maehias  Port,  48  Me.  477; 
Alger  v.  Lowell,  8  Allen,  402.  Defendant's 
conductor  testified  that  the  plaintiff  was  intox- 
icated while  standing  on  the  running  board. 
It  was  therefore  his  auty,  and  he  was  required, 
to  exercise  care  in  passing  him  upon  that  run- 
ing  board.  4  Am.  &  Ens.  Enc.  Law,  p.  79, 
note  5,  and  cases  there  cited. 

Some  question  is  raised  in  reference  to  the 
charge  of  the  court  as  to  the  preponderance 
of  evidnece;  but,  upon  an  examination  of  the 
whole  charge,  we  are  satisfied  that  that  ques- 
tion was  fairly  submitted  to  the  jury,  or,   at 


includlDff  the  rlgrht  to  employ  and  discharge  <ion- 
ductors.  HuDtiDgdon  &  B.  T.  Mountain  R.  &  Coal 
Co.  V.  Decker,  82  Pa.  119. 

And  evidence  in  an  action  by  an  employee 
against  a  railroad  company  for  personal  injuries 
arising  from  the  negligence  of  a  gwltcbman,  tend- 
ing to  sbow  tbat  the  defendant  knowingly  or  in  ig- 
norance, caused  by  its  own  negligence,  employed 
an  habitual  drunkard  as  a  switchman,  thereby  oc- 
casioning the  accident,  is  competent,  the  question 
of  its  force  being  one  for  the  Jury.  Gilman  v. 
Eastern  R.  Co.  10  Allen.  288,  87  Am.  Dec.  685. 

And  evidence  in  an  action  against  a  railroad 
company  for  damages  for  injuries  resulting  from 
negligence  of  an  employee,  after  proof  of  negli- 
gence, tbat  the  employee  was  intoxicated  at  the 
time  and  was  a  man  of  intemperate  habits,  which 
was  known  to  the  agent  of  the  company  having 
power  to  employ  and  discharge  such  employees,  is 
proper  with  the  view  of  claiming  exemplary  dam- 
ages upon  the  ground  of  gross  negligence.  Cleg- 
horn  V.  New  York  C.  &  H.  R.  R.  Co.  66  N.  Y.  44, 15 
Am.  Rep.  875. 

So,  evidence  in  an  action  for  damages  to  an  em- 
ployee of  a  railroad  company  alleged  to  have  been 
caused  by  the  intoxication  of  a  coemployee,  as  to 
his  having  been  seen  in  the  yard  in  an  intoxicated 
condition  on  the  day  of  the  accident  and  at  other 
times,  is  not  rendered  inadmissible  by  the  fact  tbat 
there  was  no  allegation  in  the  complaint  with  ref- 
erence to  the  condition  or  habits  of  such  em- 
ployees, but  only  as  to  their  skill  and  experience. 
Lyons  v.  New  York  C.  &  H.  R.  R.  Co.  89  Hun,  386. 

In  Warner  v.  New  York  C.  R.  Co.  44  N.  Y. 
465,  however,  it  was  held  that  evidence  in  an  ac- 
tion for  damages  for  an  injury  from  a  collision 
with  a  railway  train  that  the  flagman  employed  by 
the  railway  company  had  been  intoxicated  on  sev- 
eral occasions  previous  to  the  happening  of  the  in- 
Jury,  and  that  bis  Intemperate  habits  were  known 
to  the  officers  of  the  company,  is  inadmissible,  as 
his  previous  habits  had  nothing  to  do  with  the 
case. 

And  an  employee  cannot  recover  of  his  em- 
ployer for  a  personal  injury  upon  the  ground  of 
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the  wrongful  employment  and  retention  of  an- 
other employee  addicted  to  the  intemperate  use  of 
intoxicating  liquor  by  whose  act  the  injury  was 
caused,  in  the  absence  of  proof  that  such  employee 
was  intoxicated  at  the  time  of  the  accident,  or  was 
rendered  incompetent  or  unfit  for  his  position  by 
such  babits  of  intoxication.  Harrington  v.  New 
York  C.  &  H.  R.  R.  Co.  19  N.  Y.  8.  R.  20. 

Nor  can  a  railroad  company  be  held  liable  for 
negligence  in  retaining  an  employee  having  habits 
of  intoxication,  where  it  exercised  due  care  and 
diligence  in  ascertaining  as  to  bis  competency,  but 
failed  to  learn  as  to  such  babits.  Hilts  v.  Chicago 
&  G.  T.  R.  Co.  55  Mich.  437. 

And  evidence  that  a  flagman  was  careful,  atten- 
tive, and  temperate  is  admissible  in  an  action  for  a 
personal  injury  alleged  to  have  been  caused  by  his 
negligence,  in  which  it  is  attempted  to  be  proved 
that  he  was  a  careless  and  intemperate  person,  and 
the  fact  may  be  proved  by  witnesses  who  had  seen 
his  conduct  and  could  testify  to  the  facts  which 
they  bad  observed,  though  they  are  not  experts. 
Oabagan  v.  Boston  &  L.  R.  Co.  1  Allen,  189,  79  Am. 
Dec.  734. 

So,  the  mere  employment  or  retention  by  a  rail- 
road company  of  a  conductor  of  intemperate  hab. 
its  does  not  render  it  responsible  for  an  accident 
happening  from  bis  acts;  it  is  incumbent  upon  the 
plaintiff  in  an  action  therefor  to  show  by  a  pre- 
ponderance of  testimony  that  the  accident  was 
caused  in  whole  or  in  part  by  the  negligence  of 
Such  incompetent  and  unfit  conductor.  Crew  v. 
St.  Louis,  K.  &  N.  W.  R.  Co.  20  Fed.  Rep.  87. 

And  a  ship  master  cannot  be  held  chargeable 
with  negligence  rather  than  a  mere  error  of  Judg- 
ment upon  evidence  that  not  long  before  the  acci- 
dent the  pilot  twice  requested  the  master  to  take 
charge  of  the  helm  until  his  return  and  steer  for  a 
certain  light  ahead,  and  the  master  being  under  ap- 
prehension because  the  ship  was  run  too  close  to 
shore  each  time  put  the  ship^s  head  farther  out, 
and  the  pilot  on  his  first  return  brought  the  ship 
back  again,  and  the  ship  struck  while  being 
brought  back  upon  his  second  return,  though  it 
might  be  assumed  tbat  the  master  bad  by  this  time 
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least,  that  the  plaintiff's  rights  were  not  preju- 
diced by  the  charge. 

For  the  reasons  stated  the  judgment  will  be 
reversed,  and  a  new  trial  ordered. 

The  other  Justices  concur. 

A  petition  for  rehearing  having  been  granted, 
the  following  opinion  was  handed  down  on 
February  16,  1898: 

Per  Curiam: 

This  cause  was  in  this  court  at  the  January 
term,  1897,  and  an  opinion  filed  March  10 
following,  reported  in  70  N.  W.  R.  315  (3  Det. 
L.  N.  842).  On  the  trial  in  the  court  below 
the  defendant  had  judgment,  which  was  re- 
versed and  a  new  trial  granted.  The  defend- 
ant afterward  moved  for  rehearing  which  was 
granted. 

While  we  are  satisfied  that  the  case  was 
properly  reversed  and  a  new  trial  granted,  we 
think  there  are  some  matters  in  the  former 
opinion  which  should  be  corrected.  It  was 
there  held  that  certain  evidence  should  not 
have  been  admitted  showing  that  the  plaintiff 
for  two  or  three  years  prior  to  that  time  was 
in  the  habit  of  becoming  intoxicated,  and  also 
showing  the  character  of  the  house  or  hotel 


he  kept.  From  a  further  examination  of  the 
case  we  are  convinced  that  the  court  below 
was  not  in  error  in  admitting  it.  The  plaintiff 
claimed  damages  on  account  of: 

1.  The  direct  physical  injury  to  himself,  its 
natural  incidents,  pain,  suffering,  etc. 

2.  Loss  of  wages  which  he  would  probably 
have  received  during  the  period  which  in- 
tervened between  the  date  of  the  accident  and 
the  date  of  the  verdict. 

3.  Loss  of  probable  future  earnings. 

It  appears  that  when  the  plaintin  was  in- 
jured he  was  not  employed  at  any  work,  and 
the  testimony  tends  to  show  that  his  habits 
were  very  dissolute;  that  he  kept  a  house  of 
doubtful  character,  and  had  before  that  been 
discharged  from  his  employment  at  other 
places.  Counsel  contends  that  "it  is  not  in 
the  usual  course  of  things  that  a  man  of  dis- 
solute habits,  of  more  or  less  evil  association, 
of  bad  record,  and  of  ill  repute  should  obtain 
employment  as  readily  or  to  the  same  extent 
as  if  he  were  sober,  industrious,  of  good  fame 
and  record;  and  that  defendant  had  the  right 
to  lay  before  the  jur^  by  appropriate  testimony 
any  facts  concernmg  the  plaintiff's  habits, 
character,  or  repute  which  might  throw  light 
on  the  probability  of  his  securing  employment, 
and  the  character  and  continuity  of  the  same." 


perceived  that  the  pilot  was  under  the  influence  of 
hquor,  and  feared  to  trust  bim.  Earnmoor  S.  S. 
Co.  V.  Union  Ins,  Co.  44  Fed.  Rep.  374. 

A  railroad  companF  is  presumed  to  have  dis- 
char$red  its  duty  in  exercising:  due  care  and  dili- 
genoe  in  seeing  that  its  employees  are  competent 
aDd  sober,  and  the  burden  of  proof  rest«  with  those 
who  assert  neffllRenoe  in  the  dlscbartire  of  such 
duty.    Hilts  v.  Chicago  &  Q.  T.  R.  Co.  56  Mich.  437- 

So,  where  proper  persons  are  employed,  who  aft- 
erwards become  incompetent  or  unfit  for  the  du- 
ties of  the  employment  from  habits  of  Intoxica- 
tion subsequently  acquired,  and  this  is  broufirbt  to 
the  knowledfre  or  notice  of  the  employer  or  his  or 
its  maoagingr  officers  who  have  power  to  act  in  the 
premises,  the  failure  or  neglect  promptly  to  dis- 
charge such  employees  will  render  the  principal 
liable  for  any  injury  caused  thereby.  Chapman  v. 
ErieR.Co.56N.  T.5TB. 

And  where  the  attention  of  the  officers  of  a  rail- 
road company  is  called  to  the  fact  that  a  yard  mas- 
ter bad  at  times  used  beer  if  not  stronffer  drinks. 
In  view  of  the  great  danger  likely  to  result  from 
the  use  by  one  in  his  position  of  intoxicating  liq- 
uor, it  becomes  their  duty  to  make  careful  and  fre- 
quent investigation  upon  the  subject,  the  weight 
of  the  evidence  of  their  knowledge  thereof  being 
for  the  consideration  of  the  Jury.  Michigan  C.  R. 
Co.  V.  Gilbert,  46  Mich.  176. 

But  while  in  employing  subordinates  a  principal 
must  exercise  great  care,  and  is  required  to  insti- 
tute affirmative  inquiries  to  ascertain  their  charac- 
ter and  qualifications,  negligence  in  this  respect 
creating  a  liability  for  injuries  thereby  caused, 
after  suitable  persons  have  been  employed  there  is 
not  the  same  reason  for  exacting  such  a  high  de- 
gree  of  diligence,  and  good  character  and  proper 
quallDcations  once  possessed  will  be  presumed  to 
continue,  and  the  employer  may  rely  upon  the 
presumption  until  he  has  knowledge  or  notice  of 
the  habits  of  intoxication  or  other  bad  habits  of 
the  employees,  or  at  least  such  knowledge  as  would 
put  a  reasonable  man  upon  inquiry,  and  without 
such  knowledge  or  notice  the  employer  Is  nor  liable 
to  another  servant  for  Injuries  sustained  from  bis 
negligent  acts.    Chapman  v.  Erie  R.  Co.  56  N.  Y. 
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And  where  a  servant  knows  of  the  habits  of  in- 
toxication of  another  servant  as  fully  as  the  mas- 
ter, and  they  are  the  producing  cause  of  the  injury 
to  him,  and  he  continues  in  the  employment  of  the 
master  without  promisee  of  correction  or  change 
of  his  own  accord,  remaining  exposed  to  the  effects 
thereof  when  they  shall  come,  it  may  constitute 
contributory  negligence  on  his  part  which  will  bar 
his  right  to  a  recovery.  Laning  v.  New  York  C.  R. 
Co.  49  N.  Y.  521, 10  Am.  Rep.  417. 

But  an  instruction  in  an  action  against  a  railroad 
company  for  an  injury  to  a  brakeman  alleged  to 
have  t>een  caused  by  the  habitual  drunkenness  and 
incompetency  of  the  engineer,  that  if  the  plaintiff 
had  equal  means  of  knowledge  with  the  defendant 
in  Rscertaining  the  alleged  Incompetency  of  the 
engineer  he  could  not  recover,  should  not  be  given 
where  the  plaintiff  had  been  in  the  defendant's  em- 
ploy but  a  short  time  and  bad  made  but  one  trip 
with  such  engineer,  and  was  but  slightly  acquainted 
with  him,  while  the  engineer  had  been  in  the  em- 
ploy of  the  defendant  for  five  or  six  years.  Will- 
iams V.  Missouri  P.  R.  Co.  109  Mo.  485. 

And  evidence  in  an  action  for  an  injury  to  a 
brakeman  alleged  to  have  been  caused  by  intem- 
perate habits  of  the  engineer,  that  the  brakeman 
knew  nothing  about  the  engineer's  habits,  and 
that  he  went  mto  the  employ  of  the  company 
about  the  middle  of  October  and  the  injury  oc- 
curred early  in  Decemlxjr  of  the  same  year,  and 
that  he  had  previously  made  but  one  trip  with 
such  engineer  and  was  but  slightly  acquainted 
with  him  and  did  not  see  him  very  often,  is  suffi- 
cient to  support  a  finding  that  he  had  no  knowl- 
edge of  such  engineer's  intemperate  habits.  Will- 
iams V.  Missouri  P.  R.  Co.  109  Mo.  485. 

It  is  a  question  of  fact  for  the  jury  in  an  action 
for  a  personal  injury  caused  by  the  negligence  of  a 
drunken  coemployee  whom  the  master  had  prom- 
ised to  discharge  upon  receiving  notice  of  his  in- 
competency, whether  the  remaining  in  the  master's 
employ  on  the  pert  of  the  person  injured,  with 
knowledge  of  the  incompetency  of  the  other,  was 
contributory  negligence  upon  bis  part.  Laolng  v. 
New  York  C.  R.  Co.  49  N.  Y.  521, 10  Am.  Rep.  417. 
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We  think  the  doctrine  cannot  be  carried  to  | 
the  extent  claimed  by  counsel.  The  defendant 
undoubtedly  bad  the  right  to  lay  before  the 
jury  any  facts  concerning  the  plaintiff's  habits 
or  conduct  which  might  throw  light  on  the 
probability  of  his  securing  employment  and 
the  character  and  continuity  of  the  same;  but 
we  know  of  no  rule  which  would'  permit  the 
defendant  to  go  into  proof  of  the  plaintiff's 
character  or  repute.  In  this  view  of  the  case 
we  think  the  court  below  was  not  in  error  in 
admitting  the  testimony,  or  in  the  charge  to 
the  jury  "upon  that  question. 

Metropolitan  Street  R.  Co.   v.  Kennedy,  51 
U.  8.  App.  503,  82  Fed.  Rep.  158. 

A  new  trial  being  had,  we  have  made  this 
correction  of  the  former  opinion. 


Anna  A.  HARLEY,  Piff.  in  Err., 

V 
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A  married  man  may»  without  his  wife's 
oonsent*  select  the  oows  which  he  will 
^>i«^4iw  as  exempt  in  giymig  a  chattel  mortage 
on  other  cows,  under  2  How.  Ann.  Stat.  6  7686, 
provldlDflr  that  two  cows  shall  be  exempt  to  each 
housebolder  from  any  final  process. ^and  that  any 
chattel  mortiraffe  created  on  any  part  of  such  ex- 
empt property  shall  be  void  unless  the  mortgage 
is  signed  by  the  wife  of  the  mortgagor. 

(November  17, 1807.) 

ERROR  to  the  Circuit  Court  for  Alcona 
County  to  review  a  judgment  in  favor  of 
defendant  in  a  replevin  suit  lo  recover  posses- 
sion of  certain  cows  which  had  been  taken 
by  defendant  under  a  chattel  mortgage.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Osmond  H.  Smith,  for  plaintiff  in 
error: 

The  consent  must  be  as  prescribed  by  the 
statute  in  writing,  or  it  is  of  no  force  or  effect. 
The  legislature  in  enacting  §  7686  saw  fit  to 
make  mortgages,  bills  of  sale,  and  other  liens 
upon  certain  articles  of  exempt  property  void 
without  the  wife's  signature. 

Singer  Mfg,  Co,  v.  Cullaton.  90  Mich.  642; 
IngersoU  v.  Gage,  47  Mich.  122. 

The  other  three  cows  were  virtually  mort- 
gaged, which  of  itself  ought  to  be  enough,  as 
a  matter  of  law. to  settle  this  whole  question  of 
exemption.  The  other  three  cows  were  liable 
to  be  taken  away  any  day  on  the  mortgages. 
Where  there  are  two  cows  exempt  the  exemp- 
tion ought  to  be  applied  to  the  two  unencum- 
bered. 

Herman,  Executions,  p.  114;  Oreenleaf  v. 
Sanborn,  44  N.  H.  16;  Tryon  v.  Mansir,  2 
Allen,  219;  Ilill  v.  Loomis,  6  N.  H.  263. 

It  is  not  a  mere  partial  interest  or  right  of 
redemption  only  in  the  animal  whicb  is  in- 
tended by  the  statute  to  be  secured  to  the  debtor 
and  his  family. 


Note.-  This  case  decides  what  seems  to  t)e a  new 
question  as  to  the  person  who  may  select  cows  or 
other  property  claimed  to  be  exempt  for  the  use 
of  a  family. 
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Tryon  v.  Mansir,  2  Allen,  219;  Oreenleaf  v. 
Sanborn,  44  N.  H.  16. 

The  manifest  intent  of  the  legislature  was 
not  to  regard  the  family  as  simply  a  voluntary 
association  of  two  persons,  legally  independent 
of  each  other,  but  of  a  unification  of  inter- 
ests. 

Snyder  v.  People,  26  Mich.  109,  12  Am. 
Rep.  302. 

The  exemption  is  intended  for  the  benefit  of 
the  family,  and  the  remedy  is  given  to  the 
wife  that  the  family  may  be  protected  in  the 
benefit,  even  when  the  husband  is  indifferent 
or  hostile. 

Ingeraoll  v.  Oage,  47  Mich.  123;  Shepard  ▼. 
Cross,   33  Mich.  98. 

Mr,  M.  J.  Connine*  for  defendant  In 
error: 

This  law  was  not  created  so  as  to  exempt  all 
the  cows  a  man  has,  where  more  than  two,  but 
onlv  two. 

2'How.  Ann.  Stat.  §7687. 

Nor  was  it  intended  that  mortgages  on  a 
husband's  cattle,  as  a  class  or  quantity,  should 
be  void  unless  signed  by  the  wife;  but  only 
mortgages  on  the  two  exempt  cows. 

The  property  is  the  husband's;  the  right 
of  exemption  from  sale  is  hid;  the  ri^ht  of  se- 
lection after  levy  is  also  his,  under  the  statute; 
neither  the  right  of  exemption  nor  the  privi- 
lege of  selection  are  ever  in  the  wife. 

Charpentier  v.  Bresnahan,  62  Mich.  360. 

The  restriction  upon  the  right  to  encumber 
roust  have  expressly  and  necessarily  applied 
to  these  two  cows.  This  restriction  is  more 
of  a  limitation  in  her  hands  than  an  exemp- 
tion; it  is  in  derogation  of  his  common-law 
right  to  encumber,  and  should  be  strictly  con- 
strued. 

Singer  Mfg,  Co.y.  Cullaton,  90  Mich.  689. 

An  exemption  under  this  statute  may  be 
waived  by  conduct  of  the  one  entitled  to  it. 

Fuller  V.  Byrne,  102  Mich.  461;  Dann  v. 
Gudney,  13  Mich.  239,  87  Am.  Dec.  755;  Datis 
V.  Zimmerman,  40  Mich.  24. 

Lon§^,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  is  a  married  woman  having  a  family 
of  children.  September  10. 1894.  her  husband 
gave  a  chattel  mortgage  in  the  sum  of  $30 
upon  two  cows,  without  the  plain tiff^s  signa- 
ture, and,  as  she  claims,  without  her  consent. 
At  that  time  the  husband  owned  five  cows. 
Proceedings  were  being  taken  to  foreclose  this 
mortgage,  when  the  plaintiff  brought  replevin, 
and  took  the  cows  into  possession.  The  re- 
plevin cause  was  tried  in  justice  court,  and 
removed  to  the  circuit,  where,  upon  atrial  be- 
fore a  jury,  the  defendant  had  verdict  and 
judgment.  Tiie  claim  of  the  plaintiff  on  the 
trial  was  that  these  two  cows  weie  exempt, 
and  that,  therefore,  the  mortgage  was  void, 
under  the  provisions  of  g  7686,  2  How.  Ann. 
Stat.  That  section  provides  that  "the  follow- 
ing  property  shall  be  exempt  from  levy  and 
sale  under  any  execution  or  upon  any  final 
process  of  a  court:  ...  To  each  house- 
holder, .  .  .  two  cows,"  etc.  Subdivi- 
sion 9  of  that  section  provides:  "And  any 
chattel  mortgage,  bill  of  sale,  or  other  lieu 
created  on  any  part  of  property  above  de- 
scribed,   .     .    .    shall  be  void   unless  such 
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mortgage,  bill  of  sale,  or  lien  be  signed  by  the 
wife  of  the  party  making  such  mortgage  or 
Hen."  etc.  It  appears  upon  the  trial  that  this 
mortgage  was  given  for  a  bona  fide  indebted- 
ness of  the  husband;  and  the  defendaot  in- 
troduced evidence  tending  to  show  that  these 
-cows  had  been  mortgaged  prior  to  that  to  one 
Wood.  The  defendant  bad  an  agreement 
with  the  husband  of  plaintiff  that,  if  Mr.  Wood 
would  release  his  mortgage,  he  would  give  a 
mortgage  to  the  defendant  upon  them.  The 
<lefendant  made  the  arrangement  with  Mr. 
Wood  for  the  release,  and  went  to  plaintiff's 
house.  Her  husband  was  not  there;  but  the 
plaintiff  was  told  bv  defendant  that  he  had 
arranged  for  the  discharge  of  the  Wood 
mortgage,  and  that  her  husband  promised  to 
give  him  a  mortgage  on  the  same  cows.  The 
plaintiff  then  told  him  that  anything  her 
husband  did  about  the  matter  was  all  right. 
The  husband  came  home  shortly  after  that, 
and  defendant  took  a  descripiion  of  the  two- 
cows  in  plaintiff's  presence,  tihe  knew  which 
two  her  husband  was  to  mortgage.  At  that 
time  she  made  no  claim  that  these  two  cows 
-were  exempt.  The  five  cows  were  there  at 
that  time,  and  all  were  owned  by  the  husband. 
The  next  morning  the  mortgage  was  executed. 
Plaintiff  made  no  objection  to  the  giving  of 
the  mortgage,  and  made  no  claim  then  that 
these  two  cows  were  exempt.  The  plaintiff 
was  called  as  a  witness,  and  denied  that  she  ever 
iiad  any  such  talk  with  defendant,  or  that  she 
^as  present  when  the  description  of  the  cows 
was  taken  by  him  to  put  into  the  chattel 
mortgage.  The  court  submitted  the  question 
to  the  Jury  to  find  whether  or  not,  under  these 
circumstances,  these  two  cows  were  exempt. 
The  verdict  was  in  favor  of  defendant  for  the 
amount  of  his  lien  under  the  mortgage. 

Some  questions  are  raised  upon  3ie  ruling 
of  the  court  in  the  admission  and  rejection  of 
evidence  upon  the  trial.  We  find  no  error  in 
that.  It  is  claimed  by  plaintiff  that  under 
these  circumstances  the  court  should  have  di- 
rected the  verdict  in  her  favor.  We  think 
not-  The  court  charged  the  jury  as  to  the  ex- 
emption as  follows:  **Mr.  Harley  was  a  house- 
holder, and  had  a  family,  and  was  entitled  to 
have  two  cows  the  law  could  not  reach.  It 
seems  from  the  evidence  he  had  five  cows. 
Now,  three  of  these  cows  could  not  be  ex- 
•empt,  only  two;  and  he  is  the  one  to  deter- 
mine which  ones  are  to  be  exempt.  The  right 
of  exemption  rests  with  the  man  that  owns 
the  cows,  the  householder.  If  this  was  a  levy 
•of  execution,  then  under  the  law  it  would  be 


the  duty  of  Mr.  Harley  to  step  forward  and 
claim  which  ones  of  five  cows  he  should  claim 
as  exempt,  and  it  would  be  the  duty  of  the 
officers  to  hand  out  the  cows  that  he  claimed, 
and  they  might  leave  with  the  rest.  This  is 
not  a  levy  under  an  execution,  but  a  chattel 
mortgage,  and  he  [Mr.  Harley]  is  the  man 
that  should  determine  which  he  proposes  are 
exempt.  ...  He  should  do  it  when  he 
gives  the  chattel  mortgage."  It  is  contended 
by  counsel  for  plaintiff  that  the  court  was  in 
error  in  this  part  of  the  charge,  that  the  wife 
had  the  right  to  determine  which  two  of  the 
five  cows  should  be  exempt:  and  that  a  chattel 
mortgage  without  the  wife's  signature  is 
absolutely  void,  unless  it  appears  that  there 
are  two  remaining  cows  not  encumbered, 
which  are  satisfactory  to  the  wife,— that  is, 
that  the  wife  may  make  the  selection  of  ex- 
empt property,  and  that,  the  plaintiff  here  not 
having  determined  which  two  of  the  five 
should  be  exempt,  the  mortgage  is  void.  This 
statute  can  have  no  such  construction.  The 
property  belonged  to  the  husband.  He  could 
not  mortgage  all  the  cows  he  owned  without 
his  wife's  signature  to  the  mortgage,,  because, 
under  this  statute,  two  would  be  exempt;  but 
the  claim  of  exemption  must  necessarily  rest 
with  the  husband.  As  stated  by  the  court 
below,  '*If  this  was  a  levy  of  execution,  it 
would  be  the  duty  of  Mr.  Harley  to  claim  the 
exemption."  The  husband  would  also  have 
the  right  to  determine  which  two  of  the  five 
cows  he  would  leave  out  of  the  chattel  mort- 
gage. The  law  gives  the  wife  a  remedy  only 
when  the  husband  fails  to  claim  the  exemp- 
tion. The  giving  of  the  mortgage  on  the 
two  cows  was  R  selection  of  those  which  were 
not  exempt.  But  the  court  went  further  than 
this  in  his  charge.  The  testimony  showed 
that  these  two  cows  had  been  mortgaged  be- 
fore; and  also  the  defendant's  testimony 
showed  that  the  wife  knew  just  which  cows 
her  husband  was  giving  the  mortgage  upon; 
that  she  made  no  objection,  but,  on  the  other 
hand  told  the  defendant  that  the  giving  of 
the  mortgage  by  her  husband  was  all  right. 
Tne  court  thereupon  left  the  question  of  the 
exemption  to  the  jury  as  one  of  fact.  Cer- 
tainly, the  rights  of  the  plaintiff  were  fully 
protected  under  this  charge;  and,  if  either 
party  had  a  right  to  complain  of  the  charge, 
it  was  not  the  plaintiff. 

The  judgment  must  be  affirmed. 

The  other  Justices  concur. 


MISSOURI  SUPREME  COURT. 


John  E.  HAGGERTY  et  aL,  Appts,, 

V. 

ST.    LOUIS    ICE  MANUFACTURING  & 
STORAGE  COMPANY,  Bespt. 

( Mo ) 

.!•   Begpilatloiui  for  the  protection  and 


NOTK.— As  to  the  validity  of  a  statute  making  it 
•criminal  to  have  the  possession  of  certain  property* 
«ee  State  v.  Lewis  (Ind.)  20  L.  R.  A.  62,  and  note. 
Bee  also  Mon  Luck  v.  Sears  (Or.)  32  L.  R.  A.  788. 
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preservation  of  §^ame  are  within  the  oon- 
stitutiODal  power  of  the  leirislature. 

8.  The  intention  of  a  person  who  com- 
mits an  act  which  is  made  a  misdemeanor 
by  statute  constitutes  no  element  of  the  offense. 

3.  A  contract  for  the  ''cold-storage*'  of 
§^ame  during  the  "close  season,^*  to  be  with- 
drawn durintr  the  open  season  when  the  game 
could  be  lawfully  disposed  of,  is  void  under  Rev 
Stat.  1889.  9  90O2,  making  it  a  misdemeanor  to 
have  such  game  in  possession  during  the  close 
season. 
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APPEAL  bv  plaintiffs  from  a  judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of 
defendant  in  an  action  broup^bt  to  recover  dam- 
ages for  breach  of  contract  to  preserve  game 
in  cold  storage.    A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  R.  H*  Kern  for  appellants. 

Mr.  Henry  E.  Mills,  for  respondent: 

The  ownership  of  game  is  in  the  sovereign, 
and  there  can  only  be  a  limited  or  qualined 
ownership  in  the  subject.  The  people  of  the 
states  being  the  sovereign  have  a  common 
f  ownership  and  control  over  eame  to  which  the 
casual  custody  of  an  individual  citizen  is  sub- 
ject. 

Oeer  v.  Connecticut,  161  U.  S.  519,  40  L.  ed-. 
798:  StaU  v.  Farrdl,  23  Mo.  App.  176. 

Fish  in  the  tidewaters  of  the  several  states 
are  "common  property"  of  the  people  of  the 
states  and  subject  to  control  and  regulation  by 
the  several  state  legislatures. 

McOready  v.  Virginia,  94  U.  8.  391,  24  L. 
ed.  248;  Manchester  v.  Massachusetts,  139  U. 
S.  240,  35  L.  ed.  159. 

There  is  a  very  thorough  discussion  of  the 
question  involved  in  this  case  in — 

Ex  parte  Mater,  108  Cal.  476. 

No  act  which  is  forbidden  by  law,  whether 
malum  in  se  or  malum  prohibitum,  can  consti- 
tute a  valid  consideration  for  a  contract. 

Friend  v.  Porter,  50  Mo.  App.  89;  Spra>gue 
▼.  Rooney,  104  Mo.  360. 

The  option  dealer  who  renders  services  and 
pays  losses  incurred  on  behalf  of  his  principal, 
and  by  the  direction  of  his  principal,  cannot 
recover. 

Connor  v.  Black,  119  Mo.  142. 

If  the  game  had  been  stored  and  delivered, 
such  service  would  not  have  been  the  basis  of 
an  action  for  the  hire. 

Garrett  v  Kansas  City  Coal  Min,  Co.  113 
Mo.  339;  Bick  v.  Seal,  45  Mo.  App.  475. 

Sherwood,  J.,  delivered  the  opinion  of 
the  court: 

The  business  of  plaintiffs,  resident  in  St. 
Louis,  was  that  of  dealing  in  game,  while  the 
defendant  corporation  was  engaged  in  that  city 
in  the  business  of  "cold  storage,"  which  em- 
braced the  storing  and  preservation  of  prod- 
uce and  game  of  all  kinds.  Plaintiffs,  during 
what  is  known  as  the  "open  season,"  were  ac- 
customed to  buy  and  sell  the  different  kinds 
of  game,  and,  when  what  is' known  as  the 
"close  season"  was  about  to  arrive,  were  in 
the  habit  of  storing  such  game  as  remained  on 
their  hands  until  such  time  as  the  "open  sea- 
son" again  returned,  when  they  would  resume 
their  erstwhile  prohibited  business.  So  it  was 
that  in  the  year  1892,  between  the  15ih  of  No- 
vember and  the  26lh  of  December,  the  defend- 
ant corporation  made  plaintiffs  an  offer  to  care- 
fully store  and  preserve  the  same  in  a  cold, 
frozen  condition  for  such  time  as  plaintiffs 
might  store  the  same  with  it,  and  to  restore 
the  same  to  plaintiffs  in  as  good  condition  as 
when  received  from  plaintiffs.  This  offer  was 
based  upon  the  consideration  of  the  payment 
of  so  much  per  pound  for  such  storage. 
Plaintiffs  desiring  that  such  game  be  so  kept 
and  preserved,  and  intending  that  such  game 
40  L.  R.  A« 


should  be  stored  with  defendant  corporation 
during  the  "close  season,"  and  withdrawing 
it  when  the  "open  season"  should  return,  ac- 
cepted the  offer  aforesaid,  and  on  the  18th  of 
November,  1892,  stored  with  defendant  a  large 
quantity  of  game,  to  be  withdrawn  from  de- 
fendant's custody  when  and  at  such  times  as 
the  law  would  permit  plaintiffs  to  dispose  of 
the  same.  At  the  time  of  its  being  thus  stored 
the  game  was  in  good  condition.  On  No- 
vember 18,  1893,  defendant  presented  to 
plaintiffs  a  bill  for  such  storage,  amounting^ 
etc.,  which  plaintiffs  paid.  Thereupon  plain- 
tiffs proceeded  to  remove  such  game  from  the 
cold-storage  rooms  of  defendant,  and  in  doing 
so  discovered  that  defendant  had  failed  to  pre- 
serve such  game  in  a  cold  and  frozen  condi- 
tion, whereby  the  same  became  rotten  and 
worthless,  and  was  not  in  good  condition,  as 
when  delivered  to  defendant.  For  this  breach 
of  contract  damages  in  the  sum  of  $7,00^^ 
were  demanded,  and,  being  refused,  this  suit 
was  brought.  This  is  the  substance  of  the 
first  count  in  the  petition;  the  second  count  is 
like  unto  it.  Defendant  demurred  to  the  first 
count  on  these  grounds:  "Now  comes  de- 
fendant, and  demurs  to  the  first  count  of 
plaintiffs' second  amended  petition,  for  the  rea- 
son that  it  does  not  state  a  cause  of  action 
against  defendant,  and  because  it  does  show 
affirmatively  that  plaintiffs  endeavored  to 
make  with  defendant  a  contract  for  the  8tor< 
age  of  game  during  the  period  of  the  year 
when  the  possession  of  such  game  was  pro- 
hibited by  law,  and  that  the  alleged  contract 
was  unlawful,  and  in  violation  of  a  penal 
statute  of  the  state  of  Missouri,  and  nonen- 
forceable,  and  because  it  appears  that,  at 
plaintiff's  request,  said  game  was  carried  on 
plaintiffs'  account  during  the  season  of  1893, 
prohibited  by  law."  The  trial  court  adjudged 
the  petition  insufficient  in  iaW,  and,  plaintiffs 
declining  to  plead  further,  final  judgment  wa» 
rendered :  hence  this  appeal. 

Section  3901,  Rev.  Stat.  1889,  prohibits  the 
killing  of  certain  game  at  certain  times  of  the 
year.  Section  3902,  Rev.  Slat.  1889,  makea 
it  a  misdemeanor  for  any  person  to  "pur- 
chase, have  in  his  possession,  or  sell  any  of 
the  game  birds  or  animals  specified  in  the 
next  preceding  section,  or  any  fresh  pieces 
or  parts  of  said  animals,  during  the  season 
when  the  catching  and  killing  of  same  ifr 
prohibited,  or  shall  purchase,  have  in  posses- 
sion, or  sell  any  of  the  game  birds  or  ani- 
mals caught  or  killed  contrary  to  the  provi- 
sions of  said  sections."  As  shown  by  the 
very  interesting  and  exhaustive  opinion  of 
Mr.  Justice  White  in  Oeer  v.  Connecticut,  161 
U.  S.  519,  40  L.  ed.  793:  "From  the  earliest 
traditions  the  right  to  reduce  animals  fera 
natur<E  to  possession  has  been  subject  to  the 
control  of  the  lawgiving  power."  The  exercise 
of  this  power  has  been  definitely  traced  back, 
even  as  far  as  the  time  of  Solon,  who  forbade 
the  Athenians  to  kill  game;  and  in  France,  a& 
early  as  the  Salic  law,  the  right  to  reduce  a 
part  of  the  common  property  in  game  into  pos- 
session, and  consequent  ownership,  was  regu- 
lated by  law.  Such  regulations  prevailed  Id 
every  country  in  continental  Europe  and  in 
England.  Treating  of  this  subject,  Blackstone 
says:    "There  still  remains  another  species  of 
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prerogative  property,  founded  upon  a  very 
different  principle  from  any  that  have  been 
mentioned  before;  the  property  of  such  animals 
fera  naturcB^  as  are  known  by  the  denomina- 
tion of  'game,'  with  the  right  of  pursuing,  tak- 
ing, and  destroying  them ;  which  is  vested  in 
the  King  alone,  and  from  him  derived  to  such 
of  his  subjects  as  have  received  the  grants  of 
a  chase,  a  park,  a  free  warren,  or  free  fishery. 
...  In  the  first  place,  then,  we  have  al- 
ready shown,  and  indeed  it  cannot  be  denied, 
that  by  the  law  of  nature  every  man,  from  the 
prince  to  the  peasant,  has  an  equal  right  of 
pursuing,  and  taking  to  his  own  use.  all  such 
creatures  as  AreferanaturcB,  and  therefore  the 
property  of  nobody,  but  liable  to  be  seized  by 
the  first  occupant.  And  so  it  was  held  by  the 
imperial  law,  even  so  late  as  Justinian's  time. 
.  .  .  But  it  follows  from  the  very  end  and 
constitution  of  society,  that  this  natural  right, 
as  well  as  many  others  belonging  to  man  as  an 
individual,  may  be  restrained  by  positive  laws 
enacted  for  reasons  of  state,  or  for  the  supposed 
benefit  of  the  community."  2  61.  Com.  410. 
This  prerogative  of  the  King,  as  an  attribute 
of  government,  recognized  and  enforced  by 
the  common  law  of  England  by  appropriate, 
and  oftentimes  by  severe,  penalties  and  for- 
feitures, was  vested  in  the  colonial  govern- 
ments of  this  country,  and  when  these  govern- 
ments threw  off  the  yoke  of  the  mother  country 
that  right  of  sovereignty  passed  to  and  was 
vested  in  the  respective  states.  This  sovereign 
attribute  and  power,  as  existed  in  the  states 
of  this  Union,  has  often  been  exercised  by 
them  by  passage  of  laws  in  the  most  of  these 
states  for  the  protection  and  preservation  of 
game,  and  it  seems  never  to  have  been  called 
in  question.  Numerous  adjudications  attest 
this  fact.  In  such  cases  the  common  owner- 
ship of  game,  which  otherwise  would  remain 
in  the  body  of  the  people,  is  lodged  in  the 
state,  to  be  exercised,  like  all  other  govern- 
mental powers  in  the  state  in  its  sovereign 
capacity,  in  trust  for  the  benefit  of  the  people, 
and  subject,  of  course,  to  such  regulations  and 
restrictioDS  as  the  sovereign  power  may  see  fit 
to  impose.  Such  regulations  appropriately 
fall  within  the  domain  of  the  police  power  of 
the  state.  In  Ex  parte  Mater,  103  Cal.  476,  it  in 
said:  "The  wild  ^ame  within  a  state  belongs  to 
the  people  in  their  collective  sovereign  capaci- 
ty it  is  not  the  subject  of  private  ownership, 
except  in  so  far  as  the  people  may  elect  to 
make  it  so;  and  they  may,  if  they  see  fit,  abso- 
lutely prohibit  the  taking  of  it,  or  any  traffic 
or  commerce  in  it,  if  deemed  necessary  for 
the  protection  or  preservation  or  the  public 
good."  Expressing  the  same  view,  it  is  said 
by  the  supreme  court  of  Minnesota:  "We 
take  it  to  be  the  correct  doctrine  in  this  country 
that  the  ownership  of  wild  animals,  so  far  as 
they  are  capable  of  ownership,  is  in  the  stale, 
not  as  proprietor,  but  in  its  sovereign  capacity, 
as  the  representative,  and  for  the  benefit,  of  all 
its  people  in  common."  State  v.  Hodman,  58 
Minn.  393.  In  Maffner  v.  People,  97  111.  320, 
in  passing  upon  the  subject  now  under  consid- 
eration, it  is  said:  *  Stated  in  other  language, 
to  hunt  and  kill  game  is  a  boon  or  privilege, 
granted,  either  expressly  or  impliedly,  by  the 
sovereign  authority, — not  a  right  inhering  in 
each  individual;  and,  consequently,  nothing 
40  L.  R.  A. 


is  taken  away  from  the  individual  when  he  is 
denied  the  privilege,  at  stated  seasons,  of 
hunting  and  killing  game.  It  is,  perhaps, 
accurate  to  say  that  the  ownership  of  the 
sovereign  authority  is  in  trust  for  all  the  people- 
of  the  state,  and  hence,  by  implication,  it  is 
the  duty  of  the  legislature  to  enact  such  laws 
as  will  best  preserve  the  subject  of  the  trust, 
and  secure  its  beneficial  use,  in  the  future,  to 
the  people  of  the  state.  But  in  an^  view,  the 
question  of  individual  enjoyment  is  one  of 
public  policy,  and  not  of  private  right. "  This- 
right  of  the  states  to  provide  and  enforce  regu- 
lations respecting  the  protection  and  pres- 
ervation of  game  has  received  frequent 
recognition  at  the  hands  of  the  Supreme  Court 
of  the  United  States.  Thus,  in  McCready  ▼. 
Virginia,  94  U.  S.  395,  24  L.  ed.  248,  the 
power  of  the  state  of  Virginia  to  prohibit 
citizens  of  other  states  from  planting  oysters 
within  the  tide  waters  of  that  state  was  upheld 
by  this  court.  In  MancJustei'  v.  Massachusetts, 
139  U.  S.  240,  35  L.  ed.  159,  the  authority  of 
the  state  of  Massachusetts  to  control  and  regu- 
late the  catching  of  fish  within  the  bays  of 
that  state  was  also  maintained.  See  also 
Geer  v.  Connecticut,  161  U.  S.  619,  40  L.  ed. 
798,  and  State  v.  FarreU,  28  Mo.  App.  176.  and 
cases  cited:  State  v.  Lewis,  134  Ind.  250.  20  L. 
R.  A.  52.  A  statute  of  New  York  prohibited 
the  killing  or  having  in  possession  game  birds 
of  the  kind  specified,  after  the  Ist  of  March 
(Laws  1871,  pp.  1671.  1677,  chap.  721,  §§  7,  8. 
33),  and  touching  this  statute  the  court 
of  appeals  of  that  state  observed:  "It  is 
admitted  in 'this  case  that  the  defendant  had 

gossession  of  the  game  after  the  1st  of 
[arch,  and  the  fact  alleged,  that  it  was  either 
killed  within  the  lawful  period  or  brought 
from  another  state  where  the  killing  was 
lawful,  constitutes  no  defense.  The  penalty 
is  denounced  against  the  selling  or  possession 
after  that  time,  irrespective  of  the  time  or 
place  of  killing.  The  additional  fact  alleged, 
that  the  defendant  had  invented  a  process 
of  keeping  game  from  one  lawful  period  to 
another,  is  not  provided  for  in  the  act,  and  is^ 
immateral."  And  the  validity  of  the  statute 
was  upheld.  PMps  v.  Bacey,'m  N.  Y.  10. 19- 
Am.  Rep.  140.  That  case  is  directly  in  point, 
and  fully  sustains  the  action  of  the  trial  court 
in  adjudging  the  petition  insufficient.  Plain- 
tiffs in  their  petition,  when  speaking  of  their 
purpose  in  preserving  such  game,  say,  in  sub- 
stance, that  they  intended  that  said  game 
should  be  stored  with  defendant  corporation 
during  the  "close  season,"  and  withdraw 
upon  return  of  the  "open  season."  The  of- 
fense prohibited  by  §  3902  is  a  misdemeanor, 
and  in  such  case,  the  intention  of  the  mis- 
demeanant cuts  no  figure  in  the  case,  since  in 
that  class  of  crimes  intention  constitutes  no 
element  of  the  offense.  It  is  the  act  done,  and 
that  alone,  which  violates  the  law,  and  the- 
motive  which  prompts  the  violation  is  alto- 
gether deliors  the  crime  committed.  This 
point  is  illustrated  by  various  adjudications 
respecting  the  sale  of  liquors  to  minors  and  the 
marriage  of  minors,  supposing  the  parties  in 
each  case  to  be  of  age,  etc.  1  Whart.  Crim. 
L.  9th  ed.  pp.  85,  113.  115.  §§  23a.  88,  and 
cases  cited ;  Howell  v.  Stewart,  54  Mo.  loc.  cit. 
404.    In  this  case  the  statute  makes  no  ex- 
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ceptioQS  to  the  rigid  rule  which  it  prescribes,  i 
The  acts  therein  mentioned  are  uncondition- 
ally and  absolutely  forbidden,  and  this  is  so 
because  the  legislature  doubtless  thought  that 
the  best  way  of  accomplishing  the  result  they 
desired  and  the  only  means  of  attaining  it. 
They  therefore  resorted  to  arbitrary  prohi- 
bition. Had  scienter  been  required  by  the  stat- 
ute, its  yery  object  would  have  been  defeated, 
as  scienter  would  be  in  the  majority  of  instances 
impossible  of  proof.  1  Whart.  Crim.  L.  9th 
ed.  p.  117.  §  88.  It  was  to  prevent  the  easy 
evasions  of  the  statute  that  the  law  was  passed 
in  its  present  shape;  and  on  this  ground  it  is 
analogous  to  statutes  prohibiting  the  manufac- 
ture or  sale  of  oleomargarine.  (State  v.  Boek- 
etruck,  186  Mo.  835),  and  it  is  the  only  ground 
upon  which  such  enactments  can  be  upheld. 
The  end  being  granted,  to  wit,  the  power  of 
the  legislature  to  enact  a  law  for  the  protection 
and  preservation  of  game,  the  means  to  effect- 
uate that  end,  to  wit,  the  authority  to  prevent 
the  law  thus  passed  from  being  evaded,  by 
prohibiting  and  making  penal  the  possession 
of  game  after  a  certain  period,  follows  as  an 
indubitable  corollary.  Ex  parte  Afarmaduke, 
^1  Mo.  loc.  cit.  262.  60  Am.  Rep.  250,  and  cases 
cited.  Recurring  to  the  petition,  it  shows  on 
its  face  that  plaintiffs  contracted  with  defend- 
ant corporation  for  the  commission  of  a  mis- 
demeanor. It  is  true  the  offense  is  but  malum 
prohibitum,  but  the  consequences  are  the  same 
as  if  the  act  were  malum  in  se,  since  in  princi- 
ple there  is  nothing  which  should  cause  the 
result  to  differ  in  the  former  case  from  the 
latter.  The  law  will  not  stultify  itself  by 
promoting  on  the  one  hand  what  it  prohibits 
on  the  other,  and  will  for  this  reason  leave  the 
parties  to  this  suit  where  its  finds  them,  un- 
sanctioned by  its  favor,  and  unaided  by  its 
process.  Kitchen  v.  Oreenabaum,  61  Mo. 
110. 

Therefore  the  doctrine  announced  in  Sprague 
V.  Rooney,  104  Mo.  360,  overruling  the 
former  decision  in  same  case  in  which  was 
a  dissent,  applies  here,  and  hence  judgment 
^affirmed, 

AH  concur. 


(Division  1.) 
Prudence  C.  OWINGS  et  al„  Appts,, 

V. 

James  McKENZIE  et  al. 

(133  Mo.  8S3.) 

!•   Extension  for  a  Taluable  constdera- 
tion  without  consent  of  the  sureties  of 

the  first  of  two  promissory  notes  secured  by 
deed  of  trust  will  not  release  the  liability  of  the 
sureties  upon  the  other  note  which  is  not  then 
due  by  its  terms,  although  the  deed  of  trust  pro- 
vided that  upon  default  in  payment  of  the  first 
note  at  maturity  the  other  should  immediately 
become  due  and   payable. 


8.  Objection  to  the  application  of  the 
proceeds  of  a  sale  under  a  deed  of  trust  se- 
curiofiT  two  notes  in  satisfaction  of  the  first  can- 
not be  made  by  mesne  conveyancers  who  by  pur- 
chase and  sale  of  tbe  property  acquire  the  position 
of  sureties  on  the  note  because  their  liability  had 
been  released  by  an  extension  of  the  time  of  pay- 
ment without  their  consent. 

8.  The  mere  nonpayment  of  the  first  of 
two  notes  secured  by  deed  of  trust  without 
any  action  on  the  part  of  holders  will  not  render 
tbe  other  note  due,  althoujirh  the  deed  of  trust 
provided  that  upon  default  in  payment  of  the 
first  note  both  should  become  immediately  due 
and  payable. 

4.  Each  of  several  notes  secured  by  a 
deed  of  trust  is  to  be  considered  as  a  separate 
and  complete  contract  within  itself  uncontrolled 
in  its  terms  by  anythiuflr  contained  in  the  deed  of 
trust. 

(March  10, 1806.) 

APPEAL  by  plaintiff  from  a  judijment  of 
the  Circuit  Court  for  Jackson  County  in 
favor  of  defendants  in  an  action  brought  to 
enforce  their  alleged  liability  on  a  promissory 
note.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Peak  &  Ball,  W.  M.  Williams* 
and  R.  L.  Teasrert  for  appellants: 

The  relation  of  'principal  and  surety  exists 
as  between  the  maker  of  the  notes  and  the 
grantees  who  assume  and  agree  to  pay.  As  to 
the  holder  of  the  notes,  both  maker  and  gran- 
tees are  principal  debtors  and  an  extension 
does  not  release  the  original  debtor. 

Connecticut  Mut.  L,  Ins,  Co.  ▼.  Mayer,  8 
Mo.  App.  18;  Brown  v.  Kirk,  20  Mo.  App.  534; 
Corbett  v.  Waterman,  11  Iowa,  86;  Shepherd  v. 
May,  U5  U.  S.  505.  29  L.  ed.  466;  Gucullu  v. 
Hernandez,  103  U.  S.  105,  26  L.  ed.  322;  Rey 
V.  Simpson,  22  How.  341,  16  L.  ed.  260:  Waters 
V.  Hubbard,  44  Conn.  344:  Boardman  v.  Larra- 
bee,  51  Conn.  89;  Crawford  v.  Edwards,  83 
Mich.  354;  James  v.  Day,  37  Iowa,  164;  Marsh 
V.  Pike,  1  Sandf.  Ch.  210. 

Whenever  a  debt  is  due,  thedebtor  is  bound 
to  pay  on  demand.  The  note  in  suit  was  not 
"due"  on  default  in  the  payment  of  the  first 
note,  because  the  debtor  was  only  bound  to 
pay  the  note  due  by  its  face.  The  maturity 
of  both  notes  was  only  for  the  purpose  of  en- 
forcing the  deed  of  trust  and  disposing  of  the 
collateral. 

Morgan  v.  Martien,  32  Mo.  438;  Hurek  v. 
Erskine,  45  Mo.  485;  Whelan  v.  Rnlly,  61  Mo, 
565:  Phillips  v.  Bailey,  82  Mo.  639;  Noell  v. 
Qaines,  68  Mo.  649. 

In  any  case  the  default  would  not  have  the 
effect  of  making  the  other  note  due  for  any 
purpose  except  at  the  election  of  the  holder. 
She  did  not,  and  was  not  bound  to,  declare  it 
due. 

Noell  V.  Gaines,  68  Mo.  649;  1  Jones,  Mortg. 
4th  ed.  ^  742,  and  cases  cited. 

Each  note  is  a  separate  and  distinct  cause  of 
action,  capable  of  separate  ownership,  whether 
secured  or  not;  and  the  rule  that  all  papers 
composing  a  part  of  one  and  the  same  transac 


Note.— As  to  priority  of  notes  secured  by  mort-  |     For  effect  of  mortgage  on  negotiability  ot  note 
gage,  see  note  to  Horn  v.  Hcunett  (Ind.)  34  L.  R.  I  secured  thereby,  see  iwte  to  Brooke  v.  Struthcra 
A.  800;  also  Nashville  Trust  Co.  v.  Smythe  (Tenn.)    (Mich.)  35  L.  R.  A.  636. 
27  L.  K.  A.  663.  I 
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tioD  are  to  be  regarded  as  one  entire  contract 
^oes  not  apply  to  the  case  of  a  promissory  note 
secured  by  a  deed  of  trust. 

Hagerman  v.  Sutton,  91  Mo.  519;  Mayes  v. 
Bobinson,  93  Mo.  114;  Jennings  v.  Todd,  118 
Mo.  296:  Horn  v.  Bennett,  135  Ind.  165,  24  L. 
R.  A.  804. 

Messrs,  Cook  &  Oossett  and  Warner, 
Dean,  Gibson,  &  McLeod,for  respondents: 

The  grantee  in  a  deed  to  property  encum- 
bered by  a  mortgage  or  deed  of  trust,  who,  by 
the  terms  of  the  conveyance  to  him,  assumes 
the  payment  of  the  indebtedness  secured  by 
the  mortgage  or  deed  of  trust,  becomes,  as 
soon  as  the  mortgagee  knows  of  the  arrange- 
ment, primarily  liable  to  the  mortgagee  for 
the  debt  for  which  the  mortgagor  was  already 
liable,  and  the  relation  of  the  grantor  and 
grantee  toward  the  mortgagee,  as  well  as  be- 
tween themselves,  is  thenceforth  that  of  prin- 
cipal and  surely  for  the  payment  of  the  mort- 
gage debt,  and  any  agreement  for  the  extension 
of  the  time  of  payment  of  the  debt,  made  be- 
tween the  mortgagee  and  the  grantee,  or  any 
alteration  of  the  original  contract,  releases  the 
grantor  from  liability  from  the  debt. 

Jones,  Mortff.  4th  ed.  §  741;  3  Pom.  Eq. 
Jur.  §  1206;  C/nion  Mut.  L.  Ins,  Go,  v.  Han- 
ford,  143  U.  S.  187,  86  L.  ed.  118;  Calvo  v, 
Davies,  73  N.  Y.  211,  29  Am.  Rep.  130;  Jester 
V.  Sterling,  25  Hun,  844;  Fish  v.  Hay  ward,  28 
Hun.  456:  Paine  v.  Jones,  76  N.  Y.  274;  Com- 
mercial Bank  v.  Wood,  56  Mo.  App.  214;  George 
V.  Andreits,  60  Md.  26.  45  Am.  Rep.  706; 
Union  State  db  Mach,  Works  v.  Caswell,  48  Kan. 
689.  16  L.  H.  A.  85.  I 

Where,  even,  the  land  is  conveyed  subject 
to  the  mortgage,  the  grantee  incurring  no  per- 
gonal liability  thereon,  if  the  mortgagee,  by  a 
valid  agreement  with  the  grantee,  extends  the 
time  of  payment  of  the  mortgage  debt  without 
the  consent  of  the  mortj^gor,  the  mortgagor 
is  discharged  from  liability  to  the  mortgagee 
to  an  amount  equal  to  the  value  of  the  land  at 
the  time  of  such  extension. 

Murray  Y,  Mar»hall,  94  N.  Y.  611;  Spencer 
V.  Spencer,  95  N.  Y.  853. 

It  is  immaterial  whether  the  extension  may 
or  may  not  prejudice  the  surety.  If  made 
without  his  consent  he  is  discharged. 

Sloan  V.  Latimer,  41  8.  C.  219. 

The  notes  and  deed  of  trust  formed  part  of 
one  and  the  same  transaction,  and  must  be 
construed  together. 

Pingrey,  Mortg.  §  1.^,34;  Jones.  Mortg.  4th 
•ed.  ^  1179;  Gregory  v.  Marks,  8  Biss.  44; 
Schoonmakerv.  Taylor,  14  Wis.  314;  Buchanan 
V.  Berkshire  L,  Ins,  Co,  96  Ind.  520. 

The  note  here  sued  on  came  due  for  all  pur- 
poses. 

KoeU  V.  Gaines,  68  Mo.  649;  Detweiler  v. 
Breekenkamp,  88  Mo.  45. 

With  respect  to  payment,  the  surety's  rights 
are  exactly  those  of  the  principal  debtor. 
With  respect  to  the  rights  he  acquires  by  such 
payment  to  the  creoitors.  they  are  exactly 
those,  by  subrogation,  of  the  creditor.  If  the 
creditor*  has  extended  a  debt  and  the  surety 
pays  it  before  due,  he  cannot  sue  the  debtor 
until  due,  and  an  extension,  for  that  reason, 
without  his  consent,  releases  him. 

Benne  v.  Schnecko,  100  Mo.  250;  Bozier  v. 
Leufis,  27  Miss.  679;  Brandt,  Suretyship  & 
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Guaranty,  p.  261;  Allison  v.  Sutkerlin,  50  Mo. 
274;  Mayheufy.  Boyd,  5  Md.  102,  59  Am.  Dec. 
101. 

Robinson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  by  plaintiff,  the  original  payee 
in  a  note  secured  by  deed  of  trust  on  land,  for 
a  personal  judgment  against  the  maker  thereof, 
and  his  grantees,  who  purchased  the  property 
securing  the  note,  agreeing,  as  a  part  of  the 
consideration  for  such  conveyance,  to  assume 
the  payment  of  the  notes  in  suit  together  with 
another  note  mentioned  in  the  deed  of  trust. 
We  give  the  following  facts  of  the  case  (as 
same  appear  in  appellant's  statement),  that  the 
origin,  history,  and  nature  of  the  transaction 
between  the  contending  parties  may  be  fully 
understood:  * 'Plaintiff,  Mrs.  O  wings,  in  No- 
vember. 1886,  sold  a  tract  of  land  to  defend- 
ant McKenzie;  and.  for  a  balance  of  the  pur- 
chase money,  Mackenzie  gave  her  his  two 
promissory  notes  for  equal  amounts,  one  ma- 
turing in  two  years  and  the  other  in  three 
years  after  date,  secured  by  a  deed  of  trust  on 
the  property.  Before  the  maturing  of  these 
notes,  Mackenzie  sold  the  property  to  his  co- 
defendanU*,  Tilhoff,  Green,  and  Muelbach, 
and  they,  in  turn,  sold  to  Canine,  both  deeds 
being  made  subject  to  the  prior  deed  of  trust; 
and  the  respective  grantees  assumed  and  agreed 
to  pay  the  notes  as  a  part  of  the  consideration 
of  the  conveyances.  The  deed  of  trust  con- 
tained the  usual  provision  that  if  default  be 
made  in  the  payment  of  either  note,  or  any 
interest  thereon,  according  to  the  terms  there- 
of, then  both  of  said  notes  should  become  im- 
mediately due  and  payable,  and  the  trustee,  at 
the  request  of  the  legal  holder  of  said  notes, 
might  proceed  to  sell,  etc.  At  the  time  the 
two-year  note  matured,  Canine  was  the  owner 
of  the  property,  and  shortly  thereafter,  by 
agreement  between  him  and  Mrs.  O wings, 
this  note  was  extended  for  three  months,  but 
there  was  no  valuable  consideration  for  this 
extension.  After  its  expiration,  the  time  of 
payment  of  the  unpaid  balance  on  this  note 
was  again  extended  three  months,  to  May  27, 
1889,  in  consideration  of  1  per  cent  additional 
interest.  After  both  notes  had  matured  by 
their  face,  the  trustee^  at  the  request  of  plain- 
tiff, was  about  to  sell  the  property,  when 
Canine,  in  order  to  stop  the  sale,  agreed  to 
pay,  on  account  of  costs  and  accumulated  in- 
terest, the  sum  of  $500,  and  at  the  time  put  up 
$100  of  the  amount.  Plaintiff,  after  waiting 
for  a  week  for  the  balance  of  said  sum.  again 
ordered  a  sale,  which  was  made  in  May,  1891. 
All  of  the  defendants  were  represented  at  the 
sale.  The  proceeds  of  the  sale  paid  the  costs, 
paid  the  two-year  note  in  full,  and  paid  a  part 
of  the  three  year  note.  This  suit  was  brought 
on  the  three-year  note,  to  recover  the  unpaid 
balance  thereof.  Defendants'  answers  pleaded 
an  extension,  by  agreement  between  plaintiff 
and  Canine,  of  both  notes,  for  a  definite  time, 
and  for  a  valuable  consideration,  without  de- 
fendants' knowledge  or  consent;  also,  that  the 
property  was  much  more  valuable  at  the  time 
the  notes  were  given  and  the  extension  made 
on  the  first  or  two-years  note  than  it  was  at  the 
time  the  property  was  sold  under  the  deed  of 
trust.    On  this  issue  the  trial  court  refused  to 
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bear  defendants'  evidence.  The  record  does 
disclose,  however,  that  the  property  was  origi- 
nally sold  by  Mackenzie  to  Qreen  and  Tilhoff 
for  the  sum  of  $14,000.  and  of  this  sum  the 
two  notes  of  $3,760  each  were  a  part  of  the 
consideration,  and  that  at  the  trustee's  sale  the 
property  only  brought  $8,500.  The  evidence 
showed  an  extension,  as  stated,  of  the  two- 
year  note,  but  that  no  agreement  was  ever 
made  relative  to  the  extension  of  the  note  in 
suit." 

One  instruction  for  plaintiff  was  refused, 
to  the  effect  "that,  although  the  two-year  note 
was  so  extended,  yet  this  did  not  relieve  the 
defendants  from  liability  on  the  note  in  suit." 
And  for  the  defendants  Mackenzie,  Tilhoff, 
and  Muelbach,  who  alone  filed  answers,  a  cor- 
responding instruction,  stating  the  proposition 
in  the  affirmative,  as  follows,  was  given: 
•'(2)  The  jury  are  instructed  that  if  you  be- 
lieve from  the  evidence  that  the  note  sued  on, 
and  the  deed  of  tnist  given  to  secure  the  same, 
and  offered  in  evidence,  with  the  other  note 
therein  described,  were  executed  each  as  a 
part  of  and  all  constituting  one  and  the  same 
transaction,  and  that  the  plaintiff,  Prudence  C. 
<  Owings,  knew  of  the  conveyance  of  the  land 
in  the  deed  of  trust  described  by  defendant 
Mackenzie  to  defendants  Tilhoff  and  Muel- 
bach and  William  Green,  and  of  said  defend- 
ants and  said  Green  to  R.  B.  Canine,  and  of 
the  assumption  of  payment  of  the  indebtedness 
by  said  respective  grantees  in  said  deeds  con- 
tained, and  without  their  consent,  for  a  valua- 
ble consideration,  for  the  payment  of  addi- 
tional interest,  by  agreement  with  Canine, 
extended  the  time  for  a  certain  or  definite  time 
for  payment  for  either  or  both  of  said  notes, 
then  you  will  find  for  the  defendants  who  did 
not  consent  to  such  extension. "  On  the  issues 
thus  presented  by  the  instructions,  the  jury 
returned  a  verdict  for  defendants,  on  which, 
in  due  time,  judgment  was  rendered,  and  to 
reverse  which  this  appeal  is  prosecuted. 

Several  very  interesting  and  vexed  questions 
in  the  adjudications  of  this  court  have  been 
raised  and  discussed  by  the  learned  counsel  in 
the  able  and  elaborate  briefs  filed  herein,  such 
as:  "What  is  the  relation  of  the  holder  of  the 
notes  to  the  maker  and  the  respective  grantees, 
and  what  the  effect  of  an  extension  without 
notice  on  the  original  maker  and  subsequent 
grantees?"— the  plaintiff  contending  that,  as  to 
the  holder  of  the  notes,  both  maker  and 
grantee,  are  principal  debtors,  and  that,  as 
such,  an  extension  of  the  time  granted  to  one 
by  the  holder  of  the  notes  will  not  operate  to 
release  the  others;  the  defendants  contending 
that  in  such  cases,  as  between  the  parties,  the 
purchaser,  having  assumed  the  payment  of  an 
existing  mortgage,  thereby  becomes  the  princi- 
pal debtor,  and  the  mortgagor  and  maker  of 
the  note  are  securities  for  the  debt  merely,  and 
that  an  extension  of  time  of  payment  of  the 
mortgage  debt  by  an  agreement  between  the 
holder  of  it  and  the  purchaser,  without  the  con- 
currence  of  the  mortgagor,  discharged  him 
and  all  subsequent  purchasers  under  him  from 
all  liability.  Also,  the  question  as  to  what 
extent  notes  and  deeds  of  trust  or  mortgages 
^ven  to  secure  them  shall  be  construed  as  one 
instrument,  and  what  the  effect  of  a  provision 
in  a  deed  of  trust  securing  a  series  of  notes 
40  L.  R  A. 


"that  the  failing  to  pav  the  first  will  mature 
all  others  of  the  series  will  have  upon  the 
last  of  the  series,  as  to  questions  of  rescission^ 
demand,  and  notice,  as  if  matured  by  expira- 
tion of  time  as  indicated  on  their  face.  Under 
the  particular  facts  of  this  case,  we  think  it 
can  be  disposed  of  without  a  full  review  of  all 
the  points  raised  by  the  learned  counsel,  and 
we  will  discuss  only  such  questions  as,  in  our 
judgment,  are  absolutely  decisive  of  the  ques- 
tion necessarily  involved. 

If  the  note  in  suit  did  not  become  due  abso- 
lutely  for  all  purposes  on  the  failure  of  the 
payment  of  the  first  note  at  the  end  of  twa 
years,  then  the  court  erred  in  refusing  plain- 
tiff's fourth  instruction,  and  in  giving  for  de- 
fendants their  second  instruction,  and  this 
case  must  be  reversed;  or  |f  the  extension 
granted  on  the  two  year  note  did  not  operate, 
as  a  matter  of  law,  to  release  the  maker  and 
first  grantee  of  liability  on  both  notes,  then 
error  was  made  by  the  court  in  giving  the 
same,  and  in  refusing  instruction  numbered  4 
for  plaintiff.  The  plaintiff  might  have  brought 
suit  on  the  first  note  at  its  maturity,  against 
any  and  all  of  the  defendants,  for  a  personal 
judgment.  She  might  have  begun  her  suit  to 
forclose  the  equity  of  redemption,  or  begun 
her  suit  for  the  possession  of  the  premises  on 
condition  broken  by  the  nonpayment  of  the 
two-year  note, — all  remedies  concurrent  and 
independent  to  which  plainiiff  could  have  re- 
sorted at  that  time  for  the  enforcement  of  her 
right.  She  was  not  bound  to  request  a  sale  of 
the  mortgage  property.  She  was  not  com- 
pelled to  institute  proceedings  to  foreclose  her 
lien.  She  was  not  required  to  institute  suit  at 
once  for  a  personal  judgment  to  maintain  all 
her  rights  and  claims  against  the  defendant, 
and  all  of  them.  The  liability  of  each  of  the 
defendants  on  that  note  was  absolutely  unaf- 
fected and  uncontrolled  by  the  other  note  due 
in  three  years,  or  by  the  deed  of  trust  securing 
each  and  both.  That  note  was  due,  and  the 
liability  of  defendants  thereon  resulted  from 
the  face  provisions  of  the  note  itself  fixing  the 
time  of  its  payment.  If  we  now,  for  the  sake 
of  this  case,  treat  defendants  as  sureties  as  to 
both  notes,  and  the  notes  and  deed  of  trust  as 
one  instrument,  and  the  provisions  of  the  deed 
of  trust  dominating  the  time  for  payment  of 
the  notes,  defendants  were  still  liable  at  the 
maturity  of  the  first  note  on  both  notes  named 
in  the  deed  of  trust,  by  reason  of  their  con- 
tract of  assumption  made  with  their  respective 
grantors  for  the  benefit  of  this  plaintiff  at  the 
time  of  their  respective  purchases.  If  sure- 
ties, and  if  liable  then,  that  liability  would 
continue  until  released  by  contract  with  plain- 
tiff, or,  by  operation  of  law,  as  a  result  of 
plaiDtiff's  conduct.  Plaintiff  made  a  contract 
to  extend  the  time  of  payment  on  the  first 
note,  by  agreement  with  Canine  at  its  matur- 
ity, for  three  months,  without  any  valuable 
consideration  therefor,  and.  after  its  expira- 
tion, the  time  of  payment  of  the  unpaid 
balance  was  again  extended  for  three  months, 
this  time  for^'a  valuable  consideration.  By 
this  last  contract  of  extension  with  Canine, 
without  the  knowledge  and  consent  of  these 
defendants  (if  they  are  to  be  treated  as  sureties)^ 
plaintiff  altered  the  terms  of  the  contract,  so 
as  to  relieve  the  sureties  from  personal  liability 
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OQ  that  note.  But  sbe  made  do  contract,  as 
appears  from  the  testimony,  regarding  the 
three>year  note  now  in  suit  (and  not  then  due, 
on  its  face,  for  nine  months);  and  we  are  un- 
able to  find  anything  in  the  deed  of  trust  or 
the  three-year  note  mat  would  authorize  the 
inference  that,  by  reason  of  the  extension  of 
the  time  of  the  first  note,  the  payment  of  the 
three-year  note  was  also  extended  for  a  like  or 
any  other  period  of  time,  if  we  were  disposed 
to  consider  the  deed  of  trust  and  the  notes  as 
one  instrument,  and  to  be  construed  together 
as  such. 

We  are  unable  to  conceive  by  the  operation 
of  what  principle  of  law  the  trial  court  di- 
rected, in  its  instructions,  a  finding  for  de- 
fendants on  the  note  in  suit  *'if  the  jury  should 
believe  extension  had  been  granted  by  plaintiff 
to  Canine,  on  either  or  both  of  the  notes 
named  in  the  deed  of  trust."  That  a  surety 
may  be  discharged,  the  creditor  must  do  some 
act  by  which  he  deprives  himself  of  the  right 
of  proceeding  at  law  to  the  collection  of  the 
security  obligation.  The  act  or  agreement 
must  be  such  as  to  operate  as  an  estoppel  on 
the  creditor,  suflScient  to  prevent  him  or  her 
from  bringing  an  action  before  the  expiration 
of  the  extended  time.  Beadlee  v.  Jones,  43 
Mo.  285.  The  note  in  suit  was  not  due  when 
the  extension  was  granted  on  the  two-year 
note;  but,  if  you  say  it  was  due  by  the  terms 
of  the  deed  of  trust,  then  the  answer  is  that 
plaintiff  never  estopped  herself  from  suing  on 
it  by  contract  with  Canine,  for  she  did  not 
think  or  treat  it  as  due.  and,  as  a  result,  made 
no  contract  with  reference  to  it.  Neither 
plaintiff  nor  defendants  were  deprived  of  any 
remedy  against  anyone  on  the  three-year  note 
in  suit  by  the  extension  of  the  two-year  note. 
It  might  also  be  said  that  in  this  case  the  ex- 
tension granted  on  the  two-year  note  resulted 
in  no  injury  to  the  defendants  in  any  wise, 
but  all  to  their  good,  for  they  were  thereby 
released  from  personal  liability,  if  we  treat 
them  as  sureties  merely.  DefcDdants  have 
no  honest  claim  for  a  release  in  this  case  upon 
either  legal  or  equitable  grounds  on  account  of 
the  proceeds  from  the  sale  of  the  mortgaged 
property  being  applied  to  the  satisfaction  of 
the  two-year  note.  By  repeated  adjudications 
in  this  state,  the  two-year  note  was  a  first 
•charge  on  the  lands  named  in  the  deed  of  trust 
by  reason  of  its  prior  maturity;  and  no  court 
or  authority,  so  far  as  we  have  been  able  to  ascer- 
tain, has  ever  held  or  claimed  that  an  extension 
granted  by  the  holder  of  a  note  to  a  subse- 
quent purchaser  of  the  mortgaged  property 
ever  lost  to  the  holder  the  benefit  of  the  collat- 
eral, or  but  that  the  notes  would  be  first  satisfied 
out  of  the  proceeds  of  the  land  in  the  event 
of  a  trustee's  sale  or  foreclosure  of  the  deed  of 
trust,  as  was  done  in  this  case,  regardless  of 
the  question  whether  individual  sureties  had 
been  relieved  from  liability  or  not  by  the 
action  of  the  holder  of  the  notes.  If  it  be 
conceded,  as  contended  by  respondents,  that 
notes  and  deeds  of  trust  securing  them  form 
but  one  and  the  same  transaction,  and  must 
be  construed  together,  and  that,  when  taken 
together,  the  note  in  suit  becomes  due  at  an 
earlier  day  than  three  jears  after  its  execu- 
tion (as  indicated  on  its  face),  by  the  hap- 
pening of  the  contingency  of  the  nonpay- 
40  L.R.  A. 


ment  of  the  two-year  note  at  maturity  ab- 
solutely, without  any  action  on  the  part  of 
the  holder  of  the  notes, — a  proposition  which 
we  deny, — still  the  three-year  note  was  not 
thereby  extended.  Nor  was  it  by  the  contract 
of  plaint! If  with  Canine,  as  appears  from  the 
testimony.  For  the  court  to  declare  that  the 
extension  of  one  note  had  the  effect  to  extend 
tl^e  other  was  to  declare  the  effect  of  a  con- 
tract never  made  by  plaintiff  with  Canine,  and 
never  contemplated  or  thought  of,  so  far  as 
the  testimony  discloses.  A^ain.  if  the  doc- 
trine that  all  instruments  evidencing  a  transac- 
tion must  be  construed  together  does  not  ap- 
ply to  the  case  of  negotiable  promissory  notes 
secured  by  deed  of  trust,  then  instruction  No. 
2  given  for  defendants  was  erroneous.  If  the 
doctrine  does  apply,  then  it  was  not  a  ques- 
tion to  be  submitted  to  the  jury  for  their  de- 
termination and  ascertainment,  but  should 
have  been  declared  so  by  the  court.  There 
has  arisen  some  confusion  in  the  decisions  of 
our  court  upon  the  question  as  to  how  these 
instruments  executed  as  the  notes  and  deeds 
of  trust  in  this  case  are  to  be  construed;  but 
we  think  the  great  weight  of  authorities,  and 
those  most  consonant  with  reason  and  the  best 
rules  of  interpretation,  support  the  proposi- 
tion that  the  notes  are  to  be  considered  each 
as  a  separate  and  complete  contract  within  it- 
self, uncontrolled  in  its  terms  by  anything  con- 
tained in  the  deed  of  trust;  and  that  it  was 
error  in  the  trial  court  to  submit  to  the  jury 
that  question  for  their  determination. 

The  notes  and  deed  of  trust  as  executed  in 
this  case  cannot  be  said  to  constitute  one  and 
the  same  contract  so  far  as  affects  the  question 
as  to  the  time  of  the  maturity  for  general  pur- 
poses of  the  note  in  suit.  In  many  ways  the 
notes  and  deed  of  trust  are  to  be  treated  as 
separate  papers.  They  are  separate  instruments 
in  form,  and  executed  for  different  purposes, 
to  different  parties,  affecting  different  sub- 
jects,— one  an  absolute  promise  on  the  part  of 
the  maker  to  pay  a  given  sum  of  money  in  a 
given  time,  and  subject  to  enforcement,  inde- 
pendent of,  and  it  might  be  said  in  disregard 
of,  the  other;  the  other  is  a  conditional  instru- 
ment, that  may  or  may  not  be  executed  for 
any  purpose,  and  is  rendered  lifeless  by  the 
execution  of  the  promise  of  the  former.  The 
money  obligated  to  be  paid  by  the  notes  is 
the  substance  and  the  life  of  the  transaction ; 
the  deed  of  trust  securing  it  is  but  an  inci- 
dent. The  note  is  governed  by  the  law  mer- 
chant; the  deed  of  trust  by  the  law  affecting 
real  property.  We  do  not  controvert  the 
proposition  that  ''when  instruments  are  exe- 
cuted at  the  same  time,  for  the  same  pur- 
pose, and  in  the  course  of  the  same  trans- 
action, they  are  to  be  considered  as  one  in- 
strument, and  are  to  be  read  and  construed 
together  as  such;  but  we  think  the  doctrine 
cannot  be  said  to  apply  to  instruments  of  the 
kind  and  character  now  under  consideration, 
so  that  the  conditional  provisions  of  one  shall 
diminish  control,  and  destroy  the  absolute 
provisions  of  the  other.  If,  in  the  case  at 
band,  that  rule  is  to  apply,  then  the  posi- 
tive, certain,  and  unmistakable  time  fixed  for 
the  maturity  of  the  note  in  suit  (and  that, 
too,  an  essential  prerequisite  to  give  the  instru- 
ment the  designation  and  virtue  of  a  note) 
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is  to  be  destroyed  by  this  collateral  instru- 
ment,  going  merely  as  an  incident  to  the  note. 
In  other  words,  we  have  this  deed  of  trust 
given  as  a  collateral  security  for  the  note,oper- 
ating,  not  along  with  it  to  secure  its  fulfil- 
ment, but  dictating  the  time  of  its  payment, 
in  such  a  way  as,  under  the  circumstances  of 
the  case,  according  to  defendants'  contention, 
to  result  in  the  defeat  and  destruction  of  the 
note  itself, — the  essence,  the  life,  of  the  con- 
tract; the  thing  without  which  the  deed  of 
trust  stands  for  and  represents  nothing. 

If  the  note  in  suit  and  deed  of  trust  secur- 
ing same  are  to  be  considered  as  one  entire  con- 
tract, and  used  together  as  such,  as  if  the 
promises  of  one  and  the  provisions  of  the 
other  were  all  embodied  in  one  writing,  what 
would  become  of  the  instrument  we  now  call 
the  note,  with  all  its  essential  characteristic 
qualities,— in  fact,  all  that  entitled  it  to  that 
designation?  Read  the  two  instruments  to- 
gether as  one,  and  you  have  no  note  with 
which  you  invoke  the  rules  governing  such 
instruments  to  defeat  the  obligation  of  the  de- 
fendants thereunder  in  this  case.  The  deed  of 
trust  securing  the  note  in  suit  provides  that  *  'if 
there  is  a  default  in  the  payment  of  the  debt, 
or  any  part  thereof,  or  the  interest  due  there- 
on, when  the  same  or  any  part  thereof  be- 
comes due  and  payable,  according  to  the  true 
tenor,  date,  and  effect  of  said  notes,  then  the 
whole  shall  become  due  and  payable,  and  the 
trustee,  at  the  request  of  the  legal  holder  of 
said  notes,  may  proceed  to  sell  the  property," 
etc.  How  could  the  holder  of  one  of  the  notes, 
transferred  to  him  by  indorsement  to  an  inno- 
cent purchaser  for  value,  shortly  after  its 
signing,  tell  when  his  note  would  mature  if 
he  cannot  look  to  its  face  for  his  information. 
If  this  rule  is  to  apply  what  becomes  of  that 
••courier  that  travels  without  luggage,  whose 
countenance  is  its  passport?"  If  the  notes  and 
deed  of  trust  securing  same  are  to  be  read  to- 
gether, and  treated  as  one  instrument  for  all 
purposes,  then  your  courier,  with  its  face  as  a 
passport,  is  a  myth,  and  the  whole  fabric  built 
up  by  the  law  merchant  in  its  favor,  and  in- 
grafted now  by  legislative  enactment  onto  and 


as  a  part  of  the  commercial  law  of  every  civil- 
ized country  of  the  ^lobe.  is  inoperative  in 
the  state  of  Missouri.  We  think  the  case& 
of  Brownlee  v.  Arnold^  60  Mo.  79,  and  NoeU  v. 
Qaineny  68  Mo.  649,  so  much  relied  on  by  re- 
spondents, are  in  conflict  with  repeated  adju- 
dications of  this  court,  made  before  and  since 
the  rendition  of  those  decisions,  in  so  far  aa 
they  announce  the  doctrine  that  the  time  for 
the  maturity  of  the  notes,  when  same  are  se- 
cured by  deed  of  trust,  is  to  be  dominated 
by  the  provisions  of  the  deed  of  trust,  and 
not  determined  by  the  face  of  the  notes 
themselves.  We  are  aware  that  our  court  has 
frequently  made  use  of  the  expression  found 
in  the  deed  of  trust  before  them  for  consider- 
ation, and  has  declared  "that  the  notes  secured 
by  them  have  matured  by  reason  of  the  hap- 
pening of  the  condition  specified  therein,"  be- 
fore tlje  notes  upon  their  face  were  in  fact  ma- 
tured ;  but  by  an  examination  of  all  cases  where 
these  expressions  have  been  found,  except  in 
the  ones  Just  cited,  the  term  is  applied  only  in 
a  limited  sense,  and  not  in  the  sense  that  the 
note  or  notes  have  matured  for  all  or  general 
purposes.  "Maturity,"  in  the  sense  in  which 
these  terms  are  used,  is  that  they  are  ripe  for 
the  purpose  of  receiving  the  application  of 
the  proceeds  from  the  sale  of  the  collateral  se- 
curity ;  by  reason  of  the  provision  of  the 
deed  of  trust  itself,  as  well  as  from  the  neces- 
sity of  the  situation,  that  requires  of  a  trustee 
the  disposition  of  the  trust  in  his  hand  in  such 
a  manner  that  its  fruit  is  not  permitted  to  waste 
or  perish  in  his  possession. 

TJie  judgment  of  the  Trial  Court  will  be  re- 
versed^  and  the  cause  remanded  for  new  trial. 

Brace,  Gh.  J.,  concurs. 

Barclay  and  Macfarlane,  JJ.,  concur 
in  the  judgment  announced,  but  are  of  opin- 
ion that  the  cause  should  be  transferred  to  the 
court  in  banc,  because  the  necessary  effect  of 
the  learned  opinion  of  Judge  Robinson  is  to 
disapprove  and  overrule  the  decision  of  Noell 
V.  Gaines  (1878)  68  Mo.  649, 


MONTANA  SUPREME  COURT. 


Robert  MORRISON  et  al.,  Appts., 

V. 

Ora  E.  BENNETT,  Bespt, 


(. 
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1.  Men  wholasBOclate  themselTes  fbr 
the  purpose  of  cheating  others  cannot 
ask  the  courts  to  distribute  their  booty  by  ad- 
judging  the  demands  of  one  against  the  other, 
arisloff  out  of  their  quarrels  over  the  plunder. 

2*  A  partnership  for  horse  racing  on  a 
bet  with  a  person  whom  the  partners 
reg^ard  as  a  "sucker'*  and  a  *'bifr  snap^into 

Note.— As  to  the  leffallty  of  wagers,  see  note  to 
Bernard  v.  Taylor  (Or.)  18  L.  R.  A.  859. 
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which  they  induce  him  to  enter  by  making  him 
think  he  had  a  sure  thing  and  by  deceiving  him 
Into  the  supposition  that  their  horse  was  un- 
trained and  undeveloped,  while  they  deemed  that 
they  had  a  ''dead  mortal  cinch,^^  is  a  conspiracy 
to  defraud  such  that  a  court  will  not  aid  either 
of  the  partners  by  compelling  one  who  has 
pocketed  all  the  profits  to  make  an  accounting. 

(March  14,  1886.) 

APPEAL  bv  plaintiffs  from  an  order  of  the 
District  Court  for  Fercus  County  granting 
a  new  trial  after  a  finding  In  favor  or  plaintiffs 
in  an  action  for  a  dissolution  of  a  partnership 
and  an  accounting  of  moneys  received  by  one 
of  the  partners.    Afflrmed. 
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Statement  by  Hunt*  J. : 

The  plaintiffs  and  appellants,  Morrison  and 
Davis,  sued  ihe  defendant  and  respondent, 
Bennett,  for  an  accounting  and  a  dissolution 
of  partnership.  It  is  alleged  in  the  complaint 
that  plaintiffs  and  defendant  formed  a  co- 
partnership for  the  purpose  of  owning,  caring 
for,  and  racing  a  certain  race-horse  known  as 
"Lady  Wallace"  on  equal  terms  and  shares, 
and  that  they  entered  upon  and  continued  to 
transact  the  business  of  such  copartnership, 
and  were  at  the  time  of  the  suit  copartners  on 
equal  terms  in  the  said  business;  tliat  on  Sep- 
tember 7,  1895.  the  defendant,  Bennett,  with- 
out plaintiff's  consent,  applied  to  his  own  use 
from  the  receipts  and  profits  of  said  business 
the  sum  of  $1,000,  and  continues  to  withhold 
the  same,  to  the  detriment  of  the  partnership, 
and  the  damages  of  plaintiffs.  It  is  also  al- 
leged that  the  defendant  is  indebted  to  the 
plaintiff  Morrison  for  certain  moneys  advanced 
by  him  to  the  partnership.  The  defendant  de- 
nied the  partnership,  and  alleged  an  ownership 
in  common  of  the  mare.  The  case  was  tried 
before  the  court  with  a  jury.  After  the  plain- 
tiffs rested,  the  defendant  moved  for  a  nonsuit 
upon  six  grounds,  the  principal  ones  being 
that  the  claim  upon  which  the  suit  was  based 
is  a  gambling  indebtedness, or  wager  upon  the 
result  of  a  horse  race;  and  that,  if  there  was 
any  partnership,  it  was  an  illegal  one,  insti- 
tuted or  formed  for  illegal  purposes  and  against 
public  policy  and  good  morals.  The  court 
overruled  this  motion,  and  thereupon  the  de- 
fendant declined  to  put  in  any  evidence.  The 
court  then  dismissed  the  Jury,  holding  that  the 
plaintiffs  had  a  right  to  recover  upon  the  issue 
of  copartnership,  as  alleged  in  the  complaint, 
but  that  an  accounting  was  necessary  in  rela- 
tion to  the  various  transactions  had  between 
the  plaintiffs  and  the  defendant.  This  ac- 
counting was  had  before  the  court  itself,  and, 
after  due  consideration,  findings  were  made  in 
behalf  of  the  plaintiffs.  Subsequently  the  de- 
fendant moved  for  a  new  trial  upon  the 
grounds  of  insufllciency  of  the  evidence  to 
justify  the  findings,  and  of  error  in  law  in 
overruling  defendant's  motion  for  a  nonsuit. 
The  court  granted  this  motion  for  a  new  trial, 
from  which  order  the  plaintiffs  now  appeal. 

Measrs.  Cort  &  Worden  and  J.  C. 
Huntoon  for  appellants. 

Mr,  William  M.  Blackfordt  for  re- 
spondent: 

Wager  contracts  are  against  good  morals  and 
sound  public  policy. 

OHcOey  v.  Darn,  57  Cal.  78,  40  Am.  Rep. 
110;  Scott  V.  Courtney,  7  Nev.  419. 

The  mere  licensing  a  thing,  permitting  it  to 
be  done  or  carried  on  under  certain  restrictions 
and  within  certain  bounds  or  limitations,  does 
not  declare  it  moral  nor  embodj^  it  in  any 
form  of  public  policy  in  the  jurisdiction  in 
which  it  is  permitted  to  be  done. 

Carrier  v.  Brannan,  3  Cal.  828. 

A  wagering  contract  upon  the  result  of  a 
horse  race  is  against  good  morals  and  sound 
public  i)olicy. 

Gridley  v.  Dom,  57  Cal.  78,  40  Am.  Rep. 
110;  Hankina  v.  Oitinger,  115  Cal.  454;  Wilk- 
inson V.  Tousley,  16  Minn.  299.  10  Am.  Rep. 
139;  Shaffner.y,  Pinchback,  138  111.  410;  Green- 
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hood.  Pub.  Pol.  rule  213,  p.  222,  and  authori- 
ties cited;  7  Wait,  Act.  &  Def.  pp.  88  et  eeq,; 
Corson  v.  Neaiheny,  9  Colo.  312. 

Appellants  and  respondent  entered  into  a 
business  which  was  contrary  to  public  policy 
and  good  morals,  and  therefore  illegal  and 
void. 

Armstrong  v.  Lewie^  3  Myl.  &  K.  45:  Wood- 
wm-th  V.  Bennett,  43  N.  Y.  273,  3  Am.  Rep. 
706. 

The  law  refuses  aid  to  parties  in  pari 
delicto. 

Greenhood,  Pub.  Pol.  rule  2,  pp.  1,  104; 
BarUe  v.  Nutt,  29  U.  S.  4  Pet.  184,  7  L.  ed. 
825;  Shaffner  v.  Pinchba^k,  133  111.  410;  Bow- 
man V.  PhiUips,  41  Kan.  864,  3  L.  R.  A.  681^ 
Hankine  v.  Ottinger,  115  Cal.  454;  Mitchell  v. 
aine,  84  Cal.  409;  Wh£eler  v.  Sage,  1  Wall. 
518,  17  L.  ed.  646;  KeUy  v.  Deolin,  58  How. 
Pr.  487:  Craft  v.  McConoughy,  79  III  346, 
22  Am.  Rep.  171;  Pom.  Eq.  Jur.  §  401;  Mont. 
Civil  Code,  §4615;  17  Am.  &  Eng.  Ena  Law, 
p.  893. 

Mr,  F.  E.  Strannahan  also  for  respond* 
ent. 

Hunt,  J., delivered  the  opinion  of  the 
court: 

Plaintiff  Morrison  testified  that  he  and  Ben- 
nett desired  to  get  a  race  horse  out  to  Fergus 
county  for  the  purpose  of  racing;  that  Bennett 
said  that  he  would  write  to  Davis,  the  other 
plaintiff,  in  Ohio,  which  he  did.  Davis  wrote 
back  to  Bennett  that  he  would  come  out  for 
$50  a  month  and  board,  and  that  the  three  of 
them  would  buy  the  mare  Lady  Wallace,  the 
expenses  of  caring  for  her  and  racing  her  be- 
ing agreed  to  be  divided  equally,  and  the  losses, 
if  any,  were  to  be  borne  equally.  Davis  came 
out,  and  plaintiff  Morrison  met  him  at  Bil- 
lings, and  came  up  to  Lewistown,  Fergus 
county,  with  him.  The  mare  was  put  into 
training*  and  finally  a  wager  was  made  with  a 
Mr.  Kane  for  $1,000—1500  a  side,  against  a 
horse  named  '*  Distance,"  owned  by  one  Dan 
Crowley,  of  Lewistown.  The  mare  won  the 
race,  but  the  defendant,  Bennett, who  received 
the  money  after  the  race  was  over,  never  gave 
any  portion  of  it  or  accounted  for  it  to  the 
plaintiffs.  The  only  receipts  of  the  partner- 
ship was  this  sum  of  $1,000.  On  cross-exam- 
ination the  witness  said  that  Bennett  first  ap- 
proached him  with  reference  to  buying  the 
mare,  the  main  object  being  to  race  Crowley; 
that  it  was  agreed  that  they  were  to  get  a  race 
with  Crowley  if  they  could,  or  anv  other  race, 
but  they  wanted  to  beat  Crowley  s  horse,  and 
wanted  to  get  a  horse  that  could  do  that. 
The  witness  also  testified  fully  in  relation  to 
the  agreement  between  himself,  Davis,  and 
Bennett,  saying  that  each  one  was  to  pay  one 
third  of  the  expenses  of  caring  for  the  mare, 
and  that  Davis  was  to  get  $50  a  month  and  his 
board  for  his  particular  care  and  for  driving. 
The  wager  with  Kane  was  between  Bennett, 
Kane,  Davis,  and  plaintiff  Morrison.  Kane 
represented  Crowley,  and  Bennett  and  Mor- 
rison represented  the  three  owners  of  the  mare. 
There  was  considerable  testimony  as  to  the 
amount  of  money  bet  upon  the  mare,  items  of 
care,  etc.,  which  we  do  not  deem  material  to  be 
stated  on  this  appeal.  W.  H.  Davis,  one  of  the 
plaintiffs,  said  that  he  had  brought  the  mare  to 
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Montana  after  correspondinji:  with  Bennett; 
that  Bennett,  Morrison,  and  himself  were  to 
own  one  third  of  the  mare  each,  but  that  for 
bis  workine  her  he  was  to  get  $50;  that  they 
only  started  her  in  the  one  race  with  Crowley, 
which  she  won.  but  that  Bennett "  grabbed 
the  money  down. "  The  plaintiffs  then  offered 
certain  letters  in  evidence  as  bearing  upon  the 
question  of  the  alleged  partnership  between 
the  plaintiffs  and  the  defendant.  The  defend- 
ant objected  to  these  letters  upon  the  ground 
that  they  were  not  material  or  competent  un- 
der the  pleadings,  and  did  not  establish  any 
facts.  The  court  overruled  this  objection, and 
the  letters  then  became  part  of  the  plaintiff's 
case.  These  letters  become  very  important  evi- 
dence, and  were  it  not  for  their  verbosity  we 
should  incorporate  them  in  full.  We  refrain, 
however,  from  doing  this,  and  shall  only  make 
excerpts  from  them  which  tend  to  show  what 
the  real  object  and  purpose  of  the  plaintiffs  and 
the  defendant  were  in  bringing  the  mare  from 
Ohio  to  Montana. 

Under  date  of  January  81,  1895,  Bennett 
wrote  to  Davis  as  follows:  •*.  .  .  There  is  a 
man  here  that  has  got  some  scrub  horses  that 
he  thinks  is  fast  trotters  and  pacers.  He  is  a 
man  that  has  got  lots  of  money.  Him  and  his 
friends  will  bet  their  money.  His  pacers  are 
range  stock  without  any  mark.  Can  go  along 
somewhere  from  2:40  to  2:80.  He  is  stuck  to 
back  the  horses,  as  he  is  a  man  without  any 
knowledge  of  horse  racing.  He  has  been  in 
the  country  for  a  long  time.  Has  done  busi- 
ness in  the  early  days  with  the  half-breed  In- 
dians. He  is  a  saloonkeeper.  ...  I  want  a 
man  to  come  and  bring  two  good  horses  with 
him,  one  pacer  and  one  trotter  that  can  go 
along,  rather  have  them  with  low  marks,  and 
we  will  match  this  man  with  a  dead  mortal 
cinch.  We  can  win  several  thousand  dollars, 
which  is  like  finding  it.  The  way.1  would 
want  to  bring  the  horses  in  the  country  would 
1)e  to  sneak  them  in  the  town,  put  hair  brand 
on  them  ...  so  they  would  appear  as  range 
stock.  .  .  .  Would  want  you  to  write  to  me. 
and  tell  me  what  you  would  bring  if  you 
would  come.  It  is  meat  for  someone.  Let 
ine  hear  from  you,  so  on,  and  keep  this  a 
secret.  I  remain,  as  ever,  your  friend,  O.  E. 
Bennett,  Lewistown,  Fergus  county,  Montana. 
P.  S.  The  main  object  is  to  make  it  appear 
that  the  horses  are  undeveloped.  The  object 
is  to  give  him  a  sure  thing  in  the  way  of  think- 
ing. .  .  .  We  would  use  one  horse;  rather 
have  pacer.  This  is  no  funny  work  with  me. 
It  is  a  matter  of  business."  We  quote  the  fol- 
lowing extract  from  another  letter  to  Davis 
from  Bennett,  dated  February  26:  '*.  .  . 
You  did  not  say  in  your  letter  whether  this 
mare  is  a  trotter  or  pacer.  .  .  .  This  man  that 
I  speak  of  in  my  other  letter  has  got  two 
pacers  that  he  would  back  for  good  money  to 
make  him  think  he  has  got  the  best  of  it. 
which  is  very  easy  to  do  through  me.  Stranger 
could  not  come  in  here,  and  handle  him.  lie 
has  two  trotters,  stallions,  and  one  Ally.  He 
is  a  big  snap  for  some  one  to  match  horse  race. 
This  is  no  josh.  ...  I  mean  just  what  I  say. 
We  have  got  the  biggest  sucker  here,  I  think, 
in  the  state,  and  has  got  plenty  of  money.  You 
do  not  want  to  come  unless  you  bring  some- 
thing along  to  put  him  to  sleep,  and  his  friends, 
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which  is  very  easy  to  do.  Of  course,  we  will 
have  to  keep  him  in  the  dark,  and  match  him 
up  and  up.  You  know  what  you  have  to 
contend  with  in  your  country, — a  world  of 
competition.  It  is  no  object  in  me  to  mis- 
represent things  to  you  or  anyone  else.  There 
is  no  glory  in  this  except  to  make  some  money. 
I  don't  want  to  mislead  you  from  your  beist 
interest,  or  take  you  from  your  business  where 
you  would  not  prove  to  your  and  mine  bene- 
fit. *'  From  another  letter  we  quote  the  fol- 
lowing: ''I  expect  you  to  lease  this  mare,  and 
come  with  her  to  Montana.  ...  I  will  have 
a  partner  in  putting  up  the  money  and  to  help 
us  do  this  man,  and  during  the  season  we  are 
willing  you  shall  share  one  third  of  all  the 
money  we  can  get  out  of  this  man,  and  will 
pay  you  $30  per  month  and  board  or  $50  per 
month  and  board  and  we  will  take  the  win- 
nings and  pay  all  of  the  expenses.  I  will  meet 
you  at  the  railroad.  I  rather  you  would  be 
one  of  the  interested  parties  in  the  proceeds  of 
the  winning  of  the  mare,  for  I  think  you 
would  be  more  benefited.  We  don't  want  you 
to  come  out  here  and  not  be  satisfied  and  make 
some  money.  .  .  .  We  want  you  to  answer  as 
soon  as  you  can  and  tell  us  what  you  will  do. 

.  .  .  but  will  say,  in  short,  we  will  not  stand 
on  any  small  things  in  our  deal  with  you.  Ex- 
pect you  to  share  the  harvest  with  us  and  the 
benefit  of  the  opportunity.  .  .  .  Please  don't 
send  your  envelopes  with  your  advertisements 
on  or  your  name  on.  Don't  want  these  peo- 
ple to  get  on  to  anything  that  would  throw  us 
off  if  you  should  come.  .  .  ."  UnderMaj'S 
Bennett  again  wrote  Davis  acknowledging  the 
receipt  of  a  letter  from  Davis  to  him,  and  say- 
ing: "I  never  gave  Mr.  Love  any  reason  to 
say  that  we  wanted  to  do  any  ring  business 
with  you  or  the  mare.  You  know  my  rea- 
son for  wanting  to  get  the  mare  in  here  on  the 
quiet  is  to  do  this  man  here  on  match  race.  I 
wrote  to  you,  in  the  first  place,  what  my  ob- 
ject was,  and  willing  to  leave  the  matter  with 
you  that  I  never  asked  you  to  do  anything  dis- 
honorable in  this  transaction.  I  am  very 
sorry  that  I  ever  wrote  to  Mr.  Love  to  do  any- 
thing for  me  if  he  has  got  no  more  sense.  I 
asked  him  to  please  not  say  anything  about 
the  matter  ...  I  shall  write  a  letter  to  Love 
to-day  asking  him  kindly  to  not  talk  so  much. 

...  I  wrote  in  my  letter  to  my  friends  for 
Bishop  to  give  bill  of  sale  of  the  mare.  You 
may  say  to  my  friends  that  it  Is  not  necessary 
to  do  it,  as  it  would  explain  to  Bishop  where 
the  mare  is  going.  .  .  .  Hope  everything  will 
be  all  right.  .  .  .  Will  be  at  the  railroad  to 
meet  you.  .  .  .  This  is  the  place  for  such  a 
mare.  They  quite  'horsy.'  .  .  .  Ship  to  Fort 
Custer,  Montana,  over  the  Northern  Pacific 
Railroad.  Yours  truly,  O.  E.  Bennett.  P.  S. 
Reship  from  Fort  Custer  to  Billings,  the  next 
station.  You  will  not  have  to  unload;  might 
be  we  may  be  at  Fort  Custer  and  go  down 
with  you  to  Billings."  Again,  under  April 
3,  he  wrote  to  ••Friend  Davis"  as  follows: 
"...  In  regard  to  Lady  Wallace,  she  is  all 
right  to  do  this  man.  ^  .  .  You  wrote  in  your 
letter  that  you  would  be  honorable,  upright, 
and  fair  in  your  business  with  him.  That  is 
just  what  I  want  and  expect  of  you,  and.  what- 
ever business  I  have  to  do  with  you  expect  to 
be  honorable  and  upright,  and  do  as  near  as  I 
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agree  with  you  as  possible  for  me  to  do.  That 
is  the  only  way  for  a  person  to  transact  busi- 
ness. ...  If  you  come  out  here,  we  expect  to 
do  this  party  up,  which  is  no  great  trouble  to 
do,  and  we  can  do  well  with  her  other  places. 
...  I  don't  think  you  had  ought  to  tell  the 
parties  what  you  are  going  to  do  with  this 
mare,  as  they  will  take  the  advantage  of  our 
opportunity  which  is  our  benefit.  As  to  con- 
fine this  match  race  with  this  man,  I  could  not 
confine  it  to  any  defined  amount,  but  am  sat- 
isfied we  can  do  well,  or  I  would  not  be  willing 
to  go  to  the  expense  of  paying  the  amount  to 
get  you  and  the  mare  out  here."  Under  date 
of  April  22,  Bennett  wrote  that  they  would 
buy  the  mare,  he  and  Morrison  to  pay  two 
thirds  of  the  cost,  and  Davis  to  take  the  other 
one  third ;  Davis  to  pay  one  third  of  the  ex- 
penses she  would  be,  and  Bennett  and  Morris- 
son  the  other  two  thirds;  they  also  to  pay  Da- 
vis $50  a  month  and  board;  Davis  to  have  one 
third  of  whatever  ihey  won  with  the  mare. 
Defendant  Bennett  closed  this  letter  by  asking 
Davis  to  let  him  hear  from  him  as  soon  as  pos- 
sible, and  adding:  "I  feel  satisfied  that  you 
will  do  the  best  you  can.  Glad  to  know  there 
is  a  young  man  in  Ohio  that  has  got  a  little 
nerve  to  come  to  Montana." 

Let  us  first  look  at  the  form  of  the  owner- 
ship of  the  mare.  We  mention  this  because 
respondent  suggests  that  it  was  not  a  partner- 
ship, but  an  ownership  in  common.  Although 
it  is  not  of  importance  to  determine  this  point, 
we  nevertheless  distinguish  the  interests  of  the 
parties  as  those  of  partners.  The  testimony  of 
the  plaintiffs  and  their  witnesses,  and  thelast 
letters  that  were  written  agreeing  to  the  pur- 
chase and  ownership  of  the  mare,  shows  a 
special  agreement  between  the  two  plaintiffs 
and  defendant,  whereby  they  were  to  buy  the 
mare,  each  one  paying  a  third  of  her  cost, 
train  her  under  a  like  agreement,  and  divide 
profits  and  losses  of  their  racing  ventures. 
One  of  the  plaintiffs  was  to  be  allowed  a 
monthly  salary  for  actual  care  and  driving, 
but  that  does  not  alter  their  legal  relations. 
The  original  capital  of  this  partnership  was 
represented  by  the  mare,  to  purchase  which  it 
was  agreed  each  should  contribute  a  share. 
From  time  to  time  moneys  were  advanced  for 
the  concern,  whether  by  one  plaintiff  or  an- 
other or  by  defendant  made  no  difference,  for, 
on  principle,  it  all  became  the  subject  of  ac- 
counting in  equity  between  the  owners.  In 
French  v.  Styling,  2  C.  B.  N.  S.  357,  the  facts 
were  these:  Plaintiff  was  a  trainer  of  race  horses. 
Defendant  was  a  merchant.  A  race  horse  was 
jointly  purchased  by  plaintiff  and  one  Cohen. 
Cohen  afterwards  sold  to  one  Mallison,  and 
Mallinson  and  plaintiff  agreed  that  plaintiff 
should  keep  the  horse  for  the  purpose  of  train- 
ing htm,  and  should  have  entire  control  and 
management  of  him;  that  a  fixed  sum  should 
be  allowed  as  expenses  of  keeping  the  horse; 
that  plaintiff  should  pay  the  expenses  of  enter- 
ing the  horse  and  conveying  him  to  the  races; 
that  each  should  pay  half  of  the  horse's  keep 
and  other  expenses,  and  that  the  winnings 
should  be  equally  divided.  Mallinson  sold  to 
the  defendant,  who  agreed  with  plaintiff  that 
he  (plaintiff)  should  go  on  and  manage  the 
horse  upon  the  same  terms  as  agreed  upon 
with  Mallinson.  In  an  action  at  law  to  re- 
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cover  of  defendant  the  moiety  of  the  keep  and 
expenses  of  the  horse  since  defendant  became 
possessed  of  his  moiety,  it  was  argued  that 
plaintiff  and  defendant  were  partners,  and 
therefore  plaintiff  could  not  recover.  The 
judges  were  not  wholly  agreed  en  the  question 
of  partnership.  They  thought  that  there  was  * 
not  a  partnership  in  the  horse,  but  a  joint  own- 
ership.  yet  that  there  was  a  tenancy  in  com- 
mon, which  entitled  plaintiff  to  recover  for 
money  advanced  to  put  the  horse  in  condition 
to  race.  Cockburn,  Ch.  J.,  was  inclined  to 
think  there  was  no  partnership  in  the  horse, 
but,  with  other  judges  concurring,  held  that 
they  were  partners  in  the  mode  of  working 
and  managing  it  for  their  common  benefit. 
The  doctrine  of  that  case  is  approved  of  by 
T.  Parsons  on  Partnership,  §  76;  and,  while 
it  is  to  be  distinguished  from  the  case  at  bar, 
it  yet,  by  analogy,  is  an  authority  of  great 
weight,  for  Cockburn,  Ch.  J.,  reasoned  that, 
if  the  two  had  agreed  that  a  certain  sum  should 
be  contributed  by  them  in  equal  moieties  as 
the  capital  of  the  partnership,  the  moment 
money  was  so  paid  in  ss  capital  it  became  pan 
of  the  partnership  fund,  resulting  only  in  mat- 
ter of  account.  Here  there  was  an  equal  pav- 
meotof  money  by  three  persons  under  a  specific 
agreement  to  buy  a  horse  for  a  particular  pur- 
pose, and  to  share  equally  in  ownership,  keep, 
and  all  expenses  connected  with  the  racing 
project  for  which  the  partnership  was  formed. 
The  agreement,  therefore,  went  "much  fur- 
ther than  in  French  v.  Storing,  and  it  seems  to 
us,  made  a  partnership  relation.  This  being 
so,  was  it  a  partnership  the  real  object  of 
which  was  the  attainment  of  that  which  is  con- 
trary to  law,  or,  if  the  object  was  a  legal  one, 
was  the  attainment  of  such  object  sought  in  a 
way  which  is  forbidden  by  law?  If  either  of 
these  questions  is  answered  affirmatively,  the 
partnership  was  illegal,  and  the  parties  must 
abide  the  consequences.  Lindley,  Partn.  *180. 
We  shall  not  decide  that  the  racing  of  horses, 
conducted  in  a  proper  and  fair  manner,  for 
purses  offered  by  associations,  is  contrary  to 
law.  It  was  not  illegal  at  common  law.  Nor 
is  there  a  .<(tatutc  of  the  state  against  such  a 
practice.  Nor  do  we  believe  that  it  is  against 
public  policy. where  the  purse  is  offered  in  good 
faith ,  and  not  as  a  subterfuge  for  betting  and 
gami  n  g.  Horse  races  are  looked  upon  as  a  spe- 
cies of  gambling  largely  because  men  bet  on  the 
results,  thus  wagering  upon  uncertain  results; 
but  that  is  a  different  matter.  There  are  many 
evils  incidental  to  many  strifes  for  pre- 
miums, yet  all  competitive  contests  are  not 
unlawful.  Folger,  Ch.  J.,  in  Harris  v.  W?iite, 
81  N.  Y.  532,  said:  **A  purse,  prize,  or  pre- 
mium is  ordinarily  some  valuable  thing,  of- 
fered by  a  person  for  the  doing  of  something 
by  others,  into  the  strife  for  which  he  does  not 
enter.  He  has  not  a  chance  of  gaining  the 
thing  offered,  and  if  he  abide  by  his  offer,  that 
he  must  lose  it  and  give  it  over  to  some  of 
those  contending  for  it  is  reasonably  certain. 
Such  is  the  meaning  of  the  words  now,  in 
common  understanding,  in  the  practical  use 
of  them,  and  in  the  legislative  purview,"  etc. 
Bearing  in  mind  this  definition  of  a  purse  or 
premium,  it  is  difficult  to  see  why  it  is  really 
more  immoral  to  honestly  try  the  relative 
speed  of  horses  in  a  fair  contest  for  a  priase 
11 
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than  it  Is  to  test  the  relative  value  of  dogs  at  a 
bench  show,  where  prizes  are  offered  to  the 
winners,  or  the  beauty  of  fowls  at  a  poultry 
exhibit,  or  the  merits  of  cattle  at  a  state  fair 
for  money  premiums.  If  such  contests  are 
honestly  conducted,  but  little  objection  can  be 
well  urged  against  them,  or  any  of  them; 
while,  if  there  is  cheating,  the  rascality  ren- 
ders them  objectionable  and  immoral.  But 
we  shall  inquire  into  the  real  purpose  that 
Morrison  and  his  partners  had  in  this  case.  It 
appears  that  Bennett  went  to  Morrison,  and 
suggested  the  buying  of  a  race  horse,  the 
*'main  object"  being  to  beat  Crowley's  horse. 
To  attain  this  object,  they  set  on  foot  a  scheme 
of  deception,  misrepresentation,  and  cunning. 
Their  plan,  as  exposed  by  the  language  of  the 
letters,  being  to  match  Crowley  **with  a  dead 
mortal  cinch."  Bennett  advised  Davis  to 
* 'sneak"  the  horse  into  Lewistown,  and  to  put 
a  hair  brand  on  her,  so  as  to  have  her  appear 
as  a  range  animal.  The  idea  wos  to  make 
Crowley,  the  selected  victim,  look  upon  the 
imported  animal  as  "undeveloped,"  that  he 
might  have  a  "sure  thine  in  the  way  of  think- 
ing." He  was  **a  sucker,"  "to  be  put  to 
sleep,"  "kept  in  the  dark,"  and  to  be  "handled" 
by  the  writer,  Bennett.  As  a  further  part  of 
the  deception,  Davis  was  cautioned  not  to  ad- 
dress envelopes  which  contained  his  advertise- 
ment as  a  horse  man  in  Ohio,  lest  the  scheme 
be  detected.  They  expected  to  "do  this  party 
[Crowley]  up,"  although  Bennett  expressly 
wrote  that  between  themselves  they  expected 
to  be  "honorable  and  upright."  Alorrison  ac- 
knowledges the  obieot  of  the  partnership,  and 
evidently  saw  the  letters  of  Bennett  to  Davis, 
and,  as  agreed  upon  in  them,  went  to  Billings 
to  meet  Davis  and  the  mare.  They  made  the 
bet  of  $1,000  with  Kane,  who  acted  for  Crow- 
ley, Bennett,  and  Morrison  acting  for  their 
partnership.  The  race  was  won  by  the  mare, 
and  thus  the  conspiracy  to  defraud  Crowley 
appears  to  have  successfully  ended.  No  more 
races  were  sought.  The  partners  evidently 
quarreled  over  the  spoils,  and  that  honor 
pledged  between  the  three  partners  themselves 
seems  to  have  been  lost  sight  of  in  Bennett's 
greed  in  positively  refusing  to  share  the  spoils 
which  passed  into  his  hands.  No  court  will 
lend  its  aid  to  assist  the  plaintiff  in  enforcing 
an  accounting  in  such  a  case.  The  very  state- 
ment of  the  evidence  proves  that  the  object  of 
the  parties  was  most  iniquitous,  and  that  the 
methods  agreed  upon,  and  doubtless  fully  exe- 
cuted, were  h11  dishonest,  immoral,  deceitful, 
nnd  corrupt.  Men  who  associate  themselves 
for  the  purpose  of  cheating  others  cannot  ask 
the  courts  to  distribute  their  booty  by  adjudg- 
ing the  demands  of  one  against  the  other, 
arising  out  of  their  quarrels  over  their  plunder. 
As  said  by  Justice  Baldwin  in  Battle  v.  Nutt^ 
4  Pet.  184,  7  L.  ed.  825:  "Public  mor- 
als, public  justice,  and  the  well-established 
principles  of  all  judicial  tribunals  alike  for- 
bid the  interposition  of  courts  of  justice  to 
lend  their  aid  to  purposes  like  this."  And 
upon  this  broad  principle,  *  *ex  turpi  causa  non 
oritur  actio"  the  district  court  properly  re- 
fused to  carry  out  the  illegal  contract. 

But.  insist  the  appellants,  if  the  agreement 
of  partnership  was  unlawful  and  immoral, 
"the  purpose  of  such  partnership  must  also  be 
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admitted  to  be  accomplished  and  executed," 
and  the  proceeds  should  be  divided  as  agreed 
upon  by  the  partners.  This  argument  pro- 
ceeds upon  the  reasons  advanced  by  some  of 
the  English  courts,  notably  Lord  Cottenham*8 
opinion  in  Sharp  v.  Taylor^  2  Phill.  Ch.  801. 
that  one  of  the  two  partners  cannot  possess 
himself  of  the  property  of  the  firm,  and  be 
permitted  to  retain  it,  if  he  can  prove  that  in 
obtaining  it  some  provision  of  law  has  been 
violated.  "Can  one  of  two  partners,  in  any 
import  trade,"  said  that  distinguished  judge, 
"defeat  the  other,  by  showing  that  there  was 
some  irregularity  in  passing  the  goods  through 
the  custom-house?  The  answer  to  this,  as  to 
the  former  case,  will  be,  that  the  transaction 
alleged  to  be  illegal  is  completed  and  closed, 
and  will  not  be  in  any  manner  affected  by 
what  the  court  is  asked  to  do,  as  between  the 

garties."  In  Sykes  v.  Beadon^  L.  R.  11  Ch. 
Hv.  170,  Jessel,  M.  R.,  however,  speaks  of 
Lord  Cottenham's  reasoning  as  "inconclusive 
and  unsatisfactory."  He  said  in  part  as  fol- 
lows: "The  notion  that  because  a  transaction 
which  is  illegal  is  closed,  that  therefore  a 
court  of  equity  is  to  interfere  in  dividing  the 
proceeds  of  the  illegal  transaction,  is  not  only 
opposed  to  principle,  but  to  authority, — to  au- 
thority in  the  well  known  case  of  the  high- 
waymen, where  a  robbery  had  been  com- 
mitted, and  one  highwayman  unsuccessfully 
sued  the  other  for  a  division  of  the  proceeds 
of  the  robbery.  So  in  the  case  he  puts  of  one 
of  two  partners  engaged  in  merchant  trade. 
As  I  read  it,  be  meant  the  trade  of  smuggling 
goods.  If  two  persons  go  partners  as  smug- 
glers, can  one  maintain  a  bill  against  the  other 
to  have  an  account  of  the  smuggling  transac- 
tion? I  should  say  certainly  not.  It  is  not 
sufQcient  to  say  that  the  transaction  Is  con- 
cluded as  a  reason  for  the  interference  of  the 
court.  If  that  were  the  reason,  it  would  be 
lending  the  aid  of  the  court  to  assert  the  rights 
of  the  parties  in  carrying  out  and  completing 
an  illegal  contract.  If  the  partnership  is  for 
the  purpose  of  smuggling,  that  is  an  illegal 
contract,  and  the  court  cannot  maintain  it,  and 
the  court  will  not  lend  its  aid  at  all  to  it.  That 
reasoning,  then,  of  Lord  Cottenham's  is  not 
sufficient;  and  I  should  have  answered  the 
question — not  as  Lord  Cotlenham  does,  in 
the  affirmative — but  in  the  negative.  I  do  not 
say  that  this  observation  at  all  affects  the  au- 
thority of  Sliarp  V.  Taylor  as  it  stands;  but  I 
think  it  does  affect  very  much  the  dicta  which 
I  have  read  from  the  judgment;  and  that  is 
the  reason  I  have  read  them.  It  is  no  part  of 
the  duty  of  a  court  of  justice  to  aid  either  in 
carrying  out  an  illegal  contract,  or  in  divid- 
ing the  proceeds  arising  from  an  illegal  con- 
tract, between  the  parties  to  that  illegal  con- 
tract. In  my  opinion,  no  action  can  be 
maintained  for  the  one  purpose  more  than  for 
the  other." 

There  is  a  rule  discussed  bv  Chief  Justice 
Marshall  in  Armstrong  v.  Toler,  11  Wheat. 
258,  6  L.  ed.  468,  that  a  subsequent  collat- 
eral or  independent  contract  founded  on  a 
new  consideration,  not  immoral  or  illegal,  is 
not  contaminated  by  the  original  illegal  agree- 
ment. But  that  rule  does  not  apply,  as  coun> 
sel  would  have  it,  here;  nor  is  it  in  conflict 
with  the  principle  that  a  court  of  equity  will 
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Dot  Rustain  an  action  to  enforce  contributions 
between  persons  making  profits  realized  from 
an  illegal  contract  This  contract  under  in- 
yestigation  was  illegal  and  immoral.  The  $1,- 
000  was  paid  to  one  of  the  partners.  And  it 
is  to  carry  out  the  partnership  agreement  to 
divide  profits  that  this  action  is  brought. 
"There  is  nothing  collateral  in  respect  of 
which,  the  agreement  being  out  of  the  ques- 
tion, a  collateral  demand  arises."  Snell  y. 
Dicight,  120  Mass.  9.  In  this  last  case  cited 
the  court  ably  review  the  decision  in  Brooki 
V.  Martin,  2  Wall.  70.  17  L,  ed.  732,  cited 
to  us  by  appellants  herein,  and  properly,  we 
think,  treat  it  as  an  authority  relating  to  sub- 
sequent or  collateral  contracts  and  transac- 
tions, in  which  the  original  illegal  acts  and 
contracts  are  held  to  form  no  part  of  the  con- 
sideration. The  supreme  court  of  North  Caro- 
lina, in  King  y.  WinanU,  71  N.  C.  472, 17  Am. 
Rep.  11, — a  somewhat  similar  case  to  the 
one  at  bar. — distinguish  Brooks  v.  Martin, 
2  Wall.  70,  17  L.  ed.  732,  as  did  Snell  v. 
Ihcight,  120  Mass.  0,  and  after  so  interpreting 
it,  decided  that  they  would  not  examine  into, 
settle  up,  and  enforce  an  illegal  contract  itself 
between  the  parties  to  it.  8ee  also  Chicago, 
M.  db  St.  R  R.  Co.  v.  Wabash,  St.  L.  d  P.  R. 
Co.  9  C.  C.  A.  659,  27  U.  8.  App.  1.  61  Fed. 
Rep.  993.  4  Inters.  Com.  Rep.  578;  Beach, 
Modem  Law  of  Contracts.  §  1522.  The  New 
York  court  of  appeals,  in  Woodtoorth  v.  Ben- 
nett, 43  N.  Y.  273,  3  Am.  Rep.  706,  restate  the 
general  rule  as  laid  down  by  Mullett,  J.,  in  the 
earlier  case  of  Qray  v.  Hook,  4  N.  Y.  449,  as 
follows:  "The  general  rule  on  this  subject  is 
laid  down  in  this  court  in  Qray  v.  Hook,  4  N. 
Y.  449,  by  Mullett,  J.,  as  follows:  *The  dis- 
tinction between  a  void  and  valid  new  con- 
tract in  relation  to  the  subject-matter  of  a  for- 
mer illegal  one  depends  upon  the  fact  whether 
the  new  contract  seeks  to  carry  out  or  enforce 
any  of  the  unexecuted  provisions  of  the  former 
contract,  or  whether  it  is  based  upon  a  moral 
obligation  growing  out  of  the  execution  of  an 


agreement  which  could  not  be  enforced  by 
law,  and  upon  the  performance  of  which  the 
law  will  raise  no  implied  promise.  In  the 
first  class  of  cases,  no  change  in  the  form  of  a 
contract  will  avoid  the  illegality  of  the  first 
consideration,  while  express  promises  based 
upon  the  last  class  of  considerations  may  be 
sustained.' " 

It  is  unnecessary  to  go  further.  By  the  evi- 
dence here  oflfered  for  plaintiffs  they  seek  to 
enforce  directly  an  immoral  contract,  and  to 
secure  the  fruits  of  such  a  contract.  It  cannot 
be  done.  Beach.  Modern  Law  of  Contracts, 
g  1431.  Plaintiffs  are  entitled  to  little  sym- 
pathy. They  knowingly  entered  into  the  con- 
tract, and  are  only  suffering  the  consequences 
of  a  dishonest  transaction  in  which  they  united, 
and  which  they  proved  in  presenting  their 
case.  The  fault  of  the  parties  being  mutual, 
they  can  only  rely  for  shares  of  profits  upon 
those  sentiments  of  honor  which  one  of  them 
wrote  would  exist  when  they  entered  into 
their  immoral  combination.  Being  in  pan 
delicto,  we  apply  the  maxim,  *' Potior  est  con- 
ditio possidentis." 

Appellants  raise  a  point  of  practice,  contend- 
ing that  no  appeal  lies  in  this,  case  from  an  or- 
der granting  a  new  trial,  because  the  case  was 
tried  by  a  referee,  and  defendant  omitted  to 
except  to  the  findings  of  such  referee.  It  ap- 
pears by  the  record  that  the  court,  on  the  trial, 
did  suggest  the  appointment  of  a  referee  to 
take  the  testimony  in  relation  to  the  account- 
ing. But  it  also  appears  that  the  suggestion 
never  was  acted  upon,  as  the  court  itself  took 
the  accounting,  made  its  findings  of  fact  and 
conclusions  of  law  thereon,  and  rendered 
judgment  accordingly.  An  appeal  did,  there- 
fore, lie. 

The  order  granting  a  new  trial  is  affirmed, 
and  the  lower  court  is  directed  to  proceed  in 
accordance  with  the  views  herein  expressed. 

Pemberton,  Ch.    J.,    and   Pig^ott»    J., 

concur. 
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A  debt  for  the  purchase  of  an  electrio- 
li^ht  plant  for  a  mnnieipal  corpora- 
tion is  not  one  of  the  ''necessary  expenses"  of 
the  town,  within  the  meanlQff  of  Const,  art.  7, 6  7, 
so  that  it  can  be  created  without  a  vote  of  the 
majority  of  the  qualified  voters  and  legislative 
authority. 

(Clark,  J.,  dissents.) 
(March  8,  1898.) 

Note. —As  to  power  of  municipality  to  own  elec- 
tric-llffht  plant«  aee  also  Jacksonville  Electric 
JAght  Co.  V.  Jacksonville  (Fla.)  80  L.  R.  A.  MO:  Linn 
T.  CbambersburflT  (Pa.)  25  L.  R.  A.  217:  and  Craw- 
1  ordsville  v.  Braden  (Ind.)  14  L.  R.  A.  268,  and  note- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Beaufort  County 
refusing?  to  enjoin  defendant  from  proceeding 
to  acquire  an  electric-light  plant.     Reversed, 

The  facts  are  stated  in  the  opinion. 

No  appearance  for  appellant. 

Mr.  Charles  F.  Warren,  for  appellee: 

No  county,  city,  town,  or  other  municipal 
corporation  shall  contract  any  debt,  pledge  its 
faith,  or  loan  its  credit,  nor  shall  any  tax  be 
levied  or  collected  by  any  officers  of  the  same, 
except  for  the  necessary  expenses  thereof,  un- 
less by  a  vote  of  the  majority  of  the  qualified 
voters  therein. 

Const,  art.  7,  §  7. 

A  municipal  corporation  possesses  and  can 
exercise  the  following  powers,  and  no  others: 
First,  those  granted  in  express  words;  second, 
those  necessarily  or  fairly  implied  in  or  inci- 
dent to  the  powers  expresslv  granted;  third, 
those  essential  to  the  declared  objects  and  pur. 
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poses  of    the    corporatiofl, — not  simply  con- 
venient, but  indispensable. 

1  Dill.  Mun.  Corp.  4th  ed.  §  89. 
Bepairing  and  building  bridges  are  neces- 
sary expenses  of  a  county. 

Brodnax  v.  Groom,  64  N.  C.  244;  Satier- 
ihwaite  v.  Beaufort  Ckmrtty  Comrs.  76  N.  C.153; 
Evans  v.  Cumberland  Cavnty  Comra.  89  N.  C. 
154:  McKethan  v.  Cumberland  County  Comrs. 
«2  N.  C.  243. 

Building  a  court  house  is  a  necessary  expense. 

Hakomhe  v.  Baywood  County  Comrs.  89  N. 
C.  346:  Vnughan  v.  Forayth  County  Comrs,  117 
N.  C.  429. 

It  would  be  difficult  or  impossible  to  draw 
a  precise  line  between  what  are,  and  what 
are  not,  the  necessary  expenses  of  the 
government  of  a  city.  The  analogy  of  the 
law  of  necessaries  for  infants  is  the  only  one 
that  occurs  to  us.  It  is  held,  that  if,  consider- 
ing the  means  and  station  in  life  of  the  infant, 
the  articles  sold  to  him  may  be  necessaries  un- 
der any  circumstances,  they  come  within  a 
class  for  which  the  infant  may  be  liable,  and 
upon  his  refusal  to  pay  it  is  for  a  jury  to  de- 
termine whether,  under  the  actual  circum- 
stances, they  were  necessary. 

Wilson  V.  Charlotte,  74  N.  C.  748. 

Nothing  can  be  more  conducive  to  the  com- 
fort, convenience,  and  safety  of  the  dwellers 
in  cities  and  towns  than  well  lighted  streets. 

Raleigh  Gaslight  Co.  v.  Raleigh,  75  N.  C. 
274:  Croswell,  Electricity,  ^  190.  citing  Craic- 
fordsrille  v.  Braden,  130  Ind.  149,  14  L.  R  A. 
268:  Mavldin  v.  Greenville,  83  S.  C.  1,  8  L.  R. 
A,  291;  Lott  v.  Waycross,  84  Ga.  681. 

Lighting  cities  is  so  necessary  for  the  safety 
and  convenience  of  the  inhabitants  that  the 
municipal  authorities  are  usually  given  pow- 
ers more  or  less  extensive  in  respect  to  it. 

2  Dill.  Mun.  Corp.  ^  691. 

The  ownership  of  gas,  electric-light  plants, 
and  waterworks  of  a  municipality  are  closely 
allied.  In  Charlotte  v.  Shepard,  120  N.  C. 
411,  the  court  says:  **But  we  think  that  the 
furnishing  of  a  supply  of  water  to  the  people 
of  the  city  is  not  in  itself  a  necessary  expense 
in  the  sense  that  the  city  must  own  and  op- 
erate a  system  of  waterworks." 

Such  power  should  exist  in  the  municipal 
authorities,  at  least  so  far  as  liirhting  the  streets 
and  public  places  is  concerned. 

Croswell,  Electricity^  g§  21,  188,  190;  Maul- 
din  V.  Greenville,  38  S.  C.  1,  8  L.  R.  A.  291; 
Oratcfordsville  v.  Braden,  130  Ind.  149,  14  L. 
R  A.  268. 

If  the  object  for  which  the  money  was  to  be 
raised  comes  within  the  class  of  such  as  might 
be  necessary  for  the  city  or  town,  it  was  left  to 
the  town  commissioners  or  aldermen  to  decide 
whether  in  fact  it  was  necessary  or  not,  and 
their  decision  could  not  be  reviewed  by  the 
court. 

WUson  V.  Charlotte,  74  N.  C.  748;  Evans  v. 
Cumberland  Comrs.  89  N.  C.  154;  Satterth- 
waite  V.  Beavfort  C&unty  Comrs.  76  N.  C.  153; 
Cromartie  v.  Bladen  Comrs.  87  N.  C.  184; 
Vavghn  v.  Forsyth  County  Comrs.  117  N. 
C.  429. 

Furches,  J.,  delivered  the  opinion  of  the 
court: 
The  defendant  is  a  municipal  corporation, 
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containing  a  population  of  about  5,000  inhabit- 
ants. By  its  charters  it  was  given  the  gen- 
eral powers  incident  to  such  corporations,  in 
the  following  words:  That  the  commission- 
ers of  the  town  of  Washington  (naming  them), 
and  their  successors  in  office  '*be  and  they  are 
hereby  created  a  corporation  and  body  politic 
under  the  name  and  title  of  the  commissioners 
of  the  town  of  Washington  with  full  power  to 
make  by-laws  not  inconsistent  with  the  Con- 
stitution of  the  state  or  of  the  United  States; 
to  contract  and  be  contracted  with,  to  sue  and 
be  sued,  to  plead  and  be  impleaded,  by  that 
name  and  title;  and  they  are  hereby  invested 
with  all  other  powers  and  rights  necessary  or 
usually  appertaining  to  municipal  corpora- 
tions." Priv.  Laws  1846-47,  chap.  199,  g  1. 
The  defendant  has  undertaken  under  this  cor- 
porate power  to  buy,  erect,  and  operate  an 
electric- light  plant,  for  the  purpose  of  lighting 
the  public  streets  of  the  town  of  Washington, 
at  a  cost  of  $20,000,  and  to  issue  coupon  bonds 
therefor,  not  to  run  more  than  thirty  years, 
and  not  to  bear  interest  at  a  greater  rate  that 
6  per  cent  per  annum.  The  plaintiff,  a  citi- 
zen and  taxpayer  of  the  defendant  town,  for 
himself  and  in  behalf  of  other  citizens  and 
taxpayers,  deniei»  the  right  of  the  defendant  to 
create  this  bonded  debt  for  the  purposes  pro- 
posed, and  thus  to  burden  the  citizens  and 
taxpayers  of  the  town  of  Washington.  This 
action  is  brought  for  the  purpose  of  restrain- 
ing and  perpetually  enjoining  the  defendant 
from  creating  such  debt  and  from  issuing  said 
bonds.  Upon  the  bearing  below  the  court  re- 
fused to  i8sue  the  injunction  prayed  for,  and 
the  plaintiff  appealed.  The  appeal  was  not 
argued  orally  in  this  court;  but  we  find  a 
signed  agreement  of  counsel,  af^king  that  it  be 
heard  on  printed  briefs,  in  which  it  is  stated 
that  the  plaintifl^'s  counsel  does  not  wish  to  file 
any  brief,  and  has  not  done  so.  This  is  to  be 
regretted,  as  the  appeal  involves  the  considera- 
tion of  a  most  important  question  of  constitu- 
tional law.  But  the  well-considered  brief  of 
defendant's  counsel  treats  the  case  fairly,  and 
contends  that  there  is  but  one  question  of  law 
involved,  and  that  is  the  constitutionality  of 
the  proposed  indebtedness  and  issue  of  bonds. 
And  that  depends  upon  one  question  of  fact: 
Is  it  one  of  the  necessary  expenses  of  the  town? 
The  defendant  contends  that  the  case,  as  it 
is  constituted  in  this  court,  does  not  involve 
the  question  as  to  whether  the  defendant  could 
furnish  incan()escent  lights  to  its  individual 
citizens  for  pay,  and,  if  this  court  should  sus- 
tain the  order  of  the  court  below,  that  this 
question  would  still  remain  undecided.  This 
seems  to  us  a  little  like  hedging,  as  we  know 
of  no  electric-light  plant  in  the  state  that  does 
not  sell  incandescent  lights  to  private  parties, 
and  we  can  hardly  believe  that  the  defendant 
would  wish  to  go  to  this  expense  in  erecting 
and  operating  an  electric-light  plant  in  the 
town  of  Washington  without  this  means  of 
defraying  a  part  of  the  expense  of  operating 
the  same.  But,  as  the  defendant  contends  that 
it  does  not  Involve  that  question,  we  will  treat 
it  in  that  way.  We  agree  with  the  defend- 
ant's counsel  that  there  is  but  one  question  of 
law  involved,  and  that  is  the  power  of  the  de- 
fendant to  make  the  debt  and  issue  the  bonds; 
and  this  depends  upon  the  fact  whether  an  elec- 
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trie-light  plant,  costing  |20,000,  is  one  of  the 
necessary  expenses  of  the  town  government. 
The  defendant  contends  that  it  is,  and  cites 
several  cases  as  sustaining  this  contention. 
The  case  of  Tucker  v.  BcUeigh,  75  N.  C.  267, 
is  cited  for  two  purposes, — to  prove  that  elec- 
tric lights  are  a  necessary  expense,  and  that 
the  admission  of  this  fact  by  the  defendant  is 
binding  on  the  court.  In  our  opinion  it  sus 
tains  neither  contention.  In  that  case,  the 
facts  admitted  were  that  the  debt  sued  on  was 
money  due  for  work  performed  on  the  streets, 
cleaning  out  wells,  and  the  like.  The  court 
said:  ''These  facts  being  admitted,  we  as  a 
matter  of  law  hold  that  the  debt  was  for  neces- 
sary expenses."  In  the  case  under  considera- 
tion there  is  no  dispute  about  facts.  They  are 
alleged  by  the  plaintiff,  and  admitted  by  the 
defendant,  as  they  were  in  Tucker  v.  Raleigh. 
An  a  the  defendant  says,  in  its  answer,  that 
these  facts  show  that  to  buy,  establish,  and 
operate  this  electric-ligbt  plant  is  one  of  the 
Decessary  expenses  of  his  government.  The 
defendant's  contention  cannot  be  sustained, 
for  two  reasons:  First.  It  is  not  an  admis- 
sion of  the  defendant  that  it  is  a  necessary  ex- 
pense, but  an  allegation  that  it  is.  It  is  not 
alleged  by  the  plaintiff  that  it  Is  a  necessary 
expense,  and,  not  being  alleged,  it  cannot  be 
an  admission.  But,  if  the  plaintiff  had  ad- 
mitted that  this  debt,  if  created,  would  be  for 
a  necessary  expense,  it  would  be  an  agreement 
as  to  a  result, — a  conclusion,  and  not  a  fact, — 
and  the  court  would  not  be  bound  by  the  ad- 
mission. But,  as  this  is  an  application  for  an 
injunction,  this  court  has  the  ri^ht  to  review 
the  court  below  on  the  facts.  Jones  v.  Boyd, 
80  N.  C.  258.  Brodnax  v.  Oroom,  64  N.  C. 
244,  is  cited  by  the  defendant  as  sustaining  his 
contention.  But  in  our  opinion  it  does  not. 
The  subject  of  litigation  In  that  case  was  to 
enjoin  the  collection  of  taxes  levied  under  a 
special  act  of  the  legislature  to  build  and  re- 
pair bridges.  There  was  no  dispute  but  what 
the  act  authorized  the  levy,  and  the  only  ques 
tion  involved  was  as  to  whether  it  was  consti- 
tutional or  not,  as  the  question  was  not  sub- 
mitted to  a  vote  of  the  people.  This  fact  that 
it  was  not  submitted  to  a  vote  of  the  people, 
made  the  constitutional  question  hinge  upon 
the  question  as  to  whether  building  and  re- 
pairing bridges  was  one  of  the  necessary  ex- 
penses of  the  county  government,  and  the 
court  held  that  it  was.  This  is  the  only 
analogy  that  Brodnax  v.  Groom  bears  to  the 
case  under  consideration.  And  it  is  so  obvi- 
ous that  the  building  and  repairing  of  bridges 
on  the  public  highways  of  a  county  is  a 
part  of  the  necessary  public  expense  of  a 
county  that  we  do  not  propose  to  discuss  this 
question  further.  Evans  v.  Gumf)erland 
Comrs.  89  N.  C.  154,  is  also  cited  by  the  de- 
fendant But  it  is  placed  entirely  on  Brodnax 
V.  Qroom,  and  decides  no  more  than  that  case 
does.  Mauldin  v.  Oreenmlle,  33  S.  C.  1,  8  L. 
K.  A.  291,  is  cited  by  defendant  as  sustaining 
its  authority  to  create  the  debt  and  issue  the 
bonds.  We  do  not  think  it  does,  but  that  it 
sustains  the  contention  of  the  plaintiff.  There 
is  no  constitutional  restriction  in  South  Caro- 
lina, as  there  is  in  North  Carolina,  and  the 
right  of  the  defendant  in  that  case  depended 
upon  its  powers  under  its  charter,  and  the 
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court  held  that  it  had  the  power.  The  opinion 
is  made  largely  of  quotations  from  Judge  Dil- 
lon, defining  general  corporate  powers.  Quot- 
ing from  Judge  Dillon,  these  powers  are  de- 
fined as  follows:  **  'Those  granted  in  express 
words;  second,  those  necessarily  or  fairly  im- 
plied in,  or  incident  to,  the  powers  expressly 
granted;  third,  those  essential  to  the  declart'd 
object  and  purposes  of  the  corporation — not 
simply  convtinient,  but  indispensable.  Any 
fair,  reasonable  doubt  concerning  the  existence 
of  power  is  resolved  Iw  the  courts  against  the 
corporation.'  ...  It  is  quite  certain  that 
such  power  is  not  'essential'  to  the  declared  ob. 
jects  and  purposes  of  the  corporation,  for 
heretofore  the  city  has  been  lighted  bv  con- 
tract, without  owning  the  gas  fixtures.'  The 
first  part  of  this  quotation,  down  to  ".  .  .  ," 
was  quoted  by  the  South  Carolina  court  from 
Judge  Dillon,  and  from  there  down  is  a  part 
of  the  comment  of  the  South  Carolina  court. 
As  there  was  no  constitutional  restriction  of 
the  corporate  power  in  South  Carolina,  it  de- 
pended on  their  general  corporate  power  to 
contract.  They  were  not  restricted,  as  the' de- 
fendant is.  In  South  Carolina  the  power  of 
the  defendant  to  lend  the  credit  of  the  town 
and  to  issue  bonds  was  not  restricted  to  the 
necessary  expenses  of  the  corporation.  In  the 
charier  of  the  defendant  there  are  no  express 
powers.  It  therefore  has  only  such  powers  as 
necessarily  pertain  to  or  arise  from  the  fact 
that  it  is  a  municipal  corporation,  and  there- 
fore falls  under  the  third  division  of  Judge 
Dillon's  definition,  which,  he  says,  does  not 
mean  simply  "convenient,  but  indispensable." 
And  "any  fair,  reasonable  doubt  concerning 
the  existence  of  power  is  resolved  by  the  courts 
against  the  corporation. "  This  case  was  called 
to  our  attention  by  the  defendant  as  sustain- 
ing its  position.  Lott  v.  Waycross,  84  Ga. 
681,  is  cited  by  the  defendant.  This  case 
expressly  states  that  it  does  not  decide  any 
constitutional  question.  The  case  bears  a 
very  slight  analogy  to  ours,  if  it  has  anv  at 
all.  That  case  is  where  the  town  of  Way- 
cross  contracted  with  a  company  to  furnish  it 
with  a  certain  number  of  electric  lights  at  an 
agreed  price  per  annum.  The  action  was 
brought  to  enjoin  the  enforcement  of  this  con- 
tract, for  the  reason  that  it  was  not  submitted 
to  a  vote  of  the  people.  The  court  held  that 
thisdid  not  involve  any  constitutional  question; 
that  if  the  contract  was  a  reasonable  one,  and 
the  annual  rental  was  kept  paid,  the  constitu- 
tional question  might  never  arise.  There  is 
very  little  discussion  of  the  case  by  the  court, 
and  we  do  not  know  what  the  constitutional 
provisions  of  Georgia  are.  But  the  case  no- 
where shows  that  the  question  of  necessary 
expense  was  presented  or  considered  by  the 
court.  The  case  of  GrawfordscUle  v.  Braden, 
130  Ind.  149,  14  L.  R.  A.  268,  is  also  cited  by 
defendant  as  sustaining  its  contention.  But 
we  do  not  think  it  does.  There  are  no  con- 
stitutional restrictions  in  the  state  of  Indiana, 
as  there  are  in  North  Carolina.  The  power  of 
the  defendant  in  that  case  depended  entirely 
upon  the  powers  contained  in  its  charter,  and 
the  case  is  not  put  upon  the  ground  of 
necessity,  but  upon  the  ground  of  con- 
venience and  benefit.  But  it  may  be  observed 
that  the  res^oning  of  the  supreme  court  of  In- 
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diana  places  the  power  as  to  waterworks  and 
electric  plants  on  the  same  footing,  and  we  do 
not  see  how  they  can  well  be  distinguished. 

This  is  a  new"  question  in  North  Carolina, 
so  far  as  the  right  of  a  municipality  to  establish 
and  operate  an  electric-light  plant  is  concerned, 
without  submitting  the  question  to  the  people 
for  their  approval.  But  it  is  not  new  in  prin- 
ciple. We  have  many  opinions  construing 
§  7,  art.  7,  of  the  Constitution.  We  also  have 
many  opinions  defining  the  powers  of  munici- 
pal corporations.  From  these  it  seems  that 
we  ought  to  be  able  to  arrive  at  a  proper  con- 
clusion as  to  the  law  governing  this  case. 
There  is  no  special  act  of  the  legislature  au- 
thorizing the  levy  of  a  tax,  as  there  was  in 
Brodnax  v.  Oroom.  Nor  is  there  any  express 
power  contained  in  the  charter  to  do  so.  So 
the  defendant's  right  to  erect  and  operate  an 
electric  plant,  and  to  create  a  debt  and  issue 
bonds,  depends  upon  the  general  powers 
vested  in  the  defendant  as  a  muoicipal  corpo- 
ration. Every  municipality  in  this  state  is 
subject  to  the  provisions  of  §  7,  art.  7,  cf  the 
Constitution,  and  it  does  not  matter  what 
powers  it  has  under  its  charter;  if  they  are  in 
conflict  with  the  provision  of  the  Constitution, 
thev  are  void.  To  enable  a  municipal  corpo- 
ration to  borrow  money  or  to  loan  its  credit 
for  any  purpose,  except  for  the  necessary  ex- 
penses of  the  corporation,  there  must  be  an 
act  of  assembly  passed  and  ratified,  as  required 
by  the  Constitution,  authorizing  it  to  submit 
the  proposition  to  the  people.  Union  Bank  v. 
O^ord,  119  N,  C.  214,  34  L.  R.  A.  487;  Stanly 
County  Camrs.  v.  Snvggs,  121  N.  C.  894.  And 
the  question  must  then  be  submitted  to  and 
ratified  by  a  majority  of  qualified  voters 
thereof.  It  requires  both  the  authority  to 
submit  the  proposition  and  the  ratification  by 
a  majority  of  the  qualified  voters  to  warrant 
the  creation  of  the  debt  and  the  issue  of  the 
bonds.  Wilmington,  0.  d  E.  C.  R.  Co,  v.  Onslow 
County  Comrs.  116  N.  C.  563.  If  the  people 
want  it,  why  not  get  it  in  this  constitutional 
way? 

This  brings  us  to  the  final  consideration  of 
the  question  as  to  whether  the  purchase  of  an 
electric-light  plant  for  the  town  of  Washington, 
at  the  price  of  $20,000  simply  to  light  its 
streets,  is  one  of  the  necessary  expenses  per- 
taining to  its  government;  and  it  seems  to  us 
that  the  authorities  cited  by  defendant's  coun- 
sel show  thbt  it  is  not.  We  have  seen  that  the 
power  to  establish  electric  light  plants  and 
waterworks  plants  stands  on  substantially  the 
same  footing.  If  we  consider  this  to  be  so 
(and  we  are  not  able  to  see  why  they  do  not), 
we  have  at  least  one  direct  decision  which 
holds  that  it  is  not  one  of  the  necessary  ex- 
penses of  a  city  government, — Charlotte  v. 
Shepard,  120  N.  C.  411.  In  the  defendant's 
brief  this  case  is  treated  as  obiter.  But  that  is 
not  so.  Ii  was  claimed,  on  the  argument  of 
the  case  of  Charlotte  v.  SJtepard,  that  this  was 
one  of  the  necessary  expenses  of.  the  corpora- 
tion, and  that  the  plaintiff  had  the  power,  with- 
out any  act  of  the  legislature  or  submission  of 
the  question  to  the  people,  to  make  this  debt 
and  to  issue  bonds.  And  this  is  the  second 
ground  of  error  assigned  in  the  plaintiff's  peti- 
tion for  a  rehearing.  While  a  rehearing  was 
granted  as  to  the  other  assignments  of  error,  it 
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was  denied  as  to  this  ground.  This  decision 
was  made  by  a  full  bench  and  a  unanimous 
court,  and  is  entitled  to  the  same  weight  as  a 
precedent  that  any  other  opinion  of  this  court 
is  entitled  to. 

While  we  have  had  no  case  before  this 
court  as  to  the  power  to  erect  and  operate  an 
electric-light  plant  by  a  municipality,  we  find 
that  it  has  been  presented  in  other  stales,  and 
considered  and  decided  upon  the  very  point 
involved  in  this  case;  that  is,  whether  it  is  one 
of  the  necessary  expenses  of  the  corporate  gov- 
ernment. In  Spaulding  v,  Peahody,  153  Mass. 
129,  10  L.  R.  A.  397,  decided  in  1»92,  we  find 
a  very  full  and  satisfactory  discussion  of  the 
subject.  There  the  town  of  Peabody  proposed 
to  erect  an  electric  plant  at  a  cost  of  $30,000, 
to  light  the  streets,  and  for  other  purposes. 
The  court  discussed  both  aspects  of  the  ques- 
tion, and  held  that  the  defendant  bad  no  power 
to  incur  the  expense  of  erecting  such  plant 
for  the  purpose  of  lighting  the  streets  or  for 
other  purposes.  The  opinion  is  delivered  bv 
Chief  Justice  Field,  and  concurred  in  by  all 
the  judges.  In  the  discussion  of  the  case  t^e 
court  says  that '  'it  has  also  been  uniformly  held 
that  cities  and  towns  are  under  no  obligation 
to  light  their  streets  for  the  purpose  of  making 
them  safe  and  convenient  for  travelers"— cit- 
ing Sparhawk  v.  8alem,l  Allen,  30;  Tyson  ▼. 
Booth,  100  Mass.  258;  Randall  v.  Eastern  R.  Co. 
106  Mass.  276.  8  Am.  Rep.  327.  This  opinion 
further  says  that  all  the  power  a  municipal 
corporation  has  to  tax  is  derived  from  the  legis- 
lature, by  express  grant  or  necessary  impli- 
cation, and,  where  the  legislature  has  a  right 
to  grant  the  necessary  powers,  the  implied 
powers  are  strictly  construed;  that  the  excep- 
tions to  this  rule  are  few,  and  being  such  as  a 
town  clock,  hay  scales,  pumps,  reservoirs,  etc. 
These  obtain  by  reason  of  ancient  custom, 
and  are  '*not  to  be  extended."  The  opinion 
further  states  that  it  was  contended,  *'if  the 
town  of  Peabody  can  erect  and  maintain  street 
lamps,  it  can  maintain  them  by  any  appropri- 
ate means,  and  that  to  furnish  them  by  means 
of  such  electric  plant  was  one  of  the  proper 
means  of  doing  so. "  The  rule  as  laid  down  by 
the  Massachusetts  court  is  *'that  where  there 
is  any  considerable  amount  of  money  to  be  ex- 
pended, it  must  be  under  legislative  authority." 
This  is.  as  we  interpret  it,  any  unusually  large 
amount  for  that  municipality.  And  the  court 
says  that,  "it  cannot  be  said  that  the  erection 
of  such  works  as  are  contemplated  ...  in 
this  case  are  in  any  strict  sense  necessary  in 
order  to  enable  the  town  of  Peabody  to  light 
its  streets."  This  case  decides  the  very  point 
upon  which  our  case  turns, — that  it  is  not 
a  necessary  expense  of  a  corporation  to  light 
its  streets  with  electric  lights,  and  therefore  not 
necessary  to  incur  the  debt  of  $20,000,  and  to 
issue  the  bonds. 

To  draw  (he  line  of  demarkation  between 
what  are  and  what  are  not  necessary  expenses 
to  be  borne  by  a  municipal  corporation  would 
be  attended  with  difficulty.  It  is  not  necessary 
that  we  should  attempt  to  do  so  in  this  case, 
and  we  do  not  attempt  to  draw  the  line.  There 
are  some  things  clearly  within  the  line  of 
power,  and  It  is  the  duty  of  the  corporate  au- 
thorities to  provide  for  them,  such  as  court- 
houses and  jails, as  in  Vaughn  v.  Forsyth  Caunty 
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Comrs.  117  N.  C.  429,  or  public  highways  and 
public  bridges,  as  in  Brodnax  v.  Qroom^  64  X. 
C.  244.  There  are  others  that  are  clearly  out- 
side the  line  of  necessary  expenses,  such  as  ap- 
propriations to  build  rail  roadSyCOtton  factories, 
to  build  and  operate  electric  street-car  lines, 
-etc.  These  the  municipality  would  have  no 
right  to  pledge  the  faith  and  credit  of  a  town 
or  city  to  build  without  first  obtaining  author- 
ity from  the  legislature  and  from  the  popular 
Tote.  The  erection  of  electric-light  plants  and 
waterworks  plants  may  not  be  so  far  outside 
the  line  of  power  as  some  of  the  things  men- 
tioned. But  we  are  of  the  decided  opinion 
that  they  are  outside.  The  claim  of  power 
upon  the  plea  of  necessity  must  stop  some- 
where. The  restrictions  contained  in  the 
Constitution  were  not  intended  to  be  meaning- 
less. If  they  had  not  been  for  a  purpose,  they 
would  not  have  been  put  into  the  Constitution. 
In  our  opinion,  this  provision  of  the  Constitu- 
tion was  wisely  put  into  that  instrument,  for 
a  most  beneficent  purpose,  and  It  must  be  ju- 
dicially sustained  and  enforced  by  the  courts. 
Suppose  we  hold  it  to  be  within  the  corporate 
power  to  buy  and  operate  electric-light  plants 
on  a  pledging  of  the  faith  and  credit  of  the 
town;  how  long  will  It  be  until  it  will  be 
claimed  that  electric  street  cars  are  necessary 
for  the  business,  progress,  and  convenience  of 
the  town?  And  if  we  grant  this  claim  of  neces- 
sity, how  will  we  resist  that?  What  grounds 
have  we  to  distinguish  the  one  from  the  other? 
If  we  sustain  the  plea  of  necessity  for  street 
cars,  what  is  there  to  prevent  the  same  claim  of 
necessity  to  the  growth,  prosperity,  and  con- 
venience of  the  people  of  a  town  to  which 
there  is  no  railroad  from  pledging  the  faith 
and  credit  of  the  town  to  build  a  railroad?  Es- 
pecially so,  if  we  allow  the  claim  or  admission 
of  the  corporate  authorities  to  settle  the  ques- 
tion of  necessity,  as  is  claimed  that  they  should 
do  in  this  case.  It  is  heard  every  day.  In 
towns  of  much  size,  that  a  street  railway  is 
necessary  to  the  growth  and  prosperity  of  the 
town,  and  in  towns  that  have  no  railroad  to 
hear  it  said  that  a  railroad  to  this  place  is  a 
necessity.  And  it  is  contended  for  the  defend- 
ant in  this  case  that  if  such  town  should  make 
a  subscription  and  issue  bonds,  or  should  pro- 
pose to  do  so,  and  when  suits  should  be 
brought  to  enjoin  it  from  so  doing,  if  the 
town  alleged  it  was  a  necessary  expense,  it  is 
to  be  taken  as  conclusive  evidence  that  such 
fltreet  car  or  railroad  is  one  of  the  necessary  ex- 
penses of  the  municipality,  and  that  the  court 
is  bound  by  this  claim  or  admission.  If  this 
be  so.  every  town  in  the  state  would  soon  have 
railroads  running  to  it,  and  a  line  of  electric 
fitreet  cars,  based  upon  the  pledged  faith  and 
credit  of  the  town.    This  cannot  be  the  law. 

Smith  V.  Qoldsfjoro,  121  N.  C.  350,  was  cited 
for  defendant,  but  it  is  not  in  point.  The  ques- 
tion of  establishing  electric  lights  was  noi  in- 
volved in  that  case.  The  only  question  in- 
volved was  the  right  of  the  city  to  use  the 
streets  in  a  territory  lately  added  to  the  city  by 
extending  its  corporate  boundary.  It  was  to 
give  the  same  benefits  and  the  same  protection 
to  the  citizens  of  the  new  territory  as  to  the 
citizens  of  the  old  territory.  The  Constitution 
must  be  observed  and  enforced.  There  is 
error. 
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The  judgment  of  the  court  below  is  reversed, 
and  the  injunction  as  prayed  for  must  be 
granted. 

Clark,  J.,  dissenting: 

It  would  seem  that  these  propositions  are 
established  and  settled  in  North  Carolina: 
(1)  That  it  is  the  duty  of  the  town  commis- 
sioners to  light  the  town  (Smith  v.  Ooldsboro, 
121  N.  C.  350).  and  hence  it  follows  that 
the  cost  of  such  lighting  is  a  necessary  ex- 
pense. (2)  That  it  is  "for  the  courts  to  deter- 
mine what  class  of  expenditures  falls  within 
the  definition  of  the  necessary  expenses 
of  a  municipal  corporation,"  and  that  when 
an  expenditure  falls  within  that  class  the 
courts  "have  no  authority  to  control  the  ex- 
ercise of  the  discretionary  power  vested  in 
the  commissioners,"  either  as  to  the  man- 
ner of  exercising  that  discretion  or  the  rea- 
sonable limit  of  cost.  Vaughn  v.  Forsyth 
County  Comrs.  117  N.  C.  429,  citing  Brodnax 
V.  Oroom,  64  N.  C.  244,  and  SatterthwaiU  v. 
Beaufort  County  Comrs.  76  N.  C.  153;  Emns  v. 
Cumberland  Comrs.  89  N.  C.  154;  Cromartie 
V.  Bladen  Comrs.  87  N.  C.  184.  (3)  That  for 
such  "necessary  expenses'*  the  commissioners 
are  not  prohibited  by  §  7,  art.  7,  from  creat- 
ing a  debt  without  the  approval  of  a  majority 
of  the  qualified  voters.  Tucker  v.  Raleigh,  75 
N.  C.  267;  Wilson  v.  Charlotte,  74  N.  C.  748. 
Code,  §  8800,  authorizes  town  commissioners. 
inter  aiia,  to  "lay  taxes  for  municipal  purposes 
on  all  persons,  property,  privileges,  and  sub- 
jects within  the  corporate  limits,  which  are 
liable  to  taxation  for  state  and  county  pur- 
poses;" and  §  8821  recognizes  that  municipal 
corporations  may  contract  debts  for  such  pur- 
poses, and  provides  for  their  payment. 

On  August  2, 1897,  the  commissioners  of  the 
town  of  Washington  adopted  the  following 
order:  "Whereas,  the  present  method  of 
illuminating  the  town  of  Washington  by  the 
use  of  gasoline  lamps  is  entirely  inadequate, 
and  does  not  sufficiently  and  properly  light 
the  said  town,  and  subjects  the  citizens  and 
others  to  great  inconvenience,  as  well  as  to 
danger  and  risk,  and  also  involves  great  ex- 
pense to  the  taxpayers  of  the  town,  consider- 
ing the  character  of  the  light  furnished;  and 
whereas,  the  population  of  the  said  town  is 
now  more  than  5,000  and  is  rapidly  increas- 
ing, and  the  lack  of  proper  and  sufficient  lights 
is  detrimental  to  the  business  of  the  town  and 
an  obstacle  to  its  advancement  and  progress; 
and  whereas,  the  board  of  commissioners  of 
the  town  of  Washington,  after  a  careful  con- 
sideration and  exammation  of  the  different 
methods  and  systems  of  lii^htingthe  town,  are 
of  the  opinion  that  the  best,  most  effective, 
and  cheapest  metbod  is  an  electric  light  plant, 
to  be  purchased,  owned,  and  operated  bv  the 
corporate  authorities  of  the  town  of  Washing- 
ton, and  the  said  commissioners  declare  that 
the  same  is  a  public  necessity:  Therefore,  be 
it  resolved,  that  an  electric-light  plant  be 
purchased  by  the  town  of  Washington  for 
the  purpose  of  illuminating  said  town,  and 
erected,  established,  and  operated  therein  by 
the  corporate  authorities  of  the  said  town,  at 
a  cost  for  the  purchase  and  erection  of  said 
plant  not  exceeding  $20,000;  that,  to  pay  for 
the  purchase  and  erection  of  the  said  electric- 
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light  plant,  bonds  of  the  town  of  Washington 
shall  be  issued  and  sold  to  the  best  advantage; 
that  the  said  bonds  shall  bear  a  rate  of  intere&t 
not  exceeding  6  per  centum  per  annum,  pay- 
able annually  or  semiannually,  as  may  be 
agreed  with  tiie  purchasers;  that  the  said  bonds 
shall  be  in  denominations  of  $500  and  $1 ,000, 
and  shall  run  for  a  period  not  exceeding  thirty 
years;  that  the  said  bonds  shall  be  executed 
by  the  mayor  of  the  town  of  Washington,  and 
countersigned  by  the  clerk  of  the  board  of 
commissioners,  and  the  corporate  seal  thereto 
affixed."  This  was  an  action  by  an  taxpayer 
to  restrain  the  creation  of  this  debt  and  the 
issuance  of  the  bonds.  The  judge  below, 
himself  a  citizen  of  the  town  of  Washington 
and  acquainted  with  its  needs,  refused  the 
injunction,  and  the  plaintiff  appealed. 

There  is  no  statute  specifically  granting  to 
the  defendant  the  power  to  purchase  and 
operate  an  electric-light  plant,  and  issue  bonds 
therefor,  and  the  proposition  to  purchase  said 
plant  and  issue  bonds  has  never  been  submit- 
ted to  a  vote  of  the  qualified  electors  of  said 
town.  The  Constitution  (art.  7,  §  7)  provides: 
**No  county,  city,  town,  or  other  municipal 
corporation  shall  contract  any  debt,  pledge  its 
faith,  or  loan  its  credit,  nor  shall  any  tax  be 
levied  or  collected  by  any  officers  of  the  same, 
except  for  the  necessary  expenses  thereof, 
unless  by  a  vote  of  the  majority  of  the  qualified 
voters  therein."  **It  is  a  general  and  undis- 
puted proposition  of  law  that  a  municipal  cor- 
poration possesses  and  can  exercise  the  follow- 
ing powers,  and  no  others:  First,  those 
granted  in  express  words;  second,  those  neces- 
sarily or  fairly  implied  in  or  incident  to  the 
powers  expressly  granted;  third,  those  essen- 
tial to  the  declared  objects  and  purposes  of 
the  corporation, — not  simply  convenient,  but 
Indispensable."  Dill.  Mun.  Corp.  4th  ed.  §89. 
As  the  proposition  to  contract  this  debt  has 
never  been  submitted  to  a  vote  of  the  qualified 
electors  of  the  town,  and  there  is  no  specific 
grant  of  power  to  contract  it.  the  question 
arises:  Is  it  for  a  '* necessary  expense  of  the 
town,  within  the  meaning  of  Const,  art.  7, 
§7? 

This  is  the  sole  question  to  be  decided.  The 
power  of  the  commissioners  of  the  town  to 
manufacture  gas  or  electricity,  and  to  sell  the 
same  to  the  citizens,  is  not  presented  in  the 
case,  and  does  not  arise  upon  the  facts.  The 
resolution  adopted  by  the  defendant  recites 
that  "the  present  method  of  illuminating  the 
town  of  Washington  by  the  use  of  gasoline 
lamps  is  entirely  inadequate,  and  does  not 
sufficiently  and  properly  light  the  said  town, 
and  subjects  the  citizens  and  others  to  great 
inconvenience,  as  well  as  to  danger  and  risk, 
and  also  involves  great  expense  to  the  tax- 
payers of  the  town,  considering  the  character 
of  the  light  furnished."  It  further  recites 
that,  "after  a  careful  consideration  and  ex- 
amination of  the  different  methods  and  sys- 
tems of  lighting  the  town,  the  commissioners 
are  of  the  opinion  that  the  best,  most  effective, 
and  cheapest  method  is  an  electric  plant,  to  be 
purchased,  owned,  and  operated  by  the  cor- 
porate authorities  of  the  town  of  Washington." 
The  defendant  then  resolved  "that  an  electric- 
light  plant  be  purchased  by  the  town  of  Wash- 
ington for  the  purpose  of  illuminating  the 
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said  town."  The  question  presented  is  the 
power  of  the  defendant  to  contract  a  debt  to 
purchase  an  electric-light  plant  for  the  purpose 
of  lighting  public  buildings  and  streets  of  the 
said  town, — a  strictly  public  purpose. 

Article  7,  §  7,  of  the  Constitution,  in  ref-  * 
erence  to  the  power  of  counties  to  contract 
debt,  pledge  faith,  loan  credit,  or  levy  and 
collect  taxes  for  "necessary  expenses,  has 
been  frequently  construed  by  this  court. 
There  would  seem  to  be  no  distinction  be- 
tween counties  and  towns,  as  the  section  of 
the  Constitution  applies  to  both  alike.  There 
would  be  a  difference  as  to  what  would  be 
"necessary  expenses"  of  each,  due  to  the  dif- 
ferent purposes  and  objects  for  which  the 
two  classes  of  corporations  are  created.  Re- 
pairing and  building  bridges  are  necessary 
expenses  of  a  county.  Brodnax  v.  Groom, 
64  N.  C.  244;  SatterthwaUe  v.  Beaufort  County 
Comrs.  76  N.  C.  158;  Evans  v.  Cumherland 
Coinrs.  89  N.  C.  154;  McKetJian  v.  Cumber- 
Uind  County  Comrs.  92  N.  C.  248.  Building  a 
court-house  is  a  necessary  expevise.  Haleombe 
V.  Haywood  C&ifirs.  89  N.  C.  346;  Vaughn  v. 
Forayth  County  Comrs.  117  N.  C.  429.  In 
Smith  V.  Newbern,  70  N.  C.  14,  16  Am.  Rep. 
766,  in  the  able  opinion  of  Bynum,  J.,  it  is 
held  (citing  Milne  v.  Davidson,  6  Mart.  N.  S. 
586,  16  Am.  Dec.  189)  that  the  city  may  with- 
out express  statute  erect  public  hospitals  and 
(citing  Livingston  v.  JHppin,  31  Ala.  542,  and 
Borne  V.  Cabot,  28  Qa.  50)  bore  an  artesian 
well.  McLin  v.  Newbern,  70  N.  C.  12,  it  is 
held  that  the  town  has  inherent  power,  or  by 
reasonable  implication  from  its  general  power, 
to  build  a  jail  or  guard  house  as  a  public 
necessity.  In  Wilson  v.  Charlotte,  74  N.  C. 
748,  Rodman,  J.,  says:  "It  would  be  difficult 
or  impossible  to  draw  a  precise  line  between 
what  are,  and  what  are  not,  the  necessary 
expenses  of  the  government  of  a  city."  He 
likens  it  roughly  to  the  inquiry  as  to  what 
are  the  necessaries  which  may  be  charged 
against  an  infant,— a  question  whose  deter- 
mination largely  depends  upon  his  means, 
condition  in  life,  and  surroundings.  While 
the  analogy  is  not  exact,  it  is  sufficiently  so. 

Nothing  can  be  more  conducive  to  the  com- 
fort, convenience,  and  safely  of  the  dwellers 
in  the  cities  and  towns  than  well-lighted 
streets,  market. halls,  and  other  public  build- 
ings, or  more  effective  to  prevent  or  detect 
vice  and  crime.  If  it  be  conceded  that  it  is 
the  duty  of  a  city  or  town  to  light  its  streets 
and  public  buildings  at  all,  why  not  provide 
the  best  method  of  illumination  it  can  afford? 
If  the  defendants  could  light  the  town  with 
kerosene  lamps,  or  with  gasoline,  and  pay 
the  exi)ense8  from  its  taxes,  then  why  could 
they  not  provide  better  light,  by  the  use  of 
gas  or  electricity?  It  would  be  merely  a 
difference  in  the  quality  of  the  light  furnished, 
— a  difference  in  degree,  and  not  in  principle. 
In  BaUigh  Gaslight  Co.  v.  BaUigJi,  75  N.  C. 
274,  it  was  assumed,  without  argument,  that 
the  purchase  of  gas  for  public  purposes  by 
the  city  was  a  necessary  expense,  and  that 
the  city  was  bound  to  pay  a  debt  contracted 
therefor.  "So  far  as  lighting  streets,  alleys, 
and  public  places  of  a  municipal  corporation 
is  concerned,  we  think  that,  independently  of 
any  statutory  power,  the  municipal  authorities- 
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have  iDherent  power  to  provide  for  lighting 
them.  If  so.  unless  their  discretion  is  con- 
trolled by  some  express  statutory  restriction, 
they  may,  in  their  discretion,  provide  that 
form  of  light  which  is  best  suited  to  the 
wants  and  the  financial  condition  of  the  cor- 
X>orat{on.  The  court  further  says  that  the 
municipal  authorities  thus  possessing  the 
ixiwer  to  light  the  streets,  the  power  to  fur- 
nish or  procure  electricity  is  carried  with  the 
principal  power  as  an  auxiliary."  Croswell, 
Electricity,  §  190.  citing  Crawfordwille  v.  Bra- 
den,  130  Ind.  149,  14  L.  R.  A.  268;  Mauldin 
V.  GreenvUU,  33  S.  C.  1,  8L.  R.  A.  291;  Lott 
V.  Waycross,  84  Ga.  681. 

There  can  be  no  doubt  that  the  power  to 
light  the  streets  and  public  places  of  a  city  is 
one  of  its  implied  and  inherent  powers,  as  be- 
ing necessary  to  properly  protect  the  lives  and 
property  of  its  inhabitants,  and  as  a  check 
upon  immorality.  This  is  forcibly  set  forth 
by  Judge  Dillon,  in  his  work  on  Municipal 
Corporations,  as  follows:  **In  a  most  im- 
portant particular,  however,  Rome  suffers  by 
comparison  with  modern  cities.  Its  public 
places  were  not  lighted.  All  business  ^closed 
with  the  daylight.  The  streets  at  night  were 
dangerous.  Property  was  insecure.  No  at- 
tempt at  public  illumination  was  made.  The 
idea  does  not  seem  to  have  occurred  to  them. 
Persons  who  ventured  abroad  on  dark  nights 
were  dimly  lighted  by  lantern  and  torches. 
•  .  .  No  more  forcible  illustration  of  the 
necessity  and  advantages  of  lighting  a  city  can  , 
be  given  than  the  pictures  drawn  by  Lanciani 
and  Macaulay  of  the  state  of  a  great  city 
buried  in  the  darkness  of  night;  and  they 
show  how  clearly  the  power  to  provide  for  this 
is  essentially  and  peculiarly  one  pertaining  to 
municipal  rule  and  regulation.  Nor  are  these 
studies,  and  the  facts  that  they  reveal,  with 
out  practical  value  to  the  juris't.  They  dem- 
onstrate that  a  large  and  dense  collection  of 
human  beings,  occupying  a  limited  area, 
have  needs  peculiar  to  themselves,  which 
create  the  necessity  for  municipal  or  local 
government  and  regulation,  and  this  in  its 
turn  the  necessity  for  corporate  organization. 
The  body  thus  organized,  as  it  has  duties,  so 
it  acquires  rights,  peculiar  to  itself,  as  distin- 
guished from  the  nation  or  state  at  large." 
Dill.  Mun.  Corp.  4th  ed.  g  8a.  Upon  this 
paragraph,  the  sujpreme  court  of  Indiana,  in 
OrawfordmUe  v.  Braden,  130  Ind..  at  page 
157,  14  L.  R.  A.  at  page  272,  says:  "While 
Judge  Dillon's  remarks  .  have,  of  course, 
special  reference  to  great  cities,  the  differ- 
ence in  that  respect  between  the  greater 
and  minor  municipal  corporations  is  a 
difference  in  degree,  and  not  in  kind.  Wher- 
ever men  herd  together,  in  villages,  towns, 
or  cities,  will  be  found  more  or  less 
of  the  lawless  or  vicious;  and  crime  and 
vice  are  plants  which  flourish  best  in  the 
darkness.  So  far  as  lighting  the  streets,  al- 
leys, and  public  places  of  a  municipal  cor- 
poration is  concerned,  we  think  that,  inde- 
pendently of  any  statutory  power,  the  munici- 
pal authorities  have  inherent  power  to  provide 
for  lighting  them.  If  so,  unless  their  discre- 
tion is  controlled  by  some  express  statutory  re- 
striction, they  may,  in  their  discretion,  provide 
that  form  of  light  which  is  best  suited  to  the 
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wants  and  the  financial  condition  of  the  corpo- 
ration. It  is  well  settled  that  the  discretion  of 
municipal  corporations,  within  the  sphere  of 
their  powers,  is  not  subject  to  judicial  control, 
except  in  cases  where  fraud  is  shown,  or  where 
the  power  or  discretion  is  being  grossly 
abused,  to  the  oppression  of  the  citizen," — cit- 
ing Valparaiso  v.  Gardner,  97  Ind.  1,  49  Am. 
Rep.  416;  15  Am.  &  Eng.  Enc.  Law,  p.  1046. 
"We  can  see  no  good  reason  why  they  may 
not  also,  without  statutory  authority,  provide 
and  maintain  the  necessary  plant  to  generate 
and  supply  the  electricity  required.  rosse>s- 
ing  authority  to  do  the  lighting,  that  power 
carries  with  it  incidentally  the  further  power 
to  procure  or  furnish  whatever  is  necessary 
for  the  production  and  dissemination  of  the 
light.  The  only  authority  cited  which  holds 
a  contrary  doctrine  is  that  of  Spaulding  v.  Pea- 
body,  153  Mass.  129,  10  L.  R.  A.  397.  We  are, 
however,  unable  to  recognize  the  validity  of 
the  reasoning  in  that  case.  We  are  unable  to 
see  the  analogy  between  the  city  of  Boston, 
because  authorized  to  light  its  streets,  engag- 
ing in  whale  fishing  to  procure  oil  for  that  ptir- 
pose,  or  the  other  supposed  cases,  and  the  gen- 
eration and  supply  of  electricity.  Electricity 
is  not  a  commodity  which  can  be  bought  in 
the  markets  and  transported  from  place  to 
place,  like  oil." 

To  the  same  purport  of  this  able  opin- 
ion are  many  others,  among  them  Linn 
V.  Chamberaburg,  160  Pa.  511,  25  L.  R.  A. 
217  (in  which  it  is  said  that  "it  is  a  mis- 
take to  assume  that  municipal  corporations 
should  not  keep  abreast  with  the  progress 
and  improvements  of  the  age");  Jackson- 
mile  Klectnc  Light  Co.  v.  Jackson  nlle,  36  Fla. 
229,  30  L.  R.  A.  540;  State,  Atty.  Gm.,  v.  To- 
Itdo,  48  Ohio  St.  112,  11  L.  R.  A.  729;  He- 
guembourg  v.  Dunkirk,  49  Hun,  550;  Smith  v. 
Nashtille,  88  Tenn.  464,  7  L.  R.  A.  469;  Mitch- 
ell V.  Nfgaunee  (Mich.)  38  L.  R.  A.  157;  Sun 
Printing  d  Pub.  Asso.  v.  New  York,  152  N.  Y. 
257,  87  L.  R.  A.  788.  In  some  of  these  cases 
there  was  an  act  of  the  legislature  authorizing 
the  purchase  or  erection  of  the  electric  plant, 
and  the  last  is  noteworthy  as  sustaining  an  act 
authorizing  the  city  to  construct  a  street  rail- 
road at  its  own  expense;  but  all  of  them  are  in 
point  as  recognizing  that  these  purposes  are 
"city  purposes,"  and  within  the  scope  of  du- 
ties for  which  cities  and  towns  are  incorpo- 
rated. 

In  this  court,  at  last  term,  it  was  said  by  a 
unanimous  court,  in  Smith  v.  Goldsboro,  121 
N.  C.  360,  at  page  352,  that  the  city  "provides 
for  its  citizens  electric  lights  and  water,  as  it  is 
its  duty  to  do.  .  .  .  The  defendant  has 
taken  possession  of  said  streets  in  order  that  it 
may  perform  its  duty  to  its  citizens  and  fur- 
nish water  and  lights  to  the  owners  of  said 
loU."  And  at  bottom  of  page  353,  121  N.^C, 
it  is  said  that,  "having  been  taken  within  the 
corporate  limits  of  the  city  of  Qoldsboro,  they 
are  subject  to  all  the  burdens  and  entitled  to 
all  the  benefits  of  citizenship.  Paying  city 
taxes,  they  have  asked  for  two  of  the  greatest 
advantages  of  the  city,  water  and  lights,  and 
this  the  city  was  preparing  to  give  them,  but 
for  the  interference  of  the  plaintiff.  Such  in- 
terference is  without  warrant  in  law.  and  can- 
not be  sustained  upon  any  principle  of  equity." 
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This  decision  is  abreast  of  the  times,  and  is 
simply  a  recognition  of  the  fact  that  cities  and 
towns  are  not  incorporated  for  the  primary 
purposes  of  government,  the  protection  of 
person  and  property,  since  that  could  be  done 
by  the  justice  of  the  peace  and  constable,  as  in 
the  country  districts,  without  the  expensive 
machinery *of  municipal  government;  but  mu- 
nicipalities are  in  fact  not  so  much  for  govern- 
mental purposes  as  for  business  needs,  such  as 
paving,  lights,  security  against  fire,  water, 
sewerage,  and  the  like,  which  are  the  necessi- 
ties of  a  dense  population,  and  which  can  be 
furnished  more  cheaply  and  effectively  by  the 
representatives  of  the  municipality  chosen  to 
administer  Its  common  interests  than  by  sub- 
jecting each  citizen  to  the  unrestricted  de- 
mands of  organizations  of  private  capital. 
Lighting  being  one  of  those  necessities,  whether 
the  town  shall  furnish  kerosene,  gasoline,  gas, 
or  electric  lights,  and,  if  either  of  the  latter, 
whether  it  shall  procure  the  lights  by  paying 
exorbitant  prices  to  combinations  of  private 
capital,  or  shall  procure  them  at  about  one 
third  the  cost  (as  is  common  knowledge)  by  the 
city  owning  and  operating  the  plants,  are 
matters  which  must  be  left  to  the  discretion  of 
the  local  legislature,  elected  by  the  people  of 
the  municipality  for  these  very  purposes;  for 
the  small  criminal  jurisdiction  vested  in  the 
mayor  as  to  the  violation  of  town  ordinances  is 
purely  incidental.  In  Brodnax  v.  Groom,  64 
N.  C.  244,  Pearson,  Ch.  J.,  said  that  the  dis- 
cretion of  local  commissioners  over  expendi- 
tures, within  the  range  of  what  are  necessary 
expenses,  could  not  be  supervised  by  this  court 
without  "erecting  a  despotism  of  five  men." 
The  same  is  held  in  Wilson  v.  Charlotte,  74  N. 
C,  at  bottom  of  page  759,  and  reaffirmed  in 
JSatterihwaite  v.  Beaufort  County  Comrs.  76  N. 
C.  153.  While  electric  lighting  might  not 
have  been  a  necessity  years  ago,  it  has  become 
so  by  general  adoption  to-day;  and,  while  it 
would  not  be  a  necessity  for  a'smaller,  poorer, 
and  less  progressive  town  even  to-day,  it  may 
be  indispensable  for  a  larger  and  wealthier 
town,  rapidly  increasing  in  population;  and 
the  local  board  of  commissioners  may  be  in- 
trusted with  passing  upon  that  question,  and 
when,  as  here,  their  finaing  that  electric  light- 
ing is  a  necessity  is  not  gainsaid  in  the  plead- 
ings, this  court  cannot,  as  a  matter  of  law.  re- 
verse the  judgment  below,  and  hold  that  it  is 
not  a  necessity. 

In  CharlotU  v.  Shepard,  120  N.  C.  411,  there 
is  a  dictum  (since  it  was  not  necessary  to  the 
decision  of  the  case)  that  "the  furnishing  of  a 
«upply  of  water  to  the  people  of  the  city  is  not, 
in  itself,  a  necessary  expense,  in  the  sense  that 
the  city  must  own  and  operate  a  system  of 
waterworks."  But  there  is  a  wide  distinction 
between  that  case  and  this,  in  two  essentials, 
at  least:  There  was  no  finding  of  the  com- 
missioners, acquiesced  in  by  the  other  party, 
that,  as  a  matter  of  fact,  it  was  a  necessity  that 
the  city  should  own  waterworks;  and,  sec- 
ondly, the  reference  in  that  cane  was  to  the 
city's  owning  waterworks  for  the  purpose  of 
"furnishing  water  to  the  people,"—*,  e.,  to  in- 
dividuals,— whereas,  in  the  present  case  the 
commissioners  arc  establishing  the  electric 
plant  for  the  city  Itself,  to  light  its  streets, 
public  buildings,  and  squares,  as  they  are 
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compelled  to  do.  There  is  no  question  of  fur- 
nishing lights  10  the  people  as  individuals, 
though,  if  the  city  plant  is  established  for  city 
purposes,  we  know  of  nothing  which  will  for- 
bid its  furnishing  private  citizens.  But  water- 
works are  comparatively  little  used  by  the  city 
as  a  corporation,  except  for  protection  against 
fire,  and  it  Is  principally  for  the  purpose  of 
furnishing  water  to  individuals  at  a  moder- 
ate rate  that  municipalities  own  their  own 
waterworks;  and  it  may  be  argued,  therefore, 
that  waterworks,  unlike  lighting,  are  not  a 
necessity,  and  hence  cannot  be  established  un- 
til the  question  of  incurring  a  debt  therefor  is 
submitted  to  the  people,  it  would  seem,  how- 
ever, that  city  ownership  of  water  as  well  as 
lighting  plants  is  a  matter  vested  in  the  discre- 
tion of  the  city  government.  Light  and  water, 
sewerage  and  sanitation,  paving  and  fire  pro- 
tection, are  necessities,  and  are  objects  to  be 
obtained  by  municipal  organization.  Trans- 
portation is  not  necessary,  but  the  right  to  own 
and  operate  street-car  lines  can  be  conferred  on 
municipalities  by  legislative  action. 

There  is  an  unmistakable  trend  the  world 
over  towards  municipal  ownership  of  lighting, 
waterworks,  and  iCven  (to  some  extent)  street 
railways.  Judge  Dillon  refers  to  this,  and  in- 
timates that  it  is  commended  by  wisdom  and 
sound  policy.  2  Dill.  Mun.  Corp.  §  691,  note 
1.  In  Germany,  two  thirds  of  the  cities  own 
their  electric  lighting  and  car  plants,  and  the 
proportion  is  increasing.  The  same  Is  true  of 
the  other  countries  of  continental  Europe, 
there  being  a  great  increase  in  municipal  own- 
ership since  Judge  Dillon  wrote.  In  Great 
Britain  and  Ireland,  203  cities  and  towns,  be- 
ing in  fact  every  city  of  any  importance  save 
5,  own  their  lighting  plants,  not  only  for  their 
own  corporate  uses,  but  for  furnishing  light  to 
citizens,  and  the  average  price  of  gas  furnished 
to  the  citizen,  with  a  profit,  too,  to  the  munici- 
palities, is  54  cents  per  thousand.  In  this 
country,  too.  a  large  number  of  cities  own  their 
gnsplants.  Our  neighboring  capital.  Richmond, 
Virginia,  which  is  one  of  them,  has  owned  its 
gas  plant  since  1852,  and  furnishes  gas  at  $1 
per  thousand,  and  shows  a  large  annual  profit. 
A  large  and  increasing  number  of  cities  and 
towns  (already  over  200)  in  the  United  Stales 
own  their  electric-lighting  plants,  with  the  re- 
sult that  the  cost  to  the  municipalities,  from 
ofllcial  reports,  is  less  than  one  third  of  the 
average  cost  in  cities  buying  their  lights  from 
private  companies.  The  number  of  cities  in 
this  country  owning  their  waterworks  is  1.690 
(over  one  half),  out  of  a  total  of  8,196  having 
water  supply;  and  municipal  ownership  is 
steadily  increasing.  In  the  50  largest  cities  in 
the  Union  19  have  recently  changed  from  pri- 
vate ownership  to  municipal  ownership,  leav- 
ing  only  9  of  the  50  which  are  still  dependent 
for  their  water  supply  upon  private  companies. 
At  the  beginning  of  this  century  only  17  towns 
in  the  United  States  were  supplied  by  water- 
works, and  onlv  1  of  them  owned  its  water- 
works plant.  In  Great  Britain  one  third  of 
the  street  railways  (two  thirds  excluding  Lon- 
don) are  owned  by  the  cities  themselves,  witli 
the  result  of  lower  rates  and  better  accommo- 
dations, as  well  as  a  profit  to  the  municipali- 
ties, which  have  thus  been  enabled  to  lower 
taxation.    On  the  continent  of  Europe,  wher- 
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«ver  a  city  does  not  own  its  street  railways* 
they  are  under  city  control,  which  fixes  their 
rates,  especially  requiriDg  a  miDimum  rale 
{usually  1  cent,  or  2  cents,  at  most)  to  be 
charged  the  working  classes  going  to  and  from 
work,  and  a  division  of  profits  with  the  city. 
New  York  is  among  the  cities  which  own  the 
ferries,  though  at  present  it  leases  them  out. 
Thus,  the  concept  of  a  municipality  is  scarcely 
governmental  at  all,  except  incidentally,  for 
the  enforcement  of  its  ordinances;  but  it  is.  in 
truth,  a  great  business  agency,  to  supply  its 
people  with  the  prime  necessities  of  a  crowded 
population, — light,  water,  saoitation,  clean  and 
well-paved  streets,  and  protection  against  fire.- 
Indeed,  one  of  the  most  fruitful  causes  of  in- 
equality of  condition,  and  the  creation  of  a  few 
enormously  wealthy  men  at  the  expense  of  the 
general  public,  has  been  the  great  profits  made 
by  private  ownership  of  the  public  franchises 
of  furnishing  light,  water,  and  transportation 
to  large  bodies  of  men,  incorporated  into  cities 
and  towns.  Judge  Dillon,  mpra,  cites  other 
•countries  in  which  light  and  water  are  fur- 
nished, either  altogether,  or  in  a  majority  of 


cases,  by  the  municipality.  The  general 
movement  of  the  age  in  which  we  live  is  to- 
wards the  ownership  and  operation  of  these 
franchises  by  the  people  of  towns  and  cities, 
for  themselves,  though  the  agency  of  their  mu- 
nicipal corporations,  as  one  of  the  recognized 
and  chief  purposes  of  town  and  city  charters. 
The  point  immediately  before  us,  however,  is 
far  short  of  that,  and  is  fully  sustained  bv  the 
authorities  above  cited,  to  wit.  that  the  fight- 
ing of  streets  and  public  squares  and  buildings 
is  a  necessary  expense,  and  that  to  procure 
such  lighting  the  town  commissioners,  by  rea- 
sonable implication  from  their  general  powers, 
and  without  express  statutory  enactment  or 
popular  vote,  have  a  right  to  establish  an  elec- 
tric-light plant,  just  as  they  can  build  a  guard 
house,  buy  a  fire  engine,  erect  a  public  hos- 
pital, or  bore  an  artesian  well.  It  would  be 
otherwise,  of  course,  if  the  corporation  under- 
took to  operate  a  cotton  factory,  or  some  other 
enterprise  not  within  the  scope  of  its  recog- 
nized duty,  as  lighting  the  town  is  universally 
held  to  be. 
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1.  The  remoTal  of  a  water  meter  by  a 
eommljwloner  wbo  is  empowered  ^*to  furnish 
and  attach  meters  where  be  deems  It  necessary,^* 
whereby  the  oonsumer  Is  required  to  pay  aooord- 
iDir  to  the  number  of  flztures  used,  does  not  in- 
friDge  tbe  riffbts  of  a  water  consumer  wbo  had 
so  arranged  bis  fixtures  when  be  had  the  meter 
that,  on  Its  removal,  be  would  have  to  pay  more 
than  twenty  times  as  much  as  other  water  takers 
pay  for  the  same  quantity  of  water,  when  it  does 
not  appear  that  tbe  rates  charged  for  fixtures 
were  unreasonable  or  unjustly  discriminating. 

3.   The  fkct  that  a  man  was  iisiBg^  a 

:  water  meter  when  he  put  in  fixtures  in  bis 
building  does  not  affect  bis  rlgbts  wltb  respect 

r  to  tbe  removal  of  tbe  meter,  when  be  bad  no 
contract  for  Its  continuance. 

(February  26. 1808.) 

APPEAL  by  complainant  from  a  decree  of 
the  Supreme  Judicial  Court  for  Suffolk 
Connty  in  favor  of  defendant  in  a  suit  brought 


to  enjoin  the  removal  of  a  water  meter  from 
complainant's  house.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Nathaniel  W.  Ladd  for  appellant. 

Mr.  John  T.  Wheelrig^ht  for  appellee. 

Knowlton«  J.,  delivered  the  opinion  of 
the  court: 

Under  Stat  1895,  chap.  449,  §  18,  the  water 
commissioner  of  the  city  of  Boston,  acting  for 
the  city,  is  authorized  to  take  the  waters  to  be 
used  for  a  water  supply,  and  "to  sell  said  wa- 
ters, or  parts  thereof,  and  to  fix  the  rates  to  be 
paid  therefor  by  the  owner  of  tbe  premises  to 
which  any  of  said  water  is  furnished,  or  by 
the  person  or  persons  using  any  of  said  water," 
etc.  The  plaintiff  is  the  owner  of  a  but  Mine 
to  which  water  is  furnished  by  said  city,  ana 
he  complains  that,  while  he  has  been  accus- 
tomed to  have  the  water  measured  by  a  meter, 
and  to  pay  for  it  under  tbe  rules  applying  to 
water  furnished  through  meters,  the  water 
commissioner  threatens  to  take  out  the  meter, 
and  to  compel  him  to  pay  for  the  water  under 
the  rules  applying  to  unmeasured  water,  which 
is  charged  for  at  an  established  rate  for  each  fix- 
ture through  which  it  is  used.  The  statute 
above  quoted  allows  the  water  commissioner 


NOTB.— For  water  rates  as  taxes,  see  Wagner  v. 
Bock  Island  (lU.)  Sn  L.  R.  A.  519,  and  Wite;  also  Silk- 
man  v.  Yonkers  Water  Comrs.  (N.  Y.)  87  L.  K.  A. 

For  governmental  power  to  reffulate  rates,  see 
note  to  Winchester  ft  L.  Turnp.  Road  Co.  v,  Crox- 
ton  (Ky.)  33  L.  R.  A.  177,  on  paffe  181;  also  Brymer 
V.  Butler  Water  Co.  (Pa.)  36  L.  R.  A.  800:  Detroit  v. 
Detroit  Water  Comrs.  (Mich.)  81  L.  R.  A.  468;  Sau 
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Dlegro  Water  Co.  v.  San  Dleffo  (Cal.)  88  L.  R.  A.  460. 

For  rlgbt  to  compel  water  supply,  see  note  to 
Rusbvllle  V.  Rushvllle  Natural  Oas  Co.  (Ind.)  15  L. 
R.  A.  321;  also  Wood  v.  Auburn  (Me.)  29  L.  R.  A. 
376;  and  American  Waterworks  Co.  v.  State, 
Walker  (Neb.)  80  L.  R.  A.  447. 

As  to  furnisbln?  separate  supply  to  tenants  In 
same  building,  see  Kelsey  v.  Marquette  Fire  ^ 
Water  Comrs.  (Mich.)  87  L.  R.  A.  675. 
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"to  furnish  and  attach  meters  where  he  deems 
it  necessary."  It  authorizes  him  to  fix  the 
rates  to  be  paid  for  water  furnished  without 
meters  as  well  as  for  thnt  which  i»  measured. 
It  implies  that  there  may  be  at  least  two  gen- 
eral methods  of  determining  prices,— one  for 
water  which  is  measured,  and  one  for  water 
which  is  not  measured.  It  appears  by  the 
plaintiff's  bill  that  the  method  adopted  where 
water  is  not  measured  is  to  establish  the  price 
for  each  fixture  of  a  certain  kind  at  which 
water  is  supplied.  There  is  no  averment  in 
the  bill  that  this  is  not  a  reasonable  method,  or 
that  the  water  commissioner  has  not  estab- 
lished uniform  rales  for  all  fixtures  of  a  par- 
ticular kind.  There  is  no  averment  that  the 
rates  established  for  measured  water  are  not 
reasonable  for  water  supplied  in  that  manner, 
nor  is  it  averred  that  rates  for  buildings  gen- 
erally, which  are  charged  at  a  certain  price 
per  fixture,  are  not  reasonable  as  compared 
with  the  rates  for  measured  water,  when  the 
nature  of  the  uses  and  the  methods  of  furnish- 
ing in  different  places  are  taken  into  account. 
The  bill  does  not  show  that  the  plaintiff's 
building  is  not  of  a  class  in  which  the  charges 
for  water  are  usually  at  the  established  rate 
per  fixture. 

Considerable  discretion  in  determining  the 
methods  of  fixing  rates  is  necessarily  given  by 
the  statute  to  the  water  commissioner.  Money 
must  be  obtained  from  water  takers  to  reim- 
burse the  city  wholly  or  in  part  for  the  expense 
of  furnishing  water.  An  equitable  determina- 
tion of  the  price  to  be  paid  for  supplying  water 
does  not  look  alone  to  the  quantity  used  by 
each  water  laker.  The  nature  of  the  use  and 
the  benefit  obtained  from  it,  the  number  of 
persons  who  want  it  for  such  use,  and  the 
effect  of  a  certain  method  of  determining  prices 
upon  the  revenues  to  be  obtained  by  the  city, 
and  upon  the  interest  of  properly  holders,  are 
all  to  be  considered.  Under  any  general  and 
uniform  system  other  than  measuring  the  wa- 
ter, some  will  pay  more  per  gallon  than  others. 


It  appears  by  the  bill  that  the  plaintiff  has  so 
arranged  fixtures  in  his  building  that  he  and 
his  tenants  can  obtain  the  convenience  and 
benefit  of  having  water  to  use  in  many  places, 
while  the  quantity  which  they  want  to  use  in 
the  whole  building,  paid  for  at  the  rate  per 
gallon  charged  for  measured  water,  would  cost 
only  $5  per  year.  He  has  been  accustomed  to 
pay  $15  per  year,  because,  however  small  the 
quantity  used,  that  is  the  lowest  sum  per  year 
for  which  water  will  be  furnished,  under  the 
rules,  through  any  meter.  The  only  averment 
in  the  bill  which  tends  to  show  that  the  charge 
for  his  building  after  the  meter  is  removed 
will  be  unreasonable  is  that  he  **will  be  obliged 
to  pay  more  than  twenty  times  as  much  as 
other  water  takers  pay  for  the  same  quantity 
of  water."  This  means  that  the  arrangement/ 
of  fixtures  in  his  building  is  such  that,  pay- 
ing by  the  fixture  at  the  ordinary  rate  the 
aggregate  quantity  used  will  be  so  small  as  to 
miake  the  price  per  gallon  twenty  times  as 
much  as  the  price  paid  for  measured  water 
where  meters  arc  allowed  to  be  used,  or  the 
lowest  price  paid  at  rates  by  the  fixttire  where 
the  largest  quantities  are  used  through  the 
fixtures.  This  does  not  show  that  charging 
by  the  fixture  is  an  improper  method.  It  only 
shows  that  the  number  and  arrangement  of 
the  fixtures  in  the  plaintiff's  building  are  un- 
economical for  the  owner  as  compared  with 
a  different  construction  and  arrangement  of 
the  conveniences  for  using  water  in  some  other 
buildings.  The  rights  of  the  parties  are  not 
affected  by  the  fact  that  plaintiff  was  using  a 
meter  when  he  put  in  his  fixtures.  He  knew 
that  he  had  no  contract  for  the  future  with 
the  city  in  regard  to  the  mode  of  fixing  the 
price  to  be  paid  for  water,  and  it  appears 
that  the  quantity  which  he  has  been  using  is 
onl^  about  a  third  of  the  smallest  quantity  for 
which  water  is  ever  charged  by  the  gallon, 
running  through  a  meter.  The  bill  does  not 
state  a  case  for  relief  in  equity. 
Bill  dismissed. 


UTAH   SUPREME  COURT. 


Joseph  M.  THOMPSON,  Eespt., 
f>. 
SALT     LAKE    RAPID  TRANSIT    COM- 
PANY, Appt. 

( Utah ); 

*1.   When  both  parties  are  nef^li^ent* 

the  true  rule  is  held  to  be  that  the  party  wbo  last 
has  a  clear  opportunity  to  avoid  the  accident, 

*Headnotes  by  Miner,  J. 


notwithstanding  the  ne^Iiffence  of  his  opponent. 
Is  considered  solely  respoDgible  for  It. 

2*  A  plaintur  may  recover  damagres  for 
an  injury  canoed  by  the  defendant's 
ne^li^ence*  notwithstanding  tbe  plaintiff's 
own  negliirence  exposed  him  to  tbe  risk  of  Injury, 
If  such  iDjury  was  proximately  caused  by  the 
defendant's  omii>sion,  after  becomtner  aware  of 
tbe  plaintllTs  danger,  to  use  ordinary  care  for 
the  purpose  of  avoiding  the  injury  to  him. 

8.    A    street-car    company    operating 


Note.— As  to  the  rule  of  the  last  clear  chance  in 
negligence  cases,  see  also  Smith  v.  Norfolk  &  8.  K. 
Co.  (N.  C.)  25  L.  R.  A.  287;  and  Pickett  v.  Wilming- 
ton &  W.  R.  Co.  (N.  C.)  30  L.  R.  A.  257. 

In  tbe  present  case  the  negligence  of  the  boy  who 
was  killed  seems  to  have  been  subsequent  to  that 
of  the  railroad  company,  and  it  seems  to  have  been 
40  L.  R.  A. 


the  boy  wbo  had  the  last  clear  opportunity  to 
avoid  tbe  accident.  The  verdict  of  the  Jury  that 
the  direct  and  proximate  cause  of  the  accident  was 
the  negligence  of  the  railroad  company  must  have 
been  rendered  by  ignoring  the  rule  as  to  the  effect 
of  the  last  clear  opportunity. 
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electric  cars'in  a  public  street  which  increases 
the  hazards  and  daofrers  to  pedestrians  is  held  to 
a  decree  of  care  proportionate  to  the  increased 
danger  arisinir  from  the  use  of  such  propel  liner 
power.  The  flrreater  the  danger,  the  )f  reater  the 
care  must  be  to  avoid  Injury. 

A.  Where  deceased  was  deaf  and  dumb, 
but  a  well-^rown  boy  of  fourteen  years,  poseess- 
inR  average  intelligence  and  iroodeycNiKht,  -Hdd, 
that,  under  such  circumstances,  he  was  the  more 
bound  to  use  his  cyesiRht,  and  that  the  questtion 
of  his  contributory  nei^li^rence  was  properly  sub- 
mitted to  the  Jury. 

:6.  Where  it  appeared  that  when  the 
motorman  saw  the  deceased  approach- 
ing the  track,  with  an  evident  intention  to 
cross,  without  seeinir  the  car,  the  motorman  ap- 
plied the  brakes,  but  they  were  so  defective  that 
they  did  not  work,  and  he  received  a  shock  from 
the  defective  motor  that  delayed  his  purpose  for 
a  second;  that  he  could  not  stop  the  car  until  the 
injury  was  done,  because  of  the  defective  brakes: 
that  the  car  ran  50  feet  after  strikinfr  the  de- 
ceased; that  the  defendant  bad  repeated  notice 
of  the  defective  brakes  and  motor,  but  failed  to 
repair  them;  that,  if  the  car  had  been  in  repair, 
it  oould  have  been  stopped  within  8  feet,— He/d, 
that  the  defendant  was  negrllerent  in  the  use  of 
such  car. 

'6*  If  the  defendant  knowing^ly  placed 
in  operation  npon  the  public  street  a 
defective  car  that  could  not  be  controlled  be- 
cause  the  appliances  provided  for  that  purpose 
were  out  of  repair,  and  the  injury  complained 
of  was  occasioned  by  such  defective  brakes  and 
appliances,  and  the  motorman  was  unable  to 
avoid  the  effect  of  the  contributory  neirliirenoe 
of  the  deceased,  becaase  of  such  defects,  then  it 
could  properly  be  said  that  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  injury. 

"J*  The  defendant  should  not  be  allowed 
to  excuse  its  own  want  of  reasonable 
care*  and  avoid  liability,  by  showing  that,  prior 
to  and  at  the  time  of  the  accident,  it  had  know- 
inffly  been  negligent  in  keeping  its  car  and  ap- 
pliances in  order  and  repair,  and  that  on  account 
of  such  negligence  it  was  unable  to  prevent  the 
injury  complained  of  at  the  time  by  the  use  of 
ordinary  oare. 

(February  19, 1896.) 

APPEAL  by  defendant  from  a  ludj^ment  of 
the  District  Court  for  Salt  Lake  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  killing 
of  plaintiff's  minor  child.     Afflnned. 

Statement  by  Miner,  J. : 

This  action  was  brought  to  recover  damages 
for  negligently  causing  the  death  of  the  plain- 
tiff's son.  The  complaint  charges  that  the  de- 
fendant negligently  and  carelessly  failed  to 
have  itfi  cars  supplied  with  suitable  brakes, 
switches,  and  motors,  and  that  by  reason 
thereof,  and  of  the  negligent  and  careless  opera- 
tion of  its  cars,  it  was  driven  on  and  over  the 
plaintiff's  son,  a  minor  child  of  fifteen  years, 
who  died  from  the  effects  of  the  injuries  re- 
ceived. The  testimony  on  the  part  of  the 
plaintiff  was  to  the  effect  that,  upon  the  day 
in  question,  the  defendant's  car  was  proceed- 
ingm  an  easterly  direction  along  Fourth  South 
street.  Salt  Lake  City,at  the  rate  of  6 or  7  miles 
an  hour;  that  at  this  time  the  plaintiff  was  en- 
gaged In  vending  in  said  city,  and  had  stopped 
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his  cart  on  the  east  side  of  the  street,  at  a  dis- 
tance of  al)out  40  feet  from  the  railroad  track; 
that  the  deceased,  a  deaf  and  dumb  boy  be- 
tween fourteen  and  fifteen  years  of  age  was 
wiih  him,  and  was  sent  on  *an  errand  across 
the  street,  and  across  the  railroad  track.  The 
plaintiff,  when  he  sent  his  son  across  the  street, 
did  not  look  up  and  down  the  track  to  see  if  a 
car  was  approaching.  If  he  had  done  so,  he 
would  have  seen  the  car  in  question.  No  ob- 
struction prevented  his  view  of  the  car.  After 
the  l)oy  had  started  across  the  street,  the  plain- 
tiff was  busy,  with  his  face  turne<i  in  the  op- 
posite direction.  The  boy  had  proceeded  but 
a  short  distance  when  the  plaintiff's  attention 
was  attracted  by  the  ringing  of  the  bell  on 
the  street  car.  He  looked  up.  and  saw  the  car 
approaching,  at  a  distance  of  about  89  feet 
from  the  place  where  the  boy  was.  At  the 
same  time,  the  boy  was  about  20  feet  from  the 
place  of  the  accident.  lie  said  at  first  he  was 
not  alarmed ;  that  he  did  not  think  there  was  any 
danger:  that,  if  the  boy  had  had  his  hearing, 
the  ringing  of  the  bell  would  have  attracted 
his  attention,  but  when  the  boy  had  gotten 
within  3  or  4  feet  of  the  track,  and  the  car 
was  then  within  a  short  distance,  he  then  for 
the  first  time  became  alarmed.  Plaintiff  did 
not  see  the  deceased  look  up  or  look  in  the 
direction  of  the  approaching  car.  The  mo- 
torman rang  the  bell  three  or  four  times,  and 
then,  finding  it  did  not  attract  the  attention  of 
the  boy,  attempted  to  stop  the  car,  but  failed; 
and  the  car  struck  the  boy,  who  died  from  the 
effect  of  the  injuries.  The  car  was  40  or 
50  feet  from  the  plaintiff  at  this  time, 
and  the  boy  was  passing  on  north,  to- 
wards the  railroad  track,  seemingly  intent  on 
his  errand,  and  without  noticing  the  car.  The 
car  struck  the  boy  as  he  passed  over  the  north 
rail.  The  car  passed  on  about  58  feet  beyonfV 
where  the  boy  was  struck  before  it  was  slop- 
ped. The  boy  attended  school,  and  could  un- 
derstand signs  in  writing.  Plaintiff  did  not 
consider  it  as  safe  for  the  boy  to  be  out  as  it 
would  be  if  he  could  hear  and  s];)eak.  The 
boy  had  no  other  defect  except  that  he  was 
deaf  and  dumb.  He  was  a  well  grown  boy, 
a  little  over  the  average  size,  and  equalled  the 
average  of  intelligence  and  quickness  of  com- 
prehension as  compared  with  children  in  the 
full  possession  of  their  faculties.  He  knew  of 
the  existence  of  street  cars  and  lines.  The 
motorman  testified  that  the  car  was  running 
at  a  rate  of  about  6  miles  an  hour;  that  he 
saw  the  boy  coming  north  when  about  20  feet 
from  the  track;  that  he  put  his  foot  on  the 
gong,  and  turned  off  the  power,  intending  to 
reverse  the  car;  that,  when  he  turned  off  the 
power,  he  had  one  hand  on  the  brake,  and  re- 
ceived a  shock  from  the  motor  that  disabled 
him  for  a  second;  that  the  hind  brake  of  the 
car  was  loose,  and  kicked  off;  that  the  brakes 
on  the  car  were  not  in  good  condition;  that 
the  car  had  been  disabled  in  a  collision  in 
March  before  the  accident,  and  after  that  it 
could  not  be  controlled  by  the  brakes;  that 
shocks  from  the  brakes  were  frequent;  that, 
when  he  turned  off  the  power,  he  intended  to 
reverse  but  for  the  shock  he  received;  the 
car  had  been  out  of  repair  for  a  considerable 
length  of  time  before  the  accident,  and  witness 
haa  reported  it  to  the  proper  officer  of  defend- 
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ant  every  time  be  used  it  for  weeks  prior  to 
the  accideut;  that  the  brakes  would  not  stop 
the  car;  that  be  applied  the  brakes  as  soon  as 
he  saw  the  boy  was  likely  to  cross  the  track, 
and  did  all  he  could  to  warn  the  boy  and  stop 
the  car,  but  could  not  stop  it  in  time  to  save 
him;  that  the  boy  did  not  look  up  towards 
the  car,  but  looked  straight  ahead;  that,  if  the 
car  had  been  in  repair  like  other  cars,  he 
thought  he  could  have  stopped  it,  by  reversing 
in  about  8  feet.  Other  witnesses  testified 
that  the  motor  was  out  of  repair;  that  the 
axles  were  sprung;  that  the  brakes  would  not 
work;  and  that  motormen  would  frequently 
be  shocked  by  electricity  from  the  motor. 
Such  reports  came  from  tbe  motormen  to  the 
night  inspector  very  frequently  before  the 
accident.  The  defendant  offered  testimony 
tending  to  show  that  tbe  car  and  brakes  were 
in  good  condition  at  the  time  of  the  accident. 

Mmrs.  Williams,  Van  Cott,  &  Suth- 
erland»  for  appellant: 

In  the  case  at  bar  the  deceased,  so  far  as  the 
evidence  shows,  did  not  look  up  or  down  the 
track  before  starting  across  the  street  or  at  any 
time  thereafter.  If  there  can  be  such  a  thing 
as  the  establishment  of  contributory  negligence 
as  a  matter  of  law,  by  reason  of  failure  of  a 
person  to  make  u«e  of  his  senses  before  cross- 
ing a  railroad  track,  surely  it  was  established 
in  this  case. 

Ehrisman  v.  East  Harrtsburg  City  Pass  R. 
Co.  150  Pa.  180,  17  L.  R  A.  448;  Carson  v. 
Federal  Street  A  P.  Valley  R.  Co,  147  Pa.  219, 
15  L.  R.  A.  257;  Ward  v.  Rochester  EUctric  R. 
Co.  48  N.  Y.  S.  R.84:  Hamilton  v.  Third  Ave. 
R.  Co.  6  Misc.  882;  Davidson  v.  Denver  Tram- 
way Co.  4  Colo.  App.  288;  Kelly  v.  Hendrie,  26 
Mich.  255;  Boerth  v.  West  Side  R.  Co.  87  Wis. 
288;  Chicaffo  West  Div.  R.  Co.  v.  Bert,  69  III. 
8S9;  Philadelphia  &  R.  R.  Co.  y. Peebles,  28  U.S. 
App.  405,  67  Fed.  Rep.  591,  14  C.  C.  A.  555; 
Booth,  Street  Railway  Law,  §  5816;  TJiompson 
V.  Buffalo  R.  Co.  145  "is".  Y.  196;  Buthys.  Phil- 
adelphia Traction  Co.   126  Pa.  559. 

The  fact  that  the  deceased  was  deaf  and 
dumb,  and  was  of  the  age  of  only  fourteen  or 
fifteen  years,  does  not  excuse  him  from  full  le- 
gal responsibility  for  his  contributory  negli- 
gence. 

Purl  V.  St.  Louis,  K.  C.  d-  N.  R.  Co.  72 
Mo.  168;  Schexnadrye  v.  Texas  <fe  P.  R.  Co. 
46  La.  Ann.  248;  2  Shearm.  &  Redf .  Neg.  §  481 : 
Twist  V.  Winona  dr  St.  P.  R,  Co.  39  Minn. 
164;  WendeU  v.  lieicYork  C.  <fe  U.  R.  R.  Co.  91 
N.  Y  .420;  Tucker  v.  Neio  York  C.  &  H.  R.  R. 
Co.  124  N.  Y.  808;  Reunolds  v.  iV<?w  York  C.  dt 
U.  R.R.  Co.  58  N.  Y.  248;  Masser  v.  Chicago, 
R.  I.  d-  P.  R.  Co.  68  Iowa,  602;  Rodgersv.  Lees, 
140  Pa.  475,  12  L.  R  A.  216:  Robinson  v.  Ore- 
gon Short  Line  &  U.  N.  R.  Co.  7  Utah.  403,  13 
L.  R.  A.  765:  Messenger  v.  Dennie,  137  Mass. 
197,  50  Am.  Rep.  295;  Ediffv.  Wabash.  St.  L. 
<fe  P.  R.  Co.  64  Mich.  196:  ^agle  v.  Allegheny 
Valley  R.  Co.  88  Pa.  35,  32  Am.  Rep.  413. 

The  plaintiff  himself  was  also  guilty  of  con 
tributory  negligence,  and  this  would  prevent  a 
recovery  irrespective  of  the  negiigence  of  the 
deceased. 

Beach.  Contrib.  Neg.  §  44;  Pratt  Coal  cfc  7. 
Co.  V.  Bratcley,  83  Ala.  371:  Johnson  v.  Read- 
ing City  Pass.  R.  Co.  180  Pa.  647. 
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In  the  case  at  bar,  whatever  negligence  there 
was  on  the  pari  of  the  defendant  in  sending^ 
out  a  car  with  defective  brakes  and  motor 
had  already  occurred.  It  preceded,  or  at  most 
was  concurrent  with,  the  negligence  of  the  de- 
ceased. The  negligence  of  the  deceased  in 
running  in  front  of  the  approaching  car  was- 
later  in  time  or  at  most  was  concurrent  with 
that  of  the  company  in  that  respect.  In  either 
event,  nothing  more  being  shown,  the  defend- 
ant would  not  be  responsible. 

If  the  boy  was  guilty  of  contributory  negli- 
gence, the  defective  condition  of  tbe  ear  wa& 
not  the  proximate  cause  of  the  injury,  but  the 
neeligence  of  the  boy  was. 

Hays  V.  Oainsville  Street  R.  Co.  70  Tex.  602; 
Beach,  Contrib.  Neg.  pp.  68  et  seq.;  Keefe  v. 
Chicago  <fc  N.  W.  R.  Co.  92  Iowa,  182;  t^ith 
V.  Norfolk  <fc  S.  R.  Co.  114  N.  C.  728,  25  L.  R 
A.  287. 

Not  only  was  the  contributory  negligence  of 
deceased  subsequent  to  the  negligence  of  the 
defendant  in  sending  out  a  defective  car,  but  if 
the  motorman  was  negligent  Mn  not  stopping 
or  slowing  up,  the  contributory  negligence  of 
the  deceased  was  concurrent  therewith  down 
to  the  moment  before  he  stepped  on  the  track 
in  front  of  the  advancing  car. 

Missouri  P.  R.  Co.  v.  Moseley,  12  U.  8.  App. 
601,  57  Fed.  Rep.  921,  6  C.  C.  A.  641;  Kirtley 
V.  Chicago,  M.  &  St.  P.  R.  Co.  66  Fed.  Rep. 
386;  Watson  v.  Mound  City  Street  R.  Co.  183 
Mo.  246. 

Messrs.  Franklin  S.  Richards  and 
James  H.  Moyle,  for  respondent: 

The  case  is  purely  one  of  proximate  cause, 
and,  by  analogy,  comes  clearly  within  the  prin- 
ciple laid  down  in  Hyde  v.  Union  P.  R.  Co.  7 
Utah.  356. 

It  is  enough  that  when  the  opportunity  was 
presented  it  was  unavailing,  solely  because  of 
the  defendant's  negligence. 

Hall  V.  Ogden  City  Street  R.  Co.  13  Utah, 
243;  Penny  v.  Rochester  R.  Co.  7  App.  Div. 
595. 

Miner»  J.,  delivered  the  opinion  of  the 
court: 

Tbe  court  submitted  the  question  of  the  neg- 
ligence of  the  defendant,  the  contributory 
negligence  of  the  deceased,  in  connection 
with  his  age,  capacity,  and  condition  under 
the  circumstances,  and  tbe  condition  of  the 
car,  to  the  jury.  The  court  instructed  the 
jury,  among  other  things,  that,  "even  though 
you  believed  the  son  of  the  plsintiff  was 
guilty  of  contributory  negligence  by  crossing 
the  track  without  observing  whether  or  not 
the  cars  were  running  thereon  and  in  opera- 
tion, or  by  any  other  act,  and  that,  if  be  had 
been  free  from  such  contributory  negligence, 
the  injury  would  not  have  occurred,  yet  if  the 
motorman.  after  the  act  of  contributory  neg- 
ligence complained  of,  had  the  opportunity, 
or  could,  by  tbe  use  of  reasonable  care,  bad 
the  brakes  and  motor  of  the  car  been  in  proper 
condition,  have  avoided  the  accident,  then  the 
act  of  said  motorman,  which  is  the  act  of  de- 
fendant company,  was  the  proximate  cause  of 
the  injury  complained  of  by  the  plaintiff.*' 
"  If  you  believe  from  the  evidence  that  the 
defendant  company  exercised  due  care  and 
caution  in  operating  the  car  at  the  time  of  the 
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accident,  and  that  the  accident  was  not  in  any 
way  the  result  of  any  defect  in  the  appliances 
for  controlHnfi;  the  car,  then  the  defendant 
would  not  be  liable. "  £xceplion8  were  taken 
to  these  instructions.  Appellant's  counsel 
contend  that  coDcediog  the  fact  that  the  de- 
fendant was  negligent  in  sending  out  a  de- 
fective car,  and  that  the  deceased  was  also 
negligent  in  crossing  the  track  in  front  of  the 
car,  in  such  a  case  it  was  the  only  duty  of 
the  defendant,  after  discovering  the  dangerous 
situation  of  the  deceased  caused  bv  his  own 
negligence,  to  exercise  all  reasonable  care  and 
diligence  at  his  command  at  the  time  of  the 
injury,  and  that  when  the  motorman  did  all 
he  could  to  stop  the  car,  although  its  brakes 
were  defective,  the  defendant  could  not  be 
held  liable,  even  if  the  car  had  been  sent  out 
in  a  defective  condition  with  the  defendant's 
knowledge;  that,  as  nothing  could  be  done  by 
the  motorman  after  the  discovery  of  the  boy's 
negligence  to  remedy  the  defective  condition 
of  the  car,  all  that  he  was  required  to  do  was 
to  use  the  defective  appliances  which  he  had 
to  stop  the  car;  that,  if  the  deceased  was  guilty 
of  contributory  negligence,  the  unsafe  and  de- 
fective condition  of  the  car,  although  known 
to  the  defendant,  was  not  the  pn>ximate  cause 
of  the  injury.  The  result  of  such  a  doctrine 
would  be  that  under  such  circumstances, 
when  the  defendant  discovered  negligence  in 
a  plaintiff,  he  could  legally  excuse  the  exercise 
of  his  own  want  of  reasonable  care,  by  show- 
ing that  its  appliances  and  brakes  were  in 
such  a  wretched  condition  at  the  time,  on  ac- 
countof  its  previous  and  continued  negligence, 
that  it  was  incapacitated  from  preventing  the 
injury  complained  of  at  the  time  by  the  use  of 
reasonable  care.  This  position  of  the  able 
counsel  for  the  defendant  is  not  only  ingeni- 
ous, but  is  apparently  supported  by  some 
authority  bearing  upon  the  general  question 
of  contributory  negligence;  but  we  cannot 
subscribe  to  such  a  doctrine  when  applied  to 
the  operation  and  management  of  electric 
cars  upon  the  streets  in  a  city  where  the  lives 
and  safety  of  pedestrians  are  largely  depend- 
ent upon  the  safe  equipment  and  perfect  con- 
dition of  the  appliances  with  which  a  street 
car  is  propelled,  operated,  and  controlled.  If 
such  a  doctrine  should  be  established,  it  would 
practically  place  the  exclusive  right  to  the  use 
of  the  street  occupied  by  the  streetcar  com- 
pany in  such  company,  to  the  exclusion  of  the 
citizen.  If  the  citizen  used  the  street,  he 
would  do  so  at  the  peril  of  his  own  safety. 
If  such  rules  were  applicable  to  contributory 
negligence,  his  safety  in  crossing  a  street  where 
street  cars  were  operated,  with  his  right  to  re- 
cover damages  in  case  of  negligence,  would 
largely  depend  upon  the  option  of  the  com- 
pany to  keep  its  appliances  in  good  repair.  In 
case  of  his  injury  by  its  negligence,  the  fact 
of  such  negligence  on  the  part  of  the  company 
would  be  a  bar  to  his  recovery  in  case  he  con- 
tributed to  the  accident,  which  the  company 
could,  by  the  use  of  reasonable  care,  have 
avoided. 

Persons  traveling  upon  a  public  street,  and 
crossing  street-car  tracks,  are  not  held  to  the 
same  degree  of  care  as  when  crossing  a  steam - 
railroad  track.  This  is  so  because  in  the  one 
case  the  street  car  can  or  should  be  in  such  a 
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condition  as  to  be  brought  readily  under  con- 
trol, and  because  the  public  have  a  right  to 
travel  upon  all  of  the  public  streets,  while 
such  rights  do  not  usually  exist  with  reference 
to  steam-railroad  tracks.  When  the  streets 
were  originally  platted,  they  were  not  de- 
signed for  street  railways,  but  were  confined 
to  the  right  of  public  travel,  with  equal  rights 
to  all  persons  traveling  thereon.  The  right 
conferred  upon  a  street  railway  is  not  superior 
to  that  of  the  public  at  large,  except  the  right 
to  lay  its  tracks  and  operate  its  cars,  which 
must  be  done  with  as  little  inconvenience  as 
possible  to  the  public  travel.  The  right  con- 
ferred includes  no  exclusive  right  to  use  the 
track  or  street.  Neither  has  the  citizen  the  ex- 
clusive right  to  the  use  of  the  street  or  track. 
The  cars  have  the  right  of  way  in  case  of  meet- 
ing vehicles  or  persons  on  the  track,  but  each 
party  is  t>ound  to  exercise  such  ordinary  care, 
prudence,  and  precaution  to  avoid  injury  as 
the  surrounding  circumstances  may  require. 
That  which  might  be  ordinary  care  in  running 
horse  cars  might  be  gross  negligence  in  oper- 
ating street  cars  propelled  by  electricity  or 
running  at  a  high  rate  of  speed.  The  electric 
car  is  propelled  by  a  force  that  cannot  be 
easily  controlled  except  by  such  appliances  as 
are  expressly  provided  for  that  purpose.  With- 
out these  appliances  to  control  it,  it  becomes 
dangerous.  Neglect  to  provide  these  safe- 
guards for  its  control  and  management  is  neg- 
ligence. **  The  duty  of  the  company  to  rec- 
ognize the  rights  of  persons  in  the  lawful 
use  of  the  streets  is  imperative,  and,  if  it 
adopts  a  propelling  power  which  increases 
the  hazards  of  such  persons,  it  must  be  held 
to  a  degree  of  care  proportionate  to  the  in- 
crease of  danger  because  of  such  propelling 
power.  This  is  so  because,  the  more  danger- 
ous the  appliance,  the  more  likely  it  is  for 
casualties  to  happen;  and,  consequently,  the 
greater  the  degree  of  care  which  must  neces- 
sarily be  exercised  in  order  to  avoid  their  oc- 
currence." When  the  defendant  placed  it« 
cars  upon  the  track  for  service,  the  deceased 
had  a  right  to  expect  that  the  usual  appliances 
required  for  starting,  stopping,  and  control- 
ling the  car  were  provided.  Knowingly 
placing  an  electric  car  upon  a  track  in  a  pub- 
lic street,  and  allowing  it  to  run  without  such 
appliances  for  its  control,  is  not  only  gross 
negligence,  but  it  may  amount  to  criminal 
negligence  in  case  of  injury  to  one  without 
his  fault. 

In  the  case  at  bar,  the  motorman  saw  the 
deceased  when  he  was  about  20  feet  from  the 
track.  He  rang  the  bell,  and  as  the  deceased 
approached  the  track,  with  the  evident  inten- 
tion of  crossing  without  looking  up  or  seeing 
the  car,  he  applied  the  brakes,  and  intended  to 
reverse  the  car;  but  the  handle  of  the  brake 
was  so  out  of  repair  that  he  received  an  elec- 
tric shock  from  the  motor  that  disabled  him 
for  a  second,  and  delayed  his  purpose.  The 
brakes  were  out  of  repair,  and  would  not 
work,  and  he  could  not  stop  the  car  with  the 
appliances  furnished  until  the  injury  was 
done;  and,  with  all  bis  efforts  to  stop  the  car, 
it  ran  about  50  feet  after  it  struck  the  boy 
before  he  could  stop  it.  Notice  of  the  de- 
fective condition  of  the  car  had  been  given 
the  defendant  company  many  times  prior  to 
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the  injury,  but  the  defect  bad  not  been  rem- 
edied. The  testimony  sho^s  that,  bad  the 
car  been  in  repair  like  other  cars,  the  motor- 
man  could  have  stopped  it  by  reversinc^  it  Id 
about  8  feet.  These  facts  undoubtedly  pre- 
sent a  clear  case  of  negligence  on  the  part  of 
the  defendant  company.  If  the  motorman 
had  not  received  the  shock  from  the  motor,  he 
could  have  reversed  and  stopped  the  car.  If 
the  brakes  had  been  in  order,  he  might  have 
stopped  the  car,  and  prevented  the  injury. 

The  testimony  also  shows  that  the  deceased 
was  deaf  and  dumb,  but  a  well-grown  boy,  a 
little  over  fourteen  years  of  age,  and  possessed 
of  at  least  average  intelligence  and  quick- 
ness of  comprehension.  He  was  acquainted 
with  street  cars.  His  eyesight  was  good.  He 
was  of  sufficient  age  and  intelligence  to  under- 
stand the  dangers  that  surrounded  him  in  that 
locality,  and,  on  account  of  the  defect  he  was 
laboring  under,  was  more  bound  to  use  the 
sight  he  possessed  for  his  own  safety.  The 
question  of  his  contributory  negligence  was 
properly  submitted  to  the  jury.  2  Shearm.  <te 
Redf.  Neg.  §  481.  Both  parties  being  negli- 
gent, the  true  rule  is  held  to  be  that  "the  party 
who  last  has  a  clear  opportunity  of  avoiding  the 
accident,  notwithstanding  the  negligence  of 
his  opponent,  is  considered  solely  responsible 
for  it."  1  Shearm.  &  Redf.  Neg.  §  99.  It  is 
also  well  settled  that  a  plaintiff  may  recover 
damages  for  an  injury  caused  by  the  defend- 
ant's negligence,notwithsianding  the  plaintitf's 
own  negligence  exposed  him  to  ihe  risk  of  in- 
jury, if  such  injury  was  proximately  caused  by 
the  defendant's  omission,  after  becoming  aware 
of  the  plaintiff's  danger,  to  use  ordinary  care 
for  the  purpose  of  avoiding  the  injury  to  him. 
1  Shearm.  &  Redf.  Neg.  §  99. 

Under  such  circumstances,  the  obligation 
rested  upon  the  defendant  to  exercise  reason- 
able care  to  avoid  the  consequences  of  the  de- 
ceased's negligence;  and  the  question  as  to 
whose  negligence  was  the  direct  and  proxi- 
mate cause  of  the  accident  was  one  of  fact  for 
the  jury  to  determine,  under  all  the  facts  and 
circumstances  of  the  case.  The  question  was 
properly  submitted  for  their  determination, 
and  they  found  against  the  defendant.  Under 
the  circumstances  shown, it  was  clearly  the  duty 
of  the  defendant  to  have  had  the  car  supplied 
with  sufficient  brakes,  motors,  and  appliances, 
with  which  it  could  be  controlled.  The  mo- 
torman should  have  been  furnished  with  suffi- 
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cient  means  and  suitable  appliances  with  which 
to  slow  down  and  stop  the  car  immediately  on 
the  first  appearance  of  danger.  Allowing  the 
appliances  adopted  and  in  use  for  the  purpose 
oif  controlling  the  car  to  become  out  of  repair 
and  useless  for  that  purpose,  and  the  inability 
of  the  motorman  to  stop  the  car  for  that  rea- 
son, were  doubtless,  as  the  jury  found,  the 
proximate  cause  of  the  accident.  The  defend- 
ant should  not  be  allowed  to  excuse  its  own 
negligence  and  want  of  reasonable  care  in  such 
cases,  and  avoid  liability,  by  showing  that 
prior  to  and  at  the  time  of  the  accident  he  had 
knowingly  been  negligent  in  keeping  his  car 
and  appliances  in  order  and  repair,  and  that 
on  account  of  such  negligence  he  was  unable 
to  prevent  the  injury  complained  of  at  the 
time  by  the  use  of  ordinary  care.  If  the  de- 
fendant knowingly  placed  in  operation  upon 
the  public  street  a  defective  car,  that  could 
not  be  controlled  because  the  appliances  pro- 
vided for  that  purpose  were  out  of  repair,  and 
the  injury  complained  of  was  occasioned  by 
such  defective  brakes  and  appliances,  and  the 
motorman  was  unable  to  avoid  the  effect  of 
the  contributory  negligence  of  the  deceased, 
because  of  such  defects,  then  it  would  prop- 
erly be  said  that  the  defendant's  negligence 
was  the  proximate  cause  of  the  injury.  In  the 
case  of  Penny  v.  EocJiester  R.  Co.  7  App.  Div. 
595,  it  appears  that  a  box  of  sand  was  usually 
provided  for  use  upon  the  car,  but  was  not 
provided  for  use  at  the  time  of  the  accident. 
The  court  held  the  following  instruction 
proper:  "If  the  jury  shall  Hnd  that,  by  the  use 
of  sand  at  the  time  this  accident  happened,  the 
car  might  have  been  stopped  in  a  shorter  space 
than  it  was,  it  was  a  question  for  them  to  say 
whether  it  was  not  negligence  on  the  part 
of  the  defendant  that  there  was  no  sand  there 
to  use."  We  are  of  the  opinion  that  the  court 
committed  no  error  in  its  instructions  to  the 
jury.  RaU  v.  Ogden  City  Street  R,  Co.  13  Uiah, 
243;  Penny  v.  Rocfiester  R.  Co.  7  App.  Div.  595; 
1  Shearm.  &  Redf.  Nee.  §?5  481-483;  2  Shearm. 
&  Redf.  Neg.  §§  481^83:  Booth,  Street  Rail- 
way Law,  ^5  805,  DedericM  v.  Salt  Lake  City 
R.  Co.  13  Utah,  34.  We  are  also  satisfied 
that  there  was  evidence  to  support  the  ver- 
dict. We  find  no  reversible  error  in  the 
record. 

The  judgment  of  the  District  Court  is  affirmed. 

Zane,  Ch.  J.,  and  Bartch,  J.,  concur. 
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E.   J.  LETTS.  Plff.  in  Err., 

9. 

Margaret  KESSLER 
(64  Ohio  St.  73.) 

'^Z,  and  K  owned  adjoininir  lots,  and  I< 
erected  on  his  lot  a  board  fence  reacbinir 
to  the  roof  of  K's  house  which  stood  on  the  line 
of  the  two  lots, which  fence  shut  off  llgrht  and  air 

*Headnote  by  the  Court. 


Note.— Ltaftattv  for  the  malicioits  erection  of  a 
fence. 
I.  Introduction, 
11.  Malice  gives  no  ground  of  actitm. 

III.  Contrary  doctrine. 

IV.  State  statutes  and  decisions  thereunder. 

As  to  the  American  law  upon  the  question  of 
•easements  in  lig-tit,  air,  and  prospect,  see  note  to 
Caae  v.  Minot  (Mass.)  leSL.  R.  A.  538. 

Upon  the  question  of  malice  as  an  element  of  a 
<!au8e  of  action,  see  note  to  Chambers  v.  Bald  win 
(Ky.)  11  L.  R.  A.  546. 

This  note  is  confined  exclusively  to  the  question 
of  the  malicious  erection  of  a  fence,  and  does  not  in- 
clude other  cases  wherein  action  has  been  brought 
for  the  obstruction  of  lijrht  and  air,  whether 
claimed  under  a  title  by  prescription  or  by  rrant 
in  which  the  question  of  malice  has  not  arisen. 
I.  Introduction. 
There  is  conflict  of  opinion  upon  the  question 
presented  in  the  principal  case,  Lbtts  v.  Kesslbb. 
Many  of  the  cases  support  the  doctrine  established 
herein,  and  hold  that  an  act,  legal  in  itself,  violat- 
ing no  legal  right,  cannot  be  made  actionable  even 
Though  it  is  prompted  by  malice,  and  is  prejudical 
and  injurious  to  others.  Other  courts  of  equal 
ability  have,  however,  held  that  if  one  does  an  act 
wholly  on  his  own  land,  legal  but  prejudicial  to 
his  neighbor,  not  for  his  own  ornament  or  profit, 
bat  through  unmixed  malice  to  his  neighbor,  then 
he  has  done  his  neighbor  an  injury  that  is  action- 
able. 

It  is  presumed,  however,  that  the  courts  uphold- 
ing the  first  doctrine  would  hardl/hold  it  to  apply 
in  cases  where  the  plaintiff  or  party  damnified  by 
^uch  acts  has  obtained  a  title  by  grant  or  by  pre- 
scription, if  one  can  be  acquired  thereby,— at  least 
where  malice  actually  exists.  The  rule  established 
by  the  first  line  of  oases  springs  from  the  fact  that 
the  courts  of  the  several  states  of  the  Union  have 
refused  to  recognize  the  English  doctrine  of 
ancient  lights,  and  hold  that  a  man  has  a  right  to 
do  anything  he  pleases  upon  his  own  land,  provided 
he  does  It  legally  and  does  not  create  a  nuisance. 
They  uphold  the  maxim  Cujus  est  solum  ejus  est 
tuque  cut  cceium.  in  its  fullest  sense. 

This  conflict  of  opinion  has  in  some  states  been 
remedied  by  express  statutory  enactment,  making 
the  person  erecting  a  fence  for  malicious  motives, 
or  contrary  to  the  provisions  of  the  statute  relat- 
ing thereto,  liable  in  damages  to  the  party  injured. 
II.  Malice  gives  no  ground  of  action. 
In  Pickard  v.  Collins,  23  Barb.  458,  it  is  said  that 
it  is  a  general  rule  that  the  owner  of  land^may  use 
it  according  to  his  pleasure,  but  the  rule  is|subject 
to  the  qualification  that  be  must  not  use  It  in  such 
a  manner  as  to  infringe  the  rights  of  others.  So 
use  your  own  that  you  injure  not  other'sjproperty, 
Is  a  maxim  of  law  supported  by  the  soundest  wis^ 
dom.  But  the  injury  intended  Isia  legal  injury,  an 
invasion  of  some  legal  right,  asjerectlngSa  build- 
ing or  carrying  on  a  business  on  one*s  rown  land 
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from  the  windows  of  the  house  of  K  to  its  injury, 
which  fence  was  so  erected  by  Lfor  no  useful  or 
ornamental  purpose,  but  from  motives  of  un- 
mixed malice  towards  K.  In%n  action  by  K 
against  L  to  compel  the  removal  of  the  fence— 
Beld,  that  L  had  a  legal  right  to  erect  and  main- 
tain such  fence,  and  that  neither  law  nor  equity 
could  compel  its  removal. 

(January  21,  1886.) 

T?RROR  to  the  Circuit  Court  for  Cuyahoga 
-U  County  to  review  a  judgment  alBrming  a 


affirming  i 

which  so  obstructs  the  enjoyment  by  another  of 
his  property  as  to  amount  to  a  nuisance,  or  remov- 
ing  soil  or  placing  something  on  the  soil  of  another, 
such  acts  being  violations  of  absolute  legal  rights 
and  strict  legal  injuries.  But  darkening  another's 
wmdows,  or  depriving  him  of  a  prospect  by  build- 
ing on  one's  own  land,  where  no  right  to  the  light 
unobstructed  has  been  acquired  by  grant  or  pre- 
scription, digging  by  a  person  on  his  own  soil  so  as 
to  endanger  the  foundation  of  the  building  of  the 
adjoining  owner,  and  numerous  similar  acts  by 
an  owner  of  land  Impairing  the  enjoyment  and 
value  of  the  land  of  another  short  of  what  the  law 
deems  a  nuisance,  invade  no  legal  right,  and  hence 
are  not  legal  injuries. 

So,  in  Levy  v.  Brothers,  4  Misc.  48,  wherein  plaln- 
tiff  sought  an  injunction  to  restrain  defendant 
from  erecting  a  sheet-iron  fence  on  the  extreme 
boundary  of  his  own  land  maliciously,  for  the  ex- 
press purpose  of  shutting  out  the  light  and  air  from 
plaintiff's  premises,  the  court,  in  refusing  the  re- 
lief, staled  that,  under  the  rule  prevailing  in  that 
state,  an  owner  of  property  might  place  windows 
In  the  walls  of  his  house,  though  they  overlooked 
his  neighbor's  land,  and  that  it  was  his  right  so  to 
do,  yet  the  neighbor  had  some  rights  also,  for  he 
might,  if  he  chose  to  do  so,  build  to  the  extreme 
end  of  his  land,  and  In  that  way  shut  off  the  of- 
fending windows.  Indeed,  he  might  build  for  the 
express  purpose  of  shutting  them  off,  and  whether 
the  erection  consisted  of  poles  with  sheet-iron 
plates  or  of  solid  brick,  was  all  the  same,  and  the 
motive  was  of  no  consequence  whatever,  for  where 
an  act  was  legal  the  motive  with  which  it  was  done 
was  wholly  immaterial.  NuUusvidetur  dolo  facere, 
qui  suo  jure  utitur.  The  acts  complained  of  did 
not  constitute,  in  a  legal  sense,  the  use  by  the  de- 
fendants of  their  property  to  the  injury  of  another, 
for  no  one,  legally  speaking,  is  Injured  or  damnified 
unless  some  legal  right  of  his  has  been  Infringed. 

The  mere  fact  that  a  structure  built  by  one  upon 
his  own  land  obstructs  the  view,  and  shuts  off  the 
light  and  air  from  his  neighbor's  premises,  affords 
no  ground  of  action,  and  the  doctrine  of  prescrip- 
tion has  no  application.  Knabe  v.  Levelle,  23  N.  Y. 
Supp.  818,  824. 

Under  ordinary  circumstances,  a  man  has  a 
right  to  build  a  block  and  occupy  every  inch  of  his 
land;  and  may  do  as  he  sees  fit,  and  Judge  what  is  fit, 
so  long  as  he  does  no  injury  to  adjoining  property' 
and  does  no  more  Injury  than  a  fence  possibly 
could  do;  and  it  will  be  an  injury  for  which  there 
Is  no  remedy.  It  being  a  man's  right  to  use  his 
premises  as  will  best  subserve  his  purpose, when  he 
is  doing  it  in  a  lawful  manner,  and  not  doing  It  to 
Injure  or  annoy  his  neighbor  or  adjoining  prop- 
erty.   Peck  V.  Bowman,  22  Ohio  L.  J.  Ill,  113. 

A  person  may  do  what  he  pleases  upon  his  own 
land,  and,  so  long  as  he  violates  no  legal  duty 
which  he  owes  his  neighbor.he  is  not  liable  although 
he  may  perform  the  act  for  the  sole  purpose  of  in- 
juring his  neighbor.  Dawson  v.  Kemper,  32  Ohio  L. 
J.  15;  Paine  v.  Chandler,  184 N. IT.  385, 19  L.  R.  A.  99, 
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judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiff  in  an  action  brought  to  en- 
join defendant  from  maintaining  a  fence  in 
such  a  manner  as  to  shut  out  the  light  and  air 
from  plaintiff's  windows.     Reversed. 

Statement  bv  Burket*  J. : 

The  plaintiff  below,  defendant  in  error  here, 
filed  her  petition  in  the  court  of  common  pleas 
against  defendant  below,  plaintiff  in  error  here, 
averring  that  she  was  the  owDcr  by  purchase 
undei  a  land  contract  of  certain  premises  in 
the  city  of  Cleveland,  that  defendant  owned 
and  occupied  the  lot  on  the  east  side  thereof, 


that  she  used  her  premises  as  a  hotel  and  board- 
ing house,  that  he  was  erecting  a  high  board 
fence  on  his  ground  which  would  obstruct  her 
windows  and  deprive  her  of  light  and  air,  that 
said  fence  was  not  being  erected  for  any  use- 
ful or  ornamental  purpose,  but  from  motives 
of  pure  malice  alone,  and  for  the  express  ma- 
licious purpose  of  annoying  plaintiff,  and  ex- 
cluding light  and  air  from  her  house  so  as  to- 
render  her  house  uninhabitable,  to  injure  the 
value  thereof,  and  that  said  fence  would  ex- 
clude the  light  and  air  and  thereby  greatly  in- 
jure the  value  of  her  house.  She  prayed  that 
he  might  be  restrained  from  completing  said 


So  the  maxim.  Sic  utere  iuo,  ut  alienum  nrm  UBdae, 
applies  only  to  cases  where  the  act  complained  of 
violates  some  ri^ht,  and  an  act,  legal  in  itself,  vio- 
lating no  rlg-ht,  cannot  be  made  actionable  upon  the 
ground  of  the  motive  which  induces  it.  Dawson  v. 
Kemper,  32  Ohio  L.  J.  15;  Phelps  v.  Nowlen.  72  N. 
Y.  46, 2b  Am.  Rep.  98. 

Bad  motives,  in  doing  an  act  which  violates  no 
legal  right  of  another,  cannot  make  that  act  a 
ground  of  action.    Pickard  v.  Collins,  28  Barb.  458. 

It  has  been  stated  that  malicious  motives  make  a 
bad  case  worse,  but  they  cannot  make  that  wrong 
which  in  its  own  essence  is  lawful.  As  long  a0  a 
man  keeps  himself  within  the  law,  by  doing  no  act 
which  violates  it,  his  Intentions  must  be  left  to 
Him  who  searches  the  heart,  and  damages  can 
never  be  recovered  where  they  result  from  a  law- 
ful act  of  the  defendant.  Dawson  v.  Kemper,  32 
Ohio  L.  J.  15:  Jenkins  v.  Fowler,  24  Pa.  808. 

Where  a  person  exercises  his  legal  rights  in  acts 
done  upon  his  own  property,  without  Infringing 
upon  the  rights  of  his  neigh l>or,  the  mere  fact  that 
he  is  influenced  in  his  actions  by  a  wrong  and  ma- 
licious motive  is  no  ground  for  the  interference  of 
the  courts.  Phelps  v.  Nowlen,  72  N.  Y.89,  28  Am. 
Rep.  08. 

A  man  may  erect  upon  his  land  the  smallest  or 
most  temporary  kind  of  dwelling  house  or  store  in 
close  proximity  to  the  finest  mansion,  block,  or 
building,  and  that  for  the  mere  sake  of  spicing  the 
owner  of  such  mansion  or  block  by  the  contrast, 
without  becoming  subject  to  restraint  at  the  hands 
of  the  courts,  for  if  the  improvement  itself  is 
legitimate  and  lawful,  it  is  not  per  «e  a  nuisance, 
and  the  law  will  not  inquire  into  the  motives  with 
which  he  acts.  Falloon  v.  Schilling,  29  Kan.  296,  44 
Am.  Rep.  642. 

A  man  has  a  right  to  improve  his  property  Id  any 
way  he  sees  fit,  provided  the  improvement  is  not 
such  a  one  as  the  law  will  pronounce  a  nuisance, 
and  this  he  may  do  although  he  makes  such  im- 
provement through  spite.  Falloon  v.  Schilling,  29 
Kan.  285,  44  Am.  Rep.  642. 

The  universal  rule  is  that  the  size  and  quality  of 
the  improvements  a  man  erects  upon  his  own  land 
will  not  of  themselves  constitute  the  same  a  nui- 
sance. Falloon  v.  Schilling,  29  Kan.  296,  44  Am. 
Rop.642. 

And  In  Triplett  v.  Jackson,  5  Kan.  App.  777,  779, 
the  court  upheld  the  doctrine  that  one  when  using 
his  property  for  any  lawful  purpose  may  build 
thereon  any  structure  which  is  not  a  nuisance  per 
se.  and  the  law  will  not  Inquire  into  the  motives 
with  which  the  owner  acts  in  its  Inception,  although 
it  stated  that  there  might  be  some  special  prohibi- 
tion by  city  or  town  ordinance  or  state  statute 
which  would  render  the  act  Illegal. 

An  action  on  the  case  does  not  lie  against  a  per- 
son for  erecting  a  fence  on  his  own  land,  whereby 
he  obstructs  the  lights  of  his  neighbor,  let  the  mo- 
tive of  the  obstruction  be  what  It  may,  if  the 
lights  be  not  ancient  lights  or  his  neighbor  has  not 
acquired  a  right  by  grant  or  occupation  and  acqui- 
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escence.  Mahan  v.  Brown,  18  Wend.  261,  28  Am. 
Dec.  461. 

In  Auburn  &  C.  Pi.  Road  Co.  v.  Douglass,  9 
N*.  Y.  444,  It  was  held  that  the  owner  of  property 
may  put  it  to  any  use  he  pleases  so  long  as  he  does 
not  iuterfere  with  the  legal  rights  of  another,  and 
any  loss  or  damage  occasioned  by  his  acts  to  an  ad- 
joining owner  is  damnum  absque  injuria,  provided; 
no  prior  legal  right  to  restrict  such  use  has  tieen 
acquired,  and  in  such  a  case  the  motives  of  such 
owner  are  Immaterial. 

It  is  error  to  charge  the  Jury,  in  an  action  to  re- 
cover damages  for  erecting  a  fence  upon  defend- 
ant's premises,  immediately  adjoinmg  those  of  the- 
plaintiff,  thereby  obstructing  the  light  and  air, 
that  the  defendant  has  no  right  to  build  such 
fence  for  the  purpose  of  excluding  the  light  from 
the  plaintiff's  premises, and  that.  If  he  has  doneso,. 
be  is  liable  for  damages,  as  no  liability  attaches  in 
such  a  case,  even  though  the  defendant  may  have 
t>een  actuated  by  some  motive,  his  liability  not  de- 
pending upon  the  question  of  motive.  Packard  v. 
CoUlns,  28  Barb.  444,  458. 

In  Rldeout  v.  Knox,  148  Mass.  868,  2  L.  R.  A.  81, 
the  court  said  that  respectable  authors  have  inti- 
mated that  even  at  common  law  the  extent  of  a 
man's  right  in  cases  of  this  sort  might  depend  upon 
the  motive  with  which  he  acted.  And  the  follow- 
ing authorities  are  cited  to  the  proposition: 
Green  leaf  v.  Francis,  18  Pick.  117,  119, 122;  Oarson 
v.  Western  R.  Co.  8  Gray.  428,  424:  Poath  v.  Dris- 
coll,  20  Conn.  533,  544,  62  Am.  Dec.  862;  Wheatley 
V.  Raugh,  25  Pa.  538, 64  Am.  Dec.  721;  Swett  v.  Cutts. 
50  N.  H.  439,  447,  9  Am.  Rep.  276. 

The  court,  however,  stated  that  it  did  not  so  un- 
derstand the  common  law,  and  conceded  that  to  a 
large  extent  the  power  to  use  one's  own  property 
maliciously,  in  any  way  which  would  be  lawful  for 
other  ends,  was  an  incident  of  property  which 
could  not  tie  taken  away  even  by  legislation. 

So,  In  Triplett  v.  Jackson.  5  Kan.  App.  777,  779, 
the  court  dissolved  the  injunction  of  the  court  be- 
low restraining  the  defendant  from  erecting  a  high 
t>oard  fence  on  and  near  the  line  dividing  the  lots 
of  the  contending  parties,  the  same  not  l)elng  a 
nuisance. 

In  Lapere  v.  Luckey,  28  Kan.  534, 33  Am.  Rep.  196, 
the  plaintiff  sought  to  recover  damages  from  de- 
fendant for  the  obstruction  of  light  and  air  from 
hts  premises  by  means  of  a  higa  board  fence,  al- 
leged to  have  t>ecn  erected  by  the  defendant 
wrongfully,  unlawfully,  maliciously,  and  wickedly. 
The  court  refused  relief,  as  the  doctrine  of  ancient 
lights  did  not  prevail  in  that  state. 

In  Falloon  v.  Schilling,  29  Kan.  295,  44  Am.  Rep. 
642,  the  erections  were  placed  upon  the  defendant's 
lands,  not  for  the  purpose  of  improvement,  but 
from  spite  and  in  order  to  annoy  the  plaintiff,  who 
had  refused  to  sell  his  property  to  defendant  at  an 
under  value.  The  court  refused  relief,  even  though 
spite  existed,  the  erections  X)eing  lawful  ones  and 
not  nuisances. 

In  Ladd  v.  Flynn,  90  Mich.  161,  the  defendant 
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fence,  and  that  upon  a  final  bearing  a  manda- 
tory injunction  might  compel  its  removal. 

Defendant  below  demurred  to  this  petition, 
and  the  demurrer  was  overruled  and  excep- 
tions taken.  The  ruling  upon  this  demurrer 
is  reported  in  7  Ohio  C.  C.  108. 

He  then  filed  an  answer,  in  substance  a  gen- 
eral denial,  with  an  averment  that  the  fence  was 
erected  to  prevent  the  rush  of  water  antl  eve 
drip  from  her  premises  onto  his.  This  she  de- 
nied in  her  reply.  The  case  went  to  the  cir- 
cuit court  on  appeal,  and  that  court  overruled 
the  demurrer,  and  on  the  trial  made  a  finding 
of   facts  containing  in  substance  the  allega- 


tions of  the  petition.     The  following  is  the 
finding  of  facts  and  the  judgment: 

**Thi8  cause  came  on  to  be  heard  upon  the  pe- 
tition of  the  plaintiff,  the  answer  of  defendant, 
the  reply  of  the  plaintiiS  thereto,  and  the  tes- 
timony, and  the  court  being  requested  bv  the 
defendant  to  make  a  findmg  of  facts  m  the 
case  finds  conclusions  of  the  fact  as  follows: 
That  the  plaintiff  owns  and  occupies  premises, 
situated  on  Lake  street,  in  the  city  of  Cleve- 
land, know  as  "The  Osborn,"  and  said  plain- 
tiff owned  and  occupied  said  premises  at  the 
time  of  the  erection  of  the  structure  herein- 
after described.    Said  premises  were  used  by 


built  a  board  fence  16  feet  bigb,  shutting  off  the 
hght  from  com  plat  nant*8  windows  maliciously. 
Defendant  averred  that  the  same  was  built  to 
screen  his  tenants  from  view,  and  from  unpleasant 
observations  and  comments  of  tbe  complainant^s 
tenants.  Tbe  court  set  aside  an  injunction  of  the 
court  below,  as  tbe  order  of  the  court  attempted 
ro  interfere  with  defendant^e  claimed  rights,  and 
to  atMte  tbe  fence,  tbe  court  having  no  power  to 
determine  tbe  rigbts  of  the  parties  on  affidavits,  or 
on  a  motion  for  a  preliminary  injunction. 

Tbe  enjoyment  of  light  and  air  from  adjoin- 
ing premises  cannot  be  acquired  in  Obio  by  pre- 
scription, and  tbe  owner  of  premises  may  utilize 
their  entire  area  by  constructing  upward  and 
downward,  and  if  by  bis  structure  he  cuts  off  tbe 
light  and  air  which  bis  neigbt>or  bas  theretofore 
enjoyed,  and  works  positive  injury  to  tbe  health, 
happiness,  and  property  of  tbe  adjoining  proprie- 
tor, yet  tbe  latter  takes  tbe  cbanoe  of  losing  tbe 
use  of  bis  windows  by  such  construction,  and  bas 
no  legal  remedy.  Dawson  v.  Kemper,  8S  Obio  L. 
J.  15. 

In  Dawson  v.  Kemper,  82  Ohio  L.  J.  16,  the  de- 
fendant had  nailed  a  frame- work  of  boards  upon 
the  wail  completely  covering  tbe  apertures  in 
wblob  tbe  plaintiff *8  windows  were,  and  thereby 
had  shut  out  the  air  and  ligbt  from  tbe  plaintiff^s 
houae.  Tbe  plaintiff  alleged  that  tbe  defendant's 
acta  were  not  to  subserve  any  useful  or  lawful 
purpose,  but  were  actuated  by  malice,  and  were 
tor  tbe  purpose  of  injuring  the  plaintiff  and  bis 
property,  and  an  injunction  was  therefore  sought. 
The  defendant  denied  tbe  malice,  and  averred  facts 
sufficient  for  closing  up  tbe  windows.  The  court 
refused  tbe  relief  sought,  holding  that  tbe  defend- 
ant's act  was  damnum  abttque  injuria,  stating  that 
tne  distinction  between  common  rigbt  and  tbe  ab- 
solute rigbt  attached  to  tbe  ownership  of  land 
was  a  controlling  cause  in  such  cases,  as  tbe  plain- 
tiff had  no  rigbt  In  tbe  defendant's  land,  or  m  the 
light  and  air  above,  but  tbe  defendant's  rigbt 
thereto  was  absolute  and  positive,  no  common 
right  existing  between  them,  and  the  defendant 
therefore  infringed  no  right  of  bis  when  be  used 
his  own  estate,  the  element  of  malice  or  motive 
beinff  immaterial. 

In  tbe  above  case  the  court  declined  to  follow 
the  decision  of  tbe  circuit  court  In  Kessler  v. 
Letts,  7  Ohio  C.  C.  108,  upon  tbe  ground  that  it  con- 
sidered that  case  wrongly  decided,  the  court  intl- 
matlnsr  that  the  dissenting  opinion  of  Baldwin,  J., 
stated  tbe  law  in  that  state  on  the  question  in- 
volved. 

In  Haverstlok  v.  Sipe.  38  Pa.  868,  plaintiff's  win- 
dows were  obstructed  by  a  fence.  The  defense 
showed  that  tbe  defendant  was  much  annoyed  by 
the  window  shutters  of  plaintiff  being  left  standing 
and  obstructing  an  alley  way.  and  from  his  family 
throwing  dirt  through  the  windows  into  tbe  alley, 
rendering  it  extremely  offensive,  and  by  the  fact 
that  tbe  windows  were  used  by  his  family  for  tbe 
ptirpoae  of  overlooking  and<watchingall  that  passed 
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on  tbe  premises,  and  that  the  fence  was  erected  for 
tbe  purpose  of  preventing  such  annoyance.  Tbe 
court  held  that  tbe  plaintiff  bad  no  implied  ease- 
ment to  ligbt  and  air,  and,  tbe  fence  l)eing  erected 
for  bis  own  protection,  and  in  the  proper  enjoyment 
of  his  property,  was  entitled  to  be  maintained,  but 
intimated  that  if  tbe  fence  was  not  so  constructed, 
but  was  erected  simply  to  annoy  and  injure  tbe 
plaintiff,  the  circumstances  might  be  different. 

The  dissenting  opinions  of  Campbell.  Chief  Jus- 
tice, and  Champlin,  J.,  in  Burke  v.  Smith,  09  Mich. 
880, 388,  889,  8  L.  K.  A.  184,  note,  infra.  III.,  support 
the  doctrine  held  by  many  of  tbe  courts,  that  the 
plaintiff,  having  no  easement  In  the  light  and  air, 
either  by  grant  or  prescription,  can  acquire  no 
right  to  the  same  as  against  his  adjoining  neighbor, 
and  the  mere  fact  that  the  obstruction  or  fence  is 
erected  maliciously  makes  no  difference,  the  act 
being  done  upon  tbe  defendant's  own  property. 

So,  tbe  dissenting  opinion  of  Baldwin,  J.,  In  Kess- 
ler V.  Letts,  7  Ohio  C.  C.  108,  infra.  III.,  holds  that 
tbe  plaintiff  was  not  eutltled  to  tbe  relief  sought, 
as  be  bad  no  rigbt  to  tbe  light  and  air  over  the 
premises  of  the  defendant,  and  that  no  right  of 
heirs  was  infringed  upon,  and  that  such  decision 
would  be  a  bad  precedent,  and  lead  to  tbe  overrul- 
ing of  the  doctrine  In  that  state  against  prescrip- 
tive rigbts  in  light  and  air. 

Upon  appeal  from  tbe  circuit  court  the  holding 
of  tbe  majority  of  tbe  court  was  reversed  and  the 
principles  stated  in  tbe  above  dissenting  opinion 
were  upheld.    See  Letts  v.  Kesslihi. 

In  Symonds  v.  Seabourne,  Cro.  Car.  82S,  It  was 
claimed  that  tbe  defendant  maliciously  erected  a 
structure  upon  bis  land,  for  the  purpose  of  depriv- 
ing tbe  plaintiff  of  light  coming  from  bis  windows 
into  bis  bouse,  thereby  totally  darkening  tbe 
house.  It  was  held  that  an  action  on  tbe  case 
would  lie  for  obstructmg  the  ligbt  of  an  ancient 
messuage.  In  this  case,  however,  the  court  did  not 
pass  upon  the  question  of  malice,  but  decided  it 
upon  tbe  ground  of  ancient  lights. 

In  Honsel  v.  Conant,  12  111.  App.  259.  tbe  plaintiff 
claimed  that  tbe  hedge  or  fence  erected  by  the  de- 
fendant intercepting  tbe  current  of  air  from  plain- 
tiff's premises,  had  rendered  tbe  same  unwhole- 
some and  unhealthy,  and  was  wilfully  maintained 
with  an  Intent  to  injure  the  plaintiff.  The  court 
stated  that,  as  it  was  not  shown  that  tbe  fence  in 
question  was  made  of  offensive  material,  and  was 
a  nuisance,  the  plaintiff  bad  no  cause  of  action,  as 
tbe  defendant  bad  a  rigbt  to  erect  such  a  fencoon 
his  own  land,  no  rigbt  to  tbe  contrary  existing 
either  by  prescription  or  grant. 

And  In  Guest  v.  Eieynolds,  68  Hi.  478, 18  Am.  Rep. 
670,  the  plaintiff  alleged  that  the  defendant  bad 
wrongfully,  maliciously,  wilfully,  and  Injuriously 
darkened  plaintiff's  windows  by  means  of  a  board 
fence  of  .such  height  as  to  bide  the  original  fences, 
but,  no  prescriptive  right  or  other  agreement  be- 
ing shown  to  exist,  the  plaintiff  failed  to  recover, 
tbe  doctrine  of  ancient  lights  having  no  applica- 
tion In  that  state. 
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plaintiff  as  a  boarding  house.  Defendant 
owns  and  occupies  premises  adjoining  plaintiff 
on  the  east.  Between  the  two  bouses  is  a 
driveway  and  open  space  about  20  feet  wide. 
Plaintiff  and  defendant  had  litigation  in  May, 
1891,  on  account  of  defendant  having  attached 
a  shed  roof  to  her  building  without  consent  of 
said  plaintiff.  About  two  weeks  after  the  trial 
of  said  law  suit,  the  defendant  took  down  said 
shed  roof  and  built  up  against  the  house  of 
said  plaintiff  a  tight  board  fence.  The  said 
fence  was  86  feet  long.  The  scantlings  were 
placed  against  the  wall  of  said  plaintiff's 
house  and  reached  up  under  the  eves  of  the 


same.  Boards  were  nailed  onto  said  scantlings, 
beginning  about  2  feet  from  the  ground  and 
extending  to  the  sills  of  the  second-story 
windows.  Defendant  nailed  on  the  rear  por- 
tion of  said  fence  and  extending  about  40  feet 
toward  the  front,  a  shed  roof.  Under  this  shed 
roof  defendant  had  lumber  piled.  Said  board 
fence  completely  covered  up  the  bathroom, 
kitchen,  bedroom  and  library  windows,  ren- 
dering said  portion  of  house  dark,  damp,  and 
uninhabitable,  and  causing  a  substantial  dam- 
age to  the  same.  Said  structure  was  erected 
upon  the  land  of  the  defendant  and  t)elonged 
to  him.    The  structure  was  erect^  by  said  de- 


So,  in  Ward  v.  Neal,  35  Ala.  602,  the  plaintiff 
soug-bt  to  have  a  fence,  erected  by  the  defendant 
near  to  plaintiff^s  windows,  enjoined  and  abated, 
and  alleged  that  the  same  was  wrongfully  and  1d- 
juriously  erected,  but  the  case  turned  upon  the 
question  of  the  plaintiff^s  right  in  ancient  lights 
and  title  by  prescription,  and  not  upon  the  ques- 
tion of  the  malicious  or  wilful  motives  of  the  de- 
fendant. 

See  also  Carson  v.  Western  R.  Co.  8  Gray,  428; 
Fifty.  Associates  v.  Tudor,  8  Gray,  255,  infra^  III. 

III.  Contrary  doctrine. 

At  common  law  a  man  has  a  right  to  build  a 
fence  on  his  own  land  as  high  as  he  pleases  how- 
ever much  it  may  obstruct  bis  nelghlxtr's  light  and 
air.  And  tbe  limit  up  to  which  a  man  may  impair 
his  neighbor's  enjoyment  of  his  estate  by  tbe  mode 
of  using  his  own  is  fixed  by  external  standards 
only.  But  it  is  plain  tbat  the  right  to  use  one's  own 
property  for  the  sole  purpose  of  injuring  others  is 
not  one  of  the  inunediate  rigbts  of  ownership.  It 
is  not  a  right  for  the  sake  of  which  property  is 
recognized  by  law,  but  is  only  a  more  or  less  neces- 
sary incident  of  rights  which  are  established  for 
very  ditEerent  ends.  Rideout  v.  Knox,  148  Mass. 
a68,2L.  R.  A.81. 

It  cannot  be  regarded  as  a  maxim  of  universal 
application,  that  malicious  motives  cannot  make 
tbat  a  wrong  which  in  its  own  essence  is  lawful. 
Burke  v.  Smith,  89  Mich.  380,  8  L.  R.  A.  184,  note; 
Chesley  v.  King,  74  Me.  184,  43  Am.  Rep.  589. 

The  wanton  infliction  of  damage  can  never  be  a 
right.  It  is  a  wrong,  and  a  violation  of  right,  and 
is  not  without  remedy.  Burke  v.  Smith,  89  Mich. 
380, 888.  389. 8  L.  R.  A.  184,  note. 

In  Kcssler  v.  Letts,  7  Ohio  C.  C,  108,  thel  court 
stated  that  the  doctrine  tbat  one  may  erect  any- 
thing on  his  own  land  for  no  use  or  ornament,  but 
merely  to  injure  his  adjoining  neighbor,  seemed  to 
it  to  be  a  monstrous  doctrine,  one  most  offensive  to 
the  principles  of  equity,  most  unjust,  fostering 
and  cloaking  with  a  false  mantle  of  justice,  wrong, 
malice,  and  a  malignant  and  wanton  injury  to  an. 
other. 

The  holding  in  this  case  has,  however,  been  re- 
versed.   See  principal  case  Letts  v.  Kbsslbb. 

No  man  has  a  legal  right  to  make  a  malicious  use 
of  his  property,  not  for  any  benefit  or  advantage 
to  himself,  but  for  the  avowed  purpose  of  damag- 
Ing^is  neighbor.  To  hold  otherwise  would  make 
the  law  a  convenient  engine,  in  such  cases,  to  in- 
jure and  destroy  the  occupation  and  comfort,  and 
to  damage  the  property,  of  one's  neighbor,  for  no 
other  than  a  wicked  purpose  which  itself  is  or 
ought  to  be  unlawful.  Burke  v.  Smith,  89  Mich.  880, 
888, 8  L.  R.  A.  184,  note. 

The  right  to  breathe  the  air  and  en  joy  the  sunshine 
is  a  natural  one,  and  no  man  can  pollute  the  atmos- 
phere or  shut  out  the  light  of  Heaven  for  no  better 
reason  than  that  the  situation  of  his  property  is 
such  that  he  is  given  the  opportunity  for  so  doing, 
and  wishes  to  gratify  his  spite  and  malice  towards 
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his  neighbor.  Burke  v.  Smith,  69  Mich.  380, 888,  389, 
8  L.  R.  A.  184,  noU. 

Where  the  structure  is  maliciously  Erected  in  a 
stealthy  manner,  and  is  injurious  to  the  adjoining 
owner,  tbe  court  will  enjoin  its  continuance.  Har- 
bis(4n  V.  White,  48  Conn.  108. 

In  Burke  v.  Smith,  89  Mich.  880,  8  L.  R.  A.  184,  noU. 
as  a  result  of  a  quarrel  and  petty  annoyance^ be- 
tween the  parties,  the  defendant  erected  a  screen  or 
fence  upon  his  own  land  in  front  of  tbe  windows 
in  plaintifTs  house,  not  for  any  necessary  or  useful 
or  ornamental  purpose,  but  simply  to  shutout  tbe 
view  of  his  premises.  The  statements  made  by  the 
defendants  showed  that  it  was  done  for  the  sole 
purpose  of  annoying  plaintiff,  and  with  malice. 
The  court  by  equal  division  affirmed  the  decree  of 
the  court  below  abating  the  fence  as  a  nuisance, 
althoufrh  Chief  Justice  Campbell,  and  Champlin, 
J.,  dissented. 

That  doctrine  was  affirmed  by  a  unanimous 
court  in  Flaherty  v.  Moran,  81  Mich.  52,  8  L.  R.  A. 
188.  There  the  defendant  built  a  screen  or  board 
fence,  about  10  feet  in  height,  along  the  line  of  lots 
and  upon  his  own  premises,  extending  from  the 
front  wall  of  tbe  complainant^s  house  backward 
the  whole  length  thereof.  It  was  claimed  that  the 
same  was  built  maliciously  and  for  the  purpose  of 
darkening  tbe  complaiuant*s  room,  and  for  no  use- 
ful purpose.  Tbe  bill  was  filed  to  compel  the  de- 
fendant to  remove  such  fence.  It  being  proved  that 
the  fence  served  no  useful  or  needful  purpose,  and 
was  built  out  of  pure  spite  and  malice,  a  decree  of 
the  court  below  enjoining  its  erection  was  upheld. 

Again  in  Kirkwood  v.  Finegan,  95  Mich.  543.  it 
was  sought  to  enjoin  the  erection  and  maintenance 
of  a  fence  between  premises  occupied  by  the  par- 
ties, which  was  the  outcome  of  a  quarrel  between 
them,  and  its  character  and  style  indicated  the 
motive  which  prompted  its  construction.  Tbe 
court  therefore  affirmed  the  decree  of  the  oourt 
below  in  favor  of  the  plaintiff,  holding  that  the 
case  was  ruled  by  that  of  Flaherty  v.  Moran,  81 
Mich.  52,  8  L.  R.  A.  183. 

In  Bankey  v.  St.  Mary*s  Female  Academy,  8  Mont. 
285.  the  court  granted  an  injunction  restraining  the 
defendant  from  obstructing  the  plain  tiff  ^s  windows 
by  means  of  a  fence,  which  would,  if  erected,  have 
entirely  closed  the  windows  in  his  bouse  excludlnsr 
both  light  and  air,  thereby  rendering  the  house 
uncomfortable,  unhealthy,  and  undesirable  for 
habitation,  and  thus  causing  irreparable  injury. 

Where  ^the  defendant  erected  a  very  high  fence 
up  to  the  eaves  and  gables  of  the  plalntlfl^s  house, 
thereby  excluding;  the  light  and  air  from  the 
house,  for  no  useful  or  ornamental  purpose,  but 
purely  out  of  spite,  and  for  tbe  express  and  ma- 
licious purpose  of  annoying  him,  and  to  render  tbe 
house  uninhabitable  and  to  injure  its  value,  thus 
creating  an  intolerable  nuisance,  the  court  over- 
ruled a  demurrer  to  the  plaintiff^s  petition  and 
granted  an  injunction  restraining  the  erection  of 
such  fence,  the  act  done  from  pure  malice  belnjr 
within  tbe  reach  of  the  principles  of  equity.  Kes- 
sler  V.  Letts,  7  Ohio  C.  C.  108.    This  holding,  is. 
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fend  ant  from  motives  of  unmixed  malice 
toward  said  plaintiff  and  for  no  useful  or  or- 
namental purposes  of  the  property  of  said  de- 
fendant, except  said  sbed  roof,  and  its  back 
wall  below  the  shed  roof»  which  may  subserve 
some  useful  purpose  of  defendant  in  the  use  of 
his  property  by  protecting  his,  lumber  piled 
thereunder.  The  court,  upon  the  foregoing 
facts,  finds  and  decrees  that  said  defendant  be 
and  is  hereby  enjoined  from  proceeding  further 
with  the  erection  of  said  fence.  Adjudged 
and  decreed  that  said  defendant,  within  twenty 
days  from  the  entering  of  this  decree,  take 


down  all  of  said  fence  and  scantling  projecting 
above  the  roof  of  said  shed,  and  all  the  re- 
mainder of  said  fence  outside  of  and  beyond 
said  shed,  and  it  is  considered  that  the  plain- 
tiff recover  his  costs  expended  in  the  case, 

taxed  at  $ and  that  the  defendant  pay 

his  own  costs  for  which  it  is  ordered  that  ex- 
ecution issue;  to  all  of  which  the  defendant 
excepts." 

A  motion  for  a  new  trial  was  made,  over- 
ruled, and  exceptions  taken.  Thereupon  a  pe- 
tition in  error  was  filed  in  this  court  to  reverse 
the  judgment  of  the  circuit  court. 


bowever,  reversed.    See  principal  case   Letts  v. 

KSSBLJEB. 

In  Peck  V.  Bowman.  22  Ohio  L.  J.  Ill,  113,  plain- 
tiff  sought  an  injunction  to  restrain  defendant 
from  erecting  a  fence  10  feot  in  beiRhr,  of  rough, 
unsiffbtly  boards,  wholly  upon  the  defendant's 
land,  designed  to  serve  no  useful  or  ornamental 
purpose,  but  for  the  purpose  of  damaging  the 
plaintiff  and  injuring  his  property  and  dimin- 
ishing its  value;  from  motives  of  unmixed  malice, 
and  designed  expressly  to  shut  out  the  view  of  the 
plaintiff,  because  of  a  bad  state  of  feelings  exist- 
ing between  the  parties.  The  court,  under  the 
circumstances,  continued  the  injunction  until  the 
further  order  of  the  court,  until  an  opportunity 
was  given  for  a  full  hearing,  the  act  complained  of 
constituting  in  every  essential  particular  a  nul- 


A  wall  built  with  windows  in  it  as  a  scheme  to 
get  light  for  defendant's  factory  surreptitiously, 
and  in  direct  violation  of  law,  was  enjoined  in 
Vollmer's  Appeal,  61  Pa.  118,  as  a  nuisance,  being 
built  contrary  to  the  provisions  of  the  rule  as  to 
party  walls  in  Philadelphia,  as  provided  by  the  act 
of  1721.  VaBsyckel  v.  Tryon,  6  Phiia.  401,  to  the 
same  effect. 

Iq  Fifty  Associates  v.  Tudor,  6  Gray,  255,  the  ac- 
tion was  in  tort  to  recover  damages  for  breaking 
and  entering  the  plaintiff's  premises,  and  throwing 
down  a  wall  which  be  had  erected  upon  his  own 
land  and  which  obstructed  the  light  and  air  from 
the  defendant's  windows.  The  defendant  Justified 
his  actions  upon  the  ground  that  he  had  the  use 
and  enjoyment  thereof  for  twenty  years  or  more. 
The  court  held  that  his  action  in  removing  the 
fence  was  not  Justifiable,  as  it  was  not  shown  that 
he  was  entirely  or  substantially  deprived  of  light 
and  air.  The  question  of  malicious  Intent,  how- 
ever, did  not  appear  in  this  case. 

In  Carson  v.  Western  R.  Co.  8  Gray,  428,  action 
was  brought  to  recover  for  injuries  occasioned  by 
the  accumulation  of  snow  upon  the  plaintiff's 
farm  in  consequence  of  the  erection  and  mainte- 
nance of  a  fence  by  the  defendant  company.  It 
was  not  alleged  or  proved  that  the  defendants,  in 
erecting  the  fence,  acted  wantonly,  negligently, 
or  maliciously,  of  with  any  purpose  of  inflicting 
Injury  on  the  plaintiff  or  his  property,  but,  on  the 
contrary,  that  the  fence  was  built  by  defendants 
upon  their  land  for  the  legitimate  object  of  pre- 
venting their  tract  from  being  encumbered  with 
snow.  The  court  therefore  held  that  there  was  no 
cause  of  action,  the  erection  of  such  a  fence  being 
a  proper  and  reasonable  use  of  the  property,  even 
though  it  might  have  caused  annoyance  or  injury 
to  the  plaintiff,  the  act  not  falling  within  the 
maxim  Sic  utere  tuo,  ut  alienum  von  Imilas,  but 
within  another  legal  apothegm  Qui  Jure  8uo 
tUitur  neminem  Icedit. 

See  also  Haverstick  v.  Sipe,  33  Pa.  368,  supra,  II. 

IV.  State  statutes  and  deelsiojis  thereunder. 

The  California  act  of  March  Q,  1805,  regulating  the 
height  of  division  fences  and  partition  walls  in 
40  L.  R.  A. 


cities  and  towns,  prohibits  the  erection  of  any 
fence  or  partition  wall  exceeding  10  feet  in  height* 
without  a  permit  from  the  board  of  supervisors  or 
city  council  of  the  city  or  town,  and  also  provides 
that  the  consent  of  the  adjoining  owner  shall  be 
obtained  before  such  permit  is  granted. 

In  Western  Granite  Sc  Marble  Co.  v.  Knicker- 
bocker, 103  Cal.  HI,  plaintiff  claimed  that  the  de- 
fendant had  obstructed  the  light  and  air  in  his 
premises  by  means  of  a  tight  board  fence  20  feet 
high,  wantonly  and  maliciously,  but  the  court  be- 
low did  not  find  that  the  defendant  acted  wantonly 
or  maliciously.  It  was,  however,  claimed  that  the 
act  of  the  defendant  was  unlawful  as  violating  the 
statute.  The  defendant  contended  that  the  said 
act  was  unconstitutional  as  in  violation  of  S2,  art. 
11,  of  the  state  Constitution,  conferring  power  to 
make  and  enforce  such  police  regulations  as  were 
not  inconsistent  with  general  laws,  and  also  upon 
the  ground  that  it  gave  the  owner  of  the  adjoining 
property  power  to  prevent  such  structure.  The 
court  construed  the  statute  as  constitutional,  and 
not  contrary  to  the  general  doctrine  of  the  law 
which  allows  a  man  to  erect  anything  on  his  own 
land  so  long  as  it  is  not  a  nuisance,  and.  as  the 
fence  in  question  was  a  division  one,  ordered  t^e 
removal  of  such  portion  of  it  as  exceeded  the 
height  provided  for  by  the  statute. 

Section  1277  of  Conn.  Gen.  Stat.  ed.  1888,  chap.  88, 
p.  290,  provides:  '*An  injunction  may  be  granted 
against  the  malicious  erection  by  or  with  the  con- 
sent of  an  owner,  or  lessee,  or  person  entitled  to 
the  possession  of  land,  of  any  structure  upon  it, 
intended  to  annoy  and  injure  any  owner  or  lessee 
of  ad  joining  land  in  respect  to  his  use  or  disposi- 
tion of  the  same." 

In  Harbison  v.  White,  46  Conn.  106,  it  was  held 
that  if  the  structure  contemplated  by  the  above 
statute  was  erected  maliciously,  and  injured  the 
adjoining  owners,  the  mere  fact  that  it  screened 
the  defendant's  premises  from  being  overlooked, 
by  the  plaintiff  and  his  family  was  no  defense. 

In  Gallagher  v.  Dodge.  48  Conn.  387,  300,  40  Am. 
Rep.  182,  the  structure  which  it  was  sought  to  en- 
Join  was  a  show  case  erected  by  the  defendants 
upon  their  own  premises  in  front  of  their  store,  so 
as  to  obstruct  a  side  window  in  the  plaintiff's 
store,  for  the  object  of  displaying  their  own  goods 
to  the  best  advantage,  and  preventing  the  public 
from  seeing  those  of  the  plaintiff  through  his  side 
window.  The  plaintiff  claimed  that  the  action  was 
done  from  malicious  motives.  The  court  held  that« 
under  the  statutes,  the  malicious  quality  of  the  act 
was  the  predominant  cause,  and  that  the  mere 
petty  hostilities  of  the  two  parties  in  their  business 
did  not  show  sufiBcient  maliciousness  to  bring  the 
cause  within  the  provisioos  of  the  statute,  the 
structure  intended  by  the  statute  being  one  which 
must  be  Judged  of  more  by  its  character,  location, 
and  use  than  by  the  actual  motive  the  party  had 
in  mind  at  the  time. 

By  S  5,  chap.  17,  Freeman's  Supplement,  Me.  Rev. 
Stat.  p.  178,  chap.  188,  p.  205,  Me.  Stat.  1803.  it  is  pro- 
vided,  inter  alia^  that  "any  fence,  or  other  structure 
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Motive  makes  no  differeDce. 

Frazier  v.  Brown,  12  Ohio  St.  294. 

The  maxim  Gujtis  est  solum,  ^us  est  usque 
ad  eaium  et  ad  inferos  applies  to  its  full  ex- 
tent, and  whatever  damage  may  result  from 
the  exercise  of  this  absolute  right  of  property 
to  adjoining  proprietors  is  damnum  absque 
injuria. 

Mullen  V.  Strieker,  19  Ohio  St.  185,  2  Am. 
Rep.  379. 

An  easement  of  light  and  air,  to  be  supplied 
to  one's  windows  from  the  premises  of  another, 
cannot  be  acquired  in  Ohio,  by  use  or  pre- 
scription. 

Washb.  Easem.  2d  ed.  p.  458,  *880,  chapter 
on  Rights  in  Subterranean  Waters. 

The  fence  in  the  case  at  bar  is  not  a  nui- 
sance. 


Falloon  v.  SchiUing,  29  Kan.  292,  44  Am. 
Rep.  642;  High,  In j.  §488;  Mahanv.  Broton, 
13  Wend.  261.  28  Am.  Dec.  461;  Greenleafv. 
Francis,  18  Pick.  123. 

The  proprietor,  in  the  absence  of  any  agree- 
ment subjecting  bis  estate  to  another,  may  con- 
sult his  own  convenience  in  his  operations 
above  or  below  his  ground. 

Chatfieldv.  Wilson,  28  Vt.  49. 

An  act  legal  in  itself,  violating  no  right, 
cannot  be  made  actionable  on  the  ground  of 
the  motive  which  induced  it. 

Quindni  v.  Baf/  St.  Louis,  64  Miss.  488,  60 
Am.  Rep.  62;  Radclijf  v.  Brooklyn,  4  N.  Y. 
195,  53  Am.  Dec.  359. 

The  maxim  "So  use  your  own  as  to  not  in- 
jure another's  property"  extends  only  to  legal 
injuries. 

Pickard  v.  Collins^  23  Barb.  458;  Pierre  v. 
Fernald,  26  Me.  4S6.  46  Am.  Dec.  573. 


in  the  nature  of  a  fence,  unnecessarily  exceedlng- 
8  feet  in  faeiphr,  maliciously  kept  and  maintained 
for  the  purpose  of  annoying  the  owners  or  occu- 
pants of  adjoining  property,  shall  be  deemed  a  pri- 
vate nuisance." 

Under  the  above  statute  it  has  been  held  that  in 
order  to  render  the  defendant  liable,  the  plaintiff 
must  prove  that  malevolence  was  the  dominant 
motive  and  that  without  it  the  fence  would  not 
have  been  built  or  maintained;  and  further,  that  if 
the  height  above  8  feet  is  shown  to  be  necessary 
there  can  be  no  liability,  no  matter  what  may  be 
the  motive  of  the  owner  in  ereotinir  it.  The  gist  of 
the  action  is  the  fact  that  the  structure  is  ''mali- 
ciously kept  and  maintained."  Lord  v.  Langdon 
(Me.)  39  Ati.  562. 

So,  a  tlnding  by  the  Jury  in  a  caee  under  the 
Maine  statute,  under  instructions  from  the  court, 
that  the  controlling  dominant  motive  of  the  de- 
fendant was  malicious,  and  that  the  fence  was 
erected  for  the  purpose  of  annoying  the  plaint- 
iff, to  which  no  exceptions  are  taken,  will  not 
be  disturbed  upon  appeal.^especially  where  the 
evidence  Justifies  such  conclusions.  Lord  v.  Lang- 
don (Me.)  89  Atl.  552. 

By  S 1  of  chap.  368,  p.  601,  Mass.  Stat.  1887,  Supple- 
ment to  Mass.  Pub.  Star.  188^1888,  it  is  provided: 
"Any  fence,  or  other  structure  in  the  nature  of  a 
fence,  unnecessarily  exceeding  6  feet  in  height, 
maliciously  erected  or  maintained  for  the  purpose 
of  annoying  the  owners  or  occupants  of  adjoining 
property,  shall  be  deemed  a  private  nuisance." 

Section  *£  of  the  same  statute  also  provides  that 
"any  such  pwncr  or  occupant,  injured  either  in 
his  comfort  or  the  enjoyment  of  his  estate  by  such 
nuisance,  may  have  an  action  of  tort  for  the  dam- 
ages sustained  thereby,  and  the  provisions  of  chap. 
180  of  the  Public  Statutes  concerning  actions  for 
private  nuisances  shall  be  applicable  thereto." 

In  RIdeout  v.  Knox,  148  Mass.  .•?fi«,2  L.  R.  A.  81,  it 
was  held  that  the  above  statute  was  constitutional, 
and  applied  to  fences  erected  before,  as  well  as 
to  those  erected  after,  the  passing  of  the  act. 

Mass.  Stat.  1887  is  also  held  constitutional  iu  the 
case  of  Smith  v.  Morse,  148  Mass.  407. 

Although,  under  the  Massachusetts  Constitution, 
the  legislature  would  have  no  power  to  prohibit 
putting  up  or  maintaining  stores  or  houses  with 
malicious  intent,  and  thus  make  a  large  part  of  the 
property  of  the  commonwealth  dependent  upon 
what  a  Jury  might  find  to  have  been  the  past  or  to 
be  the  present  motives  of  the  owner,  yet  it  does 
not  follow  that  the  rule  is  the  same  for  a  boundary 
fence  unnecefsarily  built  more  than  6  feet  high 
contrary  to  the  provisions  of  the  statute.  Rideout 
V.  Knox,  148  Mass.  388,  2  L.  R.  A.  81. 

In  an  action  for  illegally  maintaining  a  fence 
40  L.  K.  A. 


contrary  to  provisions  of  the  above  statute,  the 
fence  must  have  been  erected  or  maintained  from 
an  actual  malevolent  motive,  as  disting^uished 
from  mere  technical  malice,  without  which  it 
would  not  have  l)een  erected  or  maintained,  in 
order  to  render  it  a  nuisance;  and  if  such  extra 
height  is  necessary,  for  any  reason,  there  is  no 
nuisance  created,  and  therefore  no  liability,  and 
in  such  a  ease  the  owuer  is  at  liberty  to  think  for 
himself  and  act  on  his  own  opinion.  Rideout  v. 
Knox,  148  Mass.  368.  2  L.  R.  A.  81. 

Malevolence  must  be  the  dominating  motive,  a 
motive  without  which  the  fence  would  not  have 
been  built  or  maintained.  A  man  cannot  be  pun- 
ished for  malevolently  maintaining  a  fence  for  the 
purpose  of  annoying  his  neighbor,  merely  because 
he  feels  pleasure  at  the  thought  of  his  giving  annoy- 
ance, if  that  pleasure  alone  would  not  induce  him 
to  maintain  it,  and  if  he  would  maintain  it  even  if 
that  pleasure  be  denied  hira.  Rideout  v.  Knox, 
148  Mass.  868,  2  L.  R.  A.  81. 

If  the  motives  of  the  defendant  in  allowing  the 
fence  to  stand  are  malicious  the  defendant  may  be 
liable  although  he  has  done  nothing  upon  it  since 
the  passing  of  the  statute.  Smith  v.  Morse,  148 
Mass.  407,  Following  Rideout  v.  Knox,  148  Mass.  368, 
3L.  R.  A.81. 

Evea  though  the  word  '"nuisance"  is  used  in  6 1 
of  Mass.  Stat.  1887,  yet  it  in  no  sense  creates  an 
easement  in  favor  of  plaintiff,  but  only  makes  it 
unlawful  to  do  malevolently  what  the  defendant 
still  has  a  right  to  do  from  other  motives.  Smith 
V.  Morse.  148  Mass.  407. 

The  right  of  action  given  by  fl  2,  Mass.  Stat.  If87, 
to  an  "owner  or  occupant  injured  either  in  his 
comfort  or  the  enjoyment  of  his  estate  by  such 
nuisance,  "means  that  the  owners  may  have  an  ac- 
tion under  some  circumstances  although  not  in 
occupation.    Smith  v.  Morse,  148  Mass.  407. 

If  the  Jury  upon  a  view  of  the  fence  in  question 
are  able  to  say  that  it  would  have  the  effect  of  di- 
minishing the  rent,  or  make  it  more  difficult  to  let 
the  premises,  and  so  tie  an  injury  to  the  comfort 
or  the  enjoyment  of  his  estate,  what  they  see  is 
evidence  m  the  case.  Smith  v.  Morse,  148  Mass. 
407. 

Where  the  action  was  brought  by  the  owner, 
who  had  never  occupied  the  premises,  and  there 
was  no  evidence  of  injury  other  than  that  gathered 
by  the  Jury  from  a  view  of  the  premises,  it  was 
held  that  the  comfort  or  enjoyment  which  must 
be  enjoined  ro  ust  be  comfort  or  en  Joyment  in  the  use 
of  the  premises,  and  that  it  is  not  enough  that  the 
owner  not  in  occupation  was  disturbed  in  his  mind 
when  he  thought  about  the  fence,  although  an 
owner  might  suffer  an  actionable  injury,  as  If  the 
fence  was  likely  to  diminish  his  rents  or  to  make 
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Whatever  a  man  has  a  legal  right  to  do,  he 
may  do  with  impunity,  regardless  of  his  im- 
proper motives. 

PittfburgK  Ft,  W.  d  C,  B,  Co.  v,  Bingham, 
^9  Ohio  St.  869.  28  Am.  Rep.  751. 

Mewrs.  C.  J.  Estep  and  S.  S.  Ford,  for 
^efeodaDt  in  error: 

If  one  does  an  act,  wholly  on  his  own  land, 
legal  but  prejudicial  to  his  neighbor,  not  for 
bis  own  ornament,  but  through  unmixed  mal- 
ice to  his  neighbor,  then  he  has  done  an  in- 
jury which  is  actionable. 

Chesley  v,  Ktnff\  74  Me.  164;  ChaMmore  v. 
nu?tard»,  7  H.  L.  Cas.  887;  Greenteaf  v. 
PrancU,  18  Pick.  117;  EU>ath  v.  Driscoll,  20 
Conn.  533.  52  Am.  Dec.  352;  Peck  v.  Bowman, 
^•2  Ohio  L.  J.lll;  Burke  Y.Smith,^^  Mich.  395. 

Bnrket,  J.  ,de1iveredtheopinionof  the  court: 
The  only  question  in  this  case  arises  upon 


the  following  findings  of  fact  by  the  circuit 
court: 

"Said  structure  was  erected  upon  the  land 
of  the  defendant  and  belonged  to  him.  The 
structure  was  erected  by  said  defendant  from 
opotives  of  unmixed  malice  toward  said  plain- 
tiff, and  for  no  useful  or  ornamental  purposes 
of  the  propertv  of  said  defendant." 

It  is  not  claimed  that  the  person  of  the  plain- 
tiff was  interfered  with  in  this  case,  so  that  we 
have  for  consideration  only  the  rights  of  prop- 
erty. 

The  fence  complained  of  is  upon  the  land  of 
the  defendant  and  belongs  to  him.  Plaintiff 
fails  to  aver,  and  the  court  fails  to  find,  that 
she  has  any  right  to  or  upon  the  lot  of  defend- 
ant below  by  contract,  statute,  or  any  other 
way  known  to  the  law  for  acquiring  a  right 
to.  in,  or  upon  lands,  unless  such  right  may 
be  acquired   by,  and  transferred  to,   her  by 


it  more  difficult  to  ^t  tenaats,  the  injury  to  his 
comfort  or  the  eDJoyment  of  his  estate  on  account 
of  that  reasonable  anticipation  helng  within  the 
act.    Smith  v.  Morse,  143  Mass.  407. 

Where  the  bushand  participated  in  erectioar  a 
lawful  fence  upon  his  wife^s  land  at  a  greater 
heiffht  than  declared  by  Mass.  Stat.  1887,  it  was 
held  that  he  was  not  liable  to  a  prosecution  under 
the  provisions  of  the  act  for  erecting  or  maintain- 
ing the  nuisance  nu  matter  what  his  Intentions 
might  be,  and  that  such  fact  did  not  prove  the 
-erection  of  the  fence.  Hideout  v.Knox.  148  Mass. 
dU8,2L.  R.  A.81. 

In  Rice  v.  Moorehouse,  150  Mass.  483,  defendant 
was  sued  for  unnecessarily  maintainmg  a  fence 
over  6  feet  In  height  for  the  purpose  of  annoying 
the  plaintiff.  The  facts  showed  that  the  fence,  at 
the  time  of  action  brought,  was  16  feet  In  height, 
but  that  between  such  time  and  the  trial  the  de- 
fendant cut  it  down  to  74  feet,  and  therefore  con- 
tended that  the  Judgment  of  the  court  below  or- 
dering the  abatement  of  such  a  fence  was  wrong. 
The  court  held  that,  by  reducing  the  height  of  the 
fence  either  before  or  after  the  trial,  the  defend- 
ant did  not  prevent  the  court  from  exercising  its 
discretion,  the  facts  showing  that  the  defendant 
unnecessarily  and  for  the  purpose  of  annoyance 
maintained  the  fence,  the  maintenance  of  an  un- 
lawful structure  giving  the  court  Jurisdiction  of 
which  the  defendant  could  not  deprive  it  by  mak- 
iog  alterations  either  material  or  immaterial  in 
that  which  constituted  the  nuisance. 

In  SpauldlDg  v.  Smith.  162  Mass.  543,  action  was 
•brought  under  the  above  statute.  The  facts 
showed  that  the  fence  was  not  a  boundary  one  be- 
tween the  lots  of  the  parties,  but  was  upon  the  op- 
posite side  of  the  highway  at  least  21  feet  from  the 
nearest  part  of  the  land  owned  by  the  plaintiff,  and 
separated  from  all  bis  land  which  was  not  a  part 
of  the  highway  by  a  space  42  feet  wide.  The  court 
held  that  the  action  could  not  be  maintained  as 
the  fence  was  not  situated  with  reference  to  the 
laud  of  the  adjoining  owner  who  complained  of  it 
as  a  private  nuisance  so  as  to  be  within  the  mean- 
ing of  the  statute,  and  that  to  bold  such  a  fence 
within  the  meaning  of  the  statute  would  be  a 
greater  limitation  of  the  rights  of  owners  than  the 
legislature  intended  to  impose. 

By  N.  fl.  Pub.  Suit.  ed.  1881.  chap.  143,  S  28.  p.  398, 
it  is  provided:  *'Any  fence  or  other  structure  in 
the  nature  of  a  fence,  unnecessarily  exceeding  3 
feet  in  height,  erected  or  maintained  for  the  pur- 
pose of  annoying  the  owners  or  occupants  of  ad- 
joining property,  shall  be  deemed  a  private  nui- 
sance." And  by  I  29  of  the  same.  '*any  owner  or 
occupant,  injured  either  in  his  comfort  or  the  en- 
joyment of  hisrestate  by  such  nuisance,  may  have  an 
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action  of  tort  for  the  damage  sustained  thereby;" 
and  fl  30  of  the  same  provides  that  '*if  the  plaintiff 
recovers  Judgment  in  the  action,  the  defendant 
shall  cause  the  removal  of  the  nuisance  within 
thirty  days  from  the  date  of  the  Judgment,  and  for 
each  day  he  shall  permit  the  nuisance  to  remain, 
after  the  expiration  of  said  thirty  days,  he  shall  in- 
cur a  penalty  of  $10  for  the  use  of  the  party  in- 
jured." 

Where  the  structure  complained  of  was  about  20 
feet  long.  11  feet  high,  and  had  been  erected  for 
some  ten  years,  and  plaintiff  complained  that  it 
excluded  the  light  and  air,  obstructed  the  view, 
and  was  maintained  by  the  defendant  for  the  pur- 
poses of  annoyance,  and  the  defendant  claimed  to 
have  maintained  the  structure  as  a  sign  board  for 
his  furniture  store,  and  as  a  support  against  which 
to  pile  his  furniture,  and  that  it  was  useful  to  him. 
and  the  court  charged,  in  substance,  that  the  de- 
fendant was  liable  if  he  was  actuated  by  two  mo- 
tives, one  of  annoyance  and  the  other  of  utility,  if 
the  former  was  the  controlling  one.— it  was  held 
that  the  charge  was  sufficiently  favorable  to  the 
pikintiffs.  Hunt  v.  Coggln.  66  N.  H.  140.  decided 
under  chap.  91  of  the  Laws  of  1887. 

By  S  4607,  chap.  193,  title  31,  Vt.  Stat.  ed.  1804,  p. 
843.  it  is  provided:  '*No  person  shall  erect  or  main- 
tain an  unnecessary  fence  or  other  structure,  more 
than  6  feet  in  height,  for  the  purpose  of  annoying 
the  owners  of  adjoining  property  by  obstructing 
their  view  or  depriving  them  of  light  or  air;  and 
the  selectmen,  if  the  owner  thereof  falls,  after 
twenty-four  hours  notice  from  them,  to  remove 
such  fence,  or  structure,  may  enter  and  remove 
the  same  at  the  owner's  expense;"  and  fl  4608  pro- 
vides: *'If  a  person  violates  the  provisions  of  the 
preceding  section  he  shall  be  fined  not  more  than 
$100." 

Where  the  fence  was  erected  for  the  express  pur- 
pose of  preventing  the  plaintiff  using  a  way. 
thereby  causing  him  damage,  and  the  village  trus- 
tees, upon  his  application,  consented  to  have  the 
way  declared  a  public  highway  if  he  would  pay  the 
defendant  land  damages,  it  was  held  in  an  action 
brought  by  plaintiff  for  obstructing  the  way  that 
the  amount  so  paid  could  not  be  recovered  from 
defendant.    Holmes  v.  Fuller,  68  Vt.  207. 

By  Hlirs  Annotated  Statutes  and  Codes  of  Wash- 
ington, vol.  2,  ed.  1891.  title  6,  chap.  8,  fi  868,  p.  154, 
it  is  provided  an  injunction  may  be  granted  to  re- 
strain the  malicious  erection,  by  any  owner  or 
lessee  of  land,  of  any  structure  intended  to  spite, 
injure,  or  annoy  an  adjoining  proprietor.  And 
where  any  owner  or  lessee  of  land  is  maliciously 
erecting  such  a  structure  with  such  intent  a  man- 
datory injunction  will  lie  to  compel  its  abatement 
and  removaL  B,  W. 
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means  of  the  aforesaid  '  'motives  of  unmixed 
malice."  This  is  a  manner  of  acquiring  on 
the  one  hand,  and  of  transferring  on  the  other, 
a  right  to  property  unknown  to  the  law. 

But  it  is  urged  in  her  behalf,  that  even  if  she 
had  no  right  of  property,  and  even  if  he  was 
the  owner  of  the  lot,  that  he  could  not  use  his 
own  land  for  the  purpose  of  erecting  struc- 
tures thereon  which  subserve  no  useful  or  or- 
namental purpose,  and  are  erected  through 
motives  of  unmixed  malice  towards  his  ad- 
joining neighbor. 

It  is  and  must  be  conceded  that  he  might, 
by  erecting  a  building  on  his  lot,  shut  off 
her  li^ht  and  air  to  exactly  the  same  extent 
as  is  doDe  by  this  fence,  and  that  in  such  case 
she  would  be  without  right,  and  without 
remedy,  even  though  done  with  the  same 
feelings  of  malice  as  induced  him  to  erect 
the  fence;  thus  making  his  acts  lawful  when 
the  malice  is  seasoned  with  profit,  or  some 
show  of  profit  to  himself,  and  unlawful  when 
his  malice  is  unmixed  with  profit,  the  injury 
or  inconvenience  to  her,  meanwhile,  remain- 
ing the  same  in  both  cases.  If  through 
feelings  of  malice  he  desires  to  shut  the 
light  and  air  from  her  windows,  it  is  noth- 
ing to  her  whether  he  makes  a  profit  or  loss 
thereby.  Her  injury  Is  no  greater  and  no  less 
in  the  one  case  than  in  the  other.  As  to  her  it 
is  the  effect  of  the  act,  and  not  the  motive.  In 
effect  he  has  the  right  to  shut  off  the  light  and 
air  from  her  windows  by  a  building  on  his 
own  premises,  and  she  is  not  in  effect  con- 
cerned in  the  means  by  which  such  effect  is 
produced,  whether  by  a  building  or  other 
structure;  nor  is  she  concerned  as  lo  the  mo- 
tive, nor  as  to  whether  he  makes  or  loses  by 
the  operation.  In  the  one  case  she  might  have 
a  strong  suspicion  of  his  malice,  while  in  the 
other  such  suspicion  would  be  ripened  into  a 
certainty.  But  this  is  nothing  to  her  as  af- 
fecting a  property  tight.  As  long  as  he  keeps 
on  his  own  property,  and  causes  an  effect  on 
her  property  which  he  has  a  right  to  cause, 
she  has  no  legal  right  to  complain  as  to  the 
manner  in  which  the  effect  is  produced,  and 
to  permit  her  to  do  so  would  not  be  enforcing 
a  right  of  property,  but  a  rule  of  morals.  It 
would  be  controlling  and  directing  his  moral 
conduct  by  a  suit  in  equity,  by  an  injunc- 
tion. 

To  permit  a  man  to  cause  a  certain  injurious 
effect  upon  the  premises  of  his  neighbor  by  the 
erection  of  a  structure  on  his  own  premises  if 
such  structure  is  beneficial  or  ornamental,  and 
to  prohibit  him  from  causing  the  same  effect 
in  case  the  structure  is  neither  beneficial  nor 
ornamental,  but  erected  from  motives  of  pure 
malice,  is  not  protecting  a  legal  right,  but  is 
controlling  his  moral  conduct  In~  this  state 
a  man  is  free  to  direct  his  moral  conduct  as  he 
pleases,  in  so  far  as  he  is  not  restrained  by 
statute.  But  it  is  said  that  such  acts  are  of- 
fensive to  the  principles  of  equity.  Not  so. 
There  is  no  conflict  l)etween  law  and  equity  in 
our  practice,  and  what  a  man  may  lawfully  do 
cannot  be  prohibited  as  inequitable.  It  may 
be  immoral,  and  shock  our  notions  of  fair- 
ness, but  what  the  law  permits,  equity  toler- 
ates. It  would  be  much  more  inequitable  and 
intolerable  to  allow  a  man's  neighbors  to  ques- 
tion his  motives  every  time  that  he  should  un- 
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dertake  to  erect  a  structure  upon  his  own 
premises,  and  drag  him  before  a  court  of 
equity  to  ascertain  whether  he  is  about  to  erect 
the  structure  for  ornament  or  profit,  or  through 
motives  of  unmixed  malice. 

The  case  is  not  like  annoying  a  neighbor  by 
means  of  causing  smoke,  gas,  noisome  smells, 
or  noises  to  enter  his  premises,  thereby  caus- 
ing injury.  In  such  cases  something  is  pro- 
duced on  one's  own  premises  and  conveyed  U> 
the  premises  of  another;  but  in  this  case  noth- 
ing is  sent,  but  the  air  and  light  are  withheld.. 
A  man  may  be  compelled -to  keep  his  gas, 
smoke,  odors,  and  noise  at  home,  but  he  cannot 
be  compelled  to  send  his  light  and  air  abroad. 
Mullen  V.  Strieker,  19  Ohio  St.  185.  2  Am. 
Rep.  379. 

If  smoke,  gas,  offensive  odors,  or  noise  pas» 
from  one's  own  premises  to  or  upon  the  prem- 
ises of  another  to  his  injury,  an  action  will  lie 
therefor,  even  though  the  smoke,  gas,  odor,  or 
noise  should  be  caused  by  the  lawful  business 
operations  of  defendant  and  with  the  best  of 
motives.     Broom,  Legal  Maxims.  372. 

In  such  cases  it  is  the  effect  or  injury,  and 
not  the  motive,  that  is  regarded.  The  true 
test  is.  whether  anything  recognized  by  law 
as  injurious  passes  from  the  premises  of 
one  neighbor  to  that  of  another.  Anything 
so  passing  invades  the  legal  rights  of  him 
whose  premises  it  reaches,  and  such  rights  will 
be  protected.  But  courts  cannot  regulate  or 
control  the  moral  conduct  of  a  man,  unless  au- 
thorized so  to  do  by  statute. 

The  following  cases,  cited  by  plaintiff  in 
error,  bear  more  or  less  upon  the  question  in- 
volved in  this  case,  and  seem  to  produce  a 
decided  weight  of  authority  in  bis  favor; 
Frazier  v.  Brown,  12  Ohio  St.  294;  Falloon  v. 
SchiUing,  29  Kan.  292,  44  Am.  Rep.  642; 
Mahan  v.  Brown,  18  Wend.  261,  28  Am.  Dec. 
461;  Greenleafv,  Francis,  18  Pick.  128;  Chat 
field  V.  WiUon,  28  Vt.  49. 

The  following  additional  authorities  are  to 
the  same  effect:  Gould,  Waters,  ^  280,  citings 
Chaiemore  v.  Richards,  7  H.  L.  Gas.  349;  Dickin- 
son V.  Grand  Junction  Canal  Co.  7  £xch.  282: 
Acton  V.  Blundell,  12Mee8.&  W.324;  Hammond 
V.  Ball,  10  Sim.  552;  Cooper  v.  Barber,  8  Taunt. 
99:  Balstoh  v.  Bensted,  1  Campb.  463;  Oalgay 
V.  Great  Southern  dt  Western  B.  Co.  4  Ir.  C. 
L.  Rep.  456;  Gliase  v.  Siherstone,  62  Me.  175,. 
16  Am.  Rep.  419;  Roath  v.  DriscoU,  20  Conn. 
533.  52  Am.  Dec.  352;  Brmcn  v.  Blius,  27 
Conn.  84,  71  Am.  Dec.  49:  Ocean  Grove  Camp 
Meeting  Asso.  v.  Asbury  Park  Comrs.  40  N.  J,. 
Eq.  447;  Taylor  v.  h\ckas,  64  Ind.  167.  31  Am. 
Rep.  114;  Delhi  v.  Youmans,  45  N.  Y.  862,  6 
Am.  Rep.  100;  Dexter  v.  Providence  Aqueduct 
Co.  1  Story,  887;  Wheatley  v.  Baugh,  25  Pa. 
528,  64  Am.  Dec.  721,  note:  Haugh's  Appeal, 
102  Pa.  42,  48  Am.  Hep.  198.  note;  Haldeman 
V.  BrvckJinrt,  45  Pa.  514.  84  Am.  Dec.  511;. 
Coleman  v.  Chadwick,  80  Pa.  81,  21  Am.  Rep. 
93;  Trout  v.  McDonald,  83  Pa.  146;  Lybe's 
Appeal,  106  Pa.  626,  51  Am.  Rep.  542;  Smith 
V.  Adam^,  6  Paige,  485;  fJlster  v.  Springfield, 
49  Ohio  St.  82;  Ellis  v.  Duncan,  cited  in  29 
N.  Y.  468;  Radcliffy.  Brooklyn,  4  N.  Y.  195, 
200,  53  Am.  Dec.  357;  IHxley  v.  Clark,  85  N. 
Y.  520,  91  Am.  Dec.  72;  Goodale  v.  TuttU,  29* 
N.  Y.  466;  Bliss  v.  Greeley,  45  N.  Y.  671,  6- 
Am.  Rep.  157;  Clark  v.  Conroe,  38  Vu  469;. 
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Taylor  ^r.  Welch,  6  Or.  198;  MoHerY,  Caldwell, 
7  Nev.  863;  New  Albany  <&  8.  B.  Co,  v.  Peter- 
son, 14  Ind.  112.  77  Am.  Dec.  60;  Bamtt  v. 
Salisbury  Mfg.  Go.  43  N.  H.  673,  82  Am.  Dec. 
179;  [Kinnaird  v.  Standard  Oil  Co.  89  Ky.  468, 
7  L.  R.  A.  451],  30  Cent  L.  J.  269,  23  Am. 
L.  Rev.  376;  Dams  v.  Afong,  6  Haw.  216. 

The  defendant  in  error  ciles  the  cases  re- 
viewed  in  Fratier  v.  Brown,  12  Ohio  St.  294. 
1.  f  tj  and  also  the  case  of  Burke  v.  Smith,  69  M^. 
/  395.  Most  of  the  cases  cited  are  cases  arisint 
out  of  interference  with  wells,  springs,  and 
percolating  waters;  such  cases  bear  but  slightly 
upon  the  question.  The  Michigan  case  is  sub- 
stantially like  the  case  under  consideration. 
Id  that  case  the  lower  court  enjoined  the  de- 
fendant, and  that  judgment  was  affirmed  by 
an  equally  divided  court.  The  syllabus  says 
that  the  court  being  equally  divided,  nolhing 
is  decided.  As  nothing  was  decided,  the  case 
is  not  an  authority  on  either  side  of  the  ques- 
tion. 

But  it  is  strongly  urged  by  counsel  for  de- 
fendant in  error,  that  the  maxim,  "Enjoy  y«ur 
own  property  in  such  a  manner  as  not  to  in- 
jure that  of  another  person,"  applies  in  such 
cases  as  this,  and  that  as  it  must  be  conceded 
that  the  fence  in  question  is  an  injury  to  the 
property  of  defendant  in  error,  that  his  acts 
are  in  conflict  with  the  above  maxim. 

At  first  blush  this  would  seei#to  be  so,  but 
a  careful  consideration  shows  the  contrary. 
The  maxim  if  a  very  old  one,  and  states  the 
law  too  brondly.  In  this  case,  for  instance, 
it  is  conceded  that  the  plaintiff  in  error  had 
the  right  to  enjoy  his  property  by  erecting  a 
house  so  as  to  do  the  same  injury  which  was 
done  by  the  fence,  and  that  while  that  would 
be  an  injury  to  the  property  of  defendant  in 


error,  she  would  be  without  re^iedy,  and  his 
act  in  erecting  such  house  would  not  be  re- 
garded as  violating  the  maxim. 

In  Jeffries  v.  Williams,  5  Exch.  797,  it  was^ 
claimed,  and  in  Pittsburgh,  Ft.  W.  &  C.  R.  Co. 
v.  Bingham,  29  Ohio  St.  369,  23  Am.  Rep.  751, 
it  was  held,  that  the  true  and  legal  meaning 
of  the  maxim  is,  *'So  use  your  oWn  property 
as  not  to  injure  the  rights  of  another."  Boyn- 
ton ,  J. ,  in  that  case,  saysf:  *  *  Where  no  right  has 
been  invaded,  although  one  may  have  injured 
another,  no  liability  has  been  incurred.  Any 
other  rule  would  be  manifestly  wrong."  The 
maxim  should  be  limited  to  causing  injury  to 
the  rights  of  another,  rather  than  to  the  prop- 
erty of  another,  because  for  an  injury  to  the 
rights  of  another  there  is  always  a  remedy,  but 
there  may  be  injuries  to  the  property  of  an- 
other for  which  there  is  no  remedy,  as  in  drain- 
ing a  spring  or  well,  or  cutting  off  Ikht  and 
air  or  a  pleasant  view  by  the  erection  of  build- 
ings, and  many  other  cases  which  might  be 
cited. 

Thus  limiting  the  maxim  to  the  rights  of  the 
defendant  in  error,  it  is  plain  that  the  acts  of 
plaintiff  in  error  in  the  use  which  he  made  of 
his  property  did  not  injure  any  leeal  right  of 
hers,  and  that  therefore  what  he  did  was  not 
in  violation  of  such  maxim. 

The  circuit  court  erred  in  overruling  the  de- 
murrer to  the  petition,  and  in  rendering  judg- 
ment in  favor  of  defendant  in  error  upon  the 
facts  as  found  by  the  court. 

T/ie  jitdgment  of  the  Circuit  Courtis  therefore 
reversed,  and  proceeding  to  render  such  iudg- 
ment  as  the  Circuit  Court  should  have  rendered 
upon  the  facts  found,  the  petition  of  plaintiff 
below  is  dismissed  at  her  cost 
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A  public  ollloer  reeeivliiif  fees  to  which 
he  ieinot  entitled*  from  a  party  wbom  be 
knows  to  be  ignorant  of  the  Jaw,  without  inform- 
ing him  that  he  was  not  lx)und  to  pay,  receives 
money  fraudulently,  and  is  liable  to  an  action  for 
money  had  and  reoeived. 

(December  13,1897.) 

EXCEPTIONS  by  plaintiff  to  rulings  of  the 
Supreme  Judicial  Court  for  Androscog^n 
County  made  during  the  trial  of  an  action 
brought  to  recover  back  money  which  plaintiff 
had  paid  defendant  as  fees  for  burial  permits. 
Sustained. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  G.  Chabot.  for  plaintiff: 
The  money  was  paid  under  a  mistake  of 

NoTK.— As  to  extortion  by  oflBcers,  see  Bracken- 
rtdge  V.  State  (Tex.  App.)  4L.  K.  A.  800,  and  cases 
In  note  thereto. 
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fact;  plaintiff  acting  under  the  belief  that  it- 
was  the  rule  for  the  undertaker  to  pay  for  such 
recording. 

Evans  v.  Hughes  County,  3  S.  D.  244;  15 
Am.  &  Eng.  Enc.  Law,  p.  645,  note  2. 

Money  paid  under  a  mistake  of  fact  may  be 
recovered  back. 

Haven  v.  Foster,  9  Pick.  129.  19  Am.  Dec. 
358;  18  Am.  &  Eng.  Enc.  Law,  p.  227,  and 
cases  note  1;  Chittv,  Contr.  5th  Am.  ed.  638,. 
664,  note;  Ooodspeed  v.  Fuller,  46  Me.  150,  71 
Am.  Dec.  572;  2  Greenl.  Ev.  §  123. 

Even  if  mistake  arises  from  negligence  of 
plaintiff. 

1  Parsons,  Contr.  482;  Appleton  Bank  v.  Me- 
Qilvray,  4  Gray,  522, 64  Am.  Dec.  92;  Quimby 
V.  Carr,  7  Allen,  417. 

Or  he  might  have  discovered  or  known  the 
facts  by  using  all  the  means  of  information  at 
his  commancT 

Douglas  County  v.  Keller,  43  Neb.  685. 

He  can  recover  if  he  has  been  guilty  of  neg- 
ligent failure  to  use  the  means  of  knowledge 
opened  to  him. 

Indianapolis  v.  McAvoy,  86  Ind.  587,  and 
cases  cited  in  18  Am.  &Eng.  Enc.  Law,  p.  226,. 
note  1. 
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This  kind  of  actioD  for  money  had  and  re- 
ceived is  a  most  liberal  action,  and  may  be  as 
comprehensive  as  a  bill  in  equity. 

Keene  v.  Sage,  75  Me.  140;  Ball  v.  Marston, 
17  Mass.  575;  Dana  v.  Kemble,  17  Pick.  549: 
2  Greenl.  Ev.  §  117;  Northrop  v.  Graves,  19 
Conn.  548.  50  Am.  Dec.  264. 

And  lies  for  the  recovery  of  money  which  in 
equity,  justice,  and  good  conscience  belongs  to 
plaintiff,  and  which  defendant  ought  not  un- 
der all  the  circumstances  to  retain. 
^'Latoson  v.  Tmwwu,  16  Gratt.  230,  80  Am. 
Dec.  102;  N<yrton  v.  Harden,  15  Me.  46.  32 
Am.  Dec.  182;  Brady  v.  Eorvitli,  64  111.  App. 
254;  Freeman  v.  Gurjlia,  51  Me.  143,  81  Am. 
Dec.  564;  Healey  v.  United  States,  29  Ct.  CI. 115; 
Haven  v.  Foster,  9  Pick.  130,  19  Am.  Dec. 
853. 

No  demand  before  bringing  action  is  neces- 
sary. 

Sturgis  v.  Preston,  184  Mass.  878;  Moore  v. 
Moore,  127  Mass.  23. 

In  this  state  the  rule  is  stated  that  when 
money  claimed  as  rightfully  duels  paid  volun- 
tarily and  with  full  knowledge  of  all  the  facts, 
it  cannot  be  recovered  back,  wben  the  party  to 
whom  it  has  been  paid  can  in  good  conscience 
and  equity  retain  it. 

Smith  V.  lieadfleld,  27  Me.  147;  Felloics  v. 
School  Dist.  No.  8,  39  Me.  661;  Brisbane  y, 
Daeres,  5  Taunt.  144;  Parker  v.  Lancaster,  84 
Me.  515. 

In  one  sense  a  person  may  be  said  always  to 
have  the  means  of  knowledge.  He  may  have 
access  to  books  and  to  the  assistance  and  in- 
structions of  his  fellow  men.  But  those  means 
are  not  such  as  the  law  contemplates  and  re- 
quires. 

Norton  v.  Harden,  15  Me.  45,  32  Am.  Dec. 
132. 

Having  the  means  of  ascertainiD^  the  real 
facts  is  not  the  same  as  actual  knowledge  of 
them. 

3  Greenl.  £v.  15th  ed.  §  123  note  A. 

Mistake  of  law  is  an  erroneous  conclusion  as 
to  the  legal  effect  of  known  facts. 

15  Am.  &  Eng.  Enc.  Law,  p.  684,  and  cases 
<;ited. 

Mistake  of  law  constitutes  a  mistake  only 
when  it  arises  from,  (1)  a  misapprehension  of 
the  law  by  all  parties,  all  supposing  that  they 
knew  and  understood  it  and  all  making  the 
same  mistake  as  to  the  law;  or  (2)  a  misappre- 
hension of  the  law  by  one  party  of  which  the 
others  are  aware  at  the  time  of  contracting, 
but  which  they  do  not  rectify. 

15  Am.  &  Eng.  Enc.  Law,  p.  635,  note; 
United  States  v.  Barlow,  132  U.  S.  271,  33  L. 
ed.  346,  notes. 

Where  money  has  been  paid  under  a  mistake 
of  law  and  facts,  relief  will  be  granted,  espe- 
cially if  the  opposite  party  will  not  thereby  be 
Injured. 

Lane  v.  Holmes,  55  Minn.  379;  Freeman  v. 
Curtis,  51  Me.  140,  81  Am.  Dec.  564;  Benson 
V.  Markoe,  37  Minn.  30. 

If  one  party  is  mistaken  as  to  the  law,  and 
the  other,  with  knowledge,  contracts  with  him. 
knowing  that  he  is  proceeding  upon  a  mistake 
in  law,  ttiere  might  arise  a  consideration  of 
fraud  in  his  taking  advantage  of  the  other's, 
mistake. 

Benson  v.  Monroe,  7  Cush.  131,  54  Am.  Dec. 
40  L.  R.  A. 


716;  PoioeU  v.  Smith,  L.  R.  14  Eq.  85;  18  Am. 
&  Eng.  Enc.  Law,  p.  226,  notes;  Biggins  v. 
Mendenhall,  51  Iowa,  135;  Whelens*s  Appeal, 
70  Pa.  425;  Hardigree  v.  Mitehum,  51  Ala.  154; 
Metropolitan  Bankv.  Godfrey,  23  111.  579;  State 
V.  Paup,  IS  Ark.  129,  56  Am.  Dec.  303;  Renard 
V.  aink,  91  Mich.  1;  2  Greenl.  Ev.  §§  120, 
121.  cases  cited. 

There  was  a  marked  disparity  in  the  posi- 
tion and  means  of  knowledge  of  the  parties, 
and  therefore  the^  were  not  on  equal  footing, 
and  money  so  paid  cannot  in  good  conscience 
and  equity  be  retained,  no  rights  of  third 
parties  having  intervened. 

Jordan  v.  Stevens,  51  Me.  81,  81  Am.  Dec. 
556;  Northrop  v.  Graves,  19  Conn.  548,  50  Am. 
Dec.  265. 

As  between  the  parties,  no  distinction  should 
be  made  between  mistake  of  law  and  mistake 
of  facts. 

Jordan  v.  Stevens,  51  Me.  80,  81  Am.  Dec. 
56Q\Northrov^.  Graves,  19  Conn.  548,50  Am. 
Dec.  265. 

Defendant  was  a  public  ofScer  duly  sworn 
to  do  his  duty  to  and  with  the  public  with 
whom  he  was  dealing,  by  virtue  of  his  office: 
he  was  presumed  to  know  his  duty,  to  execute 
it  with  justice  and  honesty,  and.  by  continu- 
ing to  take  and  receive  plaintiff's  money  for 
each  and  every  burial  permit,  his  continued 
silence  there  was  equivalent  to  deceit  and 
fraud. 

Sartmll  v.  Horton,  28  Vt.  878;  Walker  v. 
Ham,  2  N.  H.  238;  Carew  v.  Rutherford,  106 
Mass.  12,  8  Am.  Rep.  287;  American  Excfi.  F, 
Ins,  Co.  V.  Britton,  8  Bosw.  148;  Laterrads  v. 
Kaiser,  15  La,  Ann.  296. 

Defendant  was  bound  in  duty  and  conscience 
to  disclose  the  fact  to  plaintiff,  and  cannot  re- 
tain money  so  received. 

Fears  v.  Albea,  69  Tex.  437;  8  Am.  &  Eng. 
Enc.  Law,  pp.  644.  655,  and  notes;  Laidlaw  v. 
Organ,  15  U.  8.  2  Wheat.  178,  4  L.  ed.  214; 
Paddock  v.  Strobrtdge,  29  Vt.  470;  Plant- 
ers* Bank  v.  Neely,  7  How.  (Miss.)  95,  40  Am. 
Dec.  51;  Cf)shy  v.  Buchanan,  90  U.  S.  420, 
23  L.  ed.  138;  CUaveland  v.  Smith,  132  U.  S. 
318.  38  L.  ed.  384.  and  notes. 

Mesisrs.  W.  H.  Newell  and  W.  B.  Skel- 
ton  for  defendant. 

Sav»g^e,  J.,  delivered  the  .opinion  of  the 
court: 

The  plaintiff  is  an  undertaker.  The  defend- 
ant is  city  clerk  of  the  city  of  Lewiston. 
The  plaintiff  sues  in  this  action,  for  money  had 
and  received,  to  recover  back  fees  paid  to  the 
defendant  for  376  burial  permits  issued  under 
the  provisions  of  Pub.  Laws  1S91,  chap.  118, 
as  amended  by  Pub.  Laws  1895,  chap.  154. 
At  the  conclusion  of  the  plaintiff's  evidence, 
the^presiding  justice  directed  a  nonsuit,  to 
which  ruling  the  plaintiff  excepted. 

By  statute,  the  fees  of  city  clerks  forissuine 
burinl  permits  are  to  be  paid  by  the  cities  ana 
towns;  and  it  was  admitted  that  "the  defend- 
ant was  paid  his  lethal  fees  by  the  city  of  Lewis- 
ton  for  all  the  burial  permits  mentioned  in  this 
action  prior  to  March,  1896." 

Assuming,  as  we  must,  that  the  plaintiff's 
evidence  was  true,  the  case  discloses  the 
following  facts:  The  plaintiff  paid  the  money 
sued  for  to  the  defendant,  as  fees  for  burial 
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permits  issued  by  him.  A  fee  of  25  cents  was 
paid  each  time  the  plaintiff  bad  occasion  to 
require  a  permit.  The  plaintiff  did  not  know 
that  the  statute  required  the  city  to  pay  the 
<:ity  clerk  for  bis  services  in  issuing  permits, 
nor  that  the  defendant  was  beinff  paid  by  the 
city  for  the  same.  The  defendant  received 
and  kept  the  money,  and  did  not  inform  the 
plaintiff  that  the  city  was  bound  to  pay,  or 
was  paying,  his  legal  fees.  The  evidence  does 
not  show  that  the  defendant  demanded  pay  of 
the  plaintiff,  as  a  prerequisite  to  the  issuing  of 
the  permits;  but  the  defendant's  predecessor 
in  oifice  asked  the  plaintiff  to  pay  for  such 
permits,  which  he  did,  and  he  "supposed  it  was 
the  same  rule,  and  paid  him  [the  defendant] 
right  along."  From  these  facts  it  can  hardly 
be  inferred  that  the  defendant  thought  these 
payments  were  gnituities,  and  we  are  satisfied 
that  he  must  have  known  that  the  plaintiff  paid 
these  fees  because  he  supposed  he  was  bound  to. 
It  is  clearly  a  case  of  payments  made  in  igno- 
rance of  the  law,  and  the  defendant  relies  upon 
the  well-settled  rule  that  voluntary  payments, 
made  with  full  knowlege  of  all  the  facts,  but 
under  a  mistake  or  through  ignorance  of  the 
law,  cannot  be  recovered.  Norris  v.  BUthen, 
19  Me.  348. 

The  defendant  is  a  public  offlcer,  and,  though 
he  did  not  expressly  demand  the  payment  of 
these  fees,  he  took  them,  knowing  that  the 
plaintiff  was  acting  upon  a  mistaken  view  of 
his  legal  rights.  The  parties  did  not  stand  upon 
a  level.  The  defendant  was  in  a  position  wliere 
the  plaintiff  was  justified  in  relying  upon  his 
•conduct.  A  public  officer  must  deal  fairly 
with  the  public.  Some  courts  have  sustained 
actions  like  this  on  the  ground  of  public  policv. 
In  Americans.  8  Co.  v.  Young.m  Pa.  188,  33 
Am.  Rep.  748,  the  court  said  of  the  relations 
between  a  public  officer  and  the  public:  "He 
and  the  public  who  have  business  to  transact 
with  him  do  not  stand  upon  an  equal  footing. 
It  is  his  special  business  to  be  conversant  with 
the  law  under  which  he  acts,  and  to  know 
precisely  how  much  he  is  authorized  to  demand 


for  his  services.  But  with  them  it  is  different. 
They  have  neither  the  time  nor  the  opportunity 
of  acquiring  the  information  necessary  to 
enable  them  to  know  whether  he  is  claiming 
loo  much  or  not,  and  as  a  general  rule,  relying 
on  his  honesty  and  integrity,  they  acquiesce  in 
his  demands."  See  Baltimore  v.  Lefferraan,  4 
Gill,  425.  45  Am.  Dec.  145,  note;  "WaXk^  v. 
Ham,  2  N.  H.  238;  Stevenson  v.  Mortimer,  2 
Cowp.  805. 

But,  without  deciding  that  this  action  is 
maintainable  on  the  ground  of  public  policy, 
we  think  it  can  be  maintained  upon  another 
ground.  Whenever  a  payment  made  in  igno- 
rance of  the  law  is  induced  by  the  fraud  or  im- 
position of  the  other  party,  and  especially  if 
the  parties  are  not  upon  an  equal  footing,  an  ac- 
tion to  recover  it  back  is  maintainable.  Stoxier 
V.  PiH>U,  67Me.  217;  SiUimanv.  Wing,  7  Hill. 
159;  Bank  of  United  States  v.  Darnel,  12 
Pet.  32.  9  L.  ed.  989;  This  court  has  de- 
clared, in  Freeman  v.  Curtis,  51  Me.  140,  81 
Am  Dec.  564.  and  \n  Jordan  v.  Stevens,  51  Me. 
78,  81  Am.  Dec.  556,  that  when  one  who  him- 
self knows  the  law,  and  knows  another  to  be 
ignorant^of  it,  takes  advantage  of  his  ignorance, 
it  may  be  regarded  as  fraud.  His  very  silence 
may  be  fraudulent.  Downing  v.  Dearborn,  77 
Me.  457. 

For  a  public  officer,  whose  fees,  by  law, 
are  to  be  paid  by  the  city,  and  are  paid  by  the 
city,  to  receive  fees  to  "which  he  knows  he  is 
not  entitled,  and  which  he  knows  are  being 
paid  to  him  by  a  party  ignorant  of  the  law, 
who  would  not  pay  if  he  did  know  the  law,  and 
not  to  inform  him  that  he  was  not  bound  to 
pay.  is  fraudulent;  and  such  officer  should 
restore  the  money,  which  he  cannot  conscien- 
tiously retain.  To  hold  otherwise  would  be 
a  reproach  to  the  law. 

It  is  the  opinion  of  the  court  that  the  admis- 
sion of  the  defendant,  and  the  evidence  intr'^- 
duced  by  the  plaintiff,  brought  the  case  within 
this  rule,  and  that  the  order  directing  a  non- 
suit was  erroneous. 

Exceptions  sustained. 


MARYLAND  COURT  OF  APPEALS. 


INTERNATIONAL  FRATERNAL  ALLI- 
ANCE OF  BALTIMORE  CITY.  Appt., 

V. 

STATE  of  Maryland. 

(86  Md.  660.) 

1  •  Policies  for  more  than  $  1 .000  on  one 
life,  when  they  are  policies  of  insurance  such 
as  co-operative  assessment  assooiatloos  Issue,  and 
not  certificates  such  as  fraternal  beneficiary  as- 
aociatiODs  issue,  cannot  be  lawfully  issued  by  a 
corporation  subject  to  Code,  8  128,  although  its 
•charter  provides,  not  only  for  insurance,  but 
"^for  social  or  fraternal  beneficial  purposes,  or 
both." 

Note.— For  certificates  of  beneQt  societies  as  in- 
surance, see  note  to  Penn   Mut.   L.  Ins.  Co.  v. 
Mechanics*  Savings  Bank  &  T.  Co.  (C.  C.  App.6th 
0  38  L.R.A.38. 
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8.  A  corporation  having  a  capital  stock 
In  which  many  members  do  not  share* 

and  conducting  business  for  the  pecuniary  benefit 
of  the  stockholders,  is  not  acting  '*for  the  sole 
beaefit  of  its  members  and  their  beneficiaries, 
and  not  for  profit,"  withla  the  meaning  of  Code, 
6  143<>,  so  as  to  be  entitled  to  issue  fraternal  bene- 
ficiary certificates. 

8.   Conditions  and  limitations  attaching^ 

by  law  to  the  exercise  of  any  given  corporate 
purposes  cannot  be  destroyed  or  subverted  by 
combining  such  purposes  with  some  other,  under 
one  corporation. 

4*  Proceedlnifs  to  forfeit  a  franchise 
are  not  excluded  by  Code,  art.  23,  9  283, 
authorizing  proceedings  to  restrain  an  assump- 
tion or  exercise  of  any  franchise,  liberty,  or  priv- 
ilege, or  the  transaction  of  unauthorized  busi- 
ness. 

5«   A  deliberate  attempt  by  a  corpora- 
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tion  to  evade  the  insurance  law  of  the 

state  in  one  of  its  most  important  provisions  is 
grround  for  forfeftin?  the  charter. 
6«  An  insurance  corporation  forfeits  its 
franchise  by  deliberately  exceeding  the 
amount  for  which  it  is  allowed  by  law  to  issue 
policies  on  any  one  life. 

(January  4, 18U8.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City  an- 
nulling  the  charter  of  defendant  for  doing  il- 
legal business.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Charles  Marshall*  John  Pren- 
tiss Poe,  and  Charles  L.  Wilson,  for  ap- 
pellant: 

None  of  the  alleged  grounds  of  forfeiture 
amount  to  either  an  abuse  or  misuse  of  the 
corporate  powers  of  the  appellant.  Abuse  or 
misuse  of  corporate  privileges  is  an^  positive 
act  in  violation  of  the  charter  and  in  deroga- 
tion of  public  right,  wilfully  done  or  caused  to 
be  done  by  those  appointed  to  manage  the 
general  concerns  of  the  corporation. 

Erie  <Sk  N,  E,  B,  Co.  v.  Casey,  26  Pa.  285. 

The  judgment  of  forfeiture  was  erroneous, 
for  the  reason  that  the  acts  complained  of  are 
not  alleged  to  have  been  wilfully  and  know- 
ingly wrong. 

Chesapeake  d  0,  Canal  Co.  v.  Baltimore  db 
0.  R.  Co.  4  Gill  &  J.  106;  State  v.  Consolida- 
tion Coal  Co.  46  Md.  1. 

Corporations  under  the  Code  may  be  formed 
for  manufacturing  purposes,  and  corporations 
may  be  formed  for  mining  purposes.  And  so 
also  may  one  corporation  be  lawfully  formed 
for  the  purpose  of  combining  these  two  pur- 
poses and  carrying  them  on  together. 

Basshor  v,  Dressel,  34  Md.  508. 

So,  fraternal  beneficial  associations  mav  be 
formed  for  the  conducting  exclusively  oi  the 
business  belonging  to  such  associations,  or  if 
the  incorporators  think  the  * 'general  interests" 
of  the  corporation  will  be  promoted  by  blend- 
ing with  the  fraternal  beneficial  business  the 
business  of  accident  insurance  on  the  assess- 
ment plan,  or  the  business  of  endowment  or 
mortuary  insurance,  our  Code  authorizes  the 
formation  of  one  single  corporation  for  any  or 
all  of  these  legitimate  purposes. 

Messrs,  H.  M.Clabang^h,  Attorney  General, 
and  George  R.  Gaither,  Jr.,  for  appellee. 

Boyd,  J.,  delivered  the  opinion  of  the 
court : 

By  direction  of  the  governor,  the  attorney 
general  instituted  proceedings  in  the  superior 
court  of  Baltimore  city  against  the  appellant, 
alleging  that  it  had  been  guilty  of  abuse  and 
misuse  of  its  corporate  powers  and  privileges. 
The  authority  for  this  proceeding  is  given  by 
article  28,  §  255,  of  the  Code;  and  the  succeed- 
ing sections,  to  262,  inclusive,  regulate  the 
practice.  The  grounds  relied  on  in  the  peti- 
tion are,  in  substance:  (1)  That  the  defendant, 
as  shown  by  the  by-laws,  was  not  organized 
for  **fraternal  beneficial  purposes,"  and  that, 
in  conducting  the  operations  described  in  its 
by-laws,  it  was  guilty  of  both  abuse  and  mis- 
use of  its  corporate  franchises,  and  is  carrving 
on  operations  without  due  warrant  of  law. 
(2)  That  while  purporting  to  be  organized  for 
"fraternal  beneficial  purposes,"  under  the  pro- 
40  L.  R.  A. 


visions  of  chapter  295  of  the  Laws  of  18d4,  it 
is  organized  with  a  capital  of  $10,000.  and  sub- 
ject to  the  control  and  management  of  its- 
stockholders,  and  although  purporting  to  give 
representation  to  its  certificate  or  policy  hold- 
ers, under  its  bv-laws  it  subjects  them  to  the 
will  of  the  stocKhoiders.  (8)  That  the  business- 
carried  on  is  substantially  in  the  nature  of  in- 
surance business,  and  it  has  issued  a  policy 
known  as  the  *'Golden  Cycle  Policy,"  which 
would  mature  in  seven  years,  and  the  holders- 
of  which  are  subject  to  certain  dues  and  as- 
sessments; that,  in  addition  to  the  regular 
dues,  the  corporation  has^  levied  a  ''note  as- 
sessment" of  $650  on  each  ''maturinj^  holder*** 
in  or  about  the  last  year  of  the  matunngof  the 
policy,  and,  In  the  event  of  the  notes  not  being 
given  for  such  assessment,  the  policies  would 
lapse;  that  the  levying  of  such  excessive  as- 
sessments was  a  practical  forfeiture  of  the  pol- 
icies, and  an  abuse  and  misuse  of  the  charter 
powers.  (4)  That  the  defendant,  though  in- 
corporated with  a  capital  of  $10,000,  and  hav- 
ing deposited  with  the  state  insurance  commis- 
sioner the  sum  of  $10,000,  is  issuing,  or 
offering  to  issue,  policies  for  more  than  $1,000^ 
on  any  one  life.  (5)  That  it  is  pretending  to 
operate  under  the  scheme  of  a  fraternal  bene- 
ficial society,  as  set  out  in  chapter  295  of  the 
Laws  of  1894,  and  at  the  same  time  is  subject 
to  the  rights,  privileges,  and  control  of  its 
stockholders.  (6)  That,  purporting  to  carry 
on  the  business  of  a  fraternal  beneficial  soci- 
ety, it  has  issued  policies  of  insurance,  to  the 
number  of  2,400,  to  infants  under  ten  years  of 
age,  which  is  contrary  to  the  purposes  of  such 
societies.  (7)  That  the  business  carried  on  by- 
said  corporation  is  substantially  in  the  nature 
of  an  insurance  business,  and  not  within  the 
scope  of  the  scheme  of  fraternal  beneficial  so- 
cieties, and  not  in  accordance  with  its  charter 
rights.  The  defendant  filed  an  answer  which 
denies  that  it  has  violated  its  charter,  and 
gives  a  history  of  its  organization.  In  June, 
1888,  a  corporation  was  formed,  under  the 
name  of  the  Order  of  the  International  Benev- 
olent &  Fraternal  Company  of  Baltimore  City,. 
**for  social,  benevolent,  fraternal,  and  benefi- 
cial purposes,"  with  a  capital  stock  of  $5,000, 
divided  into  1,000  shares  of  $5  each.  In  Jan- 
uary, 1889.  the  charter  was  amended,  whereby 
the  stock  feature  was  omitted,  and  the  name 
changed  to  the  Order  of  the  International  Fra- 
ternal Alliance  of  Baltimore  City ;  and  in  June, 
1898,  it  was  further  amended  by  changing  the 
name  to  the  International  Fraternal  Alliance 
of  Baltimore  City,  and  providing  for  a  capital 
stock  of  $10,000,  divided  into  100  shares  of 
$100  each.  It  is  stated  in  these  amended  arti- 
cles that  the  corporation  was  formed  *'(*)  ^or 
social  or  fraternal  beneficial  purposes,  or  both,'* 
etc.;  "(h)  to  grant  and  issue  insurance  on  the 
lives  of  individuals  of  both  sexes,  upon  the 
mutual,  assessment,  or  co-operative  plan,  as 
provided  in  §  127  of  article  23  of  the 
Code  of  Public  General  Laws  of  the  state  of 
Maryland,  and  the  other  sections  of  said  arti- 
cle applicable  to  such  mutual,  assessment,  or 
co-operative  insurance,"  etc.  It  is  also  author- 
ized to  provide  in  its  by-laws  for  loans  to  its 
members,  policy  or  certificate  holders,  of  any 
surplus  accumulations,  upon  the  building  as- 
sociation plan,  as  defined  in  §§  95  to  124,  in- 
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elusive,  of  article  28.  In  November,  1895,  the 
charter  was  further  amended,  and  the  defend- 
ant was  operating  under  the  articles  as  thus 
amended  at  the  time  these  proceedings  were 
instituted,  and  hence  we  are  to  determine 
whether  or  not  they  have  been  violated  as 
<:harged,  so  far  as  we  can  from  the  answer,  as 
the  case  was  submitted  on  demurrer  to  the 
answer. 

In  the  case  in  77  Md.  547,  against  this  corpora- 
tion, this  court  had  before  it  the  charter  of 
January,  1889,  and  held  that  the  appellant  had 
no  authority  under  that  charter  to  carry  on  the 
insurance  business.  The  lower  court  had  or- 
dered that  its  charter  be  forfeited,  but  this 
court,  although  fully  concurring  with  the 
Judge  below  that  the  appellant  had  exceeded 
its  powers,  decided  that  it  should  be  permitted 
to  continue,  and  either  report  to  the  appropri- 
ate jurisdiction  to  adjust  and  wind  up  its  in- 
surance business,  or  amend  its  charter  under 
^§  17  and  88  of  article  23  of  the  Code,  and 
bring  itself  within  the  provisions  of  the  insur- 
ance laws  of  the  state.  That  case  was  decided 
on  the  21st  day  of  June,  1898;  and  five  days 
afterwards  the  charter  was  amended  by  the 
articles  of  June,  1898,  above  referred  to. 
-Chapter  295  of  the  Laws  of  1894  having  been 
passed,  another  amendment  to  the  charter  was 
adopted  in  1896,  as  above  stated.  After  the 
passage  of  the  act  of  1894,  some  of  the  mem- 
bers of  the  appellant  filed  a  bill  alleging  that 
it  was  insolvent,  charging  fraud  in  the  man- 
agement  of  its  affairs,  and  claiming  that  the 
whole  scheme  of  the  corporation  has  been 
changed,  in  violation  of  the  rights  of  the  com- 
plainants. Barton  v.  International  Fraternal 
lAUiance,  85  Md.  14.  In  that  case  we  said : 
**A  corporation  of  this  character  is  clearly 
within  the  terms  of  the  act  of  1894,  chap.  295. 
Its  charter  authorizes  it  to  be,  and  it  is,  a  fra- 
ternal beneficial  association  operating  on  the 
lodge  system,  and  carried  on  for  the  sole  bene- 
fit of  its  beneficiaries."  The  relief  prayed  for 
was  refused  because,  under  our  construction 
of  §  USe  of  chapter  295  of  the  Laws  of  1894,  we 
were  confined  to  the  single  question  whether 
or  not  the  corporation  was  insolvent,  and  that 
it  was  not  shown  to  be.  It  has  thus,  been  de- 
termined by  this  court  that  this  appellant 
could  unite  the  insurance  business  with  the 
original  purposes  of  its  charter,  by  a  proper 
amendment,  and  that  the  act  of  1894  was  ap- 
plicable to  it.  Let  us,  then,  see  whether  it  has 
violated  its  charter  in  any  of  the  particulars 
alleged  in  the  petition. 

One  of  the  most  serious  and  important 
charges  is  that  embodied  in  paragraph  7, 
wherein  it  is  alleged  that  the  appellant  is  un- 
lawfully issuing  policies  for  more  than  $1,000 
on  any  one  life.  The  answer  admits  that  it 
had  issued,  in  all,  fifty-nine  policies,  for 
amounts  ranging  from  $1,250  to  $6,000,  and 
that  it  still  had  in  force  81  of  them,  but  it  de- 
nies that  it  is  a  violation  of  its  charter.  The 
charter  as  amended  in  1895,  provides  for  a 
corporation  "for  social  or  fraternal  beneficial 
purposes,  or  both,"  and  "to  grant  and  issue 
insurance  or  benefits  upon  the  lives  of  individ- 
uals of  both  sexes,  as  provided  in  §  127,  art.  23, 
of  the  Code,  and  as  provided  in  §  143e,"  etc. 
The  language  used  in  stating  the  purposes  of 
the  organizations,  as  to  the  social  or  fraternal 
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beneficial  feature,  is  the  same  as  that  in  the 
charter  of  1889,  which  was  before  this  court 
in  77  Md.  547.  It  was  distinctly  held  in  that 
case  that  the  appellant  was  not  authorized  to 
issue  the  policies  then  being  considered,  which 
were  those  in  the  Golden  Cycle  class,  because 
it  was  thereby  conducting  an  insurance  busi- 
ness, which  its  charter  did  not  empower  it  to 
do;  and  it  would  seem  to  follow  as  a  necessary 
consequence  of  that  decision  that  it  cannot 
now,  under  that  branch  of  its  charter,  issue 
policies  either  of  the  Golden  Cycle  class,  or  of 
the  other  classes  in  the  record;  the  latter  being 
clearly  as  much  subject  to  the  insurance  law 
of  the  state  as  the  former.  Prior  to  the  pas- 
sage of  chapter  295  of  the  Acts  of  1894,  the 
only  possible  excuse  for  the  appellant's  issuing 
any  policies  of  insurance  was  by  virtue  of 
§  127  of  article  23  of  the  Code,  "and  the  other 
sections  of  said  article  applicable  to  such  mu- 
tual, assessment,  or  co-operative  insurance,"  as 
its  charter  of  1898  expressly  relied  on  them 
for  such  power.  That  section  provided  for 
imposing  penalties  on  those  who  fail  to  comply 
with  the  insurance  laws,  and  defined  what  was 
to  be  deemed  a  life  insurance  company,  within 
the  meaning  of  article  28,  but  provided  that 
the  business  might  be  conducted  on  the  mutual 
or  co-operative  plan,  on  the  terms  therein  set 
out.  Section  128,  as  amended  by  chapter  488 
of  the  Laws  of  1892,  provided  that  "organiza- 
tions, as  described  in  §  127,  other  than  frater- 
nal orders  issuing  certificates  for  the  payment 
of  money  or  other  benefits  in  the  event  of  sick- 
ness, accident,  or  death,  or  other  contingency, 
either  to  the  member,  policy  or  certificate 
holder," etc.,  but  issuing  no  certificates  for  the 
payment  of  a  greater  sum  than  $1,000  upon 
one  life,  could  be  formed  either  on  the  mutual, 
co-operative,  assessment,  or  stock  plan,  and,  if 
on  the  latter,  should  have  a  paid-up  capital  of 
at  least  $10,000,  and  required  every  such  com- 
pany to  keep  the  sum  of  10,000,  in  money  or 
securities,  with  the  insurance  commissioner. 
The  appellant  fixed  its  capital  stock  at  $10,000, 
and  alleges  in  its  answer  that  it  has  deposited 
$10,000  with  the  insurance  commissioner,  al- 
though we  suppose,  from  the  connection,  it 
meant  to  say  that  the  deposit  had  been  made 
under  chapter  295  of  the  Acts  of  1894.  Sec- 
tion 128  was  further  amended  by  chapter  266 
of  the  Acts  of  1894,  and  in  that  amendment  it 
omits  the  words  "other  than  fraternal  orders." 
but  continues  the  provisions  as  to  stock,  an<i 
requires  all  such  companies,  whether  formed 
on  the  mutual,  co  operative,  assessment,  or 
stock  plan,  to  keep  $10,000  on  deposit  with  the 
insurance  commissioner,  and  still  limits  the 
certificates  to  $1,000  upon  any  one  life.  The 
amendment  of  1895  provided  for  issuing  in- 
surance or  benefits  upon  the  lives  of  individ- 
uals of  both  sexes,  as  provided  in  §  127  and 
§  143^,  subject  to  the  supervision  of,  and  the 
making  of  reports  and  the  payment  of  fees  to, 
the  insurance  commissioner,  under  chapter 
295  of  the  Laws  of  1894.  Section  U2e  does 
not  provide  for  the  formation  of  corporations, 
but  it  does  provide  for  the  corporations,  etc., 
therein  described,  continuing  business  under 
the  provisions  governing  fraternal  beneficiary 
societies,  orders,  or  associations,  on  the  condi- 
tion that  each  shall  deposit  the  sum  of 
$10,000,  in  dividend-bearing  securities,  with 
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the  insurance  commissioner,  as  a  guaranty  of 
the  payment  of  certificates  issued  by  it.  The 
certificates  therein  referred  to  are  such  as  fra- 
ternal beneficiary  associations  issue,  and  not 
insurance  policies,  such  as  those  in  the  record 
are.  The  latter  are  of  the  character  that  co- 
operative assessment  associations  issue.  This 
corporation  could  not  issue  such  policies  of 
insurance,  as  a  fraternal  beneficiary  society. 
It  was  decided  in  77  Md.  547,  that  it  must  be- 
come an  insurance  company  in  order  to  do  so; 
and  the  act  of  1894  did  not  aid  it  in  that 
respect.  It  did  become  an  insurance  com- 
pany, and,  although  it  amended  lis  char- 
ter, and,  in  terms,  referred  to  g  148^,  etc., 
it  cannot  escape  from  the  requirements  and 
limitations  of  the  insurance  laws  by  such 
means.  It  is  evident  that  the  legislature 
did  not  intend,  by  the  provisions  in  §  148«, 
to  authorize  a  corporation  to  issue  such  policies 
as  the  court  had  said  could  only  be  issued  by 
insurance  companies;  and,  if  there  were  any 
doubt  on  that  question  §  148r  ought  to  remove 
it.  It  says  that  "any  association  entitled  to  do 
business  in  this  state  under  the  provisions  of 
§  148«  to  §  148r  (both  inclusive)  of  this  article, 
which  shall  so  conduct  its  affairs,  or  shall  in 
any  manner  change  its  charter,  constitution,  or 
laws,  so  that  it  shall  not  answer  to  the  descrip- 
tion of  a  fraternal  beneficiary  association,  as 
set  forth  in  §  143«,  shall  thereupon  cease  to  be 
entitled  to  the  privilege  of  said  section."  It 
cannot  be  said  that  a  corporation  having  a  cap- 
ital stock,  and  issuing  policies  such  as  these,  is 
then  acting  *'for  the  sole  benefit  of  its  mem- 
bers, and  their  beneficiaries,  and  not  for  profit" 
(the  description  of  a  fraternal  beneficiary  asso- 
ciation set  forth  in  g  Hde);  and  hence  it  can- 
not issue  these  policies,  under  that  section,  and. 
if  it  attempts  to  do  so,  it  ceases  to  be  entitled 
to  the  privileges  of  it.  When  the  appellant 
became  an  insurance  company,  it  made  itself 
subject  to  all  the  provisions  oi  article  23  appli- 
cable to  life  insurance  companies,  excepting  so 
far  as  it  brought  itself  within  some  of  the  ex- 
emptions. By  §  116,  every  life  insurance  com- 
pany incorporated  under  that  article  is  required 
to  have  a  guaranty  capital  of  not  less  than 
$100,000  to  be  invested  in  securities,  which 
shall  be  deposited  in  the  treasury  of  the  state 
as  a  guaranty  for  the  payment  of  the  policies 
issued  by  it;  and  §§  112  and  186  provide  that 
the  capital  stock,  excepting  mutual  companies, 
shall  not  be  less  than  $100,000.  It  was  doubt- 
less to  avoid  these  requirements  that  §  127  was 
referred  to  in  appellant's  charter.  Section  128, 
as  we  have  seen,  authorizes  the  formation  of 
organizations  as  described  in  g  127,  with  a  cap- 
ital of  $10,000,  and  a  deposit  of  $10,000.  but  it 
is  upon  the  express  condition  that  no  policy 
should  issue  upon  any  one  life  for  more  than 
$1,000.  The  appellant  is  therefore  not  au- 
thorized to  issue  such  policies  as  those  in  the 
record  for  more  than  that  amount  on  any  one 
life,  and  has  violated  its  charter  by  doing  so. 
Indeed,  so  far  as  we  can  gather  from  the  an- 
swer, it  would  appear  that  only  one  sum  of 
$10,000  had  been  deposited  with  the  commis- 
sioner, and  that  under  the  act  of  1894;  but,  as 
that  is  not  clear,  we  have  assumed,  for  the 
purposes  of  the  discussion,  that  it  had  made 
the  deposit  under  the  insurance  branch  of  its 
charter,  as  well  as  under  the  act  of  1894. 
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We  do  not  deem  it  necessary  to  discuss  at 
length  the  question,  which  occupies  consider- 
able space  in  the  very  able  brief  of  the  appel- 
lant's attorneys,  whether,  under  our  laws, 
there  can  be  a  "double  incorporation"  for  such 
purposes  as  those  named  in  the  appellant's 
charter.  It  is  proper  to  say  that  we  do  not 
understand,  as  contended  in  that  brief,  that  the 
learned  judge  below  decided  that  question  li^ 
the  negative,  but,  on  the  contrary,  he  did  not 
pass  on  it.  He  did  hold,  however,  and  very 
properly  so,  "that,  where  the  law  attaches  cer- 
tain conditions  and  limitations  to  the  exercise 
of  any  given  corporate  purposes « those  condi- 
tions and  limitations  cannot  bo  destroyed  or 
subverted  by  combining  such  purpose  with 
some  other,  under  one  corporation.  If  the  two 
cannot  be  united  in  a  joint  prosecution,  their 
administration  must,  at  least,  be  kept  separate* 
The  statute  will  not  permit  the  evasion  or  ab- 
rogation of  prescribed  requisites  and  condition  a 
by  a  scheme  of  combination."  So,  although  it 
may  be  that  one  corporation  can,  as  a  fraternal 
beneficiary  association,  carry  on  certain  parts 
of  its  business  "for  the  sole  benefit  of  its  mem- 
bers and  their  beneficiaries,  and  not  for  profit,  "^ 
and  can,  as  an  insurance  company,  conduct 
another  part  of  its  business  for  the  benefit  of 
its  stockholders,  yet  it  is  impossible  that  the- 
business  of  two  such  classes  can  be  so  blended 
as  not  to  be  separable;  for,  if  that  be  done,  it 
can  no  longer  be  for  the  sole  benefit  of  its 
members.  Assuming  that  the  appellant  could 
issue  certificates  of  the  kind  contemplated  in 
chapter  295  of  the  Laws  of  1894,  for  such  sums 
as  it  saw  proper,  it  cannot  issue  insurance  pol- 
icies for  any  amount  under  that  law.  and  under 
the  insurance  law  is  limited  to  $1,000.  If 
there  be  profits  in  the  insurance  business,  are 
the  stockholders,  exclusively,  or  all  the  mem- 
bers, to  share  in  them?  Undoubtedly  the  for- 
mer would  be  the  case,  unless  there  be  some 
express  provision  in  the  charter  or  bylaws  to- 
make  it  otherwise.  It  is  true  there  are  some 
by-laws  of  the  appellant  which  apparently  vest 
the  control  in  the  hands  of  the  members,  to 
some  extent,  at  least,  but  there  Is  in  the  book 
of  the  by-laws  adopted  in  1896  a  note  which 
states  that  certain  by-laws  of  1895  are  to  remaia 
in  force.  Among  them  is  article  7  of  part  2, 
which  says:  "The  s'ockholdera  may  at  any 
special  or  annual  meeting  exercise  all  or  any 
of  the  powers  conferred  upon  this  corxx)ration 
bv  the  public  general  laws  of  the  state  of 
Marylana,  anything  to  the  contrary  in  these 
by-laws  notwithstanding,"  etc.  It  is  not  nee- 
essary  to  enumerate  the  powers  stockholders 
have  under  our  general  incorporation  laws  in 
corporations  having  capital  stock.  We  find  no 
provision  in  the  charter  or  by-laws  requiring 
the  members  to  be  stockholders,  and  it  would, 
of  course,  be  impracticable,  as  there  are  only 
100  shares  of  stock.  The  "members,"  as  they 
are  called,  are  at  the  mercy  of  the  stockhold- 
ers, and  the  business  is  conducted  for  the  pe- 
cuniary benefit  of  the  latter,  so  far  as  we  can 
see  from  the  by-laws  and  the  conduct  of  the 
business;  and,  notwithstanding  the  space  given 
in  the  charter  and  the  by-laws  to  the  regula- 
tions and  provisions  of  the  social  or  fraternal 
features  of  the  alliance,  the  conclusion  Is  irre- 
sistible that  it  is  in  reality  a  life  insurance 
company,  and  is  seeking  to  relieve  itself  ot 


189a 


Int&rnational  Fraternal  Alliamcb  v.  Statb. 


19t 


some  of  the  burdens  imposed  on  corporations 
of  that  character,  for  the  protection  of  the 
public,  by  assuming  the  guise  of  a  fraternal 
beneficiary  society.  Its  answer,  and  article  6 
of  part  Si  of  the  by-laws^  show  that  it  is  en- 
gaged in  issuing  and  offering  policies  to  the 
amount  of  $5,000,  while  it  has  no  authority  to 
issue  them  in  a  larger  amount  than  i|l,000  on 
any  one  life,  even  if  it  has  made  the  deposit  as 
required  by  §  128  of  article  23.  But  it  is  urged 
in  its  behalf  that  it  was  innocent  of  any  inten- 
tional violation  of  the  law,  and  therefore  its 
charter  should  not  be  forfeited.  This  court 
has  previously  been  called  upon  to  deal  leni- 
ently with  it,  and,  although  legal  cause  was 
shown  for  the  forfeiture  of  its  charter,  yet,  be- 
ing of  opinion  that  the  public  interest  did  not 
then  demand  it,  we  permitted  it  to  continue  its 
existence.  But  it  would  be  going  very  far, 
when  we  for  the  second  time  have  found  that 
it  was  exceeding  its  charter  powers,  to  again 
grant  it  such  indulgence.  That  it  has  abused 
and  misused  its  corporate  powers  by  issuing 
policies  in  sums  in  excess  of  $1,000,  we  have 
no  doubt.  It  is  true  that  g  268  of  article  28 
authorizes  proceedings  to  restrain  a  corpora- 
tion from  assuming  or  exercising  any  franchise, 
liberty,  or  privilege,  or  transacting  any  busi- 
ness, not  allowed  by  the  charter,  but  that  does 
not  exclude  other  proceedings;  and  in  this  in- 
stance, in  Uie  exercise  ^f  them  there  have  been 


both  an  abuse  and  a  misuse  of  its  corporate 
powers  by  the  appellant.  When  a  company  is 
authorized  to  insure  under  provisions  that  ex- 
pressly limit  the  amount  of  the  policies  to  be 
issued,  and  it  deliberately  exceeds  that  amount, 
it  clearly  abuses  and  misuses  the  powers  vested 
in  it.  It  is  no  longer  safe  to  permit  it  to  con- 
tinue to  exercise  even  tbe  powers  that  were  au- 
thorized. Nor  can  we  doubt  that  there  has 
been  a  deliberate  attempt  to  e^de  the  insur- 
ance laws  of  the  state,  and  that,  too,  in  one  of 
its  most  important  provisions.  There  are  so 
many  schemes  to  catch  the  unwary,  and  so 
many  inducements  offered  to  attract  people, 
especially  those  of  limited  means,  desirous  of 
making  some  provision  for  those  dependent 
upon  them,  that  it  is  of  the  utmost  importance 
that  all  corporations,  organizations,  and  indi- 
viduals that  engage  in  life  insurance  be  made 
to  understand  that  they  must  at  least  obey  the 
laws  of  the  state,  and  that  no  evasion  of  them 
will  be  tolerated.  This  is  necessary  for  the- 
protection  of  the  public,  as  well  as  those  con- 
ducting their  business  in  accordance  with  law. 

It  is  not  necessary  that  we  should  discuss 
tbe  other  grounds  relied  t>n  by  the  state,  as  we 
are  of  opinion  that  those  already  referred  to 
are  sufficient  to  require  us  to  affirm  the  order 
of  the  court  below. 

Order  afflrmed^  with  costs. 


MASSACHUSETTS    SUPREME    JUDICIAL  COURT. 


Mary  A.   INGERSOLL  et  al, 
Charles  W.  HOPKINS  et  al. 


.Mass.. 


.) 


1.  A  will  made  before  Stat.  1898,  chap. 
118.  took  effect  Is  within  Itn  provlsioos  as  to  revo- 
nation  by  marriage,  when  the  testator  married 
after  the  act  took  effect. 

8.  Tbe  fkct  tbat  a  will  was  made  In 
contemplation  of  marriage  does  not  "ap- 
pear from  the  will  Itself"  so  as  to  prevent  its 
revocation  by  the  testator^s  subsequent  mar- 
riage, under  Stat.  1882,  chap.  118,  merely  t)ecau8e 
he  wills  all  bis  property  to  a  woman  whom  he  ap- 
points as  one  of  tbe  executors  and  afterward 
marries. 

(February  28, 1898.) 

"DEPORT  by  the  Supreme  Judicial  Court 
X\i  for  Suffolk  CouDty  of  an  appeal  from  a 
decree  of  the  Probate  Court  admitting  to  pro- 
bate the  will  of  Charles  D.  Ingersoll,  deceased. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H«  H.  Emmons  and  Wilfred 
Bolster,  for  appellants: 

It  does  hot  "appear  from  the  will  itself,"  as 

Not*.— For  revocation  of  will  by  marriage,  see 
some  cases  in  note  to  Kiggs  y.  Palmer  (N.  Y.)  6  L. 
R.  A.  846;  and  also  in  note  to  Davis  v.  Fogle  (Ind.)  7 
L.  R.  A.  486,  and  the  cases  of  Roane  v.  Moilings- 
head  (Md.)  17  L.  R.  A.  A92,  and  Re  Hulitt  (Minn.)  84 
L.  R.  A.  884. 
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required  by  the  statute,  *'that  the  will  was 
made  in  contemplation  of  such  marriage." 

By  his  own  act  of  marriage,  testator  revoked 
tbe  will  by  bringing  himself  within  the  terms 
and  prohibition  of  the  statute.  He  li  ved  nearly 
four  years  afier  this  marriage  bad  revoked  his 
will,  and  he  could  easily  have  made  a  new  one 
if  he  had  desired  to  carry  out  the  provisions  gf 
the  previous  will. 

See  Sloninger  v.  Sloninger,  161  III.  270: 
Crum  V.  Sawper,  182  111.  443. 

In  Swan  v.  Sayles,  165  Mass.  177,  this  court 
decided:^  (1)  **It  does  not  appear  from  tbe  will 
or  codicil  that  eitber  was  made  in  contempla- 
tion of  the  marriage."  (2)  ••A  statute  revok- 
ing wills  at  any  time  before  the  death  of  the 
testator  for  any  cause  probably  would  be  within 
the  constitutional  power  of  the  general  court. " 

See  also  Sherman  v.  Sherman,  8  Barb.  385, 
and  cases  there  cited;  also  Cushing  v.  Aylmn, 
12  Met.  169. 

•The  English  statute  is  the  same  as  ours, 
without  the  exception  about  the  will  being 
made  in  contemplation  of  marriage. 

Under  this  statute  it  has  been  held  that  no 
intention  of  testator  and  no  hardship  to  the 
beneficiary  can  prevent  the  revocation,  even 
when  made  in  contemplation  of  marriage,  and 
in  favor  of  the  woman  to  whom  he  was  mar- 
ried immediately  after  making  the  will. 

Otwap  V.  Sadieir,  88  L.  T.  46;  Qoods  of  Cody- 
wood,  1  Swab.  &T.  54;  Marston  v.  Boe,  Fox,  a 
Ad.  &  El.  14;  IJarman.  Wills.  6th  ed.  pp.  145, 
146;  Wartery.  Warter,  L.  R.  15Prob.  Div.  152. 
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The  same  has  been  held  in  the  United 
■Stales. 

Fransen'a  Will,  26  Pa.  203;  Edward's  Ap- 
peal, 47  Pa.  144;  Walker  v.  Hall,  34  Pa.  488. 

And  the  same  construction  should  be  given 
to  it  by  this  court. 

Com,  V.  Hartnett,  3  Gray,  450. 

The  parol  evidence  offered  to  show  that  the 
will  was  executed  in  contemplation  of  the  mar- 
riage was  properly  rejected.  In  order  to  save 
the  will  from  revocation  by  a  subsequent  mar- 
riage, the  will  itself  must  contain  the  requisite 
evidence  that  the  event  was  contemplated. 

Denpree  v.  Deupree,  45  Ga.  415;  Ellis  v. 
Darden,  86  Ga.  368.  11  L.  R.  A.  51. 

Revocation  resulted  absolutely  as  a  legal  con- 
sequence of  the  marriage,  and  was  absolute 
the  instant  of  the  marriage. 

Edward's  Appeal,  47  Pa.  144. 

Messrs.  Alfred  Hemenway  and  Edward 
B.  Adams,  for  appellees: 

The  facts  admitted  in  evidence  showed  be- 
yond the  possibility  of  a  doubt  that  the  will 
was  in  fact  made  in  contemplation  of  the  mar- 
riage with  the  sole  Jseneficiary  subsequently 
solemnized. 

According  to  the  ordinary  rule  applied  In  the 
construction  of  wills,  it  appears  "from  the  will 
itself"  that  the  will  was  made  in  contemplation 
of  marriage  with  the  sole  beneficiary.  In  or- 
der to  ascertain  the  testator's  intention,  as  ex- 
pressed in  his  will,  it  is  the  duty  of  the  court, 
while  excluding  evidence  of  expressions  of  in- 
tention by  the  testator  outside  the  will,  to  ad- 
mit all  material  facts  surrounding  the  testator 
at  the  time  he  made  his  will,  and  to  read  the 
will  in  the  light  of  those  facts. 

Reed  v.  Merchantif  Mut.  Ins.  Co.  95  U.  S. 
23,  30.  24  L.  ed.  848,  349;  Blackburn,  Contract 
of  Sale,  50,  note;  fAimh  v.  Lanfib,  11  Pick.  371; 
Heard  v.  Read,  169  Mass.  216. 

In  every  case  the  words  used  must  be  trans- 
lated into  things  and  facts  by  parol  evidence. 

Doherty  v.  HiU,  144  Mass.  465;  Wigram, 
Trills,  2d  Am.  ed.  p.  152. 

In  England  it  seems  to  be  the  accepted  doc- 
t^ne  that  whatever  appears  from  the  words  of 
the  will,  properly  interpreted  by  the  surround- 
ing facts,  appears  from  the  will. 

ColeY.  Scott,  1  Macn.  &  G.  518;  Wilson  v. 
Eden,  18  Q.  B.  474;  Mattheics  v.  Foulsham,  L. 
R.  2  Eq.  669;  Kimball  v.  Ellison,  128  Mass.  41. 

The  word  'Mtsell"  can  add  no  more  force  to 
"from  the  will"  than  the  adjectives  "clearly 
and  manifestly"  which  are  used  in  Rev.  Stat, 
chap.  62,  §3. 

Brimmer  v.  Sohier,  1  Gush.  118;  Denjield, 
Petitioner,  156  Mass.  265. 

The  statute  did  not  change  the  ordinary  rule 
applied  to  the  interpretation  of  wills  by  requir- 
ing fexpress  statement  of  the  testator'is  matri- 
monial intentions  in  his  will. 

"From  the  will  itself"  does  not  mean  "from 
express  statement  in  the  will,"  but  does  mean 
"from  the  will  itself,  rather  than  from  declara- 
tions of  the  testator  outside  of  it." 

Brimmer  v.  Sohier,  1  Cush.  118:  Fay  v. 
Fay,  1  Cush.  93;  &itan  v.  Sayles,  165  Mass. 
177. 

To  allow  the  statute  to  operate  to  revoke  a 
will  in  which  the  wife  is  made  sole  beneflciary 
would  be  to  put  a  construction  on  it  which 
40  L.  R.  A. 


would  defeat  the  manifest  purpose  of  its  fraxn- 
ers.     This  the  court  will  not  do. 

Holbrook  V.  Holbrook,  1  Pick.  248;  Com.  v. 
KimbaU,  24  Pick.  366.  35  Am.  Dec.  326; 
Church  V.  Crocker,  3  Mass.  17;  Langdon  v. 
Potter,  3  Mass.  215;  Thaxter  v.  Jones,  4  Mass. 
570;  Somerset  v.  Dighton,  12  Mass.  388;  Whit- 
ney "9.  Whitney,  14  Mass.  88;  Burlingame  v. 
Bell,  16  Mass.  318;  Com.  v.  Cambridge,  20  Pick. 
267;  Staniels  v.  Raymond,  4  Cush.  314;  Opin- 
ion of  the  Justices,  186  Mass.  578. 

Field,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  will  of  Charles  D.  IngersoU,  of  Boston, 
was  executed  on  October  20,  1891,  and  in  it 
he  gave  all  his  property  to  Marv  Alice  Payson, 
of  said  Boston, '  'single  woman.^'  and  appointed 
her  one  of  the  executors,  and  requested  that 
the  executors  "be  required  to  give  no  sureties 
on  their  official  bonds."  It  appears  from  the 
testimony  admitted  by  the  justice  who  reported 
the  case  to  this  court  that  the  testator  and  Miss 
Payson  were  married  on  October  19, 1892;  that 
the  testator  died  on  September  28,  1896;  that 
prior  to  the  time  when  the  will  was  executed 
the  testator  and  Miss  Payson  had  mutually 
promised  to  marry  each  other;  that  the  con- 
tract of  marriage  remained  in  force  from  the 
time  of  the  engagement  until  the  marriage, 
and  that  she  lived  with  him  as  his  wife 
from  the  time  of  her  marriage  until  his  death. 
From  this  evidence,  in  connection  with  the 
will,  the  presiding  justice  found,  as  matter  of 
fact,  so  far  as  be  properly  could,  that  it  appears 
from  the  will  itself,  "by  fair  inference  from  its 
provisions  as  applied  to  the  parties  and  the 
subjects  to  which  it  relates,  that  the  will  was 
made  in  contemplation  of  the  marriage  that 
was  subsequently  solemnized,"  and  he  affirmed 
the  decree  of  the  probate  court  allowing  the 
will.  The  question  of  law  in  this  case  depends 
upon  the  construction  to  be  given  to  Stat.  1892, 
chap.  118,  of  which  the  1st  section  is  as  fol- 
lows: "The  marriage  of  any  person  shall  act 
as  a  revocation  of  any  will  made  by  such  per- 
son previous  to  such  marriage,  unless  it  shall 
appear  from  the  will  itself  that  the  will  was 
made  in  contemplation  of  such  marriage,  or 
unless  and  except  so  far  as  the  will  is  made  in 
exercise  of  a  power  of  appointment  and  the 
estate  thereby  appointed  would  not,  in  default 
of  appointment,  pass  to  the  persons  that  would 
have  been  entitled  to  the  same  if  it  had  been 
the  testator's  own  estate  and  he  or  she  had 
died  without  disposing  of  it  by  will."  It  is 
manifest,  we  think,  that  from  the  will  itself, 
considered  independently  of  the  testimony 
admitted  by  the  presiding  justice,  it  does  not 
appear  that  the  will  was  made  in  contempla- 
tion of  marriage  with  Miss  Payson.  It  is  im- 
possible to  hold,  in  every  case  where  a  testa- 
tor, by  his  will,  gives  property,  or  all  his  prop- 
erty, to  a  woman  who  is  unmarried,  and 
makes  her  his  executrix,  that  it  appears  from 
this  that  at  the  time  when  he  made  the  will  he 
contemplated  marrying  her,  and  made  his  will 
in  contemplation  of  such  marriage.  It  does 
not  appear  that  there  was  any  dispute  or  un- 
certainty as  to  the  Mary  Alice  Payson  intended, 
or  that  any  evidence  was  necessary  to  identify 
her  or  the  estate  which  was  devised  and  be- 
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<]ueathed  to  her.  The  evidence  was  admitted 
to  show  another  fact  existing  at  the  time  when 
the  will  was  made,  namely,  that  at  that  time 
the  testator  was  under  a  contract  of  marriage 
with  her;  and  then,  by  considering  this  fact  in 
x^nnection  with  the  provisions  of  the  will,  the 
presiding  justice  drew  the  inference  that  the 
will  was  made  in  contemplation  of  the  mar- 
riage with  her  which  afterwards  took  place. 
It  was,  in  effect,  conceded  by  both  sides  that, 
although  the  will  was  made  before  Stat.  1892, 
chap.  118,  took  effect,  yet,  as  the  marriage 
took  place  after  the  statute  took  effect,  the 
statute  was  applicable  to  the  case.  See  Swan 
V.  Sayles,  166  Mass.  177. 

The  counsel  for  the  appellees  cite  the  deci- 
sions of  this  court  upon  the  construction  of 
what  is  now  Pub.  Stat.  chap.  137,  §  21,  which 
section  is  as  follows:  "When  a  testator  omits 
to  provide  in  his  will  for  any  of  his  children 
or  for  the  issue  of  a  deceased  child,  they  shall 
take  the  same  share  of  his  estate  that  they 
would  have  been  entitled  to  if  he  had  died  in- 
testate, unless  they  have  been  provided  for 
by  the  testator  in  his  lifetime,  or  unless  it. ap- 
pears that  the  omission  was  intentional  and  not 
occasioned  by  accident  or  mistake."  Under 
the  statutory  provision  which  now  constitutes 
this  section,  the  court  held  that  parol  evidence 
Is  admissible  to  show  that  the  omission  by  a 
testator  to  provide  in  his  will  for  any  of  his 
children,  or  for  the  issue  of  a  deceased  child, 
was  intentional,  and  was  not  occasioned  by 
accident  or  mistake.  Converse  v.  Wales,  4  Al- 
len, 512.  But  the  section  does  not  require 
that  it  should  appear  from  the  will  itself  that 
the  omission  was  intentional,  and  it  well  may 
be  that  the  reason  for  using  the  different 
phraseology  in  Stat.  1892,  chap.  118.  was  that 
the  legislature  did  not  intend  to  leave  the 
question  whether  a  will  was  made  in  contem- 
plation of  a  marriage,  which  subsequently 
took  place,  to  the  uncertainty  which  often  at- 
tends the  proof  of  facts  by  oral  evidence. 

The  counsel  for  the  appellees  also  rely  upon 
the  construction  which  has  been  given  to  what 
is  now  Pub.  Stat.  chap.  127,  g§  24,  25.  Fay 
▼.  Fiiy.  1  Cush.  93;  Brimmer  v.  Sohier,  1  Gush. 
118.     These  sections  arc  as  follows: 

**Sec.  24.  Every  devise  shall  be  construed  to 
convey  all  the  estate  which  the  testator  could 
lawfully  devise  in  the  lands  mentioned,  unless 
it  clearly  appears  by  the  will  that  he  intended 
to  convey  a  less  estate. 

"Sec.  25.  An  estate,  right,  or  interest  in 
lands  acquired  by  a  testator,  after  the  making 
of  his  will,  shall  pass  thereby  in  like  manner 
as  if  possessed  by  him  at  the  time  when  he 
made  his  will,  if  such  manifestly  and  clearly 
api)ears  by  the  will  to  have  been  the  testator  s 
intention. '' 


The  decisions  are  to  the  effect  that  the  inten- 
tion of  the  testator  under  these  sections  need 
not  be  declared  in  express  terms  in  the  will, 
but  that  it  is  sufficient  if  the  intention  can  be 
clearly  inferred  from  particular  provisions  of 
the  will,  and  from  its  general  scope  and  im- 

Sort.  The  decisions  give  no  sanction  to  the 
octrine  that  such  intention  can  be  shown  by 
evidence  other  than  that  derived  from  the  will 
itself.  The  statute  in  England  on  the  subject 
is  as  follows:  "And  be  it  further  enacted,  that 
every  will  made  by  a  man  or  woman  shall  be 
revoked  by  his  or  her  marriage  (except  a  will 
made  in  exercise  of  a  power  of  appointment, 
when  the  real  or  personal  estate  thereby  ap- 
pointed would  not,  in  default  of  such  appoint^ 
ment,  pass  to  his  or  her  heir,  customary  heir, 
executors  or  administrators,  or  the  person  en- 
titled as  his  or  her  next  of  kin,  under  the 
sUtute  of  distributions)."  1  Vict.  chap.  26, 
g  18.  There  it  is  held  that  no  intention  of  the 
testator,  even  though  expressed  in  the  will 
itself,  can  prevent  the  revocation  of  the  will 
by  a  subsequent  marriage.  Otway  v.  Sadleir^ 
33  L.  T.  46;  Goods  of  Gadywold,  1  Swab.  & 
T.  34;  1  Jarman,  Wills,  6th  sd.  ♦110  et  seq. 
Our  statute  follows  closely  the  English  stat- 
ute, inserting  only  the  exception,  "unless  it 
shall  appear  from  the  will  itself  that  the  will 
was  made  in  contemplation  of  such  marriage." 
The  intention  of  our  legislature  apparently  was 
not  to  follow  the  English  statute  as  interpreted 
by  the  English  courts,  when  it  appearea  from 
the  will  itself  that  it  was  made  in  contempla- 
tion of  a  marriage  which  subsequently  took 
place,  but  to  follow  it  in  other  respects,  and  to 
exclude  from  consideration  any  evidence  not 
derived  from  the  will  itself.  The  statute  of 
Georgia  more  nearly  resembles  ours,  and  it  is 
there  held  that  parol  evidence  cannot  be  re- 
ceived to  show  that  the  will  was  made  "In 
contemplation  of  the  event"  of  marriage  or 
the  birth  of  a  child.  EUis  v.  Darden,  86  Ga. 
368,  11  L.  R.  A.  51.  In  the  opinion  of  a  ma- 
jority of  the  court,  Stat.  1892,  chap.  118.  means 
that  when  the  will  is  not  made  in  the  exercise 
of  a  power  of  appointment  it  must  be  apparent 
on  the  face  of  the  will  itself  that  the  will  was 
made  in  contemplation  of  "such  marriage," 
either  by  an  express  declaration  in  the  will  to 
that  effect,  or  by  language  in  the  will  from 
which  such  contemplation  may  fairly  be  in- 
ferred ;  otherwise  a  subsequent  marriage  "shall 
act  as  a  revocation." 

A  decree  should  be  entered  that  the  decree  of 
the  Probate  Court  aUotoing  tlie  will  is  reversed^ 
and  that  the  will  is  disallowed,  and  the  case 
remanded  to  the  probate  court  for  further  pro- 
ceedings.   Decree  accordingly. 
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In  the  Matter   of    C.  C.  THOMPSON.     ! 
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The  resig^iiatioii  of  aji  attorney  without 
consent  or  privilcK'e  of  the  court  is  ineffectual 
to  preclude  his  disbarment,  when  proceedings 
therefor  were  pending  at  the  time  of  his  resigna- 
tion. 

(March  21, 1808.) 

PROCEEDINGS    to   disbar    an    attorney. 
Judgment  of  disbarment  entered. 
The  facts  are  slated  in  the  opinion. 
Mr.  S.  B.  Linthicum  for  plaintiff. 

Per  Curiam : 

This  is  a  proceeding  to  disbar  an  attorney, 
instituted  upon  the  relation  of  the  members  of 
the  grievance  committee  of  the  Oregon  State 
Bar  Association.  The  information  charges 
that  C.  C.  Thompson,  a  licensed  attorney,  was 
indicted,  tried,  and  convicted  of  a  felony,  Tiz.: 
the  crime  of  larceny  by  bailee,  and  thereupon 
sentenced  to  imprisonment  in  the  penitentiary, 
and  prays  that  he  may  be  required  to  answer 
the  accusation,  and  upon  proof  thereof  that  he 
be  disbarred  from  practising  his  profession  in 
this  state.  An  order  requiring  the  accused  to 
answer  the  charges  on  or  before  a  day  therein 
stated  was  made  by  the  court,  and  personally 
served  upon  him  in  Multnomah  county,  by 
the  sheriff  thereof,  who  also  delivered  to  him 
a  copy  of  the  informalion,  but,  instead  of  an- 
swering the  latter,  he  filed  in  this  court,  before 
the  day  so  appointed,  a  written  resignation  as 
an  attorney.  An  attorney  is  permitted,  at  any 
time,  to  file  in  the  ofQce  of  the  county  clerk  of 
the  county  in  which  he  resides  a  written  res- 
ignation, upon  receiving  which  it  is  made  the 
duty  of  such  clerk  immediately  to  forward  a 
certified  copy  thereof  to  the  clerk  of  this  court, 
who  shall  file  the  same  in  his  ofiice.  After 
filing  such  resignation,  the  attorney  is  not  en- 
titled to  the  rights  nor  subject  to  the  disabili- 
ties or  prohibitions  incident  to  that  relation, 
except  that  he  is  still  subject  to  the  power  of 
the  court  in  respect  to  matters  arising  while 
he  was  an  attorney.  Hill's  Anno.  Laws  (Or.) 
§§  1045,  1046.  The  courts  of  England,  at  the 
beginning  of  the  nineteenth  century,  adopted 
a  rule  which  provided  that  the  name  of  an 
attorney  would  not  be  stricken  from  the  rolls 
at  his  own  request,  without  an  affidavit  that 
he  did  not  apply  therefor  under  an  apprehen- 
sion that  charges  would  be  preferred  against 
him.  Ex  parte  Oicen^  6  Ves.  Jr.  11;  Ex  parte 
Foley,  8  Ves.  Jr.  33.  In  New  York  it  was 
held  that,  notwithstanding  an  attorney  may 
have  quit  the  practice  of  his  profession,  he 


was  nevertheless  amenable  to  the  orders  and 
process  of  the  court  as  long  as  his  name  re- 
mained upon  the  roll  of  attorneys.  Seott  v. 
Va7i  Alstyne,  9  Johns.  216.  Undoubtedly 
§  1045.  supra^  was  enacted  in  view  of 
these  rules,  from  which  it  would  appear  that, 
while  an  attorney  may  voluntarily  resign  his 
ofiScc,  and  thus  relinquish  the  rights  conferred 
by  his  admission  to  the  bar.  and  escape  the 
disabilities  incident  thereto,  Thompson's  resig- 
nation, not  having  been  made  with  the  con- 
sent or  approval  of  this  court,  cannot  have  the 
effect  of  striking  his  name  from  the  roll  of  at- 
torneys, and,  as  long  as  his  name  remains 
thereon,  he  must  be  subject  to  its  summary  ju- 
risdiction, and  amenable  to  its  orders  and 
judgments,  in  so  far  as  they  relate  to  acts  com- 
mitted by  him  prior  to  his  resignation.  The 
accused,  having  been  convicted  of  a  felony 
while  he  sustained  the  relation  of  an  attorney, 
ought  not  to  be  permitted,  by  his  voluntary 
act.  to  have  his  name  stricken  from  the  roll  of 
attorneys  while  charges  are  pending  against 
him.  He  had  notice  of  the  pendency  of  this 
proceeding,  and  was  thereby  afforded  an  op- 
portunity of  being  heard,  but  failed  to  answer 
the  accusation,  thus  tacitly  confessing  the  truth 
of  the  charges,  which  is  apparent  from  an  in- 
spection of  the  records  of  this  court,  to  which 
our  attention  is  particularly  called.  State  v. 
Thompson,  28  Or.  296. 

The  statute  authorizes  the  removal  or  sus- 
pension of  an  attorney  upon  his  being  con- 
victed of  any  felony  (ftill's  Anno.  Laws  (Or.) 
§  1047),  thus  leaving  the  penalty,  to  some  ex- 
tent, to  the  discretion  of  the  court  {Ex  parte 
Mason,  29  Or.  18).  The  citizen  is  frequently 
compelled  to  intrust  the  management  of  some 
of  his  business  to  an  attorney,  who,  as  agent 
of  his  principal,  has  aiithority  to  act  for  and 
bind  the  latter;  and.  while  the  law  clothes  the 
agent  with  this  measure  of  power,  it  requires 
of  him  the  utmost  good  faith  in  the  perform- 
ance of  the  duty  intrusted  to.  him  in  conse- 
quence of  the  position  he  occupies  as  an  oflS- 
cer  of  the  courts.  If  an  attorney  be  convicted 
of  a  felony,  the  nature  of  which  is  calculated 
to  injure  his  reputation  for  the  performance 
of  duty  which  the  law  enjoins,  the  punishment 
should  be  removal;  for,  if  the  court  permits 
such  an  attorney  to  escape  with  a  light  sen- 
tence, it  tends  to  lessen  the  respect  which  the 
public  should  ever  have  for  the  members  of 
this  learned  profession. 

The  judgment  of  this  court  will  therefore  be 
that  the  name  of  C.  G.  Thompson  be  stricken 
from  the  roll  of  attorneys  as  a  person  unfit  to 
belong  to  the  profession ;  that  he  be  disbarred 
from  practising  in  any  of  the  courts  of  this 
state;  and  that  the  state  recover  of  the  accused 
the  costs  and  expenses  of  this  proceeding. 


NOTE.-For  some   authorities  on    the  Reneral 
question  of  th^  disbarment  of  attorneys,  see  Fair- 
field County  Bar,  Fessenden,  v.  Taylor  (Conn.)  13 
L.  R.  A.  767,  and  iwte. 
40  L.  R.  A. 


As  to  the  necessity  of  a  bad  or  fraudulent  mo- 
tive to  Justify  the  disbarment  of  an  attorney,  see 
State.  Fowler,  v.  Finley  (Fla.)  18  L.  R.  A.  401. 
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STATE  of  Wyoming,  ex  rel.  City  of 
CHEYENNE. 

V. 

Daniel  S.  SWAN,  Treasurer  of  Laramie 
County. 

( Wyo ) 

1  •  It  is  the  duty  of  the  court  to  exasiine 
leerislative  Journals  to  determine  a  dis- 
puted £act  wbetber  or  act  a  statute  as  pub- 
lifibed  is  in  fact  that  which  was  pfissed  by  the  leg- 
islature, where  the  ConstitutiOD  requires  that 
each  bouse  shall  keep  a  Jourual.  and  that  no  bill 
shall  become  a  law.  unless  on  its  final  passage;  the 
vote  taken  by  ayes  and  noes  is  entered  on  the 
journal. 

2.  Lefcislative  Journals  constitute  a 
record  which  Is  competent  to  overthrow  the 
presumption  that  an  act  property  signed  by  the 
presiding  officers  of  the  legislature,  approved  by 
the  governor,  and  deposited  in  the  secretary's 
office,  was  regularly  parsed. 

8.  If  the  amendments  proposed  by  the 
conference  committee  and  adopted  by  both 
bouses  of  the  legislature  were  copied  in  full  upon 
the  Journals,  an  enrolled  bill  which  does  not  con- 
tain them  cannot  be  presumed  to  have  been  the 
one  actually  passed,  although  the  amendments 
were  not  required  by  law  to  be  spread  at  length 
upon  the  journal. 

4  •  The  invalidity  of  one  section  of  a  stat- 
ute which  Is  in  material  relation  to  other  por- 
tions of  the  act,  so  as  to  modify,  restrict,  or  ex- 
tend its  application,  will  cause  the  failure  of  the 
other  portions  also.; 

(December  15, 1897.) 

QUESTIONS  reserved  by  the  District  Court 
for  Laramie  County  for  the  opinion  of  the 
Supreme  Court  which  arose  in  a  mandamus 
proceeding  to  compel  defendant  to  proceed  to 
sell  certain  property  for  delinquent  taxes  under 
the  provisions  of  a  statute.  Answers  in  re- 
gpondenVs  fator  returned. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  W.  Mann,  for  relator: 

The  journals  of  the  two  houses  of  the  legis- 
lature cannot  be  used  as  evidence  to  impeach 
the  validity  of  an  enrolled  act,  and  hence  they 
are  not  competent  evidence  to  show  that  S  1 
of  the  law  is  not  an  exact  copy  of  fc^  1  of  the 
act  which  passed  both  houses  of  the  legisla- 
ture. 

23  Am.  «&  Eng.  Enc.  Law.  p.  202;  Field  v. 
Clark,  143  U.  S.  649,  86  L.  ed.  294. 

Mr.  B.  W.  Breckons,  for  respondent: 

Section  1  of  the  act  in  question  never  passed 
the  legislature  of  the  state  of  Wyoming;  it  was 
never  placed  on  its  final  passage  before  both 
branches  of  the  legislature;  there  was  no  vote 
taken  by  the  ayes  and  noes  upon  the  final  pas- 
sage of  said  act;  and  the  names  of  those  voting 
upon  the  final  passage  of  said  act  were  not  en- 
tered upon  the  journal  of  the  legislature. 

When  the  framers  of  the  Constitution  pro- 

NOTB.— As  to  conclusiveness  of  enrolled  bill,  see 
wfU  to  State,  Reed,  v.  Jones  (Wash.)  28  L.  R.  A. 
340;  Lafferty  v.  HuflTman  (Ky.)  32  L.  R.  A.  SOB; 
TTnlon  Bank  v.  Oxford  Comrs.  (N.  C.)  84  L.  R.  A. 
487:  and  Cohn  v.  Kingsley  (Idaho)  38  L.  R.  A.  74. 
40L.R.A. 


vided  for  the  keeping  of  a  journal  they  surely 
intended  that  certain  proceedings  of  the  legis- 
lature should  be  entered  thereon,  and  when  the 
various  state  legislatures  of  the  state  of  Wyom- 
ing provided  for  the  making  of  certified  copies 
of  such  journals  to  be  deposited  in  the  office 
of  the  secretary  of  stale,  and  to  be  sent  also  to 
printers  for  publication,  they  surely  Intended 
that  these  provisions  should  mean  something. 

The  courts  of  last  resort  in  the  following 
states  have  decided  that  in  determining  the  va- 
lidity of  a  statute,  and  in  determining  whether 
it  has  been  enacted  according  to  constitutional 
provisions,  it  is  competent  to  look  into  the  leg- 
islative journals,  and  that  in  the  event  that  the 
legislative  journals  show  that  the  constitu- 
tional requirements  have  not  been  fulfilled, 
then  the  enrolled  act  must  fall:  Alabama,  Mis- 
souri, South  Carolina,  Wisconsin,  Arkansas, 
Nebraska,  Tennessee,  Wyoming,  California, 
New  Hampshire,  Utah,  Minnesota,  Colorado, 
Ohio,  Virginia,  Maryland,  Florida,  Oregon, 
West  Virginia,  Illinois,  Kansas,  Michigan. 

Scitjre  V.  Pollard,  77  Ala.  608;  Smit/iee  v. 
Garth,  88  Ark.  17;  Sterenson  v.  Colffan,  91 
Cal.  653,  14  L.  R.  A.  459;  San  Mateo  County 
V.  Smithern  P.  R.  Co.  8  Sawy.  238.  13  Fed. 
Rep.  145;  He  Roberts,  6  Colo.  530;  State, 
Marke?)s,  v.  ffrmcn,  20  Fla.  407;  South  Ottawa 
V.  Perkins,  94  U.  8.  260,  24  L.  ed.  154;  Divi- 
sion of  Howard  County,  15  Kan.  194;  Legg  v. 
AnnaivAis,  42  Md.  203;  Rode  v.  Phelps,  80 
Mich.  598;  State,  Atty.  Gen.,  v.  Mead,  71  Mo. 
2«6;  Lincoln  v.  Ilaugan,  45  Minn.  451;  State, 
Hvff,  V.  McUlland,  18  Neb.  236,  53  Am.  Rep. 
814;  Opinion  of  the  Justices,  52  N.  H.  622; 
Miller  v.  State,  3  Ohio  St.  475;  Cvrrie  v. 
Southern  P.  Co.  21  Or.  566;  State,  Atty.  Gen., 
V.  Hagood,  13  S.  C.  46;  Brewer  v.  Huntingdon, 
86  Tenn.  732;  Wise  v.  Bigger,  79  Va.  269;  Os- 
burn  V.  Staley,  5  AV.  Va.  85,  13  Am.  Rep. 
C40;  Meracle  v.  Down,  64  Wis.  823:  Brown  v. 
NanJi,  1  Wyo.  85;  Ritchie  v.  Ric/uirds,  14  Utah, 
345. 

In  ?uld  V.  Clark,  143  U.  S.  649,  36  L.  ed. 
294,  it  was  held  that  it  was  not  competent  to 
show  from  the  journals  of  either  house,  or 
from  the  reports  of  committees,  or  from  other 
documents  printed  by  authority  of  Congress, 
that  an  enrolled  bilK  as  fiDally  passed,  con- 
tained a  section  that  does  not  appear  in  the  en- 
rolled act  in  the  custody  of  the  slate  depart- 
ment. 

Harwood  v.  Wentworth,  162  U.  S.  547,  40  L. 
ed.  1069. 

In  United  States  v.  Ballin,  144  U.  S.  1,  86 
L.  ed.  321,  the  court  looked  to  the  journal  to 
uphold  the  validity  of  an  enrolled  act. 

In  Eld  V.  Gorham,  20  Conn  8,  the  question 
before  the  court  was  one  of  difference  between 
the  journal  and  the  law,  and  no  constitutional 
question  whatever  was  involved. 

In  Indiana  at  first  the  journals  were  con- 
sulted for  the  purpose  of  impeaching  the  en- 
rolled act.  Subsequently  a  different  rule  pre- 
vailed. • 

Ecans  v.  Browne,  80  Ind.  514,  95  Am.  Dec. 
710;  Edger  v.  Randolph  County  Comrs.  70  Ind. 
331. 

Iowa  has  not  decided  this  question. 

Keohler  v.  EtU,  60  Iowa,  543. 
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In  Week»  v.  Smith,  81  Me.  538,  it  did  not  ap- 
pear that  the  Constitution  required  any  partic- 
ular matter  to  be  set  out  in  the  jourDal  but  ibe 
question  was  as  between  the  enrolled  act  and 
parol  testimony. 

Louisiana  may  be  placed  among  the  states 
which  declare  that  where  the  Constitution  re- 
quires a  particular  matter  to  appear  in  the 
journal  the  provision  is  mandatory,  and  that 
the  failure  to  observe  such  provision  renders 
the  act  void. 

EoUingatoorth  v.  Thompson,  45  La.  Ann.  222. 

The  state  of  Nevada  can  probably  be  classed 
with  those  states  which  hold  the  enrolled  act 
conclusive. 

State.  George,  v.  Swift,  10  Nev.  187,  21  Am. 
Rep.  721;  State,  Sutherland,  v.  ^ye  (Nev.)  42 
Pac.  866. 

Re  Tipton,  28  Tex.  App.  488, 8  L.  R.  A.  826, 
supports  the  contentioo  of  the  respondent. 

In  Bntler  v.  State,  89  Ga.  821,  the  journal 
was  consulted  under  circumstances  which 
would  lead  us  to  believe  that  the  supreme 
court  of  that  state  would  hold  that  the  affirma- 
tive showing  in  the  journal  that  certain  consti- 
tutional requirements  had  not  been  complied 
with,  would  render  the  enrolled  act  void. 

In  State,  Reed,  v.  Jones,  6  Wash.  452,  28  L. 
R.  A.  340,  the  opinion  is  a  most  vigorous  one, 
and  all  that  we  can  say  regarding  It  is,  that 
the  doctrine  laid  down  has  not  been  followed 
in  any  state  in  the  Union,  with  the  possible  ex- 
ception of  New  Jersey,  where  the  Constitu- 
tion differed  materially  from  that  of  Wash- 
ington. 

In  Blaine  Covnty  v.  Heard  (Idalio)  45  Pac. 
890,  it  is  intimated  that  the  journal  may  be 
consulted  to  overthrow  the  presumption  aris- 
ing from  the  enrolled  act. 

In  Rumsey  v.  New  York  dk  JV.  E.  R.  Co,  180 
N.  Y.  88,  and  New  York  &  L,  I.  Bridge  Co.  v. 
Smith,  148  N.  Y.  540,  the  court  expresses 
doubt  as  to  what  the  authorities  had  decided. 
In  both  of  these  cases  the  journal  was  con- 
sulted to  uphold  the  appeal. 

Union  Bank  v.  Oxford  Comrs,  119  N.  C.  214. 
84  L.  R.  A.  487.  shows  very  clearly  the  distinc- 
tion between  the  many  cases  upholding  the 
doctrine  that  the  enrolled  act  is  conclusive  and 
the  case  at  bar. 

The  only  states  opposed  to  the  doctrine  con- 
tended for  by  respondent  in  this  case  are  In- 
diana, Mississippi,  New  Jersey,  Nevada,  and 
Washington.  Of  these^.  in  Indiana,  Missis- 
sippi, and  New  Jersey  it  appears  that  the  ques- 
tion as  to  what  is  the  effect  of  the  failure  of  the 
journal  to  show  such  matters  as  the  Constitu- 
tion requires  shall  be  shown,  have  never  been 
discussed,  and  therefore  the  states  of  Nevada 
and  Washington  are  the  only  states  directly 
opposed  to  our  contention. 

Such  text-writers  as  have  discussed  the 
proposition  agree  that  the  journals  may  be  re- 
sorted to. 

Cooley,  Const.  Lim.  pp.  164,  165;  Suther- 
land, Stat.  Constr.  pp.  43-45,  §§  41,  42. 

'  Potter^  Ch.  J.,  delivered  the  opinion  of 
the  court: 

f^  In  this  case  the  relator,  the  city  of  Cheyenne, 
filed  its  petition  in  the  district  court  for  the 
county  of  Laramie,  alleging  its  character  as  a 
municipal  corporation,  and  that  prior  to  the  Ist 
40  Lb  R.  A. 


day  of  March,  1897,  it  was  allowed  by  the  laws 
of  the  state  of  Wyoming  to  collect  the  taxes 
due  to  itself  for  municipal  purposes,  and, 
among  other  things,  to  sell  real  estate  within 
its  corporate  limits,  upon  which  such  taxes  had 
become  delinquent,  in  the  manner  provided  by 
the  laws  of  the  state  of  Wyoming  and  by  its 
own  ordinances,  but  on  the  Isf  day  of  March, 
A.  D.  1897,  there  was  approved  by  the  governor 
an  act  passed  by  the  fourth  state  legislature, 
entitled  "An  Act  Relating  to  the  Sale  of  Real 
Estate  for  Delinquent  Taxes,  and  Fixing  the 
Fees  to  be  Charged  Therefor,"  which  said  act 
appears  in  the  published  session  laws  of  the 
said  fourth  legislature  as  chapter  56  thereof; 
that,  according  to  the  provisions  of  said  act,  it 
was  made  the  duty  of  the  county  treasurer,  on 
the  1st  Monday  in  November  in  each  year,  at 
his  office,  to  offer  at  public  sale  all  lands  on 
which  the  taxes  levied  for  state,  county,  yil- 
lage,  city,  school  district,  or  other  purpose  for 
the  previous  year  should  still  remain  unpaid; 
and  that  said  act  repealed  all  other  acts  incon- 
sistent therewith.  It  is  then  alleged  that  a  de- 
mand had  been  duly  made  upon  the  defendant 
by  the  relator  that  he  should  advertise  for  sale 
in  the  manner  provided  by  law,  and  that  at  the 
time  provided  by  law  he  should  offer  for  sale, 
all  lands  withinthe  corporate  limits  of  relator 
upon  which  the  taxes  for  the  year  1896  and  pre- 
vious years  remained  unpaid,  and  that  the  de- 
fendant, the  .county  treasurer  of  Laramie 
county,  refused  to  advertise  the  said  lands  for 
sale  for  said  taxes.  The  prayer  of  the  petition 
is  for  a  writ  of  mandamus,  commanding  the 
said  county  treasurer  to  comply  with  the  pro- 
visions of  the  act  aforesaid,  as  the  same  appears 
in  the  published  laws  of  the  fourth  legislature, 
so  far  as  the  taxes  due  to  the  city  of  Cheyenne 
for  the  year  1896  and  previous  years  are  con- 
cerned. The  respondent  resists  the  application 
for  mandamus  on  the  grounds,  as  set  forth  in 
the  answer,  that  the  act  under  which  it  is  made 
his  duty  to  sell  lands  for  delinquent  city  taxes 
did  not  receive  the  vote  of  a  majority  of  all  the 
members  elected  to  each  house  of  the  fourth 
legislature,  that  it  was  never  placed  upon  its 
final  passage  in  both  houses,  that  there  was  no 
vote  taken  by  ayes  and  noes  upon  the  final 
passage  of  such  act,  and  because  the  names  of 
those  voting  thereon  in  the  fourth  legislature 
were  not  entered  upon  the  journals  of  said  leg- 
islature. An  agreed  statement  of  facts  was 
filed,  upon  which  the  case  was  submitted;  and 
thereupon  the  district  court  reserved  to  this 
court,  for  its  opinion,  certain  questions,  found 
to  be  important  and  difficult,  as  follows: 
"First.  In  the  statie  of  Wyoming,  can  the 
journals  of  the  house  and  the  senate  of  the 
state  legislature  be  resorted  to  for  the  purpose 
of  declaring  invalid  an  act  of  the  legislature 
signed  by  the  presiding  officers  of  both  houses, 
and  approved  by  the  governor;  and,  if  so,  to 
what  extent?  Second.  Is  §  1  of  chapter  56  of 
the  Laws  of  the  year  1897,  as  the  same  appears 
in  the  bound  volume  of  the  laws  of  said  year, 
valid?  Third.  Is  any  part  of  §  1  of  chapter  56 
of  the  Laws  of  the  year  1897,  as  the  same  ap- 
pears in  the  printed  volume  of  said  act,  valid; 
and,  if  so.  what  part  or  parts?  Fourth.  Are 
§§  2  and  8  of  said  act  valid?  Fifth.  Is  it  the 
duty  of  a  county  treasurer  in  the  state  of 
Wyoming  to  sell  all  lands  on  which  the  taxes 
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levied  for  state,  county,  or  city  purposes  re- 
main unpaid?  Sixth,  when  is  the  treasurer  of 
a  county  in  the  state  of  Wyoming  compelled  to 
sell  property  for  delinquent  taxes?  Seventh. 
In  selling  property  for  taxes  due  the  county  or 
city,  has  the  treasurer  of  a  county  in  the  state 
of  Wyoming  the  right  to  sell  property  for  taxes 
due  for  previous  years?" 

The  questions  reserved,  and  the  matters  at 
issue  in  the  action,  involve,  in  the  first  place, 
an  inquiry  into  the  validity  of  g  1  of  the  act 
aforesaid,  as  published  in  the  session  laws,  and 
known  as  '*§  1  of  chapter  56'*  of  said  published 
laws.  In  the  agreed  statement  of  facts,  which 
we  find  to  conform  to  the  showing  made  bv 
the  journals,  the  action  of  the  legislature  which 
finally  resulted  in  the  enrolled  bill  which  was 
approved  by  the  governor,  thus  creating  the 
purported  act  aforesaid,  is  shown  to  have  been 
as  follows:  On  the  28d  day  of  January,  1897, 
there  was  introduced  into  the  house  of  repre- 
sentatives "A  Bill  for  an  Act  Relating  to  the 
Sale  of  Real  Estate  for  Delinquent  Taxes,  and 
Fixing  the  Fees  to  be  Charged  Therefor," 
which  title,  it  will  be  observed,  corresponds 
exactly  with  the  title  of  chapter  56  aforesaid. 
Said  bill  was  designated  as  "House  Bifl  Num- 
ber Forty."  On  January  29,  §  1  of  said  bill 
was  amended  in  the  house  of  representatives. 
On  February  2,  the  said  bill  passed  the  house 
of  representatives  as  amended ;  the  voting  being 
taken  by  ayes  and  noes,  and  the  names  of  those 
voting  thereon  being  entered  on  the  journal, 
showing  that  thirty  of  the  members  of  the 
house  had  voted  in  favor  of  the  passage  of  the 
bill,  that  three  had  voted  against  it,  and  that 
five  members  were  absent.  The  journal  there- 
fore shows  that  the  bill  had  regularly  passed 
the  house,  receiving  a  vote  of  a  majority  of  all 
the  members  elected  thereto,  and  that  the  vote 
taken  upon  its  passage  was  by  the  ayes  and  noes, 
and  the  names  of  those  voting  thereon  were  en- 
tered upon  the  journal.  The  bill  was  then 
transmitted  to  the  senate,  and  in  that  body  on 
February  9,  §  1  of  the  bill  as  it  had  passed  the 
house  was  amended  by  striking  out  all  of  the 
section,  and  inserting  in  lieu  thereof  an  entirelv 
different  section,  making  several  material  al- 
terations; the  main  difference  being  that,  in 
the  section  as  amended  by  the  senate,  it  was 
made  the  duty  of  the  county  treasurer  to  sell 
lands  upon  which  there  were  unpaid  and  de- 
linquent taxes  due  to  any  citv  within  the 
county,  as  well  as  to  sell  lands  for  delinquent 
taxes  of  state  and  county.  On  February  11 
the  bill,  as  thus  amended,  passed  the  senate  by 
a  majority  vote  of  all  the  members  elected 
thereto;  the  vote  being  taken  by  the  ayes  and 
noes,  and  the  names  of  those  voting  thereon 
being  entered  upon  the  journal,  showing  nine- 
teen votes  for  the  passage  of  the  bill  as  amended 
—being  all  the  members  of  the  senate.  The 
bill,  so  amended,  was  then  returned  to  the 
house;  and  on  February  11,  1897,  the 
house  by  a  vote  taken  by  ayes  and  noes, 
which  was  entered  upon  the  journal,  re- 
fused to  concur  in  the  senate  amendment, 
and  requested  the  senate  to  recede  there- 
from; twenty- six  members  of  the  house  voting 
not  to  concur,  three  in  favor  of  concurrence, 
and  nine  absent.  On  February  11,  the  senate, 
by  a  vote,  refused  to  recede  from  its  amend- 
ment, and  a  conference  committee  was  ap- 
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pointed  by  both  senate  and  house  to  confer 
over  the  differences  between  the  two  bodies 
with  reference  to  §  1  of  said  bill.  On  February 
17,  the  conference  committee  presented  to  both 
the  senate  and  the  house  the  following  report, 
which  is  copied  in  the  journals  of  both  the 
senate  and  the  house,  to  wit: 

Cheyenne.  Wyo.,  February  16,  1897. 
Mr.  Speaker:  Your  joint  conference  com- 
mtttee,  to  whom  was  referred  H.  B.  No.  40, 
beg  leave  to  report  as  follows:  We  recommend 
that  the  senate  recede  from  its  amendments  to  ^ 
sai^  bill;  and  we  further  recommend  that  the 
following  section,  as§  1  of  said  bill,  be  adopted 
and  said  bill  be  amended  by  striking  out  all  of 
§  1  of  said  original  bill,  and  inserting  in 
lieu  thereof  the  proposed  section,  to  wit:  * 'Sec- 
tion 1.  The  sales  of  real  estate  bf  all  county 
treasurers  in  the  state  of  Wyommg  for  non- 
payment of  taxes  shall  be  held  at  the  front 
door  of  the  court-house  (or  county  building), 
beginning  on  the  1st  Monday  in' October  of 
each  year,  between  the  hours  of  nine  o'clock  in 
the  forenoon  and  five  o'clock  in  the  afternoon, 
and  may  adjourn  from  day  to  day  (Sundays 
excepted),  until  all  the  lands  are  offered.  After 
the  tax  sale  as  herein  provided  shall  have 
closed,  any  real  estate  remaining  unsold  for 
the  want  of  bidders  therefor,  the  county  treas- 
urer is  authorized  and  required  to  sell  the  same 
at  private  sale  to  any  person  who  offers  to  pay 
the  amount  of  taxes,  penalties,  interest,  and 
costs  thereon,  and  to  make  to  such  person  such 
certificate  as  shall  be  required  by  law  to  be 
made  and  delivered  as  in  the  case  of  the  sale 
of  any  such  lands  at  public  sale,  with  the  ad- 
ditional statement  inserted  therein  that  such 
lands  have  been  offered  at  public  sale  for  taxes, 
but  not  sold  for  want  of  bidders,  and  sold  for 
taxes  by  private  sale,  and  the  treasurer  is 
further  authorized  and  required  to  sell  as  afore- 
said all  real  estate  in  his  county  on  which  taxes 
remain  unpaid  and  delinquent  for  any  previ- 
ous year  or  years.  Provided,  that  all  sales  of 
real  estate  for  the  unpaid  taxes  due  thereon  to 
any  such  city,  town,  or  village  in  the  state  of 
Wyoming  by  the  treasurer  of  any  such  city, 
town,  or  village  shall  be  governed  by  the  pro- 
visions of  this  act." 

Isaac  Bergman, 
L.  C.  Tidball, 
Thomas  Cottle, 
House  Committee. 
A.  M.  Appleget, 
George  W.  Fox, 

Senate  Committee. 

The  above  is  taken  from  the  house  journal. 
In  the  printed  journal  of  the  senate  the  report 
of  the  conference  committee  is  shown  to  be 
precisely  the  same  as  the  above,  with  the  ex- 
ception that  the  word  "such,"  preceding  the 
word  "city,"  where  it  is  first  used,  towards 
the  close  of  the  provision  of  §  1,  as  recom- 
mended by  the  committee,  is  omitted.  On 
February  17,  upon  the  coming  in  of  said  report, 
a  motion  was  made  in  the  house  to  adopt  the 
report  of  the  joint  conference  committee,  and 
that  the  amendments  recommended  by  such 
committee  be  concurred  in.  Thereupon  the 
vote  was  taken  by  ayes  and  noes,  with  the  re- 
sult that  thirty  four  voted  in  favor  of  the  mo- 


198 


Wyoming  Supreme  Couht. 


Dec. 


tion  to  coucur  in  such  amendment  of  the  con- 
ference commiltee,  three  opposed  thereto,  and 
one  was  absent.  The  names  of  those  voting 
thereon  were  entered  on  the  journal  of  the 
house,  and  the  speaker  thereupon  announced 
that  the  amendment  of  the  conference  commit- 
tee had  been  concurred  iu  by  the  house.  On 
the  same  day  in  the  senate  alike  motion  was 
made,  and  upon  a  vote  of  the  members  of  the 
senate,  taken  by  ayes  and  noes,  it  appears  tbat 
sixteen  voted  in  favor  of  the  motion  to  adopt 
the  report  of  such  committee  and  concur  in 
such  amendment,  and  three  were  absent;  there 
being  no  votes  in  the  negative.  The  names  gf 
those  voting  upon  such  motion  in  the  senate 
were  entered  upon  the  senate  journal.  On 
February  19,  the  act  was  enrolled;  but  §  1  of 
the  act,  as  enrolled,  was  not  the  section  which 
was  recommended  by  the  conference  commit- 
tee, and  which  was  adopted  and  concurred  in 
by  both  house  and  senate  on  February  17,  but 
was  the  amendment  first  made  by  the  senate, 
which  was  rejected  by  the  house.  The  enrolled 
act  was  signed  by  the  speaker  of  the  house  and 
the  president  of  the  senate,  and  sent  to  the 
governor;  and  the  same  was  approved  by  him, 
and  became  chapter  56  of  the  printed  volume 
of  the  Laws  of  1897. 

The  question  before  us,  therefore,  is  whether 
or  not  the  courts  may  go  behind  the  enrolled 
act,  which  is  authenticated  by  the  signature  of 
the  presiding  officers  of  the  two  legislative 
bodies,  and  approved  by  the  governor,  to  de- 
termine whether  or  not"  such  enrolled  act  is  in 
fact  the  act  which  was  passed  by  the  legisla- 
ture. There  is  some  conflict  among  the  au- 
thorities upon  this  proposition, — some  courts 
going  to  the  extent  of  holding  that  the  courts 
are  at  liberty  to  resort  to  the  legislative  jour- 
nals to  discover  whether  or  not,  in  any  instance 
the  constitutional  requirement  has  been  com- 
plied with  in  the  passage  of  an  act  which  is 
found  in  the  office  of  the  custodian  of  the  laws, 
purporting  to  be  an  act  of  the  legislature,  and 
approved  by  the  governor;  others,  only  that 
such  journals  are  competent  evidence  for  the 
purpose  of  determining  whether  or  not  a  con- 
stitutional requirement  has  been  observed  in 
the  passage  of  an  act  of  the  legislature,  where 
such  action  of  the  legislature  is  required  to  be 
entered  upon  the  journal.  Other  courts,  how- 
ever, have  held  directly  to  the  contrary,  and 
maintained  the  conclusiveness  of  the  enrolled 
act,  authenticated  by  the  signatures  of  the  pre- 
siding officers  of  the  two  legislative  bodies  and 
the  approval  of  the  governor.  When  the  keep- 
ing of  the  legislative  journals  is  enjoined  by 
the  Constitution,  and  that  instrument  also  at- 
taches certain  conditions  to  tbe  enactment  of 
a  valid  law,  and  the  facts  showing  a  compli- 
ance therewith  are  required  to  be  entered  upon 
the  journals,  the  decided  weight  of  authority 
in  this  country  favors  the  resort  to  such  jour- 
nals to  determine  whether  the  law  has  been 
enacted  in  a  constitutional  manner.  The  pro- 
visions which  perhaps  more  than  any  other 
have  caused  an  adherence  to  that  doctrine  are 
those  which  relate  to  the  number  of  votes 
necessary  to  the  passage  of  a  bill,  the  taking 
of  such  vote  by  ayes  and  noes,  and  the  entry 
upon  the  journal  of  the  names  of  tfeose  mem- 
bers voting  thereon.  The  states  in  which  it  is 
held  competent  to  resort  to  the  journals  to  as- 
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certain  whether,  in  the  enactment  of  a  law,  the 
constitutional  requirements  have  been  complied 
with,  are:  Alabama:  Moody  v.  State,  48  Ala. 
115,  17  Am.  Rep.  28;  Sayre  v.  PoUard,  77  Ala. 
608:  Moogv,  Randolph,  77  Ala.  597.  Arkansas: 
Wih-then'v.  Badgetf,  32  Ark.  496;  Smithee  v. 
Garth,  33  Ark.  17.  Colorado:  Re  Roberts, 
5;Colo.  530.  Florida:  State, Markens,  v.  Brown, 
20  Fla.  407.  Illinois:  People,  Barnes,  v. 
Starne,  35  111.  121,  85  Am.  Dec.  848;  Larruon 
V.  Peoria,  A.  cfc  D.  R.  Co.  77  III.  11.  Missouri: 
State,  Atty.  Oen.,  v.  Mead,  71  Mo.  266.  Ne- 
braska:  State,  Marlay,  v.  Ltedtke,9  Neb.  462; 
State,  Hvff,y.  McLelland,  18  Neb.  236,  58  Am. 
Rep.  814.  New  Hampshire:  Ofdnion  of  the 
Justices,  52  N.  H.  622.  Ohio:  Miller  v.  StaU, 
3  Ohio  St.  475.  Oregon:  Currie  v.  Southern 
P.  Co.  21  Or.  566.  Kansas:  Re  Division  of 
Howard  County,  15  Kan.  194.  South  Carolina: 
State,  Atty.  Oen.  v.  ffagood,  13  S.  C.  46.  Ten- 
nessee: Brewer  v.  Huntingdon,  86  Tenn.  732. 
Utah:  Ritchie  Y.  Richards,  14  Utah,  345.  Vir- 
ginia: Wise.  V.  Bigger,  79  Va.  269.  West  Vir- 
ginia: Osburn  v.  Staley,  5  W.  Va.  85, 13  Am. 
Rep.  640.  Wisconsin:  Meraele  v.  Down,  64 
Wis.  323.  Michigan:  Rhodes.  Phelps,  %QmQ\i. 
598.  Maryland:  Legg  v.  Annapolis,  42  Md. 
203.  Minnesota:  Lincoln  v.  Havgan,  45 
Minn.  451.  California:  Weill  v.  Kenfeld,  54 
Cal.  111.  Oakland  Paving  Co.  v.  Hilton,  69 
Cal.  479;  Stevenson  v.  Colgan,  91  Cal.  653,  14 
L.  R.  A.  459. 

The  same  rule  was  adopted  by  the  suprenoe 
court  of  Wyoming  when  a  territory.  Broipn 
V.  Nash,  1  Wyo.  85;  Union  P.  R.  Co.  v.  Carr, 
1  Wyo.  96.  In  Idaho,  in  the  case  of  Blaine 
County  V.  Heard,  45  Pac.  890,  there  is  an  inti- 
mation to  the  same  effect.  The  contrary  doc- 
trine is  held  in  the  following  slates:  Indiana, 
Louisiana,  Maine,  Mississippi,  Nevada,  New 
Jersey,  North  Carolina,  Texas,  and  Washing- 
ton. The  state  of  Connecticut  is  usually  in- 
cluded in  this  class  upon  the  authority  o'f  tbe 
case  of  ItJld  v.  Oorham,  20  Conn.  8.  In  that 
case,  however,  we  do  not  understand  that  the 
precise  question  was  involved.  Tbe  question 
there  under  consideration  was  whether  the 
volume  termed  "The  Revised  Statutes  of  the 
Slate  of  Connecticut"  was  to  be  decreed  to  con- 
tain all  the  public  statute  laws  of  the  state,  or 
whether  the  court  could  go  behind  it,  and  ex- 
amine the  proceedings  of  the  revision  commit- 
tee to  ascertain  if  they  had  exceeded  their 
powers.  The  leading  case  in  Nevada  (State, 
George,  v.  Swift,  10  Nev.  176.  21  Am.  Rep. 
721)  was  decided  in  1875.  The  opinion  is  ex- 
pressed in  that  case  that  the  weight  of  author- 
ity favors  the  conclusiveness  of  the  enrolled 
act,  and  the  states  of  Maryland,  Missouri,  and 
California  are  referred  to  as  upholding  tbat 
doctrine.  Since  then,  however,  in  each  of 
those  states  a  different  rule  has  been  announced 
and  a  resort  to  the  journals  is  permitted  to  im- 
peach an  enrolled  act.  The  courts  of  Califor- 
nia and  Missouri  changed  front  upon  tbe 
question,  on  account  of  changes  in  their  re- 
spective Constitutions:  but,  as  amended  neither 
of  them  differed  essentially  from  the  provisions 
of  the  Nevada  Constitution  under  which  Slate, 
George,v.  Swift,  10  Nev.  176,  21  Am.  Rep.  721, 
was  decided.  The  case  of  Field  v.  Clark,  143 
U.  S.  649,  36  L.  ed.  294.  as  to  acts  of  Congress, 
denied  the  right  to  consider  the  journals  asevi. 
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clence  to  impeacb  the  correctness  of  the  en- 
rolled act;  the  contention  being  made  that  a 
section  htul  been  omitted  therefrom.  Article 
1,  ^  5,  of  the  Federal  Constitution  contained 
the  provision  which  it  was  claimed  constituted 
the  journals  the  best  evidence  upon  an  issue 
whether  in  fact  a  bill  was  passed  by  Congress. 
That  provision  requires  only  that  "each  house 
shall  keep  a  journal  of  its  proceedings,  and 
from  time  to  time  publish  the  same,  except 
such  parts  as  may  in  their  judgment  require 
secrecy;  and  the  yeas  and  nays  of  the  members 
of  either  bouse  on  any  question  shall,  at  the 
desire  of  one  fifth  of  those  present,  be  en- 
tered upon  the  journal."  And  the  court 
said:  **In  regard  to  certain  matters,  the  (.'on- 
stitution  expressly  requires  that  they  shall  be 
entered  upon  the  journal.  To  what  extent  the 
validity  of  legislative  action  may  be  affected 
by  the'  failure  to  have  those  matters  entered 
upon  the  journal,  we  need  not  inquire.  No 
such  question  is  presented  for  determination." 
Although  Iowa  is  sometimes  mentioned  among 
the  states  upholding  the  incompetency  of  the 
journals,  the  courts  of  that  state  cannot  be  said 
to  have  expressly  so  decided.  Indeed,  in  one 
case  where  the  question  was  whether  an  amend- 
ment to  the  Constitution  had  been  previously 
agreed  to  by  the  general  assembly  the  court  -ex- 
amined the  journals;  and,  in  regard  to  theques 
tion  at  issue  in  this  case,  the  court  said  that 
whether  a  bill  which  had  been  duly  enrolled 
can  be  impeached,  when  the  journals  affirma- 
tively show  that  it  never  was  passed,  was  a 
<]uestion  not  before  them,  and  indicated  that  it 
would  be  a  proposition  not  readily  solved. 
Koehler  v.  Hia,  60  Iowa,  543,  554.  We  can- 
not but  regard  the  clear  weight  of  authority  in 
this  country  as  sustaining  the  propriety  of  con- 
sulting the  journals  in  reference  to  a  matter 
which  the  Constitution  expressly  requires  to  be 
recorded  therein,  concerning  the  constitutional 
procedure  for  the  passage  of  an  act;  and  in 
case,  upon  such  an  examination,  it  afflrm- 
atively  appears,  in  respect  to  the  requirements 
aforesaid,  that  the  bill  did  not  in  fact  pass  the 
legislature,  or  did  not  receive  the  constitutional 
majority,  and  therefore  did  not  constitution- 
ally become  a  law,  they  may  be  used  to  im- 
peach the  enrolled  act,  although  the  latter  is 
signed  by  the  presiding  officers  of  both  houses, 
and  carries  the  approval  of  the  governor. 
That  such  is  the  weight  of  authority  is  recog- 
nized by  the  text-writers.  In  Cooley  on  Con- 
stitutional Limitations  it  is  said:  "If  it  should 
appear  from  these  journals  that  any  act  did  not 
receive  the  requisite  majority,  or  that  in  re- 
spect to  it  the  legislature  did  not  follow  any  re- 
quirements of  the  Constitution,  or  that  in  any 
other  respect  the  act  was  not  constitutionally 
adopted,  the  courts  may  act  upon  this  evidence, 
and  adjudge  the  statute  void."  And  again: 
•*It  will  not  be  presumed  in  any  case,  from  a 
mere  silence  of  the  journals,  that  either  house 
has  exceeded  its  authority,  or  disregarded  a 
constitutional  requirement  in  the  passage  of 
legislative  acts,  unless  where  the  Constitution 
has  expressly  required  the  journals  to  show  the 
action  taken,  as,  for  instance,  where  it  requires 
the  yeas  and  nays  to  be  entered."  Cooley, 
Const.  Lim.  8d  ed.  pp.  135,  136.  See  also  Id. 
p.  141;  Sutherland,  Stat.  Constr.  §^  41-44. 

The  provisions  of  oitr  Constitution  affecting 
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1  the  question  before  us  are  as  follows:  "Each 
house  shall  keep  a  journal  of  its  proceedings, 
and  may  in  its  discretion  from  time  to  time 
publish  the  same,  except  such  parts  as  require 
secrecy;  and  ayes  and  noes  on  any  question 
shall  at  the  request  of  two  members  be  entered 
upon  the  journal."  Article  3,  §  13.  "No  bill 
shall  become  a  law  except  by  a  vote  of  a  ma- 
jority of  all  the  members  elected  to  each  house, 
nor  unless  on  its  final  passage  the  vote  taken 
by  the  ayes  and  noes  and  the  names  of  those 
voting  beinj?  entered  upon  the  journal."  Id. 
«$  25.  "The  presiding  officer  of  each  house 
shall  in  the  presence  of  the  house  over  which 
he  presides  sign  ail  bills  and  joint  resolutions 
passed  by  the  legislature  immediately  after  their 
titles  have  been  read,  and  the  fact"  of  signing 
shall  be  at  once  entered  upon  the  journal.  Id. 
§^  28.  It  will  be  observca  that  the  Constitution 
provides,  in  a  very  positive  and  mandatory 
manner,  that  no  bill  shall  become  a  law,  ex- 
cept by  a  vote  of  a  majority  of  all  the  members 
elected  to  each  house,  and  that  no  bill  shall  be- 
come a  law  unless  on  its  final  passage  the  vote 
be  taken  by  ayes  and  noes,  and  the  names  of 
those  voting  be  entered  upon  the  journal. 
The  journal  record  therefore  will  disclose 
whether  or  not  any  measure,  upon  its  final 
passage,  has  received  the  constitutional  num- 
ber of  votes.  The  presumption  unquestion- 
ably is  that  an  act  found  properly  signed  by 
the  presiding  oflScers,  approved  by  the  gov- 
ernor, and  deposited  in  the  secretary's  office 
with  the  other  acts  of  the  session,  was  regu- 
larly  passed,  which  is  only  to  be  overcome  by 
evidence,  of  which  the  courts  take  judicial  no- 
tice, showing  the  contrary.  It  is  well  settled 
that,  whenever  the  existence  of  an  act  of  the 
legislature  is  called  in  question,  the  court  may 
resort  to  any  source  of  information  capable  of 
conveying  to  the  judicial  mind  a  clear  and  sat- 
isfactory answer  to  such  question.  Not  only 
by  the  weight  of  authority,  but  upon  principle 
as  well,  we  are  convinced  the  constitutional 
provisions  aforesaid  constitute  the  journals  con- 
cerning the  action  of  the  legislature  upon  the 
final  passage  of  an  act  a  record,  which,  by  an 
aflOlrmative  showing  to  the  contrary,  is  compe- 
tent to  overthrow  the  presumption  arising  from 
the  certificates  of  the  presiding  officers,  and  the 
lodgment  of  the  enrolled  act  with  the  secretary. 
The  Constitution  makes  no  distinction  between 
the  force  to  be  given  to  the  authentication  by 
the  presiding  officers,  and  the  journal  account 
of  the  legislative  procedure,  in  the  respect  men- 
tioned. Both  requirements  proceed  from  the 
same  source,  and  it  is  difficult  to  perceive  any 
sound  reason  why  the  final  authentication  by 
the  officers  should  be  conclusive  of  the  action 
of  the  legislature,  whcu  such  action  is  also  re- 
quired to  be  made  a  matter  of  journal  entry. 
The  provision  that  the  names  of  those  voting 
shall  be  entered  upon  the  journal,  in  connection 
with  the  requirement  that  the  vote  shall  be 
taken  by  ayes  and  noes,  and  in  the  same  sec- 
tion with  the  limitation  upon  legislative  power 
to  pass  any  law,  must  be  considered  as  intend- 
ing to  subserve  a  more  important  purpose  than 
that  of  simply  indicating  how  any  particular 
meml)er  voted.  The  design  was,  clearly,  to 
perpetuate  a  record  or  evidence  of  the  fact  that 
the  act  was  passed  in  strict  accordance  with  the 
fundamental  law.    No  court  disputes  the  prop  - 
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ositioD  that  the  legislature  is  powerless  to  enact 
a  law  in  violation  of  the  constitutional  require- 
ments, and  that  no  bill  becomes  a  law  if  in 
fact  it  was  not  passed  by  the  legislature.  JF^ield 
V.  Clark,  143  U.  8.  649,  36  L.  ed.  294.  The 
divergence  of  views  arises  coDcerniog  the 
character  of  the  evidence  which  may  be  ac- 
cepted in  the  determination  of  that  question. 
The  English  decisions,  aod  those  of  some  of 
the  states,  denying  any  right  to  consult  the 
journals,  are  not  in  point,  owing  to  a  radical 
difference  between  the  record  authority  of  the 
journals  of  Parliament  and  of  the  legislatures 
of  such  states,  and  legislative  journals  under  a 
Constitution  like  our  own.  Here  the  journals 
are  not  kept  merely  in  the  interest  of  orderly 
procedure,  but  they  exist  in  obedience  to  a  con- 
stitutional command;  and  the  nature  of  their 
contents  is,  to  some  extent,  prescribed.  As  it 
is  the  peculiar  province  of  the  courts  to  pro- 
nounce upon  the  validity  of  legislative  enact- 
ments, they  should  possess  authority  to  have 
recourse  to  the  constitutional  record  of  legisla- 
tive procedure,  in  so  far,  at  least,  as  that  record 
is  constitutionally  required  to  make  disclosure, 
and,  within  that  limit,  to  the  extent  of  giving 
effect  to  an  affirmative  showing. 

As  to  the  act  in  question,  the  journal  shows 
that  it  passed  the  house  regularly,  and  with 
the  constitutional  number  of  votes,  in  the  first 
instance.  There  were  four  sections  to  the  bill; 
the  last  two,  however,  respectively  merely  re- 
pealing inconsistent  acts,  and  providing  the 
time  for  its  taking  effect.  The  merits  of  the 
act  were  contained  in  the  first  two  sections, 
and  the  second  largely  depended  upon  the  first, 
as  to  its  effect  and  application.  When  the  bill 
reached  the  senate,  that  body  proceeded  to 
strike  out  all  of  §  1  as  it  had  passed  the 
house,  and  inserted  new  provisions  in  its  place, 
and  then  passed  the  bill  in  regular  form.  Upon 
its  transmission  to  the  house,  the  senate 
amend  ment  was  not  concurred  in.  These  facts 
affirmatively  appear,  and  thus,  up  to  that 
point,  it  is  clear  that  the  same  bill  had  not 
passed  both  houses.  The  house  had  agreed  to 
one  measure,  and  the  senate  to  another. 
Thereupon,  a  conference  committee  having 
been  duly  appointed,  a  report  was  submitted 
by  it,  proposing  other  provisions  for  §  1. 
Both  journals  contained  a  copy  of  that  report, 
with  the  amendment  proposed,  and  in  both 
houses  said  amendment  was  adopted;  the  vote 
thereon  being  taken  by  ayes  and  noes,  and  the 
names  of  those  voting  thereon  being  entered 
upon  the  journals  of  the  senate  and  house  re- 
spectively. It  thus,  by  affirmative  showing, 
appears  that  the  senate  receded  from  its  former 
amendment,  and  passed  the  bill  with  the 
amendment  reported  by  the  committee.  The 
house  adopted  that  amendment,  and  thus  both 
houses  ultimately  agreed  upon,  and  by  the  con- 
stitutional number  of  votes,  as  disclosed  by  the 
journals,  passed,  the  same  measure.  The  final 
action  of  both  houses  is  recorded  in  the  journals. 
We  need  not  decide  whether  the  final  action 
on  the  amendment  is,  within  the  sense  of  the 
Constitution,  the  final  passage,  so  as  to  require 
the  vote  thereon  to  be  taken  by  ayes  and  noes, 
and  the  names  of  those  voting  to  be  entered 
upon  the  journal.  In  this  case,  at  least,  that 
was  done,  and  indicates  that  such  was  the  leg- 
islative understanding.  It  is  sufficient  that, 
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with  regard  to  the  act  under  consideration,, 
there  appears  an  affirmative  showing  that  the 
senate  amendment,  which  was  enrolled  as  ^1, 
did  not  ultimately  pass  either  bouse,  and  did 
not  at  any  time  receive  the  sanction  of  the 
house  of  representatives.  The  act  which  se- 
cured executive  approval  was  not  the  act  whicb. 
passed  the  legislature,  and  the  latter  was  not  ap- 
proved by  the  governor,  nor  was  it  presented 
to  him  for  such  approval.  The  contents  of  a 
pending  bill,  or  an  amendment  thereto,  need 
not  be  recorded  at  length  in  the  journal;  and 
it  is  entirely  probable  that  had  the  amendment 
reported  by  the  committee,  upon  which  the 
final  action  was  taken,  been  omitted,  the  pre- 
sumption would  be  Indulged  in  that  the  enrolled 
act  correctly  represented  it,  but  in  this  instance 
it  was  copied  in  the  record  in  full,  and  thus  ex- 
plains the  vore  in  each  bouse.  It  is  inseparably 
connected  with  the  final  action  of  both  IxMlies, 
and  the  court  is  not  at  liberty  to  presume  that,, 
as  its  entry  is  not  required,  the  vote  adopted 
the  section  as  it  is  found  in  the  enrolled  act. 
The  journals  positively,  and  with  distinctness, 
inform  us  that  the  two  houses,  respectively,  by 
the  vote  of  their  members,  adopted  as  section  1 
of  the  act  the  provisions  reported  therefor  by 
the  committee,  which  report  appears  in  the 
journal  immediately  preceding  the  record  of 
the  motions  to  adopt,  and  the  vote  thereon. 
Our  conclusions  on  this  branch  of  the  case  are» 
therefore,  that  we  have  the  authority,  and  it  is 
our  duty,  to  examine  the  journals,  to  deter- 
mine Whether  or  not  the  act  in  question  was 
passed  by  a  majority  of  the  members  elected  to 
each  house,  that  being  a  matt«r  which  the  Con- 
stitution requires  to  be  shown  by  the  journals; 
that  it  is  affirmatively  disclosed  by  the  journals 
that  g  1  of  the  act,  as  enrolled  and  pub- 
lished, did  not  finally  pass  either  branch  of  the 
legislature:  that,  by  the  affirmative  showing  of 
said  journals,  it  was  not  passed  by  a  majoritpr 
of  the  members  elected  to  each  house,  and  la 
therefore  not  a  law,  and  must  be  adjudged  void. 
Section  1,  as  passed  by  the  legislature,  was  not 
copied  into  the  enrolment,  and  did  not  receive 
executive  approval.  Therefore  that  did  not 
become  a  law.  In  this  case  there  is  no  ques- 
tion as  to  the  silence  of  the  journals  involved. 
It  is  a  common  holding  that,  as  to  matters  not 
positively  required  by  constitutional  mandate 
to  be  entered  upon  the  journals,  their  silence 
would  not  vitiate  the  law.  It  is,  however,  also 
held  that,  even  as  to  those  matters,  an  affirm- 
ative showing  that  some  essential  constitutional 
provision  had  not  been  complied  with  would 
be  sufficient  to  authorize  the  courts  to  declare 
the  law  void. 

The  question  next  arises,  What  effect  does  the 
invalidity  of  §  1  have  upon  §  2,  and  the  subse- 
quent sections  of  the  act?  The  act  is  composed 
of  four  sections.  Section  2  regulates  the  fees, 
to  be  collected  upon  sales  of  real  estate^ 
for  the  nonpayment  of  taxes,  by  the  county 
treasurer,  and  provides  that  such  fees  shall 
be  paid  into  the  county  treasury.  It  also 
prescribes  what  shall  be  stated  in  the  advertise- 
ment preceding  such  sales.  Section  8  repeals- 
all  acts  and  parts  of  acts  inconsistent  with  that 
act,  and  ^  4  provides  that  the  act  shall  take  effect 
and  be  in  force  from  and  after  its  passage.  In 
the  view  we  tak;e  of  this  case,  it  is  unnecessary 
to   decide    the  question    whether   upon   th& 
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failure  of  any  portion  of  an  enrolled  act.  by 
reason  of  a  noncompliance  with  some  consti- 
tutional   requirement   in  the  passage  of  the 
bill,  the  entire  act  would  in  every  such  case 
be  void.     We  are  entirely  clear,  however,  that 
if  the  portion  of  the  act  which  actually  passed 
the  legislature,  and  is  not  included  in  the  en- 
rolled and  published  statute,  has  any  material 
relation  to  other  portions  of  the  act,  so  as  to 
modify,  restrict,  or  extend  its  application,  then 
such  other  portions  must  also  fall.     With  re- 
ference to  the  act  in  question,  we  are  of  the 
opinion  that,  standing  alone,  g  2  would  have 
to  be  construed  as  regulating  only  sales  of  real 
estate  for  taxes,  such  as  the  county  treasurer, 
under  other  laws,  would   have  authority  to 
make;  and  in  the  absence  of  such  provision  as 
appears  in  ^  1,  which  we  hold  to  be  void,  that 
officer  sells  only  for  delinquent  state,  county, 
and  school-district  taxes,  and  also  that  the  re'f- 
erence  to  the  advertisement,  in  g  2,  would  be 
held  to  apply  to  only  such  sales  by  the  county 
treasurer,  and  not  to  sales  by  municipal  corpo- 
rations, or  officers  thereof,  for  the  nonpayment 
of  taxes.    In  §  1,  however,  as  reported  by  the 
conference  committee  and  adopted   by  both 
houses,  there  was  a  proviso  that  all  sales  of 
real  estate  for  the  unpaid  taxes  due  thereon  to 
any  city,  town,  or  village,  by  the  treasurer  of 
any  such  city,  town,  or  village,  should  be  gov- 
erned by  the  provisions  of  that  act;  so  that  if 
§  1,  as  actually  passed  by  the  legislature,  had 
been  copied  in  the  enrolled  act,  and  approved 
by  the  governor,  the  advertisement,  at  least, 
provided  for  in  §  2,  and  possibly  the  fees, 
would  have  applied  to  sales  made  by  such  mu- 
nicipal treasurers.     Indeed,  under  the  provi- 
sions of  §^  1,  as  it  appears  in  the  enrolled  act 
and  printed  laws,  the  method  of  advertising, 
and  possibly  the  fees  prescribed  by  §  2,  would 
apply  to  safes  of  lands  for  delinquent  city  taxes. 
It  will  thus  be  observed  that,  by  eliminating 
§  1  as  it  actually  passed  the  legislature,  and 
also  eliminating  §  1  as  found  in  the  enrolled  I 
act  and  printed  laws,  the  application  JDf  §  2  is ' 


made  much  narrower  than  would  have  been 
the  case  had  the  act,  as  actually  passed,  been 
correctly  enrolled,  and  approved  by  the  gov- 
ernor. We  are  of  the  opinion,  therefore,  that 
§  2  is  so  inseparably  connected  with  the  pre- 
ceding section  that  without  such  preceding  sec- 
tion it  cannot  be  allowed  to  stand.  Section  8, 
which  merely  repeals  all  inconsistent  and  con- 
flicting acts,  has  no  effect  whatever,,  without 
the  two  previous  sections,  and  the  same  ob- 
servation applies  to  §  4,  so  that  practically 
there  is  nothing  in  the  act  to  take  effect.  Our 
conclusion,  therefore,  is  that  the  entire  act 
must  be  held  to  be  void. 

Answering  the  (questions  reserved  for  our 
opinion  by  the  distnct  court,  we  say  to  the  first 
question :  Yes,  to  the  extent  to  which  the  jour- 
nals are  required  by  the  Constitution  to  show 
the  procedure  of  the  legislature  respecting  ils- 
action  upon  a  bill.  To  the  second  question: 
Section  1  of  chapter  56  of  the  Laws  of  the  year 
1897,  as  the  same  appears  in  the  bound  volume 
of  the  laws  for  said  year,  is  not  valid.  To  the 
third  question:  No  part  of  said  §  1  ia 
valid.  To  the  fourth  question:  Section  2  of 
said  act  is  not  valid,  and  g  8  is  of  no  effect. 
In  respect  to  questions  5,  6.  and  7,  we  say  that, 
in  view  of  the  decision  respectins:  chapter  56 
of  the  Laws  of  1897,  the  matters  involved  in 
each  question  are  not  pertinent  to  the  issues  in 
this  case,  and  it  is  unnecessary  to  answer  them. 
The  duty  with  reference  to  the  sales  of  real  es- 
tate for  unpaid  taxes  must  be  determined  by 
the  laws  as  they  exist,  irrespective  of  the  act 
designated  as  chapter  56  of  the  Laws  of  1897. 
Owing  to  the  exigencies  of  the  case,  our  con- 
clusions were  orally  announced  on  the  Ist  day 
of  October,  with  the  understanding  that  the 
opinion  would  be  written,  and  the  order  thereon 
entered,  at  a  subsequent  time. 

Corn,  J.,  concurs.  The  late  Mr.  Chief  Jus" 
tice  Conaway  concurred  in  the  conclusions  as 
announced  by  the  court. 
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1.  The  mixing^  or  mins^llng^  of  articles 
of  food  whiob  are  wholesome  and  Dutritloud. 
and  the  sale  thereof,  caanot  belmade  crtmloal 
by  the  leglaJature. 

2.  A  statute  malciii^  the  mizture  of  any 
articles  of  food  without  labelinir  the  product 
an  offense  Is  too  general,  but  the  act  to  be  en- 
forced should  name  the  particular  articles  of 
food  the  adulteration  of  which  is  prohibited  and 
which  is  required  to  be  labeled. 

(February  10. 1888.) 


Note.— For  constitutional  rigrhtto  deal  In  whole- 
some food,  see  also  State  t.  Myers  (W.  Va.)  95  L.  R 
A.  844:  and  Helena  v.  Dwyer  (Ark.)  89  L.  R.  A.  266,' 
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APPEAL  by  defendant  from  a  judgment  of 
the  Parker  County  Court  convicting  him 
of  knowingly  and  fraudulently  adulterating 
flour  contrary  to  the  provisions  of  a  statute. 
Beversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin  A  Flanary  and  G.  A, 
McCall,  for  appellant: 

The  information  fails  to  charge  an  offense 
against  the  laws  of  the  state  in  this,  that  the 
iuformation  fails  to  allege  that  the  alleged 
adulteration  was  injurious  to  health. 

Willson.  Criminal  Forms;  White.  Crim. 
Stat.;  Rev.  Stal.  1895;  Crim.  Code,  p.  79,  arts. 
480-432. 

The  said  Information  fails  to  allege  with 
what  the  said  flotir  was  mixed,  and  there  ar& 
seven  different  clauses  in  this  statute,  and  tho 
information  fails  to  allege  under  which  clause 
of  the  statute  the  same  was  charged,  or  the 
facts  under  either  clause. 
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WaXtonY.  State,  12  Tex.  App.  117;  HuntY. 
State,  9  Tex.  App.  404. 

Where  the  article  defining  the  offense  con- 
tains an  exception,  the  information  should 
negative  such  exception,  or  else  it  charges  no 
offense  against  the  law. 

Stai^  V.  Duke,  43  Tex.  455;  Smith  v.  State, 
42  Tex.  464;  State  v.  Otayton,  43  Tex.  410; 
Woodicard  v.  Stat^,  5  Tex.  App.  296. 

The  mere  mixing  of  two  kinds  of  flour  of 
the  same  consistency  and  quality,  the  one 
being  cheaper  than  the  other,  and  selling  the 
same,  cannot  under  any  phase  of  the  statute 
constitute  adulteration  of  food. 

Cora.  V.  Hartfnan,  6  Pa.  Dist.  R.  136;  Peo- 
ple V.  J/ffrj,  99  N.  Y.  377.  52  Am.  Rep.  34; 
Be  Jacoh,  98  N.  Y.  98,  50  Am.  Rep.  636. 

Mr,  Mann  Trice  for  the  State. 

Henderson,  J.,  delivered  the  opinion  of 
the  court: 

Appellant  was  convicted  of  knowingly  and 
fraudulently  adulterating  an  article  of  food, 
and  his  punishment  assessed  at  a  tine  of  $100; 
hence  this  appeal. 

As  appellant  made  a  motion  to  quash  the  in- 
formation, and  assigns  the  refusal  of  the  court 
to  quash  tbe  same  as  error,  we  will  set  out  the 
charging:  part  of  the  information,  to  wit: 
•*That  H.  B.  Dorsey  did  then  and  there  know- 
ingly and  fraudulently  manufacture,  offer  for 
sale,  and  sell  a  certain  article  of  food,  to  wit: 
flour, which  was  then  and  there  known  by  him, 
the  said  H.  B.  Dorsey,  to  be  adulterated,  con- 
trary." etc.  There  are  two  statutes  pertaining 
to  this  subject,  under  either  of  which  the  in- 
dictment may  have  been  drawn.  The  flrst  is 
iirticle  427,  Penal  Code  1895,  which  provides: 
"If  any  person  shall  fraudulently  adulterate, 
for  the  purpose  of  sale,  any  substance  intended 
for  food  .  .  .  with  any  substance  injurious  to 
health,  he  shall  be  punished  bv  flne  not  less 
than  $50  nor  more  than  $500."  Article  430 
provides:  *'No  person  shall  within  this  state 
manufacture,  offer  for  sale,  or  sell  any  article 
of  food,  .  .  .  which  is  by  him  known  to  be 
adulterated,  within  the  meaning  of  this  law," 
and  the  punishment  assessed  is  a  flne  not  ex- 
ceeding $100.  Article  432  of  the  Penal  Code 
undertakes  to  more  6[)eciflcally  deflne  the 
meaning  of  the  term  "adulteradon,"  and  in 
what  it  consists.  As  to  foods  or  drinks,  the 
following  are  the  provisions  necessary  to  be 

?uoted.  so  far  as  applicable  to  this  case:  "(1) 
f  any  substance  or  substances  has  or  have  been 
mixed  with  it  so  as  to  reduce  or  lower,  or  in- 
juriously affect  its  quality  or  strength.  (2)  If 
any  inferior  or  cheaper  substance  or  substances 
have  been  substituted,  wholly  or  in  part,  for 
the  article."  "(6)  If  it  be  colored  or  coated 
or  polished,  or  powdered,  whereby  damage  is 
concealed,  or  it  is  made  to  appear  better  than  it 
really  is,  or  of  greater  value."  Appended  to 
this  article  is  the  following:  "Provided,  that 
the  state  health  officer  may,  with  the  approval 
of  the  governor,  from  time  to  time  declare  cer- 
tain articles  or  preparations  to  be  exempt  from 
tbe  provisions  of  this  law;  and  provided  fur- 
ther, that  the  provisions  of  thf^  act  shall  not  ap- 
ply to  mixtures  or  compounds  recognized  as 
ordinary  articles  of  food,  provided,  that  the 
same  are  not  injurious  to  health,  and 
that  the  articles  are  distinctly  labeled  as 
40L.R.A. 


a  mixture,  stating  the  components  of  the 
mixture."  The  proof  in  this  case  shows 
(which  was  admitted  by  appellant)  that  the 
adulteration  was  of  flour;  that  is,  flour  and 
J  meal  were  mixe<i  or  mingled  together  by  a 
I  bolting  process  which  was  in  operation  in  de* 
'  fendant's  flouring  mill.  The  mixture  or  com- 
'  pound  contained  90  per  cent  of  flour  and  10 
per  cent  of  corn  meal.  The  contention  of  the 
defendant  as  to  the  indictment  is  that  it  should 
have  stated  how  the  adulteration  was  made; 
that  is,  the  contention  is  that  it  was  necessary 
to  prove  an  admixture  or  adulteration  of  the 
flour,  and  to  sho^^  how  the  same  was  adul- 
terated, by  evidence,  and  that  the  indictment 
should  have  contained  the  allegations,  so  as  to 
put  appellant  on  notice  of  what  he  was  charged 
to  answer.  For  instance,  in  this  case  it  is  in- 
sisted that  the  indictment  should  have  alleged 
that  the  flour  was  adulterated  with  a  certain 
portion  of  corn  meal,  and  that  said  meal  was 
a  substance  such  as  to  reduce  or  lower  or  in- 
juriously affect  the  quality  of  the  flour,  or 
that  said  flour  was  adulterated  with  meal, 
which  was  an  inferior  or  cheaper  substance 
than  the  flour  with  which  it  was  mixed.  It 
occurs  to  us  that  this  contention  is  sound. 
There  are  a  number  of  articles  or  substances 
which  might  be  intermingled  with  flour  so  as 
to  reduce  or  lower  or  injuriously  affect  its 
quality  or  strength,  or  which  are  of  an  infe- 
rior or  cheaper  character;  and  under  our  sys- 
tem of  criminal  pleading  the  appellant  should 
have  been  charged  with  the  particular  sub- 
stance with  which  the  article  in  question  was 
adulterated,  so  that  he  might  be  prepared  to 
meet  the  state's  case.  We  take  it  that  the  in- 
dictment in  question  was  brought  under  article 
480,  and  not  under  article  427.  inasmuch  as 
there  is  no  allegation,  nor  does  the  proof  indi- 
cate, that  the  meal  shown  to  have  been  mixed 
with  the  flour  was  injurious  to  health.  In 
fact,  the  contrary  appears.  It  further  appears 
from  the  evidence  in  the  case  that  both  com- 
pounds which  are  claimed  to  constitute  the 
adulteration  are  recognized  as  ordinary  ar- 
ticles of  food,  and  are  not  injurious  to  health. 
In  such  Cise, under  the  provisions  of  the  law, 
if  such  articles  are  mixed  together,  and  are 
distinctly  labeled  as  a  mixture,  the  person 
manufacturing  such  article  is  not  indictable. 
It  would  therefore  seem  to  follow  that  the  in- 
dictment, to  be  good  under  this  article,  should 
negative  the  fact  that  such  substances  or  ar- 
ticles of  food,  when  combined  so  as  to  produce 
a  wholesome  article  of  food,  were  properly 
labeled.  Of  course,  it  is  competent,  under 
the  police  power  of  the  state,  for  the  legisla- 
ture to  pass  an  act  stating  in  distinct  terms,  as 
to  any  article  of  food  or  drink,  that  if  any  per- 
son, etc.,  shall  adulterate  such  article  (naming 
it,  with  any  other  substance,  without  labeling 
same,  such  person  shall  be  guilty  of  an  of- 
fense. We  understand  this  to  be  the  rule  laid 
down  by  the  authorities.  Some  of  the  legis- 
lation is  based  on  the  adulteration  of  articles 
of  food  or  drink  which  are  unwholesome  or 
injurious,  and  this  appears  to  be  provided 
against  in  article  427  of  our  statute.  Other 
legislation  is  aimed  at  the  prevention  of  frauds 
on  the  public,  to  prevent  palming  off  on  them 
an  article  of  food  other  or  ditterent  from  that 
which  they  are  led  to  believe  they  are  pur- 
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-chasiDg;  and,  as  to  the  latter,  tbe  aathoritics 
Appear  to  hold  thai  it  is  compcteDt  for  tbe 
legislature  to  prohibit  the  mixture  or  com- 
pound altogether,  though  it  may  not  be  inju- 
rious or  unwholesome.  See  Powell  v.  Com. 
114  Pa.  265,  60  Am.  Rep.  360,  and  authorities 
there  cited;  StaU^  Waierlmry,  v.  Newton^  50  N. 
J.  L.  534,  2  Inters.  Com.  Rep.  68;  Palmer  v. 
State,  39  Ohio  St.  236.  48  Am.  Rep.  429. 

We  would  not  be  understood  as  indorsing: 
the  doctrine  laid  down  in  the  above  authori- 
ties. The  courts  have  gone  to  great  length  in 
upholding  legislation  under  the  police  power. 
In  some  decisions  it  has  been  so  magnified  as 
to  be  regarded  as  almost  omnipotent.  We  do 
not  agree  to  the  doctrine  that  under  this  power, 
or  any  other,  the  legislature  can  make  criminal 
the  mixture  or  mingling  of  articles  of  food 
which  are  wholesome  and  nutritious,  and  pro- 
hibit the  sale  thereof.  We  can  add  nothing 
to  the  dissenting  opinion  of  Judge  Gordon  in 
the  case  of  Powell  v.  Com.  114  Pa.  265,  60  | 
Am.  Rep.  350.  We  do  agree  to  this  propo- 
sition, that  tbe  legislature,  when  such  articles 
(namely,  articles  of  wholesome  and  nutritious 
food  are  mixed  and  intermingled,  can  require 
that  the  product  be  labeled,  showing  the  com- 
ponent elements  thereof,  and  punish  a  failure 
to  so  label.  We  further  hold  that  the  present 
act  of  the  legislature  on  the  subject  is  too  gen- 
eral in  its  terms.  It  simply  embraces  all 
articles  of  food  or  drink,  without  naming  any, 
and  makes  the  mixture  of  any  articles  of  food. 


however  nutritious,  without  labeling  the  prod- 
uct, an  offense.  A  great  many  articles  of 
food  are  mixed  and  combined  together,  and 
such  combinations  are  not  only  harmless,  but 
are  healthy  as  articles  of  food;  and  to  require 
all  such  articles  to  be  labeled,  so  as  to  show 
the  constituent  elements  composing  tbe  same, 
it  occurs  to  us,  is  extremely  onerous  legisla- 
tion. We  hold  that  an  act  on  this  subject,  to 
be  enforced,  should  name  tbe  particular  article 
of  food,  the  adulterntion  of  which  is  prohib- 
ited by  the  legislature,  and  which  is  required 
to  be  labeled.  In  all  cases  on  this  subject 
which  have  come  to  our  notice,  the  legislature 
appears  to  have  directed  the  law  to  some  par- 
ticular article  of  food  or  drink.  For  instance, 
in  the  Po^cell  Cane,  114  Pa.  265,  60  Am.  Rep. 
350,  the  act  was  for  the  purpose  of  prohibiting 
the  manufacture  of  oleomargarine.  Now,  as 
bearing  on  the  subject  before  us,  we  hold  that 
it  would  be  entirely  competent  for  the  legis- 
lature, by  an  act,  to  prohibit  the  sale,  etc.,  of 
flour  mixed  with  meal,  or  any  other  whole- 
some article,  without  properly  labeling  the 
product  of  such  combination.  They  have  not 
done  this.  The  prosecution  is  attempted  to 
be  maintained  under  the  general  act  to  pro- 
hibit the  intermixing  of  all  foods.  We  do  not 
believe  that  it  was  competent  for  the  legisla- 
ture to  do  this. 

The  judgment  is  revei'sed,  and  the  prosecution 
ordered  dismissed. 
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1*  A  corporation  cannot  complain  that 
its  receiver  appointed  in  another  ooiirt  Is  not 
made  a  party  to  a  suit  to  revoke  its  contract  to 
supply  water  to  a  city  and  its  right  to  occupy 
streets. 

8.  The  state  is  not  a  necessary  party  to 
a  suit  by  a  city  which  has  the  exclusive  control 
of  streets,  to  revoke  tbe  ri^ht  of  a  water  com- 
pany to  use  them. 

8.  Speeil^ln^  as  a  ^^round  for  forfeiting^ 
the  franchise  of  a  water  company  its  suspen- 
sion of  the  supply  for  a  certain  period  is  not  a 
waiver  of  the  right,  independently  of  the  terms 
of  the  contract,  to  forfeit  the  franchise  for  gross 
misuse. 

A*  The  rlipht  of  a  water  company  to  oc- 
capy  the  streets  of  a  city,  under  Uev.  Stat. 
1806,  art.  705,  Is  derived  from  the  consent  of  the 
city,  and  not  from  the  state,  so  that  the  city  can 
revoke  it  for  sufficient  cause. 

4(.  FlasTsuit  dlsrefi^rd  by  a  water  com. 
pany  of  its  obligation  to  furnish  clear  and 
wholesome  water,  and  the  furnishing  of  water 


Note.— For  forfeiture  of  the  charter  of  a  water- 
works company  for  failure  to  supply  good  water, 
aee  also  Capital  City  Water  Co.  v.  State,  Macdonaid 
(Ala.)  29  L.  U.  A.  743:  State,  Mylrea,  v.  Janesville 
Water  Power  Co.  (Wis.)  38  L.  U.  A.  891. 
40  L.  R.  A. 


which  endangers  the  health  and  lives  of  the 
people,  ignoring  remonstrances,  are  sufficient 
grounds  for  forfeiting  its  franchise. 

6.  An  offer  to  perform  its  contract  to  fur- 
nish wholesome  water,  made  by  a  water  com  pany 
after  suit  has  been  brought  to  forfeit  Its  fran> 
chise,  does  not  entitle  it  to  relief  from  the  forfei- 
ture and  an  extension  of  time  for  the  perform- 
ance. 

7.  Bondholders  of  a  corporation  take 
their  bonds  with  knowledge  that  the  continuance 
of  the  charter  rights  and  other  franchises  of  the 
company  depends  upon  the  faithful  perform- 
ance of  its  duties  to  the  public. 

(March  7, 1898.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  First  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Anderson  County  in 
favor  of  plaintiff  in  an  action  brought  to  for- 
feit defendant's  franchises.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Youns  Oooch,  B.  H* 
Gardner,  and  A.  W.  Greggt  for  plaintiff 
in  error: 

Where  a  receiver  of  a  quasi-public  corpora- 
tion has  been  appointed  by  a  United  States 
circuit  court,  and  its  franchise,  property,  con- 
tracts and  income  are  in  the  official  custody  of 
the  receiver,  and  the  public  and  creditors  are 
interested  in  the  proper  use  and  preservation 
of  the  property,  its  assets  and  income,  the  re- 
ceiver is  a  proper  party,  and  a  necessary  party, 
to  a  suit  by  a  city  which  granted  the  corpora- 
tion a  franchise  to  construct,    maintain,  and 
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operate  waterworks  in  the  streets  and  public 
ways  of  such  city,  and  collect  rents  for  the 
use  of  the  water  for  general  and  fire  purposes, 
to  forfeit  the  franchise  and  contract,  and  de- 
stroy it  as  a"  going  concern,"  and  destroy  or  im- 
pair the  value  of  the  capital  investment  and  in- 
come, and  its  public  use. 

5  Thomp.  Corp.  ^§  6894.  7135;  Wilson  v. 
Wilson,  1  Barb.  Ch.  592. 

The  judgment  is  erroneous  because  it  at- 
tempts to  deprive  the  appellant  of  the  use  of 
its  water  mains,  pipes,  and  plant,  and  of  the 
water  mains,  pipes,  and  plant  themselves, 
which  are  immovable  fixtures,  without  com- 
pensation, and  said  judgment  makes  no  pro- 
vision for  their  use,  removal,  or  sale  after 
sixty  days'  notice. 

Const.  1875,  art.  1,  g  17. 

The  court  erred  in  its  conclusions  of  law  in 
holding  that  upon  a  failure  of  defendant  to 
comply  with  the  contract  as  to  quality  or 
quantity  of  the  water,  the  city  had  the  right 
to  invoke  the  aid  of  a  court  of  equity  to  re- 
scind the  contract,  because  by  the  terms  of  the 
contract,  the  said  ordinances  and  contract  were 
made  the  measure  of  the  right  and  liabilities 
of  the  parties.  , 

State,  Oussett,  v.  Morris,  73  Tex.  435,  65 
Tex.  58.  and  62  Tex.  742;  Stat^  v.  Sout/iernP. 
R,  Co.  24  Tex.  181. 

Courts  are  reluctant  to  adjudge  forfeitures 
of  corporate  franchises,  when  they  are  organ- 
ized to  promote  public  works  or  utilities  which 
it  is  public  policy  to  foster. 

On  petition  for  re/tearing. 

Whether  a  franchise  shall  be  forfeited  de- 
pends on  the  will  of  the  same  body  that  has 
power  to  confer  it  in  the  first  instance;  and  if 
by  that  the  harsher  remedy  is  waived  and  a 
milder  one  adopted  to  compel  the  performance 
of  the  dutv  undertaken  and  on  account  of 
which  the  franchise  is  given,  it  is  not  for  the 
courts  to  declare  whether  the  legislature  acted 
wisely  or  unwisely,  but  it  is  their  dutv  to  give 
effect  to  what  seems  to  them  the  will  of  the 
legislature. 

State,  Gusseit,  v.  Morris,  73  Tex.  435. 

Its  waiver  of  the  right  of  forfeiture  for  non- 
user  or' misuser  need  not  be  direct,  but  may 
arise  through  plain  implication. 

Logan  v.  Vernon,  G.  &  R.  R.  do.  (Ind.) 
note  to  14  Am.  &  Eng.  K.  Cas.  47;  State  v. 
Fourth  N.  H.  Tump.  Road,  15  N.  H.  162,  41 
Am.  Dec.  690;  Boone,  Corp.  §  203. 

A  breach  of  condition  may  be  waived. 

Goodright,  Walter,  v.  Davids,  2  Cowp.  808. 

The  resolution  of  the  city  council  instructing 
the  city  attorney  in  effect  to  enforce  specific 
performance,  showed  its  desire  and  wish  that 
the  company  should  continue  to  use  the  streets. 

Milford  iSb  (7.  Tump.  Co.  v.  Brusfi,  10  Ohio, 
111,  86  Am.  Dec.  78;  State  v.  Bank  of  Charles- 
ton, 2  McAIull.  L.  439.  39  Am.  Dec.  135. 

The  right  of  entry  for  forfeiture  of  a  lease  is 

governed  by  the  general  law  that,  where  a  man 
as  got  a  right  to  elect  to  do  a  thing  to  the  in- 
jury of  another,  his  election,  when  once  made, 
IS  tinal  and  conclusive,  and  he  cannot  after- 
wards alter  his  determination. 
2  Addison.  Contr.  §  720. 
The  remedy  of  the  city,  after  having  passed 
said  resolution,  if  not  by  suit  for  specific  per- 
formance, was  mandamus  orin  junction,  or  both. 
40  L.  R  A. 


Galveston  db  W.  R.  Co.  v.  Galveslon,  90  Tex» 
899,  36  L.  K.  A.  83. 

When  the  city  council  passed  the  ordinance 
consenting  to  the  use  of  the  streets,  and  whea 
it  passed  the  resolution  of  April  9,  said  ordi- 
nance and  resolution  had  the  force  and  effect 
of  statutes  and  l>ecame  a  part  of  the  charter  of 
the  company,  and  this  being  a  suit  to  forfeit 
such  part  of  the  charter  the  state  was  a  neces- 
sary party. 

State,  Atty.  Gen,,  y .  Madison  Street  R.  Co-. 
72  Wis.  612,  1  L.  R.  A.  771. 

Mr.  J.  A.  Read  also  for  plaintiff  in  error^ 

Messrs.  Campbell  A  McMeans*  with 
Mr.  P.  W.  Brown,  for  defendant  ita  error: 

The  appointment  of  a  receiver  does  not  in- 
vest him  with  title  to  the  company's  property, 
franchises,  etc.,  and  the  fact  of  the  receiver 
being  or  not  being  a  party  does  not  affect  the 
defendant's  rights  in  this  suit;  the  defendant 
can  defend  its  rights  as  well  with  the  receiver 
out  as  it  can  with  him  in,  for  under  no  phase 
of  the  case  can  the  defendant's  rights  be  af- 
fected by  the  receiver;  therefore,  the  defendant 
can  certainly  not  be  heard  to  complain  that  the 
receiver  is  not  a  party. 

Abbey  v.  International  dt  G.  N.  R.  Co.  5 
Tex.  Civ.  App.  261;  High,  Receivers,  §302; 
I'homas  v.  Quarles,  64  Tex.  491. 

The  facts  showed  that  the  appellee  was  en- 
titled to  a  judgment  forfeiting  the  franchise  of 
appellant.  The  evidence  clearly  shows  that 
the  water  furnished  by  the  company  in  the  sum- 
mer of  1898,  and  since  the  summer  of  1895  and 
up  to  three  or  four  weeks  ago,  was  neither 
clear  nor  wholesome,  but  was  unfit  for  domestic 
purposes,  and  that  the  supply  of  even  bad 
water  was  inadequate. 

Capital  City  Water  Co.  v.  State,  Macdonald^ 
105  Ala.  406,  29  L.  R.  A.  743. 

All  franchises  that  were  granted  to  appellant 
by  appellee  were  exclusive  franchises;  and.  in 
case  of  a  forfeiture  as  prescribed  by  the  terms 
of  the  contract,  to  hold  that  only  the  exclusive- 
ness  of  the  franchise  and  not  the  franchise 
itself  is  forfeited,  is  against  all  reason. 

Brenham  v.  Brenham  Water  Co.  67  Tex.  544.. 

The  city  attorney  being  the  duly  elected  legal 
adviser  and  attornev  for  the  city  of  Palestine^ 
his  acts  in  filing  and  prosecuting  thi^  suit  are 
presumed  to  be  within  the  scope  of  his  author- 
ity, and  with  the  knowledge  and  consent  of, 
and  binding  upon,  appellee,  in  the  absence  of 
proof  to  the  contrary. 

28  Am.  &  Eng.  Enc  Law.  p.  581,  and  note; 
Merchants'  Mut.  Ins.  Go.  v.  Lacroix,  45  Tex. 
168;    Texas  Bkg.    <Sb  Ins.    Co.  v.  Hulchins,  53^ 
Tex.  68,  37  Am.  Rep.  750. 

When  it  clearly  appears,  as  it  does  in  this 
case,  that  the  only  judgment  which  can  be 
rendered  and  enforced  is  one  of  forfeiture,  it  is- 
the  duty  of  the  court  to  render  that  judg- 
ment. 

Farmers'  Loan  db  T.  Co.  v.  GaUf^urg,  188. 
U.  S.  156,  38  L.  ed.  673;  Galesburg  v.  Gale^- 
burg  Water  Co.  34  Fed.  Rep.  675. 

The  obligation  of  the  company  was  a  con- 
tinuing one,  and  its  ability  to  furnish  water 
according  to  the  contract  was  a  condition  prece- 
dent to  its  continuing  right  to  use  the  streets 
and  to  carry  on  its  business;  and  on  failure  to 
comply  with  the  contract  as  to  the  quality  or 
quantity  of  the  water,  the  city  had  the  right  t(v 
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invoke  tbe  aid  of  a  court  of  equity  to  rescind 
the  contract. 

Fa/rmersf  Loan  A  T,  Co.  v.  Oaletburg.  133 
U.  S.  15«,  33  L.  ed.  673;  Areata  v.  Areata  & 
M.  River  R.  Co.  92  Cal.  639. 

Tbe  only  material  difference,  so  far  a^  tbe 
rights  of  the  ciiy  are  concerned,  between  those 
grants  of  franchises  to  use  the  streets,  where, 
by  the  terms  of  the  grant,  a  forfeiture  is  specif- 
ically provided  for  on  noncompliance  with 
the  conditions  of  the  erant,  and  those  that  are 
CTanted  upon  continuing  conditions  precedent 
IS,  that  in  tbe  former  the  city  can  revoke  tbe 
grant  without  the  aid  of  a  court  of  equity, 
while  in  the  latter  the  rescission  must  be  by  a 
decree  of  such  court. 

Areata  v.  Areata  d  M.  River  R,  Co.  92  Cal. 
■639;  Paeifie  R.  Co,  v.  Leatenworth,  1  Dill.  893; 
2  Morawetz,  Priv.  Corp.  §  1006;  Myriek  v. 
Brawley,  33  Minn.  877. 

A  grant  of  an  exclusive  privilege  to  the 
water  company  by  the  city  of  Brenbam  to  oc- 
cupy its  streets  to  lay  down  mains,  etc.,  for  a 
period  of  twenty-five  years  created  a  monop- 
■oly,  and  was  therefore  void. 

Brenham  v.  Brenham  Water  Co,  67  Tex.  542. 

The  contract  was  entire  and  conferred  no 
privilege  except  that  specifically  mentioned. 

Manhattan  Trust  Co.  v.  Dayton,  16  IT.  8. 
App.  588.  59  Fed.  Rep.  827.  8  C.  C.  A.  140. 

In  this  case  a  suit  for  specific  performance 
or  for  damages  would  accomplish  a  result  just 
about  as  satisfactory  as  would  a  judgment  for- 
feiting the  exclusive  franchise,  and  it  is  clear 
that  such  forfeiture  would  visit  no  punishment 
upon  the  water  company,  and  the  city  would 
be  without  adequate  remedy  while  the  water 
•company  continued  its  violation  of  every  con- 
dition under  which  it  secured  this  valuable 
franchise,  and  without  let  or  hindrance  perpet- 
uate its  menace  to  the  health  and  lives  of  the 
people  of  the  city. 

Commereial  Bank  v.  State,  6  Smedes  &  M. 
.699,  45  Am.  Dec.  280;  Washington  dh  B. 
Tump,  Road  v.  StaU,  19  Md.  289;  People. 
HTKinch,  v.  Bristol  dt  R.  Tump.  Road,  23 
Wend.  a22;  People  v.  Hillsdale  d  C,  Tump. 
Road,  28  Wend.  254;  Bank  of  Vineennes  v. 
State,  1  Blackf.  267,  12  Am.  D^c.  234. 

BrowBy  J.,  delivered  the  opinion  of  the 
<x>urt: 

The  city  of  Palestine  instituted  suit  in  the 
district  court  of  Anderson  county  to  forfeit  the 
franchises  granted  by  it  to  one  Gray  and  his 
assigns,  which  afterwards  became  vested  in 
the  defendant  the  Palestine  Water  &  Power 
Company.  The  case  was  tried  before  the 
Judge,  a  jury  being  waived,  and  he  filed  very 
ela^rate  finding  of  fact,  from  which  we 
make  the  foUowmg  condensed  statement  as 
applicable  to  the  question  presented  by  the  ap- 
plication for  writ  of  error:  On  June  7,  1881, 
the  city  of  Palestine,  a  municipal  corporation 
duly  organized  under  the  general  laws  of  the 
state  of  Texas,  passed  an  ordinance  by  which 
it  granted  to  Carroll  £.  Gray  and  bis  assigns 
the  exclusive  right  for  fifty  years  "to  establish, 
maintain,  and  operate  waterworks  and  build- 
ings, and  to  lay  mains,  pipes,  etc.,  in  and 
along  the  streets,  alleys,  and  public  grounds  of 
the  city,  for  supplyinj^  clear  and  wholesome 
water  for  all  domestic  and  other  purposes." 
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Section  11  of  that  ordinance  reads  as  follows: 
*'Iu  the  event  that  said  grantee  or  his  assigns, 
after  said  waterworks  have  been  in  successful 
operation,  shall  suffer  a  suspension  of  the  sup- 
ply of  the  water,  thereby  causing  an  insuffi- 
cient supply  of  clear,  wholesome  water  for  do- 
mestic and  other  purposes,  for  a  period  ex- 
ceeding sixty  days,  then  and  in  that  event  the 
said  grantee  and  his  assigns  shall  forfeit  all 
franchises  hereby  granted,  and  during  any 
suspension  all  water  rentals  shall  be  sus- 
pended." This  section  was  amended  by  ordi- 
nance passed  June  21,  1881,  so  as  to  read  as 
follows:  **In  the  event  that  paid  grantee  or 
his  assigns,  after  said  waterworks  shall  have 
been  in  successful  operation,  shall  suffer  a  sus- 
pension of  tbe  supply  of  water,  thereby  caus- 
ing an  insufficient  supply  of  clear  wholesome 
water  for  domestic  and  other  purposes,  for  a 
period  exceeding  sixty  days,  then  and  in  that 
event  said  grantee  and  his  assigns  shall  forfeit 
all  exclusive  franchise  herein  granted,  unless 
such  suspension  shall  have  been  caused  by  the 
act  of  God  or  unavoidable  accident,  and  dur- 
ing such  suspension  all  water  rentals  shall  be 
suspended."  On  June  21,  1881,  the  city  and 
Carroll  E.  Gray  entered  into  a  contract  in  writ- 
ing, which  embodied  the  substance  of  the 
ordinances  before  referred  to  and  copied  above, 
which  ordinances  were  made  part  of  the  con- 
tract. The  work  was  begun  within  the  time 
specified,  and  completed  in  accordance  with 
the  contract  between  the  parties.  The  Pales- 
tine Water  &  Power  Company  was  organized 
as  a  corporation  under  the  general  laws  of  the 
state  of  Texas,  and  succeeded  to  all  the  obliga- 
tions of  Carroll  E.  Gray.  "The  evidence 
clearly  shows  that  the  water  furnished  by  the 
company  in  tbe  summer  of  1893,  and  since  the 
summer  of  1895,  and  up  to  three  or  four  weeks 
ago,  was  neither  clear  nor  wholesome,  but  was 
unfit  for  domestic  purposes,  and  that  the  sup- 
ply of  even  bad  water  was  inadequate.  The 
source  of  water  supply  consists  of  ponds  fed 
by  surface  water  and  some  springs.  The 
ponds  have  never  been  cleaned  out,  and  are 
filled  for  at  least  5  or  6  feet  with  decayed  veg- 
etable matter  and  mud  and  accumulations  of 
filth  which  flowed  in  from  the  natural  water- 
sheds constituting  the  principal  source  of  sup- 
ply, and  cover  about  300  acres  of  land,  on 
which  are  situated  several  small  farms,  and 
from  150  to  800  residences.  The  company 
owned  about  162  acres,  part  of  the  watershed, 
and  this  is  inclosed,  the  ponds  being  in  the  in- 
closure,  and  the  company  had  put  part  of  the 
land  in  cultivation  and  wilfully  permitted  cat- 
tle and  horses  to  pasture  in  the  inclosurc,  and 
negligently  permitted  dead  fish  and  reptiles  to 
remain  in  the  ponds,  and  dead  animals  to  re- 
main within  the  area  of  the  water  supply.  In 
the  summer,  by  reason  of  insufficient  storage 
capacity,  the  ponds  became  low,  and  the  water 
stagnant  and  impure,  and  nearly  the  whole 
year  the  water  is  more  or  less  muddy,  and  of- 
fensive in  odor.  The  evidence  shows  that  an 
abundant  supply  of  clear,  wholesome  water 
from  artesian  wells  could  be  had  in  the  city, 
and  utilized  by  the  company,  and  that  no  ef- 
fort was  made  by  defendant  before  the  insti- 
tution of  this  suit  to  obtain  water  supply,  and 
the  material  allegations  of  plaintiff's  petition 
have  been   proved   substantially."    The  ci\y 
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made  frequent  complaints  to  the  defendant  cor- 
poration as  to  the  failure  to  comply  with  the 
provisions  of  the  contract  and  the  ordinances  of 
the  city,  and  there  were  frequent  promises  of 
remedying  them,  but  it  was  not  done.  The 
city  council  of  the  cit^  of  Palestine,  bein^ 
divided  in  opinion  as  to  whether  the  city 
should  establish  and  operate  its  own  water 
works,  submitted  to  the  qualified  voters  the 
question  in  these  forms:  **For  city  owner- 
ship," ''Against  city  ownership."  The  vote 
when  taken,  was  against  the  proposition  that 
the  city  should  construct  and  maintain  its 
waterworks.  On  the  9th  day  of  April,  1896. 
after  the  vote  had  been  taken,  the  city  council 
passed  a  resolution  instructing  the  city  attorney 
to  at  once  take  the  proper  legal  steps  through 
the  court  to  compel  the  Palestine  Water  & 
Power  Company  to  furnish  clear,  good,  and 
wholesome  water  in  the  city  of  Palestine,  and 
in  ample  sufficiency.  The  city  attorney  insti- 
tuted this  suit  on  the  same  day,  and  on  the  18th 
day  of  the  same  month  N.  Oscar  Gray,  vice 
president  of  the  Palestine  Water  &  Power 
Company,  and  trustee  for  the  holders  of  the 
bonds  for  said  company,  being  joined  by  the 
bondholders  themselves,  applied  to  the  Honor- 
able David  E.  Bryant,  judge  of  the  United 
States  circuit  court  for  the  eastern  district  of 
Texas,  for  the  appointment  of  a  receiver  for 
that  corporation,  and  the  judge  appointed  a 
receiver,  and  in  the  order  of  appointment 
directed  him  to  proceed  at  once  to  comply  with 
the  defendant's  franchises  requiring  it  to  fur- 
nish to  the  citizens  of  the  city  of  Palestine  and 
to  said  city  a  sufficiency  of  clear,  good,  and 
wholesome  water  for  domestic  and  manufactur- 
ing purposes  and  for  purposes  of  fire  protec- 
tion. The  order  authorized  the  receiver  to  ap- 
ply the  income  and  revenue  derived  from  the 
operation  of  the  waterworks  as  a  "going  con- 
cern," and  "to  apply  said  revenue  in  payment 
of  expenses  of  operating  the  same."  Subse- 
quently the  United  States  circuit  court  autho- 
rized the  receiver  to  issue  certificates  to  the 
amount  of  $80,000,  with  a  lien  upon  the  prop- 
erty, to  raise  money  to  pay  for  such  repairs  and 
improvements  as  might  be  necessary  to  comply 
with  the  franchises  and  contracts  of  the  corpo- 
ration with  the  city  of  Palestine.  The  defend- 
ant company  asked  that  the  receiver  be  made  a 
party  defendant  in  the  suit,  which  the  court  i 
refused,  and  it  also  pleaded  that  it  was  ready  | 
to  perform  specifically  its  contract  if  the  court  j 
should  hold  that  it  has  incurred  a  forfeiture,  | 
and  sets  out  the  improvements  contemplated  to  ' 
be  madeby  it  in  the  future.  But  there  was  no  , 
evidence  showing  any  ability  to  perform  the 
contract  except  by  use  of  the  money  to  be 
derived  from  the  sale  of  the  receiver's  certifi- 
cates. There  is  no  other  waterworks  plant  in 
the  city,  and  the  city  depends  on  the  defend- 
ant for  its  water  supply  and  fire  protection. 
The  trial  court  entered  judgment  forfeiting  the 
franchise  granted  by  the  city,  and  directing 
that  all  the  pipes,  mains,  etc.,  belonging  to  the 
said  defendant  should  be  removed  from  the 
streets  of  the  city  of  Palestine  within  sixty 
days  after  demand  made  by  the  city.  The 
court  of  civil  appeals  affirmed  the  judgment  of 
the  district  court. 

This  suit  was  instituted   to  revoke  and  set 
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aside  the  contract  between  the  city  of  Pales- 
tine and  the  Palestine  Water  &  Power  Com- 
pany, as  well  as  to  annul  the  ordinance  which 
granted  to  the  water  and  power  company  the 
right  to  occupy  its  streets,  and  the  sta'e  court 
thereby  acquired  jurisdiction  of  the  subject- 
matter  before  the  receiver  was  appointed  by 
the  United  States  circuit  court.  Riesner  v. 
Gnlf,  C.  &  8.  F.  R.  Co.  89  Tex.  656.  38  L.  R. 
A.  171.  It  was  not  necessary  to  make  the  re- 
ceiver a  party  to  the  suit.  If  he  desired 
to  defend  the  action,  he  had  the  right 
to  make  himself  a  partv.  CiUf  Water  Co.  v. 
State,  ^  Tex.  600;  5  thomp." Corp.  ^§  6898- 
6896.  The  corporation,  the  Palestine  Water  & 
Power  Company,  cannot  complain  because  the 
receiver  was  not  made  a  party  defendant,  be- 
cause, if  he  was  a  necessary  party,  the  judg- 
ment will  not  affect  any  interest  that  he  has 
in  the  subject-matter  of  litigation,  and  it 
would  be  of  no  benefit  to  the  defendant  to 
make  the  receiver  a  parly. 

The  plaintiff  in  error  complains  that  the  city 
of  Palestine  cannot  maintain  this  action  be^ 
cause  (1)  the  right  to  occupy  the  streets  was 
derived  from  the  state;  (2)  the  city  having  con- 
tracted that  a  forfeiture  should  occur  upon  the 
happening  of  a  certain  event,  thereby  Waived 
any  ground  of  forfeiture  not  embraced  in  the 
contract,  and  because  the  city  had  elected  to 
enforce  the  contract,  and  cannot  afterwards 
rescind  it;  (3)  because  the  facts  do  not  justify 
a  rescission  of  the  contract  made  between  the 
city  and  the  plaintiff  in  error.  The  case  of  ^a/- 
tesion  <fe  W.  R.Co.  y.Galreston^ 90 Tex.  898.  36 
L.  R.  A.  38,  is  cited  by  plaintiff  in  error  to  sup- 
port the  proposition  that  the  right  to  occupy 
the  streets  of  the  city  of  Palestine  is  derived 
from  the  state,  and  not  from  the  city.  There 
is  a  marked  difference  between  the  law  which 
grants  to  railroads  the  right  to  occupy  the 
streetsof  acity  and  that  by  which  the  same  priv. 
ilege  may  be  secured  by  this  class  of  corpora- 
tions, besides,  there  is  such  a  marked  differ- 
ence between  the  purposes  of  the  two  corpora- 
tions as  to  make  it  necessary  and  proper  to 
place  a  different  construction  upon  the  acts  as 
they  affect  the  one  or  the  other.  The  case  of 
Gaheston  d:^W.  R.  Co.  v.  Galt^ton  does  not 
sustain  the  contention  of  the  plaintiff  in  error 
upon  this  point.  The  right  of  the  city  to 
maintain  the  action  was  not  involved  in  that 
case,  but  the  decision  was  placed  upon  the 
ground  that  the  city  could  not  prescribe  the 
condition  of  forfeiture  which  It  was  attempt- 
ing toenforce  in  that  proceeding.  By  art.  888, 
Rev.  Stat.  1895,  a  city  organized  under  the 
general  laws  of  the  state  is  declared  to  be 
"capable  of  contracting  and  being  contracted 
with,  suing  and  being  sued,  impleading  and 
being  impleaded,  answering  and  being  an- 
swered unto,  in  all  courts  and  places,  and  in 
all  matters  whatever:"  and  art.  419  of  the  Re- 
vised Statutes  of  1895  provides  that  such  city 
shall  "have  the  exclusive  control  and  power 
over  the  streets,  alleys,  and  public  grounds 
and  highways  of  the  city."  From  these  provi- 
sions it  will  be  seen  that  our  cities  are  given 
large  powers  in  the  control  of  their  streets, 
and  are  fully  authorized  and  empowered 
to  maintain  suits  in  all  instances  in  which  their 
rights  are  Involved.    We  think  there  can  be 
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BO  doubt  that  the  city  of  Palestine  had  the 
right  to  maintain  this  suii,  and  that  the  state  of 
Texas  was  not  a  necessary  party  to  it. 

The  language  of  the  contract  and  of  the  or- 
dinance of  the  city  is  not  such  as  to  operate  as 
a  waiver  of  any  right  of  action  which  the  city 
might  have  independent  of  the  terms  of  that 
coutract.  Neither  were  the  acts  of  the  city  in 
lakiug  the  sense  of  the  qualified  voters  upon 
the  quesiiou  presented  such  as  to.estop  it  from 
asserting  any  right  that  the  city  had.  Indeed, 
we  believe  that  a  city  council  has  no  authority 
to  waive  the  right  of  the  public  to  revoke  a 
franchise  which  has  tieeo  abused  by  the 
grantee.  Morrib  v.  State,  GvcMett.  65  Tex.  oi). 
The  water  and  power  company  was  organized 
as  a  corporation  to  carry  our  the  contract  be- 
tween Gray  and  the  city.  1\4  charter  must 
have  specified  the  purpose  of  its  organization 
to  be  "to  supjily  water  to  the  public  in  the 
city  of  Palestine,  Texas."  It  could  do  no  other 
business,  nor  could  it  do  that  at  another  place. 
While  its  charter  was  issued  under  the  gen- 
eral law  of  the  state,  it  was  as  much  acorp(»ia- 
tion  of  that  locality  as  was  the  city  itself,  and 
derived  lis  righ'  to  occupy  the  streets  of  that 
city  from  art.  705  of  the' Revised  Statutes  of 
1S95.  which  reads  thus:  "Any  gus  or  water 
corporaiion  shall  have  full  power  to  manufac- 
ture and  sell  and  to  furnish  such  quantities  of 
water  or  gas  as  may  be  required  by  the  city, 
town,  or  village  where  locaied,  for  public  or 
private  buildings,  or  for  other  purposes,  and 
such  corporaiion  shall  have  power  to  lay  pipes, 
mains,  and  conductors  for  conducting  gas  or 
water  through  the  streets,  alleys,  lanes,  and 
squares  in  such  city,  town,  or  village,  with 
the  consent  of  the  municipal  authorities  thereof, 
and  under  such  regula>ions  as  they  may  pre- 
scribe." Considering  the  foregoing  ariicle 
wi'h  reference  to  the  subject  upon  which  the 
legislature  was  acting,  and  the  purpose  to  be 
accomplished,  we  think  the  use  of  the  lan- 
guage, "under  such  recfulation.^  as  they  may 
prescribe,"  had  the  effect  to  coniiuil  that  class 
of  corporations  to  the  control  and  government 
of  the  cities  in  which  they  are  located.  It  was 
not  intended  to  restrict  the  city  to  giving  or 
refusing  consent,  but  that  consent  might  be 
accompanied  with  such  regulation  as  the  city 
might  prescribe  within  its  powers  of  govern- 
ment and  control  over  such  corporations^ aswell 
as  those  found  necessary  after  the  waterworks 
had  been  constructed.  The  corporation  was 
created  solely  to  operate  within  the  limits  of 
the  city  of  Palestine,  and  for  the  purpose  of 
dealing  with  it  and  its  citizens  alone,  and  it 
did  not  affect  the  citizens  of  any  other  portion 
of  the  state.  The  public  policy  of  the  state  in 
the  case  of  railroad  companies  would  neces- 
sarily preserve  the  road  as  against  the  action  of 
any  local  authoiity,  while,  on  the  other  hand, 
the  same  public  policy  might  well  commit  the 
corporation  created  alone  for  local  purpo.ses  to 
exclusive  local  government,  as  was  done  in 
this  class  of  cases.  We  conclude  that  the 
right  to  occupy  the  streets  of  Palestine  was  de 
rived  from  the  consent  of  the  city,  which,  for 
sufficient  cause,  might  be  revoked  upon  ap- 
plication of  the  city. 

In  the  view  we  take  of  the  case,  it  becomes 
unnecessary  to  determine  whether,  under  the 
terms  of  the  ordinance  and  contract,  a  forfeit- 
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ure  of  all  franchises  granted  would  occur,  or 
only  a  forfeiture  of  the  exclusive  character  of 
such  franchises,  because,  in  our  opinion,  the 
judgment  of  the  district  court  is  sustained  by 
the  law  independent  of  the  terms  of  forfeiture 
which  were  prescribed  in  the  ordinance  and 
the  contract.  Section  52  of  Booth  on  Street 
Railways  states  the  law  in  this  language:  "The 
failure  to  construct  and  operate  a  street  rail- 
way according  to  the  terms  and  conditions  of 
the  charter  under  which  the  right  of  way  is 
granted  may  be  a  sufficient  ground  for  the  for- 
feiture of  its  franchise  in  the  streets.  A  slight 
failure  in  those  respects  will  not  be  an  ade- 
(|uate  cause  for  such  proceedings,  nor  can  the 
forfeiture  be  based  upon  a  gross  failure  which 
is  but  temporary.  In  the  nature  of  things, 
each  cave  must  depend  upon  its  own  particu- 
lar facts.  •  But.  as  a  jjeneral  rule,  it  may  be 
stated  that,  if  the  company  grossly  fails  in  the 
performance  of  vital  duties  essential  to  the 
eflaciency  of  the  service  which  it  is  bound  to 
give,  such  conduct  will  constitute  a  misuser  of 
its  franchise  on  account  of  which  it  may  be 
forfeited  to  the  state.  The  right  exists  at  com- 
mon law,  and  may  be  asserted,  not  only  for  the 
violation  of  express  charter  duties,  but  also 
for  a  wanton  disregard  of  regulations  imposed 
ify  the  state  or  municipality  in  the  exercise  of 
their  reserved  powers."  tarmeis*  Loan  &  T, 
Co.  V.  GaleHburg,  138  U.  S.  156,  33  L.  ed.  573; 
Detroit  v.  Detroit  City  R.  Co.  37  Mich.  558; 
People  V.  Hillsdale  cfe  C.  Tump.  Road,  28 
Wend.  254;  State,  Atty.  Gen.^Y.  Madimn Street 
H.  Co.  72  Wis.  612,  1  L.  R.  A.  771;  Ang.  & 
A.  Corp.  ^5^  775,  776;  Morris  v.  State,  Gues- 
sett,  65  Tex.  59. 

The  case  of  Varmerti*  Loan  <St  T.  Co.  v.  Gnles- 
hurg,  above  cited,  in  its  facts  is  very  much  like 
the  case  under  examination.  The  city  of 
Galesburg,  by  an  ordinance  which,  in  its  lan- 
guage, is  remarkably  similar  to  that  under 
which  the  plaintiff  in  error  claims,  and  by  a 
contract,  granted  to  Nathan  Shelion  and  to  his 
assigns  the  right  to  use  the  streets  of  the  city. 
The  water  company  was  formed  under  the 
laws  of  the  state  of  Illinois,  and-  he  assumed 
the  obligation  of  the  grantee  in  the  said  ordi- 
nance and  contract.  The  object  of  granting 
the  franchise  in  that  case  was  expressed  to  be 
"for  supplying  the  said  city  and  the  inhabitants 
thereof  and  of  the  adjacent  territory  with  water 
for  public  and  private  uses,"  and,  again,  it  was 
provided  that  "the  water  supplied  by  said 
works  shall  be  good,  clear  water,  and  the 
source  of  supply  shall  not  be  contaminated  by 
the  sewerage  of  said  city."  The  water  com- 
pany failed  to  perform  its  part  of  the  contract 
in  furnishing  either  the  quantity  or  quality  of 
water  which  was  required,  and  the  city  of 
Galesburg  tiled  a  suit  to  annul  and  cancel  the 
ordinance  by  which  its  consent  was  given  to 
the  use  of  its  streets,  and  to  rescind  the  con- 
tract entered  into  by  it  with  Shelton,  Justice 
Blatchford,  for  the  court,  said:  "The  princi- 
pal contention  on  the  part  of  the  appellants  is 
that,  on  the  acceptance  of  the  ordinance  by 
Shelton,  a  right  in  the  franchise  vested  in  him, 
which  could  not  be  defeated  even  though  he 
afterwards  failed  to  comply  with  its  terms; 
that  the  failure  of  the  water  company  to  fur- 
nish water  in  the  quantity  and  of  the  quality 
called  for  by  the  ordinance  was  only  a  breach 
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of  a  condition  subsequent;  and  that  a  court  of 
equity  Tvill  not  lend  its  aid  to  devest  an  estate 
for  such  a  breach.  But  it  seems  to  us  that  in 
respect  to  a  contract  of  the  character  of  the 
present  one,  the  ability  of  the  water  company 
to  continue  to  furnish  water  according  to  the 
terms  of  the  ordinance  was  a  condition  prece- 
dent to  the  continuing  right  of  Shelton  and  his 
assigns  to  use  the  streets  of  the  city  and  to 
furnish  water  for  a  period  of  thirty  years; 
and  that  when,  after  a  reasouable  time,  Shel- 
ton and  his  assigns  had  failed  to  comply  with 
the  condition  as  to  the  quantity  and  quality  of 
the  water,  the  city  had  a  right  to  treat  the  con- 
tract as  terminated,  and  to  invoke  the  aid  of  a 
court  of  equity  to  enforce  its  rescission.  A 
suit  for  a  specific  performance  of  the  contract, 
or  a  suit  to  recover  damages  for  its  nonper- 
formance, would  be  a  wholly  inadequate  rem- 
edy in  a  case  like  the  present.  The  danger  to 
the  health  and  lives  of  the  inhabitants  of  the 
city  from  impure  water,  and  the  continued  ex- 
posure of  the  property  in  the  city  to  destruc- 
tion by  fire  from  an  inadequate  supply  of  water, 
were  public  questions  peculiarly  under  the  care 
of  the  municipality;  and  it  was  entitled  and 
bound  to  act  with  the  highest  regard  for  the 
public  interests,  and  at  the  same  time,  as  it 
did,  with  due  consideration  for  the  rights  of 
the  other  parties  to  the  contract."  The  lan- 
guage of  the  learned  judge  as  quoted  above  is 
80  applicable  to  the  facts  of  the  case  now  un- 
der consideration  that  it  leaves  little  to  be  said 
in  the  further  discussion  of  the  question. 

The  Palestine  Water  &  Power  Company 
adopted  and  acted  upon  the  ordinance  which 
granted  the  franchise  enjoyed  by  it  in  the  fol- 
lowing language:  "To  establish,  maintain, 
and  operate  waterworks  and  buildings  and  to 
lay  mains,  pipes,  et  cetera^  in  and  along  the 
streets,  alleys,  and  public  grounds  of  the  city, 
for  supplying  clear  and  w^holesome  water  for 
all  domestic  and  other  purposes."  The  execu- 
tion of  the  purpose  for  which  the  corporation 
was  organized  is  here  expressed  as  the  condi- 
tion upon  which  the  franchise  was  granted, 
accepted  by  the  water  company,  and  relied 
upon  by  the  city.  The  facts  found  by  the 
trial  Judge  show  that  the  water  company  was 
guilty  of  a  most  flagrant  disregard  of  its  obli- 
gation to  the  city,  and,  instead  of  furnishing 
clear  and  wholesome  water,  as  it  was  obliged 
to  do,  it  furnished  to  the  inhabitants  of  that 
city  water  which  endangercd^tbe  health  and 
lives  of  the  people,  if,  in  fact,  it  did  not  cause 
snckness  and  death  to  prevail  among  them. 
The  city  remonstrated  with  the  officers  of  the 
water  company  from  time  to  time  against  their 
disregard  of  the  agreement  to  furnish  good  and 
wholesome  water,  which  remonstrances  were 
\itterly  ignored  by  the  water  company,  but  re- 
peated by  the  city  until  forbearance  ceased  to 
be  a  virtue,  and  became  on  the  part  of  the  of  ^ 
fleers  of  that  city  little  less  than  a  reprehen- 
sible neglect  of  the  highest  interests  of  the  peo- 
ple. Failing  to  get  any  redress  at  the  bands 
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I  of  the  water  corporation,  the  city  instituted 
I  this  suit,  and  then  for  the  first  time  the  water 
i  companv  came  forward,  and  offered  to  per- 
form its  contract,  without  showing  the 
ability  to  do  so.  It  is  claimed  in  this  case  that 
the  trial  court  should,  in  the  exercise  of  a  just 
and  wise  discretion,  have  permitted  the  water 
company  to  perform  lis  contract  after  judg- 
ment had  been  entered  against  it,  instead  of 
forfeiting  the  franchise  granted.  We  quote 
the  language  of  Judge  Cowan,  used  in  the  case 
of  People  V.  HilUdaU  db  C.  Tump,  Road,  in 
which  a  similar  contention  was  answered  as 
follows:  '*When  a  cause  of  forfeiture  has 
arisen,  whether  from  nonfeasance  or  otherwise, 
no  case  nor  dictum  can  be  found  that  it  shall  be 
legally  atoned  for  by  subsequent  good  behavior. 

.  .  .  The  argument  goes  to  prove  that  a  cor- 
poration may  practise  all  manner  of  abuse  by 
commission  or  omission  if  it  be  careful  to  stop 
before  the  attorney  general  can  be  informed 
and  institute  a  prosecution."  In  this  case  the 
water  company  did  not  mend  its  ways  nor  offer 
to  do  so  until  after  the  suit  had  been  brought, 
and  we  think  that,  under  the  circumstances, 
the  trial  court  did  not  abuse  its  discretion,  if, 
indeed,  it  had  any  discretion  in  the  matter,  by 
refusing  to  extend  the  time  of  performance. 
As  said  in  Farmers'  Loan  d  T.Co.y.  Galesburg, 
cited  above,  a  suit  for  specific  performance  or 
for  damages  would  not  have  afforded  adequate 
protection  or  redress  to  the  city.  The  prop- 
erty of  the  corporation  was  encumbered  with 
bonds  to  a  large  amount,  doubtless  equal  to,  if 
not  greater  than,  its  value;  and  a  judgment 
for  damages  could  not  have  been  satisfied  out 
of  the  property.  Besides,  no  money  compen- 
sation could  correct  the  evils  which  were  suf- 
fered by  the  city  in  its  deprivation  of  whole- 
some water.  In  a  suit  for  specific  performance 
no  court  could  have  adequately  enforced  the 
rights  and  given  sufilcient  protection  to  the 
people  of  that  city.  A  decree  that  the  com- 
pany should  furnish  "clear  and  wholesome 
water"  could  have  been  enforced  only  by  plac- 
ing an  officer  of  the  court  in  charge,  and  oper- 
ating the  works.  To  revoke  the  franchise 
which  the  water  company  had  so  flagrantly 
abused  is  a  harsh  remedy,  and  may  cause  loss 
to  fall  upon  those  who  hold  the  bonds,  but  it 
is  the  only  adequate  means  by  which  a  city 
can  surely  protect  itself  against  such  wrongs 
as  were  practised  in  this  case.  Bondholders 
of  such  corporations  are  entitled  to  protection 
to  the  extent  that  the  corporations  perform 
their  duties  under  the  law,  but  they  take  such 
bonds  with  the  knowledge  that  the  continu- 
ance of  the  charter  rights  and  other  franchises 
granted  to  corporations  depends  upon  their 
faithful  performance  of  the  duties  to  the  pub- 
lic for  which  they  were  created. 

We  find  no  error  in  the  judgments  of  the 
District  Court  and  Court  of  Civil  Appeals,  and 
both  judgments  are  therefore  affirmed. 

Rehearing  denied  April  16, 1898. 
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1.  An  allegation  that  the  plaintiff  could 
have  made  arrangements  to  get  water 

for  bis  cattle  if  a  telegram  had  been  deiiTeredto 
him  promptly,  without  alleffiDg  where  and  In 
what  manner  he  could  have  done  so,  Is  insuffi- 
cient as  airainst  a  special  exception  in  an  action 
for  damages  because  of  failure  to  deliver  a  tele- 
gram. 

IB.  What  a  party  would  do  under  a  given 
state  of  facts  which  call  upon  him  or  her  to  per- 
form a  duty  to  some  other  person  is  a  fact  to 
which  such  person  can  testify,  and  not  a  matter 
of  opinion  merely. 

3m  Whether  a  telegraph  messenger  who 
Ikils  to  deliver  the  message  at  the  residence 
or  place  of  business  of  the  addressee  has  used 
ordinary  diligence  such  as  the  law  requires  is  a 
question  of  fact  for  the  Jury. 

4-  The  delivery  of  a  telegram  to  the 
wife  of  the  addressee,  when  he  is  absent 
from  the  town,  is  not,  as  matter  of  law,  neces- 
sary or  sufficient  to  satisfy  the  obligation  of  the 
telegraph  company,  but  its  duty  iu  this  respect 
is  a  question  of  fact  under  the  circumstances  of 
the  case. 

(February  14, 1898.) 

QUESTIONS  CERTIFIED  by  the  Court  of 
Vp  Civil  Appeals  for  the  Third  Supreme  Ju- 
dicial District  for  the  opinion  of  the  Supreme 
Court  which  arose  upon  an  appeal  by  defendant 
from  a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  failure 
to  promptly  deliver  a  telegram.  Amioers  fav- 
orable to  appellant. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  A.  Green,  Sr.,  John  A. 
Green,  Jr.,  and  Hutchinson  ft  Franklin, 
for  appellant: 

A  pleader  must  state  the  facts  on  which  he 
intends  to  rely,  as  constituting  bis  cause  of 
action  or  ground  of  defense. 

Wells  V.  Fairbanks  5  Tex.  582. 

This  doctrine  has  not  been  carried  to  such  a 
length  as  to  require  the  statement  of  those 
minute  circumstances  which  are  but  evidence 
of  the  rieht. 

Oliver'y.  Chapman,  15  Tex.  400;  Van  Al- 
styne  v.  Berirand,  15  Tex.  177. 

But  our  demurrers  do  not  seek  to  compel 
the  plaintiff  to  allege  the  evidence  of  the  facts 
on  which  be  relied  as  constituting  his  right. 

We  sought  to  get  from  plaintiff  what  special 
arrangements  he  could  make;  we  knew  the 
face  of  the  country;  we  knew  the  ranchmen 
surrounding  the  ranch  of  plaintiff;  and  we 
could  and  did  take  their  depositions,  and 
showed  conclusively  that  he  did  not  make  any 
arrangement  with  them  or  his  neighbors. 

Wood's  Mayne,  Damages,  ^  752. 

The  testimony  of  the  witnesses,  G.  G.  John- 
ston and  Mrs.  Mary  Mitchell,  were  both  the 
speculative  opinions  of    the  witnesses  given 

Note.— As  to  the  duty  of  a  teletrraph  company  to 
find  the  person  addressed,  see  Western  U.  Teleg. 
Co.  V.  Houghton  (Tex.)  15  L.  R.  A.  129. 
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seven  years  after  the  time  about  which  the  in- 
quiry was  made. 

There  is  one  standard  of  man  in  law  when 
you  judge  him  according  to  the  rules  of  law. 
That  is  the  man  of  ordinary  prudence  under 
the  circumstances. 

The  jury  were  as  capable  of  judging  of 
what  a  person  of  ordinary  prudence  would 
have  done  under  those  facts  as  anybody. 

Elkhart  W,  R.  Co,  v.  Waldorf  (ind,)  ^  N. 
E.  88;  JSonnefield  Y.  Mayton  (Tex.  Civ.  App.) 
39  S.  W.  167;  Western  U,  Teleg.  Co.  v.  May, 
8  Tex.  Civ.  App.  180. 

Messrs.  L.  H.  Browne  and  Brown  Sd 
Pritchett  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  court  of  civil  appeals  for  the  third 
supreme  judicial  district  has  certified  for  our 
consideration  the  questions  hereinafter  stated, 
which  are  accompanied  by  a  statement,  from 
which  we  make  the  following  substantial 
statement  of  the  facts  necessary  to  the  consid- 
eration of  the  question  submitted:  W.  F. 
Mitchell  filed  a  suit  in  the  district  court  of 
Hays  county  against  the  Western  Union  Tele- 
graph Company,  alleging  in  substance  that  on 
the  24th  day  of  March,  1890,  the  plaintiff  re- 
sided in  San  Marcos,  Texas,  and  owned  a  cattle 
ranch  in  Presidio  county,  Texas,  on  which  he 
had  10,000  head  of  cattle;  that  plaintiff  at  that 
time  was  in  San  Marcos,  but  the  ranch  and  the 
cattle  were  under  the  control  and  management 
of  his  son.  F.  A.  Mitchell,  who  was  then  on 
the  ranch,  and  in  the  active  management  of 
the  same.  It  is  alleged  that  the  supply  of 
water  on  the  said  ranch  was  amply  sufficient 
for  the  support  of  the  cattle  held  on  it  up  to 
the  28d  day  of  March,  1890,  when  the  supply 
of  water  was  suddenly  greatly  diminished,  so 
that  on  the  24th  of  that  month  the  cattle  were 
in  great  danger  of  famishing  for  water,  unless 
speedily  relieved,  which  F.  A.  Mitchell  was 
not  able  to  do,  in  the  absence  of  the  plaintiff, 
nor  could  anyone  else  procure  water  for  the 
said  cattle,  because  it  required  that  special 
negotiations  should  be  made  on  behalf  of  the 
plaintiff  with  third  parties,  which  negotiations 
neither  F.  A.  Mitchell  nor  any  other  person 
could  effect;  that,  if  plaintiff  had  been  present, 
he  could  have  made  such  arrangements  in  time 
to  have  saved  his  cattle  from  the  damages 
which  they  afterwards  sustained.  The  peti- 
tion alleged  that  on  the  24th  day  of  March, 
1890.  F.  A.  Mitchell,  as  agent  for  the  plaintiff, 
caused  to  be  delivered  to  the  agent  of  the  de- 
fendant at  the  town  of  Marfa,  Texas,  the  fol- 
lowing message: 

Marfa,  Tex.,  3-24^90. 
To  W.  F.  Mitchell,  San  Marcos: 

Water  is  getting  low.     Come  out. 

[Signed]  F.  A.  Mitchell. 

It  is  averred:  That  at  the  time  this  message 
was  delivered  to  the  defendant's  agent  the  lat- 
ter was  informed  of  the  dangerous  situation 
of  the  cattle;  that  they  were  upon  the  ranch, 
and  the  supply  of  water  had  become  insuf- 
ficient, and  the  cattle  were  in  present  danger 
of  starving  for  water;  and  of  the  necessity  for 
the  presence  of  the  plaintiff  to  provide  water; 
also,  that  the  message  was  being  sent  to  the 
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plaintift  that  be  might  come  with  all  possible 
speed  to  make  necessary  arraogements  for 
water.  That  plaintiff  was  ignorant  of  the 
failure  of  the  water,  and  of  the  dangerous 
situation  of  his  catile,  and  remained  absent 
from  the  ranch  three  days  longer  than  be  would 
if  he  had  received  the  message  in  due  time. 
It  is  alleged  that,  if  the  message  had  been 
delivered  In  a  reasonable  time,  the  plaintiff 
would  have  gone  to  his  ranch  at  once,  and 
could  and  would  have  made  arrangements  for 
water  for  his  cattle,  which  would  have  pre- 
vented the  losses  that  occurred  thereafter.  It 
was  not  averred  that  he  could  have  made  any 
particular  arrangements  with  any  particular 
person  in  order  to  have  procured  the  water, 
nor  what  kind  of  arrangements  could  have 
been  made.  The  petition  charged  that  the 
defendant  negligently  failed  to  deliver  the 
messaffe  to  the  plaintiff,  whereby  he  was  |)re- 
vented  from  repairing  to  his  ranch  and  making 
arrangements  for  water  for  his  cattle,  and  in 
consequence  of  which  he  suffered  the  damages 
which  were  particularly  set  out.  The  defend- 
ant filed  special  exceptions  to  the  petition, 
"because  it  is  not  alleged  therein  when,  where, 
and  in  what  manner  he  could  have  arranged 
to  get  water  for  his  catile,  and  thereby  avoid 
the  injuries  complained  of."  The  trial  court 
overruled  the  exception,  to  which  the  defend- 
ant excepted,  and  the  ruling  is  assigned  for 
error.  Plaintiff  was  in  San  Marcos,  at  his  re- 
sidence, on  March  24,  1890.  until  about  10:50 
A.  M.,  when  he  went  to  the  depot,  and  took 
passage  on  a  southbound  passenger  train 
on  the  Iniernatlonal  &  Great  Northern  Rail- 
road for  Pearsall.  which  is  situated  on  that 
road,  about  50  miles  south  of  San  Antonio, 
and  reached  Pearsall  at  about  2  p.  m.  the 
next  day,  where  he  remained  at  a  public 
hotel  until  11  A.  m.  the  next  day.  Mrs.  Mary 
Mitchell,  wife  of  the  plaintiff,  remained  at 
home,  in  San  Marcos,— a  large,  two-story 
house,  in  the  thickly  settled  portion  of  that 
town.  Defendant's  agent  at  San  Marcos  was 
not  acquainted  with  Mitchell  at  that  time,  but 
became  acquainted  with  him  a  few  days  after- 
wards. The  evidence  for  the  plaintiff  tended 
to  show  that  on  the  afternoon  of  March  24  the 
agent  of  the  defendant  at  San  Marcos  tele- 
graphed to  the  agent  of  defendant  at  Marfa 
that  the  addressee  of  the  message  could  not  be 
found  in  San  Marcos,  and  that  the  agent  at 
Marfa  made  inquiry  oif  Gillette,  who  delivered 
the  message  to  him,  and  was  by  Gillette  in- 
structed to  have  the  message  delivered  to  John- 
son &  Johnson,  a  firm  of  merchants  in  San 
Marcos.  Upon  the  trial  of  the  case  the  attor- 
neys for  the  plaintiff  asked  G.  G.  Johnson,  a 
member  of  the  firm  of  Johnson  &  Johnson, 
and  Mrs.  Mary  Mitchell  (each  separately),  in 
substance,  the  following  question:  What  he  or 
she  could  and  would  have  done  if  the  message 
had  been  delivered  to  him  or  to  her  on  the  even- 
ing of  the  24th  of  March.  To  which  question 
each  witness  answered,  in  substance,  that  he  or 
she,  as  the  case  might  be,  would  have  sent  it  to 
the  plaintiff  at  Pearsall.  To  which  question 
and  answers  the  defendant  objected  * 'because 
it  invades  the  province  of  the  jury,  is  problem- 
atical, and  is  merely  an  opinion."  The  ob- 
jections were  overruled,  and  exceptions  saved. 
The  court  charged  the  jury  as  follows:  "If 
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you  And  from  the  evidence  in  this  case  that  oi> 
the  24th  day  of  March,  1890,  the  defendant,  at 
Marfa,  Texas,  received  and  accepted  for  trans- 
mission and  delivery  the  telegraph  message 
described  in  plaintiff's  petition,  and  that,  when 
the  message  arrived  at  San  Marcos,  W.  F. 
Mitchell  was  absent  from  his  place  of  resi- 
dence, but  that  his  wife  was  at  his  place  of 
residence,  then  you  are  further  instructed  that 
a  delivery  of  it  to  her,  at  his  place  of  residence,, 
in  his  absence,  would  have  been,  in  contem- 
plation of  law,  a  delivery  of  it  to  him." 

The  court  of  civil  appeals  submitted  to  thia 
court  the  following  questions:  "(1)  Did  the 
trial  court  err  in  overruling  the  special  excep- 
tion to  the  plaintiff's  petition,  as  set  out  above?' 
(2)  Did  said  court  err  in  overruling  the  objec- 
tions interposed  to  the  testimony,  as  set  out 
above?  (8)  Is  the  special  charge  above  quoted 
subject  to  any  of  the  objections  urged  against 
it;  as  set  out  above,  and  did  the  trial  court 
commit  error  in  giving  said  charge? 

The  trial  court  erred  in  overrulinir  the  spe- 
cial exception  to  the  plaintiff's  petition  men- 
tioned in  the  first  question  submitted.  Tbe- 
particular  arrangement  which  the  plaintiff 
could  have  made  to  secure  water  for  his  cat- 
tle, if  he  had  received  the  telegram  in  time,  is- 
a  fact,  and  not  the  evidence  of  a  fact.  It  is  a' 
material  fact  in  this  case,  without  proof  of 
which  no  recovery  can  be  had.  The  object  of 
pleading  is  to  notify  the  opposite  party  of  the 
facts  which  the  pleader  expects  to  prove,  and 
the  allegation  of  such  fact  must  be  made  with 
that  certainty  which  will  enable  the  adverse 
party  to  prepare  his  evidence  to  meet  the  al- 
leged facts.  Whatever  falls  short  of  doing 
this  is  not  good  pleading,  and  is  subject  to  de- 
murrer. Hamome  v.  Bearden,  50  Tex.  128. 
In  the  case  cited  this  court  said:  "In  the  case 
before  us  the  plaintiff's  pleadings  nowhere 
stated  what  facts  came  to  her  knowledge  lead- 
ing her  to  the  discovery  that  the  will  was 
forced.  The  allegations  were  not  such  as  to- 
enable  the  defendant  to  anticipate  the  facts  on 
which  plaintiff  relied,  and  he  could  not  pre- 
pare to  rebut  or  disprove  them.  The  construc- 
tion which  we  have  given  the  statute  would 
require  the  application  to  this  case  of  the  rule 
of  pleading  laid  down  in  Bremond  v.  McLean, 
46  Tex.  10.  and  would  lead  to  the  conclusion 
that  the  plaintiff's  petition  was  defective." 

In  Bremond  v.  AfcLean,  50  Tex.  128,  the 
plaintiff,  in  order  to  avoid  the  bar  of  the  stat- 
ute of  limitations,  alleged  that  he  could  not  by 
due  diligeuce  have  discovered  the  fraud  which 
he  alleged  to  have  been  practised  upon  him. 
To  this  general  allegation  the  defendant  ex- 
cepted specially,  which  was  overruled,  and 
this  court  said:  "The  mere  statements  in  the 
petition  that  the  plaintiff  could  not  have  dis- 
covered that  the  alleged  representations  of  de- 
fendant were  false  and  fraudulent  by  the  use 
of  reasonable  diligence  evidently  will  not  re- 
lieve him  from  the  bar  of  the  statute.  If  the 
want  of  such  knowledge  will  prevent  the  run- 
ning of  the  statute,  it  is  not  sufficient  tor  the 
plaintiff  to  assert  merely  the  conclusion  that 
he  could  not  have  discerned  that  the  represen- 
tations made  him  were  false  by  the  use  of  rea- 
sonable diligence,  but  he  must  state  the  facta 
upon  which  he  relies,  that  the  court  may  see 
whether  they  justify  and  support  such  a  con- 
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elusion.  The  exception  to  the  petition  on  this 
ground  was  well  taken,  and  should  have  been 
sustained."  The  allegation  in  the  plaintifiTs 
petition  that  he  could  have  made  arrangements 
by  which  to  secure  water  for  the  relief  of  his 
cattle  is  but  a  conclusion  drawn  from  the  par- 
ticular facts  of  the  case,  and,  if  he  had  at- 
tempted to  prove  by  any  witness  the  conclusion 
as  alleged,  it  would  have  been  objectionable 
upon  the  ground  that  it  was  a  statement  of  a 
conclusion^  and  not  of  a  fact. 

There  was  no  error  in  the  action  of  the  trial 
court  in  overruling  the  objections  presented  to 
the  evidence  of  Johnson  and  Mrs.  Mitchell. 
What  a  party  would  do  under  a  given  slate  of 
facts,  which  call  upon  him  or  her  to  perform  a 
duty  to  some  other  person,  is  not  a  matter  of 
opinion  merely,  but  a  fact  which  can  be  testi- 
fied to  by  such  person;  and  if  the  defendant 
failed  to  peform  a  duty  which  it  owed  to  the 
plaintiff,  in  not  delivering  the  message  to  either 
witness,  the  plaintiff  was  entitled  to  show  that, 
if  the  duty  had  been  performed  by  such  deliv- 
ery, the  person  to  whom  it  would  have  thus 
been  delivered  would  have-  transmitted  it  to 
him,  and  thereby  the  injury  could  have  been 
averted. 

There  was  error  in  giving  the  special  charge 
mentioned  in  the  third  question.  The  general 
rule  is  expre8se<l  by  Groswell,  in  his  work  on 
the  Law  of  Electricity  (§  412)  thus:  "The  lead- 
ing principle  as  to  delivery  of  a  telegram  is 
that  the  message  is  to  be  delivered  to  the  per- 
son to  whom  it  is  addressed,  and  the  place  of 
address  is  subordinate  to  the  person;  and  there- 
fore if  the  person  cannot  be  found  at  the'street 
and  number  or  other  place  to  which  the  tele- 
gram is  addressed,  but  can  be  found  by  rea- 
sonable efforts  of  the  telegraph  company  in 
some  other  place,  it  may  be  negligence  for  the 
company  to  leave  the  telegram  at  the  place  of 
address  without  making  further  efforts  to  find 
the  absent  person  and  make  personal  delivery." 
Western  U.  Teleg.  Co.  v.  Cooper,  71  Tex.  607, 
1  L.  R.  A.  728;  Western  U,  Teleg,  Co  v. 
n<mghton,  82  Tex.  581,  15  L.  R.  A.  129;  West- 
ern V,  Teleg,  Co,  v.  Newhouse,  6  Ind.  App. 
422;  Pope  v.  Western  U.  Teleg.  Co.  9  HI.  App. 
288. 

If  a  message  be  addressed  to  the  care  of  an- 
other, it  may  be  delivered  to  such  person;  or 
if  the  addressee  has  taken  rooms  at  an  hotel, 
where  it  is  the  custom  to  deliver  mail  and  such 
messages,  it  will  be  presumed  that  the  clerk  is 
the  agent  of  the  guest  to  receive  messages  of 
this  character,  and  a  delivery  to  such  clerk 
will  be  sufficient.  The  wife,  as  such,  is  not.  in 
law,  the  general  agent  of  her  husband;  and  we 
know  of  no  principle  of  law  that  would  jus- 
tify the  conclusion  that  it  was  the  duty  of  the 
defendant  to  deliver  the  message  in  this  case  to 
Mrs.  Mitchell,  nor  that  such  a  delivery  to  her 
would  have  satisfied  the  obligation  of  the  tele- 
graph company  to  Mitchell.  The  duty  which 
the  telegraph  company  owes  to  the  addressee 
is  personal,  and  cannot  be  discharged  by  mak- 
ing inquiry  for  the  person  to  whose  care  the 
message  may  be  sent,  nor  by  applying  to  the 
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place  of  business  or  residence  of  the  addressee; 
but  inquiry  fmust  be  made  for  the  person  ad- 
dressed, if  the  circumstances  are  such  as  to 
show  that  he  may  probably  be  found  away 
from  such  place  of  business  or  residence.    The 
place  to  which  a  message  is  sent  is  but  a  guide 
for  the  messenger,  and  does  not  determine  the 
measure  of  his  diligence.     Whether  the  mes- 
senger who  is  charged  with  the  delivery  of  the 
telegram,  and  fails  to  present  it  at  the  resi- 
dence or  place  of  business  of  the  addressee, 
has  used  ordinary  diligence,  such  as  the  law 
requires,   is  a  question  of  fact  for  the  jury; 
and  it  was  error  for   the  court,  in  effect,  to 
charge  the  jury,  as  a  matter  of  law,  that  it  was 
the  duty  of  the  telegraph  company  to  deliver 
the  message  to  the  plaintiff's  wife.     Attorneys 
for  appellee  cite  the  case  of  Given  v.  Western 
U.  Teleg.  Co.  24  Fed.  Rep.  119,  as  supporting 
the  charge  of  the  court  above  referred  to;  and 
upon  a  careful  investigation  we  have  found 
Western  U.  Teleg.  Co.  v.  Woods,  56  Kan.  787, 
which  we  think  is  more  nearly  in  point.    The 
former  case  was  based  upon  substantially  the 
following  facts:  A  message  was  sent  to  the 
plaintiff,  and  the  telegraph  company  inquired 
at  hid  place  of  business,  ascertaining  that  he 
had  left  the  city,  and,  having  exhausted  all 
means  of  delivering  the  message  to  him  per- 
sonally, delivered  it  to  his  wife,  and  notified 
the  sender  of  the  fact  of  such  delivery.     The 
court  held  that  the  telegraph  company  had 
used  due  care,  and  bad  discharged  its  duty  to 
the  plaintiff,  but  did  not  hold  that  it  was  the 
duty  of  the  company  to  make  the  delivery  to 
the  wife.     In  the  case  of  Western  U.  Teleg.  Co. 
V.  Woods,  above  cited,  the  message  was  sent  to 
the  plaintiff   in  the  case,  at  the  town  of  his 
residence.    He  was  a  merchant,  and  his  store 
was  a  short  distance  from  the  telegraph  office, 
where  his  wife  was  in  charge  of  the  business; 
and  he  had  a  clerk  employed,  also.    His  resi- 
dence was  also  near  by.     The  party  addressed 
was  out  of  the  town,  and  the  telegraph  com- 
pany failed  to  apply  at  his  place  of  business 
or  residence  for  information,  or  for  the  pur- 
pose of  delivering  his  message.     The  court 
held  as  follows:  '^Being  unable  to  make  a  per- 
sonal delivery  at  tnat  place  it  was  the  duty  of 
the  company  to  deliver  it  to  his  wife,  or  to  his 
clerk  at  the  store,  or  to  members  of  hisfamily 
at  his  residence.     If  delivery  had  been  made 
at  either  of  these  places  the  agents  of  Woods 
would  have   had    time   and    opportunity  to 
have  sent  the  message  to  him  at  Grand  Sum> 
mit,  and  thus  have  averted  the  loss  which  fol- 
lowed,"   It  will  be  observed  that  the  court 
here  speaks  of  the  persons  to  whom  the  deliv- 
ery should  have  been  made  as  the  agents  of 
the  party  addressed,  and  in  so  far  as  they  were 
agents,  and  authorized  to  receive  the  message, 
this  is  a  correct  expression  of  the  law;  but 
that  portion  which  announces  that  it  was  the 
duty  of  the  telegraph  company  to  deliver  to 
members  of  the  family  is  purely  dictum,  and 
without  any  support  whatever. 

Denman*  J.,  did  not  sit. 
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!•  ▲  proceeding  by  a  municipal  cor- 
poration to  enforce  sach  fines  and  pen- 
alties as  are  ordinarily  and  by  usa^re  enforced 
by  municipalities  is  not  a  prosecution  or  criminal 
In  its  nature,  but  only  quasi  criminal,  whatever 
may  be  the  form  of  the  procedure. 

S.  It  cannot  be  made  by  ordinance  an 
offense  agr^inst  a  city  to  do  what  a  stat- 
ute makes  an  offense  against  the  state, 
triable  only  In  a  court  of  record  (e.  g.^  the  keeping 
or  exhibiting  of  a  gaming  table  or  bank),  where 
the  Constitution  of  the  state  provides  that  all 
prosecutions  shall  be  conducted  in  the  name  and 
by  the  authority  of  the  state  and  shall  conclude 
against  the  peace  and  dignity  of  the  state. 

(February  2, 1806.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtaiD  petitioner's  release  from  custody  to 
-which  he  had  been  committed  for  violating  an 
ordinance  against  keeping  and  exhibiting  a 
gaming  table  and  bank.  Petitioner  dis- 
charged. 

The  facts  are  stated  in  the  opinion. 

Mes»rg.  Oeland  ft  Brown  and  William 
P.  Ellison  for  relator. 

Messrs.  A.  P.  Wosencraft  and  T.  A. 
Work  for  city  of  Dallas. 

Henderson*  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  on  an  original  habeas 
corpus,  granted  and  made  returnable  before 
this  court.  The  petition  alleges  that  applicant 
is  illegally  restrained  by  one  J.  C.  Arnold, 
chief  of  police  of  the  city  of  Dallas,  by  virtue 
of  a  certain  iudcment  of  commitment  of  the 
city  court  of  Dallas.  The  agreed  statement  of 
facta  contains  a  copy  of  the  judgment  and  writ 
of  commitment,  the  complaint  on  which  the 
applicant  was  tried,  together  with  a  copy  of 
the  ordinance  under  which  the  prosecution 
and  conviction  were  had.  Said  ordinance 
follows  the  state  law  on  the  subject,  and 
makes  it  an  offense  against  the  city  of 
Dallas  for  any  person  to  keep  or  exhibit,  for 
the  purpose  of  gaming,  any  gaming  table  or 
bank  of  any  kind  or  description  whatever,  or 
any  table  or  bank  used  for  gaming,  etc. ;  and 
the  punishment  imposed  is  a  fine  of  not  less 
than  $25,  nor  more  than  $100,  and  imprison- 
ment in  the  city  jail  for  not  less  than  ten  nor 
more  than  ninety  days,  which  is  the  same  in 
amount  and  degree  as  that  provided  under  the 
state  law  or  statute  on  the  subject,  which 
makes  gaming  an  offense  against  the  state  laws. 
There  was  no  information  filed  against  defend- 
ant, but  the  complaint  on  which  he  was  tried 
is  as  follows: 

The  State  of  Texas,  ) 
County  of  Dallas,  >• 
City  of  Dallas.  ) 
Personally  appeared  before  the  undersigned 

NOTB.— On  the  question  how  for  proceedings  Tor 
violation  of  ordinances  are  to  be  regarded  as  prose- 
cutions for  crioae.  see  note  to  State  v.  Robitshek 
Minn.)  as  L.  R.  A.  33. 
40  L.  R.  A. 


authoritv,  E.  F.  Gates,  who,  after  being  duly 
sworn,  deposes  and  says  that  Bud  Fagg,  in  the 
city  of  Dallas  and  state  of  Texas,  on  the  9th 
dav  of  October,  1897,  and  before  the  filing  of 
thfs  complaint,  did  unlawfully  keep  and  ex- 
hibit, for  the  purpose  of  gaming,  a  gaming 
table  and  bank,  to  wit,  a  faro  bank,  contrary 
to  ordinances  in  such  cases  made  and  pro- 
vided. [Signed]  E.  F.  Gates. 

Sworn  to  and  subscribed  before  T.  L. 
Lawhon,  city  secretary.  On  the  trial  the  re- 
lator Fagg  was  convicted,  and  his  punishment 
assessed  at  a  fine  of  $25  and  ten  days'  im- 
prisonment in  the  city  jail. 

The  contention  of  the  applicant  is  that  said 
conviction,  being  under  an  ordinance,  and  in 
the  city  court  of  Dallas,  is  illegal  and  void: 
(1)  Because  the  statutes  of  the  state  make  the 
exhibiting  of  a  gaming  table  for  the  purpose 
of  gaming  an  onense  against  the  state,  and  it 
is  not  competent  for  the  legislature  to  grant  to 
a  municipality  authority,  by  ordinances,  to  su- 
persede the  state  law  on  the  subject;  (2)  be- 
cause the  city  court  of  Dallas  has  no  author- 
ity to  try  ofiienses  against  the  state  law;  (3) 
and,  granting  the  city  court  of  Dallas  has  the 
power  to  try  state  cases,  it  must  proceed  as  a 
state  court.  In  the  view  we  take  of  this  ques- 
tion, it  is  not  necessary  to  discuss  the  last  two 
propositions,  inasmuch  as  the  offense  alleged 
against  applicant  was  prosecuted  merely  as  a 
violation  of  the  city  ordinances;  and  we  are  ac- 
cordingly confronted  with  two  questions:  (1) 
Does  the  charter  of  Dallas  authorize  the  city 
coundl  to  pass  an  ordinance  making  said  of- 
fense of  keeping  and  exhibiting  a  gamingtable 
for  the  purpose  of  gaming  an  offense  against  the 
city?  (2)  If  the  charter  grants  this  power,  did 
the  legislature  have  the  power,  under  the  Con- 
stitution and  laws  of  the  state,  to  confer  upon 
the  municipality  of  Dallas  authority  to  make 
the  exhibitmg  and  keeping  of  a  gaming  table 
for  the  purpose  of  gaming  an  offense  against 
the  city? 

We  might  observe  here  that  §  24  of  the 
new  charter  of  the  city  of  Dallas,  granted  by 
the  25Lh  legislature,  gives  to  the  city  court  of 
Dallas  jurisdiction  as  follows:  **(1)  To  try, 
hear,  determine,  and  punish  all  misdemeanors 
over  which  the  Dallas  city  court  now  has  juris- 
diction. (2)  To  try,  hear,  determine,  and  pun- 
ish all  misdemeanors  arising  under  the  pro* 
visions  of  this  charter;  to  have  concurrent 
jurisdiction  with  the  state  courts  over  all 
misdemeanors  against  the  state  laws,  com- 
mitted within  the  city  limits,  except  theft 
and  those  involving  official  misconduct,  and 
to  have  exclusive  jurisdiction  over  disorderly 
houses  and  female  vagrants.''  But,  as  stated, 
it  is  not  necessary  to  discuss  this  provision 
with  reference  to  the  jurisdiction  of  the  city 
court  of  state  offenses,  prosecuted  as  such; 
and  so  it  does  not  become  necessary  to  discuss 
the  bearing  of  the  case  of  Harris  County 
V.  Stewart  (Tex.)  41  S.  W.  650,  or  to  review 
the  case  of  Leach  v.  State,  86  Tex.  Crim, 
Rep.  248,  nor  will  we  do  so,  further  than 
to  suggest  that  we  find  nothing  in  the 
former  case  requiring  us  to  change  the 
views  expressed  in  the  Leach  Case,  Fiirther- 
more,  while  not  necessary,  yet  the  question 
being  insisted  on,  we  will  examine  the  position 
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of  applicant  with  reference  to  the  caption  of 
the  charter  of  the  city  of  Dallas  as  passed  by 
the  25th  legislature,  said  caption  being  entitled 
**An  Act  to  Incorporate  the  City  of  Dallas, 
and  Grant  It  a  New  Charter." 

Appellant's  contention  is  that  if  it  be  con- 
cedcKi  that  the  legislature  has  the  power,  in 
accordance  with  the  view  taken  by  the  su- 
preme court  in  Harris  County  v.  Stewart  (Tex.) 
41  S.  W.  650,  to  confer  jurisdiction  upon  a 
municipal  court,  and  so  create  a  state  court, 
the  legislature  has  not  done  so  in  this  instance. 
Entertaining  the  view,  as  we  do,  that  a  muoici- 
pal  court  is  not  a  state  court,  except  in  a  lim- 
ited sense  (that  is,  a  state  court  for  municipal 
purposes  only),  we  would  expect  to  find,  un- 
der the  above  caption,  not  a  state  court,  as  a 
part  of  the  judicial  system  of  the  state,  but  a 
municipal  court,  having  jurisdiction  and  cog- 
nizance of  matters  incidental  to  the  corpora- 
tion. In  this  regard  we  hold  the  views  ex- 
pressed in  Blemng  v.  Galveston,  42  Tex.  641. 
As  we  understand  that  case,  it  was  an  injunc- 
tion proceeding  brought  by  Blessing  and  others 
to  restrain  the  city  or  Galveston  from  proceed- 
ing in  prosecutions  alleged  to  have  been  com- 
menced by  warrants  issued  by  John  S.  tibea, 
claiming  to  be  acting  as  recorder,  under  pre- 
tense of  authority  alleged  to  have  been  con- 
ferred on  him  by  an  act  of  the  legislature,  in- 
corporating the  city  of  Galveston.  Several  of 
the  parties  had  been  arrested,  and  others 
threatened  with  arrest,  for  breach  of  an  ordi- 
nance requiring  them  to  pay  a  license  tax  on 
their  respective  occupations,  trades,  and  pro- 
fessions, and  also  to  enjoin  and  restrain  ap- 
pellee from  the  collection  of  said  license  tax. 
The  fourth  ground  urged  by  complainants 
a^inst  the  enforcement  of  the  tax  in  the  city 
court  was  that  the  recorder's  court,  created  by 
the  charter  of  the  cjty  of  Galveston,  in  which 
the  proceedings  were  had  to  enforce  the  pen- 
alties for  failure  to  pay  said  taxes,  is  not  such 
a  judicial  tribunal  as  is  warranted  by  g  1  of  ar- 
ticle 5  of  the  Constitution.  On  this  question 
Judge  Moore  uses  the  following  language, 
which  we  quote  in  full:  ''The  objection  made 
to  the  constitutionality  of  the  recorder's  court, 
created  by  the  charter,  has  been,  in  effect,  an- 
swered by  what  has  been  heretofore  said.  If 
the  legislature  may,  by  reason  of  its  inherent 
legislative  power,  create  a  municipal  corpora- 
tion for  purposes  of  local  government,  it  seems 
to  follow,  as  a  necessary  conclusion,  that  it 
may  invest  with  such  powers  as  are  necessary 
ana  essential  for  the  ends  and  purposes  of  its 
creation.  Without  the  grant  of  general  police 
powers,  and  the  means  of  enforcing  their  re- 
spect and  observance,  the  act  of  incorporation 
of  a  town  or  citv  would  be  little  better  than 
waste  paper.  Judicial  power  of  a  general 
character,  such  as  is  conferred  upon  constitu 
tional  tribunals,  or  officers  clothed  with  judi- 
cial functions  for  the  general  administration  of 
the  laws,  in  contradistinction  to  local  or  mu- 
nicipal ordinances  and  regulations,  cannot  be 
conferred  upon  mere  corporation  courts  created 
to  enforce  the  police  powers  delegated  to  such 
corporations.  This  seems  to  be  the  extent  to 
which  we  can  certainly  say,  in  the  absence  of 
the  constitutions  and  statutes  applicable  to 
them,  that  most  of  the  cases  cited  by  appel- 
lant clearly  go.  Some  of  them,  however, 
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seem  to  lay  down  a  broader  rule.  We  cannot 
consent  to  give  the  sections  of  our  Consiiiu- 
tion,  conferring  and  distributing  the  judicial 
power,  so  limiied*and  technical  a  construction 
and  application.  We  think  its  language,  vest- 
ing judicial  power  'in  such  inferior  courts  and 
magistrates  as  may  be  created  in  this  constitu- 
tion, or  by  the  legislature  under  its  authority,' 
entirely  sufficient  to  warrant  the  legislature, 
when  creating  municipal  corporations,  in  the 
absence  of  any  restriction,  to  create  local  mu- 
nicipal tribunals  as  an  essential  necessity  to  the 
well  being  of  such  local  municipal  corpora- 
tions,"— citing  State  v.  Young,  3  Kan.  445; 
Hutchings  v.  Scott,  9  N.  J.  L  274;  Shafer  v. 
Mumma,  17  Md.  331,  79  Am  Dec.  6.56;  Ha- 
gerstown  v.  Dechert,  32  Md.  369.  Here,  to  our 
minds,  it  is  very  apparent  that  Judge  Moore 
drew  a  distinction  between  state  tribunals  con- 
stituting a  part  of  our  judicial  system  and  mu 
nicipal  court  as  such.  The  latter  he  regarded 
as  merely  an  incident  to  the  corporation,  and 
with  limited  powers  to  enforce  municipal  or- 
dinances only.  As  stated  above,  we  would 
not  expect,  under  the  caption  of  an  act  to 
charter  or  incorporate  a  city  or  town,  to  find 
thereunder  an  article  or  clause  creating  a  court 
for  o'her  than  purely  municipal  purposes; 
much  less  an  act  creating  a  state  court,  or  vest- 
ing a  municipal  court  with  jurisdiction  which 
pertains  to  a  state  court.  And,  if  the  prose- 
cution in  this  case  was  for  a  state  offense  as 
such,  we  would  be  inclined  to  hold  that  the 
title  of  said  act  does  not  embrace  the  subject 
of  creating  a  state  court  of  the  municipal  court 
of  the  city  of  Dallas,  or  of  conferring  a  juris- 
diction which  pretains  to  our  state  courts  on 
said  tribunal.  On  this  subject  we  refer  to 
Wulftange  v.  McCollom,  83  Ky.  361;  Broiru  v. 
State,  79  Ga.  324;  State,  Stuart,  v.  Klnsella,  14 
Minn.  524  (Gil.  395):  Holmberg  v.  Uanck,  16 
Neb.  337;  San  Antonio  v.  Gould,  34  Tex.  49; 
Glddings  v.  San  Antonio,  47  Tex.  556,  26  Am. 
Rep.  321. 

However,  as  stated  before,  the  question  here 
presented  to  us  is  whether  or  not  the  charter  of 
Dallas  confers  authoriiy  on  the  city  council  to 
make  this  an  offense  against  the  city,  and 
whether  or  not  the  legislature  can  confer  this 
authority.  The  charter  of  the  city  of  Dallas  is 
a  special  charter,  authorized  under  the  Consti- 
tution for  cities  having  more  than  10.000  popu- 
lation; and  by  a  number  of  sections,  from  48  to 
124,  inclusive,  said  charter  proposes  to  confer 
general  powers  on  the  city  council  to  do  cer- 
tain things.  Among  a  number  of  other  things 
which  the  city  is  thus  authorized  to  do,  it  ap- 
pears to  be  authorized  by  ordinance  to  make 
certain  acts  which  are  penal  offenses  under 
the  state  laws  offenses  against  the  city.  See 
§§  83,  84,  86,  87,  89,  92,  93.  and  103.  All 
of  the  other  enumerated  sections  appear  to  be 
regarding  matters  incidental  to  and  growing 
out  of  the  municipal  corporation.  Section  103, 
we  presume,  contains  the  provision  under 
which  it  is  contended  the  city  council  had  au- 
thority to  pass  the  ordinance  against  keeping 
and  exhibiting  gaming  tables,  under  which  the 
conviction  was  had  in  this  case.  Said  section 
reads  as  follows:  **To  license,  tax.  and  regu- 
late billiard  tables,  pin  alleys,  and  ball  alleys; 
to  suppress,  restrain,  and  regulate  and  control 
disorderly  houses,  tippling  shops,  and  grocer- 
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ies,  gambling  and  gaming  bouses,  and  games 
of  every  kind,  lotteries  and  all  fraudulent  de- 
vices and  practices,  bawdy  bouses  of  prostitu- 
tion, and  to  punisb  all  keepefs  of  said  bouses 
and  exhibitors  or  players  at  said  games  and 
otber  tbiugs,  witb  tbe  same  penalties,  fine,  and 
imprisonment  as  may  be  inflicted  tberefor  by 
tbe  statutes  of  tbe  state  of  Texas."  It  would 
appear  tberefrom  tbat  tbe  legislature  bad  con- 
ferred the  power  (if  it  was  authorized  to  do  so) 
on  tbe  city  council  to  pass  an  ordinance  mak- 
ing tbe  onense  createa  by  the  statutes  of  tbe 
state  an  offense  against  tbe. state,  to  wit,  tbe 
keeping  and  exhibiting  of  a  gaming  table  and 
bank  for  tbe  purpose  of  gaming,  also  an  of- 
fense against  tbe  city;  and  tbe  only  question 
then  is.  Did  the  legislature  have  tbe  constitu- 
tional right,  under  tbe  Constitution  and  laws 
of  this  state,  to  confer  this  power?  We  would 
observe  here  tbat  tbe  eeneral  laws  of  tbe  state 
(see  articles  929-981.^Code  Crim.  Proc.  1895, 
inclusive)  put  mayors  and  recorders  of  cities 
on  tbe  same  plane,  as  to  the  administration  of 
laws  witb  reference  to  criminal  prosecutions, 
as  justices  of  tbe  peace,  and  vest  them  with 
tbe  same  power  and  jurisdiction,  and  author- 
ize municipal  council',  by  ordinances,  to  cre- 
ate acts  which  are  made  penal  by  state  laws 
also  offenses  against  the  city,  and  to  make  all 
prosecutions  and  convictions  under  city  ordi- 
nances good  in  bar  of  prosecutions  for  tbe 
same  act  under  state  laws  and  vice  versa.  Tbe 
act  here  complained  of  does  not  come  within 
this  category.  It  is  such  an  offense  as  a  jus- 
tice of  the  peace  has  no  jurisdiction  to  try,  but 
tbe  power  to  try  and  punish  the  same  is  vested 
by  tbe  Constitution  and  laws  of  tbe  state  in  tbe 
county  court  (see  §$^  16  and  19,  art.  5,  Const.; 
and  see  articles  91  and  96,  Code  Crim.  Proc. 
1896);  that  is,  imprisonment  in  the  county  jail 
being  a  part  of  tbe  punishment  under  tbe  state 
law  for  this  offense,  it  can  only  be  tried  in  the 
county  court,  same  being  court  of  record. 
Some  authorities  bold  tbat  where  the  state 
law  has  acted  upon  a  matter,  and  made  tbe 
act  an  offense  against  the  state,  the  legislature 
cannot  afterwards  delegate  authority  to  mu- 
nicipal governments  to  create  tbe  same  act 
an  offense  against  tbe  city.  The  state  bavins 
once  occupied  the  territory,  the  city  is  excluded 
from  interfering  with  it.  See  Savannah  v.  Ilus- 
sey,  21  Ga.  80;  Wapne  County  v.  Detroit,  17 
Micb.  890;  Cooley.  Const.  Lim.  140,  228;  11 
Am.  &  £ng.  £qc.  Law,  p.  955;  17  Am.  &  Eng. 
Enc.  Law,  p.  237.  The  decisions  of  our  sta'e, 
however,  appear  to  be  otherwise,  and  to  au 
thorize  municipal  corporations  to  take  juris- 
diction, and  by  ordinance  create  an  act  which 
is  already  a  state  offense  an  offense  against 
tbe  city.  This  seems  to  be  the  holding  of 
this  court  witb  reference  to  such  offenses  as 
justices  of  the  peace  have  jurisdiction  to  try; 
and  in  such  cases  it  Is  held  that  tbe  ordi- 
nance must  conform  to  the  state  laws  in  cre- 
ating the  offense  and  imposing  the  penalty 
tberefor.  See  Ex  parte  Boland,  11  Tex.  App. 
159;  Flood  v.  State,  19  Tex.  App.  584;  Kx 
parte  Freeland  (Tex.  Crim.  App )  42  S.  W. 
295;  Angerhoffer  v.  State,  15  Tex.  App.  613. 
There  are  some  derisions  of  this  court  which 
bold  tbat  a  municipality  can.  b^  ordinance, 
take  jurisdiction  of  offenses  which  are  made 
such  by  tbe  laws  of  this  state,  and  of  which 
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the  county  court  has  exclusive  jurisdic- 
tion; and  this  notwithstanding  ^  12  of  ar- 
ticle 5  of  the  Constitution,  which  requires 
that  **all  prosecutions  shall  be  carried  on  in  the 
name  and  by  authority  of  the  state  of  Texas, 
and  shall  conclude  against  the  peace  and  dig- 
nity of  tbe  state."  See  Ex  parte  WUnon,  14 
Tex.  App.  592.  In  the  Wilwn  Case,  14  Tex. 
App.  592,  tbe  constitutional  provision  above 
mentioned  was  not  discussed  at  all;  nor  was 
it  discussed  in  any  case  we  are  aware  of  ex- 
cept in  Leach  v.  State,  35  Tex.  Crim.  Rep. 
449. 

Of  course,  a  great  many  matters  are  incident- 
al to  municipal  corporations,  and  are  not  at 
ail  violative  of  state  laws,  and  no  question  can 
arise  as  to  ordinances  covering  said  acts.  A 
number  of  acts  are  petty  offenses,  and  are  cov- 
ered by  state  laws,  and  would  appear  also  to 
be  peculiarly  offenses  against  the  municipal 
government,  and  incidental  to  such  govern- 
ment, as  well  as  offenses  against  tbe  state. 
Our  Criminal  Code  defines  a  petty  offense  as 
"one  which  a  justice  of  tbe  peace  or  the  mayor 
or  otber  officer  of  a  town  or  city  may  try  and 
punish."  Penal  Code  1895,  art.  57.  And  this 
appears  to  be  in  consonance  with  the  author- 
ities defining  a  petty  offense.  Some  of  the 
cases  bold  tbat  a  petty  offense  can  be  made  an 
offense  against  the  muuicipal  corporation  by 
ordinance;  and  can  be  punished  without  violat- 
ing the  above  provision  of  tbe  Constitution 
with  reference  to  prosecutions,  while  others 
hold  the  contrary.  See  note  to  State  v.  RMt- 
8hek,60  Minn.  128,  38  L.  R.  A.  38.  and  au- 
thorities there  cited;  Darenptrri  v.  Bird,  34 
Iowa,  524.  In  the  latter  case  the  action  was 
under  an  ordinance  of  the  city  of  Davenport 
prescribing  that  * 'every  person  who  shall  un- 
lawfully disturb  tbe  public  quiet  of  any 
street,  alley,  avenue,  put^iic  square,  market 
place,"  etc.,  "by  loud  or  unusual  noise, 
by  blowing  horns  or  other  instruments,"  etc., 
"shall  be  guilty  of  a  misdemeanor";  and 
tbe  fine  provided  was  not  less  than  $3 
nor  more  than  $100,  and  imprisonment 
until  tbe  fine  and  costs  were  paid,  pro- 
vided tbat  tbe  imprisonment  should  not  ex- 
ceed thirty  days.  It  was  claimed  in  tbat  case 
tbat  said  action  was  a  prosecution;  that  it  was 
not  authorized  under  tbe  Constitution  of  Iowa, 
which  is  similar  in  its  provisions  to  ours.  We 
quote  from  that  case  as  follows:  "Is  it  neces- 
sary under  the  Constitution,  tbat  all  prosecu- 
tions for  violations  of  municipal  police  ordi- 
nances shall  be  conducted  in  the  name  and  by 
the  authority  of  tbe  state  of  Iowa?  Or,  in 
otber  words,  is  that  clause  of  the  city  charter 
of  Davenport,  which  directs  that  *all  suits,  ac- 
tions, and  prosecutions  instituted,  commenced, 
or  broucrht  by  the  corporation  shall  be  insti- 
tuted, commenced,  and  prosecuted  in  tbe  name 
of  tbe  city  of  Davenport,'  in  conflict  witb  the 
constitutional  provision  before  referred  to? 
We  are  of  opinion  that  it  is  not.  This  clause 
of  tbe  Constitution  occurs  in  article  5,  which 
treats  of  tbe  judicial  department  of  the  gov- 
ernment. This  article  vests  and  defines  the 
judicial  power  of  the  state;  establishes  tbe  ten- 
ure of  office  of  tbe  judges  and  defines  the  mode 
of  their  election;  fixes  their  salary  and  limits 
the  number  of  judicial  districts;  provides  for 
the  election  of  an  attorney  general,  and  other 
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matters  pertaining  to  the  judicial  arm  of  the 
Slate,  among  vhichis  the  clause  under  consid- 
eration. From  all  this,  it  seems  manifest  that 
the  requirement,  that  'all  prosecutions  shall 
be  conducted  in  the  name  and  by  the  authority 
•of  the  state  of  Iowa'  contemplates  such  crim- 
inal prosecutions  as  shall  be  instituted  and 
prosecuted  before  the  tribunals  which  are  pro- 
"vided  for  in  that  article  of  the  Constitution, 
under  the  statutes  of  the  state.  It  is  fitting  and 
-appropriate  that  prosecutions  for  violations  of 
the  criminal  laws  of  the  state  should  be  carried 
-on  in  the  name  of  the  government.  But  there 
18  no  fitness  or  propriety  in  requiring  the  state 
to  be  a  party  to  every  petty  prosecution  under 
the  police  regulations  of  a  municipal  corpora- 
tion. 8uch  a  construction  of  this  article  of  the 
Constitution  seems  to  us  unwarranted,  and  not 
intended  by  the  framers  of  the  Constitution. 
It  was  held  by  the  supreme  court  of  Pennsyl- 
vania that  the  word  'process/  in  the  2dd 
section  of  the  fifth  article  of  the  Constitution 
^f  Pennsylvania,  which  provides  that  the  style 
of  all  process  shall  be  'The  Commonwealth  of 
Pennsylvania,*  was  intended  to  refer  to  such 
writs  only  as  should  become  necessary  to  be  is- 
-sued  in  the  course  of  the  exercise  of  that  judi- 
cial power  which  is  established  and  provided 
for  in  the  article  of  the  Constitution,  and  forms 
exclusively  the  subject-matter  of  it.  3  Pa.  99. 
See  also  Sprague  v.  Birehard,  1  Wis.  457,  60 
Am.  Dec.  393.  On  the  same  principle  we  are 
•of  opinion  that  the  word  'prosecutions,'  in  the 
8th  section  of  article  5  of  our  Constitu- 
tion, was  intended  to  refer  only  to  such  crim- 
inal prosecutions,  under  state  laws,  as  should 
be  cognizable  by  the  judicial  power  which  is 
established  and  provided  for  in  that  article, 
-and  that  it  was  not  intended  to  include  prose- 
cutions under  ordinances  of  municipal  corpo- 
rations, cognizable  before  local  police  magis- 
trates. It  follows,  therefore,  that  in  sustaining 
the  demurrer  on  the  first  ground  stated,  the 
court  below  erred."  This  does  not  appear  to 
have  been  a  state  offense  by  statute.  Treating 
it  as  a  municipal  offense  merely,  it  states  the 
correct  doctrine.  Under  the  authorities,  we 
4ire  inclined  to  the  view  that,  in  the  face  of  the 
constitutional  provision  before  quoted,  where 
an  offense  has  been  made  such  by  state  law, 
notwithstanding  it  is  a  petty  offense,  it  roust 
be  prosecuted  by  authority  of  the  state,  and 
against  its  peace  and  dignity.  In  this  case, 
however,  it  is  not  necessary  for  us  to  decide 
that  question,  as  the  offense  for  which  the  re- 
lator was  tried  and  punished  was  not  a  petty 
offense,  but  an  offense  over  which  the  county 
<»urt,  l)eing  a  court  of  record,  alone  had  ju- 
risdiction. 
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Now,  the  question  which  presents  itself  is: 
Does  the  fact  that  the  municipal  council  of 
Dallas  has,  by  ordinance,  created  the  exhibit- 
ing and  keeping  of  a  gaming  table  for  the  pur- 
pose of  gaming,  an  onense  against  the  munici- 
pality, relieve  it  of  being  a  prosecution?  A 
"prosecution"  is  defined  by  our  statute  to  be 
"the  whole  and  any  part  of  the  procedure 
which  the  law  provides  for  bringing  offenders 
to  justice."  See  article  26  of  the  Penal  Code 
of  1895.  "It  is  a  criminal  proceeding  at  the 
suit  of  the  government."  Tennessee  v.  Davis, 
100  U.  S.  269.  25  L.  ed.  652.  A  proceeding  by 
a  municipal  corporation  to  enforce  such  fines 
and  penalties  as  are  ordinarily  and  by  usage 
enforced  by  them  is  not  criminal  in  its  nature, 
whatever  may  be  the  form  of  the  procedure. 
Such  proceedings  are  only  quasi  criminal,  and 
are  not  prosecutions.  17  Am.  &  Eng.  £nc. 
Law.  p.  260,  and  note;  1  Dill.  Mun.  Corp. 
§  432;  Sparta  v.  Lewis,  91  Tenn.  370. 

As  heretofore  stated,  the  conviction  in  this 
case  would  not  come  in  the  category  of  petty 
offenses,  nor  an  offense  merely  growing  out  of 
and  incidental  to  the  municipal  government; 
and,  in  our  opinion,  no  matter  what  might  be 
the  tribunal  or  what  the  character  of  pro- 
cedure, the  prosecution,  under  the  Constitution 
and  laws  of  this  state,  must  be  carried  on  in 
the  name  and  by  the  authority  of  the  state  of 
Texas,  and  conclude  against  its  peace  and  dig- 
nity. The  fact  that  the  prosecution  was 
brought  under  the  city  ordinance  did  not  de-  ^ 
prive  it  of  the  characteristic  of  a  prosecution; 
nor  could  the  legislature  by  indirection,  as  by 
vesting  jurisdiction  of  the  case  in  some  other 
than  a  state  tribunal,  so  change  the  nature  of 
the  offense  as  to  tdce  it  out  of  the  category 
which  had  been  affixed  to  it  by  state  Taw, 
of  a  prosecution  for  a  criminal  offense.  -  And 
we  hold  that  it  was  not  competent  for  the  mu- 
nicipal council  of  Dallas,  by  ordinance,  to  cre- 
ate the  keeping  and  exhibiting  of  a  gaming 
table  or  bank  (which  was  by  the  statute  an  of- 
fense against  the  state)  an  offense  against  the 
citv  of  Dallas,  and  the  prosecution  under  such 
ordinance  could  not  be  maintained  in  the  face 
of  our  Constitution,  which  prescribes,  as  be- 
fore stated,  that  all  prosecutions  shall  be  con- 
ducted in  the  name  and  by  the  authority  of 
the  state,  and  shall  conclude  against  the  peace 
and  dignity  of  the  state.  And  we  accordingly 
hold  that  the  relator  is  entitled  to  be  discharged, 
and  that  the  costs  of  this  court  be  taxed  against 
relator;  and  it  is  so  ordered. 

Hurt,  P.  J.,  concurs  in  result,  but  dissents 
as  to  some  of  the  propositions  announced  in 
the  opinion. 
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BALXmORE  TRUST  &   GUARANTEE 
COMPANY 

V. 

T.  Edward  HAMBLETON  et  al.,  Appts, 

and 

Colden  RHIND.  Appellee. 

(84Md.456.) 

1.  An  additional  subscription  for  a 
block  of  bonds  by  a  second  syndicate  com- 
posed In  part  of  members  of  the  first  syndicate 
wbich  bougbt  bonds  with  an  option  for  an  ad- 


ditional purchase  with  *the  same  riffbts  and 
privileures"  provided  with  reference  to  the  for- 
mer Is  subject  to  the  same  provision  as  to  a  com- 
mission provided  for  in  the  original  atrreement. 
2.  The  first  coupon*  as  well  as  otiiers. 
Is  included  in  a  sale  of  bonds  to  a  syndi- 
cate without  any  exception  or  reservation  of  it 
from  the  sale,  althouf^h  there  Is  a  prorision  that 
two  thirds  of  the  first  payment  of  Interest  shall 
be  paid  by  a  trustee  as  commission,  and  any  in- 
terest in  that  coupon  is  therefore  derived  through 
the  syndicate,  and  subject  to  the  rule  which  pie- 
cludes  one  member  from  secretly  obtaintnflr  a 
commission  in  which  his  associates  do  not  share. 


NCTTR,- Relations  and  rights  of  8ynd(4sate  members. 

I.  Scope  and  nature  of  themhject. 
IT.  Rights  and  pwwers  of  members. 
III.  Rights^  duties^  and  liabilities  in  transactions  be- 
tween themselves. 
a.  General  rule  os  to  good  faith  required. 
;b.  Sales  by  member  U)  association. 

c.  Purchases  with  secret  advantages. 

d.  Dealings    Jyetween    associations   having 

common  members. 

e.  OmtrHmtion  to  capital    expenses^  and 

losses. 

f .  Interest  in  property  of  association. 

g.  Compensation  for  services. 
TV,  Remedies. 

I.  S&ipe  and  nature  of  the  subject. 

Syndicates  as  alesral  consideration  have  been  but 
recently  brought  into  notice,  and  the  limits  of  the 
subject  have  not  been  heretofore  closely  defined 
by  the  courts.  The  principles  which  would  appear 
to  have  been  applied  to  their  government,  how- 
ever, are  not  new,  and  in  the  preparation  of  this 
note  the  writer  has  not  confined  himself  to  cases 
designating  the  body  in  question  as  a  syndicate, 
but  has  sought  to  include  such  cases,  and  such 
cases  only,  as  treat  of  associations  which  fall 
within  the  definition  of  a  syndicate  given  in  the 
principal  case  of  Baltimobe  Trust  and  Gcar- 
A19TEE  Co.  V.  Hambleton  by  whatever  name  they 
may  have  been  known.  Such  associations  seem  to 
have  been  generally  regarded,  subject  to  some  ex- 
ceptions, as  falling  within  the  rules  applicable  to 
partnerships. 

Thus,  an  unincorporated  association  for  the  pur- 
pose of  the  purchase  and  sale  of  land  for  profit 
poflsesses  the  legal  attributes  of  a  partnershl  p,  and  is 
governed  by  the  rules  of  law  applicable  to  partner- 
ships.   McDowell  V.  Joice,  149  III.  124. 

And  where  four  persons  agree  among  themselves 
to  be  Jointly  interested  in  lands,  and  that  they  will 
put  them  into  a  company  at  a  large  price  above 
their  cost  and  divide  the  profits  between  them- 
selves and  take  measures  to  organize  a  company 
for  that  purpose,  they  are  to  be  regarded  as  part- 
ners, though  the  titles  to  the  lands  are  not  in  them 
as  such,  and  though  there  are  no  written  articles  of 
copartnership:  and  all  that  one  copartner  does  and 
represents  while  engaged  in  getting  up  the  com- 
pany and  transferring  lands  to  it  binds  the  others, 
and  all  are  responsible  for  false  and  fraudulent 
representations  made  by  either  therein.  Getty  v. 
DevIin.54N.  Y.  403. 

So,  the  principle  which  obtains  among  partners 
that  all  members  of  the  partnership  shall  be  loyal 
to  the  Joint  concerns  extends  to  all  persons  who 
may  engage  in  a  common  undertaking,  and  any  of 
the  associates  are  intrusted  with  the  interests  of 
the  association.  Delmonico  v.  Roudebush,  2Mc. 
Crary,23. 

And  an  enterpriee  to  promote  a  common  pur. 
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pose  and  the  mutual  benefit  of  the  parties  to  it, 
whether  they  be  true  partners  or  not,  necessarily 
includes  a  relation  of  trust  and  confidence  reposed 
and  accepted  by  its  several  members,  binding  each 
to  the  same  scrupulous  good  faith  to  which  they 
would  be  bound  if  standing  in  che  relation  of  part> 
ners.    Bestor  v.  Barker,  106  Ala.  240. 

A  syndicate  agreement  by  which  the  mem- 
bers were  to  contribute  a  sum  of  money  to  be 
placed  in  the  bands  of  trustees  to  purchase  a  tract 
of  land  and  improve  the  same,  and  sell  it  when  ijn- 
proved,  and  distribute  the  proceeds  among  the 
shareholders,  however,  if  constituting  the  mem- 
bers partners  as  to  the  proceeds  and  profits  does  not 
constitute  one  that  will  terminate  by  the  death  of 
one  of  the  shareholders  or  the  assignment  of  his  in- 
terest, as  it  dilTers  from  an  ordinary  trading  part- 
nership in  that  the  delectus  jtersonce  is  an  unimpor- 
tant consideration.  Horner  v.  Meyers,  29  Ohio  I<» 
J.  408. 

And  an  association  of  persons  fop  the  purpose  of 
dealing  in  land  contemplating  an  indefinite  series 
of  transactions  of  the  same  general  character, 
through  all  of  which  the  association  itself  is  to 
maintain  its  identity,  the  original  associates  so  far 
as  they  shall  choose  being  entitled  to  take  part  in 
each  purchase,  and  such  others  as  should  become 
associated  with  them  being  entitled  to  beoome 
parties,  is  to  be  regarded,  at  least  in  equity,  as  aa 
ideal  entity,  through  all  the  mutations  of  its  mem- 
bership, in  determining  the  individual  relations  ex- 
isting between  the  association  and  its  members. 
McDowell  V.  Joice,  149  III.  124. 

And  the  mere  fact  that  other  persons  unite  with 
those  or  a  part  of  those  who  originally  formed  the 
association  which  fixed  no  limit  to  the  time  for  its 
duration  will  not  change  the  duties  and  obligations 
of  the  persons  intrusted  with  the  management  of 
Its  affairs.  McDowell  v.  Joice,  46  III.  App.  627,  Af- 
firmed 149  III.  124. 

So,  a  deed  by  a  trustee  for  a  syndicate,  made  for 
the  purpose  of  enabling  one  of  the  members 
thereof  to  convey  to  a  third  person  a  portion  of 
bis  interest,  becomes  a  nullity  upon  the  transfer  of 
the  entire  interest  of  such  member  to  such  third 
person,  who  takes  the  place  of  the  member  as  one 
of  the  syndicate,  without  taking  a  deed  from  the 
former  member  as  originally  contemplated,  and 
the  legal  title  of  the  whole  of  the  land  remains  in 
the  trustee.    Johnson  v.  Elkins,  1  App.  D.  C.  480. 

And  the  death  of  one  of  several  trustees  to  whom 
an  association  of  individuals  have  conveyed  prop- 
erty in  trust  for  certain  purposes  will  not  alTect 
the  transfer,  the  equitable  title  so  transferred  sur- 
viving to  the  surviving  members  of  the  trust. 
Micheno^v.  Keinach,  49  La.  Ann.  960.  And  see 
Homer  v.  Meyers,  29  Ohio  L.  J.  403. 

And  the  rule  is  the  same  with  reference  to  the 
assignment  of  an  interest  in  the  association.  Hor- 
ner V.  Mtyers,  29  Ohio  L,  J.  403. 

It  has  been  held,  however,  that  the  members  of 
a  syndicate  for  the  pui chase  of  land,  upon  making 
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3*  A  syndiisatelsan  association  of  indi- 
vidnalSf  formed  for  the  purpose  of  coDductiofir 

.  and  carrying  out  Bome  particular  buBiness  trans- 
action, ordinarily  of  a  financial  character,  in 
which  the  meml)er8  are  mutually  interested. 

4.  It  is  the  plain  and  imperative  duty  of 
promoters  of  a  syndicate  towards  persons 
who  are  invited  to  co-operate  in  the  enterprise, 
not  only  to  abstain  from  stating  as  a  fact  that 
which  is  not  a  fact,  but  not  to  omit  to  state  any 
circumstance  within  their  knowledgre  the  exis- 
tence of  which  might  in  any  way  affect  the  ex- 
tent or  quality  of  the  advantages  held  out  as  in- 
ducements to  the  others. 

5*  Equity  will  devise  a  remedy  to  meet 
each  new  emergency*  and  will  enforce  a 
restitution  if  the  ends  of  justice  require  it,  where 


a  fund  claimed  by  a  wrongdoer  is  under  its  con- 
trol. 

6.  A  principal  is  bound  by  and  responsi- 
ble for  the  representations  and  conceal- 
ments made  by  an  agent  in  the  line  and  within 
the  scope  of  his  employment. 

7.  One  who  pays  commissions  to  a  mem- 
ber of  a  syndicate  who  acted  as  his  agent  in 
forming  it,  under  a  secret  agreement  giving  him 
an  advantage  over  the  other  members,  isluble  to 
the  syndicate  as  for  misapplication  of  its  funds, 
especially  when  it  was  part  of  a  fund  held  in 
trust  for  syndicate  expenses  in  which  such  mem- 
ber declared  to  his  associates  that  he  had  no  in- 
terest. 

8.  A  payee  who  knows  of  the  facts  in- 
volved bas  no  better  right  to  enforce  drafts 


such  purchase,  contract  with  one  another  by  im- 
plication as  well  as  with  the  seller,  and  where  one 
refuses  to  be  bound,  and  another  is  substituted  in 
bis  place  without  the  knowledge  and  consent  of 
tbe  others,  the  contract  is  annulled  and  the  asso- 
ciates are  discharged.  Crittenden  v.  Armour,  80 
Iowa,  221. 

And  the  act  of  a  real- estate  agent  employed  to 
sell  land  for  the  owner,  who  became  a  member  of 
tHe  syndicate  f  or,tbe*purcha8e  of  such  land,  of  sub- 
stituting a  stranger  in  tbe  place  of  one  or  the  mem- 
bers of  the  syndicate  while  they  held  an  option  as 
purchasers,  is  the  act  of  the  vendor,  and  not  of  the 
syndicate,  for  which  they  are  bound,  as  he  is  the 
aflrent  of  such  vendor  and  not  of  the  purchaser. 
Crittenden  v.  Armour,  80  Iowa,  221. 

So,  a  transaction  by  which  members  of  an  asso- 
ciation for  dealing  in  lands,  without  in  any  way  ap- 
prising their  associates  and  continuing  to  act  ap- 
parently for  tf^e  promotion  of  tbe  common  enter- 
prise, become  subscribers  in  a  new  deal  by  which  a 
tract  of  land  is  purchased,  and  by  each  taking  ad- 
vantage of  the  position  of  his  associates  they  suc- 
ceed in  inducing  the  association  to  take  it  off  their 
hands  at  an  advanced  price,  thus  realizing  a  large 
profit,  is  a  fraud  upon  the  association  rendering 
tbem  liable  to  account  to  their  associates  for  the 
profits  realized.    McDowell  v.  Joice,  149  III.  124. 

And  a  contract  between  a  syndicate  and  another 
tbe  provisions  of  which  require  the  members  of 
tbe  syndicate  to  act  as  a  unit  in  certain  contingen- 
cies, does  not  mean  that  one  member  of  it  may 
transfer  his  interest  to  a  hostile  party  and  thus  pre- 
vent unanimous  action,  and  incase  of  such  a  trans- 
fer to  one  who  is  hostile  to  the  interests  of  the 
other  members  tbe  covenant  is  abrogated  and 
unanimity  of  purpose  is  no  longer  necessary.  Cof- 
fin V.  Grand  Rapids  Hydraulic  Co.  46  N.  Y.  S.  H. 
851. 

II.  Riaht8  and  powern  of  memherft. 

The  contract  between  the  members  of  a  syndi- 
cate under  which  it  derives  Its  existence  furnishes 
tbe  measure  of  tbe  rights  of  the  associates  to  act 
for  the  body  and  their  powers  to  bind  each  other. 

Thus,  the  Constitution  and  by-iflws  agreed  upon 
by  tbe  members  of  an  association  not  organized  in 
pursuance  of  any  statute,  and  of  which  the  t^rms 
of  membership  are  not  fixed  by  the  principles  of 
the  common  law  containing  the  stipulations  of  the 
parties,  form  the  law  which  should  govern,  and 
not  the  uncertain  will  of  the  majority  of  the  mem- 
bers.   Leech  v.  Harris,  2  Brewst.  (Pa.)  571. 

And  resolutions  made  by  an  association  of  the 
stockholders  of  a  steamboat  company,  agreed  to 
and  signed  by  all  the  members  acting  as  indepen- 
dent tenants  in  common  of  the  pi*operty  to  be  held 
by  them  by  which  they  regulate  the  number  of 
shares  belonging  to  each  and  provide  for  the 
method  of  transfer  and  of  descent  in  case  of  death, 
are  in  the  nature  of  permanent  constitutional  pro- 
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visions  binding  upon  all  the  members  when  adopted 
by  all  as  a  solemn  private  contract  which  can  be 
only  abolished  by  the  like  concurrent  will  by  which 
they  were  adopted,  and  are  not  mere  by-laws  sub- 
ject to  the  control  of  a  majority.  Livingston  v. 
Lynch,  4  Johns.  Ch.  578. 

So,  an  agreement  for  the  formation  of  a  syndi- 
cate contemplating  that  the  title  to  lands  pur- 
chased for  it  should  be  taken  in  the  name  of  one  of 
the  number,  who  should  hold  one  fifth  of  the  same 
in  trust  for  each  of  his  four  associates,  binds 
such  trustee  whoever  may  be  selected  to  con- 
vey an  undivided  oae  fifth  to  each  of  the  four 
others,  without  reference  to  any  disposition  that 
might  be  made  by  any  one  of  the  members  of  his 
own  Interest.    Johnson  v.  Elkins.'!  App.  D.  C.  430. 

And  where  an  account  is  opened  with  a  banking 
house  by  an  association  formed  of  a  great  body  of 
persons  united  for  the  purpose  of  adventure  or  un- 
dertaking, and  bythe  9ut)scrlber8'  agreement  the 
managing  committee  was  authorized  to  bind  the 
members  and  make  regulations  and  by-laws,  it  is 
not  t>eyond  the  powers  of  the  committee  to  order 
that  the  checks  of  any  three  of  them  shall  be  suffi- 
cient, and  a  check  so  drawn  will  not  render  any  of 
the  committee  more  liable  than  the  other  members 
of  the  company,  in  the  absence  of  proof  that  the 
money  came  into  his  hands.  Maitland's  Case,  4  De 
G.  M.  &  G.  709. 

And  a  note  signed  by  the  agents  of  a  syndicate 
composed  of  themselves  and  other  persons,  the  ob- 
ject of  which  was  to  buy  the  securities  of  two  rail- 
roads and  consolidate  the  companies  and  issue  the 
bonds  and  stock  of  the  consolidated  company  to 
the  subscribers,  which  was  used  for  syndicate  pur- 
poses, and  recited  the  giving  of  syndicate  securi- 
ties, will  be  held  to  be  the  note  of  the  syndicate  and 
not  the  individual  loan  or  debt  of  the  agents,  where 
the  application  for  the  loan  is  shown  to  have  been 
made  by  the  syndicate,  and  the  lender  entered  tbe 
loan  on  its  books  in  the  name  of  the  syndicate,  and 
sent  demands  for  interest  to  it.  Continental  Nat. 
Bank  v.  Heilman,  81  Fed.  Rep.  36. 

So,  an  assessment  made  by  a  voluntary  associa- 
tion upon  its  members  for  improvements  made 
upon  its  property  pursuant  to  a  statute  for  the 
purpose  of  increasing  the  head  of  water  in  a  stream 
and  regulating  the  flow  thereof  for  the  supply  of 
their  mills,  is  not  unjust  and  oppressive  and  inequi- 
table as  between  themselves,  because  it  provides 
that  each  associate  shall  l)e  liable  in  proportion  to 
the  height  of  the  fall  instead  of  in  proportion  to  the 
quantity  used  by  him,  where  it  appears  that  they 
have  by  their  articles  of  association  consented  to 
be  assessed,  and  the  plan  of  assessment  was  adopted 
after  due  deliberation,  and  fully  approved.  Troy 
Iron  &  Nail  Factory  v.  Corning,  45  Barb.  281. 

And  any  shareholder  in  an  association  or  pri- 
vate company,  for  the  purchase  and  sale  of  lands 
for  the  benefit  of  the  members,  the  articles  of 
which  provide  that  within  six  years  from  the  date 
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Maryland  Court  op  Appeals. 
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drawn  by  his  secret  affent  than  the  latter  bad  to 
claim  the  fund  drawn  upon. 

(January  6, 1897.) 

APPEAIi  by  defendant  Hambleton  et  al 
from  a  decree  of  the  Circuit  Court  of  Balti- 
more City  in  faror  of  defendant  Bhind  in  an 
interpleader  proceeding  to  determine  the  right 
of  defendants  to  certain  funds  in  the  hands  of 
the  trust  company.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  K.  Este  Fisher,  William 
Cabell  Bruce,  William  A.  Fisher,  and 
Archibald  H.  Taylor,  for  appellants: 

The  commission,  in  any  event,  was  payable 
only  upon  the  first  |2.000,000  of  bonds. 


In  order  to  support  so  unreasonable  a  propo- 
sition as  that  Mr.  Khind  was  to  receive  $78,000 
for  a  service  which  admittedly  was  sufficiently 
compensated  by  $30,000,  unless  the  option  was 
exercised,  the  terms  must,  without  any  am- 
biguity, point  out  that  such  was  the  intention. 

If  the  court  shall  be  of  opinion  that  the  con- 
tract was  intended  to  stipulate  for  commis- 
sions on  the  entire  amount  under  the  second 
or  option  contract,  as  well  as  under  the  con- 
tract for  the  purchase  of  the  $3,000,000  of  the 
bonds,  tben  Mr.  Rhind  is  entitled  only  to  the 
amount  less  the  sum  received  by  Lancaster. 

When  a  syndicate  is  formed  there  is  the 
implication  that  all  its  members  shall  stand 
upon  an  equal  footing,  and  that  no  one  mem- 
ber shall  take  a  secret  benefit. 


thereof  the  trustee  shall  proceed  to  take  measures 
for  closing  the  concerns  of  the  association,  and  to 
that  end  shall  cause  all  effects  and  securities  held 
by  them  or  the  association  to  t)e  collected  or  con- 
verted into  money,  and  all  property  con  verted  into 
money  by  sale  or  otherwise  as  fast  as  practicable, 
has  a  right  to  insist  that  sucb  contract  shall  be  car- 
ried into  effect  accordingr  to  its  spirit  and  intent, 
thouf?b  it  be  not  for  the  interest  of  the  sbarebold- 
ers,  or  even  a  majority  of  them,  to  have  the  affairs 
of  the  association  wound  up.  Mann  v.  Butler,  2 
Barb.  Cb.  382.  , 

A  provision  in  a  contract  for  the  formation  of  a 
syndicate  for  the  purchase  of  lands  that  no  sale 
-should  be  made  unless  four  out  of  the  five  contract- 
iuR  parties  should  irive  their  consent  in  writing:, 
however,  is  to  be  ref?arded  as  a  limitation  of  the 
powers  of  the  one  holdinar  the  title  in  trust  for  all, 
as  it  would  require  a  plain  and  unmistakable  dec- 
laration to  that  effect,  even  if  that  could  be  en- 
forced to  restrict  each  individuars  power  of  aliena- 
tion of  bis  own  interest.  Johnson  v.  Eiklns,  1  App. 
D.  C.  430. 

And  in  an  association  of  the  stockholders  of  a 
steamboat  company  in  mattera  of  mere  private 
confidence  or  personal  trust  or  benefit,  the  major- 
ity cannot  conclude  the  minority,  but  where  the 
power  is  of  a  public  or  general  nature  the  voice 
of  the  majority  will  control  on  (rrounds  of  public 
convenience.  Livinsrston  v.  Lynch,  4  Johns.  Ch. 
•578. 

So,  a  conveyance  by  the  owners  of  a  tract  of 
land  who  have  formed  an  association  by  articles 
dlvidinflr  their  interests  into  transferable  shares, 
and  appointed  directors  to  manaife,  improve,  and 
dispose  of  the  land  to  trustees  who  were  to  sell  and 
dispose  of  the  same  for  the  benefit  of  the  associa- 
tion, of  the  deed  referring  to  the  articles,  vests  the 
whole  title  legally  and  equitably  in  the  trustees, 
and  the  directors  of  the  con\pany  cannot  dispose  of 
any  portion  of  the  land  by  a  dedication  to  the 
public  or  otherwise  without  the  co-operation  of 
the  trustees.    Ward  v.  Davis,  3  Sandf.  602. 

And  a  syndicate  agreement  by  which  the  mem> 
bers  were  to  contribute  a  large  sum  of  money  to  be 
placed  in  the  hands  of  trustees,  whose  duty  it  was 
to  purcbase  a  tract  of  land  and  improve  the  same 
and  sell  it  when  improved,  the  proceeds  of  wbich 
are  to  be  distributed  among  the  shareholders, 
vests  tbe  land  in  the  trustees  with  tbe  power  of 
subdivision  and  sale  and  tbe  division  of  tbe  pit)- 
<seed8,  and  does  not  contemplate  that  the  share- 
holders shall  be  entitled  to  an  interest  in  the  land, 
or  to  a  partition  thereof.  Horner  v.  Meyers,  28 
Ohio  L.  J.  403. 

And  tbe  managers  of  an  oil  company  the  capital 
of  which  was  not  to  be  increased  without  the  con- 
sent of  a  majority  of  tbe  stockholders,  and  to  whom 
no  autbority  is  given  to  borrow  money  or  to  in- 
orease  the  capital,  cannot  ratify  a  transaction  by 
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which  the  president  purchased  a  lot  for  oil  opera- 
tions  and  borrowed  money  with  others  for  its  pay- 
ment on  their  individual  credit,  and  their  ratifica- 
tion will  not  bind  the  other  stockbolden  to  con- 
tribute to  tbe  payment  thereof.  Crum*8  Appeal, 
66  Pa.  474. 

So,  expenses  of  trustees  of  an  association  for  the 
purchase  of  land  for  tbe  purpose  of  laying  out  a 
town,  incurred  in  the  erection  of  a  tavern  and 
public  county  buildings,  though  made  in  good 
faith  and  tending  greatly  to  enhance  the  value  of 
the  town  lots,  cannot  be  allowed  as  a  credit  in  their 
account  unless  they  were  authorized  by  the  au- 
thority under  which  they  acted,  or  unless  the 
sbareholders  expressly  or  ImpllMly  consented 
thereto.    McKinley  v.  Irvine,  13  Ala.  681. 

And  a  deed  from  tbe  members  of  a  syndicate  'of 
their  property  to  a  trustee  for  a  corporation  which 
adopts  a  resolution  of  the  syndicate  that  the  shares 
shall  be  distributed  ratably  among  them,  aooord- 
ing  to  their  interest  in  the  property,  aod  be  deemed 
in  great  part  paid  up,  is  not  a  contract  within  the 
New  South  Wales  act  1874,  6  57,  which  will  protect 
the  sbares  from  liability  to  calls  In  respect  of  the 
amounts  deemed  paid  up,  as  it  does  not  effect  a 
genuine  transfer  of  property  of  which  the  paid-up 
portion  of  the  shares  forms  part  of  the  considera- 
tion, or  create  any  legal  rights  or  liabilities.  Smith 
V.  Brown  [1896]  A.  C.  614,  75  L.  T.  N.  8. 218,  65  L.  J. 
P.  C.  N.  S.  89. 

III.  RiahUi^  duties,  and  liahUUies  in  transactions  Z>e- 
tween  themselves, 

a.  General  rule  as  to  good  faith  required. 

Associates  engaged  in  a  common  enterprise  for 
their  mutual  benefit  have  tbe  right  to  demand  and 
expect  from  each  other  good  faith  In  all  that  relates 
to  their  common  Interest,  and  one  cannot  be  per- 
mitted to  take  to  himself  a  secret  or  separate  ad- 
vantage to  the  prejudice  of  the  others.  (Jetty  v. 
Devlin,  64  N.Y.  408. 

And  a  trustee  of  a  syndicate  for  the  purpose  of 
buying  and  selling  land,  though  not  technically  an 
agent  or  trustee*  for  the  otber  members  of  the 
syndicate,  is  subject  to  the  rule  that  an  agent  can- 
not make  a  profit  In  dealing  with  his  principal;  the 
latter  has  tbe  option  to  rescind  the  contract  or 
claim  his  share  of  the  profits.  Ferguson  v.  Bate- 
man,  1  App.  D.  C.  279. 

And  members  of  the  asspclation  for  dealing  in 
land,  who  have  in  no  way  manifested  their  election 
to  no  longer  remain  members,  are  incapable  of 
dealing  with  the  association  for  their  own  profit,— 
at  least  witbout  its  full  knowledge  and  consent. 
McDowell  V.  Joice,  149  111.  124. 

So,  an  agent  appointed  by  the  trustees  of  an  un- 
incorporated land  company  organized  for  the  pur- 
pose of  laying  out  a  town,  to  bring  its  affairs  to  a 
close  and  to  settle  and  compromise  with  debtors* 


1897. 


Baltdcorb  Tbust  &  GaARAHTEE  Co.  y.  Hambleton. 


219 


Mr.  Rhind  dow  presents  himself  and  in- 
vokes equitable  principles.  In  order  that  the 
fund  in  court  shall  be  turned  over  to  him, 
although  it  is  payable  to  Lancaster. 

Mr.  Rhind  cannot  obtain  any  part  of  the 
moDey  without  the  assistance  of  a  court  of 
equity,  and  he  can  obtain  that  only  upon  the 
•condition  that  he  shall  do  what  is  equitable  on 
his  part,  and  the  yery  first  condition  must  be 
that  he  shall  not  take  oyer  again  out  of  the 
fund  what  he  has  already  procured,  and  what 
be  has,  in  disregard  of  the  equities  of  the  syn- 
dicate, turned  over  to  his  agent  and  partner, 
Mr.  Lancaster. 

Emma  Silver  Min.  Co.  y.  Grant,  L.  R.  11 
Ch.  Div.  933. 

Evidence  of  knowledge  upon  the  part  of 
Rhind  is  unnecessary. 


Western  Maryland  R.  Co.y,  Franklin  Bank, 
60  Md.  44. 

Messrs.  Rhind  and  Lancaster  and  their  agent 
Mr.  Williams  were  promoters  of  the  syndi- 
cate, charged  with  all  the  duties  and  responsi- 
bilities of  that  relation  to  the  members  of  the 
syndicate,  and  Lancaster,  in  order  to  aid  the 
scheme,  became  a  member  of  it 

Bagnall  v.  Carlton,  L.  R.  6  Ch.  Div.  882; 
Phosphate  Sewage  Co.  v.  Eartmont,  L.  R.  5  Ch. 
Div.  455;  New  Sombrero  Phosphate  Co.  v.  Er- 
langer,  L.  R.  5  Ch.  Div.  118. 

The  contract  between  Lancaster  and  Rhind 
discloses  the  fact  that  they  were  associates  and 
partners  to  earn  the  commission. 

WJUte  V.  Sawyer,  16  Gray.  589. 

Rhind  can  only  claim  under  the  terms  of 
the  contract,  and  only  on  the  theory  that  Lan- 


and  bavlnv  authority  to  receive  tbe  stock  of  the 
company  at  a  deflignated  price  in  final  aettlemeDt 
with  the  purcbasers  of  lots  and  lands  of  tbe  com- 
pany* cannoc  purcbase  the  stock  of  tbe  company 
lor  bis  own  use.  as  siicb  a  purchase  would  be  re- 
garded as  having  been  made  on  t>ehalf  of  tbe  as- 
sociation.   McKinley  v.  Irvine,  13  Ala.  681. 

And  one  wbo  bad  been  an  agent  for  such  a  com- 
pany, wbo  after  sucb  agency  ceases  becomes  tbe 
owner  of  stock  in  tbe  company,  cannot  tbereby  en- 
title bimseif  to  retain  in  bis  bands  money  wbicb  be 
had  collected  as  agent  and  attorney  at  law  unless 
insolvency  or  pome  independent  ground  of  equita- 
ble interposition  exists,  and  tbe  fact  that  tbe 
trustees  are  nonresidents  is  not  sufBclent  wbere  it 
was  known  to  blm  previous  to  bis  purcbase  of 
stock.    McKinley  v.  Irvine.  13  Ala.  681. 

And  a  part  owner  of  a  contract  for  tbe  purcbase 
of  a  claim  to  a  mine  wbos^  co-owner  uses  sucb 
contract  for  tbe  purpose  of  procuring  eucb  claim 
for  a  third  person  without  bis  consent,  and  wbo 
secures  another  outstanding  title  for  tbe  benefit  of 
such  third  person  and  receives  from  blm  In  return 
for  sucb  services  an  interest  in  tbe  mine,  is  entitled 
to  a  share  of  such  interest  proportionate  to  bis  in- 
terest in  tbe  original  contract.  Delmonico  v.  Rou- 
debush,  2  McCrary,  28. 

So,  when  tbe  common  stock  of  an  association 
for  tbe  purpose  of  carrying  on  a  business  of  min- 
ing and  collecting  gold  and  other  minerals  in  Cali- 
fornia consists  of  tbe  capital  of  one  or  more  of 
tbememr)ersand  the  labor  and  skill  of  others,  the 
diversion  by  any  of  the  members  from  the  common 
object  to  which  it  was  pledged  of  tbe  labor  and 
skill,  as  well  as  of  tbe  capital,  during  the  existence 
of  the  enterprise,  and  its  employment  for  other  pro- 
ductive purposes,  either  of  tbe  same  or  any  other 
kind,  entitles  the  other  members  of  sucb  associa- 
>tion  to  have  the  profits  derived  therefrom  brought 
into  tbe  common  fund.  Waring  v.  Cram,  1  Pars. 
Sel.  Eq.  Cas.  516. 

b.  Salei*  by  member  to  anwciaiion. 

A  sale  made  by  a  member  of  a  voluntary  associa- 
tion who  induces  his  associates  into  the  purchase  for 
the  common  l>eneflt,  concealing 'the  fact  that  be  is 
-the  real  vendor,  and  misrepresentmg  tbe  interest 
or  advantages  of  tbe  purchase  or  tbe  value  of  tbe 
property,  may,  at  the  election  of  tbe  betrayed  as- 
aociates.  be  vacated  and  set  aside,  and  the  seller 
compelled  to  account  for  whatever  loss  his  associ- 
ates may  have  sustained.  Bestor  v.  Barker,  106 
Ala.  210;  Getty  v.  Devlin,  54  N.  Y.  403. 

And  a  subscriber  to  a  paper  by  wbicb  each  sub- 
scriber agreed  Jointly  for  their  mutual  benefit  and 
advantage  to  purchase  certain  lands  designated, 
for  a  price  named,  cannot  purchase  the  lands  for 
a  less  price,  and  compel  bis  associates  to  allow  him 
-more  than  he  paid;  bis  purchase  would  inure  to 
^0  L.  R.  A. 


the  benefit  of  all  tbe'suk)scrit)ers.    Getty  v.  Devlin, 
64  N.  Y.  403. 

And  associates  in  a  common  enterprise  who  con- 
ceal the  fact  of  their  interest  in  property,  nomin- 
ally owned  by  an  outside  party,  and  misrepresent 
its  value  and  the  necessity  for  renting  it  in  order 
to  prevent  competition,  and  induce  the  association 
to  rent  or  purchase  it  at  an  exorbitant  price,  can 
be  compelled  to  account  to  their  associates  for 
whatever  loss  they  sustain  thereby.  Bestor  v 
Barker,  106  Ala.  240. 

And  it  is  not  for  a  member  of  a  voluntary  as- 
sociation wbo  had  induced  his  associates  into  a 
purchase  of  bis  property  for  the  common  benefit, 
concealing  his  ownership  and  misrepresenting  the 
interest  or  advantages  of  the  purchase,  to  show  that 
the  property  was  worth  all  he  received  for  it,  and 
that  all  tbe  advantages  contemplated  from  its  pur- 
cbase have  accrued.    Bestor  v.  Barker,  106  Ala.  240. 

So,  tbe  esute  of  a  deceased  member  of  a  syndi- 
cate wbo  fraudulently  procured  the  conveyance  of 
bis  own  property  to  the  syndicate  at  a  greatly  ad- 
vanced price,  concealing  tbe  fact  that  he  was  tbe 
vendor,  is  liable  on  the  ground  that  he  was  a  part- 
ner, and  that  the  action  therefore  did  not  die  with 
him.  New  Sombrero  Phosphate  Co.  v.  Erlanger,  L. 
R.  6  Ch.  Div.  73,  4S  L.  J.  Ch.  N.  S.  425,  36  L.  T.  N.  S. 
223. 25  Week.  Hep.  436. 

And  the  purchase  by  some  of  the  members  of  an 
association  for  tbe  purpose  of  dealing  in  land  of 
lands  through  a  third  person,  and  turning  them 
over  at  an  advanced  price  to  the  aasociation.  Is  a 
fraud  upon  the  other  members  for  whom  the  per- 
sons thus  purchasing  became  trustees.  McDowell 
v.  Jof ce,  46  III.  App.  627,  Affirmed  149  III.  124. 

And  an  agent  for  a  syndicate,  who  represents 
that  the  title  to  property  ism  another,  and  leads 
tbe  members  to  believe  that  he  will  procure  It  for 
the  benefit  of  the  syndicate,  is  estopped  from  sub- 
sequently claiming  that  he  was  the  owner  of  the 
land  and  from  selling  it  at  an  advance  upon  the 
amount  paid  to  third  persons  for  such  land,  al- 
though tbe  members  of  the  syndicate  had  agreed 
to  pay  the  amount  charged  by  the  agent  under  a 
representation  that  it  could  not  be  obtained  for 
less.    Lyon  v.  Worcester,  40  111.  App.  639. 

So,  a  trustee  of  a  syndicate  for  the  purchase  and 
sale  of  land,  who  by  his  answer  in  an  action  for  an 
accounting  as  such  trustee  shows  that  be  had  pur- 
chased land  from  himself  and  others  instead  of 
from  the  person  mentioned  in  the  syndicate  con- 
tract as  tbe  owner  from  whom  he  had  purchased  at 
a  profit,  must  show  that  he  made  the  profit  under 
such  circumstances  that  a  court  of  equity  would 
permit  him  to  retain  it,  and  the  complainant  does 
not  have  tbe  burden  of  showing  that  be  made  It  in 
violation  of  bis  duty  and  in  fraud  of  tbe  rights  of 
the  other  members  of  tbe  syndicate.  Ferguson  v. 
Bateman,  1  App.  D.  C.  279. 
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caster  was  in  reality  acting  for  him.  and  there- 
fore that  he  has  ai;  equitable  title  to  the  fund. 

Any  surreptitious  dealing  between  one  prin- 
cipal and  the  agent  of  the  other  principal  is  a 
fraud  on  such  other  principal,  cognizable  in 
this  court. 

Pananm  dk  S,  P.  Teleg,  Co.  v.  India  Rubber 
G.  P.  d  Tehg,  Works  Go.  L.  R.  10  Ch.  626. 

When  jurisdiction  has  once  been  obtained, 
it  will  be  retained  for  the  complete  adjudica- 
tion of  the  rights  of  all. 

Phelps.  Juridical  Equity,  pp.  260,  261 ;  Bisp- 
ham,  Eq.  p.  53. 

The  court  will  mould  the  relief  to  the  cir- 
cumstances, such  being  the  unique  power  of 
a  court  of  equity  upon  which  it  has  been 
builded  up,  and  the  sole  motive  for  its  sepa- 
rate existence. 


Grain  v.  Barnes,  1  Md.  Ch.  155;  Eastman  t. 
Savings  Bank,  58  N.  H.  422;  Poland  v.  Lam- 
oille  Valley  R.  Go.  52  Vt.  175;  McQean  v.  M- 
ropolitan  Elev.  R.  Co.  138  N.  Y.  16;  WaUm 
V.  Farmers*  Bank,  76  Va.  12;  Rust  v.  Wanf,6 
Gratl.  50;  Phoenix  Ins.  Co.  v.  Ryland,  69  Md. 
449, 1  L.  R.  A.  548. 

An  agent  or  a  promoter,  whatever  may  be 
the  nature  of  his  employment,  or  under  what- 
ever circumstances,  is  bound,  if  he  has  any 
interest  in  the  matter,  not  only  to  declare  th&i 
fact,  but  to  specify  the  nature  of  his  interest: 
and  all  persons  who  act  with  him,  and  who 
share  in  that  interest,  are  jointly  and  sever- 
ally  bound  to  make  good,  when  their  interest!^ 
discovered,  to  the  principals,  the  whole  benefit 
which  has  been  obtained  without  the  sanction 
of  the  principals. 


No  amount  of  succeesful  practtce  or  KOneral  ac- 
quiescence in  purchases  of  property  by  one  who, 
afterorflranizinfr  a  syndicate  for  the  purchase  of 
the  same  property,  procures  its  transfer  to  the 
syndicate  at  an  advanced  price,  can  Kive  such 
methods  a  standintr  in  a  court  of  equity.  Fergu- 
son V.  Bateman.  1  App.  D.  C.  279. 

In  Fergrusoo  v.  Batemao,  1  App.  D.  C.  279,  Kil- 
bourn  v.  Sunderland,  180  fJ.  8.  505,  82  L.  ed.  1005,  in- 
froL,  was  distinguished  upon  the  ground  that  In 
that  case  the  syndicate  employed  as  agent  for  the 
purchase  of  property  at  a  designated  price,  per- 
sons who  had  already  contracted  for  its  purchase 
for  themselves  at  a  lesser  price,  who  afterwards 
sold  it  to  the  syndicate  at  the  price  fixed  by  it,  the 
parties  thus  coming  into  the  marJcet  upon  their 
own  Judgment,  fixing  the  price  which  they  were 
wiliing  to  pay. 

The  promoters  of  a  syndicate  stand  in  a  fiduciary 
relation  to  it,  and  are  bound  to  make  a  full  and 
fair  disclosure  of  their  interest  in  property  to  be 
purchased  by  it;  and  where  they  suppress  the  fact 
that  they  were  the  real  vendor,  and  that  they  gave 
for  the  property  only  half  what  the  syndicate  was 
going  to  give,  and  had  obtained  the  acceptance  of 
the  contract  by  a  board  created  by  them,  there  is 
no  binding  contract,  and  the  sale  will  be  set  aside 
and  Judgment  given  against  them  for  repayment 
of  the  purchase  money.  New  Sombrero  Phosphate 
Ck).  v.  Erlaoger,  L.  U.  5  Ch.  Div.  73,  46  L.  J.  Ch.  N. 
8.  425, 86  L.  T.  N.  8. 222,  25  Week.  Rep.  436.  And  see 
Baltimorb  Trust  &  Guarantee  Co.  v.  H amble- 
ton. 

And  where  a  syndicate  for  the  purchase  of  min- 
ing property  promotes  a  corporation  and  sells  the 
property  to  it  for  double  the  amount  paid,  and 
prepares  a  prospectus  stating  that  the  directors 
had  entered  into  a  provisional  contract  to  purchase 
the  property  at  a  certain  figure,  when  the  fact  was 
that  they  had  not  done  so,  and  that  the  trustee  who 
purported  to  purchase  on  behalf  of  the  company 
was  really  acting  as  the  agent  of  the  syndicate, 
and  omittiog  to  state  therein  the  names  of  the  real 
owners  and  the  price  which  the  vendors  had  paid 
for  the  property,  it  shows  that  the  syndicate  did 
not,  as  promoters  of  the  company,  make  such  full 
and  fair  disclosure  as  was  required  of  them  in  their 
fiduciary  position.  New  Sombrero  Phosphate  Co. 
V.  Erianger.  25  Week.  Rep.  436,  L.  R.  5  Ch.  Div.  73, 46 
L.  J.  Ch.  N.  S.  425,  36  L.  T.  N.  8.  222. 

So,  the  payment  of  a  large  sum  of  money  to  the 
promoters  of  a  company  out  of  the  purchase  price 
of  a  concession  for  the  working  of  guano  on  a  cer- 
tain  island,  whtch  is  put  in  by  the  owners  and  pro- 
moters of  the  company  at  an  excessive  valuation, 
where  the  concession  was  worthless  and  voidable 
because  of  a  breach  of  the  conditions  thereof,  is 
to  be  regarded  as  fraudulent  and  a  bribe  to  induce 
the  promoters  on  behalf  of  the  company  to  accept 
40  L.  R.  A. 


a  defective  title  to  the  concession,  and  they  are 
therefore  liable  to  refund  the  same.  Phosphate 
Sewage  Co.  v.  Hartmont,  24  Week.  Rep.  530,  L.  R. 
5  Ch.  Div.  894.  46  L.  J.  Ch.  N.  8.  661,  37  L.  T.  N.  8.  J>. 

Where  a  person  projecting  the  formation  of  t 
company  invites  the  public  to  Join  him  in  the  pro- 
ject upon  the  representation  that  he  bud  acquired 
the  property  which  was  intended  to  be  applied  for 
the  purposes  of  the  company,  the  invitation  u 
only  to  participate  in  the  tienefit  of  the  property 
purchased  on  the  terms  on  which  the  projector  hs^ 
acquired  it,  and  the  fiduciary  character  of  the  pro- 
jector would  in  such  case  commence  from  tbe  time 
when  he  first  began  to  deal  with  the  public  and 
would  he  controlled  in  equity  by  the  representa- 
tions he  then  made  to  the  public  Foss  v.  Harbot- 
tie,  2  Hare,  461. 

And  one  who,  having  made  a  contract  for  the 
purchase  of  property,  procures  others  to  Join  him 
in  the  formation  of  a  syndicate  for  the  porcbtse 
of  the  same  property,  representing  to  them  that  it 
belonged  to  the  person  holding  the  title  with 
whom  he  had  contracted,  and  sells  it  to  himself  ts 
trustee  for  such  syndicate  at  an  advanced  price 
procuring  the  conveyance  to  himself  as  trustee, 
will  be  held  in  equity  to  account  to  the  other  mem- 
l)ers  of  the  syndicate  for  their  due  proportion  of 
the  profit  he  actually  made  in  the  transact  ion.  Fer- 
guson V.  Bateman.  1  App.  D.  C.  279. 

Where  persons  form  an  association,  or  begin  or 
start  the  project  of  one,  from  that  time  tbey  stand 
in  a  fiduciary  relation  to  each  other  aod  to  ait 
others  who  may  subsequently  t)ecome  membersor 
subscribers,  and  it  is  not  competent  for  any  one  of 
them  to  purchase  property  for  the  purpose  of  suck 
a  company  and  then  sell  it  at  an  advance  withoutt 
full  disclosure  of  the  facts,  and  they  must  acooant 
to  the  company  for  the  profit,  liecause  it  fs  legiti- 
mately theirs.  Densmore  Oil  Co.  v.  Densmore.  64 
Pa.  43. 

And  one  who  purchases  petroleum  property  fOr 
$19,000,  and  proposing  to  improve  the  property  and 
form  an  oil  company,  aud  representing  tbat  the 
property  cost  $28,000,  and  that  $4,000  workioir  capi- 
tal was  required,  induces  another  to  embark  in  tb^ 
speculation,  placing  the  title  in  another  in  trust 
for  the  association,  after  which  the  venture  proves 
a  failure,  is  answerable  to  the  person  thus  invest- 
ing for  the  moneys  which  without  his  fault  be  Vosi 
in  the  speculation.  Crater  v.  Binninger,  33  N.  J.  L^ 
517,  97  Am.  Dec.  737. 

And  where  land  is  purchased  at  a  comparatlrel5 
low  price  with  a  view  of  turning  it  over  at  a  great 
advance  to  a  company  which  the  purchasers  pro- 
ceeded to  organize,  selecting  three  other  persoBS, 
who  consent  to  lend  their  names  knowing  Ifttl* 
and  caring  nothing  about  the  business  in  band,  to 
Satisfy  the  law  requiring  five  corporators,  aod  in- 
duce other  persons  to  take  stock  in  the  compaDy 
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Bagnall  v.  Carlton,  L.  R.  6  Ch.  Div.  885. 

Messrs.  Charles  Marshall,  William  L« 
Marbury,  and  Henry  J*  Bowdoin,  also 
for  appellants. 

Messrs.  Richard  M.Venabl^  and  Ed- 
win G.  Baetjer,  for  appellee: 

Even  If  Rhind  knew  that  Lancaster's  profit 
was  concealed  from  the  syndicate,  and  with 
this  knowledge  paid  over  the  money  to  Lan- 
caster, the  syndicate  must  recover  it  from  Lan- 
caster, and  cannot  recover  it  from  Rhind,  or, 
which  is  the  same  thing,  out  of  a  fund  to 
which  he  is  entitled. 

Whaley  Bridge  Calico  Printing  Co.  v.  Oreen, 
L.  R  5  Q  B.  Div.  109. 

In  an  interpleader  suit  the  only  question  to 
be  tried  is  the  title  to  or  lien  on  the  debt  in 
<}ontroversy. 


National  Park  Bank  v.  Lanalian,  60  Md. 
477. 

The  claimant  who  cannot  show  a  lien  on 
the  fund  in  the  stockholders'  hands  has  no 
standing  in  an  interpleader  suit,  no  matter 
whether  the  claimant  who  has  the  fund  is  in- 
debted to  the  other  claimant  or  not. 

Zihlman  v.  Zihlman,  75  Md.  372;  Sherman  v. 
Partridge,  4  Duer.  646;  Spring  v.  South  Caro- 
lina Ins,  Co.  8  Wheat.  268,  5  L.  ed.  614. 

McSherry,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

There  are  ten  appeals  now  before  us  in  a 
single  record,  but  only  one  opinion  will  be  re- 
quired to  cover  them  all;  because,  while  there 
are  some  slight  variations  in  minor  details, 
the  material  facts  in  all  the  cases  are  identical 


by  representing  that  the  land  had  cost  nearly  eigrht 
times  the  price  actually  paid,  and  receive  money 
from  8ut)scribers  as  olBcers  of  the  company,  and 
pay  it  over  to  themselves  Individually  as  considera- 
tion money,  the  stockholders  can  recover  in  an  ac- 
tion affainst  them  for  money  had  and  receive  the 
difference  between  the  actual  and  represented  cost 
of  the  land;  and  althouf^h  one  of  them  alone  had 
received  the  money,  the  action  will  lie  in  the  form 
ex  contractu  against  both.  Vulcan  Oil  Co.  v. 
Simons,  6  Phila.  56L 

So,  persons  owning  oil   lands  which  cost  them 
about  $30,000,  who  procure  a  subscription  paper  to 
be  drawn  in  which  the  subscribers  agree  to  pay  the 
«ums  set  opposite  their  names  for  the  purchase  of 
the  property  at  the  sum  of  $125,000,  and  subscribe 
the  paper,  not  intending  to  pay;  and  knowing  that 
they  will  not  have  to  pay  their  subscriptions  and 
cause  it  to  be  circulated  and  subscriptions  to  be 
procured  for  the  purpose  of  filling  up  8ul)scrip- 
tions  given  away  by  them  in  what  may  properly 
be  called  decoy  subscriptions,  procuring  subscrip- 
tions upon  the  assurance  that  the  original  cost  of 
the  land  was  $125,000,  and  upon  the  belief  upon  the 
part  of  the  subscribers  that  they  t)ecome  such  on 
tt  footing  of  equality  with  others,  the  money  which 
is  subscribed  being  divided  among  and  retained 
by  tbem,  are  liable  therefor,  as  the  fair  implica- 
tion of  such  paper  is  that  the  lands  were  to  be 
boug'bt  of  the  owners,  and  that  such  owners  are 
not  any  of  those  who  subscribed  as  purchasers, 
-and  that  each  is  engaged  in  an  enterprise  for  the 
mutual  and  common  t>eneflt  and  advantage  of  all, 
and  that  each  has  a  common  Interest  with  the 
others  according  to  the  amount  of  his  subscription. 
Getty  V.  Devlin,  64  N.  Y.  403. 

And  where  the  owner  ot  mines  worth  not  more 
than  iB4.000  agrees  with  another  to  promote  a  com- 
pany to  purchase  them  at  £7,000  of  which  the  lat- 
ter ia  to  receive  £3,000,  and  the  company  is 
fornaed,  the  parties  to  the  agreement  becoming 
parties  to  a  prospectus  in  which  such  facts  are 
fraudulently  concealed,  and  in  their  capacity  as  di- 
rectors by  the  like  fraudulent  concealment  they 
Induce  the  company  to  complete  the  purchase,  a 
hill  will  lie  by  one  of  the  shareholders  on  behalf  of 
bimelf  and  others  where  the  majority  thereof  re- 
fuse to  take  steps  to  get  the  contract  set  aside, 
sucb  niajority  being  due  to  the  votes  of  the  parties 
wbo  perpetrated  the  fraud,  and  the  agreement  will 
be  canceled  and  the  company  wound  up.  Atwool 
V.  Merry  weather,  37  L.  J.  Ch.  N.  8.  35. 

And  one  who  associates  himself  with  another 
-wbo  bas  purchased  certain  calico  printing  works 
for  tbe  sum  of  £15.000,  to  promote  the  formation 
of  a  tjompany  to  purchase  such  works,  which  com- 
pany is  ultimately  formed  and  such  promoters  are 
made  directors,  which  purchases  such  property  for 
£20SXXK  with  an  agreement  between  the  promoters 
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thatthe  vendor  should  pay  the  other  £8,000  out  of 
the  purchase  money,  is  not  entitled  to  secure  any 
profit  to  himself  out  of  the  formation  of  the  com- 
pany without  the  knowledge  of  the  directors,  and 
they  are  entitled  to  treat  the  agreement  as  made  in 
their  behalf,  and  enforce  it  against  such  vendor, 
and  are  entitled  to  recover  so  much  of  the  £3,000, 
which  he  agreed  to  pay  to  the  other  promoter,  as 
remains  unpaid.  Whaley  Bridge  Calico  Printing 
Co.  V.  Green,  L.  II.  5  Q.  B.  Div.  109,  49  L.  J.  Q.  B.  N. 
8.  326,  41  L.  T.  N.  8.  674,  28  Week.  Rep.  851. 

But  while  a  sale  by  a  member  of  a  voluntary  as- 
sociation of  his  own  property  to  his  associates  for 
the  common  benefit,  inducing  them  to  purchase, 
and  concealing  the  fact  that  he  is  the  real  vendor, 
and  misrepresenting  the  interest  or  advantage  of 
the  purchase  or  the  value  of  the  property,  is  void- 
able at  the  election  of  the  parties  injured,  there 
must  be  a  restoration  or  compensation  for  what- 
ever of  benefit  they  may  have  derived  from  it. 
Bestor  v.  Barker,  106  Ala.  240. 

And  persons  Joining  an  association  formed  for 
the  purchase  of  property  to  which  other  meml)ers 
of  the  association  conveyed  proi>erty  belonging  to 
themselves  at  a  greatly  advanced  price  over  the 
cost  thereof,  fraudulently  representing  that  it  was 
purchased  from  a  third  person  and  that  each  was 
engaged  in  an  enterprise  for  the  mutual  and  com- 
mon t)eneflt  of  all,  and  that  they  had  paid  their 
proportionate  share  of  the  price,  cannot  maintain 
an  action  for  the  recovery  of  the  entire  amount 
paid  by  them,  where  they  cannot  or  have  not  re- 
stored the  persons  thus  defrauding  tbem  to  a  posi- 
tion which  they  were  in  before  the  transfer  to 
the  company.    Getty  v.  Devlin,  54  N.  Y.  408. 

And  the  rule  that  the  doctrine  that  associates 
who  engage  in  a  common  enterprise  for  their 
mutual  benefit  have  tbe  right  to  demand  and  ex- 
pect from  each  other  good  faith  in  all  that  relates 
to  their  common  interest,  and  one  of  the  sub- 
scribers cannot  be  permitted  to  take  to  himself  a 
secret  or  separate  advantage  to  the  prejudice  of 
his  associates,  applies  to  a  purchase  made  before 
the  formation  of  tbe  association  as  well  as  to  a 
purchase  made  after  It  has  been  laid  down.  G^tty 
V.  Devlin,  54  N.  Y.  408. 

Upon  the  other  hand,  it  has  t)een  held  that  any 
man  or  number  of  men  who  are  the  owners  of  any 
kind  of  property,  real  or  personal,  may  form  an 
association  with  others  and  sell  that  property  to 
the  association  at  any  price  which  may  be  agreed 
upon  between  tbem,  no  matter  what  it  may  origi- 
nally have  cost,  provided  there  be  no  fraudulent 
misrepresentations  made  by  the  vendors  to  their 
associates.  Lungren  v.  Pencil,  10  W.  N.  C.  297; 
Densmore  Oil  Co.  v.  Densmore,  64  Pa.  43;  Kilboum 
V.  Sunderland,  130  U.  8.  505,  32  L.  ed.  1006. 

Within  this  doctrine  a  transaction  by  which  a 
person  who  had)  purchased  oil  property  and  con- 
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and  precisely  the  same  legal  principles  are  ap- 
plicable to  tbem. 

Some  time  Id  the  early  fall  of  1892,  the  ap- 
pellee, Ck>ldeD  Rhind,  a  resident  of  the  state  of 
GkK>rgia,  obtained  authority  from  the  governor 
and  treasurer  of  South  Carolina  to  float  for 
that  state,  upon  certain  stipulated  terms,  an 
issue  of  about  six  millions  of  her  4  per  cent 
bonds,  the  proceeds  of  which  were  to  be  used 
in  retiring  an  outstanding  and  shortly  matur- 
ing prior  series  known  as  Brown  Consols.  He 
proceeded  to  New  York,  and  after  endeavor- 
ing, without  success,  to  organize  a  syndicate 
to  purchase  the  bond?,  suggested  a  change  in 
the  character  of  the  securities  and  then  re- 
sumed his  efforts.  By  the  new  scheme  the 
bonds,  instead  of  being  4  per  cent  forty-year 
bonds,  were,  subject  to  the  approval  of  the 


legislature,  to  be  4i  per  cent  twenty-forty- 
year  bonds,  and  were,  when  negotiated,  to  net 
Ihe  state  par.  Rhind  approached  a  banker  b^ 
the  name  of  Lancaster,  who  carried  on  busi- 
ness in  both  New  York  and  Richmond,  and 
agreed  to  give  him.  as  compensation  for  hi» 
aid  in  forming  a  syndicate,  one  third  of  the 
commissions  which  Rhind  himself  might  realize- 
out  of  the  transaction.  Failing  to  secure  a 
suflicient  number  of  subscribers  in  New  York, 
Lancaster,  acting  for  and  as  the  agent  of 
Rhind,  proceeded  to  Richmond,  in  the  month 
of  December,  and  there  enlisted  the  co-opera- 
tion of  the  banking  Arm  of  Williams  &  Son. 
one  of  whose  members  suggested  that  he  could 
probably  fill  up  the  syndicate  from  amongst 
his  acquaintances  in  Baltimore. 
Accordingly,    with    the   sanction  and   ap- 


veyed  one-sixth  shares  to  five  others  at  actual 
cost,  after  which  the  six  sold  elffbty- fourth  iDter- 
ests  to  others,  when  the  whole  party  as  owners  of 
the  eiffhty-fourth  interests  combined  together  to 
form  a  company,  putting  in  the  property  on  the 
basis  of  a  much  higher  value  than  that  actually 
paid  for  it  by  the  original  purchaser,  is  not  illegal, 
as  the  original  purchaser  did  not  stand  in  a 
fiduciary  relation  with  the  other  shareholders  and 
could  sell  property  to  the  association  at  such  price 
as  they  might  agree  upon  without  reference  to  the 
original  cost.    Lungren  v.  Pennell,  10  W.  N.  C.  297. 

So,  persons  who  had  for  a  considerable  time  been 
the  owners  of  property,  having  acquired  it  with  no 
reference  to  the  formation  of  a  company,  and  had 
Improved  and  developed  it  by  a  very  large  outlay 
of  their  own  capital,  may  put  their  own  price  upon 
it  in  the  formation  of  a  company  to  which  they 
sell  it.    Densmore  v.  Densmore,  64  Pa.  48. 

And  one  who  forms  an  association  with  others, 
and  sells  property  to  the  association  which  he  had 
previously  owned,  is  not  bound  to  disclose  the 
profit  which  he  may  realize  by  the  traosactioo; 
being  in  no  sense  an  agent  or  trustee  in  the  origi- 
nal purchase,  it  follows  that  there  is  no  fiduciary 
relation  between  the  parties  which  affects  him  with 
a  trust.  Densmore  Oil  Co.  v.  Densmore,  64  Pa.  43; 
Lungren  v.  Pennell,  10  W.  N.  C.  297. 

And  the  fact  that  the  principal  or  active  mem- 
ber of  a  syndicate  commenced  negotiating  with 
some  of  the  persons,  who  afterwards  became  di- 
rectors with  a  view  to  the  formation  of  a  company, 
does  not  make  the  syndicate  promoters  or  agents 
of  such  company.  New  Sombrero  Phosphate  Co. 
V.  Erlanger,  L.  R.  6  Ch.  Div.  78,  25  Week.  Rep.  486, 
46  L.  J.  Ch.  N.  S.  425.  86  L.  T.  N.  S.  222. 

So.  where  a  lease  of  an  island  containing  exten- 
sive deposits  of  phosphate  of  lime  is  contracted  to  be 
sold,  subject  to  the  sanction  of  the  court,  to  a  per. 
son  who  was  in  fact  the  agent  or  trustee  for  a  syn- 
dicate of  speculators  who  agreed  to  sell  the  prop- 
erty to  a  trustee  for  a  company  to  be  organized  for 
its  purchase  for  double  the  price  at  which  he  had 
purchased,  the  syndicate  will  be  deemed  to  have 
purchased  the  property  as  of  the  date  when  it  was 
contracted  to  be  sold  to  the  members  thereof,  and 
from  that  date  they  were  at  liberty  to  dispose  of  it 
as  they  thought  proper,  but  as  there  was  no  one  rep- 
resenting the  future  company  who  could  then  treat 
the  syndicate  as  being  in  a  fiduciary  relation  to- 
ward him,  the  company  is  not  entitled  to  set  aside 
the  contract,  because  there  was  no  disclosure  of 
the  price  at  which  the  syndicate  had  purchased,  or 
to  say  that  the  syndicate  memt>ers  were  trustees  as 
to  the  difference  between  the  two  purchases.  New 
Sombrero  Phosphate  Co.  v.  Brlanger,  L.  R.  5  Ch. 
Div.  73,  25  Week.  Rep.  486,  46  L.  J.  Ch.  N.  S.  425,  36 
L.  T.  N.  S.  222. 

But  though  the  promoters  of  a  company  are  not 
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to  be  considered  as  standing  in  the  positioo  of 
trustees  towards  the  company  so  that  they  may  not 
lawfully  make  a  profit  upon  a  sale  of  property  to  It,, 
they  do  stand  in  a  fiduciary  relation  toward  it.  and 
are  bound  to  gpive  it  the  opportunity  of  exercising, 
through  fair  and  independent  directors,  an  inde- 
pendent Judgment  upon  all  matters  aSecting-  Its 
existence.  Brlanger  v.  New  Sombrero  Phosphate 
Co.  89  L.T.N.S.26e,L.  R.  3  App.  Cas.  1218,  48  L.  J. 
Ch.  N.  S.  73,  27  Week.  Rep.  65. 

And  where  a  syndicate  is  formed  for  the  purpose- 
of  purchasing  mining  property,  and  a  company 
formed  to  which  the  syndicate  resells  the  property 
at  double  the  price  they  had  given  for  it,  the  syndi* 
cate  nominating  the  five  directors,  two  of  whom 
are  out  of  England  at  the  time,  and  a  third  is  a 
member  of  the  syndicate  and  the  nominal  vendor 
of  the  company,  and  the  fourth  a  personal  friend 
of  the  leading  member  of  the  syndicate,  receiving 
his  qualification  from  him,  the  fifth  only  bein^  an 
independent  director,  and  the  solicitor  of  the 
the  company  being  also  a  member  of  the  syndicate,, 
the  company  is  entitled  to  rescission  of  the  contract 
of  purchase  which  was  adopted  by  the  three  last- 
named  directors  under  theadvioe  of  the  solicitor, 
and  repayment  of  the  whole  of  the  purchase  money. 
Erlanger  v.  New  Sombrero  Phosphate  Go.  80  L.  T. 
N.  S.  269,  L.  R.  3  App.  Cas.  1218,  48  L.  J.  Ch.  N.  S.  73. 
27  Week.  Rep.  65;  New  Sombrero  Phosphate  Co.  v, 
Erlanger,  25  Week.  Rep.  486,  L.  R.  5  Ch.  Div.  73^ 
46  L.  J.  Ch.  N.  S.426,  36  L.  T.  N.  8.  222. 

c.  Purchases  tDith  secret  advantages. 

A  person  engaged  in  a  common  enterprise  with 
others,  who  also  acts  as  an  agent  on  behalf  of  all 
the  associates  for  the  purchase  of  a  gold  mine,  who 
secretly  stipulates  for  advantages  to  himself  in 
the  shape  of  commissions  from  the  vendor  of  the- 
mine,  will  be  held  to  account  for  them  and  share 
them  with  his  associates.  Emery  v.  Parrott«  VSfi 
Mass.  05. 

And  a  person  employed  as  an  agent  for  the  aale 
of  mining  property,  who  makes  false  representa- 
tions that  the  price  at  which  he  offered  it  was  the 
price  which  the  owners  were  to  receive,  and  that 
he  was  not  to  receive  any  profit  by  the  sale,  who 
joins  a  syndicate  for  its  purchase,  oontributincr  the 
t>onus  given  him  for .  getting  them  to  bay  the 
property,  is  not  to  be  regarded  as  the  agent  of  the 
vendors  in  selling  their  property,  so  that  his  fraud 
will  be  imputable  to  them  notwithstanding  the 
fact  that  they  are  personally  innocent  of  misrep- 
resentation. Cortes  Co.  v.  Thannhauser,  45  Fed. 
Rep.  780. 

And  one  who  becomes  the  partner  of  a  persoo 
associated  with  others  in  a  common  enterpriaew 
and  acting  as  an  agent  on  their  behalf  for  the  par> 
chase  of  a  gold  mine,  secretly  stipulating  for  ad- 
vantages to  himself  in  the  shape  of  commiaBloB» 
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proval  of  LaDcaster,  I.  Skelton  Williams  went 
to  Baltimore  in  the  latter  part  of  December, 
approached  and  interviewed  the  appellants 
and  others,  and  solicited  them  to  join  the  sjn 
dicate;  and  if  this  was  not  done  with  the 
knowledge  of  Rhind,  certainly  it  was  subse- 
quently ratified  by  him.  Williams  repre- 
sented to  the  appellant  that  all  the  subscribers 
to  the  bond  purchase  were  to  be  placed  on  the 
same  footing  of  perfect  equality,  and  that  each 
was  to  share  alike  in  the  profits  of  the  venture. 
He  further  represented  that  there  were  ex- 
penses connected  with  the  syndicate  that 
would  have  to  be  provided  for  out  of  the 
profits.  After  considerable  negotiation  a  suf- 
ficient amount  was  conditionally  subscribed  in 
Baltimore  to  make  up  with  what  had  been 
taken  elsewhere,  the  sum  of  two  millions  of 


dollars;  and  the  Baltimore  Trust  &  Guaran- 
tee Company  was  selected  as  the  agent  of  the^ 
syndicate  to  carry  out  and  consummate  the^ 
transaction.  Each  of  the  appellants  became  a 
subscriber,  and  each  signed  a  memorandum 
setting  forth  the  terms  and  specifying  the 
amount  of  his  subscription;  and  whilst  these 
papers  were  executed  at  different  times,  they 
all  bear  date  on  the  30th  of  December,  1892. 
and  they  were  all  executed  in  anticipation  of 
the  purchase  of  the  bonds  from  the  state. 
The  material  parts  of  these  subscription  con- 
tracts are  in  these  words: 

"2.  The  said  Trust  Company  shall  pay  ia 
R.  A.  Lancaster  &  Co. ,  of  New  York  city,  for 
syndicate  expenses,  two  thirds  of  the  interest 
on  said  bonds  from  January  1,  1898,  to  July  1, 
"        that  may  be  received  by  it,  that  is  to  say, 


from  the  vendor  of  the  mine  with  knowledge 
of  bis  position,  unitinir  with  blm  to  effect  the  sale 
of  the  property  to  the  associates  for  the  salce  of 
dividing  with  him  the  secret  commissioa  which  the 
vendor  had  agreed  to  pay,  being  fully  covnizant  of 
the  illeeral  conduct  of  his  associate,  and  partioi- 
patiog  in  the  profits  of  the  transaction,  will  be 
compelled  to  disgorge  the  secret  gain  which  he 
thus  obtained  and  divided  with  the  others.  Emery 
V.  Parrott,  107  Mass.  85. 

So,  a  financial  afrent  who  agrees  with  the  ven- 
dors of  a  mine  to  sell  it  to  a  company  to  be  formed 
by  him  for  its  purchase  at  a  price  named  and  that 
be  should  receive  20  per  cent  of  the  amount  of  the 
allotted  capital,  which  company  was  sutnequently 
formed  and  the  mine  purchased,  is  liable  to  such 
company  for  the  amount  of  the  secret  profit  which 
be  bad  made,  but  in  estimatinir  the  amount  of 
such  profit  he  is  to  be  allowed  all  sums  bona  fide 
expended  in  .securing  the  services  of  the  directors 
and  providing  for  their  qualification,  and  any  pay- 
ments legitimately  made  to  the  brokers  and  officers 
of  the  company,  and  to  the  public  press  in  relation 
to  the  company.  Emma  Silver  Min.  Co.  v.  Grant, 
L.  R.  11  Ch.  Div.  918,  40  L.  T.  N.  9.  804. 

And  a  newspaper  statement  by  the  promoters  of 

an  oil   company  that  negotiations   now  pending 

will  in  a  few  days  place  the  company  In  possession 

of  the  most  successful  oil  territory  in  America, 

and  suggesting  to  those  contemplating  investment 

that  a  few  advance  subscriptions  for  stock  might 

be  obtained  at  once  at  the  original  price  of  $1  per 

share,  leading  to  the  inference  that  much  of  the 

stock  was  already  taken,  when  no  such  negotia- 

tlona    were    pending   and    no   stock    had   been 

sold,  as  a  solicitation  iaddressed  to  persons  known 

or  unknown  to  share  in  an  enterprise  directed  to  a 

oommon  end   must  be   regarded   as  fraudulent, 

both  m  what  it  alleges  and  in  what  it  was  designed 

to  conceal.    Tulcan  Oil  Co.  v.  Simons,  6  Phila.  661. 

80,  where  members  of  a  syndicate  under  cover  of 

a  secret  option  for  the  purchase  of  land  at  $4,000 

procured  it  for  the  syndicate,  representing  that  the 

owner's  price  was  $8,000,  the  other  members  ad- 

vancini;  their  share  and  believing  that  the  persons 

so  representing  were  to  share  equally  with  them, 

and  that  the  payment  of  such  price  was  necessary 

to  secure  the  land,  the  members  tbus  defrauded 

are  entitled  to  relief.    Her  v.  Grlswold,  88  Iowa, 

442. 

And  such  right  is  not  affected  by  the  fact  that 
the  land  was  of  increasing  value,  and  worth  the 
a  moun  t  represented.  Her  v. Grlswold,  83  Iowa.  442. 
And  members  of  a  syndicate  who  purchased 
property,  and  are  induced  by  the  representations 
of  one  of  their  number  as  to  the  purchase  price  to 
pay  tlie  full  price  therefor,  and  to  allow  such  per- 
son a  two-fifths  interest  therein,  under  the  suppo- 
giUon  that  such  person  contributed  bis  Just  pre 
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portion,  are  entitled  to  their  interest  in  the  land. 
Shoufe  V.  Griffiths,  4  Wash.  161. 

And  such  right  is  not  affected  by  the  fact  that 
the  land  was  worth  all  that  such  memt>ers  had 
fraudulently  represented  to  be  its  purchase  price. 
Shoufe  V.  Griffiths,  4  Wash.  161. 

And  false  representations  of  a  person  employed 
to  sell  a  mining  claim,  while  negotiating  with  a 
syndicate  organized  for  its  purchase,  that  the 
price  at  which  he  offered  the  property  was  the 
price  which  the  owners  were  to  receive,  and  that 
neither  he  nor  they  were  to  receive  any  profits  by 
the  sale,  when  in  fact  the  price  for  which  It  was 
offered  was  far  in  excess  of  that  which  the  owners 
were  to  receive,  which  excess  was  to  go  for  his  ben- 
efit, is  sufficient  to  annul  the  sale  where  such  agent 
was  about  to  enter  into  the  fiduciary  relation  of  a 
copurcbaser  with  those  to  whom  he  made  it  by 
Joining  the  syndicate  and  subscribing  thereto,  but 
was  not  investing  any  money,  his  contribution 
consisting  mainly  of  a  bonus  for  getting  them  to 
buy  the  property.  Cortes  Co.  v.  Thannhauser,  45- 
Ped.  Rep.  730. 

80.  where  four  out  of  about  five  persons  who  en- 
tered into  a  provlsionil  contract  to  purchase  a  mine 
which  they  agreed  to  sell  for  their  Joint  benefit  to  a 
company  were  deceived  by  the  fifth, who  represent- 
ed to  them  that  the  vendor  would  not  take  less  than 
about  £86,000,  when  he  had  secretly  obtained  from 
him  an  agreement  that  if  the  contract  were  perfect- 
ed and  money  paid  be  should  receive  therefrom  a 
bonus  of  £20,000,  after  which  two  of  the  four,  hav- 
ing absolute  power  from  the  rest  to  sell  to  the 
intended  company,  formed  themselves  with  others 
into  a  committee  of  management,  and  being  still 
ignorant  of  the  surreptitious  agreement,  issued  a 
prospectus  stating  that  a  contract  had  been  en- 
tered into  for  the  purchase  by  the  company  of  the 
entire  property  for  £1^000,  including  ail  prelim- 
inary expenses  and  a  premium  to  the  parties  in- 
curring the  risk  of  the  original  purchase,  and  a 
company  was  established  and  the  requisite  capita 
paid  up  and  the  provisional  contract  perfected, 
the  £20,000  transaction  is  fraudulent  and  void,  not 
only  as  against  the  four  original  purchasers,  but 
also  as  against  the  company,  notwithstanding  the 
mine  proved  to  be  cheap  at  the  price  at  which  it 
was  purchased.  Beck  v.  Kantorowicz,  8  Kay  Sc  J. 
230. 

And  representations  by  members  of  an  associa- 
tion about  to  make  a  purchase  for  its  benefit  acting 
for  all  that  an  option  has  been  obtained  at  a  certain 
sum  when  in  fact  a  rebate  was  to  be  made  there- 
from, upon  which  the  others  rely  in  entering  into 
an  agreement  for  the  purchase  thereof  with  those 
making  such  representations,  constitutes  actual 
fraud  entitling  the  persons  defrauded  to  an  ac- 
counting, though  no  partnership  exists  between 
them.    Bunn  v.  Schnellbacber,  168  III.  828. 
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a  commission  of  H  P^i'  <^^^  out  of  the  interest 
or  profit  received  on  said  bonds.  8.  The  said 
.  .  .  shall  have  no  right  by  virtue  of  his 
said  subscription  to  actual  delivery  of  said 
bonds  from  said  trust  company,  but  shall,  in 
addition  to  the  interest  provided  for  by  §  2 
hereof,  be  entitled  to  receive  from  said  trust 
company  a  share  of  the  whole  profits,  if  any, 
that  may  be  realized  by  the  sale  of  said  bonds 
by  syndicate,  at  a  greater  price  than  that  paid 
for  the  same,  the  share  of  the  said  ...  in 
the  said  profits  to  be  in  the  proportion  that  the 
number  of  said  bonds  subscribed  for  by  him 
ma^  bear  to  the  whole  number  of  bonds  sub- 
scribed for  by  the  syndicate.  4.  The  said 
Baltimore  Trust  &  Guarantee  Company  is  also 
authorized   to  pay  K.   M.   Marshall  &  Bro. 


Jan., 

$2,500;  the  Bank  of  Charleston,  N.  B.  A., 
fl,00O;  the  Baltimore  Trust  &  Guarantee 
Company,  $500,  and  such  other  expenses  as 
may  be  authorized  by  the  syndicate.  5.  It  is 
understood  that  the  syndicate  shall  have  the 
same  rights  and  privileges  in  the  balance  of 
about  $3,800,000  of  bonds  as  hereinbefore  pro- 
vided with  reference  to  the  said  $2,000,000  of 
said  bonds." 

The  subscriptions  first  made  related  only  to 
the  sum  of  two  millions  of  the  issue,  but  un- 
der the  fifth  clause,  an  option  was  given  to  the 
subscribers  to  take  the  residue  of  the  bonds, 
amounting  to  $8,250,000,  on  precisely  the 
same  terms.  This  option  was  availed  of  on 
March  7,  1898.  It  was  understood  that  the 
subscriptions  for  the  first  two  millions  were 


The  rule  to  be  applied  to  the  case  of  one  person 
falsely  representing  the  value  of  the  property  in- 
duoinflr  another  to  join  an  association  with  others 
and  take  shares  in  suoh  property,  the  value  of 
which  had  been  misrepresented,  however,  is  that 
the  person  misrepresentingr  is  responsible  for  those 
Injuries  resultinf?  to  the  other  which  must  be  pre- 
sumed to  have  been  within  his  contemplation  at 
the  time  of  the  commission  of  the  fraud.  Grater 
v.  Binniufirer,  33  N.  J.  L.  513. 

And  the  objection  that  a  trustee  of  an  associa- 
tion for  the  purchase  of  lands  for  the  purpose  of 
layinflT  out  a  town  cannot  make  a  profit  by  the  pur- 
chase of  the  trust  property  can  only  be  raised  by 
persons  interested.  McKinley  v.  Irvine,  18  Ala.  881. 
And  the  formation  of  a  company  consisting  of 
eight  persons,  seven  of  whom  were  the  directors 
and  the  eighth  a  solicitor,  for  the  purpose  of  work- 
ing a  patent  belonging  to  some  of  the  shareholders, 
in  which  the  directors  allotted  shares  without  con- 
sideration to  some  of  their  number,  to  which  all 
the  members  consented,  is  not  a  fraud  as  against 
shareholders  who  became  such  more  than  a  year 
afterwards  without  being  informed  of  the  manner 
In  which  the  original  shares  had  been  allotted, 
where  no  prospectus  was  ioflied  and  it  was  at  first 
Intended  to  be  a  private  partnership  Id  which  no 
other  members  should  be  admitted;  and  the  ofiBcial 
liquidator  as  representing  the  company  cannot 
call  upon  the  directors  under  the  company^s  act  to 
account  for  the  value  of  shares  so  allotted  to  them. 
Re  British  Seamless  Paper  Box  Co.  L.  R.  17  Ch.  Div. 
467,  50  L.  J.  Ch.  N.  S.  497,  44  L.  T.  N.  S.  498,  29  Week. 
Rep.  090. 

But  a  company  organized  for  the  purpose  of 
working  certain  patents  for  the  defecation  and 
utilization  of  sewage  in  the  formation  of  which  the 
promoters  and  others  put  in  a  concession  for  the 
working  of  guano  on  a  certain  Island,  which  was 
voidable  and  unprofitable  throush  a  breach  of  the 
conditions  thereof,  at  the  price  of  £65.000,  the  pro- 
moters to  be  paid  the  sum  of  £15,000  out  of  the  pur- 
chase  money,  is  not  precluded  from  suing  for  such 
fraud  by  the  absence  of  proof  that  the  present 
shareholders  were  shareholders  at  the  time  of  trans- 
actions complained  [of.  Phosphate  Sewage  Co.  v. 
Hartmont,  24  Week.  Hep.  630,  L.  R.  5  Ch.  Div.  394, 
46  L.  J.  Ch.  N.  S.  661,  37  L.  T.  N.  S.  9. 

d.  Dealinga  between  associatiorui  having  common 
members. 

Sales  by  the  general  manager  of  a  syndicate  or- 
ganized to  deal  in  mining  shares  and  to  purchase 
from  and  to  sell  to  other  associations,  made  to  an 
association  of  which  some  of  the  members  of  the 
selling  syndicate  were  members,  are  not  beyond  the 
authority  of  the  manager  though  disadvantageous 
to  a  member  not  belonging  also  to  the  other  asso- 
ciation.   Laughton  v.  Griffin  [18951  A.  C.  104. 

And  the  manager  of  a  syndicate  who  sells  the 
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bonds  belonging  to  it  to  another  syndicate  having 
common  members,  which  bonds  afterwards  im- 
prove in  value.  Is  not  chargeable  with  their  im- 
proved value  where  the  former  syndicate  had  over- 
purchased,  and  the  transfer  was  of  the  excess,  and 
was  made  to  relieve  it  of  the  difficulty  In  which  it 
was  placed  by  the  overpurchase,  and  the  loss  which 
a  forced  sale  would  cause.  Laughton  v.  Qriffln 
[1895]  A.  C.  104. 

So,  while  a  loan  by  a  syndicate  to  another  syndi- 
cate having  common  members  is  improper  there 
in  nothing  of  which  complaint  can  be  made  against 
Its  manager  where  the  money  was  repaid  with  In- 
terest exceeding  the  amount  which  the  bank  was 
charging  for  interest.  Laughton  v.  Griffin  [1805] 
A.  C.  104. 

And  a  transaction  by  the  manager  of  a  syndicate, 
entered  upon  his  books  as  being  had  with  another 
syndicate  which  in  fact  had  no  existance,  the  en- 
tries representing  matters  in  which  he  alone  was  in- 
terested, could  not  stand  If  challenged  by  a  person 
interested  therein,  but  where  the  amount  involved 
which  would  be  credited  to  the  person  complaining 
would  necessarily  fall  short  of  the  sum  with  which 
he  is  charged  as  his  share  of  Che  general  loss  on  the 
accounting  which  he  has  not  paid,  the  account  of 
the  manager  will  not  be  opened.  Laughton  v. 
Griffin  [18951  A.  C.  104. 

But,  contracts  for  the  leasing  of  roiling  stock  to 
a  railroad,  madeby  a  syndicate  composed  mainly  of 
directors  of  the  railroad  and  persons  Interested  in 
its  organization,  and  the  raising  of  money  by  car- 
trust  certificates  Issued  to  themselves  or  to  other 
members  of  the  syndicate,  are  a  constructive  fraud 
upon  a  prior  mortgagee,  and,  so  far  as  they  are 
securities  at  all,  must  be  treated  as  mortgages. 
McGourkey  v.  Toledo  &  O.  C.  R.  Co.  146  U.  S.  536, 
86  L.  ed.  1079. 

And  any  arrangement  by  which  directors  of  a 
corporation  become  Interested  adversely  to  it  by 
entering  associations  or  syndicates  for  the  purpose 
of  making  contracts  with  it  or  securing  to  them- 
selves a  share  in  the  profits  of  any  transaction  to 
which  it  is  a  party  is  voidable  at  the  election  of  the 
corporation  or  of  the  party  whose  rights  were  sac- 
rificed. McGourkey  v.  Toledo  &  O.  C.  B.  Co.  146 
U.  S.  536,  36  L.  ed.  1079. 

And  contracts  by  which  railroads  lease  or  pur- 
chase rolling  stock  by  conditional  sale  made  by  the 
contractors  with  themselves  or  with  others  with 
whom  they  have  associated  in  confidential  relations, 
which  appear  to  have  been  made  directly  or  indi- 
rectly for  their  own  benefit,  will  not  be  given  ef- 
fect by  the  courts.  McGourkey  v.  Toledo  &  O.  C. 
R.  Co.  146  U.  S.  536,  86  L.  ed.  1079. 

So,  where  persons  owning  a  concession  from  a 
foreign  government,  knowing  at  the  time  that 
through  their  default  It  was  voidable  and  liable  to 
forfeiture,  combined  together  to  form  a  oompany 
to  purchase  it,  and  fraudulently  sell  it,  being  aware 
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only  to  be  biDding  in  the  event  that  the  syndi- 
cate should  succeed  in  disposing  of  that  amount 
of  the  bonds  to  parties  in  South  Carolina  or 
elsewhere  outside  of  the  syndicate.  This  con- 
dition having  been  ultimately  complied  with, 
a  meeting  of  the  members  of  the  syndicate 
was  held  m  Baltimore,  on  January  the  11th  or 
12th,  1898,  and  this  meeting  was  attended  bv 
Lancaster.  It  is  proved,  beyond  the  possibil- 
ity of  a  doubt,  that  Lancaster  then  and  there, 
and  repeatedly  afterwards,  unequivocally  de- 
clared that  he  had  no  interest,  beyond  about 
$500  for  traveling  expenses,  in  the  fund  pay- 
able under  the  second  clause  of  the  subscrip- 
tion agreements  to  R.  A.  Lancaster  &  Com- 
pany ''for  syndicate  expensts." 
He  urged  the  members  of  the  syndicate  not 


to  press  him  with  inquiries  as  to  what  disposi- 
tion was  to  be  made  of  this  fund  for  "syndi- 
cate expenses,'*  aod  strongly  intimated  that  it 
was  to  be  used  in  some  way  among  parties 
who  exercised  political  influence  in  South  Car- 
olina, though  he  declared  emphatically  that 
he  knew  not  to  whom  the  money  was  to  go 
and  persistently  protested  that  he  did  not  wish 
to  know.  This  fund,  as  the  clause  already 
quoted  from  the  subscription  agreement  shows, 
was  to  be  raised  by  deducting  two  thirds  from 
the  amount  of  interest  due  July  the  1st,  1898.  on 
the  new  4i  bonds.  The  syndicate  agreeing  to 
take  the  two  millions  of  bonds  at  par  flat  as  of 
July  the  Ist  and  also  agreeing  under  the  op i  Ion 
to  take  the  remaining  three  million  two  hun- 
dred and  fifty  thousand,  the  interest  coupons 


•of  the  inflrmlty,  to  trustees  of  the  intended  com- 
pany, by  whom  it  was  transferred  to  the  com- 
iwny,  and  to  whom  was  co  be  paid  a  portion  of  the 
purchase  money  for  their  share  in  the  traDsaction, 
the  solicitors  of  the  vendor  being  also  the  solicitors 
for  the  company,  the  owners  and  promoters  will  be 
held  to  repay  the  whole  purchase  money  on  a  bill 
filed  by  the  company  against  them,  and  the  trus- 
tees, directors,  and  solicitors,  and  all  the  defend- 
ants interested  will  be  held  liable  for  the  costs  of 
the  suit.  Phosphate  Sewasre  Co.  v.  Hartmont.  L. 
H.  5  Cb.  Div.  4d5,  U  Week.  Rep.  680,  46  L.  J.  Ch.  N. 
S.  661,  87  L.  T.  N.  8.  9. 

e.  Contribution,  to  capital^  txpenseK,  and  Iomm, 

The  rule  applicable  to  partnerships  would  seem 
to  apply  to  the  question  of  contribution  between 
syndicate  members  to  capital  stock, .  and  to  meet 
expenses  and  lowes. 

Thus,  members  of  a  voluntary  association 
formed  for  the  purpose  of  placing  improvements 
upon  their  common  properly  to  be  paid  for  by  as- 
seennents  upon  the  members  are  not  exonerated 
from  responsibility  by  the  fact  that  they  have  not 
«^Djoyed  the  full  benefit  of  the  Improvements  made, 
and  bare  refused  to  participate  further  In  the  busi- 
ness of  the  association,  and  have  sought  to  abandon 
their  connection  with  It.  Troy  Iron  &  Nail  Factory 
V.  Coming.  46  Barb.  231. 

And  an  agreement  in  articles  of  association  of  an 
unincorporated  association  formed  for  the  pur- 
pose of  increasing  the  head  of  water  in  a  stream 
and  regulating  the  flow  thereof  for  the  supply  of 
mills  of  the  members,  that  parties  who  might  cease 
to  be  owners  or  occupants  should,  upon  written 
notice  of  the  fact  to  the  secretary,  be  discharged 
from  further  assessments,  and  that  their  successors 
should,  upon  signing  the  articles,  become  members 
of  the  association,  imposes  upon  those  who  remain 
after  a  withdrawal  and  neglect  of  the  successor  to 
become  a  member  the  burden  of  contributing  their 
due  proportion  as  previously  agreed  upon  to  sus- 
tain the  expenses  of  the  association,  a  transfer 
without  the  successor  becoming  a  member  of  the 
association,  not  necessarily  destntying  the  plan 
upon  which  it  was  organized:  and  if  a  portion  of 
the  associates  voluntarily  pay  assessments  upon 
property  originally  liable  but  not  represented  by  a 
meml)er,  other  members  sued  upon  their  assess- 
ments cannot  avail  themselves  of  the  objection 
that  such  voluntary  payment  was  illegal  and  un- 
authorized. Troy  Iron  &  Nail  Factory  v.  Coming, 
45  Barb.  231. 

So,  looses  of  moneys  coming  into  the  bands  of 
two  agents  and  trustees  and  shareholders  in  an  as* 
sociation  for  the  prosecution  of  a  sealing  voyage, 
austained  from  their  joint  neglect,  which  on  ad- 
justment of  their  accounts  with  their  associates 
are  charged  to  them  jointly,  ought  to  be  borne,  on 
an  ad  justinent*of  thelaccounts  between  themselves. 
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by  them  equally,  and  not  in  proportion  to  the 
number  of  shares  respectively  owned.  Coit  v. 
Tracy,  9  Conn.  16. 

Nor  can  one  ot  several  persons  uniting  in  an  en- 
terprise for  the  purchase  of  land  ^hich  proves  un- 
successful claim  repayment  for  advances  from 
others  because  of  a  clause  in  the  agreement  provid- 
^ng  for  repayment  of  all  sums  ad  vanned  by  bim,  as, 
in  the  absence  of  agreement,  such  clause  wUl  be 
considered  to  mean  repayment  out  of  the  proceeds. 
Bell  V.  McAboy,  8  Brewst.  (Pa.)  81. 

And  a  member  of  an  association  for  the  purpose 
of  carrying  on  the  business  of  mining  and  collect- 
ing gold  and  other  minerals  in  California,  who  fur- 
nished the  money  for  the  enterprise  while  two  other 
associates  agreed  to  proceed  to  the  mines  and  en- 
gage in  digging  for  gold,  but  who  abandoned  the 
enterprise  as  fruitless  after  the  capital  advanced 
was  exhausted,  and  engaged  in  another  and  differ- 
cnt  emplosrment  of  their  lat)or.  has  no  specific  lion 
on  the  profits  produced  by  such  latx)r  which  could 
be  enforced  in  a  court  of  equity;  his  remedy,  if 
any,  would  be  by  action  for  damages  against  those 
who  abandon  the  association.  Waring  v.  Cram,  1 
Pars.  Sel.  Eq.  Cas.  616. 

So,  a  person  cannot  be  held  liable  to  contribu- 
tion as  a  member  of  a  voluntary  unincorporated 
association  with  others,  where  the  only  organiza- 
tion consisted  of  a  sut)scription  paper  by  which  the 
subscriber  promised  to  pay  a  fixed  sum  of  money 
to  such  person  as  a  majority  of  the  subscribers 
should  appoint  to  receive  it,  containing  no  con- 
tract of  association,  and  there  was  no  stipulation 
for  any  other  individual  or  collective  action  by  the 
Bubscrit>ers.  and  no  criterion  of  membership  was 
established,  and  the  membership  was  not  limited 
to  signers  of  the  subscription  paper,  and  it  does 
not  appear  that  the  signers  present  at  any  meeting 
were  a  majority  of  those  present  and  partioipat- 
ing  in  the  meeting,  and  there  was  no  determinate 
meeting  of  the  association  which  could  pass  vcties 
binding  on  its  members.  Cheney  v.  Goodwin,  88 
Me.  668. 

And  the  court  in  an  action  to  collect  an  assess- 
ment made  by  a  voluntary  association  upon  its 
members  for  improvements  cannot,  by  way  of  af- 
firmative relief  to  the  defendants,  interfere  with 
or  readjust  the  apportionment,  or  relieve  them 
from  the  obligations  which  the  award  and  their 
own  agreement  contained  in  the  articles  of  asso- 
ciation have  imposed  upon  them.  Troy  Iron  & 
Nail  Factory  v.  Corning,  45  Barb.  281. 

f.  Interest  in  property  of  cunociation. 

An  association  of  individuals  may  hold  property 
in  common  for  their  mutual  benefit,  and  it  may 
confer  power  on  some  of  their  number  to  hold  title 
for  the  purpose  of  sale.  Miohenor  v.  Keinach,  49 
La.  Ann.  860. 

And  where  real  estate  is  purchased  by  an  unin- 
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to  mature  that  daj  for  the  preceding  six 
months  and  amounting  to  2^  per  cent,  were  to 
be  the  property  of  the  syndicate,  and  out  of 
their  proceed?,  when  paid  by  the  state  treas- 
urer, a  portion  of  the  profits  of  the  members 
was  to  be  derived  after  the  syndicate  expenses 
and  other  items  named  in  the  fourth  para- 
graph of  the  subscription  papers  were  first 
subtracted. 

It  is  obvious,  therefore,  that  one  of  the 
things  which  the  members  of  the  syndicate 
contracted  to  get,  and  one  of  the  things  that 
was  to  be  their  common  property,  under  both 
the  original  subscription  and  the  option,  was 
this  six-months'  interest,  amounting  to  2^  per 
cent  on  the  $2,000,000  to  the  sum  of  $45,000, 
and  on  the  remaining  $3,250,000  to  the  further 


sum  of  $78,125,  and  aggregating  the  gros?- 
sum  of  $118,125.  The  trust  company  was  au- 
thorized to  disburse  in  discbarge  of  "syndicate 
expenses"  from  this  common  and  partnerahip 
fund  for  the  benefit  of  the  whole  syndicate  two 
thirds,  or  $78,750,  if  the  entire  $5,250,000  of 
bonds  were  included  under  the  second  clause 
of  the  subscription  agreements,  or  $30,000.  if 
only  the  $2,000,000  purchase  was  embraced  in 
and  covered  by  that  clause. 

It  was  perfectly  natural  that  the  members 
of  the  syndicate  should  inquire  of  Lancaster 
himself,  also  a  member,  as  to  what  these  ex- 
penses were  for;  and  both  as  a  promoter  of  and 
a  participant  in  the  enterprise  he  was  bound  to 
disclose  the  literal  truth  on  this  subject  to  his 
associates;  but  as  already  stated,  and  as  the 


corporated  aesoclatioa  formed  for  tbe  purpose  of 
facilltatingr  the  disposition  of  certain  products 
of  tbe  business  of  the  nieml)er8  thereof  respectively 
with  funds  raised  by  obtaining  8ubBcril>erB  and  is- 
suinff  certificates  for  shares  lo  the  association,  the 
holders  of  such  certificates,  and  not  the  whole  as- 
sociation, are  equitably  entitled  to  such  real  es- 
tate.   Crawford  v. Gross  (Pa.)  7  Ry.&  Corp.L.  J.123. 

But  they  have  no  power  to  compel  a  partition 
thereof  or  divert  it  from  the  use  for  which  it  was 
purchased,  without  a  concurrence  of  a  majority  of 
the  stockholders.  Crawford  v.  Gross  (Pa.)  7  Ry.  A 
Corp.  L.  J.  123. 

So,  the  members  of  a  telegraph  company  by  the 
articles  of  association  of  which  the  promoter  was 
authorized  to  receive  subscriptions  to  capital  stock, 
and  If  a  subscriber  faik>d  to  pay  he  forfeited  his 
stock  and  became  liable  to  an  action  at  law  or  bill 
in  equity  ISor  any  deficiency,  the  property  of  which 
was  to  be  vested  in  trustees,  are  not  partners,  but 
tenants  in  common,  of  the  property  and  franchises 
of  tbe  company,  and  the  majority  cannot  bind  the 
minority  unless  by  special  agreement.  Irvine  v* 
Forbes,  11  Barb.  5S9. 

And  where  six  of  seven  associates  in  a  purchase 
of  land  on  speculation  each  agreed  to  take  a  speci- 
fied number  of  the  twelve  and  one  half  shares  in 
which  the  scheme  was  divided  at  a  fixed  price  per 
share,  and  to  take  tbe  shares  that  might  remain 
unsold  each  in  proportion  to  the  shares  taken  by 
him  at  the  same  price  per  share,  and  another  asso- 
ciate subscribes  for  a  half  share  but  refuses  to  en- 
ter into  an  agreement  to  take  a  proportion  of  un- 
sold half  shares,  the  shareholder  is  not  entitled,  on 
winding  up,  to  any  part  of  tbe  unsold  shares  or  of 
the  profits  thereon,  but  tbe  shareholders  who 
agreed  to  purchase  them  are  bound  to  pay  and  ac- 
count for  the  full  price  thereof  and  the  interest 
thereon  out  of  their  own  fund,  and  cannot  have 
any  part  of  tbe  profits  in  tbe  scheme  appropriated 
to  pay  for  them  before  such  profits  are  divided. 
Douglas  V.  Merceles,  28  N.  J.  £q.  881. 

And  lands  held  by  stockholders  of  an  unincorpo- 
rated association  may  be  converted  into  personalty 
as  between  themselvesif  the  change  is  one  which 
will  promote  any  beneficial  object;  but  such  a  con- 
version merely  varies  the  relations  of  the  parties 
inter  se,  and  does  not  affect  the  nature  of  the  prop- 
erty. Crawford  v.  Gross  (Pa.)  7  Ry.  &  Corp.  L,  J 
128. 

So,  lands  conveyed  by  one  of  the  members  of  an 
association  for  the  purchase  and  division  of  land 
after  a  division  among  the  members  to  another  in 
good  faith  in  payment  of  an  indebtedness  due  him 
cannot  be  charged  In  the  hands  of  such  Innocent 
purchaser  with  a  sum  found  due  from  his  vendor 
upon  an  accounting  because  of  fraudulent  repre- 
sentations made  by  him  to  other  members  of  the 
association.    Bunn  v.  Scbnellbacber,  ltd  111.  388. 

It  has  been  held,  however,  that  the  doctrine 
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which  protects  bona  fide  purchasers  without  notice 
is  applicable  solely  to  purchasers  of  the  legal  title, 
and  does  not  apply  to  one  who  takes  a  mortgage 
from  two  members  of  a  syndicate  of  their  equita- 
ble estate  when  the  legal  title  was  vested  in  other 
members  in  trust  for  the  syndicate,  tbe  purchaser 
of  an  equitable  interest  purchasing  at  his  peril  and 
acquiring  the  property  burdened  with  every  prior 
equity  charged  upon  it.  Shoufe  v.  Griffiths,  4 
Wash.  491. 

g.  Compensation  for  fervices. 

An  unincorporated  company  formed  for  the  pur- 
pose of  trading  in  land  is  to  be  treated  as  an  ordi- 
nary partnership  and  the  members  as  partners, 
and  if  one  of  them  is  selected  to  perform  the  duties 
of  secretary  and  treasurer  without  any  stipulation 
for  remuneration  he  comes  within  the  principle 
of  law  that  a  partner  is  not  entitled  to  compensa- 
tion for  services  performed  in  furtherance  of  the 
partnership  interests.    Re  Fry,  4  Phila.  129. 

The  manager  of  a  syndicate  for  tbe  purchase  and 
sale  of  mining  stocks  should  be  allowed  brokerage, 
however,  where  be  devoted  his  time  and  skill  to- 
the  transaction  of  the  business  of  tbe  syndicate, 
and  employed  a  broker,  and  kept  the  accounts  of 
the  syndicate  in  his  office.  Laughtoa  v.  Griffin 
L18951A.  C.104. 

But  a  trustee  and  agent  of  an  association  for  the 
prosecution  of  a  sealing  voyage  should  not  be  al- 
lowed interest  on  his  commissions  and  disburse- 
ments in  the  adjustment  of  his  accounts  during  a 
period  when  he  had  in  his  hands  money  of  tbe  as- 
sociation more  than  sufficient  to  cover  all  his  de- 
mands upon  which  he  was  not  charged  interest. 
Colt  V.  Tracy,  9  Conn.  15. 

IV.  Remedies, 

An  undertaking  in  articles  of  association  of  au 
unincorporated  body  formed  for  tbe  purpose  of 
placing  improvements  upon  theircommon  property 
by  which  each  of  tbe  associates  severally  bound 
himself  to  pay  a  ratable  proportion  of  all  expendi- 
tures for  the  improvements  made  or  to  be  made, 
is  mutual,  tbe  covenants  of  the  associates  being 
made  with  each  other,  and  tbe  liability  arises  on 
the  promise  by  each  to  the  other  which  can  only 
bo  enforced  by  an  action  among  themselves,  and 
those  to  whom  the  promise  is  made  are  tbe  proper 
parties  to  bring  the  action;  and  it  is  not  essential 
that  there  should  be  a  formal  division  of  the  inter- 
est of  the  assoclatee  Into  shares  where  tbe  propor^ 
tions  were  agreed  upon  in  the  articles,  fixing  the 
interest  of  each  and  the  shares  it  represented. 
Troy  Iron  &  Nail  Factory  v.  Coming,  45  Barb.  281. 

And  where  a  person  subscribes  with  others  a  sum 
of  money  to  carry  out  some  common  project  law- 
ful in  Itself, and  supposed  to  be  beneficial  to  tbe  pro- 
jectors, and  moneys  are  advanced  upon  the  faith  of 
such  subscription,  an  action  for  money  paid,  laid 
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sequel  will  further  show,  he  not  only  did  not 
content  himself  with  a  mere  concealment  apd 
a  suppression  of  the  truth,  but  he  deliberately 
uttered  the  most  unblushing  falsehoods,  strictly 
in  keeping  with  his  subsequent  reprehensible 
efforts,  during  his  examination  as  a  witness  to 
deny,  avoid,  and  explain  away  his  glaring 
duplicity.  After  the  most  unqualified  declara- 
tions on  the  part  of  Lancaster,  who,  it  must 
be  borne  in  mind,  was  acting  throughout  this 
whole  transaction  as  the  agent  and  partner  of 
Rhind,  to  the  effect  that  he  had  no  interest  in 
these  expenses,  and  was  to  get  no  part  of  the 
proceeds  of  these  coupons  beyond  the  $500  al- 
ready named;  the  arrangement  to  take  the  two 
millions  of  bonds  was  concluded,  and  on  Janu- 
ary the  19th,  1898,  a  contract  for  the  purchase 


of  the  bonds  with  the  interest  coupons  attached 
was  entered  into  between  the  Baltimore  Trust 
&  Guarantee  Company,  as  agent  for  the  syn- 
dicate and  the  governor  and  the  treasurer  of 
South  Carolina  in  behalf  of  the  state.  By  that 
agreement  it  was  provided :  '  'That  under  and 
by  virtue  of  the  act  of  the  general  assembly  of 
the  state  of  South  Carolina,  hereinafter  men- 
tioned, the  parties  of  the  first  part  hereby  cov- 
enant and  agree  to  sell  and  deliver  to  the 
party  of  the  second  part,  its  successors  or  as- 
signs, and  the  party  of  the  second  part,  in  its 
own  behalf,  to  the  extent  of  its  subscription 
and  as  agent  as  hereinbefore  set  forth,  hereby 
covenants  and  agrees  to  purchase  from  the  par- 
ties of  the  first  part,  for  itself  and  its  asso- 
ciates, two  million  ($2,000,000)  dollars  of  the 


out,  and  expended  may  be  maintained  to  recover 
the  amount  of  tbo  subscription  or  such  part  of  it 
as  will  be  equal  to  the  Bubserlber's  proportion  of 
the  expenses  incurred.  Bryant  v.  Goodnow«  6 
Pick.  228. 

And  a  money  judgment  may  be  rendered  against 
members  of  a  syndicate  who  held  lands  under  a 
secret  option  at  $4,000,  and  procured  their  pur- 
chase by  the  syndicate  at  $8,000,  under  the  suppo- 
sition on  the  pat't  of  the  other  members  that  they 
contributed  their  share,  in  an  action  to  have  the 
title  to  the  land  quieted  under  the  Iowa  Code, 
S  2855,  providingr  the  court  may  grant  any  relief 
consistent  with  the  case  made  by  the  petition  and 
within  the  issue.    Her  v.  Oriswold,  83  Iowa,  442. 

8o,  members  of  an  association  for  the  purchase 
of  property  to  which  other  members  bad  conveyed 
their  own  property  at  an  exorbitant  price,  fraudu- 
lently representing  that  it  was  purchased  from  a 
third  person  and  that  they  bad  paid  their  proper 
proportion,  may  each  sue  the  persons  thus  de- 
frauding him  to  recover  damages  for  the  fraud 
perpetrated  upon  him  In  procuring  his  subscrip- 
tion, and  can  probably  recover  the  difference  be- 
tween the  actual  value  of  what  he  received  and 
the  amount  paid  him,  but  such  an  action  would  be  a 
common-law  action  to  which  each  person  or  firm 
defrauded  would  be  plaintiff  and  the  wrongdoers 
alone  would  be  defendants.  Getty  v.  Devlin,  54 
N.  Y.  403. 

Nor  are  the  members  of  a  syndicate  for  dealing 
In  land,  who  are  defrauded  by  other  members 
thereof  by  the  purchase  of  lands  individually  and 
their  transfer  to  the  syndicate  at  an  advanced 
price  confined  to  the  remedy  or  rescission,  but  may 
call  upon  the  members  defrauding  them  to  account 
for  the  profits  thus  fraudulently  realized.  Mc- 
I>owell  V.  Joice,  148  111.  124. 

And  a  bill  for  an  accounting,  brought  against 
the  trustee  of  a  syndicate  for  the  purchase  and 
sale  of  property  by  other  members  thereof,  brings 
the  entire  administration  of  the  trustee  into  re- 
view, as  it  may  be  developed  by  the  evidence,  and 
embraces  a  claim  that  he  occupied  such  a  fiduciary 
relation  to  the  other  members  of  the  syndicate  that 
he  could  not  in  equity  and  good  conscience  retain 
from  them  the  difference  between  the  price  he  had 
paid  a  person  for  a  piece  of  property  and  that  at 
which  he  had  sold  it  to  the  syndicate,  under  a 
prayer  for  general  relief.  Ferguson  v.  Bateman, 
1  App.  D.  C.  279. 

A  bill  may  be  filed  by  one  of  several  associates 
or  shareholders  of  a  private  association  for  the 
purchase  and  sale  of  lands  where  they  are  numer- 
ous, in  behalf  of  himself  and  all  others,  against  the 
trustees  thereof,  to  compel  the  execution  of  the 
trust  and  for  an  account  and  distribution  of  the 
funds  and  property  of  the  association  among 
the  shareholders,  and  it  is  not  necessary  that  all  of 
the  associates  should  be  united  in  a  bill  for  that 
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purpose:  and  the  court  will  see  that  the  rights  of 
all  to  their  distributive  shares  of  the  trust  fund  are 
protected.    Mann  v.  Butler.  2  Barb.  Ch.  SaS. 

There  must  be  a  community  of  interest  between 
two  or  more  persons,  however,  to  entitle  them  to 
unite  in  a  bill  in  equity,  and  members  of  an  asso- 
ciation are  not  entitled  to  relief  from  a  transac- 
tion by  which  another  member  induces  them  into 
a  purchase  of  particular  property  for  the  common 
benefit,  coooeuUng  the  fact  that  he  was  the  real 
vendor  and  misrepresenting  the  interest  or  advan- 
tages of  the  purchase  and  the  value  of  the  prop- 
erty, where  one  or  more  of  them  is  without  right 
thereto.    Bestor  v.  Barker.  106  Ala.  240. 

And  a  member  of  a  syndicate  who  contributes 
a  portion  of  a  sum  of  money  loaned  by  the  syndi- 
cate to  a  railroad  company  cannot  maintain  a  bill 
in  equity  to  compel  the  agents  of  the  syndicate  to 
pay  him  his  share  of  the  loan  or  damages  for  Its 
loss,  where  shortly  after  it  had  matured  all  the  other 
members  of  the  syndicate  agreed  to  extend  the 
time  for  the  payment  of  the  loan  at  a  meeting  of 
which  he  had  notice,  in  consequence  of  which  the 
agents  failed  to  proceed  to  collect  the  notes,  and 
the  fund  was  finally  lost;  the  remedy.  If  any,  was 
by  assumpsit.    Paton  v.  Clark.  156  Pa.  49. 

And  the  question  of  the  validity  of  a  contract  of 
settlement  between  a  building-lot  association  and  a 
syndicate  which  had  taken  the  initiative  in  secur- 
ing the  land  necessary  for  the  purposes  of  the  in- 
corporation l)efore  it  was  organized,  and  had  ad- 
vanced money  for  that  purpose,  allowing  the  syndi- 
cate members  paid-up  shares  of  $612  for  the  pay- 
ment of  $300,  cannot  be  passed  upon  in  an  action 
brought  by  meml)er8  of  the  corporation  to  be  rein- 
stated as  such  and  to  have  certain  acts  of  the  cor. 
po ration  declared  void  as  against  them,as  the  syndi- 
oate  members  are  not  parties  to  such  action  in  such 
a  sense  that  their  individual  rights  to  shares  can  be 
passed  upon.  Buker  v.  Lelghton  Lea  Asso.  18  App. 
Div.648. 

A  trust  created?by  a  syndicate  agreement  t)e- 
tween  five  persons  contemplating  the  purchase  of 
lands,  the  title  to  be  taken  in  the  name  of  one  of 
the  number  who  should  hold  one  fifth  of  the  same 
in  trust  for  each  of  his  four  associates,  however,  is 
a  direct  one  within  exclusive  equity  jurisdiction^ 
to  which  the  statute  of  limitations  does  not  apply. 
Johnson  v.  Elk  ins,  1  App.  D.  C.  430. 

And  a  company  to  which  a  sale  of  property  pro 
cured  to  be  made  by  a  syndicate  at  double  the 
price  they  had  given  for  it,  four  of  the  five  direct- 
ors which  adopted  it  being  under  the  control  of 
the  syndicate,  which  was  adopted  in  September,  is 
not  debarred  from  relief  by  reason  of  laches  where 
nothing  was  done  at  the  first  general  meeting  of 
the  company  held  in  the  following  February, 
though  it  appeared  that  the  suspicions  of  some  of 
the  members  were  aroused  and  a  committee  of  in- 
vestigation was  appointed  at  the  next  ordinary 
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bonds  and  stocks  bearing  four  and  a  half  (4^) 
per  cent  interest,  payable  semiannually,  and 
issued  pursuant  to  the  terms  of  "an  act  of 
the  general  assembly  of  the  said  state  of  South 
Carolina,  entitled  *'An  Act  to  Provide  for  the 
Redemption  of  That  Part  of  the  State  Debt, 
Known  as  the  Brown  Consol  Bonds  and  Stocks, 
by  an  Issue  of  Other  Bonds  and  Stocks,"  ap- 
proved the  22d  day  of  December,  1892,  upon 
the  following  terms  aod  conditions,  that  is  to 
say:  The  bonds  and  stocks  so  purchased  shall 
bear  dale  .January  1,  1898,  and  shall  carry  in- 
terest from  January  1,  1898,  payable  semian- 
nually; they  shall  be  sold  by  the  parties  of  the 
first  part,  and  purchased  by  the  party  of  the 
second  part  at  par  flat;  that  is  to  say,  nothing 
additional  shall  be  paid  for  any  interest  which 
may  have  accrued  at  the  time  of  delivery;  the 
purchase  money  of  said  bonds  and  stock  shall 
be  due  and  payable  one  hundred  thousand 
(f  100.000)  dollars  thereof  upon  the  execution 
of  this  contract,  and  the  remainder  thereof  on 
or  before  the  80th  day  of  June,  1898.  in  such 
sums  and  at  such  times  as  to  the  party  of  the 
second  part  may  be  most  convenient,  and  the 
said  bonds  and  stock  shall  be  delivered  by 
the  parties  of  the  first  part  to  the  parties  of  the 
second  part  in  such  amounts  and  at  such 
times  as  they  may  be  called  for  by  the  party 
of  the  seconcl  part  upon  payment  of  the  bal- 
ance of  ninety- five  (95)  per  cent  due  thereon 


the  said  sum  of  $100,000,  being  held  and  taken 
to  be  5  per  cent  upon  the  whole  purchase  of 
$3,000,000,  and  that  payments  of  said  balance 
of  95  per  cent,  may  be  made  by  said  party  of 
the  second  part,  either  in  cash  or  in  Brown 
Consols,  due  July  1,  1898.  the  July  coupons 
thereon  being  retained  by  the  party  of  the  sec- 
ond part. 

A  subseouent  clause  of  the  same  agreement 
reads  as  follows:  And  in  consideration  of  the 
purchase  aforesaid  by  the  party  of  the  second 
part,  the  parties  of  the  first  part  hereby  fur- 
ther covenant  and  agree  to  sell  and  deliver  to 
the  party  of  the  second  part,  its  successors  or 
assigns,  so  much  of  the  remainder  of  the  bonds 
and  stock  issued,  or  to  be  issued,  by  virtue  of 
the  said  act,  as  is  salable  by  the  governor  and 
treasurer  under  the  said  act,  or  any  part 
thereof,  said  bonds  and  stocks  to  bear  date  Jan- 
uary 1,  1893,  to  carry  interest  from  January  1, 
1893,  and  to  be  paid  for  at  par  flat,  said  re- 
mainder of  such  bonds  and  stocks  being  under- 
stood to  be  $8,800,000. 

On  the  2d  of  January,  1893,  and  consequently 
before  the  syndicate  was  fully  formed  and  be- 
fore its  obligation  to  take  the  bonds  was  com- 
plete, and  before  Lancaster  made  his  false 
representations,  Rhind  and  Lancaster  entered 
into  a  secret  agreement  by  which  it  was  stipu- 
lated that  In  the  matter  of  the  refunding  of  the 
"South  Carolina  state  debt,"  the  commissions 


meetingr  in  June,  which  reporccd  io  August  foUow- 
ing.  when  a  new  board  of  directors  was  consti- 
tuted, and  after  an  ineffeotaal  attempt  at  a  com- 
promise the  bill  was  filed  in  the  foUowintr  Decem- 
ber. Erlantrer  v.  New  Sombrero  Phosphate  Co.  30 
L.  T.  N.  S.  289,  L.  R.  8  App.  Cas.  1218,  48  L.  J.  Ch.  N. 
S.  78, 27  Week.  Rpp.  6S. 

So,  the  failure  of  some  of  the  members  of  a  syndi- 
cate, in  an  action  of  interpleader  brouffbt  by  a 
trustee  to  settle  conflicting  claims  to  certain  funds* 
to  claim  portions  that  would  have  gone  to  them 
had  they  made  claim  thereto,  which  were  fractions 
of  the  entire  fund  which  belonged  to  the  syndicate 
in  common,  does  not  divert  those  portions  from,  or 
devest  them  out  of,  the  syndicate,  and  does  not 
transfer  them  to  a  person  who,  through  an  agent 
employed  by  him  to  promote  the  syndicate,  had 
fraudulently  managed  to  become  possessed  of  some 
of  its  funds.    Hambleton  v.  Khind  (Md.)  88  Atl.  40. 

And  the  failure  of  memk)ers  of  a  syndicate  who 
had  been  made  parties  to  a  bill  of  Interpleader  In 
such  an  action  to  answer  until  after  the  decree  di- 
recting the  parties  to  Interplead  had  been  passed, 
because  of  which  it  was  adjudged  that  they  were 
entitled  to  no  interest  in  the  fund  In  an  Interlocu- 
tory decree,  does  not  preclude  them  from  answer- 
ing the  claim  at  any  time  before  a  final  decree  is 
passed;  and  where  the  final  decree  is  reversed  and 
becomes  a  nullity,  it  cannot  interpose  any  obstacle 
or  hindrance  to  the  assertion  of  a  claim  to  partici- 
pate In  the  distribution  of  the  fund.  Ueald  v. 
Rhind  (Md.)  88  Atl.  43. 

Persons  who  were  members  of  a  syndicate, 
disposing  of  their  interest  therein  to  another  with 
knowledge  that  such  person  claimed  to  bold  cer- 
tain bonds  in  his  hands  as  collateral  security  for 
theclalmof  the  syndicate  against  a  railroad  com- 
pany of  which  he  was  the  president,  however,  and 
receiving  payment  therefor  with  that  knowledge, 
are  estopped  to  assert  that  such  bonds  belonged  to 
such  railroad  company,  and  to  deny  that  they  are 
held  as  claimed  by  him.  Hook  v.  Ayers,  53  U.  8. 
App.  185,  80  Fed.  Rep.  «78. 

But  an  Intent 'on  the  part  of  theji  president!  of  a 
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railroad  company,  who  was  also  a  member  of  a 
syndicate  to  which  the  company  was  indebted,  that 
bonds  of  the  company  In  his  hands  should  be 
pledged  to  the  syndicate  as  security  for  such  in- 
debtedness, unaccompanied  by  any  act  of  the 
debtor  company.  Is  not  sufiBcient  to  constitute  an 
equitable  pledge  on  account  of  the  absence  of  a 
sufficient  delivery.  Hook  v.  Ayers,  58  U.  8.  App. 
105,  80  Fed.  Rep.  078. 

So,  stockholders  of  a  building-lot  association  can- 
not object  to  a  contract  between  the  association 
and  a  syndicate  which  had  taken  the  inlciatlvie  m 
securing  the  land  nece^ary  for  the  purpose  of  the 
incorporation,  which  gave  its  members  a  large 
bonus,  as  fraudulent  and  void  as  against  tbem, 
where  the  corporation  had  settled  such  matter  and 
put  the  settlement  In  Its  constitution,  and  received 
substantial  benefit  by  reason  of  such  settlement, 
and  the  stockholders,  with  full  knowledge  of  all 
the  circumstances,  had  approved  of  and  consented 
to  it.  Buker  v.  Leighton  Lea  Asso.  18  App.  Bjv. 
518. 

And  an  objection  upon  the  part  of  one  who  sub- 
scribes to  an  undertaking  between  several  for  the 
purpose  of  establishing  a  line  of  stages  and  to  raise 
capital  therefor,  that  he  was  not  notified  of  the 
first  meeting  of  the  company.  Is  waived  so  as  to 
constitute  no  defense  to  the  subscription,  where  be 
afterwards  offered  to  pay  If  oats  would  be  received 
in  payment,  and  declared  that  he  would  have  paid 
but  for  some  supposed  illtreatment.  Bryant  v. 
Goodnow,  5  Pick.  228. 

But  declarations  of  trust,  made  by  members  of  a 
syndicate,  representing  two  of  their  number  to  be 
the  owners  of  a  two-fifths  interest  In  the  land 
owned  by  tbem,  do  not  estop  them  to  deny  that 
such  members  of  the  syndicate  owned  any  Interest 
in  the  land  as  against  a  mortgage  made  by  them  on 
their  interest,  where  such  members  bad  Induced 
the  others  by  fraud  to  pay  the  full  purchase  price 
for  the  land,  and  at  the  time  the  declaration  was 
made  they  were  ignorant  of  their  rights  in  the 
premises.    Shoufe  v.  Griffiths,  4  Wash.  161. 

F.H.  a 
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we  expect  to  earo  thereon  of  1^  per  cent  is  to 
be  divided  between  us  in  the  proportion  of 
two  thirds  to  Golden  Rhind  and  one  third  to 
B.  A.  Lancaster  &  Co. 

When  it  was  concluded  to  avail  of  the  option 
provided  for  in  the  clause  quoted  above,  as  to 
the  residue  of  the  bonds  over  and  beyond  ihe 
first  two  millions,  a  second  contract,  bearing 
date  M4icb-4he  7th,  was  made  between  the 
trust  company  and  the  state  officials  of  South 
Carolina.  8ome  of  the  members  of  the  first 
syndicate  declined  or  failed  to  write  in  the 
second  purchase  and  other  parties  took  their 
places,  and  this  is  what  is  called  in  the  record 
the  second  syndicate.  One  of  the  questions  to 
be  disposed  of  is,  whether  two  thirds  of  the 
July,  1893,  interest  on  these  $3,250,000  of 
bonds  covered  by  the  second  purchase  in  ex- 
ecution of  the  option,  is  payable  to  Lancaster 
&  Co.  under  clause  2  of  the  original  subscrip- 
tion agreements  for  "syndicate  expenses." 

The  trust  company  conducted  the  business 
for  the  syndicate  with  the  state's  ofQcers,  and 
the  proceeds  of  the  July  coupons  were  re- 
mitted to  it  or  treated  as  if  in  actual  posses- 
sion. On  the  6th  of  June,  1893,  Lancaster  & 
Company  drew  five  drafts,  aggregating  $25,- 
250,  on  the  trust  company,  payable  to  the  or- 
der of  Colden  Rhind,  which  Rhind  at  once  in- 
dorsed in  blank  without  recourse  and  delivered 
to  Lancaster  who  procured  them  to  be  accepted 
by  the  treasurer  of  South  Carolina  with  the 
consent  of  the  tru^t  company  in  part  payment 
of  the  bonds  bought  by  Lancaster.  The  drafts 
for  this  sum  of  $25,250  were  drawn  upon  and 
were  ultimately  paid  out  of  the  fund  set  apart 
in  the  subscription  agreement  for  * 'syndicate 
expenses."  When  it  was  discovered  by  other 
members  of  th«  syndicate  that  Lancaster,  one 
of  their  number  and  a  copartner  with  them  in 
the  transaction,  had  received  a  large  sum  in 
excess  of  his  legitimate  share  Of  profits,  they 
promptly  notified  the  trust  company  not  to 
pay  out  any  further  portions  of  this  fund  and 
asserted  a  claim  to  the  residue. 

The  trust  company  was  thus  confronted 
with  conflicting  claims  to  the  fund — on  the 
one  hand,  Rhind  asserted  that  he  was  entitled 
to  it  for  two  reasons:  first,  under  three  drafts 
drawn  in  his  favor  by  Lancaster  &  Co.  on  the 
Baltimore  Trust  & 'Guarantee  Company  for 
sums  aggregating  $48,500;  and  secondly,  be- 
cause, though  the  fund  was  made  pavable  to 
Lancaster  &  Co..  it  was  known  and  under- 
stood by  the  members  of  the  syndicate  that  the 
monev  was  really  payable  and  belonged  to 
Bhincl.  On  the  other  hand,  the  appellants  in- 
sisted that  the  fund  belonged  to  them  to  the 
extent  that  was  necessary  to  equalize  them 
with  Lancaster;  and  they  further  contended 
that  only  two  thirds  of  the  interest  due  on  the 
first  two  millions  purchase  was  payable  for 
syndicate  expenses  under  clause  2  of  the  sub- 
scription agreements. 

Threatened  by  these  opposing  demands,  and 
unable  to  decide  between  them,  the  trust  com- 
pany filed  a  bill  of  interpleader  against  the 
appellants  and  other  members  of  the  syndicate, 
including  Lancaster,  and  against  Rhind,  pray- 
ing that  they  be  summoned  into  the  circuit 
court  of  Baltimore  city,  and  be  there  required 
to  interplead  and  adjust  their  confiicting  claims 
and  demands  upon  this  fund  amongst  them- 
40  L.  R.  A. 


selves.  Most  of  the  defendants  filed  answers. 
Lancaster  disclaimed  any  interest  in  the  con- 
troversy, having  been  paid  by  Rhind  all  he 
claimed  to  be  entitled  to.  Subsequently  a 
cross  bill  wa^?  filed,  which  was,  later  on,  dis- 
missed by  a  decree  of  June  13,  1894.  By  this 
decree  the  original  bill  of  interpleader  was 
dismissed  as  /to  Lancaster  and  several  other 
defendants  who  disclaimed  any  interest  in 
the  fund;  and  it  was  adjudged  as  to  certain 
others  of  the  defendants,  who  had  failed  to 
answer,  that  they  were  not  entitled  to  any  part 
of  the  money  in  controversy.  It  was  further 
provided  that  the  remaining  defendants  should 
interplead,  and  for  that  purpose  all  except 
Rhind  were  made  plaintiffs  and  Rhind  was 
made  defendant.  An  agreement  was  then 
signed  to  the  effect  that  Rhind  would  not  in 
the  subsequent  proceedings  make  claim  or 
contention  that  Lancaster  was  a  necessary 
party  to  the  suit.  Quite  a  mass  of  evidence 
was  taken,  and,  after  the  hearing,  the  court 
below,  on  May  the  5th,  1896,  adjudged  and 
decreed  that  the  funds  in  court  belonged  to 
Colden  Rhind,  free  from  any  claims  or  interest 
of  the  other  parties  in  the  cause.  From  that 
decree  these  ten  appeals  have  been  taken. 

There  are  two  questions  involved:  First.  It 
is  insisted  that  the  H  per  cent  for  syndicate 
expenses  out  of  the  2^  per  cent  interest,  does 
not  extend  to  and  include  1^  per  cent  on  the 
$3,250,000  of  bonds  taken  by  what  has  been 
called  the  second  syndicate.  And,  secondly, 
if  the  li  per  cent  does  extend  to  the  second 
purchase,  then  it  is  maintained  that  Rhind 
ought  to  be  required  to  account  for  and  pay  to 
the  appellants  out  of  the  funds  in  court,  and 
which  are  claimed  by  him,  the  amount  that 
he  stipulated  to  pay  Lancaster,  under  the 
secret  agreement  between  them,  in  prejudice  of 
the  rights  of  theother  membersof  the  syndicate. 

With  regard  to  the  first  question  little  need 
be  said.  While  there  is  some  confiict  of  opin- 
ion amongst  the  witnesses  who,  being  members 
of  the  syndicate,  have  testified  as  to  what  their 
understanding  of  the  matter  was,  we  lay  that 
out  of  view  altogether,  and  look  alone  to  the 
face  of  the  written  instruments  themselves;  and 
from  their  tenor  and  terms  construed  in  the 
light  of  the  surrounding  circumstances  this 
first  contention  must  be  judged.  Now  what 
the  syndicate  agreed  to  purchase  from  the 

governor  and  treasurer  of  South  Carolina  was, 
rst,  a  block  of  two  millions  of  certain  bonds 
with  attached  coupons;  and  secondly,  if  the 
syndicate  availed  of  an  option  given  to  it,  an- 
other block  of  three  millions,  two  hundred  and 
fifty  thousand  of  the  same  series  of  bonds  with 
attached  coupons.  The  separate  obligation  of 
each  member  of  the  syndicate  bound  the  indi- 
vidual j«igning  it  to  pay,  first,  for  such  portion 
of  the  two  millions  as  he  had  agreed  to  take, 
and  secondly,  should  the  option  be  availed  of, 
then  to  pav  such  proportion  of  the  residue  as 
his  original  subscription  would  entitle  him  to 
in  the  larger  amount. 

Each  subscriber  further  stipulated  that  out 
of  the  interest  which  would  accrue  July  the 
Ist  on  the  bonds  subscribed  for,  the  trust  com- 
pany should  pay  to  R.  A.  Lancaster  &  Co.  for 
syndicate  expenses  two  thirds,  or,  in  other 
words,  *'a  commission  of  li  per  cent  out  of  the 
interest  or  profit  received  on  said  bonds."    So 
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tbat  the  rights  of  the  members  as  to  the  profits 
of  the  venture  were  restricted  to  the  excess  for 
which  the  bonds  might  sell  over  and  above  the 
cost  at  which  they  were  purchased,  plus  a 
share  in  f  of  1  per  cent  of  the  July  interest— 
this  f  of  1  per  cent  being  the  amount  of  the 
July  interest  remaining  after  the  commission 
of  li  P^r  cent  was  paid  by  the  trust  company. 
Therefore,  though  the  title  to  the  proceeds  of 
the  July  coupon  vested  in  the  trust  company 
under  the  agreement  with  the  state  of  South 
Carolina,  it  vested  interest  for  specified  pur- 
poses. When  the  option  to  take  the  remain- 
ing $3,250,000  of  bonds  was  exercised,  the 
syndicate  was  to  "have  the  same  rights  and 
privileges  in  them  as  hereinbefore  provided 
with  reference  to  said  two  millions  of  said 
bonds."  That  is  to  say,  with  respect  to  the 
three  millions,  two  hundred  and  fifty  thous- 
and, the  title  to  the  proceeds  of  the  coupons 
should  vest  in  the  trust  company,  subject  to 
the  same  trusts  declared  with  respect  to  the 
proceeds  of  the  July  interest  on  the  two  mil- 
lion block,  viz.:  for  the  payment  of  two  thirds 
to  R.  A.  Lancaster  &  Co.  for  syndicate  ex- 
penses, and  for  the  payment  of  the  other  one 
third,  or  the  f  of  1  per  cent  less  other  syndi- 
cate expenses,  to  the  subscribers  as  part  of 
their  profits. 

As  the  rights  and  privileges  which  the  mem- 
bers of  the  syndicate  were  to  have  under  the 
two  millions  purchase  depended  in  part  on 
what  disposition  was  provided  to  be  made  of 
the  proceeds  of  the  coupon  on  that  block  of 
bonds;  and  as  they  were  to  have  precisely  the 
same  rights  and  privileges,  and  none  other, 
with  respect  to  the  second  purchase  that  they 
had  in  regard  to  the  first,— it  follows  that  the 
right  to  share  in  the  proceeds  of  the  July 
coupon  on  the  three  million  two  hundred  and 
fifty  thousand  block  could  not  be  larger  or 
more  extensive  than  the  right  to  share  in  the 
proceeds  of  the  coupon  on  the  two  million 
block;  and  that  consequently  the  option  sub- 
scription was  also  subject  to  the  provision  that 
two  thirds  of  the  proceeds  of  the  Jub'  interest 
was  to  be  deducted  for  syndicate  expenses  or 
commissions. 

This  brings  us  to  the  other  question  respect- 
ing the  claim  of  the  appellants  to  a  portion  of 
the  funds  now  in  court. 

It  has  been  stated  in  preceding  part  of  this 
opinion  that  the  syndicate  acquired  title  to  the 
proceeds  of  the  July  interest,  through  the  trust 
company,  on  the  whole  issue  of  |;5,250,000  of 
bonds:  but  the  reasons  for  that  conclusion  have 
not  yet  been  set  forth.  The  correctness  of 
this  position  is  of  vital  consequence  in  the  dis- 
cussion still  to  follow;  and  it  is  therefore  ap- 
propriate that  it  should  now  be  clearly  estab 
lished.  What  was  it  that  the  syndicate  agreed 
to  purchase?  Was  it  the  bonds  less  the  cou- 
pons, or  the  bonds  plus  the  coupons?  This 
inquiry  is  answered  by  the  written  contract 
between  the  syndicate  on  the  one  side  through 
its  agent  the  trust  company  and  the  state  of 
South  Carolina  by  her  governor  and  treasurer 
on  the  other.  Under  that  contract,  dated  as 
already  stated  on  January  the  19th,  1893,  the 
parties  of  the  first  part,  that  is,  the  governor 
and  treasurer,  agreed  to  sell  and  deliver  to  the 
party  of  the  second  part,  that  is,  the  trust 
company  for  the  syndicate,  and  the  party  of 
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the  second  part  on  behalf  of  itself  and  as  agent 
for  the  others  whose  subscriptions  were  ap- 
pended, agreed  to  purchase  from  the  parties 
of  the  first  part  two  millions  of  bonds  and 
stock  of  the  state:  and  it  was  stipulated  that 
"the  bonds  and  stock  so  purchased  shall  bear 
the  date  January  the  1st,  1893,  and  shall  carry 
interest  from  January  the  1st,  1893,  payable 
semi-annually;  they  shall  be  sold  by  the  par- 
ties of  the  first  part  and  purchased  by  the  party 
of  the  second  part  at  par  flat;  that  is  to  say, 
nothing  additional  shall  be  paid  for  any  inter- 
est which  may  have  accrued  at  the  time  of  de- 
livery." 

The  same  terms  were  prescribed  with  refer- 
ence to  the  remaining  bonds  over  and  above 
the  first  2,000,000.  It  seems  too  clear  for  con- 
troversy  that  under  this  contract  the  bonds 
and  their  accrued  interest  up  to  the  time  of 
delivery  were  sold  by  the  state  and  bought  by 
the  syndicate.  Ko  other  meaning  can  be 
ascribed  to  the  written  contract:  and  if  this 
be  so,  then,  as  a  matter  of  course,  each  and 
every  one  of  the  coupons  was  included  in  the 
sale  to  the  syndicate,  and  of  necessity,  there- 
fore, the  coupon  to  mature  on  the  1st  day  of 
July,  1898.  There  being  no  reservation  of  this 
July  coupon,  and  no  exception  of  it  from  the 
sale,  but,  on  the  contrary,  the  clearest  manifesta- 
tion of  an  intention  that  it  should  accompany 
and  go  with  the  bonds  to  which  it  was  attached'; 
when  the  bonds  were  sold  to  the  syndicate  the 
July  coupon  or  interest  was  also  sold,  and  the 
syndicate — the  purchaser — through  the  trust 
company,  acquired  title  to  that  July  interest. 
Under  the  individual  subscriptions,  antece- 
dently made,  the  proceeds  of  the  July  coupon 
thas  acquired  by  the  syndicate  were  impressed 
with  a  trust,  and  the  Trust  &  Guarantee 
Company  was  authorized  to  disburse  the  fund 
for  account  of  syndicate  expenses  and  in  a 
particularly  designated  way.  Whatever  the 
antecedent  arrangements  between  Colden 
Rhind  and  the  authorities  of  South  Carolina 
may  have  been,  they  were  obviously  super- 
seded by  the  contracts  of  January  19  and 
March  the  17th.  and  no  title  to  this  interest 
passed  to  Rhind.  Whatever  claim  he  has,  or 
can  assert,  to  any  part  of  this  interest,  whether 
the  claim  be  preferred  as  commissions  or  as 
syndicate  expenses,  must  tiow  be  made 
through-  the  syndicate,  and  must  be  derived 
from,  and  founded  on,  the  second  clause  of 
the  individual  subscription  contracts  which 
were  the  basis  of  the  final  transaction  and  of 
the  actual  purchases  of  January  the  19th  and 
March  the  7th,  1898.  As  the  claim  made  by 
Rhind  must,  to  have  any  standing  at  all,  come 
through  the  syndicate,  it  is  necessary  to  de- 
scribe his  relations  with  and  attitude  towards 
that  syndicate,  and  to  define  the  legal  conse- 
quences flowing  from  that  relation  and  atti- 
tude, as  bearing  upon  his  asserted  right  to 
the  fund  in  controversy. 

Now,  a  syndicate,  according  to  the  undis- 
puted evidence,  is  an  association  of  individ- 
uals formed  for  the  purpose  of  conducting 
and  carrying  out  some  particular  business 
transaction,  ordinarily  of  a  financial  character, 
in  which  the  members  are  mutually  interested. 
It  is,  as  respects-  the  persons  composing  it,  a 
partnership,  and  in  so  far  as  these  same  per- 
sons are  concerned  the  legal  obligations  as- 
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sumed  by  them  are,  as  between  themselves, 
substanliklly  the  same  as  those  which  the  law 
imposes  on  a  member  of  an  ordinary  copart- 
nership. Scrupulous  good  faith  is  naturally, 
if  not  necessarily,  implied  from  the  very 
nature  and  character  of  the  relation  of  part- 
Dership:  and,  consequently,  intrigues  by  one 
member  for  a  private  benefit  to  himself  are 
olearly  offenses  against  the  partnership  at 
large,  and  as  such  are  relievable  in  a  court  of 
equity.  For,  as  observed  by  Lord  Eldon  in 
Crawsfiay  v.  Collin»^\h  Ves.  Jr.  ^7, there  is  an 
•implied  obligation  among  partners  to  use  the 
property  for  the  benefit  of  those  whose  prop- 
erty it  is.  A  secret  agreement,  therefore,  that 
one  of  the  partners  shall  reap  an  advantage 
out  of  the  partnership  property  to  the  preju- 
•dice  and  injury  of  his  associates,  and  of  which 
4hey  are  kept  in  ignorance  by  his  fraud  and 
deception,  is  essentially  at  war  with  the  good 
faith  upon  which  the  relation  is  founded. 

The  evidence  in  this  record  illustrates  the 
truth  of  this  proposition,  as  the  appellants 
without  exception  alt  testify  that  bad  they 
been  informed  that  Lancaster  was  to  receive 
tiny  share  of  the  sum  set  apart  for  '/syndicate 
purposes,"  they  would  never  have  entered  the 
syndicate,  for  the  obvious  reason  that  to  the 
^extent  that  Lancaster  received  a  part  of  this 
sum  he  paid  less  for  his  bonds,  and  could, 
therefore,  sell  them  at  a  price  below  that 
which  the  other  members  were  required  to 
pay,  whereby  he  secured  an  advantage  over 
Ibem*  wholly  at  variance  with  any  notion  of 
•equality.  It  was  the  duty  of  Lancaster  acting 
for  himself  and  as  the  agent  of  Khind,  to  be 
perfectly  candid  and  frank  in  his  dealings  with 
his  associates,  but  be  was  not,  and  both  he  and 
ills  principal  are  answerable  for  his  deception. 

Again,  both  Rhind  and  Lancaster  were  pro- 
moters of  the  syndicate,  and  it  was  their  plain 
and  imperative  duty  towards  the  persons  who 
were  invited  to  co  operate  in  the  enterprise, 
not  only  to  abstain  from  stating  as  a  fact  that 
which  was  not  a  fact,  but  not  to  have  omitted 
lo  state  any  circumstance  within  their  knowl 
•edge,  the  existenc4)  ot  which  might  in  any  way 
affect  the  extent  or  the  quality  of  the  advan- 
tages held  out  as  inducements  to  the  others. 
Cortes  Co.  v.  Thannhauser,  45  Fed.  Rep.  780, 
and  numerous  other  cases  collected  in  a  very 
full  note  to  Ya^e  Oas  Stove  Co.  v.  Wilcox  (Conn. ) 
•25  L.  R.  A.  90.  Or,  as  put  by  Vice  Chancellor 
Bacon  in  Bagnall  v.  Carlton,  L.  R.  6  Ch.  Div. 
385,  relying  on  Imperial  Mercantile  Credit 
Asso.y.' Coleman,  L.  R.  6  H.  L.  189:  "The 
law  1  take  to  be  clear,  that  under  such  circum- 
stances an  agent,  whatever  may  be  the  nature 
of  his  employment,  or  under  whatever  cir 
cumsiances,  is  bound,  if  he  has  any  interest  in 
the  matter,  not  only  to  declare  that  fact,  but 
•to  specify  the  nature  of  his  interest ;  and  that 
:all  persons  who  act  with  him,  and  who  share 
•in  that  interest,  are  jointly  and  severally  bound 
to  make  good,  when  their  interest  is  discov- 
•ered,  to  the  principals,  the  whole  benefit 
which  has  been  obtained  without  the  sanction 
of  the  principals." 

The  application  of  these  familiar  principles 
to  the  facts  in  these  cases  inevitably  leads  to 
-but  one  result.  If  we  treat  the  syndicate  as  a 
partnership  subject  to  the  law  incident  to  that 
relation,  and  the  fund  arising  from  the  July, 
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1898.  interest  on  the  whole  $5,250,000  of 
bonds  as  a  partnership  and  belonging  to  the 
syndicate,  then  all  third  persons  who  dealt 
with  that  fund  in  an  unwarrantable  way,know- 
ing  that  it  was  a  partnership  fund  devoted  to  a 
particular  purpose, must  take  the  consequences 
which  the  law  affixes  to  unauthorized  dispo- 
sitions of  trust  or  partnership  property. 
Rhind  knew  of  the  existence  of  the  syndicate. 
He  had  commissioned  Lancaster  to  form  it. 
He  likewise  knew  that  the  money  to  which  he 
lays  claim  was  payable  by  the  state  of  South 
Carolina  to  the  trust  company,  as  the  money 
of  the  syndicate:  and  he  knew  this  because  it 
was  the  legal  result  of  the  purchase  of  the 
bonds  by  the  syndicate.  He  also  knew  that 
Lancaster  was  a  member  of  the  syndicate,  and 
he  was  chargeable  with  knowledge  that  Lan- 
caster could  not  stipulate  with  him  for  a  share 
of  these  very  funds,  unless  by  the  consent  of 
the  other  members  of  the  syndicate;  and  was 
bound  to  know  that  the  advantage  derived  by 
Lancaster  under  that  secret  arrangement  was 
one  which,  under  the  law,  would  inure  to  the 
use  and  the  benefit  of  the  copartnership. 

The  payment  made  by  Rhind  to  Lancaster 
of  $25,250.  out  of  the  syndicate  funds,  and 
pursuant  to  the  terms  of  the  secret  agreement, 
was,  under  the  facts  in  evidence,  declared  a 
clearly  illegal  diversion  of  the  partnership 
funds'  As  concisely  stated  by  Col.  Marshall 
in  his  brief:  "That money  was  clothed  with  a 
trust — as  it  were— a  partnership  money  dedi- 
cated by  contract  to  the  payment  of  syndicate 
expenses,  and  while  other  persons  might  be- 
come entitled  to  it  for  lawful  consideration, 
there  was  one  person  who  could  not  become 
entitled  to  it  without  the  full  knowledge  and 
acquiescence  of  his  associates,  and  that  person 
was  Lancaster."  Rhind  turned  over  part  of 
this  fund  to  his  confederate,  and  he  used 
every  device  to  keep  the  other  members  of  the 
syndicate  in  profound  ignorance  of  what  he 
had  done.  He  thus  gave  to  a  person  who  was 
not  entitled  to  receive  any  part  of  the  fund, 
and  who  was  bound  in  good  faith  not  to  re- 
ceive it,  nearly  one  third  of  the  sum  set  apart 
for  expenses;  and  having  thus  unlawfully 
dealt  with  the  partnership  property,  by  giving 
it  to  a  person  who  he  knew  was  not  entitled 
to  receive  it,  and  to  whom  he  knew  he  had  no 
ri^ht  to  give  it,  he  is  as  accountable  for  that 
misapplication  as  is  his  confederate.  Who  clan- 
destinely received  it.  This  was  an  offense  by 
both  Rhind  and  Lancaster  against  the  partner- 
ship, and,  as  such,  is  clearly  cognizable  in 
equity  under  the  general  principle  upon  which 
equity  prevents  the  abuse  of  undue  influence 
and  of  fiduciarv  relations. 

The  arm  of  a  court  of  equity  is  strong 
enough  to  strike  down  such  transactions  as 
this.  That  court  will  not  falter  or  hesitate 
before  mere  technical  terms  of  procedure 
when  gross  injustice  has  been  done;  and  where 
a  fund  claimed  by  a  wrongdoer  is  under  its  ♦ 
control,  it  will  devise  a  remedy  to  meet  each 
new  emergency,  and  will  enforce  a  restitution 
if  the  ends  of  justice  require  it.  It  is  for 
such  exigencies  that  a  court  of  equity  exists. 
If  a  decree  can  be  made  upon  the  record  to 
meet  the  substantial  justice  of  the  case,  it  will  be 
passed.  Crain\.  Barnen,  1  Md.  Ch.  155.  As 
said  by  Lord  Justice  James,  in  Panama  d;  S. 


Maryland  Court  of  Affbalb. 


Jak.^ 


P.  Teleg.  Co.  v.  India  Rubber,  O.  P.  d:  Teleg. 
Works  Go.  L.  R.  10  Ch.  526:  '•According  to 
my  view  of  the  law  of  this  court,  I  lake  it  to  be 
clear  that  any  surreptitious  dealing  between 
one  principal  and  the  agent  of  the  other  prin- 
cipal is  a  fraud  on  such  other  principal,  cog- 
nizable in  this  court.  That  I  take  to  be  a 
clear  proposition,  and  I  take  it,  according  to 
my  view, to  be  equally  clear  that  the  defrauded 
principal,  if  he  comes  in  time,  is  entitled,  at  his 
option,  to  have  the  contract  rescinded,  or,  if  he 
elects  not  to  have  it  rescinded,  to  have  such 
other  adequate  relief  as  the  court  may  think 
right  to  give  him.  It  is  said  there  is  no  au- 
thority and  no  dictum  to  that  effect.  The 
clearer  a  thing  is  the  more  difficult  it  is  to  find 
any  express  authority  or  any  dictum  exactly 
to  the  point." 

But  to  deal  with  the  transaction  from  an- 
other point  of  view — ^Lancaster  was  confes- 
sedly Khind's  agent  to  form  the  syndicate — be 
was  intrusted  wiih  full  authority  to  accom- 
plish that  end — and  Khind  is  obviously 
bound  by  and  responsible  for  the  representa- 
tions and  concealments  made  by  Lancaster  in 
the  line  and  within  the  scope  of  bis  employ- 
ment. Rawlins  v.  Wickham,  8  DeG.  & 
J.  804;  Andreioa  v.  Clark,  72  Md.  396; 
West  Maryland  R.  Co.  v.  Franklin  Bank, 
60  Md.  86.  Now,  as  we  have  said  already,  be- 
fore the  final  formation  of  the  syndicate  and  at 
least  a  week  prior  to  the  execution  of  the  con- 
tract of  January  the  19th  with  the  state  of 
South  Carolina,  consummating  the  purchase 
of  two  millions  of  the  bonds,  Lancaster  falsely 
represented  to  the  appellants  that  he  had  no 
interest  different  from  theirs  in  the  undertak- 
ing, though  at  that  very  time  he  had  in  his 
possession  a  secret  written  agreement  signed 
by  himself  and  Rhind,  under  which  he  was  to 
receive  one  third  of  the  sum  that  might  ^o  to 
Rhind  as  commissions.  He  deceived,  misled, 
and  deliberately  imposed  upon  the  appellants, 
and  induced  them  to  incur  obligations  to  large 
amounts  which  they  would  never  have  en- 
tered into  had  he  revealed  the  truth  with  re- 
spect to  the  advanta<;e  which  this  secret  agree- 
ment gave  him.  Rhind  now  comes  forward 
and  claims  under  drafts  drawn  by  his  agent 
Lancaster,  the  very  funds  which  if  demanded 
by  the  agent  would  be  payable  to  the  syndi- 
cate, and  they  would  be  payable  to  the  syndi- 
cate upon  the  theory  that  the  stipulation  made 
by  the  promoter  for  his  own  gain  inures  to 
the  concern  which  be  organized. 

The  rule  is  well  settled  that  if  the  principal 
sues  upon  a  contract  made  with  and  in  the 
name  of  his  agent,  the  opposite  party  is  en- 
titled to  be  placed  in  the  same  position  at  the 
time  of  the  disclosure  of  the  principal,  as  if 
the  agent  had  been  the  real  contracting  party. 
Baltimore  Coal  Tar  <fe  Mfg.  Co.  v.  Fletcher,  61 
Md.  295.  If  Lancaster  was  seeking  to  recover 
the  funds  in  court  for  his  own  benefit  and  be- 
hoof after  his  explicit  declarations  that  he  was 
not  to  receive  any  portion  of  them  beyond  the 
$500,  there  can  be  no  question  that  he  would 
be  denied  relief,  because  as  promoter  and 
partner  he  would  not  be  entitled  to  them;  and 
as  Rhind  occupies  no  better  position  than  his 
agent  could  have  maintained,  he  will  not  be 
permitted  to  receive  the  same  funds  except 
those  in  excess  of  the  amount  he  unlawfully 
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agreed  to  pay  to  Lancaster.  In  other  words, 
before  he' can  be  paid  through  Lancaster  un- 
der the  drafts  he  now  holds,  any  part  of  the 
fund  now  in  court,  he  must  make  restitution 
of  the  amount  which  he  participated  in  the 
diversion  of  from  the  syndicate.  There  is  noth- 
ing in  the  evidence  to  show  that  more  than 
one  or  two  of  the  appellants  ever  knew  that 
Rhind  claimed  any  of  the  commissions  when 
the  syndicate  was  organized,  and  his  right  to- 
them  depends,  therefore,  not  upon  any  under- 
standing with  the  appellants,  but  upon  the 
drafts  drawn  by  Lancaster  in  his  favor  and 
not  yet  paid.  There  is,  however,  part  of  the 
fund  payable  to  Rhind  under  assignments 
from  members  of  the  syndicate  other  than  the- 
appellants,  but  this  is  not  in  controversy. 

It  is  clear  that  Rhind  has  no  greater  or  bet- 
ter right  to  these  funds  under  the  drafts  drawn 
by  Lancaster,  than  Lancaster  had  at  the  time- 
the  drafts  were  drawn,  and  it  is  not  material, 
so  far  as  the  consideration  of  this  proposition 
is  concerned,  whether  Lancaster  is  still  a. 
party  to  the  case  or  not.  He  could  not  trans- 
fer to  Rhind,  under  the  circumstances  stated, 
a  right  to  or  claim  upon  the  funds  which 
would  be  superior  to  that  which  he  possessed 
himself;  and  consequently  any  equities  which 
the  members  of  the  syndicate  had  against  Lan- 
caster or  the  fund,  growing  out  of  his  dealing 
with  them  in  respect  to  it  as  the  agent  of 
Rhind,  still  attach  to  the  fund  when  claimed  by 
Rhind  under  the  drafts  drawn  by  Lancaster » 
because  Rhind  simply  stepped  into  Lancaster's 
shoes.  If  Lancaster  could  not  recover  the 
fund,  and  we  have  said  he  could  not  under  the 
circumstances  stated,  in  what  better  position 
does  Rhind,  bis  associate  and  assignee,  stand? 
By  his  own  acts  he  enabled  Lancaster  to  take 
an  unlawful  advantage  of  Lancaster's  fello^vir 
partners,  and  the  advantage  thus  taken  and 
participated  in  by  Rhind  is  the  very  occasion 
that  gives  the  copartners  a  claim  upon  the 
residue  of  the  fund.  Rhind  comes,  therefore, 
to  a  court  of  equity,  and  asks  it  to  decree  to 
him  a  fund  which  it  would  not  have  directed 
to  be  paid  to  the  very  person  under  whom; 
Rhind  claims. 

But  it  is  retorted  that  Rhind  was  at  liberty 
to  employ  such  agents  as  he  thought  fit  to- 
form  the  syndicate,  and  that  he  could  agree- 
for  and  pay  them  such  commission  as  he 
might  be  inclined  to  do,  and  that  this  was  a 
matter  which  concerned  only  him  and  his^ 
agent,  and  that,  therefore,  he  is  in  no  sense 
blamable  for  not  disclosing  the  secret  a^ree* 
nient  in  which  no  one  but  himself  and  Lan- 
caster were  interested.  This  contention  may 
be  briefly  but  satisfactorily  answered  in  the 
following  sentence  from  Bagnall  v.  Carlton, 
L.  R.  6  Ch.  Div.  385:  "But,  although  this- 
mayliave  a  certain  air  of  plausibility,  and  it 
might  be  true  if  the  vendors  and  theirr  agents 
were  the  only  persons  concerned  in  the  trans- 
actions, it  is  wholly  fallacious  when  applied  to- 
the  facts  of  this  case.  It  wholly  omits  the 
consideration  that  the  employment  of  the 
agent  was  for  the  purpose  of  forming  a  com- 
pany and  of  inducing  other  persons  to  sub- 
scribe in  reliance  upon  a  representation  which 
was  untrue." 

But  it  is  insisted  that  the  case  of  WhcUeu 
Bridge   Calico  Printing   Co.  v.  Qreen,  L.   R^ 
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6  Q.  B.  Div.  109.  establishes  and  applies  a 
principle  which  sustains  the  decree  appealed 
from.  The  learned  jud^re  who  decided  these 
cases  below  relied  exclusively  upon  the  case 
just  cited.  We  fail,  after  a  most  patient  study 
of  that  case,  to  see  that  it  conflicts  with  any 
conclusions  we  have  reached.  Indeed  it  is  an 
authority  directly  in  point  to  support  a  part  of 
the  appellant's  contention  as  will  appear  in  a 
moment. 

The  Whaley  Bridge  Calico  Printing  Co.  Case 
was  this:  One  Robert  Ellis  Green  purchased 
certain  calico  priming  works  for  the  sum  of 
£15,000.  Green  and  John  Smith  associated 
themselves  together  as  promoters  of  a  com- 
pany formed  for  the  purchase  of  the  works 
from  Green,  and  for  the  purposes  of  the  ne- 
gotiations for  such  purchase,  a  contract,  which 
the  jury  found  to  be  a  sham  contract,  was  en- 
tered into  between  them  for  the  pretended 
sale  of  the  works  by  Green  to  Smith  for  £20.- 
000.  The  company  was  ultimately  formed, 
its  directors  being  nominees  of  Green  and 
Smith,  and  the  works  were  conveyed  by 
Green  and  Smith  to  the  company  for  £20,000. 
It  was  agreed  between  Green  and  Smith  that 
Green  should  pay  the  sum  of  £B,000outof  the 
£20,000  purchase  money,  to  Smith,  but  this 
agreement  was  not  communicated  to  the  direc- 
tors of  the  companv  when  the  sale  to  the 
conapany  was  effectea.  It  was  held  by  Bowen, 
J.,  that  Smith,  as  a  promoter  of  the  company, 
was  not  entitled  to  secure  any  profit  to  him- 
self out  of  the  formation  of  the  company 
without  the  knowledge  of  the  directors,  and 
that,  such  being  the  case,  the  company  was 
entitled  to  treat  the  agreement  made  between 
Green  and  Smith  for  the  payment  of  the 
£3,000,  as  made  by  Smith  on  the  company's 
behalf,  and  to  enforce  it  against  Green,  and 
that  consequently  the  company  could  recover 
from  Green  so  much  of  the  £8.000,  which 
he  had  agreed  to  pay  Smith,  as  remained 
unpaid.  The  action  was  founded  on  the 
contract  between  Green  and  Smiih,  and  the 
company  sought  to  enforce  that  contract  for 
the  payment  of  the  £8,000  as  a  contract  made 
for  the  profit  of  the  company,  and  not  for  the 
profit  of  Smith.  The  sole  defense  was  made 
bv  Green, — Smith  not  appearing, — and  he 
claimed  "that  as  Smith  could  not  enforce 
against  Green  a  contract  based  on  an  illegal 
consideration,  so  neither  can  the  company." 
But  this  was  brushed  aside  with  the  remark 
that  ''it  does  not  lie  in  Green's  mouth  to  say 
that  his  own  bargain  with  Smith  was  a  fraud- 
ulent one,  and  therefore  cannot  be  enforced:" 
and  it  was  decided  that  it  was  enough  for  the 
company  to  show  that  the  £8,000  was  a  profit 
coming  to  its  agent.  Smith,  to  entitle  it  to 
claim  the  same.  As  £800  of  the  £3,000  had 
been  paid  by  Green  to  Smith,  a  judgment  was 
entered  against  Green  for  £1,200,  and  the  ne- 
gotiation of  one  of  the  company's  promissory 
notes  held  by  Green  for  £1,000,  and  which 
had  been  given  him  in  part  payment  of  the  pur- 
chase money,  was  restrained,  and  an  order  was 
passed  directing  the  note  to  be  delivered  up  to 
be  canceled.  Apparently  no  claim  was  made 
against  Green  for  the  £800  actually  paid  by 
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him  to  Smith.  If  such  a  claim  had  been 
proffered,  it  is  not  easy  to  see  how  logically 
there  could  have  been  any  escape  from  allow- 
ing it.  If  it  was  rightly  decided  that  the  un- 
disclosed contract  between  Green  and  Smith  for 
the  payment  to  the  latter  of  the  £8,000  out  of 
the  purchase  money  was  a  contract  for  the 
benefit  of  the  company  and  not  of  Smith, 
then  the  money  was  payable  by  Green  to  the 
company  and  to  no  one  else;  and  if  payable 
only  to  the  company,  obviously  a  payment  by 
him  to  Smith  was  no  payment  to  the  company 
and  was  no  discharge  of  Green's  obligation; 
and  consequently  such  a  payment  would  have 
been  no  defense  to  a  demand  by  the  company 
that  the  £800  should  be  paid  to  it.  In  a 
word,  if  the  money  was  legally  payable  to  the 
company,  Green  could  not  properly  pay  it  to 
someone  else;  but  if  he  did  pa^  it  to  someone 
else,  that  fact  did  not  relieve  him  of  liability 
to  the  company.  This  is  inevitable,  and  to 
this  conclusion  the  case  relied  on  must  logic- 
ally lead.  But  the  case  does  not  decide  that 
the  company  could  not  recover  from  Green 
the  £800  which  Green  had  paid  to  Smith— it 
merely  decides  that  the  company  could  re- 
cover the  £2,200  remaining  unpaid  by  Green 
to  Smith,  whereas  in  the  pending  cases  what 
is  sought  is  not  only  a  decree  to  compel  Rhind 
to  pay  over  to  the  syndicate  what  is  still  un- 
paid to  Lancaster  under  the  secret  agreement, 
but  to  require  him  to  make  good  the  sum  he 
actually  did  pay  to  Lancaster  thereunder — 
this  latter  exaction  being  precisely  the  very 
thing  not  discussed,  and  not  decided  one  way 
or  the  other  in  the  Whaley  Bridge  Case, 

The  appellants  each  claim,  in  the  first  syn- 
dicate, an  amount  that  will  bear  the  same  pro- 
portion to  the  1  ^  per  cent  on  two  millions  of 
bonds  that  the  amount  of  subscription  of  each 
bears  to  the  entire  two  millions;  and  in  the 
second  syndicate  an  amount  which  will  bear 
the  same  proportion  to  the  1^  per  cent  on 
three  million  two  hundred  and  fifty  thousand 
of  bonds  that  the  amount  of  the  subscription 
of  each  bears  to  the  whole  three  million  two 
hundred  and  fifty  thousand. 

We  hold,  then,  for  the  reasons  we  have 
given,  that  Golden  Rhind  is  accountable  for 
the  $25,250  actually  paid  over  by  him  to  Lan- 
caster; and  on  the  authority  of  the  Whaley 
Bridge  Case  we  further  hold  that  he  is  account- 
able for  the  $1,000  not  paid  over — it  being 
part  of  the  $2(5,250  agreed  to  be  paid  bv  Rhind 
to  Lancaster  as  the  latter's  one  third  of  the  1^ 
per  cent  commission  under  the  secret  agree- 
ment of  January  the  2d,  1898;  and  that  this 
sum  of  $26,250  with  interest  from  July  the  1st, 
1893,  and  the  costs  of  these  cases  above  and 
below,  must  be  deducted  from  the  funds  in 
court  and  paid  to  the  appellants,  the  residue 
being  payable  to  Rhind.  It  follows,  there- 
fore, that  the  decree  appealed  from  must  be 
reversed,  and  the  cause  must  be  remanded  for 
a  new  decree. 

Decree  recersed,  and  cause  remanded,  that  a 
new  decree  may  be  passed  comformably  to 
this  opinion,  the  costs  «in  this  court  and  the 
court  below  to  be  paid  by  Rhind  out  of  the 
funds  in  court. 


Virginia  Supreme  Court  of  Appeals. 
VIRGINIA  SUPREME  COURT  OF  APPEALS. 


Dec., 


S.  D.  FERGUSON  et  aL,  AppU., 

V. 

W.  S.  GOOCH,  Trustee,  etc.,  et  al. 
(94  Va.  1.) 

1.  The  selection  of  a  trustee  to  take 
title  to  property  purchased  for  a  syn- 
dicate* and  to  give  a  deed  of  trust  thereon  for 
a  part  of  the  purcbaae  price,  is  not  within  the 
implied  authority  of  reai^estate  agents  who  are 
members  of,  and  who  formed,  the  syndicate. 

2.  A  purchase  of  lands  by  real-estate 
afirents  on  behalf  of  a  syndicate  of  which  they 
are  members,  when  the  agents  are  also  seoretly 
acting  as  agents  of  the  vendor,  cannot  be  en- 
forced against  the  other  members  of  the  syn- 
dicate. 

3.  A  syndicate  agrreement  which  merely 
provides  for  raising  money  to  purchase 
certain  lands  at  a  given  price,  without  any  pro- 
visions for  selling  the  lands  and  dividing  the 
profits,  does  not  constitute  a  partnership  agree- 
ment. 

4.  A  usage  or  custom  of  real-estate 
agents  in  a  certain  city  to  get  up  syn- 
dicates to  buy  property  in  their  hands  for  sale 
will  not  bind  members  of  a  syndicate  who  have 
no  knowledge  thereof,  especially  if  they  live  at 
other  places,  so  as  to  sustain  a  purchase  of  prop- 
erty for  the  syndicate  made  by  such  agents,  who 
are  also  acting  as  secret  agents  of  the  vendor. 

(December  3, 1898.) 

APPEAL  by  interveners  from  a  decree  of 
the  Hustings  Court  of  Roanoke  disallow- 
ing their  claim  as  holders  of  notes  secured  by 
deed  of  trust  upon  certain  property  a  sale  of 
which  under  a  prior  deed  of  trust  the  trustee 
nought  to  enjoin  in  this  action  and  to  have  the 
'  rights  of  the  respective  parties  determined. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Scott  &  Staples,  for  appellants: 

The  purchase  of  the  property  by  the  bene- 
^ciaries  constitutes  a  complete  consideration. 
«nd  makes  those  beneficiaries  liable  for  all  of 
the  liens  on  the  property  assumed  in  the  pur- 
ohase. 

Osborne  v.  Cabell,  77  Va.  462;  2  Warvelle, 
Vendors,  658-662  et  seq.;  Whitlock  v.  Gordon, 
Va.  L.  J.  1877.  p.  878. 

A  company  which  receives  the  benefit  of  the 
transaction,  ratifies  it,  although  it  did  not  origi- 
Jially  authorize  its  agent  to  make  the  contract. 

Cook,  Stock  &  Stockholders,  §  716,  p.  924. 

If  the  company  does  not  question  the  au- 
thority of  W.  S.  Gooch,  no  other  person  can. 

Curtis  V.  Leavitt,  15  N.  Y.  9. 

The  consideration  operates  to  bind  each  sub- 
scriber for  the  benefit  of  the  other;  as  soon  as 
the  company  is  formed,  and  accepts  the  sub- 
scription, it  binds  all  for  the  benefit  of  the 
company,  and  the  company  has  its  right  of 
action  thereon. 

Cook.  Slock  &  Stockholders,  2d  ed.  §  69; 
1  Beach.  Stockholders,  §  63. 

When  one  subscribes  with  others  a  sum  of 
money  to  carry  on  some  common  project,  law- 
ful in  itself,  and  supposed  to  l)e  beneficial  to 
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the  projectors,  and  money  is  advanced  upon 
the  faith  of  such  subscription,  an  action  for 
money  paid  may  be  maintained  against  a  sub- 
scriber for  the  amount  of  his  subscription,  or 
such  portion  of  it  as  may  be  equal  to  his  pro- 
portion of  the  expenses  incurred. 

George  v.  Harris,  4  N.  H.  533,  17  Am.  Dec. 
447;  Bryant  v.  Goodnow,  6  Pick.  228. 

An  agreement  to  share  in  the  profit  and  loss 
of  a  business  or  adventure  shows  an  intention 
to  create  a  partnership  unless  such  evidence  of 
intention  is  controlled  by  stipulations  or  inter- 
preted by  conduct  inconsistent  with  it. 

1  Bates,  Partn.  §  25;  Yeoman  v.  Laslet/,  40 
Ohio  St.  190;  Iluktt  v.  Fairbanks,  40  Ohio  St. 
238;  Canada  v.  Barksdale,  76  Va.  899;  Brink- 
ley  V.  Harkins,  48  Tex.  225;  Fisher  v.  Sweet,  67 
Cal.  228;  mil  v.  Sheibley,  68  Ga.  556;  Richards 
V.  Orinnell,  63  Iowa,  44,  50  Am.  Rep.  727; 
Canada  v.  Barksdale,  76  Va  899. 

On  petition  for  rehearing. 

If  Powell  were  the  agent  of  both,  with  the 
intelligent  consent  of  the  syndicate,  there  can 
be  no  objection  to  his  acting  in  that  capacity. 

Mechcm.  Agency,  §  67;  Adams  Mining  Co. 
V.  Senter,  26  Mich.  73;  Colwell  v.  Keystone  Iron 
Co.  86  Mich.  53;  Fitzsimmons  v.  Southern  Exp. 
Co.  40  Ga.  330,  2  Am.  Rep.  577;  Rowe  v.  Steteiis. 
53  N.  Y.  621;  Joslin  v.  Coatee,  56  N.  Y.  626; 
United  States  Rolling  Stock  Co.  v.  Atlantic  & 
G.  W.  R.  Co.  34  Ohio  St.  450,  32  Am.  Rep.  380; 
Leekins  v.  Nordyke,  66  Iowa,  471;  Aleacander 
V.  North- Western  Christian  University,  57  Ind. 
466;  DeSteiger  v.  Hollington,  17  Mo.  App.  387; 
Robinson  v.  Jarvis,  25  Mo.  App.  421. 

Powell's  agency,  if  any  there  were,  for  the 
vendors  of  this  property,  was  not  a  secret 
agency;  but  it  was  known  to  at  least  two  of 
the  defendants. 

The  effect  of  the  fraud  upon  the  contract  is 
to  render  it  voidable  only,  and  it  is  the  duty 
of  the  deceived  party  to  elect,  on  the  discovery 
of  the  fraud,  to  rescind  it,  or  else  he  will  be 
bound  by  it. 

Max  Meadows  Land  d  Improv.  Co.  v.  Brady, 
92  Va.  71. 

Mr.  S.  S.  P.  Patteson,  for  Cunningham 
Hall,  appellee: 

While  it  was  doubtless  the  purpose  of  the 
parties  who  signed  the  paper  to  form  a  joint- 
stock  company  and  have  the  company  pur- 
chase the  property  for  them,  no  such  company 
was  formed,  and  there  is  not  a  shadow  of  evi- 
dence to  show  that  any  agent  was  appointed 
by  them  to  purchase  for  them  as  a  partner- 
ship. There  is  no  question  tft  all  of  ratifica- 
tion, for  all  of  the  parties  repudiated  the  al- 
leged purchase  as  soon  as  they  knew  of  it. 

Shoe  &  Leather  Nat.  Bank  v.  Dix,  128  Mass. 
148,  25  Am.  Rep.  49. 

It  was  impossible  for  the  defendants  to  ratify 
the  deed  in  the  case  at  bar,  for  they  knew  no- 
thing of  it. 

J:^e  Bishop.  Contr.  §  1109. 

Messrs,  Phlenr  &  Johnson  and  Hans- 
brougfh  &  Hall  also  for  appellees. 

Buchanan*  J.,  delivered  the  opinion  of 
the  court: 
In  the  year  1890,  McC.  Willis,  who  was  the 
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owDer  of  certain  lots  in  the  city  of  HoaDoke, 
on  which  there  were  two  deeds  of  trust  (one  to 
secure  to  G.  A.  Camp  the  payment  of  two 
notes,  for  $2,000  each,  and  the  other  to  secure 
the  payment  of  two  notes,  of  $1,388.33  each, 
payable  to  J.  J.  Roberts),  conveyed  the  lots  to 
the  Old  Dominion  Investment  Company  in 
consideration  of  the  sum  of  $12,000.  Of  this 
sum  it  was  to  pay  a  portion  in  cash,  assume 
the  payment  of  the  debts  due  Camp  and  Rob- 
erts, and  execute  a  note  for  $2,000,  the  residue 
of  the  purchase  money,  and  secure  it  by  a  deed 
of  trust  upon  the  lots.  Soon  after  the  pur- 
chase of  the  property  by  the  Old  Dominion 
Investment  Company  L.  L.  Powell  &  Co.,  real- 
estate  agents  in  that  city,  and  through  whom 
it  made  its  purchase,  approached  the  president 
of  the  Old  Dominion  Inveslment  Company  to 
know  if  that  company  would  sell  the  property 
at  the  price  of  $15,000,  as  it  had  not  yet  paid 
anything  upon  it.  After  consultation  with 
the  secretary,  the  president  agreed  to  sell  it  at 
that  price.  To  whom  the  properly  was  sold 
"^  Powell  &  Co.  does  not  clearly  appear. 
There  being  some  delay  in  closing  the  con- 
tract, the  president  of  the  Old  Dominion  In- 
vestment Company  spoke  to  Powell  about  the 
^elay,  and  he  said  he  was  getting  up  a  "syu- 
•dicate"  to  take  the  property.  The  syndicate 
which  was  gotten  up  consisted  of  some  nine- 
teen or  twenty  persons,  among  whom  were  L. 
•L.  Powell  &  Co.  and  the  Old  Dominion  In- 
vestment Company.  The  paper  which  evi- 
denced the  agreement  between  the  members 
of  the  syndicate  was  lost  or  mislaid,  but  its 
•contents  were  proved,  and  are  substantially  as 
follows:  We,  the  undersigned,  hereby  agi^e 
to  take  the  amount  set  opposite  our  respective 
names  in  the  syndicate  organizing  for  the  pur- 
pose of  purchasing  certain  lands,  at  the  price 
of  $18,000.  After  the  sum  of  $18,000  had 
been  subscribed,  L.  L,  Powell  &  Co.  collected 
from  the  greater  portion  of  the  members  of  the 
syndicate  the  cash  puyment  due  from  each. 
jLi  the  instance  of  L.  L.  Powell.  Gooch,  the 
president  of  the  Old  Dominion  Investment 
•Company,  on  the  8th  day  of  November,  1890, 
executed  a  deed  for  his  company,  by  which  it 
conveyed  the  lots  to  him  as  trustee  for  the 
jneml)ers  of  the  syndicate  (naming  them,  and 
fitating  what  the  fractional  Interest  of  each 
was  in  the  lots  conveyed),  at  the  price  of  $18,- 
000.  The  deed  acknowledged  the  payment  of 
^4,666.66  in  cash,  and  Gooch,  trustee  for  the 
syndicate  named,  "assumed  and  agreed  to  pay 
•off  and  discharge  the  following  interest-bear- 
ing negotiable  notes:  Two  notes,  for  the  sum 
of  two  thousand  dollars  ($2,000)  each,  said 
notes  executed  by  D.  R.  Bowman,  and  made 
due  and  payable  to  Georgia  A.  Camp,  at  the 
National  Exchange  Bank  of  Roanoke,  Vir- 

finia,  at  one  and  two  years,  respectively, 
rom  date  of  June  13,  1890;  two  notes,  for  the 
sum  of  thirteen  hundred  and  thirty-three  dol- 
lars and  thirty  three  cents  ($1,833.83)  each, 
executed  by  McC.  Willis,  and  made  due  and 
payable  to  J.  L.  Roberta,  at  the  National  Ex- 
change Bank  of  Roanoke,  Virginia,  at  one 
and  two  years,  respectively,  from  date  of  Sep- 
tember 13,  1890;  and  one  note,  for  the  sum  of 
two  thousand  dollars  ($2,000),  executed  by 
the  Old  Dominion  Investment  Company,  and 
made  due  and  payable  to  McC.  Willis  at  four 
-40  L.  H.  A. 


months  from  date  of  September  17,  1890,— all 
of  said  notes  bearing  interest  at  the  rate  of  6 
per  cent  per  annum  until  -paid.  The  residue, 
$4,666.66,  as  evidenced  by  four  interest-bear- 
ing notes  of  date  herewith, — two  notes  for  the 
sum  of  $1,500  each,  and  two  notes  for  the  sum 
of  $833.84  each,  said  notes  executed  by  W.  S. 
Gooch,  trustee,  and  made  due  and  payable  to 
the  Old  Dominion  Investment  Company  as 
follows:  One  of  each  of  said  notes  payable  one 
year  from  date  hereof,  and  one  of  each  at  two 
years  from  date  hereof, — all  of  said  notes  pay- 
able at  the  Citizens'  Bank  of  Roanoke,  Vir- 
ginia, with  interest  at  the  rate  of  6  per  cent 
per  annum  until  paid."  To  secure  the  $4,- 
666.66  for  which  Gooch,  trustee,  executed  his 
four  notes  as  above  stated,  he  executed  a  deed 
of  trust  contemporaneously  with  the  deed 
made  to  him  by  the  Old  Dominion  Investment 
Company. 

Upon  the  failure  of  Gooch,  trustee,  to  pay 
the  $2,000  note  payable  to  Mrs.  Camp,  due  one 
year  after  date,  the  trustee,  L.  L.  Powell,  in 
the  original  deed  of  trust  to  secure  it,  adver- 
tised the  lots  for  sale  at  the  instance  of  the  Fi- 
delity  Trust  &  Loan  Company,  the  then 
holder  of  the  note.  Thereupon  Gooch,  trus- 
tee, filed  his  bill  to  enjoin  the  sale.  After 
setting  out  what  debts  were  liens  upon  the 
lots,  he  alleged  that  he  had  no  interest  in  the 
property;  that  he  became  trustee  to  oblige  the 
parties  interested;  that  the  beneficiaries,  or 
members  of  the  syndicate,  were  all  in  default 
in  making  payments;  that  there  were  funds  in 
the  hands  of  L.  L.  Powell  &  Co.,  arising  from 
the  rents  of  houses  upon  the  lots;  that  he 
held  the  mere  legal  title  to  the  property,  and 
has  no  means  of  enforcing  collections  from 
members  of  the  syndicate,  or  of  compelling 
Powell  &  Co.  to  pay  over  the  funds  in  their 
hands;  that  there  was  a  controversy  between 
some  of  the  members  of  the  syndicate  and  L. 
L.  Powell  &  Co.  over  the  property  pui chased, 
and  that  he  was  unable  to  administer  the  trust 
without  the  aid  of  a  court  of  equity;  that  a 
sale  of  the  property  under  the  circumstances 
would  result  in  great  sacrifice, —  made  the 
persons  Interested  parties  to  the  bill,  and 
prayed  for  an  injunction,  and  that  the  trust 
might  be  admimistered  by  the  court,  that  he 
mi^ht  be  allowed  to  resign,  and  for  general 
relief. 

During  the  progress  of  the  litigation  Fer- 
guson &  Fries,  the  appellants,  came  into  the 
case  by  petition,  alleging  that  they  were 
the  owners  of  the  notes  executed  by  Gooch, 
trustee,  for  the  $4,666.66;  that  they  had  ac- 
quired them  before  maturity,  and  were  en- 
titled to  have  them  paid;  and  also  asked  to 
have  the  sale  of  the  lots  postponed  until 
the  liens  could  be  ascertained,  the  liabili- 
ties of  the  debtors  and  the  rights  of  creditors 
fixed,  and  the  title  to  the  property  cleared  of 
the  clouds  upon  it.  Some  of  the  persons  who 
had  agreed  to  become  members  of  the  syndi- 
cate appeared  and  made  defense,  but  others 
did  not.  Upon  the  hearing  of  the  cause  the 
trial  court  was  of  opinion  that  there  was  no 
valid  contract  of  purchase  of  the  lots  named 
in  the  deed  of  November  8,  1890,  that  was 
binding  upon  any  of  the  beneficiaries  named 
therein  except  L.  L.  Powell  «fc  Co.,  and  that 
they  were  not  liable  for  the  purchase  price  of 
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the  lots,  or  any  part  thereof,  and  decreed  that 
the  deed  of  November  8  between  the  Old  Do- 
minion Investment  Company  and  Gooch, 
trustee,  and  the  deed  of  trust  executed  by  him 
on  the  same  day  to  secure  the  purchase  money 
due  the  Old  Dominion  Investment  Company 
to  be  void,  except  ns  to  L.  L.  Powell  &  Co. 

It  further  decreed  that  L.  L.  Powell  &  Co. 
should  refund  to  the  other  members  of  the 
syndicate  the  moneys  paid  by  them  on  account 
of  the  purchase  of  the  lots,  with  interest. 

It  also  decreed  that  the  lots  should  be  sold  to 
satisfy  the  liens  upon  them  ns  reported  by  the 
commissioner,  except  in  so  far  as  that  report 
was  modified  by  its  decree. 

From  that  decree  Ferguson  &  Fries  ap- 
pealed. Neither  of  the  other  parties  to  the 
controversy  is  seeking  to  have  the  decree  re- 
versed. 

The  only  question  we  have  to  consider, 
therefore,  is  whether  there  is  any  error  in  the 
decree  appealed  from  to  the  prejudice  of  the 
appellants. 

The  right  of  the  appellants  to  have  the  deed 
of  trust  executed  to  Gooch,  trustee,  enforced 
depended  upon  the  question  whether  Gooch, 
trustee,  was  authorized  to  make  the  notes  held 
by  them,  and  give  a  deed  of  trust  upon  the 
lots  to  secure  their  payment. 

It  clearly  appears  that  Gooch,  trustee,  was 
not  selected  as  trustee  by  the  members  of  the 
syndicate  other  than  Powell  &  Co.,  unless 
Powell  &  Co.  had  the  right  to  select  him  for 
them.  It  is  not  pretended  that  either  of  them, 
except  Powell  &  Co.,  ever  spoke  to  Gooch 
upon  the  subject,  or  even  knew  of  his  action 
for  months  afterwards,  unless,  perhaps,  it  be 
the  Old  Dominion  Investment  Company,  of 
which  he  was  president.  Powell  &  Co.  had 
not,  by  virtue  of  their  authority  as  real  estate 
agents,  or  by  reason  of  their  relation  as  ten- 
ants in  common  or  co  owners  with  the  other 
members  of  tlie  syndicate,  the  right  to  select  a 
trustee  for  them,  or  to  do  or  to  authorize  to  be 
done  for  them  any  of  the  acts  attempted  to  be 
done  by  Gooch,  trustee.  UaUey  v,  Monteiro^ 
«2  Va.  681. 

It  is  claimed  that  the  syndicate  was  a  part- 
nership, and  that  Powell  &  Co.,  under  their 
authority  as  partners,  had  the  right  to  select  a 
trustee  to  hold  the  title  for  them,  and  also  to 
authorize  him  to  make  the  notes  for  the  pur- 
chase price,  and  to  execute  the  deed  of  trust 
upon  the  lots  to  secure  the  notes. 

The  agreement  between  the  members  of  the 
S3mdicate,  by  which  they  undertook  to  sub- 
scribe 118,000  for  the  purpose  of  buying  the 
lots,  is  the  only  contract  between  them.  It 
does  not  appear  that  the  parties  to  that  agree- 
ment ever  considered  the  question,  or  deter- 
mined how  the  property  was  to  be  held,  fur- 
ther than  is  shown  by  the  agreement  itself. 
Their  relations  to  each  other  must,  therefore, 
be  determined  by  the  terms  of  that  paper.  It 
provided  for  raising  money  with  which  to 
purchase  certain  lands  at  a  given  price.  There 
is  no  provision  in  it  for  selling  the  lands  and 
dividing  the  profits.  It  may  have  been,  and 
probably  was.  the  intention  of  the  parties,  in 
that  era  of  wild  speculation,  to  sell  the  lots 
and  divide  the  profits;  but  that  does  not  ap- 
pear from  that  agreement,  which  is  the  only 
contract  between  the  parties  in  reference  to 
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the  matter.  It  is  wholly  wanting  in  the  essen- 
tials of  a  partnership  agreement,  nor  does  it 
show  that  the  parties  intended  to  do  these  acts 
from  which  a  partnership  could  be  inferred. 

In  no  view  of  the  case  did  Gooch  have  mo  j 
authority  to  act  as  trustee,  or  bind  the  mem- 
bers of  the  syndicate,  other  than  Powell  &  ()o., 
in  making  the  notes  held  by  appellants,  and 
in  executing  the  deed  of  trust  to  secure  them. 

If  it  be  admitted  that  the  appellants  were  en- 
titled, in  equity,  to  so  much  of  the  purchase 
price  of  the  lots  as  was  equal  to  the  amount  of 
the  notes  held  by  them,  their  right  to  subject 
the  lots,  or  to  have  a  personal  decree  against 
the  meml)crs  of  the  syndicate  therefor,  would 
depend  upon  the  question  whether,  under  the 
facts  of  this  case,  a  court  of  equity  would 
specifically  execute  the  alleged  agreement  for 
its  sale  and  purchase. 

The  contract  of  sale  and  purchase,  if  made 
at  all,  was  made  by  Powell  &  Co.,  represent- 
ing both  the  vendor  and  the  vendees.  They 
were  the  agents  of  the  vendor  or  vendors  to 
sell  the  lots,  and  were  to  receive,  and  did  re- 
cei ve,a  commission  for  making  the  sale.  They 
worked  up  the  syndicate,  and  made  the  con- 
tract of  purchase  for  them,  if  one  was  made, 
and  were  also  members  of  that  syndicate,  and 
interested  in  its  purchase.  They  did  not  dis- 
close to  the  membersof  the  syndicate  that  tbey 
were  the  agents  to  sell,  though  some  of  them. 
it  appears,  knew  this  fact.  i::k>me  members  of 
the  syndicate,  however,  especially  John  H. 
Powell,  of  Richmond,  Virginia,  and  James  S. 
Groves,  of  North  Carolina,  relied  upon  the 
judgment  and  skill  of  L.  L.  Powell,  in  mak- 
ing the  Investment  for  them,  and  did  not  know. 
until  long  after  they  bad  made  their  cash  pay- 
ments, that  their  agents  were  also  the  agents  of 
the  vendors. 

Nothing  is  better  settled  than  that  a  man 
cannot  be  the  agent  of  both  the  seller  and  the 
buyer  in  the  same  transaction,  without  the  in- 
telligent consent  of  both.  Loyalty  to  his  trust 
is  the  most  important  duty  which  the  agent 
owes  to  his  principal.  Reliance  upon  his  in- 
tegrity, fidelity,  and  ability  is  the  main  consid- 
eration in  the  selection  of  agents;  and  so  care- 
ful is  the  law  in  guarding  this  fiduciary  rela- 
tion that  it  will  not  allow  an  agent  to  act  for 
himself  and  his  principal,  nor  to  act  for  two 
principals  on  opposite  sides,  in  the  same  trans- 
action. All  such  transactions  are  voidable » 
and  may  be  repudiated  by  the  principal,  with- 
out showing  that  he  was  injured.  In  such 
cases  the  amount  of  consideration,  the  absence 
of  undue  advantage,  and  other  like  feature 
are  wholly  immaterial.  Nothing  will  defeat 
the  principal's  right  of  remedy,  except  his  own 
confirmation,  after  full  knowledge  of  all  the 
facts.  Actual  injury  is  not  the  principle  upon 
which  the  law  holds  such  transactions  voida- 
ble. The  chief  object  of  the  principle  Is  not 
to  compel  restitution  where  actual  fraud  baa 
been  committed,  or  unjust  advantage  gained; 
but  it  is  to  prevent  the  agent  from  put- 
ting himself  in  a  position  **in  which  to  be 
honest  must  be  a  strain  on  him."  and  to 
elevate  him  "to  a  position  where  he  cannot 
be  tempted  to  betray  his  principle."  •* Under 
a  less  stringent  rule,"  it  was  said  by  the  court 
in  Port^  V.  Woodruff,  86  N.  J.  Eq.  174,  180, 
"fraud  might  be   committed,  or    unfair  ad- 
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vantage  taken,  and  yet,  owing  to  the  imper- 
fections of  the  best  of  human  institutions,  the 
injured  party  be  unable  either  to  discover  it  or 
to  prove  it  in  such  manner  as  to  entitle  him  to 
redress.  To  guard  against  this  uncertainty, 
all  possible  temptation  is  removed,  and  the 
proliibition  against  an  agent  acting  in  a  dual 
character  is  made  broad  enough  to  cover  all 
his  transactions.  The  rights  of  the  principal 
will  not  be  changed,  nor  the  capacity  of  the 
4igeDt  enlarged,  by  the  fact  that  the  agent  is 
not  invested  with  a  discretion,  but  simply  acts 
under  an  authority  to  purchase  a  particular 
article  at  a  specified  price,  or  to  sell  a  particu- 
lar article  at  tbe  market  price.  No  such  dis- 
tinction is  recognizcKl  by  the  adjudications, 
nor  can  it  be  established  without  removing  an 
important  safeguard  against  fraud."  Buckles 
y.  Lafferty,  2  Rob.  (Va.)  293;  Bowery  v.  Eelrm, 
120  Gratt.  1;  1  Minor,  Inst.  4th  ed.  244;  2  Pom. 
Eq.  Jur.  §  959;  1  Story.  Eq.  Jur.  §  315;  Mechem, 
-Agency,  §§  454,  455,  713;  Miehoud  v.  Oirod,  4 
How.  503,  11  L.  ed.  1076;  Story,  Agency, 
§§  210,  211;  Raisin  v.  Clark,  41  Md.  158,  20 
Am.  Rep.  66;  2  Warvelle.  Vendors,  p.  862. 

It  is  claimed  that  it  was  at  that  time  com- 
mon for  real  estate  agents  in  that  city  to  get 
up  syndicates  to  buy  property  in  their  hands 
for  sale.    No  such  custom  or  usage  is  proved; 
and,  if  it  were,  it  could  not  avail  unless  it  were 
•clearly  shown  (and  it  was  not)  that  the  mem- 
bers of  the  syndicate,  many  of  whom  did  not 
live  in  or  near  Roanoke  city,  had  knowledge  of 
the  usage  or  custom  when  Powell  &  Co.  became 
their  agents.     To  be  secretly  In  the  service  of 
the  opposite  party,  while  the  agent  is  acting 
-ostensibly  for  his  principal   only,  is  a  fraud 
upon  the  latter,  and  a  breach  of  public  morals 
which  the  law  will  not  permit.     *'It  is  also  an 
-elementary  proposition,"  said  Willes,  J.,  *  'that 
a  custom  of  trade  may  control  the  mode  of 
performance  of  a  contract,  but  cannot  change 
Its  intrinsic  character."    In  the  case  of  Bohin- 
son  v.  MoU^U,  L.  R.  7  H.  L.  802,  this  question 
was  very  fully  discussed  in  the  House  of  Lords. 
It  was  said  by  Baron  Cleasby  in  that  case,  after 
•quoting  §  210  on  Story  on  Agency,  which  de- 
clares "that,  in  matters  touching  the  agency, 
agents  cannot  act  so  as  to  bind  their  principals 
where  they  have  an  adverse  interest  in  them- 
selves:"   *'I  submit  that  this  fundamental  and 
important  rule  cannot  be  defeated  by  a  usage, 
or,  as  Mr.  Justice  Willes  calls  it,  a  lax  prac- 
tice, of  brokers,  which  is  plainly  of  their  own 
<;reation,  for  their  convenience  and   advan- 
tage in  the  settlement  of  speculative  dealing." 
Mr.  Justice  Grove  said:    "I  am  of  opinion, 
with  the  late  Mr.  Justice  Willes,  that  here  the 
importation  of  the  usage  *does  not  merely  con- 
trol the  mode  of  performance  of  the  contract, 
but  that  it  changes  its  intrinsic  character'  (L. 
R.  5  C.  P.  656);  that  it  converts  a  broker  into 
a  principal  seller  without  the  knowledge  of 
the  buyer  who  employs  him,  and  that  it  must 
be  rejected."    Pages  829.  881. 

'  Lord  Chelmsford  said  in  the  same  case 
(p.  838):  "But  the  usage  is  of  such  a  peculiar 
character,  and  is  so  completely  at  variance 
with  the  relation  between  the  parties,  convert- 
ing a  broker  employed  to  buy  into  a  principal 
seller  for  himself,  and  thereby  giving  him  an 
interest  wholly  opposed  to  his  duty,  that  I 
think  no  person  who  is  ignorant  of  such  an 
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usage  can  be  held  to  have  agreed  to  submit  to 
its  conditions,  merely  by  employing  the  serv- 
ices of  a  broker,  to  whom  the  usage  is  known, 
to  perform  tbe  ordinary  and  accustomed  duties 
belonging  to  such  employment."  In  the  views 
exprc»sed  by  boih  of  these  judges  the  lord 
chancellor  (Cairns)  concurred. 

Such  a  u^age  was  held  by  the  supreme  court 
of  Massachusetts  in  Farnsworth  v.  Hemmer,  1 
Allen,  494,  79  Am.  Dec.  756,  to  be  contrary  to 
good  morals  and  sound  policy,  because  it 
would  tend  to  sanction  an  unwarrantable  con- 
cealment of  facts  essential  to  a  contract,  and 
operate  as  a  fraud  on  parties  who  had  a  right 
to  rely  on  the  conficfence  reposed  in  their 
agents.  Ramn  v.  Clark,  41  Md.  158,  20  Am. 
Rep.  66. 

The  evidence  wholly  falls  to  show  that  the 
members  of  the  syndicate,  for  whom  Powell 
&  Co.  were  agents,  after  full  knowledge  of  all 
the  facts,  confirmed  or  ratified  the  action  of 
Powell  &  Co.  in  purchasing  the  lots,  or  in  se- 
lecting Gooch  as  trustee  for  them. 

Under  these  circumstances,  without  passing 
upon  the  other  grounds  relied  on  to  defeat  a 
specific  execution  of  the  agreement,  it  is  clear 
that  the  members  of  the  syndicate  other  than 
Powell  <&  Co.  could  not,  upon  well-settled 
principles  of  equity,  be  compelled  to  specifi- 
cally perform  the  agreement  for  the  purchase 
of  the  lots.  Pom.  Spec.  Perf.  Contr.  g§  267, 
268. 

Upon  the  whole  case,  we  are  of  opinion  that 
there  is  no  error  In  the  decree  appealed  from 
to  the  prejudice  of  the  appellants,  and,  as  no 
other  party  is  complaining  of  it,  it  must  be 


Rehearing  denied. 


VIRGINIA    FIRE   &   MARINE    INSUR- 
ANCE COMPANY,  Plff.  in  Err,, 
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NEW   YORK    CAROUSAL     MANUFAC- 
TURING COMPANY. 
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1.  Motion  to  dismiss  an  appeal*  because 
the  appeal  bond  does  not  provide  for  payment 
of  all  actual  damages  incurred  in  consequence 
of  tbe  supersedeas  is  too  late  If  not  made  until 
the  time  has  elapsed  in  which  a  new  bond  might 
have  been  i^lven  or  a  new  appeal  taken. 

8*  One  fl^amished  for  a  debt  due  a  non- 
resident creditor  may  prevent  a  Jadgp- 
ment  a^gaSnat  him  in  the  garnishment  pro- 
ceeding by  showing  that,  without  his  collusion 
and  notnritbstanding  his  plea  of  the  pendency  of 
the  garnishment  proceeding,  a  court  at  the 
creditor's  domicil,  having  jurisdiction,  rendered 
a  Judgment  against  him  on  the  debt  in  favor  of 
the  creditor,  which,  having  property  in  that  Juris- 
diction, he  was  compelled  to  pay. 

(January  20, 1898.) 

ERROR  to  the  Circuit  Court  of  the  City  of 
Richmond  10  review  a  judgment  in  favor 


KOTB.— As  to  garnishment  of  debt  of  nonresi- 
dents, see  Illinois  C.  B.  Ck).  v.  Smith  (Miss.)  19  L.  R. 
A.  677,  and  ncte;  also  Lancashire  Ins.  Co.  v.  Cor- 
betts  (TIL)  88  L.  R.  A.  840.  and  other  cases  cited  in 
footnote. 
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cf  p -lin'iff  in  %,  proceed iar  to  reach  mocer  in 
rtit  HAil*  of  fiefenfiaat  as  zamishee  which 
WW  i.^e?*^  *Ci  \}f(Acjr^.z  to  a  per«on  re^idicz  in 
ibe  «TAU*  •'if  North  Car: lina.     R^^errtd. 

T-Lf:  fzf.u  are  stated  in  the  opinion. 

Mr,  Bevcrlej-  T.  Cramp,  for  plaintiff  in 
error; 

The  tm«tees,  i.  e..  the  garnishees,  cannot 
efj-iit^b  y  be  put  to  the  trouble  and  expense 
of  pro'ertiEff  tiieroaelves  against  a  double  lia- 
rA.'Aj  pu:  '^pon  them  for  the  plaintiff's  beneiit. 
It  i^'for  the  pkin'.iff  to  employ  all  procedure 
nere-iary  for  the  inistee's  safetv. 

/P^/i^,  r.  A^nn.M.  W  N.  H.  86! 

The  prevailing  doctrine  according  to  the 
weiirht  of  a^jthority.  in  the  states  which  have 
enactments  sob^.tantially  like  those  in  Virginia, 
is  that  a  judgment  debtor  cannot  be  garnished, 
even  in  hi*  own  state,  except  by  a  proceeding 
in  the  same  court  in  which  the  original  suit  is 
pendinsr. 

S'.oUy,  RrAmnn,  43  Neb.  618. 

On  principle  the  North  Carolina  court  was 
right  in  insiatio?  upon  its  prior  jurisdiction. 

WnUare  v.  M'ConneU,  13  Pet.  136.  10  L.  ed. 
^;  MarJc  ▼.  WiriMoit,  16  U.  S.  App.  602. 59  Fed. 
Rep.  316,  8  C.  C.  A.  134;  Burke  v.  Uanee,  76 
Tex.  76. 

MeMrn.  Anderson  9^  Anderson,  for  de- 
fendant in  error: 

The  attaching  creditor  in  this  case,  the  New 
York  Carousal  Manufacturing  Company,  in 
suing  out  and  levying  its  attachment  complied 
strictly  with  the  provisions  of  ^§  2959,  2967, 
of  the  Code  of  Virginia. 

Bfiltiwfyre  <fe  0.  R.  Co,  v.  Gallahve,12GT2LX%, 
663.  65  Am.  Dec.  254. 

The  Virginia  Fire  &  Marine  Insurance  Com- 
pany, chartered  under  the  laws  of  the  state  of 
Virginia,  and  having  its  home  oflSce  in  Rich- 
mond. Virginia,  was  a  citizen  of  the  state  of 
Virginia,  which  gave  the  circuit  court  of  Rich- 
mond jurisdiction. 

Cowardin  v.  UnitersaHL.  In».  Co.  82  Gratt. 
445;  Drake,  Attachm.  597;  Eaitt  Tenneme,  V. 
db  G.  R,  Co.  V.  Kennedy,  83  Ala.  464. 

Full  protection  would  have  been  afforded 
the  garnishee  in  this  case  bad  application 
been  made  to  the  North  Carolina  court  after 
the  rendition  of  judgment,  for  a  stay  or  sus- 
pension of  execution,  until  the  attachment 
proceedings  in  Virginia  could  be  determined, 
when  the  amount  for  which  the  garnishee 
might  be  held  liable  could  easily  be  credited 
upon  the  North  Carolina  judgment. 

Crawford  v.  ClvU,  7  Ala.  157,  41  Am.  Dec. 
92;  Crawf(yrd  v.  SUide,  9  Ala.  887,  44  Am. 
Dec.  463;  Drake,  Attachm.  7tli  ed.  §  701;  Ya- 
zoo d  M.  Valley  R.  Co.  v.  Fulton,  71  Miss.  385; 
Gray  v.  Uenhy,  1  Smedes  &  M.  598;  Jones  v. 
New  York  &  E.  R.  Co.  1  Grant,  Cas.  457;  Minor 
V.  Rodgers  Coal  Co,  25  Mo.  App.  79;  Allen  v. 
WaU,  79  111.  284;  McKeon  v.  MeDermott,  22 
Cal.  669,  83  Am.  Dec.  86;  Harvey  v.  Great 
Northern  R.  Co.  50  Minn.  405,  17  L.  R.  A. 
84. 

Riely»  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  at  the  hearing  of 

the  case,  moved  to  dismiss  the  appeal  upon  the 

'nround  that  the  appeal  bond  is  defective,  in 

t  it  omits  to  provide,  as  a  part  of  the  con- 
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'di'.Lon,  for  the  payment  of  "all  actual  dam- 
a^ps  incurred  in  consequence  of  the  super- 
sed  •*.«.*' 

The  statute  fCode,  ^  3471)  prescribes  that 
the  bond  i«  to  be  given  before  the  clerk  of  the 
court  below,  and  requires  that  this  officer  shall 
take  the  bond  and  indorse  on  the  process  that 
it  has  been  given.  The  plaintiff  in  error, 
upon  the  allowance  of  the  writ  of  error, 
promptly  gave  bond  in  the  required  penalty, 
and  with  all  the  prescribed  conditioDs,  save 
'.  the  one  above  stated,  before  the  clerk  of  tbe- 
circuit  court,  who  accepted  the  same,  and  in- 
'  dorsed  on  the  process  that  the  bond  had  been 
given. 

It  is  usual  for  the  clerk,  whom  the  law  des- 
ignates as  the  officer  to  take  the  bond,  to  pre- 
pare it:  and   the  bond  in  this  case  was  no 
doubt  prepared  by  him,  and  not  by  counsel. 
The  plaintiff  in   error   executed  it.  and  the 
i  clerk  took  it,  presumably  in  good  faith,  both 
I  of  them  supposing  that  it  conformed  to  the  re- 
■  quirements  of  the  statute;  and  the  defendant 
;  in  error  acquiesced  in  its  siifficiency,  and  in  the 
perfection  of  the  appeal,  until  the  bearing. 
I     If  the  defendant  in  error  was  not  satisfied 
with    the  bond,  or  deemed  the  defect  now 
piiinted  out  a  sufficient  ground  for  the  dis- 
;  missal  of  the  appeal,  he  should  have  taken  the 
I  necessary  steps,  within  the  time  that  a  new 
1  bond  might  have  been  given  or  another  ap- 
peal allowed  (Code,  ^  3474),  where  he  has  had 
a  reasonable  time  in  which  to  do  so,  to  re- 
quire a  proper  bond  to  be  given,  and,  in  the 
event  of  a  failure  to  give  it,  moved  to  dismiss 
the  appeal.     It  is  too  late  to  wait,  before  mak- 
ing such  motion,  until  a  new  bond  cannot  be 
given  or  another  appeal  allowed.    To  dismiss 
the  appeal  at  this  late  day,  under  these  cir- 
cumstances, would  be  grossly  unjust.      The 
appellee,  after  such  delay,  must  be  considered 
as  having  waived  any  objection  to  the  defect 
in  the  bond.    Following  the  course  which  has 
been  heretofore  pursued  by  this  court  in  deal- 
ing with  similar  cases,  the  motion  to  dismiss 
must   be  overruled.      Jackson  v.  Hendenon, 
3  Leigh,  196;   Pugh  v.  Jones,  6  Leigh,  299; 
Brotcn  v.   Matthews,  1  Rand.  (Va.)  462;  Syme 
V.  Johnston,  3  Call  (Va.)  522;  Acker  v.  Aleix^ 
andria  dt  F.  R.  Co.  84  Va.  648;   Orr  v.  Fen- 
nington,  93  Va,  268. 

The  judgment  appealed  from  was  rendered 
against  the  plaintiff  in  error  as  garnishee  under 
an  attachment  sued  out  by  the  defendant  in 
error  against  the  garnishee's  creditor,  who 
was  a  nonresident  of  this  state. 

The  creditor  resided  in  the  state  of  North 
Carolina,  and,  prior  to  the  issue  of  the  attach- 
ment, had  brought  suit  in  that  stale  against 
the  garnishee  to  recover  the  same  debt  which 
it  was  sought  to  subject  by  the  attachment. 
This  suit  was  still  pending  and  undetermined 
when  the  attachment  was  sued  out. 

The  writ  of  error  awarded  by  this  court 
brings  under  review  the  right  of  the  circuit 
court  of  the  city  of  Richmond,  upon  the  facta 
disclosed  by  the  record,  to  give  judgment 
against  the  garnishee. 

Where  there  is  an  action  by  a  creditor 
against  his  debtor  to  recover  a  debt  due  to 
him  pending  in  a  court  in  one  jurisdiction, 
and  at  the  same  time  an  attachment  against 
the  creditor  and  a  garnishment  against  his 
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debtor  pending  in  another  court  in  a  different 
jurisdiction,  to  subjerit  the  same  debt  to  the 
satisfaction  of  a  liability  of  the  creditor,  there 
is  a  conflict  amoog  the  authorities  as  to  the 
proper  course  to  be  pursued  by  the  respective 
courts. 

It  is  held  by  one  line  of  the  authorities  that 
the  court  which  first  acquires  jurisdiction  over 
the  debt  has  the  right  to  maintain  it  to  the 
end  of  the  litigation,  and  enforce  or  subject 
the  debt,  irrespective  of  the  proceedings  in 
the  other  court;  and  that  the  court  which  last 
acquires  jurif-diction  as  to  the  debt,  whether  it 
be  by  the  action  of  the  creditor  to  recover  his 
debt  or  under  a  garnishment  by  his  creditor, 
must  dismiss  the  action  or  garnishment,  when 
the  pendency  of  the  prior  action  or  garnish- 
ment is  duly  brought  to  its  nolicc.  Wallace  v. 
M'Comiell,  88  U.  8.  13  Pet.  186,  10  L.  ed.  95; 
Whipple  V.  Bobbins,  97  Ma»s.  107.  93  Am.  Dec. 
64;  Amei-icnn  Bank  v.  liollins,  99  Mass.  313; 
Emhree  v.  IJanna^6  Johns.  101;  Shrewsbury  y, 
Tnfts,  41  W.  Va.  212;  Drake,  Atlachm.  7th 
ed.  §  700;  2  Wade.  Attachm.  $  494. 

The  other  line  of  the  authorities  holds  that 
whether  the  action  by  the  creditor  to  recover 
his  debt  or  the  garnishment  be  first  com- 
menced, the  court  in  which  the  action  by  the 
creditor  is  pending  should,  upon  due  notice  of 
the  garnishment,  either  suspend  all  proceed- 
ings in  the  action  to  await  the  determination 
of  the  garnishment,  or,  which  is  deemed  better, 
proceed  to  judgment  on  the  debt,  with  a  stay 
of  execution  on  the  judgment  until  the  garnish- 
ment is  determined,  which  stay  can  be  re- 
moved or  made  perpetual,  in  whole  or  in  part, 
a.s  the  exigency  of  the  case  may  require.  By 
this  course  the  rights  of  the  attaching  creditor 
would  not  be  injuriously  affected,  and  the  gar- 
nishee would  at  the  same  time  be  effectually 
protected  against  a  double  liability.  Orato- 
ford  V.  Clnte,  7  Ala.  157,  41  Am.  Dec.  92; 
Crawford  v.  Slade,  9  Ala.  887,  44  Am.  Dec. 
463;  Montgojnery  Qaslight  Co,  v.  Merrick,  61 
Ala.  534;  McVadden  v.  O'DonneU,  18Cal.  160; 
McKeon  v.  McDermott,  22  Cal.  667,  83  Am. 
Dec.  86;  Harney  v.  Qreat  Northern  R.  Co.  60 
Minn.  405,  17  L.  R.  A.  84;  Howlandv.  Chi- 
cago, R.  L  d  P.  R.  Co,  134  Mo.  474;  Drake, 
Atlachm.  §  701;  OaUego  v.  C/tevaUte,  2  Brock. 
285,  note  at  end  of  the  opinion. 

It  is  unnecessary  in  this  case,  however,  to 
decide  between  these  conflicting  authorities, 
for  under  neither  line  of  them  can  the  judg- 
ment appealed  from  be  upheld. 

The  insurance  company  (the  plaintiff  in 
error),  on  January  18.  1895,  filed  its  answer  to 
the  complaint  in  the  suit  brought  against  it  in 
the  superior  court  of  Lenoir  county,  North 
Carolina,  by  its  creditor,  J.  H.  Turnage,  who 
was  also  the  debtor  in  the  attachment  suit,  and 
duly  set  forth,  among  other  defenses,  the  pen- 
dency of  the  attachment  suit  in  the  circuit 
court  ot  the  city  of  Richmond,  and  the  gar- 
nishment against  the  company,  averred  the 
validity  of  the  said  proceedings  according  to 
the  laws  of  Virginia;  and  asked  that  it  be  pro- 
tected against  the  recovery  of  any  part  of  the 
debt  sued  for  which  it  might  be  adjudged  to 
pay  by  the  circuit  court  of  the  city  of  Rich- 
mond under  the  garnishment. 

It  also,  on  February  4,  1895,  filed  its  answer 
to  the  garnishment  in  the  circuit  court  of  the 
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city  of  Richmond,  wherein  it  referred  to  the  ac- 
tion brought  against  it  in  the  court  in  North 
Carolina,  and  exhibited  with  its  answeracerti- 
fied  copy  of  all  the  proceedings  in  the  said  action 
up  to  that  time.  The  circuit  court  thereupon 
without  entering  a  formal  order  to  that  effect^ 
directed  that  the  garnishment  should  await 
the  result  of  the  suit  in  North  Carolina. 

At  the  May  term.  1895,  of  the  superior  court 
of  Lenoir  county,  North  Carolina,  it  presented 
to  the  court  a  certified  copy  of  the  proceedings 
in  the  attachment  suit  in  the  circuit  court  of 
the  city  of  Richmond,  and  claimed  that  the 
court  should  not,  and  moved  that  it  do  not, 
proceed  to  the  trial  of  the  action  of  Turnage 
against  the  company  until  the  attachment  suit 
was  determined.  The  court,  however,  over- 
ruled the  motion,  and  on  May  17,  1895.  gave 
judgment  against  the  company  for  the  entire 
amount  of  the  debt.  Execution  was  issued  on 
the  judgment  on  May  22.  1895,  directed  to  the 
sheriff  of  Lenoir  county,  whereby  the  com- 
pany was  obliged  to  pay,  and  did  pay,  the 
same  on  October  12,  1895. 

On  November  22.  1895,  the  garnishee  filed 
an  amended  and  supplemental  answer  to  the 
garnishment  in  the  circuit  court  of  the  city 
of  Richmond,  in  which  it  set  forth  that  the 
court  in  North  Carolina  had  overruled  its  plea 
of  the  pendency  of  the  attachment  suit  and 
garnishment  against  it  on  the  ground  that  the 
suit  in  North  Carolina  was  instituted  prior  to 
the  attachment  suit,  and  that,  therefore,  the 
court  in  that  state  acquired  priority  of  juris- 
diction of  the  subiect- matter  of  the  litigation; 
and  that  the  court  had  given  judgment  against 
it  for  the  full  amount  of  the  debt;  that  execu- 
tion was  at  once  issued  on  the  judgment;  and 
that,  having  moneys  in  the  hands  of  its  agents 
in  that  state  liable  to  the  execution,  it  hadbeen 
compelled  to  pay  the  same.  It  exhibited  with 
its  amended  answer  a  certified  copy  of  the  rec- 
ord of  the  suit  in  the  court  in  North  Carolina, 
containing  all  the  proceedings  had  therein  sub- 
sequent to  the  proceedings  contained  in  the 
copy  of  the  record  filed  with  its  former  an- 
swer, the  two  making  a  complete  record  of 
the  suit,  and  prayed  a  dismissal  of  the  garnish- 
ment against  it.  This  the  circuit  court  refused 
to  do,  and  gave  judgment  against  the  garnishee 
for  the  amount  of  the  debt  of  the  attaching 
creditor,  the  defendant  in  error.  If  this  judg- 
ment be  sustained,  then  the  garnishee  will,  to 
that  extent,  have  to  pay  its  debt  over  again. 

It  is  a  settled  rule,  founded  on  obvious  prin- 
ciples of  natural  justice,  that  a  garnishee  can- 
not be  lawfully  compelled  to  pay  the  same  in- 
debtedness twice.  Nothing  can  be  more 
clearly  just  than  that  a  person  who  has  been 
compelled  by  a  court  of  competent  jurisdiction 
to  pay  a  debt  should  not  be  compelled  to  pay 
it  over  again.  Consequently,  when  he  is  in 
such  a  situation  that,  if  charged  as  garnishee, 
this  would  be  the  result,  he  will  not  be  charged, 
unless  his  situation  is  due  to  his  own  fault  or 
neglect. 

The  garnishee  in  this  case  was  guiltless  of 
any  fraud  or  collusion.  It  took  all  necessary 
steps  to  prevent  a  recovery  in  the  suit  in  the 
state  of  North  Carolina  of  the  debt  against  it. 
It  made  a  full  disclosure  to  the  court  of  the 
facts  of  its  situation.  It  duly  pleaded  the 
pendency  of  the  attachment  suit  and  the  gar- 
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nishment  against  it.  It  endeavored  to  obtain 
a  suspension  of  all  proceedings  in  the  suit  until 
the  determination  of  the  garnishment  against 
it,  but  the  court,  holding  that  it  had  priority  of 
jurisdiction,  refused  to  stay  the  suit,  and  gave 
iudgment,  upon  which  it  sJlowed  execution  to 
be  issued. 

The  garnishee  is  a  corporation  created  under 
the  laws  of  the  state  of  Virginia,  with  its  home 
office  in  the  city  of  Richmond,  and  was  en- 
gaged in  the  business  of  insuring  property 
against  loss  by  fire  in  this  and  other  states.  It 
had  complied'with  the  laws  of  North  Carolina, 
by  which  foreign  corporations  were  authorized 
to  do  business  in  that  state,  and  under  its  laws, 
for  the  purposes  of  suit,  was  deemed  a  resident 
of  that  state,  and  amenable  to  a  personal  judg- 
ment. It  had  moneys  in  the  hands  of  its 
agents  in  that  stale,  and  execution  having  been 
issued  on  the  judgment,  it  could  not  escape  its 
payment. 

Under  these  circumstances,  the  circuit  court 
should  not  have  given  judgment  against  the 

garnishee.  It  had  been  compelled,  after  a  full 
isclosure,  to  pay  the  debt  once  under  the 
judgment  of  a  tribunal  having  legal  jurisdic- 
tion to  decide  and  adequate  power  to  enforce 
its  decision,  and  had  therefore  an  indisputable 
claim  to  the  protection  against  the  second  pay- 
ment of  the  debt.  Garity  v.  Gigie,  130  Mass. 
184;  Eddy  v.  0*Bara,  132  Mass.  56;  Latica- 
shire  Ins,  Co.  v.  (hrbeUa,  165  111.  592,  86  L.  R. 
A.  640. 

For  the  foregoing  reasons  the  judqment  ap 
pealed  from  must  be  reversed,  and  the  garnish- 
ment against  the  plaintiff  in  error  be  dismissed. 


W.   D.  CARDWELL.   Receiver  of  the  Vir- 
ginia Steel,  Iron,  &  Slate  Company,  Appt., 

;M.   KELLY. 
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!•  Stockholders  cannot  set  up  tlie  il- 
legality of  the  scheme  of  the  corporation, 
which  did  not  appear  on  the  face  of  the  contract 
of  8ut)ecription  or  the  prospectus  therein  referred 
to.  In  order  to  escape  liability  to  creditors  whose 
debts  had  been  contracted  upon  the  faith  of  the 
subscriptions  to  the  stock. 

IB.  A  subscriber  is  estopped,  as  agrainst 
creditors,  to  set  up  the  invalidity  of  a  subscrip- 
tion to  capital  stock,  as  to  which,  if  in  valid,  he  was 
in  paH  delicto, 

(January  87, 1898.) 

ERROR  to  the  Circuit  Court  of  the  City  of 
Richmond  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  enforce  pay- 
ment of  a  stock  subscription.'    Beversed. 

The  facts  ai-e  stated  in  the  opinion. 

Messrs,  Cardwell  ft  Card'vrell,  Leake 
A  Carter,  and  Christian  ft  Clu*istian, 
for  plaintiff  in  error: 

In  partitions  of  land  under  the  law,  the  usual 
and  proper  method  of  assigning  the  parcels  to 

Note.— For  fraud  or  misrepresentation  to  Justify 
rescission   of  subscription  for  stock,  see  note  to 
Fear  v.  Bartlett  (Md.)38  L.  U,  A^TtL 
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the  different  part  owners  is  by  allotment,  and 
this  method  is  always  practised  unless  there  is 
a  strong  reason  against  it. 

See  2  Minor,  Inst.  p.  423;  Cox  v.  McMuUin, 
14  6ratt.  91. 

The  distribution  by  lot,  then,  is  in  no  way 
inconsistent  with  the  idea  that  it  was  contem- 
plated that  the  lots  should  be  of  substantially 
equal  value;  and  if  that  is  the  case  it  is  ad- 
mitted on  all  sides  the  distribution  would  not 
constitute  a  lottery. 

The  only  extrinsic  evidence  tending  to  show 
that  a  lottery  or  unequal  distribution  was  con- 
templated or  intended  is  the  testimony  of  the 
defendant  who  states  that  the  agent  of  the 
company  who  took  his  subscription  told  him 
that  one  of  the  lots  drawn  by  him  might  be 
equal  to  his  whole  subscription. 

Such  oral  statements,  unless  constituting 
fraudulent  representation  inducing  the  sub- 
scription, cannot  be  relied  upon  by  a  subscriber 
in  defense  of  an  action  to  recover  his  subscrip- 
tion. 

2  Thomp.  Corp.  §  1811. 

Nemo  allegans  ttirpitudinem  suam  est  audi- 
endue. 

Where  one  of  the  parties  to  an  agreement, 
invalid  on  the  ground  of  fraud,  can  make  out 
his  case  without  proving  the  fraud,  it  is 
e^ablished  that  the  defendant  will  be  estopped 
from  alleging  his  own  fraud  in  defense. 

Covins  V.  Blantern,  1  Smith.  Lead.  Cas.  pt. 
2,  p.  750;  Martin  v.  Simth  Salem  Ixind  Go.  2 
Va.  Law  Rei?.  748;  Ilolman  v.  Johnson,  1 
Cowp  843;  Starke  v.  Liitlepage,  4  BAud.  (V a.) 
372;  Montefiori  v.  Montefion,  1  W.  Bl.  364; 
Doe,  Roberts,  v.  Roberts,  2  Barn.  &  Aid.  868; 
Hendriekson  v.  Ecajis.  25  Pa.  444;  Pettii  v. 
Jenninps,  2  Rob.  (Va.)  676;  Dan.  Neg.  Inst. 
§  197;  Billow.  Estoppel,  pp.  484  etseqi;  Brog- 
den  V.  Metroplitan  R.  Co.  L.  R.  2  App.  Cas. 
666,  6  English  Ruline  Cases,  108;  Thompson. 
Liability  of  Stockholders,  ^^  8683,  8684;  Casey 
V.  GaUi,  94  U.  S.  680,  24  L.  ed.  170. 

Equitable  estoppel  or  estoppels  by  conduct, 
are  created  for  the  purpose  of  promoting  justice 
and  to  repress  fraud  upon  third  persons;  and 
such  estoppels,  where  the  requisites  therefor 
exist,  are  not  disfavored  by  the  courts,  for 
fraud  is  prevented  and  justice  is  attained  by 
means  of  them. 

See  2  Pom.  Eq.  Jur.  §  802,  and  note<  Horn 
V.  Cole,  51  N.  H.  287,  12  Am.  Rep.  HI. 

If  the  circumstances  were  such  that  the  party 
against  whom  the  estoppel  is  sought  to  be 
raised  so  conducts  himself  that  .a  reasonable 
person  would  infer  that  a  certain  state  of 
things  existed  and  acts  upon  that  inference,  he 
shall  afterwards  be  estoppe^l  from  denyingit. 

2  Pom.  Eq.  Jur.  §§  805.  811;  2  Best,  Ev. 
§  548;  Bigelow.  Estoppel,  p.  541;  Brogden  v. 
Metropolitan  R,  Co.  L.  R.  2  App.  Cas,  666,  6 
English  Ruling  Cases.  108. 

Messrs.  Pollard  ft  Sands,  for  appellee: 

Contracts  partaking  of  the  characteristics 
here  admitted  to  exist  are  incapable  of  enforce- 
ment between  the  parties  or  their  privies. 

Ewell  V.  Daggs,  108  U.  8.  143,  27  L.  ed.  682; 
Uolmanv.  Johnson,  1  Cowp.  841;  1  Parsons^ 
Contr.  382;  Middleton  v.  Arnolds,  13  Qratt  489. 

The  term  "lottery"  includes,  not  only  a 
scheme  for  the  distribution  of  prizes  by  chance, 
but  the  distribution  itself 
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2  Whart.  Crim.  Law,  §5§  1490,  1491;  United 
States  Y.  Olney,  Deady,  461;  13  Am.  &  Eng. 
Enc.  Law,  p.  1187;  Seidenbender  v.  Charles,  4 
8erg.  &  R.  ISt.  8  Am.  Dec.  682;  Ridgeway  v. 
Underwood,  4  Wash.  C,  C.  129:  Den,  Wooden, 
V.  ShotweU,  23  N.  J.  L.  465:  United  States  v. 
Olney,  1  Abb.  (U.  S.)  275;  United  States 
V.  Zeisler,  30  Fed.  Rep.  501;  Dunn  v.  People, 
40  m.  469;  7%a7»<i«  v.  Peop^,  59  111.  160;  Lynch 
V.  Rosenthal,  144  Ind.  86,  31  L.  R.  A.  835. 

Where  a  pecuniary  consideration  is  paid, 
and  it  is  determined  by  lot  or  chance,  accord- 
ing to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the  money 
Is  to  have  for  it,  that  is  a  lottery. 

BuU  V.  Ruggles,  56  N.  Y.  425.  See  also 
Borner  v.  United  States,  147  U.  S.  449,  37  L. 
€d.  287;  Phalen  v.  Com.  1  Rob.  (Va.)718;  Wat- 
son V.  Fletcher,  7  Gratt.  1;  Emhrey  v.  Jemison, 
131  U.  S.  336,  33  L.  ed.  172;  1  Parsons,  Contr. 
380-382,  and  note  Bon  p.  882;  Bank  of  United 
States  V.  Oir^ns,  27  C  8.  2  Pet.  527,  7  L.  ed. 
508;  Nietneyer  v.  Wright,  75  Va.  239,  40  Am. 
Rep.  720;  Yellow  Stone  Kit  v.  StaU,  88  Ala. 
196,  7  L.  R.  A.  699. 

Contracts,  void  as  this  one  is,  between  the 
parties  cannot  be  enforced  for  the  benetit  of 
the  creditors  of  one  of  the  parties. 

Bank  of  United  States  v.  Owens,  27  U.  S.  2 
Pet.  527,  7  L.  ed.  508. 

NihUuin  ex  nihilo  oriatur  is  as  true  in  law 
as  in  philosophy. 

Williams  v.  Gibbes,  58  U.  S.  17  flow.  265, 
15  L.  ed.  144;  Woodson  v.  Barrett,  2  Hen.  & 
M.  88,  3  Am.  Dec.  612;  McBlair  v.  Qibbes,  58 
U.  8.  17  How.  232,  15  L.  ed.  132;  Armstrong 
T.  American  Exeh.  Nat.  Bank,  133  U.  S.  469. 
SSL.  ed.  760:  Union  Nat.  Bank  v.  Bank  of 
Kansas  City,  136  U.  S.  236,  34  L.  ed.  346. 

That  the  receiver  takes  property  subject  to 
all  subsisting  liens  and  vested  rights,  carries 
with  it  the  correlative  proposition  that  he  is 
in  no  aense  what  is  called  a  bona  fide  pur- 
chaser for  value. 

6  Thomp.  Corp.  §  6917;  Lincoln  v.  Fitch,  42 
Me.  456;  Da^jis  v.  Brown,  94  U.  S.  425,  24  L. 
ed.  205;  Cook,  Stock  &  Stockholders,  §  151. 

But  here  we  would  have  the  court  bear  in 
mind  that  the  contract  is  void  and  no  action 
can  rest  upon  it. 

28  Am.  &  Eng.  Enc.  Law.  p.  478. 

The  so-called  maxim,  Nemo  allegans  suam 
turpitudinem  est  audiendus  has  no  sort  of 
application  to  cases  where  the  contract  is  void 
ah  initio. 

Rosebrough  v.  AnsUy,  85  Ohio  St.  113;  Trib- 
hle  y.  Anderson,  63  Ga.  31;  Harris  v.  Harris, 
23  Gratt.  737;  Hanauer  v.  Doane,  79  U.  S.  12 
Wall.  342,  20  L.  ed.  439;  Starke  v.  Littlepage, 
4  Rand.  (Va.)  868;  James  v.  Bird,  8  Leigh, 
510,  31  Am.  Dec.  668;  Terrell,  v.  Imboden,  10 
Leigh,  321,  and  Oioen  v.  Sharp,  12  Leigh,  429. 

'nie  defendant  in  error  cannot  have  the  doc- 
trine of  estoppel  urged  against  him,  for  the 
plaintiff  in  error  did  not  show,  nor  attempt  to 
show,  that  there  was  any  misrepresentation  or 
concealment  of  a  material  fact,  made  with 
knowledge  of  the  facts,  to  one  who  was  Ignor- 
ant of  the  truth,  with  the  intention  that  he 
should  act  upon  it,  and  leading  him,  to  act 
upon  it.    This  is  essential. 

Stebbins  v.  Bruce,  80  Va.  889;  Pickard  v. 
Sears,  6  Ad.  &  El.  469;  Bower  v.  McCormick, 


23  Gratt.  321;  Jones  v.  Sasseer,  18  N.  C.  (1  Dev. 
&  B.  L.)  464. 

The  maxim.  iVi?m<7  allegans  suam  turpitudinem 
est  audiendus  does  not  reach  to  the  height 
of  being  a  definitive  rule  of  decision,  but, 
when  properly  understood  and  applied,  it  is 
addressed  to  the  credibility  of  the  testimony  of 
a  party  alleging  his  own  wrong. 

United  States  v.  Leffler,  36  U.  8.  11  Pet.  94, 
9  L.  ed.  645;  Davis  v.  Brown,  94  U.  8.  428,  24 
L.  ed.  204;  Jordaine  v.  Lashbrooke,  7  T.  R.  601. 

A  voidable  act  will  have  all  its  proper  legal 
effects  unless  and  until  it  is  disputed  and  pro- 
nounced invalid.  And  it  can  be  disputed  onlv 
by  certain  persons  and  under  certain  condi- 
tions. 

Pollock,  Contr.  p.  8;  Armstrong  v.  Toler,  24 
U.  S.  11  Wheat.  272,  6  L.  ed.  472. 

If  any  part  of  the  consideration  for  a  prom- 
ise or  set  of  promises  is  unlawful,  the  whole 
agreement  is  void. 

Pollock,  Contr.  p.  318;  Story,  Contr.  §  700; 
Whart.  Contr.  §  368;  MiUer  v.  Ammon,  145  U. 
S.  421-427,  36  L.  ed.  759-762;  Bartlett  v. 
Vinor,  Carth.  252;  Holman  v.  Johnson,  1 
Cowp.  343;  Hunt  v.  Knickerbacker,  5  Johns. 
327. 

Contracts  founded  on  an  act  prohibited  by  a 
statute  under  a  penalty  are  void,  although  not 
expressly  declared  so  to  be. 

Wilson  V.  Spencer,  1  Rand.  (Va.)  76, 10  Am. 
Dec.  491;  (TDonnell  v.  Sweeney,  5  Ala.  467,  39 
Am.  Dec.  336;  /.emon  v.  Orosnkopf,  22  Wis. 
447,  99  Am.  Dec.  58.  and  note;  Gramer  v. 
Carraby.  17  La.  118,  36  Am.  Dec.  608;  Deven- 
dorfv.  Beardsley,  28  Barb.  656. 

Onpetition  for  rehearing. 

An  English  judge  has  said:  '*All  author- 
ities, from  first  to  last,  concur  in  one  thing — 
viz. ,  that  the  doctrine  on  this  subject  is  founded 
on  'public  policy;'  and  I  cannot  but  regard  the 
iarring  opinions  as  exemplifying  the  well- 
known  dictum  of  Mr.  Justice  Burrough  in 
Richardson  v.  Mellish,  2  Bing.  229,  that  public 
policy  'is  a  very  unruly  horse,  and  when  once 
you  get  astride  it  you  never  know  where  it 
will  carry  you.'  Public  policy  does  not  admit 
of  definition,  and  is  not  easily  explained.  .  .  . 
Egerton  v.  Earl  Brownlow,  4  H.  L.  Cas.  1, 
.  .  .'Public  policy  is  a  variable  quantity;  ...  it 
must  vary  and  does  vary  with  the  habits, 
capacities,  and  opportunities  of  the  public;  .  .  . 
it  cannot  have  been  the  same  when  (Jhief 
Justice  Tindal  decided  Homer  v.  Orates,  7 
Bing.  785,  in  1881,  as  it  was  when  Chief  Jus- 
tice Parker  decided  Mitchell  v.  Reynolds,  1  P. 
Wms.  181,in  1711;  .  .  .  it  must  have  changed, 
and  did  change,  between  1831  and  1869  when 
Vice-Chancellor  James  decided  Leat/ier 
Cloth  Co.  V.  Lorsont,  L.  R.  9  Eq.  345;  and 
if  there  had  not  been  a  further  change  be- 
fore Lord  Justice  Fry  decided  Rousillon  v. 
Rousillon,  L.  R.  14  Ch.  Div.  351,  in  1880,  it 
must  Jiave  occurred  ere  now." 

Davies  v.  Davies,  L.  R.  36  Ch.  Div.  364. 

No  case  can  be  found  where  an  action  has 
been  sustained,  which  goes  in  affirmance  of  &n 
illegal  contract;  and  where  the  object  of  it  is  to 
enforce  the  performance  of  an  engagement  pro- 
hibited by  law.  Wherever  an  action  has  been 
sustained"  against  a  party,  to  prevent  him  from 
retaining  the  benefit  derived  from  an  unlawful 
act,  the  action  proceeds  in  disaffirmance  of  the 
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COD  tract;  and,  instead  of  endeavoring  to  en- 
force it,  presumes  it  to  be  void. 

Buntv,  Knickerbocker,  5  Johns.  327;  WiUon 
V.  Spencer,  1  Rand.  (Va.)76.  10  Am.  Dec.  491; 
Jones  V.  Comer,  5  Leigh,  358;  Didier  v.  Patter- 
son, 98  Va.  536;  Qravier  v.  Carraby,  17  La. 
118.  86  Am.  Dec.  608;  Devendorfy.  Beardsley, 
23  Barb.  656;  Bower  v.  MeCarmiek,  28  Gratt. 
821:  Piekard  v.  Sears,  6  Ad.  &  El.  469. 

The  court  errs  when  it  brings  forward  the 
maxim,  Nemo  allegans  suam  turpitudinem 
est  audiendus,  as  furnishing  a  positive  rule  of 
law  essential  to  create  an  estoppel. 

United  States  v.  Leffler,  36  tl.  8.  11  Pet.  94, 
9L.  ed.  645;  followed  in  Davis  v.  Brotcn,  94  U. 
8. 428, 24  L.  ed.  204;  has  approved  of  Jordaine 
V.  Laslibrooke,  7  T.  R.  601. 

Riely*  J.,  delivered  the  opinion  of  the 
court: 

The  sole  question  for  decision  is  whether  a 
subscriber  to  the  stock  of  a  corporation,  who 
was  allured  to  make  the  subscription  by  the 
chance  of  being  allotted  a  lot  or  lots  in  a 
drawing  for  distribution  of  lota  of  unequal 
value,  can  by  reason  thereof  escape  the  pay- 
ment of  the  money  due  on  his  subscription, 
not  to  the  corporation,  but  to  its  creditors, 
whose  debts  were  contracted  upon  the  faith  of 
his  and  other  subscriptions. 

It  Is  a  fact  conceded  in  the  record  that  the 
corporation,  the  Virginia  Steel,  Iron,  &  Slate 
Company,  is  insolvent,  and  that  Its  creditors 
cannot  be*  paid  their  debts  unless  the  assess- 
ment of  45  per  cent  made  by  the  chancery 
court  of  the  city  of  Richmond  on  its  stock- 
holders is  collected. 

In  conformity  to  the  Constitution  of  the  state, 
the  buying,  selling,  or  transferring  of  tickets 
or  chances  in  any  lottery  is  prohibited  by 
statute,  and  a  penalty  therefor  prescribed. 
Const,  art.  5.  §  18;  Code,  g§  3825,  8826. 
Whether  the  scheme  out  of  which  this  con- 
troversy has  arisen  is  within  the  prohibition  of 
the  statute,  we  express  no  opinion,  as,  in  the 
view  we  take  of  the  case,  it  is  unnecessary  to 
decide  that  question. 

It  is  a  general  rule,  as  stated  by  an  able  law 
writer,  that  a  contract  or  an  agreement  cannot 
be  made  the  subject  of  an  action  if  It  can  be 
impeached  on  the  ground  of  dishonesty,  or  as 
being  opposed  to  public  policy, — if  it  be  either 
contra  bonoa  inores,  or  forbidden  by  the  law. 
Broom,  Legal  Maxims,  706. 

A  defendant,  against  whom  it  is  sought  to 
enforce  such  a  contract,  may  show  its  illegality, 
and  a  court  of  justice  will  decline  to  lend  its 
aid  to  enforce  a  contract  thus  wrongfully  en- 
tered into.  Where,  however,  the  parlies  are 
in  pari  delicto,  but  the  plaintiff  can  make  out 
his  case  without  disclosing  the  unlawful  nature 
of  the  contract,  it  is  not  a  universal  rule  that 
the  defendant  will  be  allowed  to  show  its  ille- 
gality for  the  purpose  of  defeating  the  action. 

Contracts  which  are  founded  upon  an  ille- 
gal consideration,  as  being  immoral  or  con- 
trary to  public  good,  or  which  are  forbidden 
by  law.  are  void ;  and  in  the  language  of  Chief 
Justice  Wilmot  in  Collins  y.  Blantern,  1  Smith, 
Lead.  Cas.  646,  *'the  reason  why  the  common 
law  says  such  contracts  are  void,  is  for  the 
public  good."  They  are  injurious  to  the  com- 
munity.and  violative  of  the  policy  of  the  law; 
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and  so  the  courts,  having  in  view  the  good  of 
the  public,  and  the  policy  of  the  law,  will  not 
lend  their  aid  to  enforce  such  a  contract  unlesa 
they  can  see  that  to  do  so  will  defeat  the  object 
of  the  illegal  transaction,  and  promote  the  in- 
terests of  society  and  the  policy  of  the  law. 
But  where,  in  the  particular  case,  it  appears 
that  this  will  be  the  result  of  the  enforcement 
of  such  contract,  the  maxim,  Nemo  aUegans 
turpitudinem  suam  audiendus,  is  rigorously  ap- 
plied, and  the  defendant  will  not  be  fallowed 
to  plead  and  prove  his  own  wrong. 

In  Starke  v.  LittUpage,  4  Rand.  (Va.)  368. 
Judge  Green,  in  commenting  on  the  maxim. 
In  pari  delicto  potior  est  conditio  defendentis,  said : 
'*But  this  rule  operates  only  in  cases,  where 
the  refusal  of  the  courts  to  aid  either  party 
frustrates  the  object  of  the  transaction,  and 
takes  away  the  temptation  to  engage  in  con- 
tracts contra  bonos  mores,  or  violating  the  policy 
of  the  laws.  If  it  be  necessary,  in  order  to 
discountenance  such  transactions,  to  enforce- 
such  a  contract  at  law,  or  to  relieve  against  it 
in  equity,  it  will  be  done,  though  both  the- 
parties  are  in  paridelicto.  The  party  is  not  al- 
lowed to  allege  his  own  turpitude  in  such  cases^ 
when  defendant  at  law.  or  prevented  from 
alleging  it  when  plaintiff  in  equity,  whenever 
the  refusal  to  execute  the  contract  at  law,  or 
the  refusal  to  relieve  against  it  in  equity, 
would  give  effect  to  the  original  purpose,  and 
encourage  the  parties  engaging  in  such  trans- 
actions." 

In  a  case  of  th^  nature  of  that  at  bar,  the 
court  will  be  governed  in  some  degree,  at  least, 
by  its  particular  circumstances.  It  will  con> 
sider  whether  the  good  of  the  public  and  the 
policy  of  the  law  will  be  subserved,  and  the 
making  of  such  contracts  be  discouraged,  by 
enforcing  the  contract  in  the  case  before  it,  or 
by  refusing  to  do  so,  and  will  do  the  one  or  the 
other  as  will  advance  the  interests  of  the  pub- 
lic and  the  policy  of  the  law. 

It  is  apparent  that  to  enforce  the  contract  ii> 
this  case  will  defeat  the  illegal  purpoaeof  the 
parties  to  it,  and  tend  to  deter  other  persons 
from  entering  into  similar  contracts,  thereby 
upholding  the  policy  of  the  law  and  promot- 
ing the  public  good.  To  refuse  to  enforce  it 
would  encourage  the  making  of  such  contracts; 
for,  if  the  venture  succeeded,  the  parties  would 
reap' the  profits,  and,  if  it  failed,  would  suffer 
no  loss. 

If  the  corporation  was  seeking  to  recover 
the  subscription,  and  was  solvent,  then,  inas- 
much as  its  payment  would  enable  the  unlaw- 
f  ul  design  of  a  lottery  to  be  carried  out,  it 
would  be  proper  to  Allow  the  defendant  to 
show  the  unlawful  purpose,  in  order  to  defeat 
the  transaction  and  prevent  similar  ones  in  t^e 
future;  but  to  allow  him  to  do  so  after  it  has 
become  insolvent  would  confer  immunity 
from  liability  on  the  guilty,  and  not  restrain, 
but  encourage,  such  illegal  schemes. 

Moreover,  the  refusal  to  enforce  payment  of 
the  subscription  after  insolvency  of  the  cor- 
poration would  not  only  fail  to  advance  Uie 
interests  o{  the  public,  and  contravene  the  pol- 
icy of  the  law,  but  would  result  in  great  in> 
justice  to  innocent  creditors.  This  is  not  an 
action  by  the  corporation,  one  of  the  guilty 
parties, ^seeking  to  enforce  payment  of  the  ille- 
gal subscription,  but  an  action  by  the  receiver 
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of  the  court,  appointed  at  the  Instance  of  credit- 
ors of  the  corporation,  to  collect  the  subscrip- 
tions due  to  it,  for  the  purpose  of  paying  its 
debts. 

It  was  asserted  by  Lord  Mansfield  in  Monte- 
JUyri  V.  Montefiori,  1  W.  BL  864,  and  repeated 
by  Broom  in  his  work  on  Legal  Maxims,  that 
*'it  is  an  indisputable  proposition  that,  as 
against  an  innocent  party  no  man  shall  set  up 
his  own  iniquity  as  a  defense,  any  more  than 
as  a  cause  of  action." 

In  Pettit  ▼.  Jennings,  2  Rob.  (Va.)  676,  we 
have  a  forcible  illustration  of  the  application 
of  this  principle  in  the  case  of  an  illegal  and 
void  contract.  In  that  case  the  attempt  was 
made  to  be  relieved  from  the  payment  of  a 
bond  that  was  alleged  to  have  been  given 
for  a  gaming  consideration,  as  against  the 
assignee  thereof,  who  had  been  induced  to 
purchase  the  bond  by  the  assurance. of  the 
obligor  that  there  was  no  objection  to  its  pay- 
ment, and  that  it  would  be  paid.  The  court 
denied  relief  to  the  obligor,  upon  the  ground 
that  he  was  estopped  by  bis  conduct  from 
showing  the  unlawful  consideration  of  the 
bond.  Judge  Baldwin,  who  delivered  the 
prevailing  opinion  in  the  case,  said,  after  ad- 
verting to  the  doctrine  of  estoppel:  "I  can 
perceive  no  good  reason  why  a  gaming  secur- 
ity should  form  an  exception  to  the  general 
rule  on  this  subject,  which  rests  upon  prin- 
ciples of  justice  equally  applicable,  whether 
the  debt  be  void  in  its  inception,  or  be  avoided 
by  payment  or  release,  or  by  any  other  matter 
ex  post  facto.  It  is  true  that  a  contract  or  se- 
curity which  is  void,  either  by  positive  law  or 
upon  principles  of  public  policy,  is  deemed 
incapable  of  confirmation;  but  the  doctrine  we 
are  considering  is  not  based  upon  the  idea  of 
confirmation,  which  excludes  the  supposition 
of  fraud,  but  upon  the  fact  of  fraud  in  the 
original  representation  or  subsequent  denial, 
which,  to  prevent  iniquity,  is  made  to  operate 
as  an  estoppel.  Admissions  which  have  been 
acted  upon  by  others  are  conclusive  upon  the 
party  making  them,  in  all  cases  between  him 
and  the  person  whose  conduct  he  has  thus  in- 
fluenced ;  and  the  party  is  estopped,  on  grounds 
of  public  policy  and  good  faith,  from  repudiat- 
ing his  own  representations." 

The  capital  stock  of  a  corporation  is  its 
basis  of  credit.  It  is  to  this  that  persons  deal- 
ing with  the  corporation  look,  and  upon  which 
tbey  rely  as  security  for  the  payment  of  its 
obligations.  They  have  the  right  to  assume, 
in  the  absence  of  knowledge  to  the  contrary, 
that  it  exists  in  fact;  that  it  has  been  fully 
paid,  or  is  vouched  by  valid  subscriptions. 
The  defendant  in  error  and  his  fellow  sub- 
scribers by  their  subscriptions,  enabled  the 
Virginia  Bteel,  Iron,  &  Slate  Company  to 
organize  and  engage  in  the  business  for 
which  it  was  incorporated,  and  in  the  pros- 
ecution whereof  it  contracted  debts  to  insol- 
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vency.  Those  who  dealt  with  it,  having 
no  knowledge  of  any  vice  in  the  subscrip- 
tions, were  entitled  to  rely  upon  its  capital 
stock  as  having  been  lawfully  created.  The 
subscribers  to  its  stock,  having  by  their  con- 
duct enabled  the  company  to  hold  out  to  the 
public  that  it  had  a  validly  subscribed  capital 
stock,  are  estopped  to  deny  the  reality  of  what 
they  made  to  appear  to  exist,  and  upon  which 
others  were  led  to  rely.  The  law  in  such  a 
case  makes  the  apparent  real,  as  to  those  who 
have  been  thus  misled  to  their  injury. 

In  Martin  v.  South  Salem  Land  Co.  94  Ya. 
—  (a  case  that  was  most  carefully  considered), 
subscribers  to  the  stock  of  a  joint-stock  com- 
pany, who  asserte(f  that  they  had  been  de- 
frauded in  making  their  subscriptions,  were 
held  to  be  estopped,  though  innocent,  from 
setting  up  the  fraud  as  a  defense,  because  they 
had  failed  to  repudiate  their  subscriptions 
until  after  the  company  had  become  insolvent. 
The  "estoppel  was  raised  in  that  case  in  favor 
of  the  creditors  of  the  company,  against  in- 
nocent subscribers,  merely  because  they  had 
delayed  too  long  in  repudiating  their  subscrip- 
tions. There  mere  delay  was  the  ground  of 
the  estoppel.  How  much  greater  reason  is 
there  for  holding  that  subscribers  to  the  capital 
stock  of  a  company  are  estopped,  as  against 
creditors,  from  setting  up  the  invalidity  of 
their  subscriptions,  as  to  which,  if  invalid,  the 
subscribers  were  in  pari  delicto!  By  their  con- 
duct in  making  the  subscriptions  they  enabled 
the  company  to  obtain  credit  on  the  faith 
thereof,  and  to  allow  them  now  to  reptidiate 
their  subscriptions  would  operate  as  a  fraud 
on  the  creditors. 

Neither  the  contract  of  subscription,  nor  the 
prospectus  which  was  referred  to  and  made  a 
part  of  it.  was  unlawful  on  its  face.  Their 
introduction  in  evidence  was  all  that  was 
necessary  to  make  out  a  prima  facie  case,  so 
that  the  plaintiff  could  make  out  his  case  with- 
out disclosing  anything  unlawful  in  the  trans- 
action. Its  unlawfulness  had  to  be  shown  by 
the  defendant.  This  be  could  only  do  by 
pleading  and  introducing  proof  of  his  own 
unlawful  conduct.  And  this  he  was  estopped 
from  doing  as  against  creditors  whom  his  un- 
lawful conduct  had  contributed  to  mislead, 
and  whom  the  plaintiff  represents. 

The  circuit  court  erred  in  the  admission  of 
evidence  on  the  part  of  the  defendant  to  prove 
the  illegality  of  the  contract  of  subscription, 
and  its  instruction  to  the  jury.  Its  judgment 
must  therefore  he  reversed,  the  verdict  of  the 
jurv  set  aside,  and  a  new  trial  awarded,  to  be 
had  in  accordance  with  the  views  expressed  in 
this  opinion. 

Cardwell,  J.,  absent. 

Rehearing  denied. 
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*  1  •  It  is»  on  the  trial  of  an  action  upon  a 
promissory  note»  after  showing^  the 
loks  or  destruction  thereof,  competent 
to  prove  by  parol  that  a  paper  attached  ae  an 
exhibit  to  the  plaintiff's  declaration  is  a  true  and 
correct  copy  of  the  lost  origrinal.  In  the  pres- 
ent case  the  court  properly  allowed  proof  of 
the  contents  of  the  instrument  declared  upon« 
over  objection  that  the  same  was  not,  and  had 
never  been,  '*an  office  paper/*  and  that  the  al- 
lefired  copy  thereof  showed  "only  one  credit  of 
%ffS^  while  the  allefrations  in  the  declaration  ad- 
mitted and  allowed  four  credits  amountini;  to 
$140." 

8.  The  indorsee  of  a  negotiable  prom- 
issory note  has  a  ri^ht,  as  the  legal  holder 
thereof,  to  institute  a  suit  thereon  In  his  own 
name,  notwithstanding  the  fact  that,  before 
bringing:  his  action,  he  had,  by  a  written  assign- 
ment, not  indorsed  on  the  not«  itself,  but  on  a 
separate  paper,  transferred  the  note  to  another 
as  collateral  security,  who  subsequently  surren- 
dered the  note  to  him  merely  for  the  purpose  of 
collection;  and,  nothing  more  appearing,  the 
plaintiff  will  be  entitled  to  recover. 

8.  A  negotiable  promissory  note,  paya- 
ble at  bank,  does  not  become  due  until  the  last 
day  of  grace;  and  one  to  whom  such  an  instru- 
ment is  indorsed  and  transferred  on  the  second 
day  of  grace  takes  the  s^me  before  maturity,  and 
will  be  presumed  to  have  been  a  bona  fide  pur- 
chaser for  value. 

4.  Even  where  such  a  note  is,  before 
maturity,  actually  paid  by  the  maker  to 
the  payee,  and  by  the  former  again  put  In  circula- 
tion, as  against  one  signing  apparently  as  a  joint 
principal,  but  who  is  in  fact  a  surety  only,  such  a 
purchaser  will,  nevertheless,  be  protected. 

6.   In  view  of  the  evidence  submitted  on 

the  trial  of  the  present  case,  a  verdict  for  the 
plaintiff  was  the  only  legal  result  which  could 
have  been  reached,  and  the  court  did  not  err  in 
directiog  ttie  jury  to  find  in  his  favor. 

(July  10, 1897.) 

IpRROR  to  the  Superior  Court  for  Baldwin 
!i  County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  pay- 
ment of  a  promissory  note.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Daniel  B.  Sandford,  for  plaintiff  in 
error: 

Whitfield,  maker  of  the  note,  paid  the  same 
in  full  on  the  21st  of  January,  1892,  and  had 
it  transferred  3  his  firm,  Whitfield  &  Allen, 
when  Uaug  was  not  present.  This  was  the 
payment  of  the  note  by  the  proper  party  to 
the  proper  payee:  and  no  transfer  or  assign- 
ment of  the  same  to  another  person  could  be 

Head  notes  by  Lumpkin,  P.  J. 


NOTK.— For  recovery  on  lost  negotiable  instru- 
ment, see  also  Butler  v.  Joyce  (D.  C.)  16  L.  R.  A. 
205,  and  note:  see  also  Kirkwood  v.  First  Nat. 
Bank  (Neb.)  2i  L.  R.  A.  444. 
40  L.R.A. 


valid  and  binding  on  Haug,  without  bis  knowl- 
edge and  consent  expressly  given. 

Story,  Prom.  Notes.  §§  180,  872;  Mickel- 
herry  v.  Shannon,  25  Ga.  237;  Ga.  Code  1892, 
§t^  2153,  2154;  Georffui  Southern  R.  Co.  v. 
Reeves,  64  Ga.  496;  HaU  v.  Capital  Bank,  71 
Ga.  715;  Tanner  v.  Qude  (Ga.)  27  8.  E.  938. 

The  court  erred  in  establishing  a  copy  of 
the  note  sued  on,  as  it  was  not  an  office  paper 
and  varied  materially  with  the  allegations  in 
the  declaration.  The  facts  on  this  point  take 
the  case  out  of  the  rule  in  Jernigan  v.  Carter, 
60  Ga.  181. 

The  court  erred  in  directing  the  jury  to  find 
a  verdict  for  the  plaintiff  against  Robert 
Whitfield,  principal,  and  F.  Haug,  security, 
for  the  amount  sued  for,  notwithstanding  the 
contention  of  plaintiff  in  error  by  his  pleas 
and  the  evidence  in  support  thereof  made  is- 
sues for  the  jury  to  pass  on. 

Collier  v.  Barnes,  64  Ga.  485. 

The  note  was  payable  to  a  chartered  bank, 
or  its  order,  and  if  the  same  was  not  paid  by 
the  maker,  Whitfield,  at  maturity,  then  the 
note  was  subject  to  protest,  and  F.  Haug,  as 
security,  was  entitled  to  notice  of  nonpayment 
and  of  the  protest  of  same  within  a  reason- 
able time. 

Ga.  Code  1892.  §  2781. 

The  bank  being  the  original  payee  could 
not  deprive  the  security  of  this  statutory  right 
by  a  transfer  of  the  note,  and  the  same  was 
still  subject  to  protest,  and  the  security  enti- 
tled to  notice  thereof. 

Randolph  v.  Fleming,  59  Ga,  776;  Ptitehard 
V.  Smith.  77  Ga.  463. 

Messrs.  Roberts  ft  Pottle  and  J.  D. 
Howard,  for  defendant  in  error: 

The  dopy  of  the  note  sued  on  was  tendered 
in  evidence  as  secondary  evidence  under  Code, 
3767.  There  was  a  complete  showing  as  to 
diligence.  When  a  bond  for  title,  counted  on 
as  a  part  of  the  abstract  of  title,  was  lost,  and 
diligence  shown,  a  copy  was  admissible. 

Whether  secondary  evidence  will  be  ad- 
mitted is  largely  in  the  discretion  of  the  court. 

Code,  3882;  Jernigan  v.  Carter,  60  Ga.  131. 

The  assignment  was  before  the  grace  on  the 
note  expired,  and  this,  under  our  law,  was  be- 
fore its  maturity. 

Dalton  City  Co.  v.  Haddock,  54  Ga.  584. 

Even  admitting  that  Haug  was  surety  only, 
he  is  manifestly  liable  if  the  principal  is  liable. 

Camp  V.  Simmons,  62  Ga.  73. 

The  note  showing  on  its  face  that  he  is  joint 
maker,  he  cannot  set  up,  as  against  an  inno- 
cent holder,  that  he  is  surety. 

Ferst  V.  Larkin,  68  Ga.  293;  Mead&rv.  Dol- 
lar Sav.  Bank,  56  Ga.  605;  Tales  v.  Donald- 
son, 5  Md.  889,  61  Am.  Dec.  288;  Stuhbs  v. 
Ooodall,  4  Ga.  106;  M'Laren  v.  Marine  Bank^ 
52  Ga.  131;  Code,  2151. 

Lumpkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

Suit  was  brought  in  the  court  below  against 
Robert  Whitfield  and  F.  Haug  upon  a  prom- 
issory note  signed  by  them  as  joint  makers. 
The  court  directed  a  verdict  in  favor  of  the 
plaintiff,  and  Haug  brings  the  case  here  for 
review.    As  his  codefendant  filed  no  defense 
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to  the  action,  and  is  not  a  party  to  the  present 
writ  of  error,  we  shall,  for  convenience,  deal 
with  the  case  as  though  the  plaintiff  in  error 
was  the  only  party  defendant  in  the  lower 
court. 

1.  Complaint  is  made  that  the  court,  over 
the  defendant's  objection,  allowed  the  plain- 
tiff "to  establish  a  copy  of  the  note  sued,  in 
lieu  of  the  alleged  lost  original,  by  oral  testi- 
mony, .  .  .  said  original  note  not  being,  or 
having  ever  been,  an  office  paper,  and  the  note 
so  allowed  to  be  established  showing  only  one 
credit  of  $60,  while  the  allegations  in  the  dec- 
laration admitted  and  allowed  four  credits, 
amounting  to  $140."  As  to  the  first  ground  of 
objection  urged,  the  law  in  this  state  is  well 
settled.  '*A  party  is  not  obliged  to  establish 
a  lost  paper  under  the  judiciary  act,  but  may, 
by  showing  its  loss  or  destruction,  as  in  this 
case,  give  in  secondary  evidence  of  its  con- 
tents, and,  upon  sufficient  proof,  recover  on  it 
as  a  lost  or  destroyed  paper.**  Lindsay  v. 
Kendrick,  30  Ga.  546,  citing  Boss  v.  Wright,  12 
Ga.  509.  "A.  lost  note  may  be  sued  upon 
without  taking  steps  to  establish  a  copy; 
Code,  §  3986  [Civ.  Code.  §  4750],  being  per- 
missive or  cumulative,  not  mandatory  or  ex- 
clusive. Wallace  v.  Tamlin,  42  Ga.  462.  The 
loss  of  the  note  while  suit  upon  it  was  pend- 
ing did  not  render  the  establishment  of  a  copy 
indispensable  in  order  for  the  suit  to  proceed." 
Jemigan  v.  Carter,  60  Ga.  133.  '*  The  gen- 
uineness of  the  original,  and  the  correctness" 
of  a  copy  thereof  attached  as  an  exhibit  to 
the  plaintiff's  petition,  **may  be  established 
by  parol  evidence."  60  Ga.'l31.  And  **on 
proof  of  loss  of  the  original  agreement,  and 
the  correctness  of  a  copy,  the  copy  may  go 
to  the  jury  as  evidence. "  Goodman  v .  Uender- 
8on,  58  Ga.  567.  Nor  is  there  any  merit  in 
the  objection  that  the  paper  which  the  plaintiff 
was  allowed  to  introduce  in  evidence,  upon 
proof  that  it  was  a  correct  copy  of  the  lost 
original,  showed  only  one  credit, '  whereas, 
"the  allegations  in  the  declaration  admitted 
and  allowed  four  credits."  A  plaintiff  may 
very  properly  admit  more  payments  than  are 
actually  entered  upon  the  instrument  on  which 
he  brings  his  action.  This,  apparently,  is 
what  was  done  in  the  present  case;  for,  al- 
though the  exhibit  attached  to  the  plaintiff's 
petition  showed  only  one  credit,  it  was  never- 
theless, according  to  the  undisputed  evidence, 
a  true  and  correct  copy  of  the  lost  original. 
This  copy  was  simply  used  as  evidence  to 
show  the  basis  of  the  plaintiff's  cause  of  ac- 
tion, and  the  amount  claimed  and  recovered 
was  not  that  which  on  the  face  of  the  instru- 
ment purported  to  be  due,  but  only  that 
which  was  sued  for. 

2.  As  originally  brought,  this  was  a  suit 
instituted  by  M.  W.  Hall,  to  whom  the  origi 
nal  note  in  question  had  been  transferred  by 
proper  indorsement.  He  having  died  before 
the  trial,  the  case  was  prosecuted  by  his  ad- 
ministrator. It  appears  from  the  evidence 
that,  prior  to  bringing  his  action.  Hall  had 
assigned  this  note  to  Mrs.  Brake,  as  collateral 
security,  the  assignment  being  written  on  "a 
paper  other  than  the  note"  itself;  and  that, 
subsequently,  the  note  had  been  returned  to 
him.  he  executing  and  delivering  to  Mrs. 
Brake  a  receipt  in  the  following  words:  *  *  Re- 
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ceived  of  M.  L.  Brake  note  signed  by  F. 
Haug  and  Robert  Whitfield,  for  collection, 
said  note  being  transferred  by  myself  to  said 
M.  L.  Brake  to  secure  my  note  given  said 
Brake  for  $320,  and  due  May  1st,  1892." 

A  motion  was  made  in  the  court  below  to 
dismiss  the  plaintiff's  action,  on  the  ground 
"that  the  legal  title  to  the  alleged  lost  original 
note  was  in"  Mrs.  Brake  "when  said  action 
was  brought  and  filed;"  and  the  overruling 
of  this  motion  is  here  assigned  as  error.  As  a 
matter  of  course,  if  it  be  true  that  the  legal 
title  to  the  note  was  not  in  Hall  at  the  time  he 
instituted  his  action,  this  would  constitute  an 
insuperable  obstacle  to  the  prosecution  of  his 
suit,  and  the  defendant's  motion  should  have 
been  sustained;  for  one  who  is  a  mere  stranger 
to  the  legal  title,  albeit  he  may  have  possession 
of  the  instrument  upon  which  suit  is  brought, 
cannot  maintain  an  action  thereon  against  the 
maker.  Dalton  City  Go.  v.  John^n.,  57  Ga. 
398.  In  the  present  case,  however,  it  un- 
equivocally appeared  that  the  instrument 
sued  on  was  expressly  made  payable  "  to  or- 
der," and  was  regularly  indorsed  to  Hall;  so, 
he  certainly  cannot  be  regarded  as  a  stranger 
to  the  note.  On  the  contrary,  so  far  as  the 
instrument  itself  furnishes  evidence  as  to  its 
ownership,  title  thereto  passed  into  Hall,  and 
remained  in  him  as  the  last  indorsee,  no  in- 
dorsement by  him  to  Mrs.  Brake  or  to  anyone 
else  appearing  either  upon  the  back  or  upon 
the  face  of  the  note.  It  is  claimed,  never- 
theless, that  Mrs.  Brake  became  the  holder  of 
the  legal  title  b^  reason  of  the  assignment  to 
her  above  mentioned.  Tested  by  the  familiar 
and  universally  recognized  rules  of  the  law 
merchant,  this  contention  is  not  well  founded. 
The  note  being  payable  "  to  order,"  mere  de- 
livery of  it  to  Mrs.  Brake  certainly  would  not 
pass  the  legal  title.  Nor  would  a  mere  assign- 
ment thereof,  evidenced  by  another  and  en- 
tirely distinct  instrument  in  writing,  have  that 
effect;  for,  "where  a  bill  or  note  payable  *to 
order'  is  transferred  without  indorsement, 
the  transferee  does  not  acquire  the  legal,  but 
only  the  equitable,  title."  1  Dan.  Neg.  Inst. 
§741.  Indorsement  is  the  only  method  by 
which  the  legal  title  to  such  an  instrument 
can  be  transferred.  Id,  g  664a.  True,  it 
may  be  transferred  without  indorsement; 
"but  in  such  case  the  assignment  is  not  in 
the  usual  course  of  business,  in  accordance 
with  mercantile  custom,  only  the  equitable 
title  passing  to  the  a.ssignee."  Id.  §729. 
And,  to  the  same  effect,  see  4  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  255,  257,  citing  nu- 
merous cases,  both  English  and  American: 
Norton,  Bills  «&  Notes,  94,  155.  "The  in- 
dorsement must  be  written  on  the  instrument 
transferred,"— "must  be  somewhere  on  the 
instrument."  See  authorities  last  cited.  Of 
course,  if  necessary  or  convenient,  another 
slip  of  paper,  "  generally  culled  the  French 
name  ^allonge,* "  msLy  be  annexed  to  the  in- 
strument, on  which  subsequent  indorsements 
may  be  written,  which  will  have  the  same 
effect  as  if  written  upon  the  instrument  it- 
self, such  paper  being  deemed  a  part  thereof. 
Ibid.;  Wood's  Byles,  Bills,  152.  But  a  written 
transfer  upon  another  and  entirely  distinct 
instrument  is  not  permissible,  and  will  not 
have  the  effect  of  passing  the  legal  title   to 
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a  Dote  or  bill  expressly  made  payable  "to  or- 
der." French  v.  Turner,  15  Ind.  59;  Doll  v. 
HoUenheck,  19  Neb.  689.  641.  The  fact  that 
the  maker  expressly  stipulates  that  he  shall  be 
called  upon  to  pa^  none  other  than  one  to  whom 
the  instrument  is  transferred  by  regular  in- 
dorsement should  answer  as  furnishing  a  suf- 
ficient reason  upon  which  this  rule  may  rest. 
Norton,  Bills  &  Notes.156.  Another  and  equally 
important  reason  may,  however,  be  given. 
It  is  indispensably  necessary,  if  such  instru- 
ments are  to  fulfil  the  object  for  which  they 
were  designed,  that  they  should  carry  wilh 
them  the  indicia  by  which  their  ownership  is 
to  be  determined;  otherwise,  their  value  as  a 
circulating  medium  would  be  largely  cur- 
tailed, if  not  entirely  destroyed.  Adding  an 
aUonge'^hen  necessary  or  convenient  is  per- 
missible only  because  furthering  the  object 
of  their  creation,  viz.,  free  and  unrestrained 
negotiability.  This  is  and  can  be  the  only 
exception  to  the  rule  that  the  indorsement 
to  pass  the  legal  title  must  be  entered  upon 
the  instrument  itself.  If  this  rule  were  so 
relaxed  as  to  admit  of  transfer  evidenced  by 
an  independent  slip  of  paper,  unattached  to 
and  forming  no  part  of  the  instrument,  the 
sole  purpose  it  was  intended  to  subserve 
would  be  defeated;  for  it  would  necessarily 
lose  one  of  the  most  essential  characteristics 
of  "  negotiable"  paper,  in  the  ordinary  and 
technical  sense  of  that  term,  and  would 
stand  upon  practically  no  better  footing,  as 
a  circulating  medium,  than  strictly  "non-nego- 
tiable" choses  in  action. 

We  believe  the  rule  which  obtains  in  this 
state  is  strictly  in  accord  with  what  is  imme- 
diately above  announced.  The  only  embar- 
rassment with  which  we  have  met  in  arriving 
at  our  conclusion  in  the  present  case  is  some 
of  the  reasoning  employed  by  Mr.  Justice 
Speer  in  delivenng  the  opinion  of  this  court 
in  Adams  v.  Jtobimon,  69  Ga.  627.  The  facts 
of  that  case  were,  in  brief,  as  follows:  The 
instrument  sued  on  was  a  draft,  payable  **to 
the  order  of  B.  H.  Robinson,"  drawn  upon 
D.  C.  Adams  by  F.  E.  Grist,  agent,  and  duly 
accepted.  This  draft  was,  for  value  and  be- 
fore due,  transferred  to  Jones  &  Single- 
terry,  *'  by  an  assignment  in  writing  in  a  sepa- 
rate paper,"  but  was  not  indorsed  to  them. 
The  suit  proceeded  in  the  name  of  Robinson 
for  their  use.  The  defendant  sought  to  set 
up  the  defense  that  the  draft  was  delivered  to 
Robinson,  through  his  agent,  under  an  express 
agreement  in  writing  that  it  ^as  to  be  deemed 
void,  and  was  to  be  returned,  upon  a  certain 
contingency,  which  had  subsequently  hap 
pened.  To  this  defense  the  plaintiff  inter- 
posed the  objection  that  the  instrument  was 
on  its  face  negotiable,  and  had  been  regularly 
transferred  to  his  usees,  Jones  &  Singfeterry, 
before  maturity  and  for  value,  who  took  the 
paper  without  notice  of  the  stipulation  upon 
which  the  defendant  relied  as  a  defense. 
Dealing  with  tbe  question  thus  presented, 
this  court  held  (1)  that  the  instrument  was 
negotiable;  (2)  that '  *  while  the  ordinary  mode 
of  transferring  a  negotiable  instrument,  pay- 
able to  order,  is  for  the  payee  to  indorse  it, an 
assignment  thereof  by  the  payee  on  a  separate 
paper  is  good,  and  passes  title  to  the  assignee 
for  value,  before  due,  and  witliout  notice  of 
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any  equities  between  the  parties,  free  from 
them;  and  (8)  that  "such  assignees  could 
sue  on  the  paper  in  their  own  names,  but,  if 
they  saw  fit  to  sue  in  the  name  of  the  payee 
for  their  use,  it  did  not  render  them  subject 
to  the  equities  between  the  payee  and  maker." 
In  view  of  our  conclusion,  the  reasons  for 
which  we  shall  presently  state,  that  this  de- 
cision is  not  unauthoritative  upon  our  present 
question,  we  feel  at  liberty  to  comment  upon 
it  somewhat  freely,  and  to  point  out  wherein 
we  think  it  cannot  stand  the  test  of  close  scru- 
tiny. 

In  the  first  place,  if  the  second  proposition 
announced  therein  be  sound,  that  which  fol- 
lows would  seem  to  be  a  palpable  non  seqnitur, 
in  so  far  as  it  is  s\isceptible  of  the  construc- 
tion being  placed  upon  it  (as  we  think  was  in- 
tended), that  notwithstanding  the  legal  title 
to  the  instrument  was  in  the  parties  named 
as  usees,  and  had  passed  completely  out  of 
the  plaintiff,  he  could  nevertheless  maintain 
his  action.  It  would,  indeed,  lead  to  a  most 
remarkable  state  of  affairs  if  one  who  had 
entirely  parted  with  all  interest,  legal  and 
equitable,  in  a  chose  in  action  were  allowed 
to  subsequently  come  into  court,  in  the  role 
of  an  inlermeddler  and  volunteer,  and  main- 
tain an  action,  in  his  own  name  and  based 
upon  his  own  right,  for  the  use  of  the  holder 
of  the  legal  title.  But  we  cannot  assent  to  the 
soundness  of  the  court's  second  proposition 
in  the  Bobinson  Case.  The  only  authority  re- 
lied upon  in  support  of  the  holding  that  the 
assignment  then  under  consideration  passed 
the  legal  title  was  g  2244  of  the  Code  of  1882 
(§  3077  of  the  new  Civil  Code),  declaring  that 
"all  choses  in  action  arising  upon  contract 
may  be  assigned  so  as  to  vest  the  title  in  the 
assignee,  but  he  takes  it,  except  negotiable 
securities,  subject  to  the  equities  existing  be- 
tween the  assignor  and  debtor  at  the  time  of 
the  assignment,  and  until  notice  of  the  assign- 
ment is  given  to  the  person  liable."  ,The  ob- 
ject and  meaning  of  this  section  can  readily 
and  clearly  be  ascertained  by  applying  the  old 
and  well-known  rule  of  construction  laid 
down  in  §  9  of  the  Political  Code,  viz  :  "In  all 
interpretations,  the  court*  shall  lor>k  diligently 
for  the  intention  of  the  general  assembly, 
keeping  in  view  at  all  times  the  old  law.  the 
evil,  and  the  remedy."  What,  then,  was  "the 
old  law"  when  the  section  to  be  construed 
was,  by  legislative  sanction  and  direction,  in- 
corporated into  the  first  Code  of  this  state? 
The  answer  is,  that  which  we  had  borrowed 
from  England,  familiarly  known  as  the  'iaw 
merchant."  Nothing  is  better  settled  than 
tljnt,  "under  tbe  common  law,  choses  in  ac- 
tion, except  negotiable  securities,  could  not  be 
assigned  so  as  to  carry  the  legal  title;  and,  in  a 
court  of  law,  any  rights  in  them  acquired  by 
other  persons  than  the  owner  could  be  en- 
forced only  in  his  name."  Western  Nat,  Bank 
V.  Maverick  Nat.  Bank,  90  Ga.  342,  343.  This 
was  the  evil  to  be  corrected.  As  is  clearly  in- 
dicated by  the  language  employed,  the  "rem- 
edy" adopted  was  to  declare  that  an  assign- 
ment  of  a  chose  in  action  should  operate  to 
"vest  the  title  in  the  assignee."  in  onier  simply 
that  he  might  accordingly  have  the  right  to 
sue  in  his  own  name,  it  being  further  distinctly 
provided  that  "he  takes  it,  except  negotiable 
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securities,  subject  to  the  equities  ezistiuK  be- 
tween the  assigDor  and  debtor,"  etc.  Obvi- 
ously, the  only  reason  for  mentioning  '*nego- 
liable  securities"  at  all  was  to  negative  any 
possible  inference  which  might  be  drawn  from 
the  use  of  the  general  words  "all  choses  in  ac- 
tion arising  upon  contract,"  that  the  section 
was  intended  in  any  manner  to  affect  the  status 
-of  such  securities.  The  correctness  of  this 
view  is  made  apparent  by  what  is  said  by  the 
«upreme  court  of  Nebraska  in  DoU  v.  Hollen- 
beek,  19  Neb.  639,  641,  when  construing  a  sim- 
ilar section  of  the  Code  of  that  state,  in  sum- 
ming up,  Cobb,  J.,  says:  *'The  object  of  the 
•enactment  of  the  29th  and  30th  sections  of  the 
Code  was  to  do  away  with  the  necessity  of 
uses  and  trusts,  in  the  matter  of  bringing  and 
prosecuting  actions  at  law;  and  the  object  of 
the  31st  section^ [providing  that,  'in  the  case  of 
«n  assignment  of  a  thing  in  action,  the  action 
by  the  assignee  shall  be  without  prejudice  to 
4ny  set-off  or  other  defense  now  allowed,  but 
this  section  shall  not  apply  to  negotiable  bonds, 
promissory  notes,  or  bills  of  exchange,  trans- 
ferred in  good  faith  and  upon  good  considera- 
tion, before  due']  was  to  prevent  such  change 
in  the  practice  affecting  injuriously  the  rights 
of  defendants.  But,  as  the  rule  which  was 
thus  being  changed  never  had  any  applicabil- 
ity to  negotiable  paper,  the  latter  clause  of 
«aid  section  was  added  ex  majori  eautela,  lest 
the  language  of  the  first  clause  might  be  con- 
strued to  change  the  existing  law  applicable  to 
such  securities." 

It  is  further  to  be  observed  that  the  section 
of  our  Code  with  which  we  are  now  dealing 
does  not  undertake  to  prescril)e  the  manner  in 
which  choses  in  action  "may  be  assigned  so  as 
io  vest  the  title,"  its  object,  as  has-  just  been 
seen,  being  merely  to  declare  generally,  by 
way  of  correcting  the  evil  in  "the  old  law," 
that  they  could  be  legally  so  assigned.  The 
term  "assigned,"  in  this  connection,  is  used  in 
ihe  sensf  of  'Mransferred."  Indeed,  in  its  or- 
^linary  acceptation,  the  word  "assign"  means 
"to  transfer  to  another."  It  is  the  appropriate 
word  for  a  transfer  of  personal  property,  and 
particularly  for  a  transfer  of  rights  in  action. 
1  Abbott,  Law  Diet  95.  In  other  words,  this 
section  leaves  the  method  of  transfer  to  be  de- 
termined according  to  the  law  governing  this 
matter  theretofore  existing.  Section  3681  of 
the  Civil  Code  (the  provisions  of  which  were 
incorporated  into  the  first  Code  simultaneously 
with  those  of  the  section  now  under  review, 
and  are  therefore  to  be  read  in  pari  materia 
with  the  latter  section)  distinctly  provides  that 
the  manner  of  transferring  the  legal  title  to  a 
negotiable  instrument  not  payable  to  bearer  is 
by  indorsement.  "As  the  derivation  of  the 
"word  would  indicate,  an  indorsement  is  prop- 
erly written  upon  the  back  of  an  instrument, 
and  this  is  the  ordinary  mode  in  which  an  in- 
•dorsement  is  made;"  vet  it  is  now  well  settled 
that  it  "may  be  made  on  the  face  of  the  in- 
strument with  the  same  effect  as  if  made  upon 
the  back,  if  such  is  the  intent  of  the  indorser." 
The  rule  is  imperative,  however,  that  "the  in- 
dorsement must  be  written  on  the  instrument 
transferred."  See  4  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  259.  This  was  the  law  when  the 
legislature,  upon  its  adoption  of  the  first  Code, 
undertook  to  effect  a  change  in  the  law  regard- 
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ing  the  assignability  of  non-negotiable  choses 
in  action,  but  to  leave  negotiable  securities 
upon  the  same  footing  as  that  upon  which 
they  had  always  stood. 

In  order  to  bring  about  the  desired  change 
in  "the  old  law,"  the  general  assembly  might 
have  provided  in  general  terms  that  "the  real 
party  at  interest"  should  have  a  right  to  main- 
tain an  action  in  his  own  name,  regardless  of 
the  question  whether  the  legal  title  was  or  was 
not  in  him.  But  this  was  not  the  "remedy" 
adopted.  On  the  contrary,  it  was  doubtless 
thought  advisable  not  to  disturb  the  time  hon- 
ored rule  that  none  save  the  holder  of  the  legal 
title  could  prosecute  his  action;  and,  to  that 
end,  it  was  in  effect  provided  that  a  regular 
assignment,  in  conformity  to  established  cus- 
tom, should  operate  to  pass  the  legal  title,  and 
thus  enable  the  assignee  to  maintain  a  suit  in 
his  own  name.  That  this  is  true  is  evidenced 
by  numerous  decisions  of  this  court  giving  ef- 
fect to  the  legislative  intent  in  adopting  the 
section  under  discussion.  Thus,  in  the  recent 
case  of  Hartford  F.  Ins.  Go.  v.  Amo%,  98  Ga. 
534,  which  cites  previous  decisions  made  by 
this  court,  it  was  said:  "If  the  assignment  is 
not  in  writing,  the  assignee  cannot  bring  an 
action  thereon  in  his  own  name,  but  must  nec- 
essarily use  the  name  of  the  assignor,  as  suing 
for  his  use."  To  the  same  effect,  see  also 
FoHter  V.  McQuire,  96  Ga.  447.  This  was  the 
rule  applied  in  Cochran  v.  Strong^  44  Ga.  636, 
wherein  it  was  held  that  where  a  non- negoti- 
able "instrument  is  assigned  to  A,  who,  in 
turn,  assigns  it  to  B,  and,  by  some  means  it 
again  comes  into  the  hands  of  A,  he  cannot 
sue  on  it  in  his  own  name  for  use  of  last  as- 
signee." On  the  other  hand,  it  is  no  defense 
to  an  action  by  the  holder  of  the  legal  title 
that  he  has  no  pecuniary  interest  in  the  suit. 
Houser  v.  Hotcser,  43  Ga.  416 ;  Oreer  v.  Woolfolk, 
60  Ga.  623.  The  question  of  title  is  to  be  de- 
termined "according  to  the  words  of  the  in- 
strument or  some  indorsement  or  assignment 
thereof,"  and  a  mere  "stranger  to  a  contract 
which  is  not  payable  to  bearer,  and  not  in- 
dorsed or  assigned,  .  .  .  [cannot]  enforce 
it  in  his  own  name  by  reason  of  mere  posses- 
sion of  the  writing."  Dalton  City  Co.  v.  John- 
ton,  57  Ga.  898.  "Where  a  note,  draft,  or 
check  is  made  payable  to  order,  the  indorse- 
ment of  the  payee  is  necessary  to  transfer  the 
legal  title  to  another."  Farris  v.  Wells,  68  Ga. 
604.  There  the  plaintiff  brought  suit  upon 
two  bank  checks,  drawn  by  the  defendant  on 
a  named  bank, ^'payable  to  his  own  order,  but 
not  indorsed."  The  case  was  dismissed  on  de- 
murrer in  the  court  below,  and,  in  affirming 
the  judgment,  this  court  said:  "We  know  of 
no  exception  to  the  rule  that  where  an  instru- 
ment is  made  payable  to  order  the  indorse- 
ment of  the  payee  is  necessary  to  transfer  the 
legal  title  to  another." 

All  of  the  cases  last  above  cited  were  decided 
prior  to  that  of  Adams  v.  Robinson;  and  as  the 
decision  in  the  latter  case  would  seem  to  be 
in  the  very  teeth  of  the  law  as  previously  an- 
nounced, if  any  regard  is  to  be  paid  to  the 
principle  upon  which  all  of  these  former  cases 
rest,  there  is,  at  least,  strong  reason  for  doubt- 
ing whether  Adams  v.  Robinson  is  to  be  consid- 
ered authoritative.  Certainlv,  the  doctrine  it 
lays  down  has  not  been  followed,  so  far,  at 
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least,  as  it  disregards  the  rule  of  law  that  noDe 
other  than  the  holder  of  the  legal  title  can 
bring  his  action.  Thus,  in  Benson  v.  Abbott, 
95  Ga.  69,  it  was  held  that  where  a  promissory 
note,  payable  to  order,  was  transferred  by  de 
livery  to  another,  "but,  by  mistake  or  mad- 
vertence,  the  note  was  not  indorsed  or  other- 
wise transferred  in  writing,"  the  transferee 
took  only  an  equitable  title;  and  suit  could  be 
brought  only  in  the  name  of  the  payee,  in  his 
right,  and  subject  to  all  defenses  which  could 
be  urged  against  him  by  the  maker.  In  Na- 
tional Bank  V.  Leonard,  91  Ga.  805,  it  ap- 
peared that,  '*at  the  time  a  promissory  note 
was  indorsed  in  blank,  another  between  the 
same  parlies  was  folded  in  it/'  and  both  de- 
livered to  the  bank,  which,  upon  nonpayment 
of  the  notes,  brought  suit  thereon  in  its  own 
name.  It  was  accordingly  held  that  the  in- 
dorsement written  upon  the  note  first  above 
mentioned  *'did  not  operate  as  an  indorsement 
or  to  more  than  an  equitable  assignment  of 
the"  other  note,  "although  such  may  have 
been  the  intention  of  the  parties,"  and  that, 
consequently,  the  bank  "could  not  maintain  a 
suit  upon  the  latter  in  .  .  .  [its]  own  name 
without  equitable  pleadings  setting  up  the 
requisite  facts." 

As  the  law,  in  positive  and  unequivocal 
terms,  declares  indorsement  to  be  the  method 
by  which  a  transfer  of  the  legal  title  to  a 
promissory  note  payable  "to  oiSer"  shall  be 
evidenced,  it  would  seem  that  nothing  short  of 
strict  compliance  with  this  plain  mandate  can 
operate  to  effect  such  a  result.  Were  realty 
sought  to  be  transferred  by  a  mere  scratch  of 
the  pen,  or  in  any  less  formal  manner  than  the 
law  prescribes,  it  would  not  for  a  moment  be 
doubted  that  the  legal  title  could  not  be 
deemed  to  have  pass^,  no  matter  what  may 
have  been  the  intention  of  the  parties;  the  test 
being,  not  what  the  parties  intended  to  do,  but 
whether  they  have  complied  with  the  require- 
ments of  the  law.  Is  there  any  good  reason 
for  assuming  that,  although  the  law  is  impera- 
tive in  regard  to  the  mode  of  transferring  title 
to  real  property,  it  does  not  mean  what  it  says 
when  it  in  no  less  positive  and  unequivocal 
terms  declares  what  shall  be  the  manner  in 
which  the  legal  title  to  a  particular  kind  of 
personal  property  may  be  transferred?  Al- 
though the  reasoning  employed  in  Adnnu  v. 
Robinson  seems  anything  but  satisfactory,  and 
conflicts  with  the  views  herein  expressed,  the 
decision  in  that  case  may,  nevertheless,  stand 
with  what  is  now  decided.  It*is  not  authority 
for  the  proposition  that  a  regular  indorsee  of 
a  negotiable  promissory  note  payable  to  order, 
who  is  apparently  the  holder  of  the  legal  title, 
cannot  recover  in  a  suit  thereon  if  it  appears  in 
evidence  at  the  trial  that  he  had,  prior  to 
bringing  his  action,  made  a  written  assignment 
of  the  note  to  another,  evidenced  by  an  inde- 
pendent slip  of  paper.  On  the  contrary,  al- 
though it  was  held  that  Robinson,  the  plaintiff 
in  that  case,  was  not  the  holder  of  the  legal 
title  when  suit  was  brought,  this  court,  never- 
theless sustained  a  recovery  in  his  favor.  In- 
deed, we  might  in  the  present  case  waive  the 
question  whether  or  not  title  passed  out  of 
Hall  and  into  Mrs.  Brake  by  reason  of  his 
written  assignment  to  her,  and,  conceding  that 
it  did,  cite  the  case  of  Adams  v.  Robinson  as  a 
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precedent  for  holding  that,  notwithstanding 
this  fact,  Hall  was  entitled  to  institute  and 
maintain  his  action.  It  is  to  be  observed  that 
the  defendant  in  this  case,  while  contending 
that  the  legal  title  was  in  Mrs.  Brake,  and  not 
in  Hall,  did  not  undertake  to  urge,  or  even 
suggest,  any  defense  against  the  former.  This 
being  so,  and  Hall,  according  to  the  terms  of 
the  instrument  and  the  formal  entries  thereon, 
being  the  ostensible  holder,  his  title  to  the 
note  could  not  be  inquired  Into.  Civ.  Co(ie„ 
§  8698;  Atkins  v.  Cobb,  56  Ga.  88;  Greer  v. 
Woolfolk,  60  Ga.  628;  Davis  v.  Baker,  71  Ga. 
83,  34.  This  rule  evidently  proceeds  upoa 
the  theory  that  the  instrument  itself  is  to  be 
looked  to  in  determining  the  question  of  own- 
ership; that  the  maker  will  be  fully  protected 
in  treating  the  holder  and  ostensible  owner  as 
the  party  to  whom  payment  is  due  (if  at  all), 
and  therefore  is  not  concerned  with  the  ques- 
tion as  to  who  may  be  equitably  entitled  to  the 
proceeds,  as  between  such  holder  and  third 
persons,  unless  some  defense  be  shown  which 
would  be  good  as  against  the  real  party  at  in- 
terest. 

8.  It  appears  that  this  note  was  transferred 
to  Hall  after  the  day  therein  appointed  for 
payment,  but  on  the  second  of  the  three 
days  of  grace  allowed  by  law  on  such 
instruments,  it  being  one  payable  at  bank. 
The  question  therefore  arises  whether  he  is  to 
be  regarded  as  having  taken  the  note  before 
maturity.  Mr.  Parsons  says  in  his  work  oo 
Notes  &  Bills  (vol.  1,  p.  416):  "A  note  may 
be  negotiated  on  the  second  day  of  grace,  and 
the  holder  will  then  be  protected ;  but  if  nego- 
tiated on  the  third,  there  is  a  conflict  of  au- 
thority on  the  question  whether  the  note  ia 
dishonored."  He  adds  that  he  considers  the 
correct  rule  to  be  that  a  note  is  negotiable 
even  on  the  last  day  of  grace;  and  such  is  the 
view  entertained  by  Mr.  Daniel,  also.  1  Dan. 
Neg.  Inst.  §  787a.  See  further,  2  Randolph^ 
Com.  Paper,  §  1087.  This  rule  obtains  in 
New  York,  Illinois,  New  Hampshire,  Maine, 
and  Iowa.  See  Coniinential  Nat.  Bank  v. 
Townsend.  87  N.  Y.  8:  Walter  v.  Kirk,  14  111. 
55;  Crosbys.  Grant,  86  N.  H.  278;  FarreUr. 
Loveit,  68  Me.  880,  28  Am.  Rep.  59;  Bosch  v. 
Kassing,  64  Iowa,  812.  A  contrary  rule  is  of 
force  in  Massachusetts.  Pine  v.  Smith,  11 
Gray,  88.  That  case  does  not,  however,  go 
further  than  to  rule  that  a  transfer  on  the 
last  day  of  grace  is  not  to  be  considered  as  be- 
fore maturity,  it  being  conceded  that  a  trans- 
fer on  the  first  or  second  day  of  grace  would 
clearly  be  before  dishonor.  In  Fox  v.  Kansa* 
City  Bank,  80  Kan.  441,  it  was  held  that  a 
negotiable  bill  or  note  indorsed  and  transfer- 
red on  the  first  day  of  grace  was  negotiated 
before  maturity.  And  see  Savings  Bank  v. 
Bates,  8  Conn.  505,  in  which  it  appeared  that 
the  transfer  was  made  on  the  second  day  of 
grace.  In  the  latter  case,  Bissell,  J.,  said 
(p.  511),  in  delivering  the  opinion  of  the  court: 
"It  is  too  well  settled  to  admit  of  dispute, 
that  in  regard  to  negotiable  notes,  the  days  of 
grace  make  a  part  of  the  original  contract. 
Such  a  note,  payable  by  the  terms  of  it  in 
sixty  days,  is  in  law  a  note  payable  in  sixty- 
three  days.  Before  the  expiration  of  that 
time,  no  demand  of  payment  can  be  made; 
and,  if  negotiated  on  the  sixty- first  or  sixty- 
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second  day,  it  is  not  negotiated  overdue." 
Thus,  it  will  be  seen  tbtt,  while  there  is  not 
unanimity  of  opinion  upon  the  question 
whether  or  not  a  bill  or  note  on  which  grace 
is  allowable  negotiated  on  the  last  day  of 
grace  is  taken  subject  to  existing  equities,  etc., 
the  entire  current  of  authority  is  to  the  effect 
that  the  time  for  payment  expressed  on  the 
face  of  such  an  instrument  is  not  to  be  re- 
garded as  fixing  the  day  upon  which  the  same 
will  become  due,  but  that  days  of  grace  are 
to  be  computed  in  determining  the  date  of  its 
maturity.  Were  this  otherwise,  however,  we 
think  our  statute  on  the  subject  (Acts  1875, 
p.  92)  would  be  conclusive,  and  should  con- 
trol our  decision;  for  it  was  therein  provided 
that  **the  last  day  of  grace  shall  be  deemed 
the  date  of  maturity  of  any  bill  of  exchange, 
check,  or  promissory  note  entitled  to  the  three 
days  known  as  'days  of  grace,'  for  all  the 
purposes  of  this  act."  Civil  Code,  §  8679.  Ac- 
cordingly we  hold  that  one  to  whom  a  ne- 
gotiable promissory  note  is  transferred  on  the 
second  day  of  grace  takes  the  same  before 
maturity,  and  therefore  he  will  be  presumed 
to  have  been  a  bona  fide  purchaser  for  value. 
Whether  the  same  would  be  true  as  regards 
a  transfer  made  on  the  last  day  of  grace,  we 
are  not  now  called  upon  to  decide. 

4.  Although,  apparently,  a  joint  principal. 
the  defendant  Haug  filed  a  plea  in  which  he 
set  up  the  defense  that  his  true  relation  to  the 
note  was  that  of  a  surety  only,  and  that  he 
had  been  discharged  from  all  liability  thereon 
by  reason  of  the  fact  that  his  principal  had, 
prior  to  its  transfer  to  Hall,  and  with  full 
notice  to  the  latter  of  all  the  facts,  paid  off  the 
note  in  full.  In  support  of  this  defense,  suf- 
ficient evidence  was  introduced  at  the  trial  to 
establish  the  following  facts:  Haug  really 
signed  the  note  as  surety,  and  merely  for 
the  accommodation  of  his  principal,  Whit- 
field, receiving  none  of  the  money,  and  deriv- 
ing no  benefit  therefrom.  On  January  21,  the 
second  day  of  grace,  Whitfield  went  to  the 
Milledgeville  Banking  Company,  the  payee, 
named  in  the  note,  paid  it  in  full,  and  had  it 
indorsed  bv  the  bank  to  his  firm,  Whitfield  & 
Allen.  Subsequently,  on  the  same  day, the  note 
was  indorsed  and  transferred  by  Whitfield  & 
Allen  to  M.  W.  Hall,  or  order.  This  was  all 
done  without  the  knowledge  or  consent  of 
Haug.  No  proof  whatever  was  offered  as  to  the 
circumstances  connected  with  the  transfer  of 
the  note  to  Hall,  nor  was  there  any  evidence 
showing  that  he  had  any  knowledge  or  even 
an  intimation  that  the  note  had  been  paid,  or 
bad  any  reason  to  suspect  that  Whitfield  & 
Allen  were  not  at  liberty  to  negotiate  it. 
Plainly,  then,  the  defense  set  up  by  Haug 
was  not  made  out;  for  in  the  absence  of  proof 
showing  that  Hall  had  notice  of  the  defend- 
ant's true  relation  to  the  paper,  and  of  the 
fact  that,  notwithstanding  it  had  been  paid  off 
in  full,  it  had,  without  his  consent  or  author- 
ity, again  been  put  into  circulation,  his  plea 
could  avail  him  nothing.  Although  Whitfield 
&  Allen  may  not  have  occupied  the  position  of 
a  bona  fide  holder  for  value,  yet,  if  Hall  pur 
chased  the  note  from  them  in  perfect  good 
faith,  be  would  be  fully  protected  against  the 
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defense  interposed  by  Haug.  It  cannot  be 
questioned  that  "one  may  be  a  bona  fide 
holder,  despite  bad  faith  on  the  part  of  his 
indorser."  2  Am.  &  £ng.  £nc.  Law,  Ist  ed. 
390."  Nor  would  the  mere  fact  that  Whitfield 
was  a  member  of  the  firm  having  possession 
of  the  paper  be  notice  to  Hall  that  it  had  been 
paid.  Indeed,  it  has  been  held  that,  even 
though  the  maker  himself  may  be  iu  posses- 
sion of  a  note  before  it  has  fallen  due,  this 
fact  will  not  charge  a  purchaser  with  notice 
that  it  has  been  paid  off  and  discharged. 
Mishler  v.  Reed,  76  Pa.  76.  And  in  that  case, 
although  it  appeared  that  the  note  had  been 
discounted  at  the  instance  of  the  maker  him- 
self, and  its  proceeds  placed  to  his  credit,  the 
plaintiffs  were  allowed  to  recover  in  n  suit 
againsi  one  signing  as  indorser,  notwithstand- 
ing the  latter's  agreement  with  the  maker 
was  that  the  proceeds  should  be  placed  in 
bank  to  the  credit  of  himself  as  indorser.  As 
a  general  rule,  "payment  before  maturity  is  at 
the  risk  of  the  party  making  it,  and  consti- 
tutes no  defense  against  a  subsequent  bona 
fide  holder  for  value  before  maturity."  8 
Randolph,  Com.  Paper,  §  1470.  "Payment 
can  only  be  made  before  maturity  by  consent 
of  both  debtor  and  creditor.  And  it  can  only 
be  made  with  perfect  safety  at  or  after  the 
maturity  of  the  instrument,  unless  the  payor 
receives  it  in  his  hands  and  cancels  it;  for  a 
payment  before  maturity  is  not  in  the  usual 
course  of  business;  and  should  the  bill  or 
note  afterwards,  and  before  maturity,  reach 
the  hands  of  a  bona  fide  holder  for  value, 
without  notice,  such  holder  could  enforce  a 
second  payment."  2  Dan.  Neg.  Inst.  §  1288. 
And,  to  the  same  effect,  see  Pains  v.  Sloe,  60- 
Ga.  90.  Thus,  it  will  be  seen  how  strictly  are 
the  rights  of  a  bona  fide  purchaser  guarded; 
and  rightly  so,  for  otherwise  commercial 
paper  could  not  possibly  serve  the  great  bene- 
ficial purpose  for  which  it  is  intended. 

If,  as  we  are  bound  to  assume  from  the 
record  before  us.  Hall  purchased  in  entire 
good  faith,  Haug  would  have  no  right — legal, 
equitable,  or  moral — to  claim  that  be  was  dis- 
charged from  liability  simply  liecause  his 
principal,  before  maturity,  got  possession  of 
the  note  by  paying  the  original  payee,  and 
without  express  authority  from  Haug  and 
without  his  knowledge,  again  put  the  paper 
in  circulation.  Haug,  in  the  first  instance, 
allowed  this  paper,  a  negotiable  promissory 
note,  to  be  floated  into  the  channels  of  trade, 
representing  to  the  world  that  he  was  a  joint 
principal  with  Whitfield,  bound  to  make  pay- 
ment at  maturity,  without  reference  to  how 
many  times,  or  through  whom,  the  note 
might  in  the  meantime  h^i  negotiated.  There- 
fore, as  against  an  innocent  holder  of  the 
paper,  he  should  not  be  permitted  to  urge  his 
secret  relation  thereto,  and  set  up  a  defense 
which  he  could  not  assert  in  the  capacity  in 
which  he  executed  the  payer,  and  in  which 
he  held  himself  out  as  being  bound. 

6.  Under  the  facts  disclosed  by  the  evi- 
dence, a  finding  for  the  plaintiff  was  inevita- 
ble. Accordingly,  it  was  proper  to  direct  a 
verdict  in  his  favor. 

Judgment  affirmed. 
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'*'l.  As  a  general  rule*  a  bank  may  as- 
sume that  a  trustee  will  apply  money 

deposited  by  taim  to  its  proper  purposes  under  the 
trust,  and  is  not  accountable  for  any  misappro- 
prIatiOD  of  trust  funds  in  which  It  does  not  par- 
ticipate: but  a  bank  cannot,  without  Incurrinflr 
liability  to  the  true  owner,  knowingrly  appropri- 
ate to  the  satisfaction  of  a  debt  due  to  it  by  an- 
other trust  funds  deposited  with  it  by  him  after 
the  creation  of  such  debt. 

2.  Where*  in  this  manner,  a  bank  im- 
properly appropriates  a  portion  of  a 
ftind  to  its  own  use,  it  is  liable  for  interest 
thereon  from  the  time  of  demand  by  the  true 
owner  and  its  refusal  to  pay,  and  is  also  liable 
for  interest  computed  from  the  same  time  upon  a 
balance  of  the  identical  fund  not  so  appropriated* 
but  payment  of  which  was  then  demanded  and 
refused. 

3.  A  bank  in  this  state  will  not  be  pro- 
tected in  paying  a  check  of  a  person  who 
had  been  lawfully  adjudgred  to  be  insane,  and 
who  was  in  fact  insane  when  the  check  was 
drawn.  This  is  true  though  the  fact  of  insanity 
was  unknown  to  the  bank  at  the  time  of  payment, 
and  tbouirh  the  adjudication  of  insanity  was 
made  in  another  state. 

4«  The  g^rounds  of  the  motion  for  a  new 
trial  based  on  alleged  error  in  admitting 
evidence  did  not  disclose  what,  if  any,  objections 
to  the  same,  were  made  at  the  trial.  There  was 
no  error  in  the  charges  complained  of.  The 
charge  as  a  whole  fairly  submitted  to  the  jury 
the  issues  Involved.  The  evidence  warranted  the 
verdict,  and  there  was  no  error  in  denying  a  new 
trial. 

(August  7, 1807.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  reach  funds 
which  plaintiff's  intestate  had  deposited  with 
the  defendant  bank.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ellis  &  Gray,  for  plaintiffs  in 
error: 

An  administrator  is  a  public  officer  created 
by  law,  required  to  give  bond  for  the  faithful 
discharge  of  his  duties,  and  charged  with  the 
sole  responsibility  of  administering  his  estate 
in  a  proper  and  lawful  manner. 

Code,  ?5  2505. 

Nobody  has  the  right  to  question  his  acts,  or 
bis  manner  of  conducting  business,  unless  there 
is  a  manifest  misappropriation  of  the  assets. 
The  law  imposes  upon  him  the  duty  of  making 
periodical  reports  of  his  actings  and  doings, 
and  so  long  as  he  is  prudently  and  honestly 
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managing  the  estate  not  even  the  beneficiaries 
under  his  trust  can  eall  his  methods  in  ques- 
tion. 

Garter  v.  Manufacturers'  NaU  Bank,  71  Me. 
448,  86  Am.  Rep.  338;  1  Wms.  Exrs.  6th  ed. 
p.  709;  2  Wms.  Exrs.  p.  998:  1  Perry,  Tr. 
§225. 

Third  parties  dealing  with  him  are  entitled 
to  the  benefit  of  the  presumption  that  bis  acts 
are  proper   unless  a  corrupt  motive  is  mani- 

WoocCs  Appeal,  92  Pa.  379,  37  Am.  Rep.  696; 
Munnerlyn  v.  Augusta,  88  Ga.  836. 

The  bank  had  the  right  to  deal  with  him  as 
with  any  other  individual,  presuming  that  in 
his  capacity  as  administrator  his  duty  would 
be  performed. 

Carter  v.  Manufacturen^  Nat.  Bank,  71  Me. 
448,  36  Am.  Rep.  842;  Field  v.  Sehieffelin,  7 
Johns.  Ch.  150,  11  Am.  Dec.  441;  Woo^s  Ap- 
peal, 92  Pa.  379,  37  Am.  Rep.  694. 

If  the  check  was  payable  to  Cooper  as  ad- 
ministrator, a  proper  indorsement  by  him  as 
administrator  was  all  the  bank  could  require; 
and  if,  under  his  direction,  the  deposit  was 
made  to  his  individual  credit,  it  was  exactly 
the  same  as  if  he  had  drawn  the  actual  cur- 
rency and  afterwards  deposited  this  to  his  in- 
dividual credit. 

Oate  Clip  Bldg.  <fc  Loan  Asso.  v.  National 
Bank  of  Commerce,  126  Mo.  82,  27  L.  R.  A. 
401;  Bentoh  v.  Oerman-American  Nat.  Bank, 
122  Mo.  832;  2  Morse,  Banks  &  Banking, 
§457. 

The  administrator  clearly  had  the  right  to 
sell  the  exchange,  the  bank  had  the  right  to 
buy,  and  the  sale  and  purchase  of  the  paper 
carried  no  notice  of  misappropriation  or  in- 
tended misappropriation. 

Munnerlyn  v.  Augusta  Sav.  Bank,  88  Q«. 
333.  94  Ga.  356;  City  Bank  v.  Kent,  57  Ga. 
283;  Oate  City  Bldg.  <fe  Loan  Asso.  v.  National 
Bank  of  Commerce,  126  Mo.  82,  27  L.  R.  A. 
40\;  Kaiser  v.  United  States  Nat.  Bank,  99  (>a. 
258. 

Keeping  a  deposit  of  trust  funds  by  the 
trustee,  in  bank  to  his  individual  credit, 
is  not  a  conversion.  There  must  be  a  misap- 
propriation of  such  funds,  and  a  failure  to  ac- 
count for  them. 

Munnerlyn  v.  Augusta  Sav.  Bank,  88  Ga. 
383. 

If  the  money  was  properly  deposited,  and 
the  bank  had  no  notice  that  the  administrator 
was  misapplying  the  funds,  or  intended  to 
misapply  them,  then,  as  to  such  funds,  the 
only  relation  that  existed  between  the  bank 
and  Cooper  was  that  of  debtor  and  creditor. 

Williams  v.  Williams,  55  Wis.  300,  42  Am. 
Rep.  708;  ^tna  Nat,  Bank  v.  Fourth  Nat. 
Bank,  46  N.  Y.  82.  7  Am.  Rep.  314;  Case  v. 
Henderson,  23  La.  Ann.  49.  8  Am.  Rep.  590; 
Carr  v.  National  Security  Bank,  107  Mass.  45, 
9  Am.  Rep.  6. 

If  Cooper,  by  depositing  the  money  of  his 
trust  estate  to  his  individual  credit,  became  a 


Note.— As  to  the  validity  of  a  deed  made  by  an  |  there  are  a  tew  oases  in  a  note  to  Howard  v.  How- 


insane  person,  see  Riley  v.  Carter  (Md.)  19  L.  R.  A. 
489,  and  note. 

As  to  the  civil  liability  of  an  insane  person  for 
torts  or  nefrligencc,  see  Williams  v.  Hays  (N.  Y.)  26 
L.  R.  A.  153,  and  note. 

As  to  contracts  of  insane  persons  generally, 
40  L.  R.  A. 


ard  (Ky.)  1  L.  R.  A.  610;  and  see  also  Atwcll  v. 
Jenkins  (Mass.)  28  L.  R.  A.  094. 

As  to  renewal  of  oblliratlons  by  incompetent  per- 
sons, see  Memphis  Nat  Bank  v.  Neely  (Tenn.)  84  L. 
R.  A.  274,  and  note. 


1897. 


Amkrican  Tbubt  &  Bankino  Co.  y.  Boone. 


251 


•creditor  only  of  the  bank,  and  the  bank  by  re- 
<;eiying  such  deposit  in  ignorance  of  any  mis- 
application or  intention  to  misappropriate  the 
same,  only  became  his  debtor,  then  such 
funds  were  entirely  subject  to  Cooper's  check, 
and  likewise  subiect  to  all  other  rights  which 
the  creditor  would  have  against  the  bank,  such 
as  refusal  to  pny  checks,  etc..  and  also  subject 
to  all  other  rights  which  the  debtor  bank 
would  have  against  its  creditor,  such  as  charg- 
ing up  indebtedness,  etc. 

Mount  Sterling  Nat.  Bank  v.  Greene,  99  Ky. 
262,  32  L.  R.  A.  568;  Bank  of  MarysHlle  v. 
WindUchMuhlhau9er  Brewing  Co.  60  Ohio  8t. 
151;  Re  Franklin  Bank,  1  Paige,  249,  19  Am. 
Dec.  413,  and  note;  Orissom  v.  Commercial 
Nat.  Bank,  87  Tenn.  350,  3  L.  R.  A.  273,  10 
Am.  St.  Rep.  669,  and  note. 

If  funds  so  deposited  were  subject  to  Coop- 
er's check,  they  were  likewise  subject  to  any- 
thing else  equivalent  to  a  check,  and  to  t6e 
rights  of  the  banker  as  to  obligations  due  the 
bank. 

Marsh  v.  Oneida  Central  Bank,  84  Barb.  298; 
Ketchum  v.  Stevens,  6  Duer.  463. 

A  promissory  note  payable  at  bank  is  equiv- 
alent to  a  check  or  draft  of  the  maker  upon 
any  funds  standing  to  his  credit  In  the  bank. 

3  Randolph,  Com.  Paper,  §  1441;  1  Dan. 
Neg.  Inst,  g  326  (a),  note  8,  p.  802;  2  Morse, 
Banks  &  Banking,  ^  557;  Bolles.  Banks.  §453; 
Mandetille  v.  Union  Bank,  9  Cranch,  9,  8  L. 
^.  639;  Gnffin  v.  Rice,  1  Hilt.  184. 

The  bank  is  bound  to  apply  all  available 
means  to  the  payment  of  a  note  which  by  its 
terms  is  payable  in  bank. 

Georgia  Seed  Co.  v.  Talmadge,  96  Ga.  254; 
German  Nat.  Bank  v.  Foreman,  188  Pa.  474; 
Commercial  Nat.  Bank  v.  IJennir^jer,  105  Pa. 
496;  Bedford  Bank  v.  Acoam,  125  Ind.  584,  9 
L.  R.  A.  560. 

Where  a  note  is  by  its  terms  made  payable 
at  a  bank,  upon  which  there  is  an  indorser, 
and  at  the  time  of  maturity  there  are  suiHcient 
funds  to  the  credit  of  the  maker  to  meet  such 
note,  and  such  funds  have  not  been  otherwise 
appropriated  by  the  maker,  the  bank  is  bound 
to  pay  such  note  by  charging  ihe  same  up 
against  such  deposit,  and  its  failure  to  do  so 
operates  as  a  release  of  the  indorser. 

First  Nat.  Bank  v.  Peltz,  176  Pa.  513,  36  L. 
R.  A.  832;  German  Nat.  Bank  v.  F^oreman,  188 
Pa.  474;  (Commercial  Nat.  Bank  v.  Henninger, 
105  Pa.  496;  Bedford  Bank  v.  Acoam,  125  Ind. 
584.  9  L.  R.  A.  560;  Mechanics'  d  T.  Bank  v. 
Seiiz  Bros.  150  Pa.  632. 

It  is  immaterial  that  the  notes  were  for  pre- 
existing debts.  Taking  funds  in  payment  of 
such  debts  is  taking  for  value. 

Brooklyn  City  dt  N.  R.  Co.  v.  National  Bank 
of  the  RepvUic,  102  U.  S.  14,  26  L.  ed.  61; 
Atlantic  Cotton  MiVs  v.  Indian  Orchard  Mills, 
147  Mass.  268-273;  Kaiser  v.  United  States  Sav. 
BankMQu.  258;  Colebrooke,  Collateral  Securi- 
ties, g  18;  1  Morse,  Banks  &  Banking,  $5  600; 
Gibson  V.  Conner,  8  Ga.  47. 

The  presumption  is  that  every  person  who 
Is  capable  of  carrying  on  a  business  is  sane, 
and  third  parties  have  the  right  to  act  upon 
this  presumption,  unless  there  is  some  notice 
of  some  insanity. 

11  Am.  &  £ng.  Enc.  Law,  p.  155.  and  note 
1,  p.  159,  and  note  1;  Carter  v.  State,  12  Tex. 
40  L.  R.  A. 


500,  62  Am.  Dec.  539;  Hovey  v.  Chase,  52  Me. 
304,  88  Am.  Dec.  614. 

Even  an  insane  person  may  pay  his  debts, 
and  where  there  was  no  fraud  exercised,  and 
the  check  was  given  for  a  legitimate  purpose, 
such  a  check  would  be  valid. 

Lancaster  County  Nat.  Bank  v.  Moore,  78 
Pa.  407,  21  Am.  Rep.  24;  Behrens  v.  McKenzie, 
23  Jowa,  333,  92  Am.  Dec.  428;  Young  v. 
Stevens,  48  N.  H.  183,  97  Am.  Dec.  592. 

If  the  bank  had  no  knowledge  of  Cooper's 
insanity,  it  was  bound  to  pay  his  checks. 

Rusk  V.  Fenton,  14  Bush,  490,  29  Am.  Rep. 
413;  Wallace  v.  Jones,  93  Ga.  420. 

Messrs.  Clay  A  Blair,  Arnold  Sc  Ar- 
nold,  W.  R.  Power,  and  Kin|^  9c  Ander- 
son for  defendant  in  error. 

Cobb,  J. ,  delivered  the  opinion  of  the  court: 
Boone,  as  administrator  of  B.  F.  Cooper, 
brought  suit  against  the  American  Trust  <& 
Banking  Company.  The  case  made  by  the 
evidence  was  as  follows:  B.  F.  Cooper*  died 
on  November  2,  1893,  and  J.  H.  Cooper,  a 
resident  of  Atlanta,  Georgia,  was  appointed  ad- 
ministrator of  his  estate  by  the  county  court  of 
Orange  county,  Florida.  Among  the  assets 
of  the  estate  was  a  policy  of  life  insurance  for 
the  sum  of  $5,000.  A  check  for  this  amount, 
payable  to  J.  H.  Cooper,  as  administrator  of 
B.  F.  Cooper,  was  received  by  such  adminis- 
trator on  December  21,  1893.  It  was  indorsed 
by  him  as  administrator,  and  deposited  to  his 
individual  credit  in  the  defendant  bank.  He 
staled  to  the  bank's  officer  that  he  was  the  sole 
heir  of  the  estate.  Having  been  in  business, 
and  having  an  account  with  the  bank,  he  had 
become  indebted  to  it  in  the  sum  of  $1,910.74, 
evidenced  by  promissory  notes.  The  bank, 
claiming  to  act  under  instructions  from  him, 
charged  against  his  account  the  amount  of  the 
notes.  After  the  payment  of  sundry  checks 
drawn  by  him,  there  remained  to  his  credit  the 
sum  of  ^1.810.53.  About  December  26.  1898, 
he  became  insane;  and  on  the  30th  day  of 
December,  1898,  he  was  adjudged  a  lunatic  by 
the  circuit  court  of  Orange  county,  Florida. 
The  fact  that  he  wa.s  insane,  and  had  been  so 
adjudged,  was  unknown  to  the  bank  when  it 
paid  checks  drawn  subsequent  to  the  judg- 
ment. He  died  shortly  afterwards.  The 
plaintiff  was  appointed  administrator  de  Ijonis 
non  of  B.  F.  Cooper  on  April  19.  1894.  B.  F. 
Cooper  left  a  number  of  heirs,  and  no  settle- 
ment of  the  estate  was  ever  made  by  J.  H. 
Cooper,  as  administrator.  The  plaintiff  con- 
tended that  the  bank  received  the  check  of 
$5,000  knowing  that  it  was  an  asset  of  the  es- 
tate of  B,  F.  Cooper,  and  that  the  crediting  of 
the  amount  to  the  individual  account  of  J.  H. 
Cooper  was  such  a  misappropriation  of  the 
fund  as  to  render  it  liable  to  the  legal  repre- 
sentatives of  B.  F.  Cooper.  Ttie  bank  denied 
any  notice  or  knowledge  that  J.  H.  Cooper 
contemplated  misappropriating  the  money,  or 
that  the  money  did  not  in  fact  belong  to  him, 
and  claimed  to  have  received  the  deposit  in 
the  regular  course  of  business,  and  to  have 
paid  upon  his  checks  all  of  the  sum  so  de- 
posited, except  $l.bl0.53,  which  amount  it 
has  always  been  ready  and  willing  to  pay  to 
the  person  entitled  thereto.  It  further  claimed 
that  the  deposit  being  general,  without  agree- 
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ment  to  pay  interest,  it  was  not  liable  to  pay 
interest  thereon.  The  jury  returned  a  verdict 
for  the  plaintiff  for  $3.b60.27,  principal,  be- 
sides interest.  This  amount  was  made  up  of 
the  following  items:  Balance  admitted,  as  | 
standing  to  the  credit  of  the  estate,  $1,810.53; 
amount  of  notes  due  the  bank,  charged  to  the 
account  of  J.  H.  Cooper,  $1,910.74;  check 
paid  on  January  2,  1894,  drawn  by  J.  H. 
Cooper  after  he  had  been  adjudged  insane  by 
the  courts  of  Florida,  $139.  The  defendant 
made  a  motion  for  a  new  trial,  which  the  court 
overruled,  and  it  excepted. 

1.  Every  person  is  presumed  to  have  the  in- 
tention of  discharging  whatever  duly  the  law 
may  cast  upon  him.  It  is  therefore  presumed 
that  a  trustee  will  faithfully  administer  the 
trust,  and  will  not  misappropriate  the  funds 
of  the  estate  which  are  committed  tu  his  care. 
When  a  trustee  deposits  money  in  a  bank,  the 
bank  has  a  right  to  assume  that  the  money  so 
deposited  will  be  applied  by  the  trustee  to  the 
proper  purposes  unaer  the  trust;  and,  acting 
under  this  assumption,  it  may  lawfully  pay 
the  checks  drawn  by  the  person  depositing  the 
money,  whether  signed  in  his  representative 
capacity  or  not.  But  while  this  is  true,  if  it 
actively  aids  the  trustee  in  misappropriating 
the  fund,  and  especially  if  it  participates  in 
the  misappropriation,  and  receives  the  fruits 
of  such  misappropriation  by  obtaining  pay- 
ment of  a  debt  due  it  by  the  trustee  in  his  in- 
dividual capacity,  the  bank  would  be  liable 
to  the  true  owners  of  the  lund  for  the  amount 
thus  wrongfully  appropriated  by  it  to  its  own 
uses.  MxLTinerlyn  v.  Auguata  Sav.  Bank,  88 
Ga.  333;  Morse,  Banks  &  Banking.  3d  ed.  §  317. 
Where  a  debt  thus  paid  was  created  before  the 
trust  funds  were  deposited,  and  the  fact  that 
such  funds  were  impressed  with  the  trust  was 
known  to  the  bank  by  entries  upon  the  check 
which  was  delivered  to  it,  the  fact  that  the 
depositor  made  statements  to  the  bank  that  he 
was  the  real  owner  of  the  fund,  and  the  bank 
acted  upon  such  statements,  would  not  relieve 
the  bank  from  its  liability  to  the  true  owner 
of  the  fund  when  it  appeared  that  such  state- 
ments were  not  true. 

2.  Where  it  appeared  in  such  a  case  that  a 
demand  was  made  upon  the  bank  by  the  true 
owner  for  the  amount  which  had  been  misap- 
propriated, as  well  as  for  the  amount  which 
was  admitted  to  be  due,  and  the  bank  refused 
payment  under  such  demand,  it  became  liable 
for  interest  upon  the  whole  amount  from  the 
date  of  such  refusal. 

3.  Ou  January  2.  1894,  when  the  bank  paid 
the  check  for  $139  drawn  by  J.  H.  Cooper, 
he  had  been  adjudged  to  be  insane  by  a  court 
in  Florida  having  jurisdiction  of  such  matters, 
and  there  was  also  other  evidence  that  he  was 
at  that  time,  and  subsequent  thereto,  in  fact 
insane.  This  being  true,  was  the  bank,  which 
had  no  notice  of  the  fact  of  insanity,  or  that 
J.  H.  Cooper,  by  ♦a  judgment  of  a  court,  had 
been  adjudged  to  be  insane,  protected  on  ac- 
count of  such  ignorance  in  the  payment  of  the 
check?  The  law  of  this  state  upon  such  ques 
tion  is  to  be  found  embraced  in  §  3652  of  the 
Civil  Code.  It  is  there  provided  that  an  in- 
sane person  cannot  contract  prior  to  commis- 
sion sued  out  and  guardianship  appointed; 
that  a  lunatic  may  contract  during  lucid  in- 
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tervals;  after  guardianship,  be  cannot.  By 
the  terms  of  this  section  it  is  declared  that  an 
insane  person,  using  this  expression  in  the 
sense  of  a  person  non  eampas  tnentis,  whether 
idiot,  lunatic,  or  imbecile,  has  no  power  to  en- 
ter into  a  contract  after  such  insanity  takea 
place.  While  there  is  a  conflict  in  the  authori> 
ties  as  to  the  effect  to  be  given  to  a  contract 
made  by  insane  persons,  *'it  may  now  be  re- 
garded as  a  general  rule  of  universal  law,  that 
the  contracts  of  a  lunatic,  idiot,  or  other  per- 
son non  amipos  fnentis,  from  age  or  other  in- 
firmity, are  utterly  void."  1  Dan.  Xeg.  Inst. 
4th  ed.  §209;  RogersY.  BUickicell,  49  Mich.  192; 
Dexter  v.  IlaU.  15  Wall.  9,  21  L.  ed.  73;  Seuver  v. 
Pfulps,  11  Pick.  304.  22  Am.  Dec.  372;  Anglo- 
Cnlifornian  Bank  v.  Ames,  27  Fed.  Rep.  727. 
Judge  Story ,  in  histreatiseon  Bills  of  Exchange, 
discussing  the  question  of  the  disability  of  in- 
sane persons  to  bind  themselves  as  drawers, 
indorsers,  or  acceptors  of  such  papers,  says: 
"This  disability  flows  from  the  most  obvious 
principles  of  natural  justice.  Every  contract 
presupposes,  that  it  is  founded  in  the  free  and 
voluntary  consent  of  each  of  the  parties,  upon 
a  valuable  consideration,  and  after  a  deliberate 
knowledge  of  its  character  and  obligation. 
Neither  of  these  predicaments  can  properly 
belong  to  a  lunatic,  an  idiot,  or  other  person^ 
non  compos  mentis,  from  age,  or  imbecility,  or 
personal  infirmity.  Hence,  it  is  a  rule,  not 
merely  of  municipal  law.  but  of  universal 
law,  that  the  contracts  of  all  such  persons  are 
utterly  void.  The  Roman  law,  in  expressive 
terms,  adopted  this  doctrine:  Furiosus  nul- 
lum negoiium  gerere  potest,  quia  non  intelUgU, 
quodagit."  Story,  Bills  of  Exchange,  §  106. 
The  authorities  above  cited  establisn  the 
doctrine  that  a  contract  by  an  insane  person, 
whether  executory  or  executed,  Is  utterly  void; 
and  this,  too,  when  there  has  been  no  judicial 
determination  of  the  fact  of  insanity  except  in 
the  trial  of  the  issue  where  the  question  is 
raised  to  defeat  the  contract  which  is  sought  to 
be  enforced  or*  set  aside.  Where  there  has 
been  a  judicial  determination  of  the  fact  of 
insanity  by  a  court  having  jurisdiction  to  in- 
quire into  and  determine  the  mental  condition 
of  the  individual  concerned,  it  would  seem  that 
this  would  be  simply  evidence  admissible  for 
the  purpose  of  proving  the  fact  of  insanity, 
and  evidence  of  a  high  character,  but  only 
cumulative  of  other  competent  evidence  on  the 
subject.  That  an  adjudication  by  a  court  hav- 
ing jurisdiction  to  determine  the  question  is 
prima  facie  evidence  everywhere  of  the  fact  of 
insanity  is  well  established  by  authority.  ^ 
Black,  Judgm.  §  802;  Buswell.  Insanity, 
§g  197-199;  Woerner,  American  Law  of 
Guardianship,  §  128.  Under  the  law  of  this 
state  above  quoted,  after  the  fact  of  insanity 
has  been  established  by  a  court  of  competent 
jurisdiction  In  this  state,  and  the  affairs  of 
such  person  vested  in  a  guardian,  the  power 
of  such  person  to  contract  is  entirely  gone, 
and  such  contracts  are  absolutely  void.  This 
part  of  the  section  is  consonant  with  the  ad- 

i'udications  on  the  same  subject  in  other  states, 
n  the  case  of  Pearl  v.  M'lhinell,  3  J.  J.  iMarsh. 
659.  20  Am.  Dec.  199,  it  was  held  that,  after 
ofllce  found,  the  contracts  of  idiots  or  lunatics 
were  void.  Judge  Buckner  quotes  in  his 
opinion  to  sustain  this  decision   the  following 
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extract  from  Bacon's  Abridgment:  "Yet  it 
seems  that  even  at  law,  the  contracts  of 
idiots  and  lunatics,  after  office  found,  and  the 
party  legally  committed,  are  void,  and  it  must 
be  at  the  peril  of  him,  who  deals  with  such  a 
one."  3  Bacon,  Abr.  589.  The  same  princi- 
ple is  recoi^nized  in  the  case  of  Wait  v.  Max- 
weU,  5  Pick.  217,  16  Am.  Dec.  391.  It  is  true 
that,  in  the  cases  cited,  the  adjudication  of 
lunacy  was  had  in  the  same  jurisdiction  in 
which  it  was  pleaded;  but  this  would  not  al- 
ter the  application  of  the  doctrine  so  far  as 
the  adjudication  of  lunacy  is  to  be  used  as  evi- 
dence of  the  fact.  While  it  may  be  that,  in 
the  jurisdiction  in  which  the  person  is  declared 
to  be  insane,  the  judgment  would  be  conclu- 
sive, still  the  judgment  on  this  subject  law- 
fully rendered  in  any  other  jurisdiction  would 
be  at  least  prima  facie  evidence  of  the  fact  of 
lunacy;  and,  in  any  case  where  it  is  shown 
•either  by  a  judgment  of  a  court  or  other  com- 
petent evidence  that  the  person  making  the 
contract  was  at  the  time  of  its  execution  non 
compos  mentis,  such  contract  is  void.  And 
•*the  mere  circumstance  that,  for  the  time  be- 
ing, he  so  deported  himself  as  to  conceal  his 
lunacy  or  imbecility,  cannot  alter  his  right  to 
be  protected  against  his  own  misfortune.  And, 
though  honest  persons  may  be  ignorant  of 
his  condition,  that  is  their  misfortune,  and 
they  should  not  be  allowed  to  throw  it  upon 
one  already  helpless."  1  Dan.  Neg.  Inst. 
§  210.  •'The  right  of  avoiding  a  contract  ex- 
ists, notwithstanding  the  person  with  whom 
the  insane  roan  contracted  was  not  apprised 
of  and  had  no  reason  to  suspect  the  existence 
•of  such  insanity,  and  did  not  overreach  him 
by  any  fraud  or  deception."  Hbvey  v.  Eobson, 
53  Me.  461,  458,  89  Am.  Dec.  705. 

There  being  evidence  that  at  the  time  the 
-check  in  question  was  drawn  by  Cooper,  and 
At  the  time  it  was  paid  by  the  bank.  Cooper 
had  not  only  been  adjudged  insane  by  a  court 
in  another  state,  but  was  in  fact  insane,  shown 
by  other  evidence  than  the  judgment,  the 
check  was  absolutely  void,  and  the  bank  paid 
it  at  its  peril,  and  must  bear  the  loss.  The 
judgment  of  the  court  in  Florida  adjudicating 
The  question  of  J.  H.  Cooper's  insanity,  if  not 
absolutely  binding  and  conclusive  upon  the 
question  of  his  mental  condition,  on  account 
of  his  not  having  been  domiciled  in  the  state  of 
Florida  at  the  time  the  court  passed  upon  the 
•question,  would  still  be  admissible  in  evidence, 
and  would  be  prima  facie  proof  of  the  fact 
that  the  judgment  sets  up.  Cooper,  though  a 
citizen  of  Georgia,  having  submitted  himself 
to  the  jurisdiction  of  the  courts  in  Florida  by 
accepting  an  appointment  as  administrator  of 
B.  F.  Cooper's  estate,  gave  to  the  courts  of 
that  state  the  ri^ht  to  inquire  into  his  mental 
condition  in  order  to  determine  whether  he 
was  still  able  to  discharge  the  duties  he  had  as- 
sumed under  the  Florida  law;  and,  having 
jurisdiction  for  this  purpose,  the  judpment  of 
the  courts  of  that  state  would  be  prima  facie 
evidence  in  the  courts  of  this  state. 

4.  The  record  discloses  no  error  which 
would  require  the  granting  of  a  new  trial,  and 
the  motion  was  properly  overruled. 

Judgment  affirmed. 

All  the  Justices  concur. 
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*1.  Although  the  declaration  stated 
facts  sbowinK-  the  tortious  killing-  of  tbe  plain- 
tifT's  cbild  by  the  defendant,  and  alleged  that  the 
child  ""waa  a  t>oy  well  formed,  precocious,  and  of 
strong  and  robust  physical  powers  for  a  child  of 
his  age;  that  he  was  physically  sound  in  every 
respect,  and  was  capable  of  renderiDg,  and  did 
render,  to  the  plaintiff  valuable  services,  by  go- 
ing upon  errands  to  neighbors  residing  near  to 
plain ciff^B  residence,  picking  up  and  bringing  in 
coal  and  chips  to  make  and  keep  burning  fires  in 
the  house,  bringing  the  broom  and  other  articles 
used  in  house  cleaning  to  his  mother,  picking  up 
and  carrying  out  of  the  house  trash  and  Utter  which 
tended  to  render  untidy  in  appearance  plain tiff^s 
home,  watching  and  amusing  plaintiff^s  younger 
child  while  his  wife  was  engaged  in  cooking  and 
attending  to  her  household  duties;  and  that  these 
services  were  worth  to  the  plaintiff  the  sum  of 
$2  per  month,"— no  cause  of  action  entitling  the 
plaintiff  to  recover  for  the  child^s  services  was 
set  forth,  it  being  also  alleged  In  the  declaration 
that  the  child  was  only  one  year,  eight  months, 
and  ten  days  old.  The  allegations  of  the  declara- 
tion should  be  construed  all  together,  and  the 
courts  will  take  Judicial  cognizance  of  the  fact 
that  an  infant  of  this  age  Is  incapable  of  render- 
ing valuable  services. 

8.  In  such  a  ease  the  fttther  of  the  child 
killed  is  entitled  to  recover  the  expenses 
necessarily  and  reasonably  incurred  in  the  burial 
of  the  child,  including  compensation  for  the  loss 
of  such  time  on  thofather^s  part  as  was  needed 
for  this  purpose. 

(Atkinson^  J.,  dissents.) 

(December  17,  1896.) 

ERROR  to  the  City  Court  of  Brunswick 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  to  recover  damages  for 
the  alleged  wrongful  killing  of  plaintiff's  minor 
child.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Goodyear  A  Kay,  for  plaintiff 
in  error: 

An  action  is  not  maintainable  where  the 
child  injured  was  of  such  tender  years  as  to  be 
then  unable  to  render  any  services  capable  of 
being  estimated  as  a  monied  value. 

6  Bacon,  Abr.  ed.  1856,  p.  551;  Hutchinson, 
Carr.  2d  ed.  §  778;  Hall  v.  Hollander,  7  Dowl. 
&  R.  133;  Nederlandsch-Atnerikaansche  Stoom- 
vart  Maatschappiz  v.  Hollander,  20  U.  S.  App. 
225,  59  Fed.  Rep.  419,  8  C.  C.  A.  169;  Little 
Rock  cfe  Ft.  S.  R.  Co.  V.  Barker,  39  Ark.  491. 

The  English  rule  is  of  force  in  Georgia  by 
the  adoption  of  the  common  law,  and  because 
of  no  statutory  change. 

Shields  v.  Yon{fe,  15  Ga.  349;  Allen  v.  At- 
lanta Street  R.  Co.  54  Ga.  503;  Ellison  v. 
Oeorffia  R.  Co.  87  Ga.  710. 

One   of   the    facts   pleaded  was   that   the 

*Head  notes  by  Simmons,  Cb.  J. 
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judicial  notice,  see  note  to  Olive  v.  State  (Ala.)  4  L. 
B.  A.  88. 


254 


Georgia  Sufbems  Court. 


Dec., 


Covenia  child  was  twenty  months  and  ten  days 
old,  and  this  allegation,  judged  by  human  ex- 
perience, shows  that  it  was  a  physical  impossi- 
bility for  a  child  at  that  age  to  render  any 
services  capable  of  a  monied  value. 

The  court  should  take  judicial  knowledge 
of  the  absurdity  of  a  twenty-months- old  child 
being  capable  of  performing  services  for  the 
loss  of  which  a  recovery  could  be  had. 

Western  d  A.  B,  Co.  v.  Young,  81  Ga.  416. 

No  recovery  for  any  expense  can  be  had. 

See  Nederiandsch-Amerikaansche  Stoomtari 
Maatsehappiz  v.  HoUander,20  U.  8.  App.  225, 
59  Fed.  Rep.  417,  8  C.  C.  A.  169;  Schouler, 
Dom.  Rei.  §  259;  Carey  v.  Berkshire  R,  Co. 
(Mass.)  48  Am.  Dec.  note  commencing  p.  619; 
Wood.  Mast.  &  8.  g§  227,  228. 

Messrs.  Sjrmmes  &  Bennet  and  Johnson 
&  Krauss,  for  defendant  in  error: 

The  allegations  of  expenses  of  the  funeral 
would,  in  any  event,  sustain  the  court's  ruling. 

Ohio  (fc  M.  R.  Co.  V.  TindaU,  13  Ind.  366,  74 
Am.  Dec.  260;  CViry  v.  Berkshire  R.  Co.  (Mass.) 
48  Am.  Dec.  628,  notes;  Field,  Damages, 
p.  507. 

We  know  of  no  law  that  authorizes  this 
court  to  judicially  determine  that  a  child  of 
any  given  age,  and  especially  of  an  age  at 
which  it  would  be  ordinarily  capable  of  loco- 
motion, and  under  the  allegation  was  capable 
of  such  locomotion,  and  capable  of  ordinary 
conception  and  understanding,  would  be  in- 
capable of  rendering  services  of  any  value 
whatever  under  any  circumstances,  to  its  pa- 
rents, in  spite  of  the  admission  of  truth  that 
must  be  conceded  in  considering  the  demurrer. 
»  Code.  ^  2960;  Central  R,  db  Bkg.  Co.  v. 
Rylee,  87  Ga.  491,  18  L.  R.  A.  634;  Central  R. 
&  Bkg.  Co.  V.  Oolden,  93  Ga.  510;  Savannah, 
F,  &  W,  R,  Co.  V.  JSniith,  98  Ga.  748;  Sugar- 
man  V.  Atlanta  Consot.  Street  R.  Co,  94  Ga. 
604. 

In  an  action  for  causing  the  death  of  a  child 
about  three  years  old,  proof  of  special  pecu- 
niary damages  is  not  necessary  to  maintain  the 
action,  etc. 

Jhl  V.  Fortp- Second  Street  dk  G.  Street  Ferry 
R.  Co.  47  N.  Y.  317.  7  Am.  Rep.  460;  Bliss  v. 
South  Hadley,  146  Mass.  91;  Schouler,  Dom. 
Rel.  §  258,  p.  405;  Nederlandsc?iAfnerikaansche 
Stoomrart  Maatschappiz  v.  Hollander,  20  U.  8. 
App.  225,  59  Fed.  Rep.  417,  8  C.  C.  A.  169. 

The  services  of  the  child,  no  more  than  those 
of  the  wife,  are  to  be  estimated  by  the  merely 
physical  and  gross  standard. 

Cooley,  Torts,  228,  note;  HartJUld  v.  Roper 
21  Wend.  615,  34  Am.  Dec.  274;  Carey  v. 
Berkshire  R.  Co.  (Mass.)  48  Am.  Dec.  622,  623, 
notes. 

Simmona,  Ch.  J.,  delivered  the  opinion  of 
.  the  court: 

Whatever  may  be  the  rule  in  other  jurisdic- 
tions, it  is  well  settled  in  this  state  that  the  gist 
of  an  action  by  a  parent  to  recover  damages 
for  the  death  or  injury  of  a  minor  child  is  the 
loss  of  services.  Shields  v.  Tonge,  15  Ga.  349; 
Allen  V.  Atlanta  Street  R.  Co.  54  Ga.  508.  The 
•  loss  of  service  being  the  cause  of  action,  it 
ollows  that  when  the  infant  is  incapable  of 
rendering  service  at  the  time  of  its  death  or  in- 
jury the  parent  cannot  recover.  This  prin- 
ciple was  recognized  by  the  counsel  of  the 
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plaintiff  in  the  court  below,  for  he  alleged  in 
the  declaration  that  the  child  was  capable  of 
rendering  service,  and  also  specified  what  acts 
of  service  it  did  render,  and  the  value  thereof 
per  monih;  but  in  the  same  declaration  it  was 
alleged  that  the  child  was  but  one  year,  eight 
months,  and  ten  days  of  age.  One  of  the 
grounds  of  the  demurrer  was  that  the  plaintiff 
shows  by  his  allegations  in  his  petition  that  the 
child  ''was  of  such  tender  years  as  to  be  un- 
able to  have  any  earning  capacitv,  and  hence 
the  defendant  could  not  be  held  liable  in  dam- 
ages for  the  killing  of  said  child,  even  if  neg- 
ligentlv  done."  The  question  is,  therefore, 
squarely  made  whether  the  court,  on  demurrer^ 
can  take  judicial  cognizance  of  the  fact  that  a 
a  child  of  this  tender  age  is  incapable  of  ren- 
dering such  service  as  would  authorize  the 
parent  to  recover,  or  whether,  in  such  a  case, 
the  court  is  bound  to  submit  the  matter  to  the 

t'urv.  In  the  case  of  Minnesota  v.  Barber,  186- 
:.  *S.  321,  34  L.  ed.  457.  Mr.  Justice  Harlan 
said:  **If  a  fact  alleged  to  exist,  and  upon 
which  the  rights  of  parties  depend,  is  within 
common  experience  and  knowledge,  it  is  one 
of  which  the  courts  will  take  judicial  notice."" 
In  Bo  Ah  Kow  v.  Nunan^  5  Sawy.  560,  Mr. 
Justice  Field  said :  *  'We  con  not  shut  our  eyes 
to  matters  of  public  notoriety  and  general 
cognizance.  When  we  take  our  seats  on  the- 
bench,  we  are  not  struck  with  blindness,  and 
forbidden  to  know  as  judges  what  we  see  as 
men."  In  the  case  of  King  v.  Gallun,  109  U. 
S.  99.  27  L.  ed.  870,  it  was  held  that  "the  court 
will  take  judicial  notice  of  matters  of  common 
knowledge,  and  of  things  in  common  use." 
"Courts  will  take  iudicial  notice  of  facts  gen- 
erally known  as  of  uniform  occurrence,  or  the 
invariable  action  of  natural  laws."  12  Am.  & 
Eng.  £nc.  Law,  p.  196.  The  fact  that  a  child 
of  less  than  two  years  of  age  cannot  perform 
any  services  of  value  to  its  parent  Is  a  matter 
of  common  knowledge  to  all  men.  It  is  as 
well  known  to  the  judge  as  it  is  to  the  jury. 
It  being  so  known  to  the  judge,  why  should 
he  not  act  upon  it,  when  he  is  called  upon  to 
do  so  by  proper  pleading?  Why  is  he  less 
qualified  than  the  jury  to  declare  a  well-known 
fact?  Why  should  he  submit  such  a  question 
to  a  jury,  when,  if  they  found  contrary  to  this 
well  known  fact,  he  would  be  compelled  to 
set  aside  their  verdict?  Why  should  he  go 
through  the  farce  of  a  trial,  ai  the  expense  of 
the  country  in  time  and  money,  in  order  to 
have  a  jury  decide  a  fact  which  is  already  well 
known  to  everyone?  There-  is  no  necessity 
for  a  jury  trial  when  there  is  no  issue  of  fact. 
In  our  opinion,  there  can  be  no  issue  of  fact  as 
to  the  ability  of  a  child  two  years  old  to  per> 
form  valuable  services.  Even  if  the  parent 
should  testify  that  a  child  of  that  age  could 
render  services  of  the  value  of  $2  per  month, 
it  would  be  so  inconsistent  with  every  person's 
knowledge  of  the  incapacity  of  children  of  that 
age  to  render  service  that  such  testimony  would 
be  unworthy  of  credit.  In  the  case  of  Hall 
V.  Hollander,  4  Bam.  &  C.  660,  Bay  ley,  J.,  in 
discussing  an  injury  to  a  child  two  and  a  half 
years  old,  said:  '*It  is  manifest  that  the  child 
was  incapable  of  performing  any  service. "  All 
courts  of  any  respectability,  so  far  as  I  know, 
decide  as  a  matter  of  law  that  children  of 
tender  years  cannot  be  guilty  of  contributory 
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De^ligence.  Upon  what  reason  are  these  de- 
cisions made?  Upon  what  theory  do  the 
courts  hold  this  as  a  matter  of  law?  The  an- 
swer is  apparent.  Because  reason,  experience, 
and  common  sense  teach  that  a  child  of  that 
age  has  not  the  sense  or  the  capacity  to  con- 
tribute to  any  injury  to  itself.  It  cannot 
at  that  age  be  guilty  of  any  negligence.  If 
the  courts  can  decide  this  as  a  matter  of  law, 
why  can  they  no^  decide  also,  as  matter  of 
law,  that  such  a  child  has  no  earning  capacity? 
We  see  no  reason  why  it  cannot  be  done. 

But  it  is  contended  by  the  demurrer  in  the 
court  below  that  it  was  admitted  that  the  child 
was  capable  of  rendering  service,  and  that 
therefore  the  court  was  right  in  oTerrullng  the 
demurrer.  The  declaration  enumerated  cer- 
tain services  of  the  child,  which  is  alleged  were 
worth  $2  per  month.  In  passing  upon  a  de- 
murrer to  a  declaration,  the  court  considers  all 
the  allegations  therein.  The  demurrer  admits 
all  the  facts  well  pleaded.  If  all  the  facts, 
taken  together,  show  that  the  plaintiff  is  not 
entitled  to  recover,  the  court  should  sustain  the 
demurrer,  although  some  of  the  facts  alleged 
would  show  the  measure  and  amount  of  the 
damages.  If  the  major  premise  in  the  declara- 
tion shows  no  cause  of  action,  the  minor  premise 
will  not  aid  in  sustaining  it.  The  controlling 
fact  alleged  in  this  declaration  was  the  age  of 
the  child  and  consequently  its  incapacity  to 
render  service.  We  have  shown  that  by  rea- 
son of  its  tender  age  it  could  not  perform 
service  for  the  parent.  Conceding,  for  the 
sake  of  the  argument,  that  the  fact  alleged  in 
the  declaration  that  the  child  picked  up  chips, 
amused  the  baby,  etc.,  was  admitted  by  the 
demurrer,  there  was  still  no  admission  that 
these  simple  acts  were  of  any  value.  The^  al- 
legation in  the  declaration  that  they  were  valu- 
able to  the  amount  of  $2  per  month  was  an 
opinion  or  conclusion  of  the  pleader.  It  was 
necessarily  an  opinion  or  conclusion,  because 
there  was  no  standard  by  which  services  of 
this  sort  could  be  valued.  We  know,  as  mat- 
ter of  fact,  that  children  of  this  age  are  not 
hired  or  employed.  There  can,  therefore,  be 
no  criterion  by  which  the  value  of  such  services 
could  be  estimated  but  that  of  an  opinion.  It 
is  well  settled  that  a  demurrer  does  not  admit 
opinions  or  conclusions  of  the  pleader.  If  a 
man,  in  his  action  for  personal  injuries,  alleges 
that  he  was  damaged  $10,000,  and  there  is  a 
demurrer  to  the  declaration,  the  demurrer  does 
not  admit  the  amount  of  damages  claimed. 
Moreover,  a  demurrer  does  not  admit  facts 
which  are  in  their  nature  improbable  or  im- 
possible. In  the  case  of  Cole  v.  Maunder,  2 
RoUe,  Abr.  548,  one  person  sued  another  for 
damages  for  throwing  at  and  striking  him  with 
a  stone.  Defendant  pleaded  that  he  threw 
stones  at  him  *'molliter  ei  molU  manu"  and 
that  they  fell  upon  him  "molliter"  and  it  was 
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held  not  a  good  justification;  the  judges  saving 
that  one  cannot  throw  stones  '^molliter'  al- 
though it  were  confessed  by  demurrer.  Sup- 
pose this  child  had  been  only  six  months  old, 
and  these  allegations  as  to  service  and  value 
had  been  made:  it  could  not  be  held  that  a 
demurrer  to  the  declaration  admitted  that  a 
child  six  months  old  could  render  service. 
The  allegation  would  have  been  improbable 
and  impossible.  Suppose  a  boy  five  years  old 
were  indicted  for  the  crime  of  rape,  all  the- 
necessary  allegations  being  made,  certainly  a 
demurred  to  such  an  indictment  would  not 
admit  that  the  boy  did  or  could  commit  the- 
offense  charged.  Suppose,  again,  that  one 
female  should  sue  another  for  the  offense  of 
seduction,  and  the  declaration  contain  all  the 
necessary  allegations,  would  it  be  held  that 
a  demurrer  by  the  defendant  would  admit  that 
she  did  commit  the  act  necessary  to  constitute 
the  crime?  These  illustrations  are  given  for 
the  purpose  of  showing  that  a  demurrer  to  a 
declaration  cannot  be  held  to  admit  impossible- 
or  improbable  allegations  of  fact,  so  as  to  pre- 
vent the  court  from  passing  upon  the  allega- 
tions which  in  their  nature  are  contrary  to- 
common  experience  and  common  knowledge 
as  matter  of  law;  and  to  compel  him  to  submit 
them  to  a  jury.  We  think,  therefore,  thatthe^ 
court  should  have  sustained  the  demurrer  in 
so  far  as  to  hold  that  the  parent  could  not  re- 
cover damages  for  the  death  of  the  child  on  ac> 
count  of  loss  of  its  services. 

2.  It  is  well  settled  that,  although  a  parent 
cannot  recover  damages  for  the  death  or  in- 
jury of  his  child  unless  the  child  was  Capable 
of  rendering  service,  he  can  recover,  in  an  ac- 
tion against  the  person  who  inflicted  the  injury, 
for  his  trouble  and  expense  in  caring  for  the 
child,  and,  if  it  dies  from  the  injuries  inflicted 
he  can  recover  his  necessary  and  reasonable 
expenses  in  the  burial,  including  compensation 
for  the  loss  of  such  time  on  the  parent's  part  as 
was  needed  for  this  purpose.  See  Dennis  v. 
Clark,  2  Cush.  347.  48  Am.  Dec.  671,  where 
this  subject  is  elaborately  discussed  by  Met- 
calf,  J.  We  therefore  hold  that,  while  the 
father  in  this  case  cannot  recover  for  the  death 
of  bis  child,  he  can  recover  for  the  expenses 
he  incurred  and  the  loss  he  sustained  rendered 
necessary  by  the  conduct  of  the  servants  of  the 
railroad  company;  and  on  this  latter  ground 
we  affirm  the  judgment  of  the  court  below. 
If  it  is  necessary,  let  this  part  of  the  declara- 
tion stand,  in  order  to  try  the  amount  of  ex- 
penses necessarily  incurred  hj  the  father. 

Judgment  affirmed^  with  direction. 

Atkinson,  J.,  dissenting: 

I  dissent  from  the  judgment  as  rendered. 
There  should  be  an  afhrmance  without  quali- 
fication. 
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Illiiyois  Supreme  Court. 
ILLINOIS  SUPREME  COURT. 


Dec, 


Charles  0RCHARD80N,  Appt,, 
*   t?. 
Amelia  T.  COFIELD  et  al. 

a7i  HI.  14.) 

1.   A  general  verdict  of  invalidity  of  a 

v^m  is  not  Inooosistent  with  a  special  verdict 
flndiosT  capacity  to  transact  jreneral  business, 
and  to  understand  the  business  in  which  testa- 
trix was  engaged  when  making  the  will,  but  also 
finding  undue  influence  over  her  at  the  time. 

.iS.  A  will  prompted  by  the  testatrix's 
delusion    induced    by   her  belief   in 

'  spiritualism  that  the  chief  beneficiary,  who 
was  not  the  natural  object  of  her  bounty,  was 
gifted  with  supernatural  powers,  is  invalid  for 
want  of  testamentary  capacity  of  the  testatrix, 
although  a  mere  belief  in  spiritualism  is  not 
proof  of  insanity. 

3.  A  will  is  void  if  procured  by  a  stranger  to  be 
executed  in  his  own  favor  by  an  aged  and  feeble 
woman  laboring  under  the  influences  of  an  insane 
delusion  brought  upon  her  through  his  machi- 
nations. 

4.  A  morbid  delusion  relating^  to  the 
very  matter  of  the  testamentary  dis- 
position of  one^s  property  deprives  her  of  tes- 
tamentary capacity,  notwithstanding  she  has 
capacity  to  transact  ordinary  business  and  Isnows 
and  understands  the  business  in  which  she  Is  en- 
gaged at  the  time  of  making  the  will. 

"5.  A  marriage  is  absolutely  void  where 
one  of  the  parties  was  insane  at  the  time,  and 
may  be  annulled  by  her  heirs  after  her  death 
where  she  was  never  In  a  condition  to  ratify  the 
same. 

6.  A  woman  eigrhty-siz  years  old,  suf- 
fering^ fk*om  an  incurable  disease  and 
having^  an  insane  delusion  respecting  the 
superhuman  powers  of  a  man  much  younger 
than  herself,  and  whose  character  for  morality 
is  notoriously  the  very  opposite  of  her  own,  is 
incapable  of  contracting  a  valid  marriage  with 
him,— especially  where  her  object  was  merely  to 
enable  him  to  obtain  her  money  for  the  ac- 
complishment of  the  great  plans  for  mankind 
which  he  claimed  to  have  conceived,  and  the 
marriage  is  brought  about  in  pursuance  of  his 
fraudulent  scheme  to  obtain  her  money. 

(December  22,  1897.) 

APPEAL  by  defendant  from  a  decree  of 
the  Circuit  Court  for  Adaras  County  in 
favor  of  complainants  in  a  suit  brought  to  set 
aside  a  pretended  marriage  and  annul  the  al- 
leged will  of  Minerva  Merrick,  deceased.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  H.  Williams  and  Jesse  B. 
Barton,  for  appellant: 

Decedent  was  not  an  insane  person  in  the 
purview  of  the  statutes  at  the  time  of  her  mar- 
riage with  appellant,  and  was  therefore  not 
incapable  of  contracting  a  marriage. 


Note.— For  belief  in  spiritualism  as  affecting 
testamentary  capacity,  see  note  to  Lewis  v.  Ar- 
buckle  (Iowa)  16  L.  R.  A.  677. 

For  such  belief  as  an  insane  delusion,  see  also  note 
to  Kunberly's  Appeal  (Conn.)  87  L.  B.  A.  261. 
40  L.  R.  A. 


WhippU  V.  Eddy.l^l  111.  114;  BuH  v.  Q«i- 
senherry,  182  111.  385;  Taylor  v.  Pegram,  151 
111.  106;  SeHalbert,  15  Misc.  308;  Smith's  WiU, 

52  Wis.  543,  38  Am.  Rep.  756;  Brown  v.  Ward, 

53  Md.  376,  36  Am.  Rep.  422;  Ouild  v.  Warju, 
149  111.  105. 

A  marriage  voidable  onlj  cannot  beayoided 


after  the  death  of  either  party. 


622;    Schoaler, 


Bonham  v.  Badgley,  7  111 
Dom.  Rel.  p.  24. 

Undue  influence  to  avoid  an  act  or  Dollify  t 
will  must  be  a  wrongful  influence,  and  mm. 
have  the  eCFect  of  completely  subjugating  the 
mind  of  the  actor  or  testator,  so  that  he  or  she 
was  incapable  of  withstanding  it  or  of  acting 
independently  of  it. 

Re  Williams,  2  Connoly,  579;  1  Bishop, 
Mar.  Div.  &  Sep.  §§  595-601;  Kern  v.  Kern, 
51  N.  J.  Eq.  574;  Massey  v.  Huntington,  115 
111.  80;  Hill  V.  Bdhrns,  158  111.  314:  Bexidat  t. 
Lestrade,  153  111.  625;  Wilbur  v.  Wilbur.  12» 
111.  393,  138  111.  446;  Ouild  v.  HuU,  127  III. 
523;  Rutherford  v.  Morns,  77  111.  412;  Rwter 
V.  Cristman,  145  111.  405;  Sturtemnt  v.  SturU- 
rant,  116  111.  340;  Dickie  v.  Carter,  42111.  379: 
Toe  V.  MeCord,  74  111.  44;  Kimball  v.  (7udd|. 
117  111.  213;  Mitchell  v.  MitcheU,  43  Minn.  73; 
Re  Snelling,  136  N.  Y.  515;  MackfUl  v.  Mack- 
all,  135  U.  8.  167,  34  L.ed.  84;  Norton  v.  Puj- 
ton,  10  Mo.  456;  Knox  v.  Knox.  95  Ala.  495; 
Berberct  v.  Berberet,  131  Mo.  399:  Delgado  ?. 
Oonzales  (Tex.  Civ.  App.)  28  S.  W.  459;  Salii- 
bury  V.  Aldrich,  118  III.  99;  Brown  v.  MUckeH, 
75  Tex.  9;  Re  Storey,  20  111.  App.  183;  Car- 
penter V.  Bailey,  94  Cal.  406;  He  Sheldon.  40 
N.  Y.  S.  R.  369;  Schmidts.  Schmidt,  Aimim. 
461. 

Influence  acquired  through  affectioo  or  by 
honest  argument  or  persuasion  is  not  undue, 
and  will  not  invalidate  a  will. 

Bemlot  V.  Lestrade,  153  111.  625;  Siurtecant 
V.  Sturtemnt,  116111.340;  Dickie  y.  Cktrter,^ 
111.  379;  Toe  v.  McCord,  74  111.  44;  KimbaU^. 
Cuddy.  117  111.  213;  Mitchell  v.  Mitc^eU,  43 
Minn.  73;  Re  Snelling,  136  N.  Y.  515;  MaekaS 
V.  Mackall,  185  U.  8.  167,  34  L.  ed.  84;  3> 
ton  V.  Paxton,  110  Mo.  456;  Knox  v.  Knox,  93 
Ala.  495;  Re  HaUbert,  15  Misc.  3(^. 

Nor  do  close  relationships,  or  the  charge 
and  control  of  decedent's  business  affairs,  or 
the  presence  of  the  chief  beneficiary  when  lie 
will  was  executed,  raise  a  presumption  of  un- 
due influence. 

Berberet  v.  Berberet,  131  Mo.  399;  Delgado  x 
Gonzales  (Tex.  Civ.  App.)  28  S.  W,  45&; 
Mackall  v.  MackaU,  135  U.  8.  167,  84  L.  ed 
84. 

Nor  does  the  fact  that  a  testator  discrim- 
inates against  relatives  and  in  favor  of  t 
stranger  to  the  blood  raise  a  presumption  d 
undue  influence. 

Salisbury  v.  Aldrich,  118  111.  199;  Mitc^eS 
V.  Mitchell,  43  Minn.  73;  Re  SneUifufs  WiM, 
136  N.  Y.  515. 

Nor  will  the  probate  of  a  will  be  set  aside  oc 
proof  of  facts  which  at  most  do  no  mor^  tbas 
show  that  opportunity  to  exercise  undue  in 
fluence  may  have  existed,  or  raise  a  bare  sitf- 
picion  that  such  influence  may  have  been  used. 

Brown  v.  Mitchell,  75  Tex.  9;  Kruxe  y  Kms 
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95  Ala.   495;    Berheret  v.   Berberet,  181  Mo. 
899. 

Meisrs.  James  N.  Spriirip  and  Govert  A 
Pape,  for  appellees: 

A  void  marriage  is  good  for  no  legal  pur- 
pose, and  its  invalidity  may  be  shown  in  any 
court,  between  any  parties,  either  in  the  life- 
time of  the  parties  thereto,  or  after  their  death. 
Cartvright  v.  MeOawn,  121  111.  893;  Oath- 
ingsY,  Williama.  27  N.  C.  (5  Ired.  L.)  487.  44 
Am.  Dec.  54;  Unitp  v.  Belgrade,  76  Me.  419; 
Bell  V.  Bennett,  73  Ga.  784;  P(meU  v.  Powell, 
18  Kan.  371.  26  Am.  Rep.  774;  14  Am.  &  Eog. 
Edc.  Law.  p.  487;  Rawdon  v.  Bawdon,  28  Ala. 
565;  FoMter  v.  Means,  Speers,  Eq.  569.  42  Am. 
Dec.  332;  Crump  v.  Morgan,  88  N.  C.  (3  Ired. 
Eq.)  91,  40  Am.  Dec.  447;  Browning  v.  Reane, 
2  Phillim.  Eccl.  Rep.  69;  Parker  v.  Parker,  2 
Lee.Eccl.  Rep.  882;  Ex  parte  Turing,  1  Ves. 
&  B.  140;  Way  mire  v.  Jetmore,  22  Ohio  St.  271; 
Ear  rod  v.  Harrod^  1  Kay  &  J.  4;  Clement  v. 
Mattiion,  8  Rich.  L.  93;  Jtwvea  v.  Public  Ad- 
ministrator, 1  Bradf.  499;  Wightman  y.  Wight- 
man,  4  Johns.  Ch.  348;  Middlehorough  v,  Roch- 
ester, 12  Mass.  863;  Jenkins  y.  «/tf/i*tw«,  2  Dana. 
102.  26  Am.  Dec.  437;  4  Bl.  Com.  Wendell's 
ed.  458;  Ward  v.  Dvlnney,  23  Miss.  410;  Keyes 
•V.  Keyes,  22  N.  H.  553;  Christy  v.  aarke,  45 
Barb.  529;  1  Scribner,  Dower,  2d  ed.  §§  18, 
19,  pp.  123,  124;  1  Bishop.  Mar.  Div.  &  Sep. 
§P  258,  548,  600,  622,  645. 

One  not  competent  to  carry  on  ordinary 
transactions  of  life  is  not  competent  to  contract 
•marriage. 

3  Wait.  Act.  &  Def.  629;  Ward  v.  Dulaney, 
23  Miss.  410;  Cole  v.  Cole,  5  Sneed,  57,  70  Am. 
Dec.  275;  Rawdon  v.  Rawdon,  28  Ala.  565;  Re 
Spencer,  96  Cal.  448. 

A  simple  marriage  ceremony  will  not  make 
a  man  and  woman  husband  and  wife.  Capac- 
ity and  consent  are  absolutely  essential,  but 
•celebration  only  contingently  so. 

Cartright  v.  McOawn,  121  111.  397;  1  Bishop. 
Mar.  Div.  &  Sep.  S^  327.  588,  645. 

In  the  case  at  bar  the  essentials,  capacity  and 
'Consent  by  Mrs.  Merrick  are  absent. 

Cohabitation  itself,  if  inferred,  which  appel- 
lant knew  to  be  contrary  to  law.  could  not  be 
an  element  of  marriage  available  in  his  behalf. 
Jenkins  v.   Jenkins.  2  Dana,  102.  26  Am. 
I>ec.    437;  Powell  v.  Powell,  18  Kan.  371,  26 
-Am.  Rep.  774. 

Monomania,  or  partial  losanity.  made  the 
pretended  marriage  and  relation  lietween  ap- 
*pe]lant.  Charles  Orchardson.  and  Minerva 
Merrick  and  the  pretended  will,  void. 

American  Bible  Soe.  v.  Price,  115  111.643; 
Jjueaa  v.  Parsons,  24  Ga.  640,  71  Am.  Dec. 
a 47;  Conn<yr  v.  Stanley,  72  Cal.  556;  Banks  v. 
O^oodfellow,  22  L.  T.  N.  8.818;  Taylor  yr.Trich, 
:I65  Pa.  586;  Thomas  v.  Carter,  170  Pa.  272; 
Houghton  v.  Knight,  L.  R.  3  Prob.  &  Div.  64; 
Hoinnson  v.  Adams,  62  Me.  369,  .  16  Am. 
Rep.  473;  SmiUCs  Will,  52  Wis.  543.  38  Am. 
lEtep.  756;  Woodbury  v.  Obear,  7  Gray,  467; 
American  Seaman's  Friend  Soe.  v.  Hopper^  33 
N.  Y.  624;  Lathrop  v.  American  Bd.  of  For- 
eign Missions,  67  Barb.  590;  Re  White,  121  N. 
Y.  406;  Stanton  v.  Wetherwar,  16  Barb.  259; 
14  Am.  &  Eng.  Enc.  Law,  p.  483. 

This   monomania  was  present  with  and  op- 
-^rative  upon  Minerva  Merrick  at  the  time  of 
.40  X..  R.  A.  17 


the  pretended  marriage,  and  continuously 
thereafter  until  her  death,  and  was  itself  the 
present  and  continuous  occasion  of  the  entire 
relation  between  Minerva  Merrick  and  Charles 
Orchardson.  including  both  the  pretended  mar- 
riage and  will. 

A  mere  belief  in  spiritualism,  or  other  relig- 
ious opinions,  does  not  constitute  monomania. 
But  when  from  such  or  an^  other  cause  the 
mind  assumes  a  chronic  condition  of  delusion, 
which  controls  and  dictates  conduct,  and  sub- 
verts and  sets  aside  individual  judgment,  will, 
and  conscience,  then  the  victim  of  such  condi- 
tion is  a  monomaniac,  and  unable  to  marry  or 
make  a  will. 

Rice.  American  Probate  Law  &  Practice, 
pp.  224-227;  Boyd  v.  Eby,  8  Watts,  66;  Bal- 
lantine  v.  Proudfoot,  62  Wis.  217;  ReDorman, 
5  Dem.  112;  McClary  v.  StuU,  44  Neb.  175; 
Cassoday,  Wills.  478;  Beach.  Wills,  §  102; 
Spratt  V.  Snratt,  76  Mich.  384;  Fraser  v.  Jen- 
nison.  42  Mich.  206;  Rice  v.  Rice,  50  Mich.  448; 
Smith  V.  James,  72  Iowa,  5l5;  Lee  v.  Scudder, 
31  N.  J.  Eq.  683;  Middleditch  v.  WiUiams,  45 
N.  J.  Eq.  726,  4  L.  R  A.  738;  Potter  v. 
Jones,  20  Or.  289,  12  L.  R.  A.  161;  1  Redf. 
Wills,  p.  90;  Taylor  v.  Trick,  165  Pa.  586;  1 
Wharton  &  Stille.  Med.  Jur.  p.  65;  Smith  v. 
TebUtt,  L.  R  1  Prob.  &  Div.  398.  decided  in 
1867  by  Sir  J.  P.  Wilde  cited  in  Wharton  & 
Stille.  Med.  Jur.  §  45;  Taylor,  Med.  Jur. 
p.  688;  1  Bishop,  Mar.  Div.  &  Sep.  ed.  1891, 
Sik^  591,  592. 

Where  there  is  insane  delusion  in  regard  to 
one  who  is  an  object  of  the  testator's  ^unty, 
which  causes  him  to  make  a  will  which  be 
would  not  have  made  but  for  that  delusion, 
such  will  cannot  be  sustained. 

1  Redf.  Wills,  3d  ed.  72,  l^etseq,  and  notes; 
1  Jarman.  Wills,  5th  ed.  88  et  seq.  and  notes; 
Buswell.  Insanity.  §$  18,  381;  American  Bible 
Soe.  V.  Price,  115  111.  638. 

The  marriage  in  question  was  also  void,  not 
only  because  of  monomania,  but  because  not 
consummated  and  on  account  of  wilful  fraud 
and  deception. 

Lyndon  v.  Lyndon,  69  111.  48;  2  Kent,  Com. 
9th  ed.  p.  41;  1  Scribner,  Dower.  §§  22,  25. 
p.  125;  Reeve,  Dom.  Rel.  206.  207;  Cartwright 
V.  McQown,  121  111.  397;  2  Greenl.  Ev.  §  464; 
1  Bishop,  Mar:  Div.  &  Sep.  §  548. 

There  were  undue  influence  and  fraud  by 
appellant  through  his  entire  relation  with  de- 
ceased; all  with  one  continuing;  purpose  to  ob- 
tain her  property,  and  the  verdict  and  decree 
were  fully  warranted  by  the  evidence. 

Thompson  v.  Hawks,  14  Fed.  Rep.  902; 
Primmer  v.  Primmer.  75  Iowa.  415;  Hfigenin 
V.  Raseley,  14  Ves.  Jr.  299;  Cassoday.  Wills. 
g§  484,  506. 

Where  one  person  is  in  relation  of  mas- 
tery of  another  as  to  property,  support,  or  as 
religious  adviser  or  counsel,  and  writes  a  will 
in  his  own  favor,  causing  the  dependent  to 
sign  it,  it  is  presumed  fraudulent. 

Tfiompson  v.  Hawks.  14  Fed.  Rep.  902;  Lyon 
V.  Home,  L.  R.  6  Eq.  655;  1  Redf.  Wills.  §§  12, 
13,  p.  415;  Marx  v.  McGlynn,  88  N.  Y.  857; 
St,  Leper^s  Appeal,  84  Conn.  450.  91  Am.  Dec. 
735;  Middleton  v.  Sherburne,  4  Younge  &  C. 
Exch.  358;  27  Am.  &  Ene.  Enc.  Law,  pp.  508 
et  seq.;  Brakes  Appeal,  45  Conn.  9. 


258 


Illinois  Sufrbmb  Court. 


Dbc.^ 


Mr.  William 'L.  Vandeventer,  also  fori 
appellees: 

There  is  a  form  of  insanity  known  as  mono- 
mania, which  is  characterized  by  a  perversion 
of  the  understanding  in  regard  to  a  single  ob- 
ject or  series  of  objects.  It  is  especially  a  symp 
torn  of  monomania  to  imbibe  delusions  which 
exercise  a  governing  influence  over  the  mind 
of  the  affected  individual  and  force  him  to  the 
commission  of  acts  which  in  a  state  of  sanity 
be  would  not  perpetrate. 

1  Wharton  «fc  Siille,  Med.  Jur.  p.  65. 

A  true  monomaniac  cannot  be  convinced  of 
bis  error,  and  be  thinks  that  his  acts  are  con- 
sistent with  reason  and  the  general  conduct  of 
mankind. 

Smith  V.  TehbiUs,  L.  R.  Prob.  &  Div.  398; 
referred  to  in  Wharton  &  Stille,  Med.  Jur. 
§  45;  Taylor,  Med.  Jur.  p.  638. 

It  is  immaterial  what  is  the  form  of  the  de- 
fect of  reason,  or  by  what  distinctive  name- 
such  as  idiocy,  lunacy,  mental  weakness,  or 
the  like — it  is  known.  For  those  who  have 
Dot  sufficient  understanding  to  deal  with  a  par- 
ticular affair  of  life,  whether  from  derange- 
ment of  the  intellect  or  from  its  equivalent  in 
feebleness,  cannot  bind  themselves  by  a  con- 
tract relating  to  such  affairs. 

1  Bishop,  Mar.  Div.  &  Sep.  ed.  1891, 
§§  591,  592;  Redf.  Wills,  128,  124;  Campbell 
V.  Campbell,  130  111.  481,  6  L.  R.  A.  167; 
Greene  v.  Qreene,  145  111.  265:  Den,  Stevens,  v. 
Vancleve,  4  Wash.  C.  C.  262;  Uarrinon  v. 
Rowan,  8  Wash.  C.  C.  580;  Craig  v.  Southard, 
148  111.  37. 

The  question  does  not  depend  upon  the 
soundness  of  the  views  entertained  by  the  tes- 
tatrix, but.  Was  she  "guided  by  insane  delu- 
sions which  so  impressed  her  mind  as  to  con- 
.trol  her  judgment  in  the  disposition  of  her 
property,  so  as  to  prevent  her  from  appreciat- 
ing the  duty  she  owned  to  her  family  ?  " 

Taylor  v.  Trieh,  165  Pa.  586;  Woodbury  v. 
Obear,  7  Gray,  467. 

The  widest  possible  range  of  evidence  is 
permitted  to  show  fraud  or  undue  influence. 

Schouler,  Wills,  g§  240.  242;  1  Redf.  Wills, 
S  51,  p.  536;  Davis  v.  Cakert,  5  Gill  &  J. 
269,  25  Am.  Dec.  294;  Jackson,  Coe,  v.  Knif- 
fen,  2  Johns.  81,  3  Am.  Dec.  390;  Reynolds  v. 
Adams,  90  111.  134,  32  Am.  Rep.  15;  Beaubien 
V.  Cicotie,  12  Mich.  459. 

Where  there  are  unreasonable  changes  of 
disposition,  especially  in  superseding  the  nat- 
ural objects  of  bounty  in  favor  of  others  who 
five  casual  attention,  where  no  relative  is  at 
and,  and  mental  incapacity  Is  shown,  it  is 
immaterial  whether  undue  influence  is  exerted 
or  not,  the  will  is  sufficiently  vitiated. 

Van  Kleeck  v.  Phipps,  4  Redf.  99;  Schouler, 
Wills,  p.  247.  note  9. 

Undue  influence  has  always  something  sinis- 
ter, corrupt,  and  selfish  about  it,  when  prop- 
erly viewed,  however  sly  and  secret  in  its 
workings,  or  varnished  over  with  hypocrisy, 
and  hence  difficult  to  be  traced  except  in  the 
effect  it  has  produced. 

Schouler,  Wills,  §  226;  Rollwagen  v.  Roll- 
tcagen,  63  N.  Y.  604. 

The  declarations  of  the  alleged  testatrix, 
Mrs.  Merrick,  made  before  and  after  the  exe- 
cution of  the  will,  are  proper  to  be  proved,  so 
40  L.  R.  A. 


far  as  they  tend  to  show  her  mental  condition^ 
at  the  time  the  will  was  executed. 

1  Redf.  Wills,  p.  542;  Schouler,  Wills, 
§  243;  Massey  v.  Huntington,  118  111.  80;  Re^f- 
nolds  V.  Adams,  90  III  184,  32  Am.  Rep.  15; 
Moore  v.  Oubbins,  54  III.  App.  164;  HiU  v. 
Bahms,  158  111.  315;  Betelot  v.  Lestrade,  15S 
111.  625;  Waterman  v.  Whitney,  11  N.  Y.  157, 
62  Am.  Dec.  71;  Craig  v.  Southard,  US  111. 
37;  Terry  v.  Buffington,  11  Ga.  337,  56  Am. 
Dec.  428;  Davis  v.  Calvert,  5  Gill  &  J.  269, 
25  Am.  Dec.  282. 

Where  the  testator  is  not  claimed  to  have 
been  generally  insane,  but  controlled  by  insane 
notions,  the  question  to  be  determined  ia- 
whether  he  was  the  victim  of  such  delusions 
as  controlled  hiS'  action  and  rendered  him  in- 
sensible to  the  ties  of  blood  and  kindred. 

McClary  v.  StuH,  44  Neb.  175;  Cassoday, 
Wills,  478:  Beach,  Wills,  §  102;  Sprait  ▼. 
Spratt,  76  Mich.  384;  Fraser  v.  Jenmson,  42 
Mich.  206;  Rice  v.  Rie^,  50  Mich.  448;  Smith 
V.  James,  72  Iowa,  515;  Lee  v.  Scudder,  31  N. 
J.  Eq.  633;  Middleditch  v.  WiUiams,  45  N.  J. 
Eq.  726,  4  L.  R.  A.  788;  Potter  v.  Joms,  20 
Or.  289,  12  L.  R.  A.  161;  1  Redf.  Wills,  p.  90; 
Taylor  v.  Trieh,  165  Pa.  586;  Foster  v.  Means, 
Speers,  Eq.  569,  42  Am.  Dec.  832;  CampbeUY. 
Campbell,  180  111.  475,  6  L.  R.  A.  187;  Converse 
V.  Converse,  21  Vt.  168,  52  Am.  Dec.  58;  Amer- 
ican Bible  Soe,  v  Price,  115  111.  638;  Brownfidd 
V.  BrownHeld,  43111. 147;  Rutherford^,  Morris,^ 
77  111.  397;  Guild  v.  HuU,  127  111.  523;  Yoe  v. 
MeCord,  74  111.  38;  Pooler  v.  Cristman,  145  111. 
405;  WiUiury.  TftY&wr,  188  111.  446;  Taylor  y. 
Pegram,  151  111.  106;  Roe  v.  Taylor,  45  HI. 
485;  Re  Storey,  20  111.  App.  188. 

In  the  absence  of  any  affirmance  on  return 
of  mental  capacity,  the  marriage  of  an  insane 
person  is  in  such  sense  void  that  its  invalidity 
may  be  relied  upon  in  avoidance  of  it,  not  only 
in  a  suit  between  the  parties  to  set  it  aside, 
but  in  any  cause  between  the  same  parties,  or 
any  other,  wherein,  either  during  the  life  of 
the  married  persons,  or  afterward,  it  is  judi- 
cially called  in  question. 

1  Bishop,  Mar.  Div.  &  Sep.  §  622;  14 
Am.  &  Eng.  Enc.  Law,  p.  487;  Ratedon 
V.  Rawdon,  28  Ala.  565;  Foster  v.  Means, 
Speers,  Eq.  569,  42  Am.  Dec.  382;  PdweU  ▼. 
Poioell ,  18  Kan.  871,  26  Am.  Rep.  774;  Col& 
V.  Cole,  5  Ga.  57,  70  Am.  Dec.  275;  Crump  v, 
Morgan,  88  N.  C.  (8  Ired.  Eq.)  91,  40  Am. 
Dec.  447;  Browning  v.  Reane,  2  Phillim.  £ccl. 
Rep.  69;  Parker  v.  Parker,  2  Lee,  Eccl.  Rep. 
382;  Ex  parte  Turing,  1  Ves.  &  B.  140;  Unitif 
V.  Belgrade,  76  Me.  419;  Waymire  v.  Jetmore, 
22  Ohio  St.  271;  Uarrod  v.  Harrod,  1  Kay  & 
J.  4;  Clement  v.  Mattison,  3  Rich.  L,  93; 
Jaques  v.  Public  Administrator,  1  Biadf.  499; 
'Nightman  v.  Wightman,  4  Johns.  Ch.  848; 
MiddUhorough  v.  Rochester,  12  Mass.  863;  Jen- 
kins V.  Jenkins,  2  Dana,  102,  26  Am.  Dec.  487; 
4  Bl.  Com.  Wendell's  ed.  438;  Ward  v.  Dule^ 
ney,  23  Miss.  410;  Keyes  v.  Keyes,  22  N.  H. 
553;  ChHsty  v.  Clarke,  45  Barb.  529;  1  Scrib- 
ner.  Dower,  2d  ed.  §§  18,  19,  pp.  128,  124; 
Cartwright  v.  McGoicn,  121  111.  396.  -^n 

The  influences  to  avoid  a  will  must  be  such 
as  destroy  the  free  agency  of  the  testator's 
will,  and  thus  render  his  act  obviouslv  more 
the  offspring  of  the  will  of  others  than  his  own 
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This  is  far  from  "completely  subjugating" 
the  mind  of  the  testator. 

Massey  v.  Huntington,  118  111.  80;  Ruther- 
ford V.  MorriH,  77  111.  418;  Sturtetant  y.  Stur- 
tevant,  116  111.  354;  Toe  v.  McGord,  74  111.  44; 
American  Bible  Soe.  y.  Price,  115  111.  623. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

To  the  October  term,  1894,  of  the  circuit 
court  of  Adams  county,  appellees,  two  of  the 
heirs  of  Minerva  Orchardson  (or,  as  appellees 
insist,  Minerva  Merrick),  deceased,  filecl  tbeir 
bill  in  chancery  against  appellant  and  others  to 
contest  the  validity  of  the  last  will  and  testa- 
ment of  said  Minerva  upon  the  ground  of  men- 
tal incapacity,  and  that  its  execution  was  pro- 
cured by  the  said  Charles  Orchardson  through 
fraud  and  undue  influence,  and  also  to>  set 
aside  and  have  declared  null  and  void  a  mar- 
riage which  appellant,  Orchardson,  claimed 
existed  between  himself  and  the  said  Minerva 
at  the  date  of  her  death,  on  the  ground  of  her 
mental  incapacity  to  enter  into  a  marriage  con- 
tract at  the  time  of  the  alleged  marriage,  and 
the  fraud  of  said  Orchardson.  The  defend- 
ants, except  Orchardson  and  one  William  H. 
Boyer,  were  also  heirs  of  the  testatrix.  Orch- 
ardson alone  answered  the  bill,  and  he  denied 
each  of  its  material  allegations.  Replication 
being  duly  filed,  the  trial  and  hearing  below 
were  upon  the  issue  thus  formed.  On  that 
branch  of  the  case  involving  the  validity  of 
the  will  an  issue  at  law  was  made  up  whether 
the  writing  produced  was  the  will  of  the  testa- 
trix or  not,  and  tried  by  a  jury,  resulting  in  a 
verdict  that  it  was  not.  The  court  also  sub- 
mitted to  the  jury  certain  interrogatories  for 
special  findings,  which  it  returned  with  a  gen- 
eral verdict,  as  follows:  "First.  Did  Minerva 
Merrick  Orchardson,  at  the  time  said  will  pur- 
ports to  have  been  signed,  possess  sufficient 
mental  capacity  to  transact  ordinary  business? 
— Yes.  Second.  Did  said  Minerva  Merrick 
Orchardson,  at  the  time  said  will  was  signed 
by  her  (if  it  was  so  signed),  have  sufficient 
mental  capacity  to  know  and  understand  the 
business  in  which  she  was  then  engaged? — 
Yes.  Third.  Was  there  any  undue  mnuence 
exercised  over  Minerva  Merrick  Orchardson, 
connected  with  or  operating  upon  her  at  the 
time  she  executed  the  will  m  question  (if  she 
did  execute  it)? — Yes."  A  motion  for  new 
trial  was  overruled,  and  a  decree  entered  upon 
the  general  verdict,  setting  aside  the  will  and 
probate  thereof.  By  agreement  of  the  parties 
the  issue  as  to  the  validity  of  the  marriage  was 
submitted  to  the  chancellor  on  the  same  evi- 
dence produced  before  the  jury,  with  such  ad- 
ditional testimony  as  either  party  saw  fit  to 
introduce,  and  that  issue  was  also  found  for 
the  complainants,  and  a  decree  entered  that  the 
"alleged  marriage  of  Minerva  Merrick  to  the 
said  Charles  Orchardson,  of  date  April  9, 1893, 
was  and  remained,  at  and  from  the  time 
thereof,  and  is.  null  and  void."  From  both 
these  decrees  Orchardson  has  prosecuted  this 
appeal.  Several  errors  are  assigned  upon  the 
record,  but  the  only  grounds  of  reversal  in- 
sisted upon  are  that  the  evidence  is  insufficient 
to  authorize  either  decree,  and  that  on  the  is- 
sue as  to  the  will  the  special  findings  of  the 
jury  are  conclusive. 
40  L.  R.  A. 


The  facts  found  by  the  chancellor,  material 
to  a  consideration  of  the  first  position,  are  as 
follows: 

"That  Minerva  Merrick,  at  the  time  of  her 
alleged  marriage  with  Charles  Orchardson,  of 
date  April  12,  1893,  was  of  age  about  eighty- 
three  years;  that  she  had  been  for  several  year» 
afflicted  with  cancer,  and  her  physical  health 
had  become  poor;  that  her  mind  and  memory 
had  become  greatly  weakened  and  impaired; 
that  she  had  been  a  widow  since  the  year  1876, 
and  lived  in  her  own  home,  with  her  servants, 
in  Quincy,  Illinois.  That  she  was  possessed 
of  a  considerable  fortune.  That  from  a  time 
shortly  after  her  husband's  death,  in  1876,  she 
had  believed  in  what  was  commonly  known 
as  spiritualism,  and  her  views  concerning 
spiritualism  bad  grown  upon  her  of  later  years, 
and  she  had  been  for  some  time  last  preceding 
her  alleged  marriage  to  Charles  Orchardson, 
and  was  at  the  time  of  such  alleged  marriage, 
and  remained  continuously  thereafter  until  her 
death,  on  June  11, 1894,  a  monomaniac  on  the 
subject  of  spiritualism,  and  insane  upon  all 
matters  into  which  the  subject  of  spiritualism 
entered,  or  which  were  connected  therewith, 
and  was  and  remained  during  all  that  time 
wholly  dominated  and  controlled  by  insane 
delusions;  among  other  things  believing  she 
could  receive  and  did  receive,  through  the  in- 
tervention of  other  persons  as  mediums,— not 
claiming  to  be  in  any  sense  a  medium  herself, 
— communications,  advice,  and  directions  con- 
cerning the  conduct  of  her  affairs  and  business 
from  disembodied  spirits  generally,  and  par- 
ticularly from  the  spirit  of  her  deceased  hus- 
band, Dr.  Marcus  Merrick;  tind  was  and  re- 
mained so  controlled  thereby,  and  by  such 
communications,  advice,  and  directions,  and 
insanely  believed  it  to  be  her  religious  and 
conscientious  duty  to  obey  such  directions, 
without  heeding  the  advice  of  her  formerly 
trusted  friends  or  her  counsel,  and  without 
consulting  or  relying  upon  her  own  mind  and 
will  she  followed,  obeyed,  and  acted  upon  such 
supposed  spirit  communications,  advice,  and 
directions  concerning  any  matter  or  matters, 
and  in  all  matters  requiring  her  attention  and 
action  during  that  time  she  first  submitted, 
and  considered  it  her  duty  to  submit,  to  the 
same,  through  medium  or  mediums,  for  ad- 
vice and  direction  of  such  supposed  spirits,  as 
to  what  her  actions  should  be,  as  to  such  sup- 
posed advice  which  had  been  received  by  her. 
That  preceding  said  alleged  marriage,  and  dur- 
ing -the  month  of  October,  1892,  the  said 
Charles  Orchardson,  then  about  the  age  of 
fifty-seven  years,  a  person  substantially  with- 
out means  or  property,  and  a  stranger  to  Mrs. 
Merrick  and  to  the  community  in  which  she 
lived  in  Quincy,  appeared  in  Quincy,  and 
within  a  few  days  of  his  arrival  inquired  for 
Mrs.  Merrick's  place  of  residence,  and  evinced 
a  knowledge  that  she  was  a  spiritualist,  and 
the  wealthy  widow  of  Dr.  Marcus  Merrick, 
deceased.  That  the  said  Orchardson  was  then 
a  married  man,  having  a  wife  living  in  the 
state  of  Michigan,  and  who,  some  two  months 
thereafter,  procured  a  divorce  from  the  said 
Charles  Orchardson  on  account  of  cruelly. 
That  the  said  Minerva  Merrick  was  informed 
of  these  facts  concerning  said  Charles  Orchard- 
son,  and  also  informed  that  such  application 
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had  been  made  also  upon  tbe  charge  that  said 
OrchardsoD  had  consorted  with  a  woman  no- 
toriously lewd,  which  woman  came  with  said 
Orchardson  to  Quincy,  Illinois,  and  that  said 
information  came  to  said  Minerva  Merrick 
some  time  preceding  her  alleged  marriage  to 
him;  and  at  said  time  she  was  also  informed 
that  he  had  consorted  in  a  lewd  manner  wilh 
women  after  coming  to  Quincy,  and  during 
the  time  as  hereafter  mentioned,  in  which  he 
was  engaged  in  writing  a  book  at  said  Mrs. 
Merrick's  house;  and  said  Minerva  Merrick 
admitted  and  believed  said  information  to  be 
true.  That,  beginning  within  a  few  days  after 
he,  said  Orchardson,  so  first  came  to  Quincy, 
he  made  the  acquaintance  of  said  Minerva 
Merrick,  and  from  that  time  until  the  alleged 
marriage  spent  much  of  his  time  at  her  house. 
That  he  had  with  him,  and  said  Minerva  Mer- 
rick read,  a  number  of  what  he  falsely  and 
fraudulently  alleged  to  be  the  writings  from 
the  spirits  or  persons  distinguished  in  history, 
and  long  since  dead,  which  writings  he  falsely 
and  fraudulently  professed  to  have  seen  writ- 
ten in  a  miraculous  manner  without  human 
hands.  That  in  these  supposed  communica- 
tions the  said  Orchardson  professed  to  be  di- 
rectly addressed  by  the  spirits  as  *  The  Son  of 
Wisdom,'  and  by  other  laudatory  titles.  That 
they  purported  to  speak  at  considerable  length 
in  exalted  terms  of  the  powers  of  the  person 
addressed,  defining  them  as  like  unto  those  of 
Jesus  Christ;  referring  to  said  Orchardson  as 
destined  to  be  the  savior  of  the  human  race, 
and  as  commissioned  by  the  spirits  to  reform 
and  regenerate  mankind.  That  they  also  in- 
dicated that  these  communications  and  other 
phenomena,  supposed  to  be  in  the  possession 
of  said  Orchardson,  of  like  character,  should 
be  prepared  and  published  as  a  book,  the  sales 
of  which  should  net  a  very  large  sum  of 
money.  That  some  of  them  referred  to  the 
want  of  means  on  the  part  of  said  Orchardson 
to  carry  out  the  supposed  commission,  and  in 
timated  that  this  want  should  be  supplied,  and 
that  he  should  persevere.  That  said  Orchard- 
son  also  referred  in  credulous  terms  to  his 
confidence  in  the  statement  that  be  had  been 
on  the  planet  some  centuries  prior  to  his  pres- 
ent nativity,  to  the  fact  that  many  most  im- 
portant communications  from  the  spirit  world 
had  come  to  him  directly  without  the  inter 
vention  of  any  other  medium,  and  under  con- 
ditions which  he  stated  as,  from  his  personal 
knowledge,  they  could  not  possibly  be  un- 
true or  unreal.  That  within  a  few  days  after 
the  said  Orchardson  commenced  to  visit  at 
said  Mrs.  Merrick's  house,  he  commenced 
to  write  said  book,  wrote  the  same  at  her 
house,  spending  most  of  his  time  there,  and 
finished  the  book,  and  had  it  printed  and 
issued  from  the  bindery,  at  Mrs.  Mer- 
rick's expense,  a  few  days  before  the  alleged 
marriage,  the  book  being  entitled  'The  Light  of 
the  Ages  and  Deathblow  to  Poverty.'  'That  it 
was  by  dedication  addressed  to  Mrs.  Merrick, 
contained  numerous  flattering  references  to 
her,  represented  that  his  opinion  and  hers  on 
the  subject  treated  were  in  accord,  also  repre- 
sented that  Mrs.  Merrick  had  become  the  finan- 
cial support  of  the  book  and  of  Orchardson  in 
carrying  out  the  commission  referred  to  in  the 
spirit  writing.  That  a  considerable  part  of 
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tbe  book  was  occupied  with  a  reproduction  of 
the  said  supposed  spirit  communications,  and 
a  recital  of  extravagant  spirit  phenomena,  sup- 
posed to  have  come  within  said  Orchardson's 
personal  observations  and  experience.  That 
the  said  Minerva  Merrick  was  informed  of  tbe 
contents  of  said  book  and  the  matters  referred 
to,  and  by  reason  of  her  said  weakness  and 
delusion  of  mind  and  monomania,  and  the 
false  and  fraudulent  representations  of  said 
Charles  Orchardson,  believed  the  same  im- 
plicitly to  be  true,  and  believed  the  said  Orch- 
ardson to  possess  the  attributes,  and  to  be 
charged  with  the  commissions,  referred  in  the 
alleged  spirit  writings;  and  that  in  so  believ- 
ing she  refused  to  consider  the  advice  and 
caution  of  her  formerly  trusted  friends  and 
counsel,  or  to  be  influenced  by  her  own  mind 
and  will,  and  was  in  that  respect  controlled 
wholly  by  her  said  weakness  and  insane  delu- 
sions of  mind,  and  was  not  possessed  of  suf- 
ficient mental  capacity  to  free  her  mind  frooi 
that  belief  and  delusion.  That  the  said  pre- 
tenses and  representations  of  the  said  Charles 
Orchardson  were  made  by  him  falsely,  and 
with  a  design  and  purpose  by  fraud  and  false- 
hood to  obtain  the  confidence  of  the  said 
Minerva  Merrick,  to  obtain  control  of  ber  per- 
son, and  bring  about  tbe  alleged  marriage,  and 
with  a  fraudulent  scheme  and  purpose  of  ob- 
taining her  property.  That  a  short  time  prior 
to  the  time  when  said  alleged  marriage  oc- 
curred the  said  Charles  Orchardson,  together 
with  one  William  fl.  Boyer,  who  also  claimed 
to  be  a  spirit  medium,  knowing  of  the  afore- 
said weakness  and  insane-delusion  of  mind  of 
the  said  Minerva  Merrick,  and  by  further 
fraud,  artifice,  and  deceit,  and  in  furtherance 
of  said  scheme  and  the  design  of  the  said 
Charles  Orchardson,  and  with  intent  to  de- 
fraud and  entrap  the  said  Minerva  Merrick 
into  tbe  relation  and  state  of  marriage  with 
the  said  Charles  Orchardson,  falsely  and  fraud- 
ulently caused  tbe  said  Minerva  Merrick  to  be- 
lieve, through  the  medium  of  the  said  Will- 
iam H.  Boyer,  that  he  (said  Boyer)  was  in  com- 
munication with  the  spirit  of  her  said  deceased 
husband.  Dr.  Marcus  Merrick,  and  it  was  tbe 
will  and  direction  of  her  said  deceased  hus- 
band, who  was  represented  to  be  then  and 
there  present,  and  addressing  her,  that  ahe 
should  marry  said  Charles  Orchardson.  That 
the  said  Minerva  Merrick  then  insanely  be- 
lieving such  communications  and  directions  to 
come  from  her  said  deceased  husband,  and  that 
he  was  then  so  present  as  represented,  and  that 
it  was  her  duty  to  obey  his  said  supposed  direc- 
tions, and  then  laboring  under  her  aforesaid 
weakness  and  insane  delusion  of  mind,  and 
without  the  intervention  and  exercise  of  her 
own  mind  and  will,  and  without  having  suf- 
ficient mental  capacity  to  disenthrall  herself 
from  said  belief  and  delusion,  and  by  means 
aforesaid,  and  not  otherwise,  shortly  thereafter 
was  procured  by  the  said  Charles  Orchardson, 
and  through  his  said  falsehood  and  fraud,  to 
submit  with  him  to  a  ceremony  of  marriage, 
and  did  submit  to  such  form  and  ceremony  of 
marriage.  That  the  said  alleged  marriage  cer- 
emony was  procured  and  brought  about  wholly 
by  the  fraud,  artifice,  imposition,  and  deceit 
of  tbe  said  Charles  Orchardson,  acting  in  per- 
son and  through   others,  practised  upon  ber 
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while  she  was  in  the  condition  of  mind  afore- 
said. That  the  said  Minerva  Merrick,  at  the 
time  of  said  marriage,  was,  and  from  the  time 
of  said  marriage  down  to  her  death,  enthralled, 
dominated,  and  controlled  by  the  said  weak 
Dess  and  insane  delusions  on  her  part,  and 
by  her  belief  in  said  pretended  spiritualistic 
communications  and  directions,  and  represen- 
tations, and  by  the  fraud  of  the  said  Charles 
Orchardson,  and  by  her  said  belief  and  insane 
delusions  that  it  was  and  continued  the  wish 
and  direction  of  her  said  deceased  husband 
that  she  should  become  and  remain  the  wife 
of  the  said  Charles  Orchardson,  and  that  it  was 
her  duty  so  to  do.  That  there  was  no  time  at 
or  after  said  marriage  when  she  was  released 
from  said  insane  delusions  and  weakness  of 
mind,  or  was  able  to  exercise  her  own  mind, 
will,  or  judgment  in  regard  to  said  marriage, 
or  knew  or  realized  in  her  own  mind  the  fraud 
so  practised  upon  her,  or  when  she  was  pos- 
sessed of  the  mental  capacity  to  ratify  or  con- 
sent to  said  alleged  marriage,  or  to  consider  in 
and  by  the  exercise  of  her  own  mind  and  will 
the  situation  in  which  she  bad  been  placed,  or 
which  she  occupied,  by  reason  of  the  said  pre- 
tended marriage,  and  the  aforesaid  fraudulent 
representations  and  conduct  of  the  said  Charles 
Orcbardson.  That  said  alleged  marriage  was 
never  consummated  by  coition  between  the 
parties  thereto  as  husband  and  wife,  and  that 
It  was  never  consented  to  or  ratified  by  the  free 
will  and  consent  of  the  said  Minerva  Merrick. 
That  no  issue  was  born  of  said  alleged  mar- 
riage That  said  Minerva  Merrick  did  not,  at 
the  time  of  said  marriage,  or  thereafter  dis- 
cover said  fraud  so  practised  upon  her  by  said 
Orchardson  or  said  Boyer,  and  did  not,  at  any 
time  after  said  marriage,  possess  sufficient 
mental  capacity  to  ratify  or  disaffirm  the  said 
marriage,  or  to  assume  relation  of  wife  to  the 
said  Charles  Orchardson. 

* 'Concerning  the  mental  condition  of  the 
said  Minerva  Merrick,  the  court  found  from  the 
evidence  that  for  a  number  of  years  last  pre- 
ceding her  said  alleged  marriage  to  Charles  Or- 
chardson she  had  in  numerous  instances  in- 
Tested  large  sums  of  money  un profitably, 
wastefully,  and  irrationally,  wholly  at  the 
dictation  of  what  she  supposed  to  be  disem- 
bodied spirits,  deeming  it  to  be  her  duty  to  do 
so,  and  without  the  exercise  of  her  own  mind 
and  will  in  so  doin^.  That  she  had  also  at 
times,  under  the  advice  of  the  so-called  spir- 
its, been  greatly  suspicious  and  troubled  con- 
cerning her  business  matters  where  no  ground 
of  suspicion  existed,  and  where  to  a  rational 
mind  the  security  of  her  business,  in  the  mat- 
ters about  which  she  was  so  suspicious,  would 
have  been  readily  perceived,  and  in  such  mat- 
ters she  was  incapable  of  receiving  rational 
advice  and  acting  thereon ;  and  her  suspicion 
could  only  be  allayed  by  following  the  course 
mapped  out  by  the  spirits,  and  then  at  a  wholly 
unnecessary  cost  and  waste  of  her  property, 
to  which  cost  and  waste  she  readily  yielded, 
and  without  sufficient  mind  to  realize  the  impo- 
sition to  which  she  had  been  subjected.  That 
she  bad,  during  all  her  life,  been  a  woman  of 
chaste  and  pure  thought  and  morals,  but,  ow- 
ing to  the  domination  and  influence  of  her  said 
mental  delusions  and  her  infatuation  there- 
with, she  had,  at  the  time  of  said  alleged  mar- 
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riage,  become  an  apologist  for  the  debauchery 
of  others,  and  insensible  to  the  immoral  con- 
tamination surrounding  her;  and  from  that  time 
to  her  death  she  so  acted  as  to  belie  the  purity 
and  womanhood  of  her  former  life.  That  dur- 
ing the  many  years  of  her  widowhood,  and 
down  to  a  very  short  time  preceding  said  al- 
leged marriage,*^ she  often  expressed  her  aver- 
sion to  a  second  marriage,  and  had  steadily 
adhered  thereto  until  the  pretended  message 
from  her  departed  husband  came,  as  she  be- 
lieved, when,  under  the  irresistible  influences 
of  her  insane  delusions,  and  particularly  under 
the  belief  and  delusion  that  her  husband  had 
so  directed,  and  that  it  was  her  duty  to  obey 
such  directions,  and  to  disregard  her  own  in- 
clination, will,  and  judgment,  and  under  the 
delusion  that  alleged  spirits  had  commissioned 
the  said  Charles  Orchardson  as  aforesaid,  and 
that  he  was  possessed  of  the  powers  and  func- 
tions aforesaid,  by  and  through  such  spirits, 
and  that  she  was  assisting  him  therein,  she 
was  taken  possession  of,  dominated  and  con- 
trolled by  said  delusions  and  beliefs,  and 
wholly  unable  to  exercise  her  own  judgment, 
and  took  part  in  and  became  party  to  said 
alleged  marriage,  and  in  doing  so  believed  and 
felt  concerning  said  Charles  Orchardson  that 
she  had  found  one  who  espoused  the  doctrines 
so  near  to  her  heart  and  who  would  revolu- 
tionize the  world,  and  eliminate  the  misery 
and  sorrows  from  the  conditions  of  men. 
That  the  said  Minerva  Merrick  was  at  the  time 
of  said  alleged  marriage,  and  from  that  time 
continuously  down  to  the  time  of  her  death 
remained,  insane  upon  the  subject  of  spiritual- 
ism, and  that  insane  delusions  arising  from 
her  monomania  were  and  continued  during  all 
that  time  officious,  operative,  controlling,  and 
influential  in  producing  an  insane  consent  to 
the  said  alleged  marriage,  and  that,  but  for 
such  insane  aelusions,  she  would  never  have 
married  the  defendant  Orchardson,  or  have 
continued  thereafter  during  her  life  to  be 
known  as  his  wife;  and  that  by  reason  of  such 
insane  delusions  she  was  not  at  or  at  anv  time 
after  said  marriage  of  sufficiently  sound  mind 
to  consent  to  become  or  be  the  wife  of  the 
said  Charles  Orchardson,  and  that  the  alleged 
marriage  of  Minerva  Merrick  and  said  Charles 
Orchardson  was,  and  remained  until  the  death 
of  the  said  Minerva  Merrick,  null  and  void." 
The  will  was  executed  February  3,  1894, 
about  ten  months  after  the  marriage.  It  gives 
to  the  defendant  George  H.  Turner,  $3,000, 
and  to  Minerva  Merrick  Sales,  a  grandniece, 
another  of  the  defendants,  $2,000.  All  the 
remainder  of  her  estate,  real  and  personal, 
she  willed  to  Charles  Orchardson.  and  ap- 
pointed him  executor  of  the  will,  without 
bond.  She  died  June  11,  1894.  The  conten- 
tion that  the  special  verdicts  of  the  jury  on  the 
issues  submitted  to  it  should  be  held  conclusive 
as  to  the  validity  of  the  will  could  only  be  sus- 
tained upon  the  ground  that  they  are  so  in- 
consistent with  the  general  verdict  that  the  lat- 
ter cannot  stand.  The  testatrix  may  have 
"possessed  sufficient  menial  capacity  to  trans- 
act ordinary  business."  and  at  the  time  that 
she  signed  the  will  "had  sufficient  mental 
capacity  to  know  and  understand  the  business 
in  which  she  was  engaged,"  and  still  under 
the  issues  in  this  case,  have  been  wholly  inca- 
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pable  of  making  a  will.  ComplaiaaQts  do  not 
allege  in  their  bill.koor  is  it  the  theory  of  their 
case,  that  she  was  iDsane  or  of  uosound  miad 
generally,  but  that  she  was  the  victim  of  an 
insane  delusion,  under  which  she  labored  at 
the  time  she  made  the  will.  Capacity  to  trans- 
act ordinary  business,  and  to  know  and  un- 
stand  the  business  in  which  one  is  engaged  at 
the  time  of  making  a  will,  are  evidence  of  tes- 
tamentary capacity,  unless  the  testator  was  at 
the  time  affected  with  some  morbid  delusions 
which  influenced  his  action.  American  Bible 
Soc.  V.  Pnce,  115  HI.  623,  and  authorities  there 
cited.  The  question  here  is,  *'Wa8  her  natu- 
ral 'mental  capacity'  exercised  in  the  making 
of  her  will,  or  was  she  at  the  time  influenced 
and  controlled  by  the  alleged  insane  delusion?" 
The  special  findings  of  the  jury  were  not.  there- 
fore, irreconcilable  with  the  general  verdict. 
The  question  on  this  branch  of  the  case,  then,  is: 
**Does  the  evidence  sustain  the  general  ver- 
dictof  the  jury?  And,  first,  was  the  testatrix 
the  victim  of  an  insane  delusion  to  the  extent 
of  destroying  her  testamentary  capacity  when 
influenced  or  controlled  by  that  delusion?  And, 
second,  was  she  so  influenced  in  making  this 
will?"  We  said,  in  American  Bible  Soc.  v. 
Price,  115  III.  638:  "Beyond  all  (question  it  is 
within  the  previous  rulings  of  this  court,  and 
abundantly  sustained  by  the  rulings  of  other 
courts  of  the  highest  respectability,  that  where 
there  is  insane  delusion  in  regard  to  one  who 
is  an  object  of  testator's  bounty,  which  causes 
him  to  make  a  will  which  he  would  not  have 
made  but  for  that  delusion,  such  will  cannot 
be  sustained,  and  so  also,  where  there  is  in- 
sane delusion  in  regard  to  the  duty  or  moral 
obligation  of  a  party  to  make  a  will  in  favor 
of  a  particular  individual,  corporation,  or 
society  and  a  will  is  made  as  the  result  of  that 
insane  delusion,  it  cannot  be  sustained.  1  Redf . 
Wills,  3d  ed.72-74  et  seq.,  and  notes;  1  Jarman, 
Wills,  5th  ed.  ^Set»eq.,  and  notes;  Buswell, 
Insanity,  §§  13,  381."  The  testimony  in  the 
record  is  so  voluminous  as  to  forbid  an  attempt 
to  review  it  here.  Much  of  it  on  either  side  is 
of  very  little  or  no  relevancy  to  the  issues  in  the 
case.  Our  examination  of  It.  taken  as  a  whole, 
has  led  us  to  the  conclusion  that  it  sustains,  in 
substance,  the  findings  of  the  chancellor  as  re- 
cited in  the  decree. 

It  thus  appears  that  Orchardson  represented 
to  Mrs.  Merrick  that  he  had  in  certain  com- 
munications from  spirits  been  addressed  as 
"The  Son  of  Wisdom."  speaking  of  his  powers 
as  like  unto  those  of  Jesus  Christ,  referring  to 
him  as  destined  to  be  the  savior  of  the  human 
race,  and  as  commissioned  by  the  spirits  to  re- 
form and  regenerate  mankind:  that  it  was  in- 
dicated that  these  communications  should  be 
published  in  a  book,  the  sales  of  which  would 
yield  larpe  sums  of  money,  etc. ;  that  Orchard- 
son  shortly  thereafter  commenced  to  write  such 
a  book  at  her  house,  where  he  completed  the 
same,  and  had  it  printed  at  her  expense  a  few 
days  before  the  marriage,  and  dedicated  to  her; 
that  the  book  contained  numerous  flattering 
references  to  her.  representing  that  her  opin- 
ions on  the  subject  treated  were  in  accord  with 
those  of  Orchardson;  that  she  had  become  the 
financial  support  of  the  book  and  of  Orchard- 
son  in  carrying  out  the  commission  referred  to 
in  the  spirit  writings,  a  considerable  part  of 
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the  book  being  occupied  with  a  reproduction  of 
the  supposed  spirit  communications,  claimed 
to  have  been  made  to  him.     And    the  court 
found  from  the  evidence  that  she  was  iDform«d 
of  the  contents  of  said   book  and  the  matters 
referred  to,  **and  by  reason  of  her  said  weak 
ness  and  delusion   of  mind    and  monomaoia, 
and  the  false  and  fraudulent  representations  of 
said  Charles  Orchardson,    believed  the  same 
implicitly    to  be  true,  and  believed  the  said 
Charles  Orchardson  to  pos.sess  the    attributn 
and  to  be  charged  with  the  commission  referred 
to  in  the  alleged  spirit  writings."    From  these 
recitals  of  facts,  as  well  as  from  a  caref ol  read- 
ing of  the  testimony,  we  are  forced  to  the  con 
elusion  that  from  a  time  prior  to  the  marriage 
to  the  making  of  the  will,  and  until  her  death, 
Mrs.  Merrick  was  the  victim  of  a  morbid  and 
insane  delusion  as  to  the  character,  powers,  aikd 
mission  of  Orchardson,  believing    him  to  be 
possessed    with    superhuman    attributes  aod 
powers,  and  charged  with  a  commission  beyond 
that  committed   to  ordinary  men;  and  that  in 
making    him    the  principal  recipient  of  ber 
bounty  she  was  influenced  by  that    delusiocL 
There'  is  not  in  this  voluminous  record,  a  par 
tide  of  proof  that  she  entertained   for  him  the 
remotest  sentiment  of  affection,  gratitude,  or 
admiration  except  as  she  was  controlled  by  the 
delusion  that  he  was  more  than  a  mere  man. 
and  that  he  was,  under  the  influence  of  epirite. 
commissioned  to  do  and  perform  superhumio 
acts.     lie  was  in  no  rational  sense  the  object 
of  her  bounty,  nor  can  we  believe  from  this 
evidence  that  she  was  influenced  to  so  tret: 
him,  except  through  the  delusion  referred  to. 
The  gifts  to  him  were  not  prompted  by  a  desire 
or  sense  of  duly  to  provide  for  him  as  a  mac, 
but  because  she  had    been,  by  reason   of  ber 
diseased  mind,  and  through  the  influence  and 
desire  of  Orchardson,  made  to   believe  that  he 
was  more  than  a  man, — gifted  with    superbo 
man  faculties.     She  believed    it    ber  dut?  lo 
bestow  her  property  upon  him  because  oi  ber 
morbid  insane  delusion  as  to  him;  and  wen 
peat,  as  said  in  the  Price  Case,  it  appearing  tUt 
such  insane  delusion  in  regard  to  faer  dutj  or 
obligation  to  make  the  will  in  bis  favor  wsi 
the  result  of  that  insane  delusion,  the  will  can- 
not be  sustained.     On  this  ground  the  generaJ 
verdict  was  warranted   by  the  testimony.    1= 
reaching  this  conclusion  we  do  not  hold  thai 
a  mere  belief  in  spiritualism  is  proof  of  insaoitr 
A  charge  of  general  insanity  is  doI  support*^ 
by  proof  of  mere  belief  on  questions  of  opinitJiL 
however  absurd;  but  when,  as  here  shown,*: 
act  was  done  under  the  promptings  of  an  it 
sane  delusion,  and  the  proof  shows  that  it  va^ 
the  result  of  belief  in  facts  the   existence  c- 
which  no  rational  person  would  believe.  ins^L 
ity  is  proved.     Belief  in  spiritualism,  tboar- 
not  proof  of  insanity,  if  through  that  belief  obf 
is  led  into  a  delusion  that   another  Is  a  God,  \ 
Christ,  or  gifted  with  powers  and  faculties  t* 
lonuing    only    to    supernatural    persons,  i^ 
believer  of  the  delusion  is  insane  on  thai  si*- 
jecl;  and,  if  he  is  prompted  to  make  a  wilU; 
that  delusion,  his  will  cannot  be  sustained. 

Counsel  for  appellant  cite  and   rely  up' 
Whipple  V.  Eddy.  161  III.  114,  as  an  aulhon*f 
sustaining  the  validity  of  this  will.     The  cc 
testant  in  that  case  was  the  adopted  damrii^ 
and  sole  legatee  of  the  intestate.     She  eou^ 
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to  have  the  will  set  aside,  so  that  she  might 
come  into  immediate  possession  of  the  estate, 
instead  of  being  prevented  from  doing  so  until 
she  reached  a  certain  age,  as  provided  by  the 
will.  There  was  nothing  in  the  bill  or  proof 
in  that  case  to  the  effect  that  the  testator  was 
influenced  in  raakingi  his  will  by  a  belief  in 
spiritualism, or  an^  other  delusion.  The  charge 
was  that  he  was  insane,  and  it  was  shown  he 
had  been  a  believer  in  spiritualism,  and  had 
been  influenced  by  that  belief  to  do  many  irra- 
tional things.  But  there  was  an  absolute  ab- 
sence of  testimony  to  the  effect,  or  even  tend- 
ing in  the  slightest  degree  tu  show,  that  be  was 
prompted  to  raakehis^vill  by  his  belief  in  spir- 
itualism. What  we  there  said  as  to  the  effect  of 
belief  in  spiritual  influences,  etc.,  was  thought 
to  be  applicable  to  the  issues  and  facts  of  that 
case;  but  the  statement  in  the  opinion,  "The 
record  is  barren  of  proof  even  tending  to  show 
that  the  subject  of  spiritualism  ever  entered  his 
mind  in  connection  with  his  will,"  sufficiently 
distinguishes  that  case  from  this. 

We  also  think  the  verdict  of  the   jury  is 
abundantly  sustained  on  the  ground  of  undue 
influence.     The    third    special    interrogatory 
propounded  to  the  jury  was  answered  in  the 
affirmative;  that  is,  that  there  was  undue  in- 
fluence   exercised    over    the    testatrix,   con- 
nected with  or  opera^ng  upon  her  at  the  time 
she  executed  the  will.     That  appellant  sought 
•out  Mrs.  Merrick  at  her  home  m  Quincy,  and 
took  advantage  of   her  extreme  views  on  the 
subject  of  spiritualism. with  the  design  and  for 
the  purpose  of  obtaining  her  properly,  is  mor- 
ally   certain.     That    he    obtained     complete 
mastery  over  her  will  is  equally  certain.     He 
procured  the  will  to  be  written;  and,  while  it 
is  claimed  be  acted  under  her  directions,  we  are 
satisfied  that  the  directions  were  of  his   own 
procurement.    There  is  every  reason  for  believ- 
ing from  the  evidence  that  he  brought  about  its 
execution   in  privacy,  himself  selecting   and 
procuring  the  attendance  of  witnesses  in  whom 
toe  could  confide.     He  it  was  who  prompted 
her,  when  the  witnesses  and    parties  selected 
to  be  present  had  assembled  in  her  room,  to  de 
-clare  that  the  paper  was  her  will.     While  there 
was  not  little  skill  and  ingenuity  displayed  by 
him  in  concealing  the  fact,  we  cannot  doubt 
that  be  was  the  real,  active  moving  agency  in 
having  the  will  executed,  and  that  she  was  in- 
duced  to  make  it  through  his  influence  and 
procurement.     Certainly,  there  was  sufficient 
evidence  of  that  fact  to  justify  the  special  find- 
iDg  of  the  jury  that  there  was  undue  influence. 
We  do  not  overlook  the  fact  that  it  is  not  every 
dnfluence  exercised  over  a  testator  or  testatrix  by 
the  beneficiary  under  a  will  which  will  justify 
a  decree  seting  it  aside;  but,  when  the  relative 
positions  of  these  parties  are  considered,  she 
heing  an  a&red  and  feeble  woman,  laboring  un- 
-der    the    influences    of   an    insane    delusion 
hrought  upon  her  through  his   machinations, 
the  rule  can  have  no  proper  application.     The 
-verdict  of  the  jury  that  the  alleged  will  was 
not  the  last  will  and  testament  of  the  testatrix 
•was.  we  think,  fully  authorized   by  the  testi- 
mony on  both  grounds  alleged. 

On  the  issue  as  to  whether  the  marriage  be- 
tween Mrs  Merrick  and  Charles    Orchardson 
"was  void  because  of  her  want  of  mental  capaci- 
4;y  to  enter  into  the  marital  relation,  we  think 
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the  court  below  decided  correctly.  Section  2, 
chap.  89,  of  our  statute  provides:  * 'No  insane 
person  or  idiot  shall  be  capable  of  contracting 
marriage."  Section  1,  cl.  6.  chap.  181.  says: 
"The  words  'insane  person*  and  'lunatic'  shall 
include  every  idiot,  non  compos,  lunatic,  insane 
or  distracted  person."  These  provisions  are 
declaratory  of  the  common  law.  1  Bishop, 
Mar.  &  Dlv.  §  186;  1  Kent.  Com.  76:  Jenkins 
V.  Jenkins,  2  Dana,  102,  26  Am.  Dec.  437; 
Gt-ump  V.  Morgan,  88  N.  C.  (8  Ired.  Eq.)  91,  40 
Am.  Dec.  447.  In  the  latter  case  it  was  said: 
"We  have  no  doubt  that  by  the  common  law 
of  England,  .  .  .  as  far  as  can  be  traced 
for  four  of  five  centuries,  a  marriage  of  a 
lunatic  is  void,  and  must  be  so  pronounced  by 
every  court  to  each  and  every  form  in  which 
the  subject  can  be  presented."  And  we  said  in 
Carticright  V.  McGown,  121  111.  888:  "A  void 
marriage  is  good  for  no  legal  purpose,  and  its 
invalidity  may  be  shown  in  any  court,  between 
any  parties,  either  in  the  lifetime  of  the  parties 
thereto,  or  after  their  death."  Also:  "A 
simple  marriage  ceremony  will  not  make  a 
man  and  woman  husband  and  wife.  Capacity 
and  consent  are  absolutely  essential,  but  cele- 
bration only  contingently  so."  It  is  clear  from 
all  the  evidence  that  the  mental  condition  of 
Mrs.  Merrick  did  not  materially  change  after 
the  marriage, — certainly  not  for  th^  better, — 
and  therefore,  if  void  when  entered  into,  the 
marriage  continued  so  to  her  death,  and  her 
heirs  may  have  it  annulled.  The  controlling 
question,  therefore,  now  is,  ''Was  she  mentally 
capable  of  entering  into  the  marriage  relation 
on  April  12, 1898.  the  date  of  the  marriage?" 
Ir  is  impossible  to  prescrit)e  a  definite  ryle  by 
which  the  mental  condition  as  to  sanity  or  in- 
sanity can  in  every  case  be  tested.  That  laid 
down  by  Mr.  Bishop  in  his  work  on  Marriage, 
Divorce,  and  Separation  (vol.  1, 4^  600)  is  gen- 
erally approved.  After  referring  to  the  de- 
cisions of  the  different  courts  on  the  subject, 
he  says  (^599):  "Marriage  is  the  legal  band 
around  affections  assumed  to  be  already  united, 
and  the  blending  in  law  of  two  lives  into  one. 
And  while  it  is  in  some  degree  of  the  head,  it  is 
primarily  and  chiefly  of  the  heart.  Hence, 
in  reason,  the  test  question  should  be.  whether 
or  not  the  parties  have  the  capability  of  mind 
required  for  duly  comprehending  this  union  " 
He  then  states  in  the  following  section  (600) 
the  "true  doctrine"  as  follows:  ''Assuming 
this  to  be  the  correct  idea  of  the  subject-mat- 
ter of  the  contract;  none  of  the  foregoing 
enunciations  from  the  bench  are  precisely  ac- 
curate; but  the  true  view,  in  principle,  is  as 
follows:  The  mental  incapacity  which  dis- 
qualifies one  for  crime  is  such  as  renders  it 
impossible  he  should  entertain  the  criminal 
intent.  The  disqualifying  incapacity  for  mak- 
ing a  deed,  a  will,  or  a  bill  of  sale  of  personal 
property,  is  such  as  puts  it  out  of  the  power 
of  the  person  to  exercise  a  disposing  mind^  in 
respect  of  the  pariicular  thing.  The  question 
is  not  altogether  of  brain  quantity,  or  of  brain 
quality,  in  the  abstract;  but  it  is  whether  or 
not  the  mind  could  and  did  act  rationally  re- 
garding the  precise  thing  in  contemplation, — 
[marriage].  In  a  marriage  case  it  is  whether 
the  alleged  insane  person  acted  rationally  re- 
garding marriage,  and  the  particular  one  in 
dispute,  not,  indeed,  whether  his  conduct  was 
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-wise,  but  whether  it  proceeded  from  a  mind 
Bane  as  respects  the  thing  done,"  etc.  It 
would  be  hard  to  conceive  ot  a  more  irrational 
act  than  that  of  Mrs.  Merrick  in  becoming 
the  wife  of  Charles  Orchardson.  She  had 
reached  an  extreme  old  age;  was  afflicted  with 
an  incurable  disease;  was  possessed  of  a  com- 
fortable home,  and  an  abundance  of  money 
and  property  with  which  to  satisfy  her  every 
want  and  taste.  She  had  many  attentive  and 
devoted  friends  and  neighbors,  with  whom 
she  had  been  associated  for  years.  Her  tastes 
were  refined  and  her  moral  sense  unperverted, 
disapproving  of  immorality,  intemperance,  and 
other  like  sins.  She  held  in  the  highest  es- 
teem the  memory  of  her  husband,  who  had 
been  a  man  of  superior  character  and  intelli- 
gence. The  uncontradicted  evidence  produced 
upon  the  trial  before  the  jury,  and  upon 
which  the  decree  of  the  chancellor  voiding  the 
marriage  was  based,  shows  that  as  to  each  of 
these  ennobling  characteristics  and  virtues  in 
Mrs.  Merrick,  Charles  Orchardson  was  as 
completely  her  antithesis  as  it  is  possible  for 
one  person  to  be  unlike  another.  Especially 
must  his  debaucheries  and  associations  with 
lewd  women  have  shocked  her  sense  of  virtue 
and  morality,  and  repelled  her  from  coming 
in  contact  with  him,  had  she  been  in  the  exer- 
cise of  her  normal  faculties.  It  is  true  that 
many  strange  and  unnatural  marriages  are 
contracted,  and  the  sanity  of  the  parties  not 
questioned.  But  it  is  also  true  that,  when 
the  question  Ms  raised,  it  not  infrequently  ap- 
pears that  some  insane  delusion  prompted  one 
or  the  other  of  the  parties  in  contracting  such 
unnatural  marriages.  Certainly,  in  so  extreme 
a  case  as  this,  the  mind  naturally  attributes 
the  act  to  some  unusual  motive  or  influence; 
and  we  think  it  is  found  here  both  in  Mrs. 
Merrick's  belief  in  the  superhuman  powers 
and  attributes  of  Orchardson  and  the  insane 
delusion  that  the  spirit  of  her  dead  husband 
dictated  and  approved  of  the  marriage.  All 
the  evidence  shows  that  she  never  conceived 
the  idea  of  a.ssuming  the  relation  and  the  duty 
of  a  wife  by  the  marriage  as  ordinarily  under- 
stood. Whether  she  should  marry  the  man, 
or  adopt  him  as  her  son,  was  a  matter  of  in- 
di£ference,  her  sole  object  and  purpose  being 
to  place  herself  and  her  property  in  such  re- 
lation to  him  that  they  might  be'used  by  him 
through  his  extraordinary  powers  in  the  ac- 
complishment of  his  wonderful  mission. 

Counsel  for  appellant  reiterate  the  proposi- 
tion that  the  fact  that  a  person  believes  in 
spiritualism,  ghosts,  dreams,  etc.,  is  not  proof 
of  his  or  her  insanity,  and  cases  are  cited  hold- 
ing, where  general  insanity  is  charged, and  with- 
out proof  that  the  belief  led  the  believer  into 
some  insane  delusion  which  prompted  the  act 
sought  to  be  set  aside,  the  act  was  valid,  how- 
ever extreme  or  unreasonable  the  belief  in 
spiritualism  or  other  like  beliefs.  We  have  no 
criticisms  to  make  upon  those  authorities. 
They  are  not  in  conflict  with  that  other  class 
of  cases  which  hold,  that  if  a  person  labors 
under  a  mental  delusion  on  a  subject  at  the 
time  of  making  a  will  or  entering  into  a  con- 
tract, and  the  will  or  agreement  is  the  result 
of  such  delusion,  then  the  will  or  contract  is 
void,  notwithstanding  the  person  may  have 
been  sane  on  all  other  subjects.  In  American 
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Bible  8oc.  v.  Price,  115  111.  632,  the  cupcuit 
court  instructed  the  jury:  *'If  the  jury  be- 
lieve, from  the  evidence,  that  although  Isaac 
Foreman  had  sufficient  capacity  to  attend  to 
the  ordinary  business  affairs  of  life,  yet  that 
with  regard  to  subjects  connected  with  the 
testamentary  disposition  and  distribution  of 
his  property  and  the  natural  objects  of  bis 
bounty  he  was  insane,  and  that  while  labor- 
ing under  such  insanity,  he  made  the  will  in 
question,  and  that  in  making  it  he  was  so  far 
influenced  or  controlled  by  such  insanity  as  to 
be  unable  rationally  to  comprehend  the  nature 
and  effect  of  the  provisions  of  the  will,  and 
was  thereby  led  to  make  the  will  as  he  did, 
then  the  jury  must  find  the  will  not  to  be  the 
will  of  the  said  Isaac.  Foreman.  An  insane 
delusion  is  a  fixed  and  settled  belief  in  facts 
not  existing,  which  no  rational  person  would 
believe.  Such  delusion  may  sometimes  exist 
as  to  one  or  more  subjects  and  if  the  jury  be- 
lieve from  the  evidence  in  this  case,  that 
Isaac  Foreman  was  laboring  under  such  in- 
sane delusions  upon  subjects  connected  with 
the  testamentary  disposition  of  his  property 
and  the  natural  objects  of  his  bounty  when  be 
made  the  will  in  question,  and  was  thereby 
rendered  incompeteut  to  comprehend,  ration- 
ally, the  nature  and  effect  of  the  act,  and  that» 
but  for  such  delusions  he  would  not  have  made 
the  will  as  he  did,  then  the  jury  should  find 
against  the  validity  of  the  will''  And  it  was- 
insisted  upon  appeal  to  this  court  that  the  giv- 
ing of  that  instruction  was  error,  but  we  held 
otherwise,  and  sustained  the  ruling  of  the  court 
below  upon  the  ground  that  it  announced  the 
correct  rule  of  law.  It  was  also  held  in  that  case 
that  the  belief  of  the  testator.  Foreman,  that  by 
placing  his  property  in  religious  institutions 
for  charitable  purposes  it  2would  continue  to 
increase  until  the  day  of  judgment,  to  work 
for  him,  was  evidence  of  a  morbid  delusion 
sufficient  to  sustain  the  verdict  of  the  jury 
holding  his  will  to  be  invalid.  It  cannot  be 
said  that  the  law  is  different  as  to  marriage 
or  other  contracts.  Jud&:e  Bonney,  who  heard 
the  case  below,  in  his  able  and  elaborate  writ- 
ten opinion  filed  with  his  decision,  on  this 
branch  of  the  case,  after  summing  up  the  evi- 
dence tending  to  show  that  Mrs.  Merrick  was- 
the  victim  of  an  insane  delusion  growing  out 
of  and  resulting  from  her  belief  in  spiritual- 
ism, said:  ''Numerous  witnesses  who  knew 
her  well,  who  were  her  immediate  neighbors, 
and  who  saw  her  frequently,  declare  her  in- 
sane upon  the  subject  of  spiritualism;  and  to- 
four  physicians  were  put  hypothetical  ques- 
tions, every  element  of  which  was  abundantly 
proved  by  the  testimony  in  the  case,  who  gave 
the  opinion,  as  experts,  that  she  was  insane. 
She  built  Merrick  Hall  at  a  place  which  ren- 
dered the  construction  of  the  building  unus- 
ally  expensive,  because  she  was  under  the  de- 
lusion that  the  spirit  of  her  dead  husband  di- 
rected her  to  build  it,  and  to  build  it  at  that 
particular  place.  She  sent  to  Washington,  and 
brought  hither  an  attorney  to  collect  a  claim 
against  an  estate  perfectly  solvent, and  paid  him 
the  sum  of  1^500  therefor,  because  she  had  been 
advised  by  the  spirits,  and  was  under  the  in- 
sane delusion  that  she  was  about  to  lose  her 
money  or  some  of  it,  and  it  must  be  the  Buck- 
ley money;  and  this,  too,  when  she  had  an  at- 
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torney  here  who  had  attended  to  her  business 
affairs  for  several  years,  and  whom  she  had 
known  much  longer,  and  against  whose  hon- 
esty and  integrity  the  finger  of  suspicion  had 
ne?er  turned.  80  strong  was  the  delusion 
that  she  offered  him  $500  to  collect  the  same 
moneys  and  when  he  assured  her  that  the  claim 
was  safe,  and  refused  her  exorbitant  offering, 
instead  of  listening  to  his  advice  and  the  voice 
of  reason,  she  blindly  followed  the  behests  of 
her  delusion  in  the  manner  so  characteristic 
with  persons  afflicted  with  this  form  of  insan- 
ity, and  brought  the  Washington  lawyer  to 
her  aid.  The  surrender  of  the  mortgage  to 
Clara  Robinson,  her  dealings  with  Uainer,— 
both  of  whom  were  mediums,— evince  her  de- 
ranged condition  whenever  the  circumstances 
offered  an  opportunity  for  her  belief  in  spirit- 
ualism to  become  influential.  Though  highly 
moral,  and  absolutely  pure  in  every  thought 
and  deed  that  sprang  from  her  long  life, 
through  the  influence  of  spiritualism  she  be- 
came an  apologist  for  the  debauchery  of 
others,  and  so  acted  as  to  belie  every  element 
of  her  purity  and  womanhood.  A  radical 
change  takes  place  in  the  very  essentials  of 
her  character.  She  had  frequently  expressed 
her  aversion  to  a  second  marriage,  and  stead- 
fastly adhered  to  her  resolution  until  the  pre- 
tended message  from  her  husband  came:  and 
then  under  the  irresistible  influence  of  her  in- 
sane delusion,  she  assented,  believing  she  had 
fouDd  one  who  espoused  the  doctrine  so  near 
to  her  heart,  and  who  could  revolutionize  the 
world,  eliminate  misery  and  sorrow  from  the 
conditions  of  men.  and,  as  it  were,  make  earth 
a  paradis^."  It  is  aUo  to  be  kept  in  mind 
that  in  the  view  we  have  already  expressed, 
the  marriage  in  question  was  brought  about 
and  procured  by  Charles  Orchardson  in  the 
accomplishment  of  his  scheme  and  purpose  to 
obtain  possession  of  the  property  of  Mrs.  Mer- 
rick, and  this  fraud  is  to  be  taken  into  con- 
sideration in  connection  with  the  evidence  of 
the  mental  incapacity  of  Mrs.  Merrick  at  the 
time  of  the  alleged  marriage.  Bishop,  in  his 
work  on  Marriage,  Divorce,  and  Separation 
(vol.  l.*§  611),  says:  "The  intellect  may  be 
very  weak,  not  absolutely  free  from  derange- 
ment, while  yet  not  to  an  extent  disqualifying 
the  person  to  contract  matrimony;  for  the  dis- 
order or  feebleness,  to  have  this  effect,  must 
■  have  reached  a  standard  magnitude."  And 
he  adds,  in  §  612:  "The  cases  oftenest  occur- 
ring are  where  partial  insanity  or  great  weak- 
ness of  intellect,  is  circumvented  by  fraud. 
Such  a  case  was  the  Earl  of  Portsmouth's 
who,  being  of  weak  and  somewhat  disordered 
mind,  was  led  by  the  artifice  of  bis  trustee 
and  solicitor,  whose  influence  over  him  was 
great,  into  a  marriage  with  the  latter's  own 
daughter.  The  marriage  was  declared  void. 
And  in  another  case  of  the  like  nature,  a  man 
of  forty  contrived  to  bring  about  between 
himself  and  a  woman  of  seventy — a  drunkard 
with  considerable  property,  which  he  sought 
to  secure — a  marriage,  without  a  settlement. 
or  the  jLnowledge  of  her  friends.  It  also  was 
adjudged  void."  And  again  in  §  613:  "The 
two  ingredients  of  fraud  and  insanity,  thus 
blending,  often,  in  matrimonial  causes,  pro- 
duce by  their  united  action  a  nullity  which 
neither  could  alone  effect."  Lyndon  v.  Lyn- 
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don,  69  111.  48,  is  in  harmony  with  this  prin- 
ciple. In  the  case  of  the  man  of  forty  inter- 
marryine  with  the  woman  of  seventy,  refer- 
red to  above,  which  is  the  case  of  Broicning 
V.  Reane,  2  Phillim.  Eccl.  Rep.  69,  1  Eng. 
Eccl.  Rep.  190,  the  evidence  was  to  the  effect 
that  the  woman  was  not  only  addicted  to  the 
excessive  use  of  iutoxicating'liquors,  but  that 
she  had  been  from  childhood  of  very  weak 
intellect.  But  the  court  does  attach  impor- 
tance to  the  fact  that  the  evidence  disclosed 
that  the  marriage  was  procured  by  the  man 
for  the  purpose  of  obtaining  the  estate  of  the 
woman,  and  in  speaking  of  the  weight  to  be 
given  to  the  alleged  fact  of  marriage  it  is 
said:  From  "merely  pleading  the  fact  of 
marriage,  the  court  could  not  expect  much 
that  was  satisfactbry.  If  the  marriage  was 
brought  about  by  a  fraudulent  confederacy, 
there  would  be  two  descriptions  of  persons 
present  at  it,— -the  parlies  confederating  and 
those  whose  presence  was  necessary,  and  who 
might  be  deceived  and  imposed  upon."  This 
language  we  think,  is  pecularily  applicable  to 
the  facts  in  this  case  as  to  the  manner  in 
which  the  empty  ceremony  of  marriage  was 
pretended  to  be  celebrated.  In  Fontei-  v. 
Means,  Speers,  £q.  569,  42  Am.  Dec.  832,  a 
marriage  was  held  null  and  void  between  a 
man  and  a  woman  on  the  ground  of  the 
mental  incapacity  of  the  man,  and  fraudulent 
procurement  of  the  woman.  In  that  case,  as 
in  the  Browning  Case,  2  Phillim.  Eccl.  Rep. 
69. 1  Eng.  Eccl.  Rep.  190,  the  mental  defect 
was  from  childhood;  and,  while  there  waa 
some  evidence  to  the  effect  that  the  man  was 
capable  of  reasoning  to  a  limited  extent,  and 
comprehending  some  of  the  ordinary  matters 
of  life,  the  judgment  avoiding  the  marriage 
was  based  upon  the  mental  weakness  together 
with  the  undue  Influence  exercised  by  the 
woman  in  the  procurement  of  the  marriage. 
In  rendering  the  opinion  the  court  says,  after 
speaking  of  the  mental  infirmity:  "I  have  no 
doubt  but  that  the  complainant  availed  herself 
of  this  imbecility  of  mind  and  the  natural  in- 
stincts which  might  prompt  him  to  marry, 
either  to  induce  him  to  propose  marriage,  or 
to  propose  It  herself,  with  the  expectation  of 
securing  his  property  to  herself.  There  could 
have  been  no  other  motive  on  her  part  to  en- 
ter into  such  a  contract  with  such  a  man." 
80  here  it  appears  beyond  cavil  that  Charles 
Orchardson  entertained  for  this  deluded  old 
lady  no  single  sentiment  of  affection  or  esteem, 
which  must  prompt  every  honorable  mar- 
riage; and  that  he  married  her  for  her  money 
and  nothing  else.  "There  could  have  been 
no  other  motive  on  his  part  to  enter  into  such 
a  contract  with  such  a  woman."  Still  less 
could  Mrs.  Merrick  have  entered  into  such  a 
contract  w^ith  such  a  man,  had  not  her  reason 
been  dethroned.  No  one  will  suffer  by  the 
decree  below,  unless  it  be  the  wrongdoer  him- 
self. No  right  or  interest  of  society  demands 
that  such  a  marriage  should  be  upheld. 

We  think  the  chancellor  rendered  his  de- 
cree in  accordance  with  the  law  and  the  evi- 
dence upon  both  branches  of  the  case,  and  it 
will  accordingly  be  affirmed. 

Carter,  J.,  took  no  part. 

Rehearing  denied  February  4,  1898. 


266 


Ohio  Sfphemb  Codkt. 


Fkb., 


OHIO  SUPREME  COURT. 


William  E.  DETLOR  et  al,   Plffs,  in  Err., 
Upton  HOLLAND. 


.Ohio. 


.) 


*1.  A  conveyance  of  a  mining  ri^ht  in 
lands  was  made  as  follows:  ''Do  hereby  grant 
bargain,  sell,  and  convey  to  the  said  Michael  L. 
Deaver,  his  heirs  and  assigns,  forever,  all  the 
coal  of  every  variety,  and  all  the  iron  ore,  Are 
clay,  and  other  valuable  minerals,  in,  on,  or  un- 
der the  following  described  premises:  ...  to- 
gether with  the  right  in  perpetuity  to  the  said 
Michael  L.  Deaver,  or  his  assigns,  of  mining  and 
removing  such  coal,  ore,  or  other  minerals;  and 
the  said  Michael  L.  Deaver,  or  his  assigns,  shall 
also  have  the  right  to  the  use  of  so  much  of  the 
surface  of  the  land  as  may  be  necessary  for  pits, 
shafts,  platforms,  drains,  railroads,  switches, 
sidetracks,  etc.,  to  facilitate  the  mining  and  re- 
moval of  such  coal,  ore,  or  other  minerals,  and  no 
more."  HcM,  that  such  deed  did  not  convey  title 
to  the  petroleum  oil  and  natural  gas  m  the  lands 
described  in  the  deed. 

8.  A  person  in  peaceable  possession  of 
real  estate,  under  a  defective  deed,  may  have  his 
title  quieted  by  action,  as  against  a  stranger  who 
makes  claim  to  such  real  estate,  but  has  no  right 
or  title  thereto. 

2.  A  written  instrument  was  duly  exe- 
cuted as  follows:  ''Do  hereby  grant  unto  sec- 
ond party,  their  heirs  and  assigns,  the  sole  right 
to  produce  petroleum  and  natural  gas  from  the 
following  named  tract  of  land:  .  .  .  specifically 
granting  to  said  second  party,  for  and  during  the 
term  of  ninety  (90)  days  from  this  dato,  and  as 
much  longer  as  oil  or  gas  is  found,  operated,  and 
produced  in  paying  quantities,  with  the  exclusive 
right  to  drill  and  operate  oil  and  gas  wells." 
Held,  that  such  written  instrument  Is  not  a  lease 
of  the  lands,  but  only  a  grant  of  the  sole  right  to 
produce  petroleum  and  natural  gas  forithe  term 
mentioned;  that  the  grant  expired  by  its  own 
limitation  at  the  end  of  ninety  days,  unless 
within  that  time  at  least  one  well  was  drilled 
which  produced  oil  or  gas  in  paying  quantities; 
and  that,  upon  failure  to  drill  one  paying  well 
within  ninety  days,  there  was  no  right  to  drill 
thereafter. 

4.  Thel  term  of  the  ^rant  in  such  in- 
strument havinf^  expired*  and  the  gran- 
tees still  claiming  a  right  to  drill  under  such 
grant,  the  grantor  has  a  right  to  have  his  title 
quieted  as  against  such  claim,  on  the  ground  that 
the  term  of  the  grant  has  expired,  without  re- 
sortmg  to  the  law  of  forfeitures. 

6.  Under  such  an  instrument,  the  sura 
paid  as  a  consideration  tor  the  grant  need  not  be 
returned  in  order  to  maintain  an  action  to  quiet 
title. 

6.  Expenses  incurred  by  the  ip^antees 
in  drillinfij^  urells  on  the  lands  after  the  expi- 
ration of  the  grant,  and  after  notice  not  to  drill 
such  wells,  cannot  be  recovered  from  the 
grantor. 

7.  Such  sx'ant  beinig:  made  to  four  per- 
sons Jointly*  a  notice  addressed  to  all  of  them, 
to  the  effect  that  the  grant  has  expired,  and  to 

♦Head notes  by  the  Court. 


keep  off  the  premises,  and  served  on  one  of  them, 
is  sufficient.  In  such  case  notice  to  one  is  notice 
to  all. 

(February  1, 18W.) 

ERROR  to  the  Circuit  Court  tor  Perry 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  quiet  title  to 
certain  real  estate. 


N(yrE.— As  to  forfeiture  of  oil  and  gas  lease,  see 
note  to  Evans  v.  Consumers*  Gas  Trust  Co.  (Ind.)  31 
L.  R.  A.  673. 
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Statement  by  Burket,  Ch.  J. : 

The  action  in  the  courts  below  was  brought 
by  Upton  Holland,  defendant  in  error,  against 
William  E.  Detlor  and  others,  plaintiffs  in  error, 
seeking  to  quiet  title  to  80  acres  of  land,  the 
possession  of  which  was  in  the  plaintiff  below, 
and  the  defendants  below  claimed  some  inter- 
est therein  under  two  several  oil  and  gas  leases. 
The  validity  of  one  of  the  leases  depends  upon 
the  construction  to  be  placed  upon  a  convey- 
ance of  a  mining  right  in  the  same  lands.  Is- 
sues were  joined  involving  the  questions  dis- 
posed of  in  the  opinion.  The  material  facts  of 
the  case,  as  shown  by  the  record,  are  as  fol- 
lows: 

Francis  G.  Deaver  made  a  conveyance  of 
a  mining  right  in  said  lands  to  Michael  L. 
Deaver,  as  follows:  '*Do  hereby  grant,  bar- 
gain, sell,  and  convey  to  the  said  Michael  L. 
Deaver,  his  heirs ^ and  assigns,  forever,  all  the 
coal  of  every  variety,  and  all  the  iron  ore,  fire 
clay,  and  other  valuable  minerals  in,  on,  or 
under  the  following  described  premises:  .  .  . 
together  with  the  right  in  perpetuity  to  the 
said  Michael  L.  Deaver,  or  his  assigns,  of  min- 
ing and  removing  such  coal,  ore,  or  other  min- 
erals; and  the  said  Michael  L.  Deaver,  or  his 
assigns,  shall  also  have  the  right  to  the  use  of 
so  much  of  the  surface  of  the  land  as  may  be 
necessary  for  pits,  shafts,  platforms,  drains, 
railroads,  switches,  side  tracks,  etc.,  to  facili- 
tate the  mining  and  removing  of  such  coal, 
ore,  or  other  minerals,  and  no  more.'  After- 
wards Michael  L.  Deaver  made  and  delivered 
an  oil  and  sas  lease  of  these  lands  to  one 
Jamea  W.  Taylor,  claiming  thai  he  ha<I  title  to 
the  oil  by  virtue  of  the  said  mining  right. 
James  W.  Taylor  assigned  this  oil  and  eras 
lease  to  one  of  the  defendants  below,  and  said 
lease  had  not  expired  by  limitation  at  the  com- 
mencement of  this  action.  Afier  granting  said  * 
mining  right,  Francis  G.  Deaver  died,  leaving 
two  sons,  one  of  full  age  and  the  other  a 
minor,  for  whom  a  guardian  was  appointed  in 
the  state  of  Wisconsin,  where  they  both  re- 
sided. After  the  death  of  the  father,  the  two 
SODS,  by  separate  deeds,  conveyed  the  lands  to 
Upton  Holland,  the  plaintiff  below.  The 
deed  from  the  son,  who  was  a  minor,  is  signed 
by  himself  and  his  guardian,  but  there  is 
nothing  to  show  any  proceedings  in  any  court 
authorizing  the  making  of  the  deed,  but  Mr. 
Holland  went  into  possession  of  the  lands  un- 
der said  deeds,  and  has  held  the  same  ever 
since.  The  said  conveyances  and  lease  were  all 
properly  recorded.  On  the  28th  day  of  May, 
1893,  Upton  Holland  and  wife,  and  William  E. 
Detlor  and  his  associates,  executed  and  entered 
into  a  written  instrument  as  follows:  "This  said 
lease,  made  and  entered  into  this  26th  day  of 
May,  A.  D.  1893,  by  and  between  Upton  Hoi- 
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land,  party  of  the  first  part,  and  W.  E.  Detlor, 
James  P.  Lang,  Henry  Rosier,  and  William 
Hosier,  parlies  of  the  second  part,  witnesseth 
that,  in  consideration  of  the  covenants  herein 
■contained  and  by  said  second  parties  to  be 
performed,  do  hereby  grant  unto  second  party, 
their  heirs  and  assigns,  the  sole  right  to  pro- 
duce petroleum  and  natural  gas  from  the  fol- 
lowing named  tract  of  land  situate  in  Monroe 
township,  Perry  county,  Ohio,  to  wit:  The 
northeast  quarter  of  the  northeast  quarter  of 
section  twenlj'-seven  (27),  township  twelve  (12), 
range  fourteen  (14),  in  said  county,  containing 
about  forty  acres  (40),  reserving  five  acres  (5) 
-around  the  buildings  to  be  located  by  first 
party,  and  whereon  there  shall  be  no  wells 
drilled  by  either  party:  specifically  granting 
to  said  second  party,  for  and  during  the  term 
-of  ninety  (90)  days  from  this  date,  and  as 
much  longer  as  oil  or  gas  is  found,  operated, 
and  produced  in  paying  quantities,  with  the 
exclusive  right  to  drill  and  operate  oil  and  gas 
wells,  to  lay  and  operate  pipe  line,  the  neces- 
sary rights  of  way  over  premises,  the  use  of 
•enough  land  on  which  to  preserve  the  products 
of  such  wells,  to  erect  such  buildings  as  may 
be  necesjsary  to  carry  on  such  work,  the  right 
of  sufiicient  gas  and  water  from  the  premises 
to  run  the  necessary  engine,  reserving  to  first 
party  all  wells  now  on  said  premises,  the  right 
to  remove  all  machinery,  buildings,  and  fix- 
tures belonging  to  them,  and  the  full  rights  to 
relcHse  and  subdivide  said  premises.  In  con- 
sideration for  which  the  second  party  covenants 
and  agrees  as  follows:  To  use  and  occupy  only 
so  much  of  said  lands  as  may  be  actually  neces- 
sary for  the  purpose  herein  granted.  (2)  To 
complete  one  well  in  addition  to  the  one  al- 
ready on  the  said  premises  in  ninet}'  (90)  days 
from  said  date,  unavoidable  casualties  ex- 
cepted, and  to  continue  to  complete  one  w^ell 
»each  succeeding  ninety  (90)  days  thereafter,  un- 
til four  (4)  wells  have  been  completed  on  said 
premises,  provided  that  oil  is  found  in  paying 
quantities  in  such  succeeding  wells.  (8)  To 
pay  said  party  of  the  first  part  one  hundred 
dollazB  ($100;  upon  the  delivery  of  this  lease, 
and  to  pay  said  first  party  his  attorney  fees 
herein.  (4)  To  pay  all  increase  taxes  by  rea- 
son of  such  oil  operations,  and  all  damages  to 
fences  and  growing  crops.  (5)  To  deliver  to 
first  party  in  pipe  lines,  free  of  charge,  the 
•one-eighth  part  of  all  the  oil  they  may  pro- 
duce and  save  from  said  premises.  (6)  To  pay 
first  party  for  each  well  from  which  gas  is 
obtained  and  marketed  the  sum  of  two  hun- 
dred dollars  ($200)  per  year,  first  payment  to 
be  made  at  Corning,  Ohio,  thirty  (30)  days  aft- 
er the  sale  of  said  gas:  and  thereafter  yearly  in 
Advance  at  the  same  place,  so  long  as  sale  of  gas 
continues.  Provided  that,  if  second  party  shall 
violate  any  of  the  conditions  of  this  lease  on 
their  part  to  be  kept  and  performed,  then  this 
lease  shall  cease,  terminate,  and  be  void  at  the 
option  of  the  first  parly,  and  all  moneys  paid 
hereon  be  forfeited  to  the  party  of  the  first  part. 
It  is  understood  by  the  second  party  hereto  that 
one  M.  L.  Deaver,  claiming  ths  oil  and  gas  un- 
der premises  prior  to  this  date,  leased  the  oil 
«nd  gas  to  one  J.  W.  Taylor.  Said  second 
party  accepts  this  lease  knowing  said  fact,  and 
ti^ees  to  operate  this  land,  and  not  to  recog- 
nize said  Deaver  claim,  and  to  pay  all  royalty 
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to  said  first  party  as  herein  stipulated,  and  to 
protect  said  first  party  against  any  loss  by 
reason  of  any  litigation  upon  the  part  of  said 
Deaver.  In  witness  whereof  we,  the  first  and 
second  parties,  have  hereunto  set  our  hands 
the  day  and  year  above  written."  Said  instru- 
ment was  signed  by  all  the  parties,  and  was 
duly  attested,  and  was  acknowledged  by  the 
grantors,  but  was  never  recorded. 

After  the  expiration  of  ninety  days,  and  aft- 
er Mr.  Holland  bad  notified  the  grantees  that 
the  term  of  the  grant  had  expired,  they  drilled 
one  well  on  said  lands,  and  thereafter  drilled 
another  well,  but  always  refused  to  pay  plain- 
tiff below  any  royalty  for  oil  produced,  and 
denied  his  right  to  royalty,  and  claimed  all  the 
oil  themselves  under  the  James  W.  Taylor 
lease.  All  the  wells  were  drilled  without  the 
consent  of  plaintiff  below,  and  against  his  pro- 
test, both  in  writing  and  verbally.  The  gran- 
tees paid  the  $100  at  the  time  the  grant  was 
delivered,  and  did  not  comply  with  any  other 
condition  of  the  lease.  At  the  time  said  min- 
ing right  was  granted  petroleum  oil  was  pro- 
duced In  small  quantities  within  10  or  20  miles 
of  these  lands.  The  cause  was  tried  in  the 
circuit  court  on  appeal,  and  the  court  stated 
its  findings  of  facts  and  conclusions  of  law 
separately,  and  rendered  a  decree  in  favor  of 
the  plaintiff  below,  quieting  his  title  to  the 
lands  as  against  the  defendants  below,  and  sus- 
taining the  right  of  the  plaintiff  below  to  the 
oil  and  gas  in  said  lands.  A  motion  for  a  new 
trial  was  made  and  overruled,  and  exceptions 
taken,  and  a  bill  of  exceptions  containing  all 
the  evidence  was  also  allowed  and  made  part 
of  the  record.  Thereupon  the  defendants  be- 
low filed  their  petition  in  this  court,  seeking 
the  reversal  of  the  judgment  of  the  circuit 
court. 

Messrs.  Elwood  Newberry,  L.  Tuss- 
inff,  and  W.  B.  Loomia  for  plaintiffs  in  error. 

Messrs.  T.  M.  Potter  and  Donahue, 
Spencer,  Sa  Donahue,  for  defendant  in 
error: 

A  tenant  is  not  permitted  to  dispute  the  title 
of  his  landlord,  and  when  the  relation  of  land- 
lord and  tenant  is  once  established  by  an  ex- 
press act  of  the  parties,  the  only  objection  that 
a  tenant  can  make  to  his  landlord's  title  is 
that  it  expired  since  the  making  of  the  lease, 
or  had  been  transferred  by  sale  on  execution, 
or  by  operation  of  law. 

Devacht  v.  Newsam,  3  Ohio,  59:  Moore  v. 
Beaaley,  3  Ohio,  295;  Merchants  A'at.  Bank  v. 
Pormroy  Flour  Co.  41  Ohio  St.  552;  Ensel 
V.  Lety,  46  Ohio  St.  255:  Pennsylvania  Co.  v. 
PlaU,  47  Ohio  St.  366;  Brown  v.  Vysiuger,  1 
Rawle,  408;  Jackson,  Brown,  v.  Ayers,  14 
Johns.  224;  Bertram  v.  Cook,  82  Mich.  618; 
Huff/ies  V.  Watl,  28  Ark.  158;  Cook  v.  Cres- 
welt,  44  Md.  581;  Hardy  v.  Akerly,  57  Barb. 
148;  Bedf(yrd  v.  Kelly,  61  Pa.  491;  Bigler  v 
Furman,  58  Barb.  545. 

If  a  person  having  a  mere  naked  possession 
accepts  a  lease  from  one  claiming  ownership 
in  order  to  save  litigation,  he  cannot  after- 
wards dispute  the  title  of  his  lessor. 

Bowdish  V.  Dubuque,  88  Iowa,  341;  Zwcew  v. 
Brooks,  18  Wall.  436, 21  L.  ed.  779. 

Plaintiffs  in  error  expressly  agreed  to  protect 
Holland  against  Deaver's  claim. 
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This  provision  of  the  contract,  even  if  the 
general  law  upon  the  subject  did  not  apply, 
would  forever  estop  plaintiffs  in  error  from 
making  any  claim  under  Deaver's  lease,  or  in 
any  way  object  to  Holland's  title,  unless  they 
could  show  that  his  title  had  expired  after  the 
making  of  the  lease,  or  had  been  transferred 
by  sale  on  execution  or  operation  of  law. 

Saltvs  V.  Belfijrd  Co.  183  N.  Y.  499;  Hyatt 
V.  Insalls.  124  N.  Y.  93. 

A  reservation  by  the  grantors  of  a  deed  of 
*'all  minerals"  does  not  include  petroleum  oil. 

Dunham  v.  KirkpatricJc,  101  Pa.  36,  47  Am. 
Ilep.  696;  Schuylkill  Navigation  Co.  v.  Moore, 
2  Whart.  477;  Gibson  v.  Tymn,  5  Watts,  34; 
Armstrong  v.  Lake  Champlain  Granite  Co.  147 
N.  Y.  495. 

If  the  plaintiffs  in  error  failed  to  perform 
their  covenants  within  a  certain  time,  the  de- 
fendant in  error  had  a  right  at  his  option  to 
end  the  term  and  determine  their  rights  under 
it. 

Wiils  V.  Manufacturers*  Natural  GaJi  Co.  180 
Pa.  232,  5  L.  R.  A.  603;  Woodland  Oil  Co.  v, 
Crawford,  55  Ohio  Si.  161,  34  L.  R.  A.  62; 
Edmonds  v.  Mounhey,  15  Ind.  App.  899. 

The  $100  was  paid  for  the  privilege  of  drill- 
inc:,  which  was  granted  them  for  ninety  days 
from  date  of  the  instrument.  If  they  did  not 
drill  then  they  were  required  to  perform  other 
conditions  for  such  extra  time,  and  they  could 
not  expect  or  require  Holland  to  return  the 
$100. 

Phillips  v.  Coast,  180  Pa.  572;  Ewalt  v. 
Gray,  6  Watts,  427;  2  Story,  Eq.  Jur.  ^  779; 
2  Kent,  Com.  834-83S;  Green  v.  Biddle,  8 
Wheat.  1.  5  L.  ed.  547;  2  Pom.  Eq.  Jur. 
g§  592,  745,  758,  762. 

Burket*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

If  the  title  to  the  oil  in  the  land  in  dispute 
passed  to  Michael  L.  Deaver  under  the  con- 
veyance of  the  mining  right  from  Francis  G. 
Deaver,  it  is  clear  that  plaintiffs  in  error 
acquired  a  right  to  the  oil  under  the  James 
W.  Taylor  lease,  but,  if  the  title  to  the  oil  did 
not  vest  in  Michael  L.  Deaver  under  that  con- 
veyance, the  James  W.  Taylor  oil  lease  vested 
no  right  to  the  oil  in  plaintiffs  in  error,  and 
they  would  be  driven  to  some  other  defense. 

The  conveyance  in  question  is  what  is  usu- 
ally known  as  a  mining  right,  and  grants  and 
conveys  all  the  coal  of  every  variety,  and  all 
the  iron  ore,  fire  clay,  and  other  valuable  min- 
erals in,  on,  or  under  the  said  lands.  Do  the 
words  **other  valuable  minerals"  include  pe- 
troleum oil?  The  deed  of  the  mining  right 
was  made  in  February.  1890,  and  it  roust  be 
construed  in  the  light  of  the  oil  developments 
as  they  then  existed  in  the  vicinity  of  the 
lands.  Francis  G.  Deaver,  the  grantor  in  the 
mining  right,  resided  in  Wisconsin,  and  there 
is  nothing  to  show  that  he  had  any  knowledge 
of  the  existence  of  oil  in  or  near  these  lands. 
Oil  was  then  produced  in  small  quantities 
within  from  10  to  20  miles  of  the  lands, 
but  there  is  nothing  to  show  that  the  parties  to 
the  conveyance  had  any  knowledge  thereof. 
Said  mining  right  grants  in  perpetuity  the 
right  "of  mining  and  removing  such  coal,  ore 
or  other  minerals,  .  .  .  with  the  right  to 
the  use  of  so  much  of  the  surface  of  the  land 
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as  may  be  necessary  for  pits,  shafts,  platforms, 
drains,  railroads,  switches,  sidetracks,  etc.,  to 
facilitate  the  mining  and  removal  of  such  coal, 
ore,  or  other  minerals,  and  no  more."  The  in- 
cidents here  granted  are  all  such  as  peculiarly 
applicable  to  the  mining  of  minerals  in  place, 
and  not  to  such  as  are  in  their  nature  of  a  mi- 
gratory character,  such  as  oil  or  gas.  Nothing 
is  said  about  derricks,  pipe  lines,  tanks,  the 
use  of  water  for  drilling,  or  the  removal  of 
machinery  used  in  drilling  or  operating  oil  or 
gas  wells. 

A  rule  of  'construction  in  such  cases,  which 
seems  correct,  is  found  in  the  following  from 
the  Law  of  Mines  and  Mining  in  the  United 
States,  by  Barringerand  Adams  (p.  131):  **In 
determining  what  is  included  in  a  lease,  the 
familiar  rules  of  construction  are  applied. 
The  grant  is  construed  most  strongly  against 
the  grantor.  The  whole  contract  must  be  con- 
sidered in  arriving  at  the  meaning  of  any  of 
its  parts.  Terms  are  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they 
have  acquired  a  particular  technical  sense  by 
the  known  usage  of  the  trade.  They  are  to 
be  construed  with  reference  to  their  commer- 
cial and  their  scientific  import.  This  rule  is 
of  special  importance  when  the  question  arises 
whether  a  specific  mineral  is  included  in  a 
general  designation."  The  words  "other  min- 
erals," or  * 'other  valuable  minerals,"  taken  in 
their  broadest  sense,  would  include  petroleum 
oil;  but  the  question  here  is,  Did  the  parties 
intend  to  include  such  oil  in  the  mining  right? 
Taking  all  the  terms  of  the  conveyance  in  the 
light  of  the  surrounding  circumstances,  and 
in  view  of  the  above  rule  of  construction,  and 
upon  authority  of  the  case  of  Dunham  v. 
Kirkpatriek,  101  Pa.  86,  47  Am.  Rep.  696. 
we  conclude  that  the  title  to  the  oil  did 
not  pass  under  said  conveyance,  but  remained 
in  the  owner  of  the  soil,  and  upon  his  death 
passed  to  his  heirs.  There  is  noihing  to  show 
that  it  was  the  intention  of  the  parties  that 
oil  should  be  included  in  the  word  ''miner- 
als,"  and  the  easements  granted,  in  connec- 
tion with  the  mining  right,  arc  not  applica- 
ble to  producing  oil,  and  show  that  oil  was 
not  intended  to  be  included  in  the  conveyance. 
If  it  had  t>een,  apt  words  would  have  been 
used  to  express  such  intention. 

In  the  next  place,  it  is  urged  by  plaintiffs  in 
error  that  the  deed  from  the  minor  son  and 
his  guardian  is  not  sufiScient  to  pass  title  to 
one  half  of  the  land  to  defendant  in  error, 
and  that  therefore  he  is  not  the  owner  of  that 
half,  and  has  no  right  to  have  his  title  quieted 
thereto.  This  might  possibly  be  so  as  between 
the  minor  son  and  the  defendant  in  error^ 
but,  as  between  defendant  in  error  and  a 
stranger,  such  title,  when  strengthened  with 
possession,  is  sufficient  to  support  an  action 
for  the  quieting  of  the  title  he  has,  evea 
though  such  title  should  be  only  possessory. 
In  an  action  to  quiet  title,  if  the  plaintiff 
shows  peaceable  possession  under  a  convey- 
ance, even  though  defective,  and  the  defend- 
ant shows  no  title  or  right,  the  plaintiff  is  en- 
titled to  have  his  title  quieted  as  against  such 
defendant  and  those  claiming  under  him.  It 
is  also  urged  that  the  remedy  sought  by  plain- 
tiff below  was  by  way  of  forfeiture  of  the 
rights   of  the  defendants  below   under  the 
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written  iostrumeDt,  and  that  a  forfeiture 
should  be  first  established  by  action  at  law, 
and  not  by  an  equitable  action  to  quiet  title. 
The  contract  between  the  parties  in  this  case 
was  not  a  lease  of  the  lands,  but  only  a  grant 
of  the  sole  right  to  produce  petroleum  and 
natural  gas  for  and  durJDg  the  term  of  oinety 
days  from  that  date,  and  as  much  longer  as 
oil  or  gas  should  be  found,  operated,  and  pro- 
duced in  paying  quantities;  and  the  parties  to 
whom  the  grant  was  made  covenanted  to 
-complete  one  well,  in  addition  to  the  one 
already  on  said  premises,  in  ninety  days  from 
said  date,  unavoidable  casualties  excepted. 
There  were  no  casualties:  hence  the  covenant 
was  to  complete  one  additional  well  in  ninety 
-days,  the  term  of  the  grant.  No  additional 
well  was  drilled,  or  attempted  to  be  drilled, 
within  ninety  days,  and  therefore,  at  the  ex- 
piration of  that  time,  the  grant  terminated  by 
its  own  limitation.  If  one  paying  well  had 
been  completed  within  the  ninety  days,  the 
zrant  would  have  been  extended  **as  much 
longer  as  oil  or  |;as  is  found,  operated,  and 
produced  in  paymg  quantities."  But,  where 
no  well  is  drUled  within  the  time  limited  by 
the  grant,  the  period  of  the  grant  is  not  ex 
tended  by  the  words,  "and  as  much  longer  as 
oil  or  gas  is  found,  operated,  and  produced  in 
paying  quantities,"  and  in  such  cases  all  rights 
to  drill  cease  at  the  expiration  of  the  time  lim- 
ited in  the  grant,  in  this  case  at  the  expiration 
of  ninety  days.  The  plaintiffs  in  error  hav- 
ing acquired  no  right  to  the  oil  under  the 
James  W.  Taylor  lease,  and  the  grant  to  them 
for  the  production  of  oil  having  expired  by  its 
own  limitation  at  the  end  of  ninety  days,  thev 
had  no  right  whatever,  ua  against  the  defend- 
ant in  error:  and,  as  they  claimed  some  right, 
lie  was  entitled  to  have  his  title  quieted  as 
against  such  unfounded  claim,  not  by  way  of 
forfeiting  the  grant,  but  by  reason  of  the  ex- 
piration thereof  by  its  own  limitation.  With 
this  view  of  the  case,  the  petition  is  broad 
enough  to  entitle  the  plaintiff  below  to  have 


his  title  quieted  without  a  resort  to  the  law  of 
forfeiture,  although  it  would  seem  that,  un- 
der the  terms  of  the  instrument,  all  the  rights 
of  the  plaintiffs  in  error  were  forfeited  by 
reason  of  the  nonperformance  of  the  cov- 
enants and  conditions  contained  in  the  instru- 
ment. 

Ii  is  further  urged  that  the  plaintiff  below 
should  pay  back  the  $100  paid  to  him  when 
the  errant  or  lease  was  delivered.  This  sum 
was  paid  for  the  grant  for  the  term  of  ninety 
days,  and  the  grantees  enjoyed  the  term  with- 
out interruption,  and  the  grantor  has  the  right 
to  retain  and  enjoy  the  price  he  received  there- 
for. It  is  not  a  case  of  rescission  or  forfei- 
ture, but  of  expiration  of  the  term  of  the  grant. 

Again,  it  is  urged  that  the  plaintiff  below 
should  be  compelled  to  pay  to  the  defendants 
below  the  ^mounts  expended  by  them  in 
drilling  wells  on  the  land  after  the  expiration 
of  the  grant,  and  after  notice  to  them  not  to 
drill  any  wells  on  the  land.  The  defendants 
below  drilled  the  wells  on  the  lands  of  the 
plaintiff  against  his  will,  and  after  full  notice 
from  him  not  to  drill,  and  in  such  case  they 
drilled  a(  their  peril,  and  at  their  own  expense, 
and  are  not  entitled  to  be  reimbursed  by  the 
owner  of  the  land. 

Some  objection  is  made  to  the  form  of  the 
notice  and  its  service.  The  notice  was  ad- 
dressed to  all  the  defendants  below,  and  was 
served  by  delivery  to  one  of  them  on  the 
premises  at  the  well  which  had  been  drilled  at 
the  time  the  grant  was  made,  and  informed 
them  that  the  lease  expired  that  day,  and  no- 
tified them  to  keep  off  the  premises.  This  was 
sufficient,  and  showed  that  he  relied  upon  ex- 
piration of  term,  and  not  upon  forfeiture. 
The  grant  was  to  all  four  of  the  defendants 
below  jointly,  and  a  notice  to  one  joint  con- 
tractor is  binding  upon  all.  Baker  v.  Kellogg, 
29  Ohio  St.  668. 

There  is  no  error  in  the  record,  and  the 
judgment  should  therefore  he  affirmed. 


CALIFORNIA   SUPREME  COURT  (In  Banc). 


PEOPLE  of  the  State  of  California,  ife«p«., 

Joseph   J.  EBANKS,  Appt. 

(117  Cal.  662.) 

1.  The  mere  fiict  that  the  order  holdings 
the  accused  to  answer  for  a  crime  was 


dated  October  4,  when  the  arrest  was  made  Sep- 
tember 17,  does  not  show  that  the  committing' 
magistrate  had  lost  Jurlsdiotlon  of  the  oase  by  de- 
lay, for  the  examination  may  have  been  pro- 
ceeded with  Immediately  after  the  arrest  and 
continued  until  the  order  was  made. 

8.  Failure  to  show  that  a  designated 
person  was  reflrularly  appointed  short- 


Note.— lfi/pnot<*m. 

I.  Naiwre  of  9vi)jecL 
II.  I>t^nUifm*. 
nL  lla  exiiftence  and  effect  generally. 
IV.  Its  UM  in  proeurina  the  commission  of  crime, 
V.  Its  use  in  j>roeurino  8ul)mission  to  criminal  acts 

or  attacks. 
TI.  Its  use  as  an  inquisttorial  agent, 
vn.  Its  curative  uses— propriety  of  restraint. 

L  Nature  of  subject. 

Hypnotism  and  Its  effect  In  law,  though  a  ques- 
tion which  has  been  much  discussed,  is  one  which 
has  been  but  slightly  considered  by  the  courts,  it 
baving  found  in  way  into  the  reports  of  cases  in 
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the  biffher  courts,  so  far  as  has  been  ascertained,  in 
but  two  instances,  one  of  which  was  the  principal 
case  and  the  other  the  case  of  People  v.  Worthing- 
ton,  105  Cal.  166,  set  forth  infra,  at  the  end  of  VI. 
In  this  condition  of  affairs,  therefore.  It  has  been 
deemed  permissible  to  IooIe  to  the  expressions  of 
opinion  by  Jurists,  physicians,  and  scientists  who 
have  spolcen  on  the  subject  to  ascertain  Its  legal 
effect,  and,  so  far  as  may  be,  to  supply  the  defi- 
ciency of  Judicial  opinion  thereon. 

II.  Definitions, 
Hypnotism  is  defined  to  be  artificial  catalepsy; 
Induced  somnambulism;  a  method  of  artiflcally  in- 
ducing sleep;  artificial  somnambulism.    Bouvier^s 
Law  Dictionary,  Rawle's  edition,  title.  Hypnotism, 
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hand  reporter  to  take  the  testimoDy  of  an  ac- 
cused before  a  committing  magistrate  will  not 
support  an  assignment  of  error  if  it  does  not  ap- 
pear that  he  acted  or  reported  the  testimony  or 
certified  to  It. 

3.  Addition  of  the  state  to  the  name  of  the 
district  attorney  who  signs  an  information  charg- 
ing one  with  crime  Is  not  necessary. 

4*  California  courts  will  take  Judicial 
notice  that  the  county  of  San  Diego  Is  in  that 
state. 

5.  FUin^  the  sheriiTs  affidavit  that  he  was 
biased,  taken  upon  a  challenge  to  a  special  venire 
summoned  by  him  embodying  facts  brought  out 
while  the  jury  were  excluded  from  the  room,  is 
not  reversible  error. 


6.  Separation  of  the  Jurors  dnring  the- 
trial  of  a  murder  case  may  be  permitted  by 
the  trial  court  in  its  discretion. 

7.  An  elisor  may  be  appointed  to  take 
charge  of  the  jury  when  the  sheriff  and  his- 
deputles  are  disqualified,  and  the  coroner  is  dis- 
abled by  sickness  from  performing  the  duty. 

8.  Evidence  is  admissible  in  a  prosecu- 
tion for  murder  that  two  days  before 
the  murder  the  acpused  was  found  un> 
derthe  bed  in  a  stranger ^s  house  haring  with  him 
a  bag  wblch  was  afterwards  found  near  the  place 
of  the  crime,  and  which  be  had  denied  ever  hav- 
ing in  his  possession,  as  tending  to  throw  light 
upon  his  actions,  appearance,  and  .belongings  at 
a  period  not  remote  from  the  day  of  the  crime. 


Hypnotism  is  defined  by  W.  Xavier  Sudduth,  A.M. 
M.  D.,  of  Chicago  in  an  article  on  "Hypnotism  and 
Crime,"  In  18  Medico-Legal  Journal,  289.  to  be  in  its 
simpler  manifestations  a  modified  form  of  natural 
sleep  artificially  induced^  but  in  its  more  complex 
form  it  compares  with  the  abnormal  condition  of 
natural  sleep  known  as  somnambulism. 

And  in  the  Case  of  Czynskl  reported  In  U  Medlco- 
LegalJournal,160,Prof  essor  Dr.  Grashey  of  Munich, 
called  as  an  expert  witness,  said  that  a  person  can 
be  suggested  to  go  to  sleep,  and  that  such  a  sleep 
induced  by  suggestion  Is  called  ''hypnosis,"  and  the 
Inducement  of  hypnosis  is  called  ''hypnotism,"  and 
the  person  who  hypnotizes  another  is  called  a 
"hypnotlzer." 

In  61  Alb.  L.  J.  87,  H.  M.  Bannister,  M.  D.,  of 
Chicago,  in  an  article  on  "Hypnotic  Influence  in 
Criminal  Cases,"  said  that  "conditions  distantly  re- 
lated to  or  approaching  it  [bypnosis],  but  within 
physiological  limits  that  may  be  manifested  by 
anyone,  ought  not  to  be  called  hypnotism,  or  at 
least  for  legal  purposes  should  be  clearly  distin- 
guished from  it." 

III.  Its  existence  and  effect  generally. 

In  Bouvier's  Law  Dictionary,  Rawle^s  Revision, 
title,  Hyvno^ifi^^  It  was  said  that  there  is  a  very  de- 
cided difference  of  opinion  among  American  scien- 
tific men  who  have  given  special  attention  to  the 
subject  as  to  the  effect  of  hypnotism,  and  the  same 
difference  appears  to  exist  In  a  marked  degree  in 
European  thought,  and  that  It  is  Impossible  as  yet 
to  state  any  satisfactory  conclusion  from  this  di- 
versity of  opinion;  and  that  there  has  as  yet  been 
no  recognition  of  the  subject  of  hypnotism  by  the 
courts  notwithstanding  the  amount  of  discussion 
concerning  It  in  the  press. 

And  in  the  Case  of  Czynskl,  reported  In  14  Med- 
ico-Legal Journal,  160,Doctor  Fuchsof  Donn,  called 
as  an  expert  witness,  totally  denied  the  power  of 
hypnotism,  and  said  that  he  did  not  consider  it  an 
Instrument  by  which  the  human  will  could  be  con- 
trolled in  a  permanent  or  irresistible  way. 

And  in  8  American  Lawyer,  534,  H.  Gerald 
Chapin,  LL.  B.,  In  an  article  on  "The  Forensic  As- 
pect of  Hypnotism"  arrived  at  the  conclusion  that 
hypnotism  has  no  place  in  civil  or  criminal  law, 
and  that  it  should  not  be  made  use  of  for  the  pur- 
pose of  eliciting  testimony,  and  that  laws  need  not 
be  passed  to  restrain  It«  exercise. 

And  he  expressed  the  further  opinion  In  the  same 
article,  that  in  cases  in  which  documents  have  been 
set  aside  by  the  oourts  where  hypnotism  has  been 
alleged  to  have  been  employed,  it  is  thought  that 
the  case  in  each  instance  was  decided  upon  a  the- 
ory of  a  wholly  different  character:  and  said  that 
the  case  brought  before  the  civil  tribunal  of  Lyons^ 
France,  In  June,  1883.  in  which  a  widow  died  leav- 
ing a  will  in  favor  of  a  professional  magnetlst. 
who  together  with  bis  wife  bad  been  harbored  by 
ber  at  her  home  for  some  time,  in  which  It  was 
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claimed  that  they  magnetized  her,  and  In  which  It 
was  reported  that  it  wa8  evident  that  the  magnet- 
ist  had  complete  control  over  her  mind,  and  that 
he  was  able  to  suggest  to  her  to  make  a  will  in  his 
favor,  there  was  nothing  which  would  not  permit 
the  decision  setting  aside  the  instrument  in  ques- 
tion to  be  placed  upon  the  theory  of  undue  ioflU' 
enoe. 

In  2  Wittbaus  &  Becker.  Med.  Jur.  452.  however,, 
itissaid  that  like  other  theories  and  Investigations 
received  at  first  with  ridicule,  hypnotism  has  been 
placed  on  a  sure  scientific  basis,  thanks  to  the  labors 
of  Charcot  and  his  successors;  and  that  the  great 
French  experts  In  legal  medicine,  so  far  as  known 
without  an  exception,  Tardleu,  Devergle,  Brou- 
ardel,  Vibert,  Tourdes,  and  Tourette  recognixo 
the  possibility  that  the  will  may  be  entirely  abol- 
ished under  hypnotic  influence:  and  that  hypno- 
tism had  found  a  place  in  French,  Austrian,  and 
Hungarian  law,  and  must  sooner  or  later  creep 
into  the  Anfilo-Saxon. 

So,  the  committee  of  the  British  Medical  Associa- 
tion on  hypnotism  at  the  Birmingham  meeting, 
1890.  report«d:in  11  Medical  Legal  Journal,  73,  stated 
that  they  had  satisfied  themselves  of  the  genuine- 
ness of  the  hypnotic  state,  but  that  no  phenomena 
which  bad  come  under  the  observation  gave  sup- 
port to  the  theory  of  animal  magnetism. 

And  in  2  Hamilton,  Legal  Med.  212,  the  writer  ex- 
presses the  opinion  that  all  impresslonal  Individu- 
als can  be  hypnotized,  but  says  that  hypnotism  for 
the  present  is  of  greater  theoretical  than  practical 
importance  both  from  a  medical  and  a  forensic 
point  of  view. 

And  in  the  Case  of  Osynskl,  reported  in  14  Medico- 
Legal  Journal,  160.  Professor  Grashey  of  Munich, 
called  as  an  expert,  said  that  "bypnosis  has  the 
peculiarity  that  It  can  be  produced  easier  and 
easier  as  the  operation  Is  repeated,  and  that  the 
subject  frequently  hypnotized  remains  more  sug- 
gestible in  the  Intervening  time,  and  It  thus  fol- 
lows that  thoughts  may  be  suggested  duringlbls 
waked  condition  which  he  would  never  have  ac- 
cepted_before^the  h^^notlc  operations  had  begun* 
and  the'cdntrordf  the  subject*s  will  may  be' under- 
taken therefore  in  a  waked  condition,  and  can  be 
heightened  by  suggestions  during  the  period  of 
wakefulness,  and  thus  the  hypnotisser  may  attain 
^ally  such  power  over  his  subject  that  a  single 
word  or  a  single  look  may  put  him  to  sleep. 

So,  in  3  American  Lawyer,  5,  a  case  in  the  United 
States  court  at  Tacoma,  tried  in  July,  1894.  was  re- 
ported in  which  the  plaintiff  caused  an  Important 
witness  for  the  defendant  to  become  confused  In 
manner  and  in  testimony,  hesitating  and  uncertain 
in  statement,  by  hypnotically  making  passes  with 
his  hands  In  the  direction  of  the  witness,  which  in- 
fluence was  destroyed  by  placing  a  person  between 
the  operator  and  the  subject. 

And  in  2  Hamilton,  Legal  Med.  86,  Itiwas  said 
that  In  a  hypnotic  condition,  or  one  of  exaggerated 
receptivity,  an  individual  is  very  apt  to  make  lllu- 
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9*  Whenever  proof  of  one  crime  tends 
to  prove  a  fkct  material  In  the  trial  of  aD- 
other  such  proof  is  admissible,  and  the  fact  that 
it  may  tend  to  prejudice  defendant  in  the  eyes  of 
the  jury  is  immaterial. 

10.  There  will  be  no  reversal  for  cross- 
examination  as  to  matters  not  testiHed  to  in 
chief  if  the  examination  in  chief  is  not  in  the 
record,  so  that  it  does  not  appear  whether  the 
cross-examination  was  improper  or  not. 

1 1.  Hypnotism  of  a  person  accused  of 
crime  will  not  render  evidence  of  statements 
made  by  him  while  under  the  influence  admissi- 
ble in  his  favor  at  his  trial. 

18.  A  member  of  a  ^rand  Jury  impan- 
eled before  the  trial  of  a  murder  case,  but 


which  hadfadjourned  to  meet  in  the  future,  is  not 
incompetent  to  act  as  a  juror  in  the  trial  which 
is  upon  an  information  and  has  never  been 
brought  to  the  attention  of  the  grand  Jury. 

13.  A  separate  appeal  must  be  taken  from 
a  death  warrant  sigued  after  judgment,  to  bring 
the  question  of  its  regularity  before  the  appel- 
late court. 

14.  Refusal  of  instrnctionsthe  meanings 
of  which  is  involved  in  doubt,  or  which 
are  uncalled-for  in  the  case,  is  not  reversible  er- 
ror If  the  Instructions  given  upon  that  branch  of 
the  case  are  as  favorable  to  the  complaining 
party  as  the  facts  and  the  law  would  warrant. 

(August  28, 1897.) 


Bionai  mistakes  in  identity,  which  would  be  out  of 
the  question  under  other  circumstances. 

IV,  ItH  use  in  procuring  the  commismon  of  crime. 

There  is  the  same  conflict  of  opinion  in  the  ques- 
tion whether  hypnotism  can  be  used  as  an  agent  in 
procuring  the  commission  of  crime- in  other 
words,  whether  one  can  be  compelled  to  commit  a 
criminal  act  by  hypnotic  influence  without  crim- 
inal responsibility  on  his  part. 

Thus,  in  1  Kansas  City  Bar  Monthly,  20,  in  a  paper 
read  before  the  Kansas  City  Bar  Association  by  J. 
C.  Bossenberger,  October  IS,  1885,  entitled  ''Has 
Hypnotism  a  Place  in  tbe  Law,"  it  was  said  that  if 
a  condition  in  which  one  can  be  driven  by  irresist- 
ible suggestions  of  another  to  the  commission  of 
an  act  which  if  he  were  in  his  normal  condition  he 
would  not  do  can  be  produced  by  hypnotic  sugges- 
tion, hypnotism  Is  destined  to  become  a  full  de- 
fense for  crime,  otherwise  it  has  no  place  at  all  in 
criminal  jurisprudence  except  as  a  fact  of  extenu- 
ation, or  a  mere  mitigating  circumstance  accord- 
ing to  tbe  degree  of  dominion  exercised  over  the 
subject;  but  that  the  mediqal  profession  is  badly 
divided  upon  the  question  whether  one  can  be 
driven  by  the  irresistible  suggestion  of  another  to 
the  commission  of  acts  which  if  he  were  in  his  nor- 
mal state  he  would  not  do. 

In  the  Case  of  Czynski  reported  in  14  Medico- 
Legal  Journal,  150,  Professor  Grashey  of  Munich, 
called  as  an  expert  witness,  said:  ""The  p>oteutial- 
ity  of  putting  a  man  so  promptly  and  so  rapidly  to 
sleep  is  not  reconcilable  with  the  assumption  of 
free-will  power,  and  rather  presupposes  a  condition 
of  unfreedom  of  will." 

And  in  Albany  Law  Journal  of  October  d,  1894,  it 
was  said  editorially  that  ''from  the  legal  standpoint 
it  is  certain  that  in  the  minds  of  jurors,  at  least,  a 
practical  demonstration  of  the  power  of  hypnotism 
will  raise  a  reasonable  doubt  such  as  would  entitle 
tbe  defendant  to  an  acquittal  at  the  hands  of  the 
Jury." 

So,  in  61  Alb.  L.  J.  87,  H.  M.  Bannister,  M.  D.,  Chi- 
cago, said  in  an  article  upon  ''Hypnotic  Influence 
in  Criminal  Cases"  that  it  may  perhaps  be  admitted 
as  a  possibility  that  crimes  may  be  provoked  in  the 
hypnotic  subject  in  the  actual  condition  of  trance, 
though  in  many  cases  and  probably  in  the  vast  ma- 
jority this  would  be  impossible,  and  that  immoral 
or  improper  acts  might  also  be  done  under  sugges- 
tion by  those  who  would  refuse  to  commit  actual 
crime,  and  that  any  strong  natural  propensity 
might  be  stimulated  so  that  improper  acts  growing 
out  of  such  propensity  would  be  more  likely  to  be 
committed  or  submitted  to. 

And  in  2  Hamilton,  Legal  Med.  212,  it  was  said 
that  suggestions  made  with  evil  intent  during  the 
waking  state  are  still  of  far  greater  importance 
than  those  issued  to  a  hypnotized  individual. 

So,  in  Clevlnger,  Medical  Jurisprudence  of 
Insanity,  107,  it  is  said  that  in  1805  Hayward  was 
banged  in  St.  Paul,  Minnesota,  accused  of  having 
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induced  Blitz  by  hypnotic  suggestions  to  murder 
Miss  Ging.  Blitz  was  sent  to  the  penitentiary  for 
life. 

And  in  the  Case  of  Czynski.  reported  and  com- 
mented upon  in  14  Medfco-Legal  Journal,  150, 
(}zynski  was  tried  in  tbe  higher  courts  of  Munich] 
Bavaria,  on  tbe  charge  of  having  had  recourse  to 
hypnotic  suggestions  in  order  to  win  the  aifections 
of  a  woman  of  high  social  position,  and  obtain  bet- 
consent  to  live  with  him  in  criminal  intimacy,  and 
subsequently  to  marry  him,  after  he  had  subjected 
her  to  bis  will  imposed  upon  her  by  his  power  of 
hypnotism,  and  was  convicted  upon  the  charge, 
and  sentenced  to  imprisonment  after  a  protracted 
trial. 

And  in  the  Bompard-Eyraud  Case,  tried  in  France 
and  reported  in  H.  Gerald  Cbapln^s  article  on 
'The  Forensic  Aspect  of  Hypnotism,"  8  American 
Lawyer,  585,  Eyraud  was  murdered  in  apartments 
hired  for  the  purposes  by  one  M.  GoufTe,  the 
woman  Gabrielle  Bompard,  his  mistress,  acting  as 
the  decoy.  The  woman  alleged  that  she  was  hyp- 
notized to  do  the  act  by  M.  Ck)ufle,  but  was  con- 
victed and  sentenced  to  twenty  years'  imprison, 
ment. 

But  in  18  Crim.  L.  Mag.  100,  it  was  said  editorially 
that  there  are  few  cases  in  which  tbe  hypnotized 
subject  will  not  refuse  to  do  a  wrong  act  or  to  sub- 
mit to  a  wrong,  no  matter  if  it  be  suggested,  and 
that  scoundrelism  cannot  flourish  on  hypnotism, 
and  the  case  of  the  murder  of  Miss  GIng,  and  the 
confession  of  Hayward,  and  the  statements  of 
Blitz  that  he  was  hypnotized  by  Hayward  to  kill 
Miss  Ging  has  been  investigated,  and  found  to  be 
mostly  false,  and  that  while  it  is  not  safe  to  assert 
that  crime  never  was  or  can  be  committed  with 
the  aid  of  hypnotism,  experience  has  taught  that 
such  a  case  is  highly  improbable. 

And  in  18  Medico-Legal  Journal,  64,  it  was  said  by 
Clark  Bell,  Esq.,  of  New  York,  in  an  article  on 
"Hypnotism  and  the  Law,"  with  reference  to  tbe 
case  of  the  murder  of  Catharine  Ging,  that  'it 
would  be  quite  outside  of  any  legal  experience  to 
accept,  as  entitled  to  any  credit,  the  waking  story  of 
murder  committed  by  the  accused  while  under 
hypnotic  influence.  Such  statements  should  be  en. 
titled  to  no  credit,  and  I  know  of  no  authority 
which  would  justify  the  position  that  the  subject, 
on  awakening  from  a  hypnotic  trance,  could  re- 
member all  or  relate  anything  done  while  under 
hypnotic  influence,  and  it  would  be  a  very  unsafe 
proposition  of  law  in  regard  to  testimony  to  place 
a  witness  in  a  hypnotic  trance,  and  to  accept  as 
truth  the  statements  of  events  that  he  in  that  state 
described  as  having  occurred  at  a  previous  time.** 
And  the  same  statement  was  made  by  tbe  same 
person  in  18  Crim.  L.  Mag.  1. 

And  in  18  Medico-Legal  Journal,  241,  it  was  said, 
in  an  article  on  "Hypnotism  and  Crime,"  by  "W. 
Xavier  Sudduth,  M.  D.  ,of  Chicago,  who  attended 
the  Hayward- Blitz-Ging  trial  In  order  to  make  a 
psychological  study  of  the  principal  in  the  case, 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  San  Diego  County 
convicting  him  of  murder.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr,  J.  S.  Callen  for  appellant. 
MessTB.  W.F.  Fitzc^eraid,  Attorney  Gen- 
eral, and  Henry  E.  Carter  for  respondent. 

SearU,  C.  filed  the  following  opinion: 
The  defendant.  Joseph  Japhet  lEbanks,  was 
<;harged  by  information  with  the  murder  of 
Harriet  Stiles  at  the  county  of  San  Diego,  state 
of  California,  on  the  lOlh  day  of  September, 
1895,  and  upon  a  trial  had  under  said  informa- 
tion was  convicted  of  murder  in  the  first  de- 


gree, and  sentenced  to  death.  Defendant  ap- 
peals from  the  judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

Defendant  moved  to  set  aside  the  informa- 
tion upon  the  grounds:  (1)  That  before  the 
filing  thereof  the  defendant  had  not  been  le- 
gally committed  by  a  magistrate.  (2)  That  it 
was  not  subscribed  by  the  district  attorney  of 
the  county  of  San  Diego,  state  of  California. 

The  record  shows  that  a  complaint  was  filed 
with  the  justice,  a  warrant  issued,  the  defend- 
ant arrested,  and  committed  for  examination 
on  the  17th  day  of  September,  1895.  The  or- 
der  holding  the  defendant  to  answer  for  the 
crime  of  murder  is  dated  October  4,  1896.  The 


that  Hayward  undoubtedly  possessed  a  stronfr  in- 
^uence  over  Blitz,  but  the  latter  never  claimed  It 
was  hypnotic,  and  that  plea  never  was  made  in  de- 
fense. That  Hayward  hired  Blitz  to  do  the  deed 
for  $2,500,  and  when  he  found  tbat  his  courafre  was 
failingr  druRflred  him  with  whisky  in  order  to  nerve 
him  up  to  dolDfir  the  deed. 

But  in  18  Grim.  L.  Mafp.  1,  Clark  Bell,  Bsq.,  in  an 
article  on  hypnotism  in  the  criminal  courts  said 
with  reference  to  the  Bompard  Case  that  the  writer 
was  of  the  opinion  tbat  the  ffeueral  impression  of 
scientists  agreed  that  hypnotic  sugKesUon  entered 
lar8:ely  into  the  crime  itself. 

So,  in  1  Kansas  City  Bar  Monthly,  20,  in  a  paper 
read  before  the  Kansas  City  Bar  Association  by  J. 
C.  Rossenbergrer,  October  12,  1805,  entitled  ''Has 
Hypnotism  a  Place  in  the  Law,"  it  was  said  that  the 
only  kind  of  hypnotism  which  could  at  all  affect 
the  question  of  criminal  responsibility  is  that  by 
which  the  individual  is  deprived  of  intelliirent  con- 
sciousness, and  can  be  driven  by  the  irresistible 
sufTflrestions  of  another  to  the  commission  of  the 
act  which  if  be  were  In  his  normal  state  be  would 
not  do. 

And  in  51  Alb.  L.  J.  87.  H.  M.  Bannister,  M.  D., 
Chioag-o,  said  In  an  article  upon  **Hypnotic  Influ- 
ence in  Criminal  Cases''  tbat  hypnotism  as  a  plea 
in  criminal  cases  should  be  especially  distrusted 
and  the  benefit  of  any  reasonable  doubt  ought  to 
be  given  to  the  party  accused  of  instigating  the 
crime,  and  that  the  greatest  danger  of  the  plea  of 
hypnotism  in  'criminal  cases,  if  it  is  to  become  a 
popular 'or  frequent  one,  is  that  of  false  accusa- 
tion, and  the  escape  of  an  occasional  criminal  is  an 
unimportant  miscarriage  of  Justice  when  com- 
pared with  that  of  the  conviction  of  an  innocent 
Individual. 

And  in  8  American  Lawyer,  45,  it  was  said  edi- 
torially that  "Judges  should  rememk>er  that  when 
they  admit  testimony  of  hypnotic  control  they  are 
entering  upon  a  path  the  end  of  which  cannot  at 
this  day  be  seen.  We  do  not  think  the  courts  will 
find  it  difficult  with  no  increase  of  legislation  to 
place  legal  responsibility  where  It  belongs.  We  are 
glad  tbat  hypnotism  as  a  legal  defense,  or,  as  the 
sole  moving  cause  of  offense,  has  as  yet  received 
no  recognized  standing  in  our  Jurisprudence." 

So  in  Clevinger,  Medical  Jurisprudence  of 
Insanity,  106,  it  was  said  that  It  has  not  yet  been 
proved  that  an  innocent  person  could  be  influ- 
enced by  hypnotic  suggestion  of  another  to 
commit  crime,  and  the  presumption  remains  that 
anyone  who  commits  a  crime  through  hypnotism 
or  other  suggestions  is  fully  capable  of  so  doing, 
and  without  such  prompting,  and  that  the  act  is 
one  consistent  with  his  disposition,  and  that  the 
suggestion  would  have  been  resisted  had  the  per- 
son been  disinclined  to  the  offense  naturally,  and 
the  question  is  open  as  to  whether  such  a  hypno- 
tized criminal  is  not  a  principal,  or  at  least  a  par- 
tic€Ds  criminig. 

And  in  2  Hamilton,  Legal  Med.  212,  it  was  said 
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that  no  serious  crime  has  ever  been  committed  In 
ol)edienoe  to  hypnotic  suggestion,  and  efforts  to 
prove  hypnotic  influences  in  recent  French  trials 
have  utterly  failed,  and  tbat  there  is  every  proba- 
bility that  the  instigator  to  such  a  crime  could  be 
easilydetected  of  the  subject  when  re- hypnotized  by 
a  competent  person,  a^  in  the  hypnotic  state  infor- 
mation or  hints  would  be  given  which  would  lead 
to  discovery,  though  in  the  interval  between  such 
states  the  subject  would  be  ignorant  of  everything 
that  had  occurred. 

And  in  1  Kansas  City  Bar  Monthly,  20,  in  a  paper 
read  before  the  Kansas  City  Bar  Association  bv  J. 
C.  Kosenberger,  October  12,  1895,  entitled  "Has 
Hypnotism  a  Place  in  the  Law''  it  was  said  tbat 
when  we  consider  the  difficulty  of  proving  tlie  de- 
fense of  hypnotism  by  direct  evidence  and  the 
fact  that  no  one  can  be  hypnotized  against  his  will, 
added  to  the  natural  prejudice  against  innovation, 
it  may  safely  be  said  that  the  time  U  far  off  when 
an  ordinary  Jury  can  be  convinced  that  an  accused 
malefactor  was  the  unwilling  agent  of  the  evil  en- 
terprise of  another. 

So,  in  18  Crim.  L.  Mag.  I,  Clark  Bell.  Esq.,  in  an 
article  on  hypnotism  in  the  criminal  courts,  said: 
"Whatever  may  be  the  facts  of  the  case  it  is  be- 
yond all  doubt  that  the  phenomena  of  the  hypnotic 
trance,  and  of  so-called  hypnotic  suggestions,  are 
not  recognized  us  an  existing  fact  by  the  great 
majority  ot  lawyers  at  all,  and  probably  not  by 
the  majority  of  the  Judges. 

And  Hon.  C.  D.  O'Brien  of  St.  Paul  is  quoted  in 
"Hypnotism  and  Crime,"  13  Medlco-LegalJournal, 
2')0,  as  SB]ring  that  the  law  does  not  recognize  the 
existence  of  the  hypnotic  condition,  and  that  he 
does  not  think  it  ever  will  recognize  it  as  a  defense 
to  a  criminal  act. 

And  Judge  Seagrave  Smith  of  Minneapolis,  who 
presided  at  the  Hayward  trial,  is  quoted  In  tbat 
article  as  saying  that  he  does  not  consider  hypno. 
tism  as  a  proper  or  fitting  defense  in  a  criminal  ac» 
tion. 

And  Thomas  J.  Hudson,  E^q.,  of  the  Washington 
bar,  author  ot  the  "Psychic  Phenomena,"  is  quoted 
therein  as  saying  "that  hypnotism  has  no  legiti- 
mate  place  in  criminal  Jurisprudence,  and  that 
while  a  criminal  hypnotized  in  control  of  a  crim- 
inal subject  could  undoubtedly  procure  the  com- 
mission of  a  crime  under  exceptionally  favorable 
circumstances,  it  would  not  be  a  legal  defense  on 
the  grounds:  (a)  Because  in  the  nature  of  things  a 
hypnotized  subject  can  have  no  standing  in  a 
court  of  Justice  as  a  witness;  (b)  the  cross-exam- 
ination of  a  subject  as  to  the  nature  and  extent  of 
the  suggestions  made  to  him  by  the  hypnotlzer 
would  be  quite  impossible  and  al)surd." 

And  in  3  American  Lawyer,  535,  it  was  said  by  H. 
Gerald  Chapin,  LL.  B.,in  an  article  on  "The  Foren- 
sic  Aspect  of  Hypnotism,"  that  as  it  is  almost  im- 
possible that  anything  said  or  done  while  in  the 
hypnotic  state  should  be  remembered  in  the  post- 
hypnotic state,  the  very  fact  that  the  defense  of 
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conteotion  is  that  it  does  not  appear  that  the 
defendant  was  given  an  examination  until  said 
last- mentioned  date,  and  hence  that  the  justice 
lost  jurisdiction  of  the  case.  The  record  shows 
that  at  the  hearing  of  the  motion  to  set  aside 
the  information,  among  other  things,  the  dep 
'osltions  of  the  witnesses  taken  upon  the  pre- 
liminary examination  of  the  defendant  were  in 
evidence,  but  they  are  not  set  out  in  the  record, 
and  when  they  were  taken  does  not  appear; 
non  constat,  but  that  the  justice  may  have  en- 
tered upon  the  examination  immediately  after 
the  17th  day  of  September,  and  continued  to 
conduct  the  same  until  October  4,  the  date  of 
the  commitment.     It  is  further  objected  that 


there  is  no  evidence  that  any  shorthand  reporter 
was  appointed  to  take  the  evidence  at  the 
preliminary  examination,  except  the  certificate 
of  the  reporter  himself. 

I  find  no  such  certificate  in  the  record,  and 
no  evidence  that  a  shorthand  reporter  was  ap- 
pointed or  acted,  except  that  in  the  judgment 
roll,  under  the  head  of  '^Proceedings  in  the 
Superior  Court  of  November  21,  1895,"  the 
following  entry:  "The  following  appears  by 
the  transcript  thereof  filed  in  the  superior 
court,  to  wit:  .  .  .  Fred  H.  Robinson  is 
appointed  to  act  as  shorthand  reporter."  Coun- 
sel refers  to  folio  210  of  the  record  in  support 
of  his  contention,  but  folio  210  in  the  transcript 


hypnotism  is  interposed  coDStitutes  evidence  of  its 
falsity;  and  that  subjects  of  hypnotism  usually 
try  to  find  reasons  for  the  most  foolish  suggested 
acts,  and  that  hypnotism  would  be  the  last  reason 
which  the  subject  would  assign  as  the  defense 
therefor,  because  in  case  it  bad  been  suggested  to 
him  that  the  deceased  had  attempted  to  murder 
him  he  would  under  all  probability  Insist  upon  the 
existence  of  that  fact  and  not  that  he  had  been 
hypnotized,  and  had  he  simply  been  ordered  to  do 
the  act  some  reason  other  than  that  of  hypnotism 
would  have  been  given  by  him,  so  that  the  very 
laot  that  he  set  up  hypnotism  as  a  defense  shows 
that  the  crime  was  committed  entirely  of  his  own 
volition. 

•«f  So,  In  15  Medico.Legal  Journal,  354,  Carl  Seztus, 
In  an  article  on  "Different  Forms  of  Hypnotisms," 
read  before  the  psychological  sectioa  of  the  Med- 
ico-Legal  Society,  November  12,  1897,  said  "that 
fv.  .  .  [a  hypnotized  person]  cannot  be  made  to 
^o  that  which  is  against  his  character  or  ethics,  or 
anything  that  it  was  impossible  to  malce  him  do 
under  general  dally  conditions,  without  the  aid  of 
suggestion  or  magnetism.  Because  if  that  which 
ho  is  suggested  to  do  should  be  something  that  his 
whole  nature  and  soul  revolt  against,  the  experU 
■ment  will  fail  and  the  influence  of  the  experimen- 
talist will  be  at  an  end.** 

In  "The  Arena,"  voi.18,  pp.  54d,549,MnrlOD  L.Daw- 
•son,  B.*L.,  in  an  article  on  "Hypnotism  in  Its  Scien- 
tific and  Forensic  Aspects"  expressed  the  opinion 
that  hypnotism  cannot  be  induced  without  the 
knowledge  and  against  the  will  of  the  mdividual, 
and  asserts  that  the  power  of  hypnotic  suggestion 
for  immoral  or  criminal  purposes,  broadly  speak- 
ing, depends  upon  the  moral  tendency  of  the  hyp- 
notized subject. 

A  hypnotized  person  will  obey  when  acts  com- 
manded do  not  antagonize  the  moral  standard 
ho  has  set  up  for  himself;  but  criminal  or  im- 
moral suggestions  meet  the  auto-suggestion  aris- 
ing from  his  own  conscience,  and  confusion  results. 
W.  Xavier  Sudduth,  A.  M.  M.  D.,  of  Chicago,  Jn 
"Hypnotism  and  Crime,"  18  Medico- Legal  Journal, 
1830.  ^mr^ 

So,  in  3  American  Lawyer,  535,  It  was  said  by  H. 
Gerald  Chapin.  LL.  B.,  in  an  article  on  "The  Foren- 
eic  Aspect  of  Hypnotism,"  that  there  is  no  doubt 
concerning  the  power  of  auto-suggestion  to  suc- 
cessfully resist  the  command  of  a  stranger,  and 
that  subjects  with  a  strong  abhorrence  of  the  ridic- 
ulous will  refuse  to  commit  an  undignlfled  act  al- 
though it  be  suggested  in  the  most  forcible  man- 
ner: and  that  many  attempts  have  been  made  to 
obtain  from  memt>ers  of  an  order  or  society  se- 
orets  relating  thereto,  and  not  in  a  single  instance 
have  they  succeeded;  and  that  it  is  a  well-known 
fact  that  persons  opposed  to  the  use  of  intoxicat- 
ing liquors  cannot  be  compelled  to  drink  a  glass  of 
brandy  while  In  a  state  of  hypnosis. 

And  in  the  case  of  Czynskl  reported  In  U  Medico. 
«Legal  Journal,  150,  Dr.  Fuchs  of  Donn,  called  as  an 


expert  therein,  said  that  hypnotism  could  not  suc- 
ceed with  any  person  who  had  a  feeling  of  serious 
responsibility,  and  that  no  one  would  succeed  in 
Inducing  one  who  simulated  disease  to  relinquish 
such  simulation. 

And  in  51  Alb.  L.  J.  187  H.  M.  Bannister,  M.  D., 
Chicago,  in  an  article  upon  "Hypnotic  Influence 
in  Criminal  Cases,"  it  was  said  that  in  a  vast  ma- 
jority of  cases,  if  not  in  all,  the  efficiency  of  post- 
hypnotic suggestion  depends  entirely  upon  the  be- 
lief of  the  subject  in  some  mysterious  power  exer- 
cised over  him  by  the  operator,  and  that  if  moral 
impulses  are  strong  there  is  very  little  probability 
of  its  being  effective  for  evil.  It  Is,  at  best,  not 
equal  to  th«  profounder  sentiments  of  our  nature. 

And  in  3  American  Lawyer,  535,  It  was  said  by  H. 
Gerald  Chapin,  LL.  B.,  in  an  article  on  *'The  Foren- 
sic Aspect  of  Hypnotism,"  tbatln  numberless  cases 
the  hypnotized  subject  who  performs  acts  at  the 
command  of  the  hypnotizer  has  admitted  that  he 
knew  at  the  time  of  performing  them  that  the  sug- 
aestion  was  false,  but  obeyed  with  the  Imagined 
object  of  pleasing  the  hypnotizer. 

So,  In  27  Chicago  Legal  News,  65,  it  was  said  edi- 
torially  that  the  main  test  of  moral  responsibility 
in  oases  of  hypnotism  would  He  In  the  inquiry 
whether  the  person  hypnotized  realized,  when 
himself,  that  in  submitting  to  hypnotism  he  be- 
came the  passive  tool  of  another  person,  and  that 
if  such  knowledge  existed.  In  voluntarily  surren- 
dering his  own  reason  and  will  he  should  be  held 
to  the  same  accountability  as  if  be  had  voluntarfly 
abdicated  his  normal  mentality  and  made  him- 
self a  prey  of  frenzied  passion  through  intem- 
perate indulgence  In  drink;  and  that  it  would 
be  legitimate  to  charge  a  jury,  where  hypnotism 
was  alleged  as  a  defense,  that  although  they 
found  that  the  defendant  was  actually/unoon- 
sclous  of  his  act  at  the  time  of  its  commission, 
yet  if  they  found  that  he  had  actual  knowU 
edge  or  reasonable  grounds  to  infer  that  a  hyp- 
notist contemplated  the  commission  of  a  crime, 
and  nevertheless  submitted  himself  to  his  domin- 
ion, he  would  be  legally  responsible  as  an  accom- 
plice. 

And  in  3  American  Lawyer,  585,  it  was  said  by 
H.  Gerald  Chapin,  LL.  B.,  in  an  article  on  "The  For- 
eitslc  Aspect  of  Hypnotism,"  that  hypnotism  is  not 
something  that  can  be  forced  upon  a  person,  and 
therefore,  one,  who,  knowing  that  while  in  a  state 
of  bsrpnosis  he  may  be  compelled  to  commit  crime, 
voluntarily  suffers  himself  to  be  placed  in  that  con- 
dition, may  be  supposed  to  have  anticipated  all 
consequences  of  his  act.  and  agreed  to  become  re- 
sponsible for  them,  and  this  would  apply  to  a  case 
in  which  it  was  suggested  by  the  hypnotist  that  a 
false  state  of  facts  existed  which  would.  If  true, 
justify  the  commission  of  the  offense. 

So,  in  "The  Arena,"  vol.  18,  p.  554,  It  was  said  by 
Marion  L.  Dawson,  B.  L.,  in  an  article  on  "Hyp- 
notism In  Its  Scientific  and  Forensic  Aspects,** 
that  if  the  subject  voluntarily  permits  himself  to 
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is  a  blank.  If.  however,  it  be  true  that  Rob- 
inaoD  was  not  appointed  reporter  in  tbe  justice 
court,  we  fail,  in  tbe  absence  of  proof  that  he 
acted  or  reported  the  testimony,  or  certified 
thereto,  to  see  how  error  can  be  predicated 
thereon.  The  further  objection  that  the  in- 
formation was  not  properly  signed  by  the  dis- 
trict attorney  is  without  merit.  The  informa- 
tion is  entitled,  "In  the  superior  court  of  the 
county  of  San  Diei^o,  state  of  California."  In 
the  body  of  the  information  it  is  charged  that 
the  defendant  "at  the  said  county  of  San  Diego, 
in  the  said  state  of  California/'  etc.,  and  it  is 
signed  by  "A.  H.  Sweet.  District  Attorney  of 
the  said  county  of  San  Die^o. "  The  objection 
is  that  the  officer  omitted  the  words  "the  state 
of  California"  after  the  words  •*county  of  San 
Diego."  Section  809  of  the  Penal  Code  re- 
quires that  the  information  shall  be  * 'subscribed 


by  the  district  attorney,"  but  does  not  require- 
him  to  add  to  his  signature  the  name  of  the 
county  or  of  the  state.  In  People  v.  Ashnauer, 
47  Cal.  98,  the  district  attorney  signed  an  in- 
dictment "Henry  Starr,  District  Attorney," 
without  adding  the  name  of  the  county,  an&  it 
was  held  sufficient.  The  courts  will  take  ju- 
dicial notice  that  the  count v  of  San  Diego  is 
in  the  stale  of  California.  Humboldt  County  v. 
Dinsmore,  75  Cal.  604.  The  motion  to  set 
aside  the  information  and  the  demurrer  thereto, 
for  like  and  other  causes,  were  both  properly 
overruled. 

At  the  trial  the  regular  panel  of  jurors  drawn 
having  been  exhausted  without  securing  a 
sufficient  number  of  competent  jurors,  a  spec- 
ial venire  issued  to  the  sheriff,  commanding 
him  to  summon  additional  persons  to  act  as 
jurors.    Counsel   for  defendant  interposed    a 


be  placed  in  a  state  of  mental  irresponsibility  tbe 
weil>8ettled  principle  of  law  that  a  person  cannot 
take  advantag'e  of  his  own  misconduct  would  g^ov- 
em  in  case  of  his  violation  of  tbe  law  while  in 
that  condition. 

But  In  27  Chicago  Legal  NewB,8{k,1t  was  said  editori- 
ally that  * 'evidence  of  any  knowledge  tbe  patient 
may  have  acquired,  when  In  her  normal  condition, 
of  general  or  particular  criminal  purposes,  on  the 
part  of  her  hypnotlzer  would  be  material  Lin  a 
prosecution  in  which  hypnotism  is  claimed  in  de- 
fense as],  it  might  be  too  harsh  to  apply  the  anal- 
ogy from  drunkenness  to  the  case  of  a  person  who 
was  without  any  ground  for  suspicion  of  criminal 
motives— one,  for  Instance,  who  submitted  to  a 
hypnotist  in  a  Jesting  spirit,  or  out  of  curiosity,  or 
for  supposed  medical  treatment. ^^ 

Ho,  merely  showing  that  a  woman  who  committed 
a  homicide  was  told  to  kill  tbe  deceased  by  her 
husband,  and  that  she  subsequently  did  it,  does  not 
prove  hypnotism,  or,  at  least,  does  not  tend  to 
establish  a  defense  to  a  charge  of  murder.  People 
V.  Wortbtngton.  106  Cal.  106. 

And  testimony  as  to  tbe  effect  of  hypnotism  upon 
those  subject  to  such  influence  is  not  admissible  in 
a  criminal  prosecution  in  which  the  crime  was  al- 
leged to  have  been  committed  under  the  influence 
of  hypnotic  suggestion,  where  there  was  no  evi- 
dence tending  to  show  that  tbe  defendant  was  sub- 
ject to  tbe  disease  If  it  be  such.  People  v.  Worth- 
iugton,  105  Cal.  166. 

V.  Its  use  in  procuring  submiAsion  to  criminal  acta 
or  attacks. 

In  2  Hamflton,  Legal  Med.  541,  542,  it  was  said  that 
hypnosis  might  be  used  as  a  means  to  prevent  re- 
sistence  to  sexual  approach:  but  all  cases  in  which 
accusations  are  made  upon  this  tmsis  should 
be  scrutinized  with  the  greatest  caution.  In  such 
a  case  it  may  not  be  diflicult  to  prove  whether  or 
not  tbe  female  was  amenable  to  hypnosid  or  to  de- 
tect malingering,  but  it  may  be  Impossible  to  show 
that  she  was  in  an  hypnotic  state  at  the  time  of 
the  alleged  sexual  assault;  and  testimony  given  by 
the  subject  should  be  corroborated  by  more  ob- 
jective evidence  than  alleged  perceptions  of  events 
during  such  an  abnormal  state  of  consciousness. 

8o,  In  2  Witthaus  &,  Becker,  Med.  Jur.  434.  435,  a 
case  is  cited  us  given  by  Bellangcr  in  which  the 
sexual  relations  of  a  doctor  and  his  patient  were 
kept  up  only  during  the  hypnotic  state,  and 
knowledge  of  the  conditions  of  afTairs  was  Anally 
revealed  to  the  patient's  mother  in  one  of  the 
seances.  And  it  was  said  that  lethargy  and  cata- 
lepsy are  favorable  to  criminal  purposes,  since  the 
girl  is  absolutely  without  power  to  resist,  and  at- 
tention was  called  to  the  cases  reported  by  Auban 
and  Rowx  in  1865,  in  which  rape  was  repeated  in 
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succeeding  states,  and  to  cases  collected  by  Tou- 
rette  in  Le  Vail  dans  Hypnotisme,  Ann.  d*  Hyg. 
1886,  in  which  several  of  the  victims  were  vinnns 
whose  defloration  was  followed  by  the  usual  pain 
and  bleeding,  and  in  two  cases  pregnancy  re- 
sulted. 

And  in  2  Hamilton,  Legal  Med.  38.  it  was  said 
that  It  Is  possible  to  induce  various  halluciDa- 
ttons  by  hypnotic  suggestion,  and  in  women  they 
not  unnirely  ha%'e  a  sexual  relation. 

So,  in  2  Witthaus  &  Becker,  Med.  Jur.  454,  a  case 
is  reported  in  which  a  girl,  after  visltinjp  a  ther- 
apeutic hypnotlzer  daily  for  some  time  found  her- 
self pregnant,  and  on  examination  her  pregnancy 
dated  from  the  time  of  her  visits.  But  no  mention 
was  made  of  the  fact  that  impregnation  might  have 
been  the  result  of  Intercourse  between  the  visits; 
citing  Devergie  in  Gaz.  Med.  de  Paris  &  Bdin. 
Monthly  Journal,  1860,  vol.  2,  p.  561. 

And  in  "The  Arena,"  vol.  18,  p.  549,  In  an  article 
by  Marion  L.  Dawson,  B.  L.,  on  "Hypnotism  In  Its 
Scientiflo  and  Forensic  Aspects,"  the  Castillian  case 
reported  by  Prosper  Despine  Is  referred  to  in  which 
hypnotic  Influence  was  supposed  to  have  been  ex- 
erted over  a  female  subject  for  an  immoral  pur- 
pose, and  in  which  the  defendant  was  convicted 
and  sentenced  to  confinement  in  the  penitentiary. 

And  in  the  case  of  the  dentist  Levy,  in  the  Rouen 
Assizes  (1878).  the  dentist  was  convicted  of  rape  on 
a  young  woman  in  the  dentist*s  chair  upon  her  tes- 
timony as  to  her  subsequent  condition,  and  that 
of  the  dentist  that  tbe  intercourse  took  place  with 
her  consent,  and  the  report  of  the  medical  exam- 
iners that  the  state  of  nervous  sleep  really  existed, 
and  that  a  girl  might  be  violated  while  her  will  is 
abolished  by  this  means.  2  Witthaus  &  Becker, 
Med.  Jur.  453. 

So,  In  a  case  reported  in  15  Medico- Legal  Journal, 
266,  a  girl  aged  twenty  years  claimed  to  have  been 
kidnapped,  taken  to  the  woods,  stripped  of  part  of 
her  clothing,  and  tied  to  a  tree,  where  she  was 
found  the  next  morning,  and  four  young  men  were 
charged  with  the  crime  and  arrested  and  convicted, 
but  a  new  trial  was  granted,  and  they  were  subse- 
quently convicted  of  sending  improper  letters  to 
her  which  determination  was  also  set  aside:  subse- 
quently she  made  a  sworn  confession  that  her  tes- 
timony was  false,  and  that  the  letters  were  written 
by  her  guardian  and  others  for  the  purpose  of  con- 
victing the  young  men.  but  when  this  confession 
became  known  she  was  taken  to  a  newspaper  of- 
fice by  the  iruardian  and  there  denied  ever  having 
made  it,  and  also  denied  the  confession  when  again 
brought  into  court,  though  it  was  witnessed  by 
four  prominent  and  trustworthy  citiaens,  tbe 
guardian  being  present  when  the  denials  were 
made.  Subsequently  she  escaped  from  the  guar- 
dian's residence,  and  declared  that  the  confes&ions 
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challeage  to  the  panel  under  this  special  venire, 
upon  the  ground  of  the  sheriff  being  disquali- 
fied by  reason  of  bias,  etc.  The  challenge 
was  traversed  by  the  district  attorney.  Ail 
the  jurors,  including  those  accepted  and  those 
summoned  under  the  special  venire,  were  ex- 
cluded from  the  court  room,  and  testimony 
taken;  the  sheriff  testifying  to  facts  clearly 
showing  him  to  have  been  biased,  and  to  hav- 
ing had  and  expressed  an  unqualified  opinion, 
etc. ;  whereupon  the  people  confessed  the  chal- 
lenge, and  the  court  directed  an  affidavit  to  be 
made  by  the  sheriff,  embodying  the  substance 
of  his  testimony  as  given,  which  was  verified 
and  filed,  the  challenge  sustained,  and  a  venire 
issued  to  the  coroner. 

Defendant  objected  to  filing  the  affidavit, 
moved  to  strike  it  out,  and  predicates  error  on 
the  action  of  the  court  in  refusing  so  to  do.     It 


would  seem  to  the  ordinary  mind  that,  defend- 
ant having  secured  the  on]y  object  of  his  chal- 
lenge, it  could  matter  but  little  to  him  as  to  the 
form  in  which  the  facts  appeared  of  record, 
where,  as  here,  the  jurors  were  not  present, 
and  he  could  by  no  possibility  be  injured  by 
the  testimony  or  affidavit.  Conceding,  there- 
fore, without  deciding,  that  filing  the  affidavit 
was  an  irregularity,  it  was  one  which  did  not 
injure  the  defendant,  and  affords  no  ground 
for  reversal.    Penal  Code,  §  1268. 

During  the  progress  of  the  trial,  the  court, 
upon  the  several  adjournments  from  day  to 
day,  after  admonishing  the  jurors,  as  provided 
by  §  1122  of  the  Penal  Code,  permitted  them 
to  separate,  and  this  is  assigned  as  error.  This 
was  a  matter  resting  in  the  discretion  of  the 
court,  and  was  not  error.     Penal  Code,  §  1121. 

The  next  error  assigned  is  as  follows:  "The 


were  absolutely  true,  and  said  that  he  had  such  an 
Influence  over  her  that  she  was  'helpless  to  do  oth- 
erwise than  as  he  told  her  to  do. 

In  13  Medico. Letral  JournaK  254,  W.  XavlerSud- 
dutb  said,  in  an  article  on  "Hypnotism  and  Crime,'* 
however,  that  hypnosis  would  be  no  plea  in  defense 
of  rape,  because  a  truly  virtuous  woman  would  re- 
sent the  least  approach  toward  familiarity  in  the 
hypnotic  state,  even  as  she  would  in  the  waking 
condition,  and  if  the  immoral  suggestions  were 
persisted  In  It  would  awaken  her,  but  that  inter- 
course might  be  had  with  a  courtesan  in  a  hypnotic 
state,  and  that  she  might  be  led  to  believe  that  the 
act  was  done  by  a  perfectly  innocent  person,  but 
that  anyone  who  should  allege  seduction  in  a 
hypnotic  condition  would  proclaim  herself  an  im- 
moral person. 

And  In  13  Medico- Legal  Journal,  241,  Dr.  H.  A. 
Parky n  of  Chicago,  who  was  present  when  the 
Briggs-Plcklns  case  occurred,  is  quoted,  in  an  ar- 
ticle by  W.  Xavier  Sudduth  of  Chicago  on  "Hyp- 
notism and  Crime,**  as  saying  that  this  case  was 
one  of  hysteria,  or  of  original  sin.  That  when  the 
Briggs  girl  and  her  girl  companion  first  returned 
after  their  two  days*  absence  nothing  was  said 
about  hypnotism:  but  when  people  began  to  talk 
about  and  shun  them  they  found  it  necessary 
to  iiunt  up  an  excuse  for  their  absence,  and  to  ac- 
count for  their  presence  in  the  place  where  they 
were  found.  That  the  Hriggs  girl  knew  something 
of  hypnotism,  and  was  shrewd,  sentimental,  and 
hysterical,  and  that  she  may  have  Imagined  the 
commission  of  a  crime  during  a  hysterical  moment, 
OP  she  may  have  concocted  the  story  to  screen  her 
part  in  the  case,  and  that  no  one  who  knows  any- 
thing  about  the  case  now  believes  that  hypnotism 
bad  anything  to  do  with  it. 

Id  2  Hamilton,  Legal  Med.  542,  it  was  said  that  the 
hypnotic  state  is  one  pre-eminently  hallucinatory, 
and  therefore  prone  to  originate  fal^e  ideas,  espe- 
cially in  the  hypnotic  subject,  and  that  for  this 
reason  there  can  be  no  excuse  for  the  induction  of 
the  hypnotic  condition  in  a  female  by  a  man  with- 
out the  presence  of  witnesses. 

YL  Its  use  as  an  inquisitorial  agent. 

In  Bouvier*s  Law  Dictionary,  Kawle*s  Revision, 
title.  Hypnotism^  it  was  said  that  the  use  of  hyp- 
notism as  an  inquisitorial  agent  is  permitted  by  the 
law  in  Holland,  citing  95  Law  Times,  500. 

And  in  2  Wittbaus  8c  Becker,  Med.  Jur.  454,  It  was 
said  that  In  hypnotism  there  is  a  complete  loss  of 
memory  of  events  which  take  place  during  sleep, 
on  waking.  The  memory  recurs  in  succeeding 
states,  however,  so  that  the  crime  must  be  de- 
scribed while  the  subject  is  under  hypnotic  Influ- 
ence at  some  subsequent  date. 

Ajid  a  case  is  reported  in  15  Medico-Legal 
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Journal,  206.  taken  from  the  American  Journal  of 
Insanity,  1848,  in  which  a  man  was  accused  by  an 
hysteric  lunatic  of  an  attempt  to  murder  her;  she 
was  hypnotized  and  her  narration  of  the  story 
during  the  hypnotic  state  varied  decidedly  from 
that  given  In  the  conscious  state,  and  the  mes- 
merizer  was  permitted  to  testify  to  such  facts. 

In  3  American  Lawyer,  635,  it  was  said  by  H. 
Oerald  Cbapio,  LL.  B.,  in  an  article  on  ''The  For- 
ensic Aspect  of  Hypnotism,*'  however,  that  the 
condition  of  the  subject  during  hypnosis  is  almost 
identical  with  natural  sleep,  and  that  therefore 
the  general  rule  of  law  that  statements  during 
sleep  are  not  receivable  in  evidence  should  apply, 
and  that  hypnotism  should  not  be  made  use  of  for 
the  purpose  of  eliciting  testimony. 

This  is  the  view  adopted  by  the  principal  case. 

And  In  61  Alb.  L.  J.  87,  H.  M.  Bannister,  M.  D.,  in 
an  article  upon  "Hypnotic  Influence  in  Criminal 
Cases,**  said  that  when  an  individual  is  fully  in  the 
hypnotic  condition  he  can  be  made  to  say  any- 
thing, and  even  honest  questioning  may  act  as 
false  suggestion,  and  that  therefore  any  confes- 
sion or  admission  made  by  hypnotized  persons 
ought  to  be  legally  excluded:  that  susceptibility 
to  suggestion,  even  to  the  extent  of  affecting 
bodily  functions,  does  not  necessarily  imply  the 
hypnotic  condition,  though  the  difference  is  to 
some  extent  one  of  degree  only;  this  must  be  re- 
membered in  considering  or  estimating  the  value 
of  testimony. 

VII.  Its  curative  uses— propriety  of  restraint. 

Hypnotism  may  Influence  some  patients  to  anaes- 
thaesia,  so  that  surgical  operations  can  be  per- 
formed without  pain,  but  such  possibilities  are 
rare,  or  it  would  come  into  more  general  use. 
Cievinger,  Medical  Jurisprudence  of  Insanity,p.l07l 

And  faith  healers.  Christian  Scientists,  and 
others,  who  sufficiently  impress  the  Imagination, 
occasionally  effect  cures  of  minor  ailments,  but  all 
organic  troubles  are  beyond  the  reach  of  such 
means  of  cure,  as  is  also  the  loss  of  an  eye  or  an 
amputated  leg.  Cievinger,  Medical  Jurisprudence 
of  Insanity,  p.  107. 

And  in  the  report  of  the  committee  on  hypnotism 
of  the  British  Medical  Association  at  the  Birming- 
ham, meeting,  1800,  reported  In  U  Medico- Legal 
Journal,  73,  It  was  said  that  the  committee  was  of 
the  opinion  that  as  a  therapeutic  agent  hypnotism 
is  frequently  effective  In  relieving  pain,  procuring 
sleep,  and  alleviating  many  functional  ailments, 
as  to  its  permanent  efficacy  in  the  treatment  of 
drunkenness  the  evidence  before  the  committee  is 
encouraging,  but  not  conclusive. 

So.  In  15  Medico-Legal  Journal,  367,  Thomas  Bas- 
aett  Keycs.  M.  D.,  of  Chicago,  in  an  article  entitled 
"Criminality  and  Degeneracy;  Its  Treatment  by 
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jury  retire  in  charge  of  B.  P.  Hill,  elisor.  See 
lolio  277.  The  minutes  of  the  clerk  and  the 
records  fail  to  show  any  disqualification  of  the 
coroner."  Had  the  learned  counsel  turned  to 
folios  274,  275,  he  would  have  seen  that  an 
affidavit  was  filed,  showing  that  by  reason  of 
sickness  the  cor.oner  was  physically  unable  to 
perform  the  duty  of  coroner,  that  the  sheriff 
and  his  deputies  were  disqualified  therefrom, 
and  that  therefore  Benjamin  P.  Hill  was  ap- 
pointed an  elisor,  to  take  char/re  of  the  jury, 
etc.  Under  the  circumstances  this  was  entirely 
proper. 

At  this  point,  and  to  the  end  that  some  of  the 
objections  taken  to  the  introduction,  and  re- 
fusal by  the  court  to  permit  the  introduction, 
of  evidence  may  be  the  better  understood,  it 
is  necessary  to  state  the  more  salient  facts  in 
the  case.  On  the  6th  day  of  September,  1895, 
Leroy  R.  Stiles,  aged  sixty-five  years,  his  wife, 
Harriet  Stiles,  aged  sixty    years,  and    J.  B. 


Borden,  the  father  of  Mrs.  Stiles,  aged  eighty- 
five  years,  all  residents  of  Riverside,  went  to 
the  ocean  beach  about  15  miles  above  Ocean - 
side,  in  the  county  of  San  Diego,  for  a  week's 
recreation.  They  were  camped  in  a  tent  on 
the  beach.  On  the  morning  of  the  10th  day 
of  September,  1895,  Mr.  Stiles,  accompanied 
by  Mr.  Borden,  left  Mrs.  Stiles  at  the  lent,  and 
went  up  the  beach  a  distance  of  say  1^ 
miles,  Mr.  Stiles  fishing  as  he  went  along,  and 
Borden  accompanying  him.  While  fishing 
Mr.  Stiles  saw  two  men  on  the  bluff  above 
him,  who  were  going  south  down  the  coast  to- 
ward his  tent,  and  soon  after  called  the  atten- 
tion of  Borden  to  the  fact,  and  advised  the  lat- 
ter to  return  to  the  tent,  as  the  strangers  mi^ht 
frighten  or  annoy  Mrs.  Stiles.  Mr.  Borden 
started  for  the  tent,  which  was  not  in  sight 
from  Stiles'  position.  Some  time  later,  aod 
probably  about  10:30  a.  m.,  Mr.  Stiles  started 
back  for  his  camp,  and  on  reaching  the  tent 


Surgery  and  Hypnotism,"  recommended  hypno- 
tism as  a  cure  for  dipsomania  and  sexual  perver- 
sion, supporting  his  recommendation  with  the 
opinions  of  numerous  medical  men,  and  said  that 
**by  the  use  of  proper  hypnotic  suggrestlons  we 
may  train  the  mind  on  a  correct  basis  and  lead  the 
thougrhts  in  a  proper  channel,  while  unhealthy 
and  criminal  thoughts  may  be  softened,  deadened, 
and  obliterated,  and  thus  by  proper  hypnotic  sugr- 
ffestions.  fearful  passions  may  be  ameliorated. 
The  weakness  of  character  of  the  occasional  crim> 
inal  may  by  strengthened.  The  unresisting  desire 
of  the  criminal  insane  or  kleptomaniac  may  be  re- 
versed to  repulsion.  Under  hypnotism  we  may 
teach  and  even  bring  the  criminal  to  religious 
views  in  truthfulness,  honesty,  and  uprightness." 

Hypnotic  suggestions,  however,  accomplish 
nothing  with  the  insane.  Clevinger,  Medical  Juris- 
prudence of  Insanity,  p.  1092. 

But  there  is  a  diCTerence  of  opinion  as  to  the 
harmfulneas  of  hypnotism;  it  is  probable  that  it 
harms  some  and  does  not  so  affect  others;  at  any 
rate  there  is  enough  danger  to  make  considerable 
caution  necessary,  particularly  as  to  repetitions. 
Clevinger,  Medical  Jurisprudence  of  Insanity, 
p.  107. 

The  fully  developed  hypnotic  state  implying  a 
marked  disturbance  of  consciousness  and  person- 
alty is  an  abnormal  one,  and  may  have  serious 
physical  results  on  the  subject.  H.  M.  Bannister, 
M.  D..  of  Chicago,  in  51  Alb.  L.  J.  8T. 

And  in  BouvJer's  Law  Dictionary,  Rawle^s  Re- 
yislon,  title,  Hupnoiism^  it  was  said  that  the  con. 
sensus  of  medical  opinion  would  seem  to  be  in  fa- 
vor of  regulation  of  hypnotism. 

8o,  in  the  report  of  the  committee  on  hypnotism 
of  the  British  Medical  Association  at  the  Birming- 
ham meeting,  1880,  reported  in  11  Medico- Legal 
Journal,  78,  it  was  said  that  damages  in  the  use  of 
hypnotism  may  arise  from  the  want  of  knowledge, 
carelessness,  or  intentional  abuse,  or  from  too  con- 
tinuous repetition  of  suggestions  in  unsuitable 
cases,  and  that  in  their  opinion  when  used  for 
therapeutic  purposes  its  employment  should  be 
confined  to  qualified  medical  men:  and  they  ex- 
pressed their  strong  disapprobation  of  public  ex- 
hibitions of  hypnotic  phenomena,  and  the  hope 
that  some  legal  restrictions  will  be  placed  upon 
them. 

And  in  the  case  of  Spurgeon  Toung,  reported  in 
U  Medico- Legal  Journal,  629,  the  coroner  of  Chau. 
tauqua  county,  who  was  also  the  health  officer  of 
Jame6town,New  York,  held  an  inquest  with  a  jury 
to  inquire  Into  the  cause  of  Young's  death  and  how 
far  it  was  due  to  or  traceable  to  his  condition  as  af- 
fected by  repeatedly  placing  him  in  a  hypnotic 
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state  by  hypnotlzers  who  were  not  skilled.  The 
jury,  after  hearing  the  answers  of  numerous 
medical  experts  to  hypothetical  questions  involv- 
ing the  facts,  returneid  a  vertflct  of  death  from 
diabetes  and  nervous  exhaustion  caused  by  hyp- 
notic practices  upon  him  for  several  months  prior 
to  his  death,  bis  body  having  been  suspended  be- 
tween two  chairs  while  under  hypnotic  influeace, 
the  back  of  his  head  resting  on  one  chair  and  his 
feet  upon  another  without  other  support,  and  that 
while  so  suspended  a  person  weighing  at  least  180 
pounds  sat  upon  him,  and  that  he  had  also  while 
under  such  influence  been  carried  through  the  va- 
rious stages  of  intoxication  and  delirium  tremens 
and  other  hypnotic  feats,  and  recommended  that 
the  state  legislature  pass  a  law  prohibiting  the 
practice  of  hypnotism. 

In  Russia  no  physician  can  hypnotize  except  in 
the  presence  of  two  others;  and  in  Prussia  public 
exhibitions  of  hypnotism  are  forbidden;  and  in 
France  the  use  of  hypnotic  suggestion  is  limited  to 
the  medical '  profession.  Marion  L.  Dawson,  B.  L., 
in  ''  Hypnotism  in  Its  Scientific  and  Forensic  As- 
pects," in  The  Arena,  vol.  18,  p.  554. 

So,  in  2  Hamilton,  Legal  Med.  212,  it  was  said  {hat 
the  possibility  of  the  commission  of  crime  under 
hypnotic  suggestion  cannot  he  denied,  and  that 
the  practice  of  hypnotism  should  therefore  be 
limited  by  law,  and  public  exhibitions  should  be 
entirely  prohibited. 

Legislation  regulating  the  use  of  hypnotism  and 
prohibiting  its  illegitimate  exercise  has  t>een 
passed  in  Russia.  France,  Italy,  and  Switzerland, 
but  in  the  United  States  the  great  majority  of  the 
profession  is  inclined  to  be  skeptical,  and  iswaitiogr 
for  further  proof.  J.  S.  Rosenberger,  in  1  Kansas 
City  Bar  Monthly,  17. 

In  3  American  Lawyer,  635,  however,  H.  Gerald 
Chapin,  LL.  B.,  in  an  article  on  ^The  Forensic  As- 
pect of  Hypnotism,"  arrived  at  the  conclusion  that 
no  laws  need  be  passed  to  restrain  the  exercise  of 
hypnotism,  and  said  that  it  would  seem  to  be  bet- 
ter to  place  it  within  the  same  category  as  intoxi- 
cating liquors  or  explosives.  Any  person  may 
purchase  or  own  them,  he  is  only  to  be  held  ac- 
countable for  the  manner  of  their  use. 

And  in  The  Arena,  vol.  18,  p.  654,  it  was  said  by 
Marion  L.  Dawson,  B.  L.,  in  an  article  on  "Hsrp- 
notism  in  Its  ScientiiSc  and  Forensic  Aspects,^'' 
that  before  the  medical  profession  can  reasonably 
claim  any  right  to  thesole  useof  psychic  phenomena 
it  should  be  required  to  show  that  physicians  are 
better  qualified  than  other  scientists  to  use  the 
power  for  the  benefit  of  the  affilcted,  and  less  liable 
to  employ  it  for  injurious  purposes.        F.  H.  B. 
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f ouod  Mrs.  Stiles  and  her  father,  Borden,  both 
dead  in  the  tent.  The  death  of  Borden  was 
caused  by  two  bullet  wounds,  one  in  the  head 
and  the  other  in  the  left  breast;  and  the  body 
of  Harriet  Stiles  showed  that  she  had  received 
three  wounds,  which  were  caused  by  two  bul- 
lets. An  autopsy  showed  that  one  bullet  had 
passed  through  the  body  of  Borden,  through 
a  gunny  sack  upon  which  he  was  lying,  and 
was  found  in  the  sand  under  him.  Another 
bullet  had  passed  through  a  cot  which  was  in 
the  tent.  The  wounds  and  the  bullet  found  in- 
dicated that  they  were  fired  from  a  45-caliber 
Colt's  revolver.  The  testimony  connecting  the 
defendant  with  the  murder  was  circumstantial, 
and,  as  is  frequently  the  case  where  circum- 
stantial evidence  is  relied  upon  to  convict, 
consisted  of  a  long  chain  of  circumstances. 
Defendant  made  a  statement  after  his  arrest  to 
the  officers,  and  was  also  a  witness  in  his  own 
behalf.  According  to  his  own  testimony  be 
had  resided  in  San  Diego  in  the  summer  of 
1895,  and  had  become  interested  in  religious 
subjects,  and  in  July  of  that  year  he  went 
from  San  Diego,  in  part  on  foot,  in  part  by 
rail,  and  in  part  by  wagon,  in  the  vicinity  of 
Downey,  to  attend  a  camp  meeting  of  Advent- 
ists,  Salvationists,  or  some  other  religious  sect. 
He  seems  to  have  spent  his  time  at  Downey 
and  in  that  vicinity  until  about  the  6th  of  Sep- 
tember, with  the  exception  of  a  trip  to  San 
Pedro,  where  he  worked  nearly  a  week,  and 
then  returned  to  Fullerton,  a  town  or  village  a 
few  miles  from  Downey.  Anaheim,  etc.  He 
had  made  the  acquaintance  of  an  aged  mem- 
ber of  the  society  holding  the  camp  meeting, 
by  the  name  of  Adams,  who  resided  in  Fuller- 
ton,  and  who  permitted  him  to  sleep  in  a  room 
in  his  house  when  in  town.  When  he  left 
Fullerton,  two  pistols,  which  had  been  left  in 
the  room  occupied  by  him,  one  a  large  white- 
handled  Colt's  revolver  of  45-caliber,  and  the 
other  a  smaller  one,  a  cftrtridge  belt  with  am- 
munition in  it,  a  dagger,  two  shirts,  all  of 
which  belonged  to  R.  F.  Gibson,  were  missing. 
The  larger  revolver  and  the  shirts  had  the  ini- 
tials of  the  owner,  R.  F.  G.,  marked  upon 
them.  A  coat  and  a  few  other  things  were 
taken  from  the  same  room  at  the  same  time. 
Defendant  testified  and  admitted  that  for  the 
last  few  nights  he  occupied  the  room  in 
Adams'  house,  also  spoken  of  as  the  Adams  <& 
Baxter  house;  he  was  excessively  drunk,  and 
knew  little  or  nothing  of  what  occurred.  Ad- 
mitted that  he  had  a  faint  recollection  of  tak- 
ine  and  pawning  or  selling  the  smaller  re- 
volver, and  that  a  day  or  two  later  he  found 
himself  on  his  way  toward  San  Diego  with 
the  coat,  but  denied  emphatically  the  tak- 
ing or  possession  of  the  large  white-handled 
revolver,  or  that  he  had  any  revolver,  or 
that  he  had  a  flour  sack  in  which  he  carried 
clothes  or  other  things,  but  averred  that  be 
did  have  a  bundle  in  a  white  handkerchief  or 
handkerchiefs.  The  question  as  to  the  large 
white- handled  pistol  and  the  flour  sack  became 
leading  factors  in  the  case,  as  we  shall  pres 
ently  see.  Several  persons  in  Fullerton  and 
vicinity  saw  a  large  white-handled  pistol  in 
the  hands  of  defendant  at  Fullerton,  saw  him 
with  a  white  flour  sack,  and  one  person  saw 
him  place  the  pistol,  belt,  etc..  in  the  sack.  One 
of  the  witnesses  who  saw  the  pistol  was  famil- 
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lac  with  it,  and  asked  defendant  if  it  was  not 
*'Gibson's"  gun,"  and  he  answered  **No."  One 
or  two  other  witnesses  who  were  familiar  with 
the  Gibson  pistol  saw  the  one  with  defendant, 
and  said  it  resembled  it,  and  they  thought  it  the 
same,  and  one  of  them  recognized  the  scabbard 
by  a  patch  on  it.  From  the  6th  of  September 
until  the  9th  several  witnesses  met  and  saw 
defendant  on  his  way  to  San  Diego,  with  a 
flour  sack,  and  some  hard  substance  in  it, 
which  caused  the  sack  to  protrude;  one 
thought  it  probably  a  boot  heel,  another  the 
handle  of  a  frying-pan,  etc.  On  the  9th  of 
September  defendant  met  one  Garges  near  El 
Toro  station,  and  they  traveled  south  together, 
walking  on  the  railroad  track.  Garges  was  a 
repairer  of  watches  and  clocks,  and  was  ply- 
ing his  vocation  about  the  country.  He  de- 
scribes defendant  as  carrying  a  white  flour 
sack,  which  he  says  ^'appeared  to  be  an  emptv 
flour  sack,  sometbmg  more  than  half  full."  It 
appeared  to  have  clothing  in  it  and  some  hard 
substance,  like  a  cooking  utensil.  They 
walked  south  that  day,  slept  in  the  open  air  at 
night,  and  on  the  morning  of  the  10th  defend- 
ants stopped  at  a  section  house  on  the  railroad 
at  San  Onofre,  procured  some  bread  from  a 
lady  named  Florence  Steele,  who  wrapped  it  in 
a  newspaper  called  the  '  'Ladies'  World,"  from 
which  she  had  made  a  clipping,  which  paper 
she  identified  afterwards,  as  stated  herein. 
They  followed  the  railroad  south,  saw  a  man 
fishing  (presumably  Stiles),  and  later  a  tent  on 
the  beach,  and  a  person  apparently  bathing  in 
the  surf,  who  defendant  said  was  a  woman. 
Defendant  fell  behind  at  this  point  and  was 
soon  lost  sight  of  by  Garges,  who  continued 
on  his  journey  until  say  2  o'clock  p.  m.  of  the 
same  day,  when,  while  resting,  he  was  again 
joined  by  the  defendant,  who  said  that,  having 
lost  Garges,  he  thought  the  latter  had  taken 
the  wagon  road,  and  that  he,  defendant, 
had  done  the  same,  etc.  They  parted  soon 
after,  Garges  leaving  the  main  line  of  the  road 
to  go  to  Fallbrook,  and  defendant  going  to 
San  Diego,  where  he  arrived  on  the  night  of 
September  11,  when  he  visited  the  room  of  an 
acquaintance,  requested  permission  to  sleep 
with  him  and  to  be  put  on  board  an  English  ship 
in  the  stream,  and  about  to  sail  in  the^morning. 
This  was  declined >nd  defendant  requested  bis 
friend  to  say  nothing:  of  his  presence  there. 
He  was  arrested' a  few  days  later  some  30 
miles  in  the  interior,  where  be  said  he  had 
gone  to  hunt  work.  Over  two  months  later,  a 
white  flour  sack,  much  soiled,  and  resembling 
that  carried,  by  defendant,  was  found  in  a 
thicket  of  brush  near  the  scene  of  the  murder, 
containing  Gibson's  revolver,  with  four  cham- 
bers of  the  cylinder  containing  empty,  and  two 
chambers  loaded,  cartridges,  with  the  belt, 
cartridges,  dagger,  one  of  Gibson's  shirts, 
with  his  initials  on  it,  a  few  slices  of  bread 
wrapped  in  the  newspaper  identified  by  Flor- 
ence Steele,  etc.  The  other  shirt  of  Gibson 
and  the  coat  taken  from  the  same  room  were 
on  the  person  of  the  defendant  when  arrested. 
It  should  also  be  slated  that  Garges  testified 
that,  when  defendant  joined  him  on  the  after- 
noon of  the  10th  of  September,  he  did  not 
have  the  flour  sack  which  he  had  previously 
carried.  Also  that  Stiles  had  a  small  bag  of 
Durham  smoking  tobacco  in  his  tent,  which 
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was  missing  after  the  murder,  and  that  defend- 
ant, who  had  been  previously  begging  tobacco, 
had,  when  he  joined  Garges,  a  sack  of  Dur- 
ham smoking  tobacco.  There  are  other  incul- 
pating circumstances,  but  these  are  deemed 
sufficient  to  show  (1)  that  the  evidence  was 
sufficient  to  warrant  a  verdict  of  guilty;  (2)  to 
show,  by  the  character  of  the  testimony,  that 
the  objections  to  evidence,  which  must,  in  the 
aggregate,  reach  into  the  hundreds,  and  which 
cannot  be  considered  in  detail,  were  mainly  des- 
titute of  merit. 

We  here  notice  what  the  learned  counsel  for 
appellant  terms  a  flagrant  and  gross  error  on 
the  part  of  the  court  in  the  admission  of  evi- 
dence and  refusal  to  strike  out  the  same,  and 
which  he  asserts  calls  for  reversal :  The  testi- 
mony of  Mrs.  Aurelia  Price  was  to  the  effect 
that  she  resided  nearly  2  miles  south  of  Santa 
Ana.  and  some  10  miles  from  Fullerton.  That 
on  the  7th  day  of  September  defendant  came 
to  their  place,  with  the  white  flour  sack,  so 
often  described.  She  described  his  dress,  etc., 
and  identifled  the  sack  presented  in  court  as 
one  like  that  carried.  On  the  next  day,  riz  , 
Sunday,  September  8.  about  11  o'clock  a.  m., 
became  again  to  the  Price  ranch  or  house  with 
the  same  sack,  etc.  At  7  p.  m.  of  the  same 
day  Mrs.  Price  entered  her  bedroom,  and 
smelling  the  fumes  of  tobacco,  which  her  hus- 
band did  not  use.  she  lighted  a  lamp  and 
looked  under  the  bed,  where  she  found  the 
defendant,  who  rushed  out.  and  before  the 
witness  could  get  to  a  shotgun,  he  was  out  of 
the  door,  and  from  the  manner  he  carried  his 
hand  she  thought  he  was  going  to  shoot,  al- 
though she  did  not  see  a  pistol,  and  witness 
ran  out  of  doors.  Defendant  came  to  a  screen, 
and  witness  asked  him  if  his  sack  was  in  the 
house,  and  he  said  "Yes."  Witness  went  in 
the  house  after  it,  and  defendant  ran  off  the 
place.  The  husband  of  the  witness  was  at 
the  barn  when  this  occurred.  It  will  be  borne 
in  mind  that  the  incident  related  is  one 
occurring  during  the  trip  of  defendant  from 
Fullerton  to  San  Diego,  and  that  it  occurred 
during  and  at  the  time  when  defendant  after- 
wards testified  that  he  was  at  least  partially 
unconscious  from  intoxication.  The  Sunday 
morning  alluded  to  is  that  mentioned  by  him 
as  succeeding  the  night  when  he  slept  in  a  box 
car  near  Santa  Ana,  and  first  found  he  had  the 
coat,  hut  he  did  not  know  how  he  came  by  it, 
etc.  The  declared  object  of  the  prosecution 
was  to  show  his  conversation  in  reference  to 
the  sack,  and  to  show  that  defendant  had  a 
pistol.  In  the  latter  respect  the  tt^stimony  of 
the  witness  onl}^  showed  that  from  defendant's 
actions  she  thought  he  had  one,  but  the  evi- 
dence was  admissible  as  an  incident  throwing 
light  upon  the  acts  of  defendant,  his  appear- 
ance, and  his  belongings,  at  a  period  not  re- 
mote from  the  10th  day  of  Sei'tember,  the  day 
of  the  alleged  murder. 

As  was  said  in  Peaple  v.  Rolfe,  61  Cal.  541: 
"It  all  consisied  of  circumstances  moie  or  less 
direct,  tending  to  connect  the  defendant  with 
the  perpetration  of  the  robbery,  and  to  estab- 
lish his  guilt.  Evidence  that  he  was  scon  at 
different  places,  not  far  distant  from  the  rob- 
bery and  on  days  not  remote  from  the  day  on 
which  the  crime  was  committed:  that  he  was 
seen  in  company  with  Hampton,  the  accom- 
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plice,  who  was  used  as  a  witness  on  behalf  of 
the  state;  that  they  were  armed,  one  with  a 
rifle  and  pistol,  and  the  other  with  a  shotgun; 
that  they  had  the  same  dog  with  them;  that 
they  stopped  at  certain  houses,  procured  meals 
there,  and  walked  off  in  certain  directions; 
that  they  made  various  inquiries,  and  other- 
wise conducted  themselves  in  a  suspicious 
manner, — were  all  circumstances  iu  the  case 
which  were   properly  submitted  to  the  jury." 

Touching  the  suggestion  of  counsel  that  the 
evidence  tended  to  prove  the  attempt  of  de- 
fendant to  commit  another  offense,  and  thus 
prejudice  him  in  the  eyes  of  the  jury,  the  case 
of  People  V.  Walters,  98  Cal.  188.  is  in  point. 
In  that  case  the  court,  speaking  through 
Beatty.  Ch.  J.,  said:  **It  is  true  that,  in  trying 
a  person  cbHrged  with  one  offense,  ii  is  ordi- 
narily admissible  to  offer  proof  of  another 
and  distinct  offense,  but  this  only  because  the 
proof  of  a  distinct  offense  has  ordinarily  no 
tendency  to  establish  the  offense  (Charged. 
But  whenever  the  case  is  such  that  proof  of 
one  crime  tends  to  prove  any  fact  material  in 
the  trial  of  another,  such  proof  is  admissible, 
and  the  fact  that  it  may  tend  to  prejudice  the 
defendant  in  the  minds  of  the  jurors  is  no 
ground  for  its  exclusion.  These  remarks  are 
applicable  to  any  case  iu  which  two  persons 
are  murdered  or  assaulted  at  the  same  time, 
and  as  part  of  the  same  transaction."  See  also 
People  V.  Oiinningham,  66  Cal.  668;  People 
V.  Smith,  106  Cal.  74,  82;  People  v.  Ciaig, 
111  Cal.  460,  468;  Pe/yple  v.  Ihdleman,  104 
Cal.  618;  People  v.  La?ie,  101  Cal.  517;  Peo)ile 
v:  Walters,  98  C^al.  188;  People  v.  McGilf^er, 
67  Cal.  55;  People  v.  Sfinders,  114  Cal.  216; 
Moore  v.  UniUd  States,  150  U.  S.  57,  37  L.  ed. 
996;  PcojHe  v.  Harris,  136  N.  Y.  423;  Pierson 
V.  People,  79  N.  Y.  424,  85  Am.  Rep.  6^4: 
Com.  V.  Coe,  115  Mass.  481.  501;  Com.  v.  Mc- 
Carihy,  119  Mass.  354,  355;  t^tate  v.  Patza,  3 
La.  Ann.  513;  Kramer  v.  6Vw.  87  Pa.  299. 
301;  Ooersen  v.  Com.  99  Pa.  388,  899;  Swan  v. 
Com.  104  Pa.  218,  220;  Goersen  v.  Com.  106 
Pa.  477.  496,51  Am.  Rep  AU,  State  \.  Myers, 
82  Mo.  562,  62  Am.  Rep.  389. 

These  cases  are  quoted  and  cited  to  meet, 
not  only  the  foregoing  point,  but  many  other 
objections  offered  in  the  trial  of  the  cause, 
which  space  will  not  permit  us  to  discuss  at 
length;  among  which  may  be  mentioned  ob- 
jections to  evidence  of  the  death  of  Borden, 
the  bullet  and  cot  offered  in  evidence,  the  tak- 
ing of  the  pistols  and  clothing  at  Fullerton, 
etc. 

There  is  a  large  group  of  objections  made  by 
defendant  to  questions  put  to  him  on  cross- 
'  examination,  upon  the  ground,  so  far  as  we 
can  determine,  that  they  were  not  legitimate 
cross-examination,  or  in  explanation  of  any- 
thing he  had  testified  to  In  chief.  The  onlv 
reference  made  to  most  of  them  is  in  the  fol- 
lowing style:  "The  matter  elicited  over  the 
objection  of  defendant  in  folio  1608  was  clearly 
error  and  prejudice."  "The  objection  was 
well  taken  to  the  introduction  of  the  testi- 
monv  admitted."  See  folios  1661.  1662,  1664, 
1666;  1667,  1670,  1672,  1673,  1674,  1675.  1676. 
1678.  1679,  1680.  We  shall  content  ourselves 
with  saying  that  a  careful  review  of  the  scope 
of  the  testimony  given  by  the  defendant  in  his 
examination  in  chief  leads  to  the  conclusion 
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that  one  and  all  of  the  questions  propounded 
to  him  on  cross-examination  were  within  the 
rules  enunciated  by  this  court  in  previous  de- 
<;i8ions,  or  were  unproductive  of  injury  to  de- 
fendant. People  V.  RusseUAQ  Cal.  128;  Peon^e 
V.  Lee  AJi  YuU,  60  Cal.  96;  People  v.  Rabies, 
^9  Cal.  421;  People  v.  Murray,  85  Cal.  350; 
Sfiarp  V.  tiofinan,  79  Cal.  405;  Jackson  v. 
Feather  River  &  G.  Wat^r  Co.  14  Cal.  24;  Neal 
V.  Neal,  58  Cal.  288;  Harper  v.  Lamping,  83 
•Cal.  641. 

Defendant  was  asked  on  cross  examination 
-concerning  a  trip  made  by  him  in,  say  April, 

1895,  to  Los  Angeles.  This  may  or  may  not 
have  been  proper.  The  record  does  not  con- 
tain all  of  defendant's  testimony  on  direct  ex 
amination.     Ii  shows    that    on    January  16, 

1896,  "Joseph  Japhet  Ebanks  [defendant]  re- 
sumed the  stand,  and  proceeds  with  the  ques 
tion:  *  You  spoke  about  your  parentage  yes- 
terday, Mr.  Ebanks  What  nationality  was 
your  father?  You  said  your  parents  were  Eu- 
ropean/ "  etc.  None  of  his  testimony  of  the 
previous  day  is  in  the  record,  and  he  may  have 
testified  as  to  his  visit  to  Los  Angeles.  Error 
must  affirmatively  appear,  and  will  not  be  pre- 
sumed. P«?p?e  V.  Ty»nter«,  29  Cal.  661 ;  People 
V.  Barton,  8»  Cal.  176:  People  v.  Gibson,  106 
Cal.  458;  PeopU  v.  Reilly,  106  Cal.  648.  But, 
as  stated  above,  if  this  is  not  correct,  there 
was  nothins:  in  his  answers  which  could  have 
injured  defendant. 

Defendant  called  as  a  witness  one  B.  A. 
Stephens,  and  offered  to  prove  by  him  that  he 
was  an  expert  hypnotist,  that  he  had  hypno- 
tized defendant,  and  that  when  hypotized  de 
fendant  had  made  a  statement  to  him  in  regard 
to  his  knowledge  of  the  affair,  from  which 
statement  witness  is  ready  to  testify  that  the 
defendant  is  not  gtiilty,  and  that  defendant  de- 
nies his  guilt  while  in  that  condition.  The 
court  sustained  an  objection  to  the  testi- 
mony. The  court  said:  ''The  law  of  the 
United  States  does  not  recognize  hypnotism. 
It  would  be  an  illegal  defense,  and  I  cannot 
admit  it."  The  court  then  repeated,  in  sub- 
stance, what  il  had  said  to  the  jury,  and  told 
them  to  disregard  the  offer.  We  shall  not 
stop  to  argue  the  point,  and  only  add  the  court 
was  right. 

After  the  trial  had  been  pending  some  ten 
days,  but  before  the  prosecution  closed  its 
case,  counsel  for  the  defendant  interposed  a 
challenge  to  W.  A.  Begole,  one  of  the  jurors 
impaneled  to  try  said  cause,  upon  the  ground 
that  he  was  a  member  of  the  grand  jury  of  the 
•county  which  bad  been  impaneled  before  the 
trial  of  this  case  came  on,  had  taken  a  recess 
to  meet  in  the  future,  and  had  not  yet  been 
•discharged,  and  that  such  facts  were  unknown 
to  the  defendant  or  his  counsel  at  the  time  said 
Begole  was  accepted  as  a  juror  in  this  case. 
The  challenge  was  denied  The  defendant 
was  prosecuted  by  information  filed  long  be- 
fore the  grand  jury  met,  and  there  is  no  inti- 
mation that  it  ever  had  anything  to  do  with 
Ibis  case.  "Having  served  on  a  grand  jury 
which  found  the  indictment,  or  on  a  coroner  s 
jury  which  inquired  into  the  death  of  a  person 
whose  death  is  the  subject  of  the  indictment  or 
information,"  afford  grounds  for  challenge. 
Penal  Code,  §  1074.  But  this  case  does  not 
>come  within  that  provision,  j^  Appellant  gives 
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us  no  reason  for  holding  the  juror  incompe- 
tent, and  we  know  of  none.  We  find  no  er- 
ror in  the  rulings  of  the  court  upon  impanel- 
ing the  jury. 

It  is  urged  that  the  death  warrant  was,  on 
the  9th  day  of  April,  1896,  signed  by  the  su- 
perior judge,  "not  in  the  presence  of  the  de- 
fendant, nor  in  the  presence  of  his  counsel,  and 
without  the  knowledge  or  consent  of  the  coun- 
sel of  defendant,  or  of  the  defendant  himself." 
The  judgment  was  entered  on  April  6,  1896, 
consequently  the  order  referred  to  was  an  or- 
der made  after  judgment,  from  which  an  ap- 
peal will  lie  under  §  1237  of  the  Penal  Code. 
People  V.  Spragite,  54  Cal.  92;  People  v.  Atc- 
Nulty,  95  Cal.  594.  Defendant  has  appealed 
from  the  judgment,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial,  but  not  from 
the  order  made  after  final  judgment  of  which 
he  now  complains. 

The  court  refused  to  give  two  instructions 
asked  by  the  defendant,  which  are  as  follows: 
"The  jury  are  instructed  that,  if  there  is  any 
one  single  fact  proved  to  the  satisfaction  of  the 
jury,  by  a  preponderance  of  evidence,  which 
is  inconsistent  with  the  guilt  of  the  defendant, 
to  raise  a  reasonable  doubt,  and  the  jury 
should  acquit  the  defendant.  Refused.  Pierce, 
J.  You  are  instructed  that  it  is  the  settled 
policy  of  the  law  that  a  person  charged  with  a 
crime  must  be  acquitted,  unless  the  evidence 
on  the  case  establishes  his  guilt  beyond  all  rea- 
sonable doubt,  and  it  is  better  that  a  hundred 
guilty  persons  escape  punishment  than  that 
one  who  is  innocent  be  punished.  Refused. 
Pierce,  J."  The  meaning  of  the  first  of  these 
instructions  is  involved  in  doubt,  and  the  final 
clause  of  the  second  instruction  is  uncalled  for. 
The  whole  doctrine  of  reasonable  doubt  was 
fully  and  properly  laid  before  the  jury  by  the 
court  in  the  instructions  which  it  gave  appar- 
ently on  its  own  motion,  and  also  in  those 
given  on  behalf  of  defendant,  marked  1,  2,  4, 
5,  6,  8.  10,  11,  and  12.  We  quote  the  fifth, 
sixth,  and  eighth  of  those  instructions  of  the 
defendant  given  by  the  court.  They  are  as 
follows:  ''It  is  not  sufficient  to  warrant  a  con- 
viction in  a  criminal  case  that  the  evidence  is 
merely  such  that  a  man  of  prudence  would  act 
upon  it  in  his  own  affairs  of  the  greatest  im- 
portance. Men  frequently  act  in  their  own 
grave  and  important  concerns  without  a  firm 
conviction  that  a  conclusion  upon  which  they 
proceed  to  act  is  correct:  but,  having  deliber- 
ately weighed  all  the  facts  and  circumstances 
know  to  them,  thev  form  a  conclusion,  upon 
which  they  proceed  to  act,  although  they  may 
not  be  fully  convinced  of  its  correc  ness.  But 
this  degree  of  certainty  is  wholly  insufficient 
to  authorize  a  verdict  of  guilty  in  a  criminal 
tase.  In  such  a  case  the  jury  should  be  fully 
convinced  of  the  correctness  of  their  conclu- 
sion that  the  defendant  is  guilty,  and  that  con- 
viction should  be  so  clear  and  strong  as  to  ex- 
clude from  their  minds  all  reasonable  doubt 
that  their  conclusion  is  correct.  Given. 
Pierce,  J."  (6)  "You  are  instructed  that  mere 
probabilities  are  not  sufficient  to  warrant  con- 
victions; nor  is  it  sufficient  that  the  greater 
weight  or  preponderance  of  the  evidence  sup- 
ports the  allegation  of  the  information;  nor  is 
It  sufficient  that,  upon  the  doctrine  of  chances, 
it  is  more  probable  that  the  defendant  is  guilty 
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than  that  he  is  innocent.  To  warrant  a  con- 
viction the  defendant  must  be  proved  to  be 
guilty  so  clearly  and  conclusively  that  there  is 
no  reasonable  doubt  upon  which  he  can  be  in- 
nocent, when  all  the  evidence  in  the  case  is 
considered  together.  Given.  Pierce.  J."  (8) 
•The  court  further  instructs  the  jury  that  in 
this  case  the  law  does  not  require  of  the  de- 
fendant that  he  prove  himself  innocent,  but 
the  law  imposes  upon  the  prosecution  to  prove 
that  the  defendant  is  guilty  in  the  manner  and 
forna  charged  in  the  information,  to  the  satis- 
faction of  the  jury  beyond  all  reasonable 
doubt;  and,  unless  this  has  been  done,  it  is 
your  duty  to  find  the  defendant  not  cruiltv. 
Given.    Pierce,  J."  ' 

The  instructions,  taken  as  a  whole,  are  quite 
as  favorable  to  the  defendant  as  the  facts  and 
law  will  warrant. 

The  other  alleged  errors  need  not  be  noticed. 
We  have  studied  the  printed  record  of  696 
pages  with  the  care  and  solicitude  which  the  im- 
portance of  the  case  and  the  grave  results  to  the 
defendant  demand  at  our  hands,  and,  as  a  re- 
sult, we  recommend  that  the  judgment  and  or- 
der appealed  from  be  aflarmed,  and  that  the 
court  below  be  directed  to  bring  the  defendant 
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before  it,  and  then  and  there  fix  a  day  for  carry- 
ing the  judgment  into  execution. 

We  concur:    Belcher,  C;  Chipman,  C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are 
affirmed,  and  the  court  below  is  directed  to 
bring  the  defendant  before  it.  and  then  and 
there  fix  a  day  for  carrying  the  judgment  into 
execution. 

McFarland,  J.: 

I  concur  in  the  judgment  and  in  the  opin- 
ion of  Mr.  Commissioner  Searls;  but  what 
is  said  in  the  opinion  on  the  subject  of 
hyponotism  must  be  taken  as  applicable  to 
the  testimony  offered  on  that  subject  in  this 
case,  which  was  clearly  inadmissible,  and  not 
as  covering  the  whole  subject.  It  will  not  be 
necessary  to  determine  whether  or  not  testi- 
mony tending  to  show  that  a  defendant  com- 
mitted the  act  charged  while  in  a  hypnotic 
condition  is  admissible  until  a  case  involving 
that  precise  question  shall  be  presented. 

We  concur:  Henahaw,  J. ;  Van  Fleet,  J. 
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1.  The  maintenance  of  a  state  univer- 
fdty  established  by  the  state  Constitution  Is  a 
public  purpose. 

8.  The  maintenance  of  free  scholar- 
flhips  in  a  state  uniTersity,  for  the  sup- 
port of  those  students  who  are  dependent  upon 
their  own  exertions  for  their  education  and 
financially  unable  to  obtain  It  otherwise,  who 
shall  pass  the  most  meritorious  examinations,  is 
the  use  of  funds  for  a  private  purpose,  and  a 
statute  appropriatinff  public  moneys  therefor  is 
In  violation  of  Const,  art.  4,  §  4«,  prohibltlnjr 
grrants  in  aid  of  any  individual. 

3.  Taxes  for  the  benefit  of  private  in- 
dividuals are  within  the  direct  prohibition  of 
Const,  art.  10,  §  3. 

4*   Provisions  for  the  creation  of  a  "free 

C  scholarship  fund"  in  a  statute  which  pro- 
vides  for  using  three  fourths  of  ;the  annual  in- 

NOTK.— In  respect  to  the  constitutionality  of  a 
succession  tax  which  imposes  a  bisrher  rate  on 
large  sums  than  upon  small  ones,  see  the  late  de- 
cision of  the  United  States  Supreme  Court  in  the 
Illinois  case  of  Magoun  v.  Illinois  Trust  A  Sav. 
Bank,  170  U.  8. 283,  42  L.  ed.  — . 

For  other  cases  as  to  constitutionality  of  succes- 
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come  for  the  support  of  students  who  get  the 
scholarships  cannot  be  sustained,  when  the  pro- 
vision for  such  use  of  the  income  is  unconstitu- 
tional. 

5.  The  estate  of  a  deceased  person  caa- 
not  be  subjected  to  a  collateral  inher- 
itance tax  by  statute  passed  after  the  death  of 
the  owner,  where  the  Constitution  prohibits  ret- 
rospective legislation. 

6.  A  succession  tax  is  an  excise  or  duty 
upon  the  right  of  a  person  or  corporation  to  re- 
ceive property  by  devise  or  inheritance  from  an- 
other under  the  regulation  of  the  state. 

7.  The  tax  to  be  levied  upon  the  ap» 
praised  value  of  the  whole  estate  left 
by  a  deceased  person,  except  such  part  a& 
is  exempt  under  the  Missouri  act  of  1897,  amend, 
ing  the  act  of  1895,  by  adding  $  '*la,"  is  a  tax  upon 
the  property  of  the  deceased,  and  not  upon  the- 
devisees  and  legatees,  and  is  therefore  unconsti- 
tutional because  it  is  not  levied  in  proportion  to- 
the  value  of  the  property,  as  required  by  Const^ 
art  10,  6  4. 

8.  A  succession  tax  which  is  levied  at. 
dilferent  rates  on  legacies  of  different 
amounts,  although  made  to  persons  of  the  same 
class,  is,  when  it  constitutes  a  property  tax,  in 
violation  of  the  rule  of  uniformity  prescribed  by- 
Const,  art.  10,  §  8. 

(March  16, 1898.) 

WRITS  OF  CERTIORARI  to  review  judg- 
ments  of  probate  courts  assessing  the  col- 


slon  taxes,  see  State,  Schwartz,  v.  Ferris  (Ohio)  8» 
L.  R.  A.  218;  State  v.  Alston  (Tenn.)  28L.  R,  A.  178; 
Mlnot  V.  Winthrop  (Mass.)  28  L.  R.  A.  1259:  State  v. 
Hamlin  (Me.)  25  L.  R.A.  632:  State,  Gelsthorpe,  r^ 
Furnell  (Mont.)  30  L,  R.  A.  170;  State,  Davidson^ 
V.  Gorman  (Minn.)  2  L.  R.  A,  701. 
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lateral  inberitance  taxes  upon  the  estates  of  cer- 
tain deceased  persons.    Proceedings  quashed. 

The  facts  are  stated  in  tbe  opinion. 

Messrs.  Turner  A  Hinton,  C.  B.  Sebas- 
tian, and  W.  M.  Williams,  for  relator 
Garth: 

John  C.  Con  ley  died  prior  to  the  passage  of 
the  amendatory  acts  of  March  16  and  17.  1897. 
If,  therefore,  the  'act  of  April  1. 1895,  is  in  con- 
flict with  the  Constitution,  there  was  no  law  in 
force  at  the  time  of  his  death,  imposing  a  col- 
lateral succession  tax. 

Const,  art.  2,  §  15;  Re  Seaman,  147  N.  Y. 
69;  Re  Embury,  20  Misc.  75;  Be  Boosevelt,  143 
N.  Y.  120.  25  L.  R.  A.  695. 

The  act  of  April  1.  1895,  is  in  conflict  with 
^  28  of  art.  4  of  the  Constitution  of  this  state. 

Witzman  v.  Soutltern  R.  Co.  131  Mo.  612; 
State,  Steel,  v.  Baker,  129  Mo.  482;  StaU,  Kirk- 
uood,  V.  Heege,  135  Mo.  112:  Henderson  v.  I^n- 
don  dt  L.  Ins.  Co,  135  Ind.  23.  20  L.  R.  A.  827; 
Moses  y.  Mobile,  52  Ala.  198. 

The  tax  provided  for  by  this  act  is  not  lev- 
ied for  a  public  purpose  within  the  meaning  of 
§  3  of  art.  10  of  tbe  Constitution. 

Deal  V.  Mississippi  County,  107  Mo.  464,  14 
L.  R.  A.  622:  Citizens'  Sat.  db  L.  Asso.  v.  To- 
peka,  20  Wall.  655.  22  L.  ed.  455;  Cole  v.  La 
Grange,  118  U.  S.  1.  28  L.  ed.  896;  LoweU  v. 
Boston,  til  Mass.  463,  15  Am.  Rep.  89;  State, 
Qriffith,  V.  Osawkee  Twp,  14  Kan.  418,  19  Am. 
Rep.  99;  Kingman  v.  Brocion,  153  Mass.  255, 
11  L  R.  A.  123;  Allen  v.  Jay^  60  Me.  124,  11 
Am.  Rep.  185:  Feldman  V.Charleston,  23  S.  C. 
57,  55  Am.  Rep.  6;  Mead  v.  Actan,  189  Mass. 
841. 

The  bounty  created  by  the  act  is  to  be  paid 
to  a  favored  class,  who  are  in  no  wise  a  public 
charge,  and  are  not  treated  as  such.  It  is,  in 
effect,  the  exaction  of  money  from  one  class  of 
persons  for  the  benefit  of  another  class. 

It  is  class  legislation  of  the  most  objection- 
able character. 

Cooley,  Taxn.  2d  ed.  p.  221;  Burroughs, 
Taxn.  pp.  18-21:  Sewiekley  School  LHst.v.  Os 
borne  School  Dist.QP&.  Dist.  R.  211;  Philadel- 
pfiia  Asso,  for  Belief  of  Disabled  Firemen  v. 
Wood,  39  Pa.  78;  SUite^.  Grifflth,  v.  Onawkee 
Twp.  14  Kan.  418,  19  Am.  Rep.  %^;  Mead  v. 
Acton,  139  Mass.  841;  Henderson  v.  London  <fe 
L,  Ins.  Co.  135  Ind.  23.  20  L.  R.  A.  827;  Hitch- 
cock V.  St.  Louis,  49  Mo.  484. 

It  cannot  be  presumed  that  the  legislature 
would  have  provided  for  the  tax  at  all,  if  it 
was  not  to  be  used  for  the  special  purpose  men- 
tioned. The  various  provisions  of  the  act  are 
wholly  inseparable,  so  far  as  the  general  ob- 
ject is  concerned. 

Webb  V.  Lafayette  County,  67  Mo.  868; 
Chambe  v.  Durfee,  100  Mich.  112;  Cooley, 
Const  Lim.  §  178. 

The  tax  created  by  the  1st  section  of  the  act 
of  April  1,  1895,  is  not  "uniform  upon  the 
same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax."  It 
charges  a  higher  rate  when  the  amount  of  the 
property  exceeds  $10,000,  than  when  its  value 
is  less  than  that  sum,  and  is  in  violation  of  §  3, 
art.  10,  of  the  Constitution  of  this  state;  and 
also,  of  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  and,  if  regarded  as  a 
tax  upon  the  property  of  the  state,  it  is  not  lev- 
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led  in  proportion  to  value,  and  cannot  be  up- 
held under  §  4,  art.  10,  of  tbe  Constitution. 

State,  Schwartz,  v.  Ferns,  58  Ohio  St.  314, 
30  L.  R.  A.  218;  State,  Davidson,  v.  Gr^rman, 
40  Minn.  232.  2  L.  R.  A.  701;  Curry  v.  Spencer, 
61  N.  H.  624,  60  Am.  Rep.  337;  State,  Sander- 
son, y.  Mann,  76  Wis.  469;  State  v.  Hamlin, 
86  Me.  504,  25  L.  R.  A.  632;  St.  Louis  v. 
Spiegel,  75  Mo.  145;  Slate  v.  Julow,  129  Mo. 
X63,  29  L.  R  A.  257;  Be  Westurn,  152  N.  Y. 
93;  San  Mateo  County  v.  Sout/iern  P.  B.  Co. 
13  Fed.  Rep.  722. 

A  succession  tax  would  necessarily  be  im- 
posed upon  the  respective  parlies  succeeding  to 
the  residue  of  the  estate,  after  payment  of 
debts. 

State,  Sanderson,  v.  Mann,  76  Wis.  469;  Ma- 
son V.  Sargent,  104  U.  8.  689.  26  L.  ed.  894. 

Under  the  construction  of  the  probate  court, 
this  tax  was  assessed  upon  the  estate  as  a 
whole,  and  the  executors  directed  to  pay  it  as 
any  other  charge  upon  said  estate. 

The  act  overlooks  the  fundamental  principle 
upon  which  a  succession  tax  is  based. 

Be  Westurn,  152  N.  Y.  98. 

If  the  act  is  unconstitutional,  because  it  fails 
to  provide  for  notice  and  a  hearing,  it  cannot 
subsequently  be  validated  by  the  appearance 
of  the  parties  interested  before  the  probate 
judge. 

Stuart  V.  Palmer,  74  N. Y.  183. 30  Am.  Rep. 
289;  Dos  Passes.  Inheritance  Tax  Law,  2d  ed. 
^  22;  Evans  y.  Fall  River  County  (S.  D.)  68  N. 
W.  195;  Bieswaenger  v.  Werner,  5  Mo.  App. 
582. 

Where  an  act,  or  portion  of  an  act,  is 
amended  so  as  to  read  in  a  prescribed  way  the 
section  amended,  it  is  entirely  repealed  and  ob- 
literated thereby. 

Endlich,  Interpretation  of  Statutes,  §  196,. 
p.  265;  State,  Kemper,  v.  St.  Louis,  K.  G.  <Sb  J^. 
B.  Co.  9  Mo.  App.  532;  Be  Prime,  136  N.  Y. 
847,  18  L.  R.  A.  713;  Knox  v.  Baldwin,  80  N. 
Y.  610. 

The  order  of  the  probate  court,  levying  a  tax 
in  excess  of  5  per  cent,  was  beyond  its  juris- 
diction and  without  authority  of  law. 

Knox  V:  Baldwin,  80  N.  Y.  610. 

Messrs,  M.  F.  Watts,  Silas  B.  Jones, 
Frank  M.  Estes,  and  L.  F.  Parker  for 
relator  Wilfley. 

Messrs,  William  J.  Stone,  G.  S.  Hoss, 
and  D.  C.  Reeves,  for  respondents: 

The  jurisdiction  conferred  by  the  acts  of 
1897  on  the  probate  courts  to  fix  the  valuation 
of  estates,  directing  the  payment  of  the  taxes, 
etc.,  applies  to  estates  in  process  of  administra- 
tion prior  to  the  passage  of  those  acts,  and  sub- 
ject to  tbe  tax  imposed  by  the  act  of  1895. 

State,  Bosenblalt,  v.  Kerr,  8  Mo.  App.  125; 
State,  Kemper,  v.  St.  Louis,  K.  C  &  N.  B.  Co, 
9  Mo.  App.  532;  St.  Joseph  <fe  /.  B.  Co.  v.  Cud- 
more,  103  Mo.  684;  Van  B/ieeden  v.  Bush,  44 
Mo.  App.  283;  Lovell  v.  Davis,  52  Mo.  App. 
342;  Kick  v.  Doerste,  45  Mo.  App.  134;  SUite, 
Police  Comrs,,  v.  St,  Ijouis  County  Ct.  34  Mo. 
546;  Wells/iear  v.  Kelley,  69  Mo.  354;  Porter  v. 
Mariner,  50  Mo.  367;  State  v.  Johnson,  81  Mo. 
60;  StaU,  Cramer,  v.  Hager,  91  Mo.  456;  Von 
Hoffman  v.  Quincy,  4  Wall.  535,  18  L.  ed. 
403;  Wood  v.  Westborough,  140  Mass.  403; 
Logan  v.  Logan,  77  Ind.  558;  Coffman  v.  Bank 
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of  Kentucky,  40  Miss.  29,  90  Am.  Dec.  813; 
Cook  V.  Qray,  2  Houst.  (Del.)  455. 81  Am.  Dec. 
188;  Scobfyw,  Gibson,  17  Ind.  572,  79  Am.  Dec. 
490;  Johnson  v.  Wells  County  Comrs.  107  Ind. 
25;  i^park^  v.  Clapper,  80  Ind.  208;  Ex  parU 
BvckUy,  53  Ala.  48;  Flinn  v.  Parsons,  60  Ind. 
574:  Bronson  v.  Kimie,  1  How.  811.  315,  11  L. 
€d.  143,  144;  Guild  v.  Rogers,  8  Barb.  502;  Jones 
V.  Crittenden,  4  N.  C.  (I  Taylor's  Law  Repos. 
885),  55,  6  Am.  Dec.  581 ;  Wood  v.  Wood,  14  Rich, 
L.  148;  Raihbone  v.  Bradford,  1  Ala.  812;  Ex 
parte  Pollard,  40  Ala.  77;  Starkweather  v. 
Haices,  10  Wis.  126;  Maynes  v.  Moore,  16  Ind. 
116;  Hopkins  v.  J<?w«i».  22  Ind.  810;  Wel)b  v. 
ifwr^  25  Ind.  4;  >Sfw«7A  v.  B/^<7W,  84  111.  864; 
Templeion  v.  i/<w7?e,  82  111.  491;  Frost  v.  Ilsley, 
54  ]!ile.  845;  CV?o«a  River  S.  B.  Co.  v.  Barclau, 
80  Ala.  1-^;  PhiUmck  v.  Philbrick,  89  N.  H. 
468;  iT^M^  v.  (?r^en  Bay,  84  Wis.  628;  Leatliers 
V.  Shipbuilders'  Bank,  40  Me.  886;  Bigeluw  v. 
Pritchard,  21  Pick.  169;  i>«7i/tf.y  v.  ^^a^^  Zfen*:, 
15  Ark.  16;  BvckingJiam  v.  Moss,  40  Conn.  461; 
Dobbins  Y.  First  Nat.  Bank,  112  111.  558;  Wins- 
low  V.  jPe</p/6.  Walratfi,  117  III.  152;  A"to<«  v. 
Shreres,  81  Iowa,  615;  Cooley,  Const.  Lim. 
p.  287. 

If  a  slate  legislature  shall  pass  a  law  within 
the  general  scope  of  its  constitutional  powers, 
the  courts  cannot  pronounce  it  void  because  in 
their  judgment  it  may  be  unwise  as  a  matter 
of  public  policy  or  contrary  to  the  principles 
of  natural  justice. 

Odder  v.  Bull,  8  Dall.  386,  1  L.  ed.  648;  Sat- 
terlee  v.  Matthewson,  2  Pet.  880,  7  L.  ed.  458; 
A'orris  v.  Clym^r,  2  Pa.  285. 

The  tax  levied  by  ?5  1  of  the  act  of  April 
1,  1895.  is  not  a  tax  on  property,  but  is 
a  tax,  excise,  or  bonus  imposed  on  the  privl 
lege  of  succeeding  to  property  of  decedents  by 
gilt  or  inheritance. 

Strode  v.  Com.  52  Pa.  182:  Eyre  v.  Jacob.  14 
Gralt.  422,  78  Am.  Dec.  867;  United  States  v. 
Perkins,  168  U.  S.  625,  41  L.  ed.  287;  Wallace 
V.  Myers,  :38  Fed.  Rep.  184,  4  L.  R.  A.  171;  Re 
Vanderbilt,  ^  Connoly,  819;  State  v.  Alston,  94 
Tenn.  680.  28  L  R.  A.  178:  Minot  v.  Winthrop, 
162  Mass.  128,  26  L.  R.  A.  259;  Suite  v.  Uam- 
hn,  86  Me.  504.  25  L.  R.  A.  633:  Pvllen  v. 
Wake  County  Comrs.  66  N.  C.  863;  Kochersper- 
ger  v.  Drake,  167  III.  122;  Dos  Passes,  Inherit- 
ance Tax  Law,  2d  ed.  ^  2,  p.  5. 

A  provision  in  the  statute  making  the  tax  a 
lien  on  property  affected  by  it  does  not  make 
it  a  tax  on  property,  or  in  auy  wise  change  the 
nature  of  the  tax. 

Slate,  Schitartz,  v.  Ferris,  53  Ohio  St.  326, 
80  L.  R.  A.  218. 

The  taxes  imposed  by  ^§  2  and  8  of  the 
act  in  question  are  taxes  levied  on  privileges, 
and  not  on  property. 

Strode  v.  Com.  52  Pa.  182;  Eure  v.  Jacob,  14 
'Gralt.  422,  73  Am.  Dec.  367;  United  States  v. 
Perkins,  163  U.  S.  625,  41  L.  ed.  287;  Re  Mc- 
Phermn,  104  N.  Y.  820,  58  Am.  Rep.  502;  Re 
Vanderbilt,  2  Connoly,  819;  State  v.  Alston,  94 
Tenn.  680, 28  L.  R.  A.  178;  Minot  v.  Winthrop, 
162  Mass.  123,  26  L.  R.  A.  259;  State  v.  Ham- 
lin, 86  Me.  504,  25  L.  R.  A.  632:  Pullen  v.  Wake 
County  Comrs.  66  N.  C.  863;  Walluce  v.  Myers. 
3S  Fed.  Rep.  184,  4  L.  R.  A.  171. 

The  act  in  question  does  not  conflict  with 
^  8,  art.  10.  of  the  Constitution. 

1.  The  section  of  the  Constitution  referred 
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to  does  not  apply  to  special  tales  on  privi- 
leges. 

St.  Louis  V.  Green,  7  Mo.  App.  468;  GIqmow 
V.  Rowse,  43  Mo.  480;  American  Union  Erp. 
Co.  V.  St.  Joseph,  66  Mo.  675,  27  Am.  Rep. 
382;  Garrett  v.  St.  Uuis,  25  Mo.  510,  69  Am. 
Dec.  475;  Farrar  v.  St.  Louis,  80  Mo.  386; 
Egyptian  Lecee  Co.  v.  Hardin,  27  Mo.  495.  72 
Am.  Dec.  276;  St.  Joseph  v.  Anthony,  80  Mo. 
537;  Adams  ▼.  Lindell,  72  Mo.  198;  St.  Jo^ph, 
Gibson,  y.Owen,  110  Mo.  455;  Newton  v.  Ate?a- 
son,  81  Kan.  151,  47  Am.  Rep.  486;  Ex  parte 
Robinson,  12  Neb.  269,  28  Am.  Rep.  794. 

2.  If  that  section  does  apply  to  the  taxes  in 
question,  then  the  statute  is  not  in  conflict 
with  that  section  of  the  Constitution  requiring 
uniformity.  All  the  taxes  imposed  by  the 
statute  are  uniform  upon  the  same  class  of 
subjects. 

Kochersperger  v.  Drake,  167  111.  122:  New 
Orleans  v.  Kaufman,  29  La.  Ann.  283,  29  Am. 
Rep.  328;  East  St.  Louis  v.  Wehruno,  46  111. 
394;  Sacramento  v.  Crocker,  16  Cal.  120;  State 
Bd.  of  Assessors  v.  Central  R.  Co.  48  N.  J.  L. 
146;  Minot  v.  Winthrop,  162  Mass.  123.  26  L. 
R.  A.  259;  C(m.  v.  Moore,  25  Gratt.  956. 

Before  the  courts  will  declare  a  tax  yotd 
there  must  be  an  absence  of  all  passible  public 
interest  in  the  purposes  for  which  the  tax  is 
levied;  and  in  passing  upon  the  question  the 
courts  fi:ive  great  weight  to  the  legislative  as- 
sertion. 

Booth  V.  Woodbury,  32  Conn.  128;  Brodhead 
V.  Milwaukee,  19  Wis.  625.  88  Am.  Dec.  711; 
State  V.  Neimi  County,  1  N.  D.  88.  8  L.  R.  A. 
283;  Speer  v.  Blairsville  ScJiool  Directors,  50 
Pa.  152;  Schenlev  v.  Allegheny,  26  Pa.  180; 
People,  Detroit  <fe  //.  R.  Co.,  v.  Salem  Twp. 
Board,  20  Mich.  475,  4  Am.  Rep.  400;  Guilford 
v.  Chenango  County  Supers.  13  N.  Y.  143. 

If  there  be  the  least  possibility  that  making 
the  gift  will  be  promotive  in  any  degree  of  the 
public  welfare,  it  becomes  a  question  of  policy 
and  not  of  natural  justice,  and  the  determina- 
tion of  the  legislature  is  conclusive. 

Sharpless  v.  Philadelphia,  21  Pa.  174.  69 
Am.  Dec.  759;  Booth  v.  Woodbury,  32  Conn. 
128;  Citizens*  Sav.  &  L.  Asso.  v.  Tor>eka,  20 
Wall.  655,  22  L.  ed.  455;  PeopU,  Board  of 
Water  Comrs.,  v.  East  Saginaw,  88  Mich.  164: 
Tide-  Water  Co.  v.  Coster,  18  N.  J.  Eq.  51K,  90 
Am.  Dec.  634;  Chicago,  D.  &  V.  R.  Co.  v. 
Smith,  62  111.  268,  14  Am.  Rep.  99;  People, 
Stickney,  v.  Marshall,  6  111.  672;  People,  Har^ 
less,  V.  Hatch,  33  III.  180;  Ex  part^  M'Colinm, 
1  Cow.  554;  Thmnas  v.  Wand,  24  Wend.  65; 
Darlington  v.  New  York,  81  N.  Y.  164.  88  Am. 
Dec.  248:  Briggs  v.  Whipple,  6  Vt.  95;  Exempt 
Firemen's  Benev.  Fundy.  Roome,9'i  N.Y.  818; 
People,  McCullough,  v.  Pachece,  27  Cal.  175; 
New  Orleans  v.  Clark,  95  U.  S.  654,  24  L.  ed. 
522;  Mount  v.  State,  Richey,  90  Ind.  81.  46 
Am.  Rep.  192;  l^ng  v.  Richmond  County 
Comrs.  76  N.  C.  280. 

There  is  no  necessity  for  notice  to  interested 
parties  when  the  property  is  valued  and  the 
tax  is  levied  by  the  probate  court,  as  the  par- 
ties have  their  day  in  court  before  the  tax  can 
be  collected. 

St.  Louis  V.  Richeson,  76  Mo.  470;  Kaneae 
V.  Huling,  87  Mo.  203;  Saxton  Nat.  Bank  ▼. 
Carswell,  126  Mo.  486;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  ed.  616;  Hagar  v.  Ree- 
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lamaiion  Dist.  No.  108,  111  U.  S.  701.  28  L. 
€d.  569:  Kentucky  Railroad  Tax  Gases,  115  U. 
S.  821,  29  L.  ed.  414;  State  v.  Hamlin,  86  Me. 
504.  25  L.  R.  A.  682. 

Personal  property  of  a  resideDt  decedent, 
'Whether  situated  within  or  without  the  state, 
is  subject  to  the  collateral  inheritance  tax  law. 

m  Swift,  137  N.  Y.  77, 18  L.  R.  A.  709.  See 
also  Re  Merriam,  141 N.  Y.  479;  Strode  v.  Com. 
52  Pa.  181:  Re  Knoedler,  140  N.  Y.  377:  Miller 
V.  Com.  Ill  Pa.  321;  WiUiamson's  Estate,  153 
Pa.  508. 

A  law  may  stand  so  far  as  it  is  constitutional, 
although  it  has  in  it  certain  provisions  which 
are  not  valid. 

State  V.  Clarke,  54  Mo.  36;  St.  Louis  v.  St. 
Louifi  R.  Co.  89  Mo.  44,  58  Am.  Rep.  82;  State, 
AuU,  v.  FiM,  119  Mo.  612;  St.  Louis  d  S.  F. 
R.  Co.  V.  Ertms  dt  H.  Fire  Brick  Co.  85  Mo. 
307;  St.ite,  Magqard.  v.  Pond,  93  Mo.  635; 
larkio  v.  Cook,  120  Mo.  1:  Gordon  v.  Gornes, 
47  N.  Y.  608;  Allen  v.  Louisiana,  103  U.  8. 
80,  26  L.  ed.  818. 

By  the  term  "clear  market  value"  is  meant 
the  actual  market  value  of  the  estate  at  the 
date  of  the  death  of  the  decedent,  after  first 
deducting  all  just  and  legal  demands  for  which 
the  estate  is  liable. 

Commonwealt7i*s  Appeal,  127  Pa.  440;  Re 
Millward,  6  Misc.  425;  Lihes's  Estate,  155  Pa. 
«78. 

Mr.  P.  N,  Judflon  also  for  respondents. 

Gantt.  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  oriffinal  proceeding  in  this  court 
for  a  writ  of  certiorari  to  the  judge  of  the  pro 
bate  court  of  Boone  county,  commanding  him 
to  send  up  the  record  of  his  proceedings  in  the 
matter  of  the  assessment  and  levy  of  a  collat- 
eral succession  tax  upon  the  estate  of  John  C. 
Conley,  late  of  said  county,  deceased.  The 
writ  was  issued,  and  made  returnable  to  divi- 
aion  No.  2  of  this  court:  but  owing  to  the  im- 
portance of  the  question  involved,  and  the  fact 
that  a  similar  writ  had  also  been  issued  upon 
the  application  of  L.  R.  Wilfley.  executor  of 
Busan  E.  Spear,  against  Judge  liassicur,  judge 
of  the  probate  court  of  the  city  of  St.  Louis, 
returnable  to  the  court  in  banc,  this  cause  was 
transferred  to  the  court  in  banc;  and,  the  rec 
ords  of  the  probate  court  in  each  case  having 
been  removed  into  this  court,  the  two  cases 
"were  heard  together,  upon  a  motion  to  quash 
the  proceedings  for  want  of  jurisdiction  in  said 
courts  to  assess  and  levy  said  collateral  succes- 
sion tax.  John  C.  Conley  died  in  Boone 
county,  Missouri,  on  the  (jth  day  of  December, 
1896,  leaving  an  estate,  consistmg  of  realty  in 
this  and  other  states,  and  of  bonds,  notes,  cer- 
tificates of  stock,  and  other  securities.  His 
-will,  dated  February  18,  1896,  was  duly  estab 
lisbed  and  admitted  to  probate  by  the  "probate 
court  of  Boone  county,  on  the  7th  of  Decem- 
ber, 1896.  The  said  testator  was  never  mar 
Tied.  He  made  a  bequest  of  $20,000  for  chari- 
table purposes,  and  gave  the  remainder  of  his 
estate,  in  different  amounts,  to  his  collateral 
relatives.  He  gave  some  special  legacies  of  a 
•certain  amount,  and,  after  the  payment  of 
various  special  bequests,  the  residue  of  the  es- 
tate is  given  by  his  will  to  certain  nephews  and 
Bieces  named  in  the  residuary  clause.  Letters 
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testamentary  were  duly  issued  to  the  relators, 
who  qualified  as  executors  of  the  will  on  the 
15th  of  December,  1896,  and  filed  their  inven- 
tory  on  the  11th  of  January,  1897.  The  pro- 
bate court,  on  the  30th  of  August,  1897,  en- 
tered an  order  of  record  reciting  the  death  of 
said  John  C.  Conley,  the  probating  of  his  will, 
and  setting  out  the  terms  thereof,  the  date  of 
letters  testamentary,  and  of  the  filing  of  the  in- 
ventory, and,  over  the  protest  of  the  relators 
(who  waived  formal  notice  of  the  proceedings, 
but  objected  to  the  right  of  the  court  to  make 
such  assessment),  proceeded  to  fix  the  value  of 
said  estate,  for  the  purposes  of  the  collateral 
succession  tax,  under  the  act  of  April  1,  1895. 
and  the  amendatory  acts  of  1897.  The  court 
found  that  the  sum  of  |20,000  was  given  by 
the  will,  to  trustees,  for  charitable  purposes: 
$18,391.31  of  the  estate  will  be  required  to  pay 
the  debts  of  the  testator  (so  far  as  appeared  up 
to  the  date  of  that  order)  and  other  legal  de- 
mands; that  the  real  estate  in  the  state  of  Mis- 
souri was  of  the  value  of  $45,660;  and  that  the 
personal  property  of  the  estate  was  of  the  value 
of  $132,919.34,— making  a  total  valuation  of 
$228,579.34.  The  court  deducted  from  this 
amount  the  sum  of  $20,000,  given  for  charita- 
ble purposes,  and  $18,391.34,  required  to  pay 
debts  and  expenses  of  the  administration,  and 
held  and  determined  that  the  clear  market 
value  of  all  of  said  property  subject  to  such 
tax  was  $190,188,  and  that  said  amount  was 
subject  to  the  payment  of  a  collateral  succes- 
sion tax  of  $5  for  each  and  every  $100  of  such 
sum.  up  to  $10,000;  and  $12.50  for  every  $100 
in  value  in  excess  of  said  sum  of  $10,000. 
Eighty  five  shares  of  stock  in  the  Bank  of 
Hico,  Texas,  of  the  par  value  of  $8,925,  was  in- 
cluded in  the  above  valuation.  The  court 
then  levied  and  charged  said  estate  with  a  total 
tax  of  $23,023.50,  and  ordered  the  executors  to 
pay  the  same.  All  these  facts  appear  upon  the 
face  of  the  record  of  the  probate  court.  A 
similar  state  of  facts  exists  as  to  the  tax  on 
Susan  E.  Spear's  estate,  in  all  material  re- 
spects. 

The  constitutionality  of  the  act  of  the  gen- 
eral assembly  of  Missouri  entitled  "An  Act 
Providing  for  the  Endowment  of  the  State 
University,  and  for  the  Establishment  and  En- 
dowment of  Free  Scholarships  of  Merit  Therein 
in  Each  County,"  approved  April  1,  1895,  and 
of  an  act  of  the  general  assembly  entitled  "An 
Act  to  Amend  an  Act  Passed  by  the  38th  Gen- 
eral Assembly  of  the  State  of  Missouri,  Enti- 
tled *  An  Act  Providing  for  the  Endowment  of 
the  State  University,  and  for  the  Endowment 
of  Free  Scholarships  of  Merit  Therein  in  Each 
County,'  by  Adding  a  New  Section  after  §  1 
of  Said  Act,  to  be  Numbered  §  l^r,  which  New 
Section  Shall  Read  as  Follows,  'approved 
March  16,  lb97,' "  is  directly  assailed  in  and  by 
these  proceedings.  The  proposition  of  relators 
is  that  both  the  act  of  April  1,  1895,  and  the 
amendatory  act  of  March  16,  1897,  are  void, 
because  in  conflict  with  various  provisions 
of  the  Constitution  of  Missouri  and  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States.  No  question  is  raised  as  to  the 
power  of  this  court  by  certiorari  to  supervise 
the  proceedings  in  the  probate  courts,  and,  if 
their  action  in  levying  said  taxes  is  found  in 
excess  of  their  powers,  to  quash  their  proceed- 
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ings,  and  we  have  no  doubt  of  our  power  to 
do  80.  At  the  risk  of  being  deemed  prolix, 
we  will  insert  so  much  of  the  acts  as  bear  di- 
rectly upon  the  questions  raised. 

The  act  was  passed  in  1895,  and  amended  by 
two  acts  passed  in  1897.  As  amended,  it  pro- 
vides, among  other  things,  as  follows: 

**Sec.  1.  That  all  property  conveyed  by  will, 
or  by  the  death  of  an  intestate,  ...  to  any 
persons  other  than  the  father,  mother,  hus- 
band, wife  or  direct  lineal  descendant  of  the 
testator,  intestate,  .  .  .  except  property 
conveyed  for  some  educational,  charitable,  or 
religious  purpose  exclusively,  shall  be  subject 
to  the  payment  of  a  collateral  succession  tax 
of  $5  for  each  and  every  $100  of  the  clear 
market  value  of  such  property. 

"Sec.  2.  That  in  addition  to  the  fees  now 
provided  by  law,  no  corporation  shall  be  or- 
ganized under  the  laws  of  this  state,  and  no 
foreign  corporation  shall  do  business  in  this 
state  unless  the  incorporators  shall,  upon  filing 
the  articles  of  association,  pay  to  the  state 
treasurer,  in  trust  for  the  state  of  Missouri,  to 
be  disposed  of  as  hereinafter  provided  in  this 
act,  the  sum  of  twenty -five  hundreths  of  a  dol- 
lar for  every  $1,000  of  the  capital  stock  of  such 
corporation  as  a  franchise  fee;  and  a  like  fran- 
chise fee  shall  be  paid  in  the  same  manner  on 
every  $1,000  of  the  increase  of  the  capital 
stock  of  any  corporation. 

"Sec.  8.  That  every  manufacturer  of  patent 
medicines  shall  annually  pay  a  license  tax  of 
$25. 

**Sec.  4.  That  all  moneys,  which  may  here- 
after escheat  to  the  state,  shall  be  distributed 
,  in  the  manner  provided  by  this  act. 

'*Sec.  5.  That  all  taxes',  fees,  or  moneys  re- 
ceived under  this  act  by  any  county  official, 
shall  be  paid  during  the  first  week  of  the  .fol- 
lowing month  to  the  county  treasurer,  who 
shall  credit  three  fourths  to  a  fund  hereby 
created,  to  be  known  as  *  the  slate  university 
scholarship  fund,'  and  remit  the  remaining  one 
fourth  to  the  state  treasurer;  and  from  all 
money  received  directly  by  the  stale  treasurer 
under  this  act,  he  shall  monthly  reserve  one 
fourth,  and  remit  the  remaining  three  fourths 
to  all  the  county  treasurers  of  the  state,  to  be 
credited  to  'the  state  university  scholarship 
fund '  of  such  counties. 

"Sec.  6.  That  all  moneys  received  by  the 
state  treasurer  to  be  retained  by  him  under 
this  act  shall  be  deposited  in  the  state  treasury 
to  the  credit  of  the  '  seminary  fund '  as  pro- 
vided by  law. 

"Sec.  7.  That  all  moneys  received  by  the 
county  treasurer  of  each  county  to  be  credited 
to  *  the  state  university  scholarship  fund '  shall 
be  forever  kept  and  preserved  as  a  sacred  per- 
manent fund;  and  shall  be  invested  and  loaned 
in  the  manner  provided  in  this  act." 

Sections  8,  9,  and  10  of  the  act  are  in  the 
following  words: 

"Sec.  8.  The  income  of  the  moneys  in  '  the 
state  university  scholarship  fund  '  shall  be 
collected  annually,  and  one  fourth  of  the  same 
added  to  the  principal,  and  the  remaining 
three  fourths  shall  be  faithfully  appropriated 
for  establishing  and  maintaining  free  scholar- 
ships in  the  state  universitv,  the  amounts  and 
terms  of  which  shall  be  fixed  and  changed 
from  time  to  time,  as  may  be  necessary,  on 
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the  written  order  and  resolution  of  the  board 
of  curators  of  the  state  university. 

"Sec.  9.  On  the  first  week  of  August  of 
each  year,  beginning  with  the  first  Monday 
after  due  notice  thereof,  as  prescribed  by  the 
county  court,  in  two  newspapers  in  each 
county,  representing  different  political  parties 
where  such  newspapers  exist,  there  shall  be 
held  at  the  court-house,  in  the  county  seat,  aa 
examination  of  all  applicants  qualified  under 
the  law  to  be  students  of  the  university.  Such 
applicants  shall  be  actual  residents  of  the 
county,  and  such  examinations  shall  be  con- 
ducted  by  three  examiners,  one  of  whom  shall 
first  be  appointed  by  written  notice  to  the 
county  clerk  by  the  president  of  the  board  of 
curators  of  the  university  during  the  month 
of  July,  and  one  selected  thereafter  by  the 
county  court,  of  another  political  faith,  and 
the  third  selected  by  the  agreement  of  the  two- 
so  chosen,  with  power  in  the  county  court,  or 
the  presiding  judge  thereof  in  vacation,  to  fill 
all  vacancies  in  the  position  of  examiner;  and 
such  examination  shall  be  written,  and  shall 
meet  the  requirements  for  entrance  in  the 
academic  department  of  the  university:  pro- 
vided, that  the  duties  imposed  on  county 
courts  or  the  judges  thereof,  by  this  section, 
shall  be  discharged  in  the  city  of  St.  Louis  by 
the  mayor. 

"Sec.  10.  Those  applicants  passing  the  best 
and  most  meritorious  examinations,  to  the- 
number  of  scholarships  established  in  each  re- 
spective county,  shall  be  awarded  such  scholar- 
ships, and  be  entitled  thereon  to  enter  free  of 
matriculation  fees  any  department,  school,  or 
college  of  the  universitj;,  and  have  paid  to- 
them  in  equal  monthly  instalments  while  at- 
tending the  university,  the  sum  provided  by 
the  scholarship  so  awarded,  for  defraying  the 
expenses  of  such  attendance;  provided,  that 
no  applicant  shall  be  qualified  to  receive  such 
scholarship  unless  such  examiners  shall  be 
satisfied  that  the  applicant  is  dependent  upon 
his  own  exertions  for  his  education,  and  finan- 
cially unable  to  otherwise  obtain  the  same." 

By  comparison  .of  the  act  thus  revised  and 
amended  in  1897  with  the  original  act  of  1895, 
it  will  be  seen  that  the  progressive  feature  of 
the  original  act,  to  wit,  the  increase  of  7i  per 
cent  on  amounts  of  over  $10,000,  is  repealed,, 
and  specific  provision  is  added  for  valuation 
of  inheritances  and  enforcing  the  collection  of 
the  tax.  Amendments  are  also  made  to  §§  2. 
and  3  in  matters  not  material  in  the  present 
proceeding;  while  in  §  5,  the  basis  of  the  dis- 
tribution of  the  funds  collected  by  the  state 
treasurer  in  trust  under  the  provisions  of  the 
act,  is  arranged  so  that  it  is  made  in  the  differ- 
ent counties  on  the  basis  of  representation  m 
the  general  assembly. 

Lying  at  the  threshold  of  this  discussion  is- 
the  objection  which  goes  to  the  very  substance 
of  this  enactment,  ft  is  insisted  that  the  tax 
provided  in  the  act  is  not  levied  for  a  public 
purpose,  within  the  meaning  of  §  3  of  art.  10- 
of  the  Constitution  of  Missouri,  which  ordains 
that  "taxes  may  be  levied  and  collected  for 
public  purposes  only."  This  provision  of  our 
Constitution  accords  with  the  definition  of  a 
"tax,"  as  expounded  by  the  courts  and  law 
writers  of  this  country.  Judge  Cooley,  in  bis 
work  on    Constitutional    Limitations,    saysL 
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"Taxes  are  burdens  or  charges  imposed  by 
the  legislature  upon  persons  or  property  to 
raise  money  for  public  purposes."  Judge 
-Coulter,  in  Northern  Liberties  v.  St  John's 
Church,  18  Pa.  104,  said:  *'I  think  the  com- 
mon mind  has  everywhere  taken  in  the  under- 
standing that  taxes  are  a  public  imposition, 
levied  by  authority  of  the  government,  for 
the  purpose  of  carrying  on  the  government  in 
all  its  machinery  and  operations;  that  tbey 
are  imposed  for  a  public  purpose."  The  Su- 
preme Court  of  the  United  States,  in  Citizeuft 
Sav.  d  L.  Asso,  v.  Topeka,  20  Wall.  665,  22 
L.  ed.  455,  in  a  luminous  opinion  by  Judge 
Miller,  after  a  review  of  the  authorities  and  a 
discussion  of  the  power  to  tax,  laid  it  down  as 
an  established  principle  that  ''beyond  cavil 
4here  can  be  no  lawful  tax  which  is  not  laid 
for  a  publio  purpose."  In  He  New  York,  11 
Johns.  80,  the  court  said:  "The  word  'taxes' 
means  burdens,  charges  of  impositions,  put  or 
set  upon  persons  or  property  for  public  uses, 
and  this  is  the  definition  which  Lord  Coke 
gives  to  the  word  Halliage'  (2  Co.  Inst.  532); 
and  Lord  Holt,  in  Carth.  488  \^Brewsterv,  Kid- 
yeU\,  gives  the  same  definition,  in  substance, 
of  the  word  '  tax.'  "  Chief  Justice  Appleton, 
in  Allen  v.  Jay,  60  Me.  124,  11  Am.  Rep.  185, 
says:  "A  tax  is  a  sum  of  money  assessed  un- 
der the  authority  of  the  state  on  the  person  or 
property  of  an  individual,  for  the  use  of  the 
state.  '  Taxation/  by  the  very  meaning  of  the 
term,  implies  the  raising  of  money  for  public 
uses,  and  excludes  the  raising  if  for  private 
objects  and  purposes."  Judge  Jere  Black,  in 
Sharpless  v.  Philadelphia,  21  Pa.  167.  59  Am. 
Rep.  759,  says:  "I  have  conceded  that  a  law 
authorizing  taxation  for  any  other  than  public 
purposes  is  void." 

We  construe  §  8  of  art.  10  of  our  Constitu- 
tion as  a  direct  inhibition  upon  the  general 
assembly  to  levv  a  tax  for  a  private  purpose, 
or  for  the  benefit  of  any  private  individual. 
The  language  used  is  not  susceptible  of  any 
other  construction.  We  shall  assume  withoiit 
further  comment  that,  if  the  act  under  review 
authorizes  the  levy  of  a  tax,  that  tax  must  be 
for  a  public  purpose;  otherwise,  it  is  a  direct 
Tiolation  of  the  Constitution  of  this  state. 
Does  it  authorize  a  tax?  The  learned  counsel 
for  the  probate  judges  argues  that  it  is  not 
strictly  a  tax.  He  says:  "Although  called  a 
'  tax,'  it  is  not  properly  so,  but  a  bonus  or 
price  exacted  from  the  collateral  kindred  and 
-strangers  to  the  blood,  as  the  condition  upon 
which  they  take  the  estate  whose  owner  is 
dead."  But.  even  if  such  a  distinction  can  be 
maintained,  the  contention  does  not  reach  the 
vital  point  upon  which  the  relators  insist, 
namely,  that,  by  whatever  name  this  burden 
or  excise,  tax,  bonus,  or  exaction  from  the 
citizen  may  be  called,  still  it  falls  within  the 
purview  of  the  word  "taxes,"  as  used  in 
the  8d  section  of  article  10  of  our  Constitution. 
The  word  in  that  section  is  used  in  its  generic 
sense,  as  expounded  by  lexicographers,  judges, 
and  lawyers  long  before  its  use  in  our  organic 
law.  In  the  sense  that  taxes  can  only  be  levied 
for  a  public  purpose,  that  word  includes  every 
character  and  kind  of  tax,  general  or  special. 
The  power  of  the  state  to  demand  such  a 
bonus  is  referable,  and  referable  only,  to  the 
taxing  power;  so  that,  whether  this  "collateral 
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'  succession  tax,"  as  it  is  denominated  by  the 
legislature,  be  termed  a  tax  or  a  bonus,  an 
excise,  a  price  imposed  for  the  privilege  of 
taking  an  estate  by  will  or  inheritance,  it  must 
be  levied  or  exacted  for  a  public  purpose  only 
under  our  Constitution,  and  under  those  limi- 
tations on  the  taxing  power  which  exist  in  the 
very  nature  of  our  free  institutions.  Miller, 
Const.  U.  S.  p.  242.  Outside  of  express  con- 
stitutional inhibitions,  there  are  limitations 
upon  the  powers  of  every  branch  of  our 
governments,  state  and  Federal.  Every  branch 
has  its  limitations  short  of  absolute  power. 
The  Supreme  Court  of  the  United  States  ex- 
pressed it  in  these  words:  "No  court  .  .  . 
would  hesitate  to  declare  void  a  stat- 
ute which  enacted  that  A  and  B,  who 
were  husband  and  wife  to  each  other, 
should  be  so  no  longer,  but  that  A  should 
thereafter  be  the  husband  of  C,  and  B  the 
wife  of  D,  or  which  should  enact  that  the 
homestead  now  owned  by  A  should  no  longer 
be  his,  but  should  henceforth  be  the  property 
of  B."  And  in  the  same  case  the  court  fur- 
ther said:  "  To  lay  With  one  hand  the  power 
of  the  government  on  the  property  of  the  citi- 
zen, and  with  the  other  to  bestow  it  upon  fa- 
vored individuals,  to  aid  private  enterprises 
and  build  up  private  fortunes,  is  none  the  less 
a  robbery  because  it  is  done  under  the  forms 
of  law,  and  is  called  '  taxation.'  This  is  not 
legislation.  It  is  a  decree  under  legislative 
forms."  [20  Wall.  663,  664,  22  L.  ed.  461]. 
That  the  state  of  Missouri,  for  public  purposes, 
may  assess  and  levy  taxes  upon  the  succession  or 
devolution  of  property  under  our  inheritance 
laws  or  statute  of  wills,  subject  only  to  the 
prohibitions  of  the  Constitution  of  the  state  and 
the  Constitution  of  the  United  States,  we  have 
no  doubt  whatever.  The  constitutionality  of 
such  a  tax  has  been  too  long  affirmed  by  the 
courts  of  last  resort  to  admit  of  doubt;  but  we 
have  not  found  nor  have  counsel  pointed  to 
any  statute  which  has  received  the  sanction  of 
the  courts  which  levied  such  a  tax  for  other 
than  a  plainly  public  purpose.  Is  the  purpose 
for  which  the  act  in  question  authorizes  this 
collateral  succession  tax  a  public  one?  Per- 
haps few  branches  of  the  law  have  been  more 
carefully  considered  than  that  which  this  in- 
quiry suggests.  The  duty  and  power  of  im- 
posing taxes  is  a  legislative  one,  and  the  pre- 
sumption is,  and  must  be,  that  the  legislature 
will  only  levy  a  tax  for  a  public  purpose;  and 
the  courts  are  only  justified  in  interposing 
when  it  clearly  appears  that  the  Constitution, 
which  is  the  supreme  law  governing  both  the 
legislature  and  the  courts,  has  been  or  will  be 
violated  by  tbe  enforcement  of  the  legislative 
purpose.  What  is  and  what  is  not  a  public 
purpose  is  not  always  easily  determined. 
The  Supren^e  Court  of  the  United  States  in 
Citizens*  Sdv.  &  L.  Asso.  v.  Tojyeka,  20  Wall. 
655,  22  L.  ed.  455,  states  the  rule  to  be  that 
"  in  deciding  whether,  in  the  given  case,  the 
object  for  which  the  taxes  are  assessed  falls 
upon  tbe  one  side  or  the  other  of  this  line,  they 
[the  courts]  must  be  govwned  mainly  by  the 
course  and  usage  of  the  government,  the  ob- 
jects for  which  taxes  have  been  customarily 
and  by  long  course  of  legislation  levied,  what 
objects  or  purposes  have  been  considered  neces- 
sary to  the  support  and  for  the  proper  use  of 
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the  government,  whether  state  or  municipal. 
Whatever  lawfully  pertains  to  this,  and  is 
sanctioned  by  time  and  acquiescence  of  the 
people  may  well  be  held  to  belong  to  the  pub- 
lic use,  and  proper  for  the  mamtenance  of 
good  government,  though  this  may  not  be  the 
only  criterion  of  rightful  taxation."  The  su- 
preme court  of  Michigan,  in  People,  Detroit  dh 
II.  R,  Co.,  V.  Salem  Ticp.  Board,  20  Mich.  452, 
4  Am.  Rep.  400,  with  signal  ability  and  thor- 
oughness, discussed  this  question,  and  came 
to  the  conclusion  that  *'  the  term  *  public  pur- 
pose,' as  employed  to  denote  the  objects  for 
which  taxes  may  be  levied,  has  no  relation  to 
the  urgencj[  of  the  public  need,  or  to  the  extent 
of  the  public  benefit  which  is  to  follow.  It  is, 
on  the  other  hand,  merely  a  term  of  classifi- 
cation, to  distinguish  objects  for  which  accord- 
ing to  settled  usage  the  government  is  to  pro- 
vide, from  those  which,  by  the  like  usage,  are 
left  to  private  inclination,  interest,  or  liberal- 
ity." How  these  general  principles  have  been 
applied,  reference^  to  the  judgments  of  the 
courts  will  best  determine. 

In  Citizen^  Sav.  <Sb  Loan  Asso.  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  455,  a  statute  of  the  state 
of  Kansas  which  authorized  a  town  to  issue  its 
bonds  in  aid  of  the  manufacturinc  enterprise 
of  private  individuals  came  before  the  Supreme 
Court  of  the  United  States;  and  it  was  held 
void,  liecause  the  taxes  necessary  to  pay  the 
bonds  would,  if  collected,  be  a  transfer  of  the 
property  of  individuals  to  aid  in  the  projects 
of  gain  and  profits  of  others,  and  not  for  a  pub- 
lic use,  in  the  proper  sense  of  these  words. 

In  AUen  v.  Jay,  60  Me.  124,  11  Am.  Rep. 
185,  a  town,  at  a  meeting  legally  called,  voted 
to  loan  its  credit  to  a  firm  to  the  amount  of 
$10,000,  and  issue  its  bonds  for  that  sum,  pro- 
vided the  firm  would  invest  $12,000  to  $18,000 
in  a  steam  sawmill,  with  a  run  of  stone  to 
grind  meal,  and  maintain  it  for  ten  years;  and 
the  legislature  afterwards  passed  an  enabling 
act  authorizing  said  loan,  but  the  supreme 
judicial  court  held  the  act  unconstitutional 
and  void,  because  not  for  a  public  use. 

All  the  buildings  on  a  very  large  portion  of 
the  city  of  Charleston,  South  Carolina,  having 
been  destroyed  by  fire,  the  city  council  passed 
an  ordinance  providing  for  the  issue  of  bonds 
by  the  city  to  be  loaned  the  owners,  to  build 
and  rebuild  the  waste  places  and  burnt  dis- 
tricts. The  legislature  afterwards,  by  an  act 
reciting  the  ordinance,  fully  confirmed  and 
authorized  the  issue  of  said  bonds,  known  as 
"Fire  Loan  Bonds,"  and  certain  persons 
bought  them.  Afterwards  suit  was  brought 
against  the  city  to  collect  them,  but  the  su- 
preme court  of  the  state  held  said  bonds  were 
issued  for  a  private  purpose,  and  void.  That 
the  taxinc:  power  could  only  be  exercised  for 
some  public  purpose.  Fieldman  v.  Charleston, 
28  S.  C.  57,  55  Am.  Rep.  6. 

In  November,  1872,  a  great  conflagration 
swept  over  a  large  portion  of  the  city  of  Bos- 
ton. The  legislature  of  Massachusetts  passed 
an  act  authorizing  the  city  of  Boston  to  issue 
bonds,  and  loan  the  proceeds  on  mortgage  to 
the  owners  of  the  land,  to  enable  them  to  re- 
build their  houses.  The  supreme  court  held 
the  act  void;  that  it  was  not  for  a  public  ob- 
ject, in  a  legal  sense.  Lowell  v.  Boston,  111 
Mass.  454, 15  Am.  Rep.  89. 
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In  Curtis  v.  WhippU,  24  Wis.  350,  1  Am. 
Rep.  187,  the  legislature  empowered  the  town 
of  Jefferson  to  raise  a  sum  by  taxation  to  be- 
paid  to  the  treasurer  of  the  Jefferson  Liberal 
Institute,  a  private  educational  institution,  but 
the  supreme  court  held  the  act  void,  the  tax 
being  for  a  private  purpose;  and  a  like  con- 
clusion was  reached  in  Jenkins  v.  Andover^ 
103  Mass.  94. 

This  court  in  Deal  v.  Mississippi  County,  107 
Mo.  464,  14  L.  R.  A,  622,  held  §  6697,  Rev. 
Stat.  1879,  void,  because  it  gave  a  bounty 
to  private  individuals  for  growing  forest  trees 
upon  their  own  lands. 

In  each  and  all  of  these  cases  it  was  held 
that  the  fact  that  the  public  might  be  inci> 
dentally  benefited  by  rebuilding  a  burnt  city, 
the  establishment  of  manufactories  and  schools^ 
would  not  sustain  the  tax.  Ev^ery  factory, 
every  private  school  or  academy,  every  indus- 
trial enterprise  which  furnishes  opportunity 
for  labor  and  the  earning  of  wa^es,  benefits  a 
community  in  one  sense;  but  the  mdirect  good 
which  inures  in  this  way  furnishes  no  basis- 
for  taxation  of  other  business  to  build  up  such 
occupations.  Learned  counsel  for  the  re- 
spondents do  not  seriously  controvert  this  gen- 
eral proposition,  but  meet  it  with  the  assertion 
that  the  state  university  is  a  state  institution^ 
established  and  maintained  for  a  public  pur- 
pose. This  is  at  once  conceded  by  the  relat- 
ors, because  the  people  of  Missouri,  in  their 
sovereign  capacity,  have  recognized  and  de- 
clared in  their  organic  law  that  a  general  dif- 
fusion of  knowledge  and  intelligence  is  essen- 
tial to  the  preservation  of  the  rights  and 
liberties  of  the  people,  and  imposed  upon  the 
legislature  the  duty  of  establishing  and  main- 
taining free  public  schools  for  the  gratuitous 
instruction  of  all  persons  in  this  state  between 
the  ages  of  six  and  twenty  years.  Mo.  Const. 
1875,  art.  11,  g  1.  Moreover,  by  §  5  of  art.  11 
of  the  Constitution,  the  general  assembly  is 
enjoined,  whenever  the  public  school  fund 
will  permit  and  the  actual  necessity  of  the 
same  may  require,  to  aid  and  maintain  the  state 
university,  now  established,  with  its  present 
departments.  By  §  6  of  the  same  article  of 
the  Constitution,  a  fund  is  provided,  the  an- 
nual income  of  which,  together  with  so  much 
of  the  ordinary  revenue  of  the  state  as  may  by 
law  be  set  apart  for  that  purpose,  shall  be  ap- 
propriated for  the  maintenance  of  the  free 
public  schools  and  the  state  university.  If, 
then,  this  collateral  succession  tax  is  levied  to 
support  the  state  university,  unquestionably  it 
is  for  a  public  purpose. 

At  this  point,  however,  the  real  contention 
in  this  case  arises.  lielators  insist  that  the 
fund  sought  to  be  accumulated  by  this  tax  is 
not  a  provision  for  the  support  of  the  univer- 
sity, but  is  a  tax  to  raise  a  fund,  the  proceeds 
of  which  must  be  paid  to  certain  favored  indi- 
viduals, to  enable  them  to  buy  food  and 
clothing  for  their  own  use  while  pursuing 
their  studies  at  the  university.  The  contro- 
versy must  be  determined  by  the  act  itself. 
By  reference  to  the  summary  of  its  various 
sections  as  hereinbefore  set  out,  it  will  be  ob- 
served that  three  fourths  of  all  the  moneys 
raised  by  this  tax  was  intended  to  create  the 
"State  University  Scholarship  Fund"  of  the 
several  counties  of  this  state,  to  be  kept  as  a 
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permanent  fund,  to  be  invested  bo  as  to  bear 
interest.  This  interest  is  to  be  collected  an- 
nually, and  one  fourth  of  it  added  to  the 
fund,  and  the  remaining  three  fourths  to  be 
appropriated  for  establishing  and  maintaining 
free  scholarships  in  the  uni?ersity,the  amounts 
and  terms  of  which  are  to  be  fixed  by  the  cu- 
rators of  the  university.  By  §  9  provision  is 
made  for  competitive  written  examinations  on 
the  first  week  of  August  in  each  year  of  actual 
residents  of  each  county,  which  shall  meet 
the  requirements  for  entrance  in  the  academic 
department  of  the  university,  provided,  how- 
ever, that  no  applicant  shall  be  eligible  to  re- 
ceive such  free  scholarship,  unless  the  exam- 
iners '^shall  be  satisfied  that  the  [said]  appli- 
cant is  dependent  upon  his  own  exertions  for 
his  education,  and  financially  unable  to  other- 
wise obtain  the  same/'  Having  thus  deter- 
mined who  may  be  the  beneficiaries  of  this 
tax,  and  segregated  tbem  from  the  great  mass 
of  citizenship,  and  awarded  them  these  free 
scholarships,  g  10  of  the  act  provides 
that  ihey  shall  "  be  entitled  thereon  to  enter 
free  of  matriculation  fees  any  department, 
school,  or  college  of  the  university,  and  have 
paid  to  them  in  equal  monthly  instalments 
while  attending  the  university,  the  sum  pro- 
vided by  the  scholarship  so  awarded,  for 
defraying  the  expenses  of  such  attendance." 

Deferring  for  the  present  any  discussion  of 
the  proposition  that  one  fourth  of  the  tax 
may  be  sustained  because  it  is  directed  to  be 
paid  into  the  state  treasury  for  the  benefit  of 
the  * 'Seminary  Fund,"— an  admitted  public 
use, — we  direct  our  attention  to  the  arguments 
for  and  against  the  "Free  Scholarship  Fund." 
It  is  perfectly  evident,  we  think,  that  no  dis- 
tinction  can  be  maintained  between  the  fund 
and  its  annual  increment.  It  cannot  be  true 
that  this  fund  is  a  state  or  public  fund,  under 
this  act,  while  the  whole  beneficial  use  and 
interest  arising  therefrom  is  private.  Such 
a  distinction  is  illogical  and  unsound.  The 
fund  is  created  for  the  sole  purpose  of  pro- 
ducing the  interest  to  be  derived  from  it,  and 
it  is  incredible  to  believe  that  the  legislature 
would  have  provided  the  tax  at  all  if  it  was 
not  to  obtain  the  interest  to  be  used  for  the 
maintenance  of  the  scholars.  The  fund  and 
the  interest  are  inseparable. 

Counsel  for  the  curators  urge  that  this  stat- 
ute can  only  be  properly  construed  by  keep- 
ing in  view  "the  historical  setting"  of  the  uni- 
versity, and  "its  historical  jgenesis."  They 
assert  that  university  education  is  a  proper, 
indeed,  one  of  the  primary,  objects  for 
which  public  taxation  may  be  levied,  and 
that  the  extent  of  such  taxation  in  aid  of 
higher  education  is  for  the  legislature  alone 
to  determine;  that,  the  Constitution  having 
established  free  public  schools  and  the  univer- 
sity, the  legislature  can  go  further,  and  fur- 
nish free  support  of  the  children  while  attend- 
ing these  schools  and  the  university.  It  is 
true  that  the  learned  counsel  for  the  curators 
are  not  altogether  in  harmony  on  this  propo- 
sition. Ii^ome  of  the  learned  counsel  for  the 
curators  boldly  argue  that,  if  the  legislature 
can  furnish  free  schools  and  free  teachers, 
why  can  it  not  go  further,  and  furnish  a  free 
support  to  the  children  who  attend  these 
schools,  if  that  is  deemed  necessary  to  make 
40  L.  R.  A. 


the  system  a  success;  whereas  their  colleague 
draws  the  line  at  the  free  support  of  the  stu- 
dents of  the  university,  and  denies  the  right  to 
furnish  free  living  to  the  children  attending 
the  common  schools,  "because  the  law  recog- 
nizes and  enforces  the  parental  obligation  of 
support  during  the  period  of  elementary  edu- 
cation." Some  of  the  learned  counsel  for  the 
curators  admit  that  such  a  support  of  the  stu- 
dents is  paternalism  in  its  most  pronounced 
form,  but  say  it  is  "not  a  hurtful  or  danger- 
ous kind;  that  it  is  only  paternalism  of  the 
state,  not  of  the  Federal  government."  Pa- 
ternalism, whether  state  or  Federal,  as  the 
derivation  of  the  term  applies,  is  an*  assump- 
tion by  the  government  of  a  quasi- fatherly  re- 
lation to  the  citizen  and  his  family,  involving 
excessive  governmental  regulation  of  the  pri- 
vate affairs  and  business  methods  and  interesta 
of  the  people,  upon  the  theory  that  the  people 
are  incapable  of  managing  their  own  affairs, 
and  is  pernicious  in  its  tendencies.  In  a  word, 
it  minimizes  the  citizen,  and  maximizes  the 
government.  Our  Federal  and  state  govern- 
ments are  founded  upon  a  principle  wholly 
antagonistic  to  such  a  doctrine.  Our  fathers 
believed  the  people  of  these  free  and  indepen- 
dent states  were  capable  of  self-government, — 
a  system  in  which  the  people  are  ihe  sover- 
eigns, and  the  government  their  creature,  to 
carry  out  their  "commands.  Such  a  govern- 
ment is  founded  on  the  willingness  and  the 
ricrht  of  the  people  to  take  care  of  their  own 
affairs,  and  an  indisposition  on  their  part  to 
look  to  the  government  for  everything.  The 
citizen  is  the  unit.  It  is  his  province  to  sup- 
port the  government,  and  not  the  government 
to  support  him.  Under  self-government,  we 
have  advanced  in  all  the  elements  of  a  great 
people  more  rapidly  than  any  nation  that  haa 
ever  existed  upon  the  earth,  and  there  is 
greater  need  now  than  ever  before  in  our  his- 
tory of  adhering  to  it.  Paternalism  is  a  plant 
that  should  receive  no  nourishment  upon  the 
soil  of  Missouri.  While  the  exigencies  of  this 
case  may  require  the  operation  of  such  a 
principle,  we  are  sure  its  germ  is  not  to  be 
found  in  the  Constitution  of  this  state,  nor  in 
the  spirit  of  its  people.  Whatever  other  fault 
the  Constitution  of  1875  may  have,  it  is  cer- 
tain that  its  framers  sought  most  sedulously  to 
curb  the  power  of  those  clothed  with  authority 
to  legislate  in  behalf  of  favored  classes,  and 
to  leave  the  people  the  largest  possible  control 
over  their  own  affairs.  Especially  has  the 
power  of  taxation  been  jealously  hed'ged  about 
and  limited.  The  same  authority  is  found  in 
the  Constitution  to  levy  taxes  to  clothe  and 
feed  the  children  who  may  desire  to  attend 
the  free  public  schools,  as  there  is  to  raise 
money  by  taxation  to  hand  over  to  young  men 
and  young  women  to  support  them  while  they 
acquire  what  is  termed  "the  higher  or  univer- 
sity education,"  but  we  find  no  warrant  for 
either  in  the  organic  law  of  this  state  or  in  the 
character  of  our  government.  It  is  one  thing 
to  provide  for  the  establishment  and  mainten- 
ance of  a  state  university  and  a  system  of  free 
public  schools,— the  state,  through  its  own 
officers,  agencies,  and  municipalities,  con- 
structing and  owning  the  buildings  and  ap- 
paratus, and  employing  the  teachers  as  public 
I  functionaries,  responsible  under  her  own  laws 
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for  tbe  discharge  of  their  duties, — and  a 
wholly  different  thing  to  support  private  in- 
dividuals who  attend  the  university  and  public 
schools,  by  public  taxation.  But  it  is  said 
that  nothing  is  more  common  than  the  endow- 
ment of  free  scholarships  as  a  part  of  the  en- 
dowment of  a  university.  This  may  be  true 
of  the  universities  of  Europe,  and  individual 
instances  are  to  be  found  in  this  country 
where  some  great  benefactor  of  the  race  has, 
out  of  his  own  bounty,  provided  such  scholar- 
ships: but  these  examples  furnish  no  guide  to 
the  free  states  of  this  Union,  clearly  not  to 
the  legislature  of  Missouri  under  its  organic 
law. 

The  act  under  consideration  endows  the 
scholar,  not  the  university.  It  provides  in 
unmistakable  terms  that  a  fund  shall  be  raised 
by  taxation  and  paid  over  to  students  attend- 
ing the  university,  for  their  support  while  so 
engaged.  It  is  a  pure  and  simple  gift  of  pub- 
lic money  by  the  state  to  private  individuals, 
for  their  own  private  use.  in  plain  violation  of 
§  46  of  art.  4  of  the  Constitution,  which  pro- 
hibits the  legislature  from  granting  public 
money  to  any  individual,  association  of  Indi- 
viduals, or  other  corporation  whatsoever.  We 
hold  that,  when  the  Constitution  provided  for 
the  establishment  and  maintenance  of  the 
university,  it  conferred  authority  to  support 
an  institution  belonging  to  the  state;  and  this 
grant  is  not  to  be  extended  to  the  unlimited 
support  of  the  pupils  who  may  attend  or  de- 
sire to  attend  that  school.  In  obedience  to 
the  mandate  of  the  Constitution,  the  legislat- 
ure has  made  generous  provision  for  the  uni- 
versity and  public  schools,  and  the  opportuni- 
ties for  education  are  commensurate  with  the 
greatness  of  the  commonwealth  and  the  needs 
of  the  people.  Neither  the  Constitution  nor  a 
sound  public  policy  demands  that  the  state 
should  indirectly  stine  all  motive  for  individual 
effort  and  laudable  mention.  Free  common 
schools  adorn  every  school  district  in  the 
state.  Splendid  normal  schools  are  distrib- 
uted to  its  different  sections,  and  the  doors  of 
the  university  are  practically  opened  to  every 
thrifty,  energetic  young  man  and  woman  in 
the  state.  The  state  has  not  been  niggardly 
with  its  children.  Every  proper  stimulus  is 
set  before  them.  But  here  she  stops,  and 
says  to  the  citizen,  "The  right  to  layoff urther 
burdens  for  your  private  benefit  is  exhausted. 
Under  equal  and  just  laws,  by  your  own 
self-reliance  and  energy,  you  must  win  the  re- 
wards of  labor  and  the  honors  of  the  state." 

It  is  only  necessary  to  add  that  counsel  for 
tbe  curators  do  not  attempt  to  maintain  this 
tax  on  the  theory  that  the  young  men  and 
women  who  would  obtain  these  scholarships 
are  paupers,  in  the  meaning  of  the  law.  Even 
without  this  admission,  it  is  perfectly  ap- 
p^rent  that  the  act,  by  its  terms,  does  not  con 
fine  this  pension  to  tbe  children  of  poor  per- 
sons who  may,  in  a'  legal  sense,  be  denomi- 
nated "paupers."  The  class  of  ambitious 
young  men  and  women  who  could  avail 
themselves  of  the  benefits  of  this  act  would 
resent  such  a  designation,  and  scorn  this 
proffered  aid  if,  to  obtain  it,  they  must  first 
be  classed  as  paupers.  It  is  perfectly  clear 
that  the  tax  is  not  levied  upon  any  such  prin- 
ciple. If  it  were,  it  would  collide  with  an- 
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other  fundamental  principle.  It  would  be 
class  legislation.  Says  Judge  Cooley,  in  bis 
work  on  Taxation,  2d  ed.  (p.  121):  **To  justi- 
fy taxation  for  the  purpose  of  education,  tbe 
rules  under  which  the  people  shall  be  ad- 
mitted to  the  privileges  given  must  not  be  in- 
vidious and  partial,  but  must  place  all  parties 
upon  a  plane  of  practical  equality.  The  rule 
is  substantially  the  same  here  that  applies  in 
the  apportionment  of  taxation.  Equality 
must  be  the  aim  of  the  law,  and  it  must  lie 
assumed  that  the  state  has  no  special  favors 
to  bestow  upon  privileged  classes.  ...  It  will 
not  be  competent  to  single  out  some  one  class 
of  the  community,  and  exclude  them  from 
the  benefits  of  the  public  schools  on  arbitrary 
grounds."  Our  conclusion  is  that  this  tax  is 
levied  for  a  purely  private  purpose,  and  for 
that  reason  it  is  in  contravention  of  the  Consti- 
tution of  Missouri. 

This  tax  is  assailed  in  another  vital  i)oiDt. 
Relators  assert  it  is  void  for  want  of  uniform- 
ity. John  C.  Conley  one  of  the  testators,  died 
on  the  6th  day  of  December.  1896.  His  will  was 
probated  February  18, 1896.  Susan  E.  Spears, 
the  other  testator,  died  June  10,  1896.  It 
is  essential  that  we  determine  whether  the  act  of 
1895  or  that  of  1897  governs.  Is  the  tax  to 
be  levied  under  the  act  of  1895  if  valid,  or  the 
act  of  1897,  which  was  enacted  long  after  the 
death  of  both  of  these  testators?  There  is 
nothing  in  the  act  of  1897  which  gives  it  a  re- 
trospective operation,  and.  if  there  was,  it 
would  be  in  direct  conflict  with  the  Constitu- 
tion of  Missouri,  which  prohibits  retrospective 
legislation.  We  think  it  must  be  plain  that 
the  act  of  1895,  adopted  prior  to  the  death  of 
these  testators,  if  valid,  must  control,  and  not 
the  act  of  1897,  enacted  after  their  deaths. 
This,  we  take  it.  is  the  usual  construction. 
By  the  terms  of  each,  the  devolution  of  the 
property  and  the  right  of  the  state  to  tax 
accrues  immediately  upon  the  death  of  the 
testators.  Re  Seaman,  147  N.  Y.  69;  Be  Em- 
bury,  20  Misc.  75;  Be  Roosevelt,  143  N.  Y.  120. 
25  L.  R.  A.  695;  Mo.  Const,  art.  2.  §  15; 
Leete  v.  State  Bank  (Mo.)  42  S.  W.  1074. 

Looking  to  the  act  of  April  1,  1895  (Laws 
Mo.  1895,  p.  278)  for  authority  for  this  tax, 
we  are  met  with  the  objection  that  this  tax  is 
also  void,  because  the  said  act  is  in  violation 
of  §  3  of  art.  10  of  the  Constitution  of  Mis- 
souri, and  of  the  14th  Amendment  of  the 
United  States,  and  §  4  of  art.  10  of  the  Con- 
stitution of  Missouri.  Of  these  in  their  inverse 
order.  As  already  remarked,  no  doubt  longer 
exists  that  it  is  competent  for  the  legislature  to 
levy  a  tax  upon  the  succession  of  estates.  It 
is  quite  universally  held  that  such  a  tax  is  not 
a  tax  upon  property,  in  the  ordinary  sense, 
but  is  in  the  nature  of  an  excise  or  bonus,  ex- 
acted by  the  state  upon  the  privilege  or  right 
to  inherit  or  succeed  to  an  estate.  It  is  not 
necessary  at  this  time  to  enter  upon  an  exam- 
ination of  the  extent  of  this  right  on  tbe  part 
of  the  state,  nor^to  approve  or  disapprove  the 
extreme  views  expressed  by  some  of  the  courts. 
While  conceding  the  right  to  tax,  our  duty 
now  is  to  ascertain,  if  we  can.  what  was  l^e 
purpose  of  the  legislature  in  enacting  this  law. 
A  primary  and  safe  rule  of  interpretation  of  a 
statute  is  to  endeavor  to  gather  the  legislative 
intent  from  the  words  they  used.     Gardner  ▼. 
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CUUns,  2  Pet.  93,  7  L.  ed.  839;  Bretcer  v. 
BUwgher,  14  Pet.  178,  10  L.  ed.  408.  The 
general  assembly  has  declared  that  it  intended 
to  levy  "a  collateral  succession  tax,"  and  we 
all  agree  that,  by  whatever  name  this  exaction 
may  be  called,  it  is  referable  to  the  taxing 
power  of  the  state.  The  controlling  question 
is,  Upon  what  did  it  authorize  that  tax  to  be 
Jevied, — upon  the  property  or  estate  of  the 
deceased  person,  or  upon  the  right  or  privi- 
lege of  his  beneficiaries  to  receive  his  estate  by 
inheritance  or  devise?  If  upon  the  latter,  it  is 
settled  by  the  great  weight  of  authority  that 
it  does  not  fall  within  the  regular  ordinary 
taxation  upon  property  which  our  Constitution 
requires  shall  be  in  proportion  to  its  value. 
Recurring,  then,  to  the  language  of  the  act, 
we  find  ihat  the  ordinarv  machinery,  so  to 
speak,  was  not  prepared  tor  enforcing  the  act 
of  1895,  as  for  enforcing  other  delinquent 
taxes.  It  ordained  that  a  tax  of  $5  for  each 
and  every  $100  of  the  clear  market  value  of 
such  property  where  the  money  or  property 
exceeds  $10,000  or  less  in  value,  and,  where 
the  money  or  property  affected  exceeds  $10,- 
000  in  value,  the  same  shall  be  subject  to  a 
tax  of  $5  for  each  and  every  $l00  of  the 
■clear  market  value  thereof  up  to  and  in- 
cluding $10,000  in  value,  and  a  tax  of  $7.50  in 
addition  for  every  such  $100  in  value  in  excess 
of  $10,000,  and*  gave  a  first  lien  upon  the 
property  affected,  but  provided  no  method  of 
valuation.  The  mode  of  procedure  was 
amended  in  1897,  by  providing  a  means  of  as- 
certainiDg  the  value  of  such  estates,  which  had 
been  overlooked  in  the  act  of  1895,  and  a  new 
section,  to  be  known  as  *'§  la,"  which  pro- 
vides that  it  shall  be  the  duty  of  the  judge  of 
the  probate  court  in  this  state,  whenever  the 
inventory  and  appraisement  of  any  estate  is 
filed,  which  is  subject  to  the  payment  of  a  col- 
lateral succession  tax,  to  immediately  levy 
upon  and  charge  such  estate  with  the  amount 
of  such  collateral  succession  tax,  and  require 
the  executor,  administrator,  or  beneficiary  to 
pay  the  same,  etc.  A  '^successiontax,"  as  the 
words  indicate  and  the  history  of  such  taxes 
clearly  establishes,  is  an  excise  or  duty  upon 
the  right  of  a  person  or  corporation  to  receive 
property  by  devise  or  inheritance  from  another 
under  the  regulation  of  the  state.  Wherever 
properly  laid,  this  is  itsdi8tiDgui8hing.feature, 
in  contradistinction  from  a  property  tax.  The 
language  of  these  two  acts  of  1895  and  1897  is 
very  much  involved,  and  more  or  less  dpubt 
must  be  felt  in  interpreting  the  meaning  of  the 
legislature,  and  this  is  true  of  other  acts  in 
other  states.  When  it  is  clear  that  the  tax  is 
upon  the  succession,  it  is  computed,  not  on  the 
aggregate  valuation  of  the  whole  estate  of  the 
decedent  considered  as  the  unit  for  taxation, 
but  on  the  value  of  the  separate  interest  into 
which  it  is  divided  by  the  will  or  by  the  statute 
laws  of  the  state,  and  is  a  charge  against  each 
share  or  interest,  according  to  its  value,  and 
against  the  person  entitled  thereto;  that  is  to 
say,  it  is  a  burden  on  each  person  claiming 
succession,  measured  by  the  value  of  his  in- 
terest, and  collectible  out  of  his  interest  only. 
Accordingly,  in  New  York,  after  whose  stat- 
ute the  act  in  question  seems  to  have  been  in 
several  respects  patterned,  great  difiiculty  was 
experienced  in  construing  the  law;  but  having 
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sustained  the  act  as  levying  a  succession  tax, 
it  was  ruled  in  Re  Eoffman,  143  N.Y.  827,  that, 
when  the  will  created  contingent  estates,  the 
executors  could  not  pay  the  tax  until  the  ex- 
pectancies became  fixed  and  actual;  in  other 
words,  being  a  tax  upon  the  person  receiving 
the  share  of  the  estate,  it  did  not  accrue  until 
that  person  was'  finally  ascertained,  and  that 
the  state  could  only  get  its  taxes  when  the 
legatees  or  devisees  obtained  their  property. 
And  in  Se  Boosevdt,  143  N.Y.  120,  26  L.  R.  A. 
695,  in  answer  to  the  contention  of  counsel 
for  the  state  that,  while  it  might  be  consid- 
ered a  hardship  to  compel  annuitants  to  pay  a 
tax  upon  an  interest  that  they  might  never  re- 
ceive, it  was  the  fault  of  the  statute,  and  the 
tax  could  only  be  postponed  by  giving  bond, 
the  court  of  appeals  answered:  '*This  conten- 
tion admits  away  the  entire  case  of  the  state. 
It  is  not  to  be  assumed  that  the  legislature  in- 
tended to  compel  the  citizens  to  pay  a  tax  upon 
an  interest  he  may  never  receive."  Until  the 
vesting  of  the  estate,  ''the  power  to  tax  does 
not  exist."  It  is  obvious  that  the  tax  is  upon 
the  transfer,  by  will  or  devolution,  by  inherit- 
ance; and,  in  the  absence  of  a  transfer  and  a 
transferee,  there  is  no  basis  for  a  succession  tax 
in  its  true  sense,  as  it  comes  to  us  in  the  history 
of  jurisprudence  and  of  nations. 

With  these  essential  characteristics  in  view, 
can  the  acts  of  1895  and  1897  be  said  to  have 
levied  a  succession  tax?  Section  la  requires 
the  tax  to  be  levied  upon  the  appraised  value 
of  the  whole  estate  left  by  the  deceased.  The 
tax  is  at  once  levied  upon  that  estate,  and  the 
personal  representatives  of  the  deceased,  not 
the  devisees  and  legatees,  are  required  to  pay 
the  tax..  How  such  a  tax  differs  from  general 
taxes  upon  the  property  of  the  deceased,  under 
our  system,  we  are  not  able  to  state.  The 
mere  calling  of  such  a  tax  a  "succession  tax" 
does  not  make  it  different  from  an  ordinary 
tax  upon  property,  when  the  effect  and  opera- 
tion  are  identical  with  an  ordinary  property 
tax.  This  tax  is  collectible  out  of  all  property 
devised  by  will  or  descending  to  any  person 
other  than  the  father,  mother,  husband,  wife, 
or  direct  lineal  descendant,  whether  the  estate 
of  the  ancestor,  devisor,  or  grantor  is  solvent 
or  insolvent.  If  insolvent,  there  is  nothing  to 
which  the  heir  or  devisee  or  legatee  can  suc- 
ceed; and  yet  upon  the  theory  of  a  succession, 
an  onerous  tax  is  added  to  the  charges  against 
an  estate,  and  payable  in  advance  of  other 
claims.  The  lanfifuage  of  the  supreme  court 
of  Wisconsin,  in  State,  Sanderson,  v.  Mann,  76 
Wis.  469,  seems  exceedingly  appropriate  upon 
this  point:  '  'A  succession  tax  would  necessarily 
be  imposed  upon  the  respective  parties  thus 
succeeding  to  such  residue.  .  .  .  But  the 
tax  in  question  is  not  upon  such  succes- 
sion, but  upon  the  whole  estate  at  its  appraised 
valuation,  regardless  of  whether  it  is  solvent  or 
insolvent.  In  case  of  an  insolvent  estate  noth- 
ing would  be  left  after  the  payment  of  debts 
for  transmission;  and  in  most  estates  there  are 
likely  to  be  sufficient  debts  to  reduce  the 
amount  of  such  transmission  far  below  the 
amount  of  such  valuation.  Besides,  the  amount 
of  such^tax  is  graduated  by  the  amount  of  such 
appraisal,  and  is  to  be  paid  by  the  executors  or 
administrators  before  or  at  the  time  of  filing 
such  appraisal,  notwithstanding  they  may  only 
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be  interested  as  such  officials,  and  never  suc- 
ceed to  any  of  such  estate.  Manifestly  the 
burden  imposed  is  not  a  succession  lax.  but  a 
tax  upon  the  whole  estate  regardless  of  whether 
it  is  solvent  or  insolvent." 

The  New  York  act  (Laws  1896,  chap.  908, 
§  225)  provides  for  a  refunding  of  a  proportion- 
ate part  of  the  tax  in  case  debts  are  allowed 
after  its  payment;  and  it  was  owing  largely  to 
this  provision  that  that  act  was  sustained, but  no 
such  provision  is  found  in  our  acts  of  1895  and 
1897.  Re  Westurn,  152  N.  Y.  93.  We  think 
the  language  of  this  act,  whatever  conjecture 
we  may  indulge  as  to  the  intention  of  its  au- 
thor, imposes  a  tax  directly  upon  the  property 
of  the  decedent,  and  not  upon  those  who  may 
succeed  to  his  estate;  and  it  must  be  conceded 
that,if  it  is  a  property  tax.itis  unconstitutional, 
because  it  subjects  this  estate  to  an  additional 
property  tax  to  that  levied  upon  all  other  like 
property  in  the  state  for  the  same  year,  and  is 
not  levied  in  proportion  to  its  value.  But  in  no 
event  can  the  act  of  1895,  which  governs  these 
two  cases,  be  upheld,  because  the  tax  author- 
ized by  it  is  not  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax.  Mo.  Const,  art.  10, 
§  3.  The  class  of  subjects  to  be  taxed  under 
this  act  is  the  succession  or  inheritance  of  prop- 
erty by  collateral  kindred  or  devisees  other  than 
those  named  in  the  statute  as  exempt  from  ,its 
imposition.  It  is  not  necessary  to  determine 
what  would  or  would  not  be  proper  classifica- 
tion under  this  act  in  all  cases;  but  it  is  per- 
fectly clear  that,  when  the  tax  is  levied  upon  the 
property  as  under  this  act,  uniformity  is  only 
attainable  by  levying  the  same  per  cent 
upon  all  property  belonging  to  persons  bearing 
the  same  relation  to  the  decedent.  A  law 
which  levies  5  per  cent  upon  one  cousin  or  uncle 
whose  legacy  is  ^10.000  and  5  per  cent  upon 
the  first  $10,000  of  a  legacy  of  $20,000,  be- 
queathed  to  another  cousin  of  the  same  degree, 
and  12i  per  cent  upon  the  remaining  $10,000 
thereof,  violates  the  constitutional  principle  of 
yniformity.  It  is  an  arbitrary  classification, 
without  rhyme  or  reason.  Such  was  the  de- 
cision of  the  supreme  court  of  Ohio  in  State, 
Schwartz,  v.  Ferris,  53  Ohio  St.  314,  30  L. 
R.  A.  218,  upon  a  provision  of  the  Con- 
stitution of  that  state  substantially  like  §  3 
of  art.  10  of  the  Constitution  of  Missouri.  It  is 
a  significant  fact  that  in  New  York,  Maine, 
Maryland,  Virginia.  Pennsylvania,  and  Mas- 
sachusetts, in  which  inheritance  taxes  are  sus- 
tained, the  statutes  only  authorize  a  uniform 
rate  of  taxation.  The  constitutional  guaranty 
of  uniformity  upon  the  same  class  of  subjects 
would  avail  but  little  if  the  legislature  can  ar- 
bitrarily vary  the  classes  as  often  as  the  amount 
of  property  devised  or  transmitted  by  inherit- 
ance shall  differ.  If  such  a  rule  obtain,  the 
classes  will  be  innumerable,  and  the  constitu- 
tion a  dead  letter.  Where  the  amount  of  prop- 
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erty  received  is  made  the  basis  of  the  tax,  uni- 
formity can  only  be  attained  by  levying  the 
same  per  cent  upon  the  property  of  each  bene- 
ficiary under  the  will  or  by  inheritance.  While 
the  legislature  might  perhaps  distribute  the 
collaterals  according  to  the  different  degrees 
of  kinship  to  the  decedent  or  testator  or  gran- 
tor, and  levy  a  different  rate  upon  the  differ- 
ent degrees,  yet  when  it  ignores  all  such  natural 
classincation,  and  makes  the  amount  of  money 
received  by  each  the  test  of  classification,  it 
runs  counter  to  another  principle  that  is  well- 
nigh  universally  accepted, — that  a  uniform 
rate  of  taxation  upon  every  man's  property 
secures  equality  of  burden.  To  levy  a  different 
rale  simply  because  the  amount  of  each  man's 
holdings  is  different  would  produce  favoritism 
and  destroy  that  principle  of  equality  before 
the  law  which  is  the  boast  of  free  govern- 
ment. If  it  be  so  urged  that  the  one  receiving 
the  larger  bounty  enjoys  a  greater  privilege, 
still  the  principle  of  uniformity  answers  that 
the  value  of  his  right  to  receive  is  in  direct 
proportion  to  the  value  of  the  property  to 
which  he  succeeds,  and  must,  if  taxation  is  to 
be  uniform,  be  taxed  in  that  proportion  or  ac- 
cording to  one  common  rate.  In  State  v.  Ham- 
lin, 86  Me.  495,  25  L.  R.  A.  632,  the  supreme 
court  of  Maine,  in  upholding  a  tax  consisting  of 
a  uniform  per  cent,  said:  The  constitutional 
requirement  of  uniformity  is  satisfied  by  a  tax 
on  the  transmission  of  property  by  will  or  de- 
scent to  strangers  and  collaterals  when  it  is  uni- 
form as  to  the  entire  class  affected,  although 
other  classes  of  persons  are  exempted  from  the 
tax.  See  also  Railroad  Tax  Cases,  13  Fed.  Rep. 
722. 

Other  grave  objections  are  made  to  the  act, 
— one  challenging  its  title  as  containing  two 
distinct  subjects;  another,  that  the  various 
subject-matters  found  in  the  body  of  the  act 
are  not  indicated  at  all  in  the  title.  These  ob- 
jections have  been  presented  with  the  greatest 
ability,  and  have  been  duly  considered;  but,, 
inasmuch  as  the  propositions  already  decided 
go  to  the  very  substance  of  the  act,  we  deem  it 
unnecessary  to  pass  upon  the  point  as  to  the 
title  of  the  act.  To  respond  to  the  very  thor- 
ough discussion  of  the  point  by  counsel  would 
extend  this  opinion  unnecessarily  to  too  great 
length.  The  act  of  1895  must  be  held  void, 
and  it  follows  that  the  probate  courts  of  Boone 
county  and  of  the  city  of  St.  Louis  were  wholly 
without  iurisdiction  to  levy  the  taxes  upon  the 
estates  of  John  C.  Conley  and  Susan  E.  Spear, 
and  their  proceedings  in  that  behalf  must  be 
quashed;  and  it  is  so  ordered. 

Sherwood,  "BurgesSf  RobinBon,  and 
Brace,  JJ.,  concur. 

Williams  and  Marshall,  JJ.,  having^ 
been  of  counsel,  take  no  part  in  the  decision  or 
the  case. 
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Mary  G.  ATHERTON,  Rei^pL, 

V. 

Peter  Lee  ATHERTON,  Appt. 
(155N.Y.129.) 

1.  The  matrimonial  domicil  of  a  wife 

who  is  Justified  Id  leaving  her  husband  for  cruelty 
may  be  changred  by  removal  to  another  state  so 
as  to  prevent  jurisdiction  over  her  on  construct- 
ive service  in  a  divorce  suit  in  the  state  where  the 
husband  resides. 

2.  An  ag^reement  to  provide  for  the  beat 
interests  of  a  child,  made  by  parents 
-who  had  separated  and  were  to  live  in  dif- 
ferent jurisdictions,  by  which  the  husband  agrees 
to  pay  certain  sums  tor  the  maintenance  of  the 
child  and  a  certain  allowance  of  alimony  to  the 
wife,  with  a  provision  that  a  divorce  or  second 
marriage  of  either  party  shall  terminate  the 
agreement,  is  terminated  and  mutually  aban- 
doned when  the  husband  obtains  judgment  for 
absolute  divorce  in  one  state,  and  the  wife  ob- 
tains a  limited  divorce  in  another  state. 

(March  1, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
a  special  term  for  Oneida  County  granting 
plaintiff  a  separation  from  her  husband,  the 
custody  of  their  child,  and  money  for  its  sup- 
port.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  P.  Humphrey  and 
Simon  W.  Rosendale,  for  appellant: 

The  Kentucky  judgment  is  a  bar  to  this  ac- 
tion pursuant  to  the  provisions  of  the  Consti- 
tution of  the  United  States,  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  judi- 
cial proceedings  of  every  other  state. 

U.  S.  Const,  art.  4,  §  4. 

Also,  under  the  provisions  of  the  Federal 
statutes  that  authenticated  judicial  proceed- 
ings shaU  have  such  faith  and  credit  given 
them  in  every  court  within  the  United  Stales 
as  they  have  by  law  or  usage  in  the  courts  of 
the  state  from  which  they  are  taken. 

U.  8.  Rev.  Stat.  ^  905. 

The  plaintiff  in  the  Kentucky  action,  Peter 
Lee  Atnerton,  was  all  his  life  a  resident  of  that 
state — and  the  courts  of  that  state  had  juris- 
diction in  that  action  to  fix  the  status  of  plain- 
tiff; this  would  be  so  even  if  there  was  no  ju- 
risdiction over  the  defendant. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565;  Arndt  v.  Griggs,  134  U.  S.  316,  33  L. 
ed.  918,  approved  in  Lynch  v.  Murphy,  161  U. 
S.  247,  40  L.  ed.  688;  Nelson.  Divorce,  §  28. 

The  marital  domicil  of  the  parties  was  in  the 
state  of  Kentucky. 

A  citizen  of  one  state  and  a  citizen  of  an- 
other state  contracting  with  each  other,  may 
agree  between  themselves  which  laws  will  con- 
trol the  agreement,  and  may  agree  upon  either 
state  in  good  faith. 


2  Kent,  Com.  460;  Scudder  v.  Union  Nat. 
Bank,  91  U.  S.  406,  23  L.  ed.  245;  Liverpool  <Si 
O.  W.  Steam  Co.  v.  Phenix  Ins,  Co.  129  U.  8. 
397.  32  L.  ed.  768;  Pnichard  v.  Norton,  106  U. 
S.  124,  27  L.  ed.  104. 

The  divorce  in  the  Kentucky  suit  was  valid, 
so  far  as  it  affects  the  marital  status  of  the 
parties  there,  assuming  even  that  the  dwelling 
place  of  Mrs.  Atherton  was  in  the  state  of  New 
York. 

Rigney  v.  Rigney.  127  N.  Y.  408;  Laing  v. 
Rigney,  160  U.  S.  531,  40  L.  ed.  525. 

The  union  of  husband  and  wife  legally  in- 
volves unity  of  domicil,  and  the  residence  and 
intention  of  the  husband  necessarily  fixes  the 
domicil  of  the  wife  as  well  as  her  own. 

Ditson  V.  Ditson,  4  R.  L  87.  10  Abb.  N.  C. 
838,  note;  Maynard  v.  Hill,  125  U.  S.  190,  31 
L.  ed.  654. 

The  provisions  of  the  Federal  Constitution 
would  be  a  nullitv  if  the  court  of  the  state  of 
New  York  should,  after  conceding  jurisdic- 
tion to  a  sister  state,  assume  to  decide  that  some 
of  its  findings  (incidentally  only  involving  ju- 
risdiction), were  erroneous,  and  assume  there- 
fore to  ignore  its  decree. 

Kinnier  v.  Kinnier,  45  N.  Y.  535,  6  Am. 
Rep.  132.  cited  in  160  U.  S.  543.  40  L.  ed.  529. 

The  divorce  proceedings  in  Kentucky  were 
in  the  nature  of  proceedings  in  rem.,  i.  e.,  in 
its  application  to  the  status  of  the  parties. 

Rigney  v.  Rigney,  127  N.  Y.  408;  Williams  v. 
Williams,  130  N.  Y.  193,  14  L.  R.  A.  220; 
Kinnier  v.  Kinnier^  45  N.  Y.  535,  6  Am.  Rep. 
132;  Davis  v.  Davis,  2  Misc    549. 

One's  residence  may  be  in  one  place  and 
domicil  in  another. 

Campbell  v.  Campbell,  90  Hun,  235,  citing 
Re  Thompson,!  Wend.  45;  Re  Roberts,  S  Paige, 
524;  Re  Denick,  92  Hun,  161. 

Although  not  personally  served,  still  if  her 
domicil,  either  actual  or  constructive,  were  in 
Kentucky,  the  judgment  would  be  binding  on 
her. 

2  Black,  Jud^m.  §  926;  Hunt  v.  Hunt,  72  N. 
Y.  217. 28  Am.  Rep.  129;  Kinnier  v.  Kinnier,  45 
N.  Y.  585,  6  Am.  Rep.  132;  De  Meli  v.  De 
Meli,  120  N.  Y.  485;  Rigney  v.  Rigney,  127  N. 
Y.  408;  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L. 
ed.  565;  Nelson,  Divorce,  §  28;  Maynard  v. 
Hill,  125  U.  8.  190.  31  L.  ed.  654. 

Assuming  jurisdiction  as  to  the  marital 
status,  by  the  courts  of  Kentucky,  and  that 
the  state  of  New  York  and  the  state  of  Ken- 
tucky had  equal  jurisdiction,  the  decree  in  the 
state  which  first  assumes  jurisdiction  should  be 
permitted  to  control. 

Ober  V.  Gallagher,  93  U.  S.  199,  28  L.  ed. 
829. 

The  judgment  appealed  from  is  contrary  to 
the  law  as  laid  down  by  text-writers  of  repute 
and  courts  of  authority,  and  is  not  supported  by 
the  decision  of  this  court. 

1  Freeman,  Judg.  §  314;  Rhyms  v.  Rhyms,  1 
Bush,  316:  Haxckins  v.  Ragsdale,  80  Ky.  353, 
44  Am.  Rep.  483;  2  Black,  Judgm.   §  926; 


NoTB.— As  to  domicil  of  wife  (or  purpose  of  dl-  |  v.  Wood  (Ark.)  28  L.  R.  A.  157;  McCreery  v.  Davis 
voroe  suit,  see  Loker  v.  Gerald  (Maas.)  16  L.  R.  A.    (S.  C.)  28  L.  R.  A.  655;  Glutton  v.  Glutton  (Mich.)  81 
497,  and  noU;  also  Ellis's  Appeal  (Minn.)  23  L.  B.    L.  K.  A.  160. 
A.  287;  MUler  v.  Miller  (Fla.)  24  L.  R.  A.  137;  Wood  ' 
40  L.R.  A. 
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2  Bishop,  Mar.  &  Div.  §  152:  Pennoyer  v. 
Mff,  96  U.  S.  714,  24  L.  ed.  565;  Oreelp  v.  Clay- 
ton, no  U.  8.  701,  28  L.  td.  298;  mitoii  v. 
Ouyot,  159  U.  S  118,  40  L.  eti.  95;  i^w  v.  lioss, 
129  Mass.  248,  37  Am.  Rep.  321. 

When  ED  inhabitaut  of  this  state  goes  into 
another  state  or  country  to  obtain  a  divorce  for 
any  cause  occurring  here  and  while  the  parlies 
resided  here,  or  for  any  cause  which  would  not 
authorize  a  divorce  by  the  laws  of  this  state,  a 
divorce  so  obtained  shall  be  of  no  force  or  ef- 
fect in  this  stftte.  In  all  other  cases  a  divorce 
decreed  in  any  other  state  or  country,  accord- 
ing to  the  laws  thereof,  by  a  court  having  ju- 
risdiction of  the  cause  and  both  the  parties, 
shall  be  valid  and  effectual  in  this  state. 

In  the  Williams  Case,  the  separation  occurred 
while  the  parties  were  domiciled  in  New  Tork, 
the  husband  going  to  Minnesota,  refusing  to 
allow  his  wife  to  follow  him,  and  there  ob- 
taining his  divorce. 

In  the  Rigney  Case,  the  only  doubt  was  as  to 
the  validity  of  the  judgment  so  far  as  it  was 
for  alimony  and  costs,  in  personam. 

In  the  Be  Meli  Case,  while  both  parties  were 
domiciled  in  New  York,  the  husband  sued  in 
Germany. 

In  the  Jones  Case,  the  parties  separated  in 
New  York,  and  the  wife  went  to  Texas  and 
there  sued. 

In  the  Cross  Case,  the  parties  separated  in 
New  York,  and  the  husband  went  to  Illinois 
to  sue. 

In  the  O'De^i  Case,  the  parties  separated  in 
New  York,  and  the  husband  went  to  Ohio  to 
sue. 

In  the  Baker  Case,  the  parties  separated  in 
New  York,  and  the  wife  went  to  Ohio  to  sue. 

In  the  Hunt  Case,  the  parties  separated  in 
Louisiana;  the  husband  stayed  at  home;  the 
wife  came  to  New  York;  and  yet  a  judgment 
in  favor  of  the  husband,  on  constructive  proc- 
ess in  Louisiana,  was  held  valid. 

In  the  Hoffman  Case,  the  parties  separated 
in  New  York,  and  the  husband  went  to  In- 
diana to  sue. 

In  the  Kerr  Case,  the  parties  separated  in 
New  York,  and  again  the  husband  went  to  In- 
diana to  sue.  Indeed,  in  both  of  these  cases 
(the  Hoffman  and  the  Kerr  Canes),  it  was  found 
that  at  the  time  the  husband  obtained  his 
divorce  in  Indiana  he  was  a  citizen  of  New 
York. 

We  are  not  making  a  distinction  which  is 
novel  to  the  administration  of  the  law  in.  these 
cases. 

Be  Aforrisson,  52  Hun,  102;  Be  Morrison,  117 
N.  Y.  638;  Re  Degaramo,  86  Hun,  390;  Camp 
hell  V.  Campbell,  90  Hun,  283;  Be  Denick,  92 
Hun,  161;  DeU  v.  BeU,  4  App.  Div.  528;  Me- 
Oown  V.  McGovon,  19  App.  Div.  868. 

When  a  wife  separates  herself  from  her  hus- 
band there  is  no  law  by  which  he  can  restrain 
her  movements. 

Queen  v.  Jackson  [1891]  1  Q.  B.  671. 

The  plaintiff  was  only  temporarily  in  the 
state  of  New  York.  The  place  of  residence 
or  dwelling  place  is  the  permanent  abode,  and 
the  word  is  synonymous  with  inhabitancy  or 
domicil,  as  distinguished  from  temporary  resi- 
dence. 

DeMeli  v.  DeMeli,  120  N.  Y.  485;  Nelson, 
Divorce,  §  40. 
40  L.  K.  A. 


Length  of  residence  will  not  alone  effect  the 
chanjte:  intention  alone  will  not  do  it;  but  the 
two  taken  together  do  constitute  the  change  of 
domicil. 

DePuy  V.  TFurte.  53  N.  Y.  556,  Approved 
in  Hart  v.  Kip.  148  N.  Y.  806;  DeMeli  v.  De- 
Meli, 1-20  N.  Y.  485. 

Courts  should,  and  do,  discountenance  ef- 
forts at  attempted  residential  change  for  pur- 
poses of  divorce. 

Story,  Oonfl.  L.  §  744;  Wharton.  Confl.  L. 
§  490;  Warrender  v.  Warrender,  2  Clark  &  F. 
488;  Dolphin  v.  Bobins,  7  H.  L.  Cas.  890. 

Messrs.  William  Keman  and  A.  M. 
Millfl,  for  respondent: 

It  is  sufficient  to  authorize  the  interposition 
of  the  court  to  grant  a  separation,  that  there 
be  illtreatment  and  personal  injury,  or  a  rea- 
sonable apprehension  of  personal  injury. 

Whispcll  V.  WMspeU,  4  Barb.  217;  Daties  ▼. 
Davies,  55  Barb.  180;  Rihin  v.  Bihin,  17  Abb. 
Pr.  20;  Vhlmann  v.  Uhlmann,  17  Abb.  N.  C. 
236;  Lutz  v.  Lutz,  81  N.  Y.  S.  R.  718;  Straus 
V.  Straits,  67  Hun,  491;  Waltermire  v.  Walter- 
mire,  110  N.  Y.  183;  DeMeli  v.  DeMtli,  5  N. 
Y.  Civ.  Proc.  Rep.  306;  Evans  v.  Means,  1 
Hagg.  Consist.  Rep.  35;  Mason  v.  Mason,  1 
Edw.  Ch.  278. 

The  decree  of  divorce  in  Kentucky  in  favor 
of  the  defendant  is  no  bar  to  this  action. 

The  court  of  another  state  cannot  divorce  a 
citizen  of  this  state,  domiciled  and  actually  re- 
siding here  at  the  commencement  of  and  dur- 
ing the  pendency  of  the  judicial  proceedings 
in  that  state,  without  personal  service  of  proc- 
ess upon  the  defendant  in  such  proceedings  in 
that  state,  or  a  voluntary  appearance  by  the 
defendant  in  such  proceedings. 

Beckwith  v.  Beckicith,  24  N.  Y.  Week.  Dig. 
5;  Kerr  v.  Kerr.  41  N.  Y.  272;  Hoffman  v. 
Hoffman,  46  N.  Y.  30.  7  Am.  Rep.  299;  PeopU 
V.  Baker,  76  N.  Y.  78,  32  Am.  Rep.  274;  (TDea 
V.  CDea,  101  N.  Y.  28;  Jones  v.  Jones.  108  N. 
Y.  415:  Cross  v.  Cross,  22  N.  Y.  Week.  Dig. 
309,  Affirmed  108  N.  Y.  628;  DeJ^eli  v.  De- 
Meli, 120  N.  Y.  485;  Bigney  v.  Bigney,  127  N. 
Y.  408;  Williams  v.  Williams,  130  N.  Y.  198, 
14  L.  R.  A.  220;  Be  Degaramo,  86  Hun,  390; 
People  V.  Karlsioe,  1  App,  Div.  571;  BeU  v. 
Bell,  4  App.  Div.  527;  Kilburn  v.  Woodwarth, 
5  Johns.  37,  4  Am.  Dec.  321;  Ward  v.  Boyee, 
152  N.  Y.  191,  36  L.  R.  A.  549. 

A  wife  may  acquire  a  residence  and  domicil 
separate  from  that  of  her  husband,  whenever 
it  is  necessary  and  proper  for  her  to  do  so. 
Certainly  it  was  eminently  necessary  and 
proper  for  the  plaintiff  in  this  case  to  do  so. 

2  Bishop,  Mar.  &  Div.  §  125;  Cheeter  v. 
Wilson.  9  Wall.  108,  19  L.  ed.  604;  Hunt  v. 
Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129;  Bundle 
V.  Vanlnwegan,  9  N.  Y.  Civ.  Proc.  Rep.  328; 
Mellen  v.  Mellen,  10  Abb.  N.  C.  329,  and  note. 

The  evidence  and  the  attending  circum- 
stances clearly  show  that  the  plaintiff  intended 
to  and  did  abandon  her  residence  and  doaiicil 
in  Kentucky,  and  came  to  her  mother's  at  Clin- 
ton, New  \  ork,  with  the  intention  of  making 
that  her  home,  and  has  since  resided  there  and 
made  it  her  home;  and  that  she  became  and 
was  from  the  time  of  coming  to  Clinton  a  citi- 
zen and  resident  of  this  state,  actually  residing 
in  this  state. 
The  question  was  one  of  fact,  to  be  decided 
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upon  all  the  evidence  and  circumstances,  and 
was  correctly  decided,  and  is  conclusive  upon 
this  court. 

DuPiiy  V.  WurU,  53  N.  Y.  556:  Prentiss  v. 
Butler,  87  N.  Y.  S.  R  605;  Bassett  v.  Wheeler, 
84  N.  Y.  486;  DeMeli  v.  DeMeli,  120  N.  Y. 
486:  P/ielps  v.  New  York,  N,  E.  cfe  ff.  R,  Co.  17 
App.  Div.  392. 

The  agreement  between  the  fnther  and 
mother  is  not  binding  upon  the  child,  or  upon 
the  court  as  to  the  custody  of  the  child.  The 
court  has  the  power,  and  it  is  its  duty,  to  pro- 
vide for  the  best  interests  and  welfare  of  the 
child,  aside  from  any  agreement  between  the 
parents. 

PeopU,  Barry,  v.  Mercein,  3  Hill,  400,  38 
Am.  Dec.  644;  People,  Barry,  v.  Mercein,  8 
Paige,  47;  Mercein  v.  People,  Barry,  25  Wend. 
64,  35  Am.  Dec.  653;  Re  Hartman,  23  N.  Y. 
Week.  Dig.  128;  People,  Brush,  v.  Brown,  35 
Hun,  324;  Allen  v.  Affleck,  64  How.  Pr.  580. 

The  court  had  the  power,  and  it  properly 
exercised  it  in  giving  the  care  and  custody  of 
the  child  to  the  mother. 

N.  Y.  Code  Civ.  Proc.  §  1766;  Re  Waldron, 
13  Johns.  418:  Re  Maurer,  18  N.  Y.  Week. 
Dig.  568;  Re  Hartman,  23  N.  Y.  Week.  Dig. 
128:  People,  Olmstead,  v.  Olmstead,27  Baib.  9; 
Mercein  v.  People,  Barry^  25  Wend.  64,  35 
Am.  Dec.  653;  Re  Welch.  74  N.  Y.  299;  People, 
Allen,  v.  AlUn.  105  N.  Y.  628;  People,  Pruyne, 
V.  Walts,  122  N.  Y.  238. 

Bartlett*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  seeks  on  this  appeal  the  re- 
versal of  a  judgment  for  limited  divorce  re- 
covered against  him  by  his  wife.  The  judg- 
ment rests  upon  the  finding  of  the  trial  court 
that  the  defendant  had  treated  the  plaintiff  in 
such  a  cruel  and  inhuman  manner  that  it  ren- 
dered it  unsafe  and  improper  for  her  to  cohabit 
with  him,  and  justified  her  in  seeking  a  sepa- 
rate residence.  It  gives  her  alimony,  and  the 
custody  of  the  only  child  of  the  marriage. 
The  plaintiff,  a  young  ladj  of  refinement  and 
excellent  social  position,  was  married,  when 
twenty-two  years  old,  to  the  defendant,  at  her 
father's  house  in  Clinton.  New  York,  on  the 
17th  day  of  October,  1888.  The  defendant 
is  a  young  man  of  good  family,  a  native  of 
Kentucky,  and  at  the  time  of  his  marriage  re- 
sided with  his  parents  at  the  city  of  Louisville. 
After  the  wedding  trip,  the  plaintiff  and  de- 
fendant took  up  their  residence  at  the  house  of 
defendant's  parents.  On  the  8th  of  January, 
1890.  a  daughter  was  bom,  and  is  the  only  issue 
of  the  marriage.  On  the  3d  of  October,  1891, 
the  plaintiff  left  her  husband's  home  perma- 
nently, taking  the  child  with  her.  On  the  10th 
day  of  October,  1891,  and  before  her  departure 
for  the  state  of  New  York,  the  plaintiff,  her 
trustee,  and  the  defendant,  with  the  advice  of 
counsel,  entered  into  a  certain  agreement  that 
will  be  referred  to  later.  Immediately  there- 
after the  plaintiff  departed  from  the  common- 
wealth of  Kentucky,  and  came  to  the  state  of 
New  York,  with  the  intention,  as  the  trial 
court  finds,  of  changing  her  residence  and 
domicil  from  Kentucky  to  New  York,  In  the 
month  of  December,  1892,  the  defendant  com- 
menced an  action  against  plain  tiff  in  Kentucky 
for  an  absolute  divorce,  alleging  that  she  had 
40  L.  R.  A. 


abandoned  him  in  the  month  of  October,  1891, 
without  fault  on  his  part,  and  such  abandon- 
ment had  continued  uninterruptedly  for  the 
period  of  more  than  one  year.  Under  the  stat- 
utes of  Kentucky  the  proof  of  this  state  of  facts 
entitles  a  plaintiff  to  a  decree  dissolving  the 
bonds  of  matrimony.  The  defendant  was  not 
served  with  process  in  Kentucky,  nor  did  she 
appear  in  the  action.  The  decree  of  divorce 
was  obtained  upon  the  assumption  that  the  de- 
fendant was  a  resident  of  Kentucky,  who  had 
been  absent  therefrom  for  four  months,  and 
could,  therefore,  receive  notice  of  commence- 
ment and  pendency  of  the  action  by  a  desig- 
nated constructive  process.  The  plaintiff 
made  his  formal  proofs,  and,  in  the  absence  of 
the  defendant,  the  Kentucky  decree  was  en- 
tered about  March  14,  1893.  The  wife  began 
the  present  action  for  a  limited  divorce  on  the 
ground  of  cruel  and  inhuman  treatment  in 
January,  1893,  and  the  trial  court  rendered 
judgment  in  her  favor  in  June,  1893.  The 
husband  appeared  in  this  case,  was  represented 
by  able  Kentucky  and  New  York  counsel,  and 
the  issues  were  thoroughly  tried. 

The  principal  question  presented  by  this  ap- 
peal is  whether  the  Kentucky  decree  is  a  bar  to 
this  action,  the  defendant  having  set  it  up  in 
his  answer.  The  plaintiff  attacked  this  decree 
on  the  ground  that  it  was  entered  by  a  court 
havingno  jurisdiction  of  her  person,  she  being 
at  the  time  the  Kentucky  action  was  begun 
and  the  decree  therein  entered,  a  resident  of 
the  state  of  New  York.  On  the  other  hand, 
the  defendant  insisted  that  his  wife  was,  at  the 
time  referred  to,  a  resident  of  Kentucky,  and, 
consequently,  bound  by  the  decree.  This  was 
one  of  the  issues  tried  and  decided  in  favor  of 
the  wife.  The  learned  counsel  for  the  defend- 
ant from  Kentucky  argued  with  great  earnest- 
ness and  ability  that  the  matrimonial  domicil 
of  the  wife  is  that  of  her  husband,  and  conse- 
quently we  are  compelled  by  the  Constitution 
of  the  United  8tates  to  give  full  faith  and  credit 
to  the  decree  in  her  husband's  favor.  Article 
4,  ^  1.  In  view  of  the  fact  that  we  have  a 
finding  fixing  the  wife's  domicil  in  this  state, 
we  are  of  opinion  the  Kentucky  decree  is  void 
as  to  her  under  the  law  as  well  settled  in  this 
jurisdiction.  It  is  undoubtedly  true  that  the 
matrimonial  domicil  of  the  wife  is  that  of  her 
husband,  but  this  general  rule  has  its  excep- 
tions. In  this  case  we  have  the  finding  that 
the  plaintiff  was  justified  in  leaving  her  hus- 
band, and  that  her  sole  reason  for  so  doing  was 
his  cruel  and  inhuman  treatment.  This  court 
said  in  Hunt  v.  Hunt,  72  N.  Y.  217,  28  Am. 
Hep.  129,  in  speaking  of  the  general  rule  as  to 
the  wife's  domicil  (at  page  242):  "There  are, 
however,  exceptions  to  the  rule.one  of  which  is 
invoked  by  the  plaintiff  in  this  suit,  so  that  in 
certain  cases  a  married  woman  may  have  a 
domicil  in  another  jurisdiction  than  that  of  her 
husband.  This  is  so,  when  they  are  living 
apart  under  a  judicial  decree  of  separation, 
or  when  the  conduct  of  the  husband  has  been 
such  as  to  entitle  the  wife  to  an  absolute  or 
limited  divorce.  She  may  acquire  a  separate 
domicil  whenever  it  is  necessary  for  her  to  do 
so.  But  the  right  to  do  so  springs  from  the 
necessity  for  its  exercise."  In  the  case  at 
bar  we  have  the  undoubted  right  of  the  plain- 
tiff to  change  her  domicil  under  this  rule,  fol- 
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lowed  up  by  theflndiDg  that  she  did  so  change 
it  to  the  state  of  New  York.  It  has  been  held 
in  many  cases  that  the  jurisdiction  of  the  court 
of  another  state  in  which  judgmeni  has  been 
rendered  is  always  open  to  inquiry  in  the 
courts  of  this  state,  and,  if  that  court  has  ex- 
ceeded its  jurisdiction  or  has  not  obtained  juris 
diction  of  the  panics,  the  proceedings  are 
void.  Kerr  v.  Kerr,  41  N.  Y.  272;  Hoffman 
V.  Hoffman,  46  N.  Y.  30.  7  Am.  Rep.  399; 
HuntY.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129; 
People  V.  Baker,  76  N.  Y.  78.  82  Am.  Rep.  274; 
O'Dea  V.  (/Dea,  101  N.  Y.  23;  Jones  v.  Jones, 
108  N.  Y.  415;  DeMeli  v.  DeMeli,  120  N.  Y. 
485;  Rigney^.  Rigney,  127  N.Y.  408;n7Wrt7/2« 
V.  Williams,  130  N.  Y.  193,  14  L.  R.  A.  230. 

We  have  carefully  examined  the  evidence, 
and  have  reached  the  conclusion  that  the  find- 
ings of  the  trial  court  as  to  the  issues  of  domi- 
cil  of  the  plaintiff  and  the  cruel  and  inhuman 
treatment  by  defendant  of  his  wife  are  not 
without  evidence  to  support  them,  and  because 
of  their  aflSrmance  by  the  general  term  they  are 
binding  upon  this  court.  It  therefore  follows, 
upon  the  facts  and  the  law,  that  the  Kentucky 
judgment  is  not  a  bar  to  this  action. 

It  remains  for  us  to  consider  the  appellant's 
points  based  on  the  alleged  effect  of  the  agree- 
ment entered  into  by  the  plaintiff,  her  trustee, 
and  the  defendant  just  prior  to  plaintiff's  final 
departure  from  Kentucky.  This  agreement 
bears  date  October  10.  1891.  We  do  not  re- 
gard this  instrument  as  technically  articles  of 
separation  between  husband  and  wife,  but 
rather  an  agreement  to  provide  for  the  best 
interests  of  the  child,  made  in  contemplation 
of  the  fact  that  the  parents  had  separated,  and 
were  to  live  in  different  jurisdictions.  The 
opening  recitation  of  the  agreement  refers  to 
the  parties  as  •* having  ceased  to  live  together 
as  man  and  wife,  without  in  any  way  acknowl- 
edging upon  whom  is  the  fault,  or  condoning 
the  conduct  of  the  one  or  the  other  which  has 
led  to  the  existing  state  of  affairs,  or  prevent 
ing  any  consequences  which  may  follow,  or 
right  which  may  arise  to  either  party,  if  such 
status  shall  continue."  This  language  makes 
it  clear  that,  while  the  separation  was  recog- 
nized as  a  fact,  the  agreement  was  not  to  prej 


udice  or  affect  existing  rights  of  either  party 
growing  out  of  that  situation.  The  recitation 
clause  further  states  that  the  parties  desire  to 
provide  for  the  best  interest  of  the  child,  and 
with  this  view  they  have  entered  into  an 
agreement.  It  provides  for  the  alternating 
custody  of  the  child  by  her  mother  and  the 
mother  of  the  defendant  The  defendant 
obligates  himself  to  pay  f  500  for  maintenance 
of  the  child  during  that  portion  of  the  year  in 
which  she  is  with  her  mother.  The  wife  is  to 
receive  alimony  at  the  rate  of  $125  a  month, 
the  divorce  or  second  marriage  of  either  party 
to  terminate  the  agreement.  The  agreement 
was  to  continue  as  to  the  child  until  she  was 
fourteen  years  of  age,  and  as  to  her  mother 
until  January  8, 1904.  If  divorce  was  granted, 
the  provisions  as  to  plaintiff  were  to  be  carried 
into  the  decree.  There  are  other  details  not 
necessary  to  mention.  We  are  of  opinion  that 
the  suit  for  absolute  divorce  brought  by  the 
husband  in  Kentucky  in  December,  1892,  and 
the  action  for  limited  divorce  instituted  by  the 
wife  in  this  si  ate  in  January.  1893,  both  hav- 
ing proceeded  to  judgment,  may  be  regarded 
as  a  mutual  abandonment  and  termination  of 
the  agreement  under  its  t«rms,  and  left  the 
court  below  free  to  act  as  it  deemed  proper  re- 
specting the  alimony  of  the  wife  and  the  cus- 
tody and  maintenance  of  the  child.  The 
provision  of  the  agreement  for  the  wife's  ali- 
mony was  not  carried  into  the  Kentucky  de- 
cree, but  the  judgment  in  this  action  provides 
for  the  same  amount  of  alimony  per  month  of 
$125.  It  is  unnecessary  for  us  to  consider  any 
of  the  questions  which  are  argued  in  the  briefs, 
resting  on  the  assumption  that  the  agreement 
was  in  full  force  and  effect  at  the  time  the  judg- 
ment was  entered  herein  at  trial  term.  The 
husband  and  wife  had  sought  relief  in  the 
courts,  and  the  interests  of  the  child  were  safe, 
with  the  supreme  court  of  this  state  guarding 
her  rights. 

The  judgment  of  t/ie  General  Term  should  be 
affirmed,  with  costs. 

All  concur,  except  Gray,  J.,    absent,  and 
Martin,  J.,  not  sitting. 
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*A  maniclpal  corporation,  having^,  in 
the  proper  mode*  provided  for  the 
construction  of  a  sidewalk  and  notified 
the  owner  of  abuttiny  land,  may  require  of  him 
ttie  construction  of  a  sufficient  walk  in  front  of 
bis  premises,  and,  upon  his  default,  may  itself 
construct  such  walk  and  assess  the  cost  thereof 
upon  his  land;  but  it  can  net  recover  from  him 
indemnity  on  account  of  a  J ud/arment  recovered 

*Headnote  by  the  Court. 


Note.— See  also  the  similar  case  of  Rochester  v. 
Campbell  (N.  Y.)  10  L.  tt;  A.  383. 
40  L.  R.  A. 


against  it  for  in  juries  occasioned  by  such  own- 
cr*s  negligent  construction  of  the  walk. 

(March  1, 1898.) 

ERROR  to  the  Circuit  Court  for  Defiance 
CouDty  to  review  a  judgment  reversing  a 
judgment  of  the  Court  of  Common  Plena 
which  sustained  a  demurrer  to  the  petition  la 
an  action  brought  to  hold  defendant  liable  for 
the  amount  of  a  judgment  which  the  city  bad 
been  compelled  to  pay  because  of  a  defect  in  a 
walk  in  front  of  defendant's  property.  He- 
versed. 

Statement  by  Shauck»  J. : 

The  city  of  Defiance  filed  its  petition  against 
Wilhelm  in  the  court  of  common  pleas  alleg- 
ing ia  substance  that  he  was  the  owner  of  lot 
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1  abutting  OD  Clinton  street  in  said  city;  tiiat 
an  ordinance  of  the  city  required  him  to  con- 
struct  and  maintain  in  front  thereof  good  and 
sufficient  sidewalks;  when  constructed  of  wood 
to  be  6  feet  in  width  and  laid  with  good  sound 
pine-board  planks  not  less  than  6  nor  more 
than  12  inches  wide  and  li  inches  thick,  and 
free  from  sap  and  unsound  knots,  on  white  or 
burr  oak  stringers,  etc. ;  that  on  November  7, 
1889,  the  council  of  said  city  adopted  a  resolu- 
tion declaring  it  to  be  necessary  to  improve 
the  walk  in  front  of  Wilhelm's  lot  in  accord- 
ance with  the  provisions  of  the  general  ordi- 
nance relating  to  wooden  sidewalks,  and  that 
notice  thereof  was  personally  served  upon  Wil- 
helm:  that  Wilhelm  thereupon  took  upon  him- 
self the  work  of  constructing  and  repairing 
said  walk,  but  constructed  it  in  a  negligent 
manner  and  of  unfit  and  defective  materials, 
and  left  it  in  an  unsafe  and  dangerous  condi- 
tion, in  consequence  whereof  one  Martha  L. 
Sammis,  while  lawfully  passing  along  said 
walk,  without  fault  on  her  part  sustained  se- 
vere injuries  for  which  in  the  court  of  com- 
mon pleas  a  judgment  had  been  awarded  her 
against  the  city  for  $1,500,  and  $108.53,  the 
costs  of  suit;  that  before  the  trial  of  her  said 
action  against  the  city,  Wilhelm  was  notified 
of  the  pendency  of  said  action,  and  that  the 
city  would  require  him  to  indemnify  it  for  all 
damages  which  it  might  be  adjudged  to  pay 
her;  and  that  it  paid  the  amount  of  the  judg- 
ment so  recovered  by  her,  and  demanded  of 
Wilhelm  that  he  reimburse  it,  which  he  failed 
to  do.  The  prayer  of  the  petitioner  was  for 
judgment  for  the  amount  which  the  city  so 
paid  to  Mrs.  Bammis. 

In  the  court  of  common  pleas  a  final  judg- 
ment was  rendered  in  favor  of  Wilhelm  on  his 
demurrer  to  the  petition. 

On  a  petition  in  error  by  the  city,  the  circuit 
court  reversed  the  judgment  of  the  common 
pleas. 

Messrs.  Henry  Newbep'in  and  Edward 

H.  Newbeg^in,  for  plaintiff  in  error: 

No  liability  was  cast  upon  Wilhelm  for  the 
injury  on  account  of  the  detective  sidewalk. 
The  sidewalk  was  a  part  of  the  public  street, 
under  the  entire  control  of  the  city,  and,  in 
regard  to  it,  Wilhelm  owed  no  duty  to  the 
public,  whatever. 

2  Dill.  Mun.  Corp.  §§  1008.  1012;  Re  Bur- 
fneister,  76  N.  Y.  174;  Pamfrey  v.  Saratoga 
Springs,  104  N.  Y.  459;  Taber  v.  GraftniUer, 
109  Ind.  206. 

For  mere  negligence  in  permitting  a  side- 
walk to  be  out  of  repair,  when  he  has  actually 
done  nothing  to  obstruct  it,  or  the  defect  is 
not  in  some  particular  part  of  it  which  he  has 
constructed  for  his  own  private  use  and  not 
for  the  common  and  general  use  of  the  pub- 
lic, the  abutting  lotowner  is  not  responsible. 

Dill.  Mun.  Corp.  1012;  Vandyke  v.  Cincin- 
nati, 1  Disney  (Ohio)  532;  Noonnn  v.  Still- 
water,  38  Minn.  198,  58  Am.  Rep.  23;  Taylor 
V.  Lake  Shore  <fc  M.  S.  R.  Go.  45  Mich.  74.  40 
Am,  Rep.  457;  Eeeney  v.  Sprague,  11  R.  I. 
456,  23  Am.  Rep.  502;  Flynn  v.  Canton  Co.  40 
Md.  312,  17  Am.  Rep.  603;  Ktrby  v.  Boylston 
Market  Asso.  14  Gray,  249,  74  Am.  Dec.  682; 
Betz  V.  Limingi,  46  La.  Ann.  1113;  Keokuk  v. 
Independent  Hist.  53  Iowa,  352,  36  Am.  Rep. 
40  L.  R  A. 


226;  Hartford  v.  TaUott,  48  Conn.  525,  40 
Am.  Rep.  189;  RocJiester  v.  Campbell,  128  N. 
Y.  405,  10  L.  R.  A.  393;  Tiedeman.  Mun. 
Corp.  ^  348;  9  Am.  &  Eng.  Enc.  Law,  p.  895, 
^  10,  note  3. 

To  have  this  right  of  action  over  against 
Wilhelm,  the  city  must  have  been  without 
fault  itself.  The  city  was  negligent  of  its 
duty  to  keep  the  sidewalk  in  repair  under 
§  2640,  Ohio  Rev.  Stat. 

Cardington  v.  Fredericks,  46  Ohio  St.  442; 
Cleveland  v.  King,  132  U.  S.  295,  38  L.  ed. 
334. 

There  can  be  no  recovery  over  by  the  city 
against  Wilhelm  for  the  reason  that  one  of 
two  joint  wrongdoers  cannot  have  contribu- 
tion from  the  other. 

Chicago  v.  Bobbins,  2  Black.  418,  17  L.  ed. 
298;  2  Addison,  Torts,  Wood's  ed.  last  par. 
§  1394,  note  1. 

Wilhelm  was  not  liable  to  Mrs.  Sammis. 

Sammis  v.  WiUielm,  6  Ohio  C.  C.  565. 

If  not  liable  directly  to  the  injured  person 
he  could  not  be  held  liable  indirectly  to  the 
city  for  damages  suffered  by  the  injured  per- 
son through  its  fault. 

Tobin  V.  Portland  S.  &  P.  R.  Go,  59  Me. 
183.  8  Am.  Rep.  415;  Vrquhart  v.  Ogdens- 
burgh,  97  N.  Y.  238;  St.  Louis  v.  Connecticut 
Mat.  L.  Ins.  Co.  107  Mo.  92;  Keokuk  v.  Inde- 
pendent Dist.  53  Iowa,  352,  86  Am.  Rep.  226; 
Lowell  V.  Oliddon,  159  Mass.  817;  2  Dill. 
Mun.  Corp.  §  1012;  Tiedeman,  Mun.  Corp. 
S§  346,  348. 

Mr.  Edwin  A.  Laity,  for  defendant  in 
error: 

One  who  negligently  creates  or  maintains 
an  obstruction  or  nuisance  in  a  public  street 
Is,  irrespective  of  authority  or  license,  liable  to 
persons  injured  thereby. 

Clark  V.  Fry,  8  Ohio  St.  859,  72  Am.  Dec. 
590;  Southern  Ohio  R.  Go.  v.  Morey,  47  Ohio 
St.  207.  7  L.  R.  A.  701;  Hawver  v.  W7ialen,49 
Ohio  St.  69,  14  L.  R.  A.  828;  Sexton  v.  Zett, 
44  N.  Y.  430;  Bliss  v.  Schaub,  48  Barb.  389; 
Steivermann  v.  White,  16  Jones  &  S.  523; 
Dixon  V.  Brooklyn  City  A  N.  R.  Co.  100  N. 
Y.  170:  Mairs  v.  Manhattan  Real  Ebtaie  Asso, 
89  N.  Y.  498;  Robbins  v.  Chicago,  4  Wall.  657, 
18  L.  ed.  427;  Mulcairns  v.  JanesvilU,  67  Wis. 
24;  Indianapolis  v.  Emmelman,  108  Imd.  580, 
58  Am.  Rep.  65. 

In  ca.se  the  defect  was  caused  by  a  licensee, 
the  right  of  recovery  depends  on  his  contract, 
express  or  implied,  to  perform  the  act  per- 
mitted in  such  a  manner  as  to  protect  the 
public  from  danger  and  the  municipality  from 
liability. 

Port  Jervis  v.  First  Nat.  Bank,  96  N.  Y. 
550;  Brooklyn  v.  Brooklyn  City  R,  Co.  47  N. 
Y.  475.  7  Am.  Rep  469;  Congreve  v.  Morgan, 
18  N.  Y.  84,  72  Am.  Dec.  495;  IVoyv.  Troy  dt 
L.  R.  Co.  49  N.  Y.  657. 

Where  a  municipal  corporation  has  been 
compelled  to  pay  a  judgment  rendered  against 
it,  for  damages  sustained  by  reason  of  the 
wrongful  acts  of  a  third  person,  rendering  a 
street  unsafe,  it  has  a  remedy  over  against 
such  person. 

MUford  V.  Holbrook,  9  Allen,  17.  85  Am.  Dec. 
735;  ^Tjoirell  v.  Sdart,  4  Cush.  275;  Boston  v. 
Worthington,  10  Gray,  496;  Lowell  y.  Boston  <fi 
L.  R.  Corp.  23  Pick.   24,  34  Am.   Dec.   33; 
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Woods  V.  Groton,  111  Mass.  857;  WestfieM  v. 
Mayo,  122  Mass.  100,  23  Am.  Hep.  292; 
Brooklyn  v.  Brooklyn  Cty  R,  Co.  47  N.  Y. 
475,  7  Am.  Rep.  469;  Rochester  v.  Montgomery, 
72  N.  Y.  67;  iV^/f  ^<>r^•  v.  Dimick,  20  Abb. 
N.  C.  15;  Seneca  Falls  v.  Zalinaki,  8  Hun, 
571;  7Vi?y  V.  Troy  d  L.  R.  Co.  49  JN.  Y.  657; 
Portland  v.  Richardson,  54  Me.  46,  89  Am. 
Dec.  720;  jPor«  Jervis  v.  ^Y>«i  Aaf.  J5<z»A,  96 
N.  y.  550;  Rochester  v.  Campbell,  128  N.  Y. 
412,  10  L.  R.  A.  898:  Catterlin  v.  Frankfort, 
79  iDd.'  647,  41  Am.  Rep.  627;  Morgan  v.  Jft/^- 
(f^n.  82  Ind.  347;  Bever  v.  ^^orth,  107  Ind. 
544;  i2o66r7W  v.  Chicago,  4  Wall.  657.  18  L.  ed. 
427;  Weiftern  &  A.  R.  Co.  v.  Atlanta,  74  Ga. 
774;  Aberdeen  v.  Blackmar,  6  Hill,  824;  El- 
liott, Roads  &  Streets,  p.  657;  Elkhart  v.  VTjVA;- 
wire,  87  Ind.  77;  McNaughton  v.  Elkhart,  85 
.  Ind.  884;  Brookville  v.  Arthurs,  152  Pa.  834; 
Portland  v.  Atlantic  <fe  8^  /..  /2.  Cb.  66  Me. 
485;  Brooklyn  v.  Brooklyn  City  R.  Co.  8  Abb. 
JPr.  N.  S.  856;  iV<?w?  r<>rA  v.  Brarfy,  81  Hun, 
440;  Reading  City  v.  Reiner,  167  Pa.  41; 
Frtitfa^a  V.  Southworth,  54  Minn.  79;  Canan- 
daigua  v.  Fo&ter,  81  Hun,  147. 

When  a  remedy  exists  the  corporation  may 
notify  such  wrongdoer  of  the  pendency  of  the 
action  against  it,  and  request  him  to  come  in 
and  defend;  he  will  then  be  concluded  by  any 
judgment  as  to  the  existence  of  the  defect, 
the  liability  of  the  city,  and  amount  of  dam- 
ages. 

Boston  V.  Worihington,  10  Gray,  496;  Port- 
land V.  Richardson,  54  Me.  48,  89  Am.  Dec. 
720;  Seneca  Falls  v.  Zaiinski,  8  Hun,  571; 
Troy  V.  Troy  &  L.  R.  Co.  49  N.Y.  657;  Roch- 
ester V.  Montgomery,  72  N.  Y.  65;  Morgan  v. 
Muldoon,  82  Ind.  847;  Bever  v.  ^Wth,  107 
Ind.  544;  Western  dt  A.  R.  Co,  v.  Atlanta,  74 
Ga.  774;  Robbins  v.  Chicago,  4  Wall.  657,  18 
L.  ed.  427:  Port  Jertis  v.  First  Nat,-  Bank, 
96  N.  Y.  550;  Binsse  v.  Wood,  87  N.  Y.  580; 
Aberdeen  v.  Blackmar,  6  Hill,  324;  Elliott, 
Roads  and  Streets,  p.  657. 

If,  after  notice  and  request  to  defend,  the 
wrongdoer  fails  to  make  any  defense  in  the 
action  against  the  city,  and  the  city  defends  it 
for  him.  It  may.  if  guilty  of  no  misfeasance 
itself,  recover  from  such  wrongdoer,  not  only 
the  amount  of  the  judgment  recovered  against 
it,  but  also  all  reasonable  and  necessary  ex- 
penses incurred  in  defending  the  action,  in 
eluding  reasonable  attorney's  fees. 

Westfeld  v.  Mayo,  122  Mass.  100,  23  Am. 
Rep.  292;  Veazie  v.  Penobscot  R.  Co.  49  Me. 
119;  Chesapeake  &  0.  Canal  Co.  v.  Allegany 
County  Comrs.  57  Md.  201.  40  Am.  Rep.  430; 
Baxendale  v.  London,  C.  cfe  D.  R.  Co.  L.  R.  10 
Exch.  85;  Elliott,  lioads  «fe  Streets,  p.  657; 
Aslin  V.  Parkin,  2  Burr.  665;  Marlatt  v. 
Clary,  20  Ark.  251;  French  v.  Parish,  14  N. 
H.  496:  Lcvitzky  v.  Canning,  33  Cal.  299. 

The  rule  that  no  contribution  exists  between 
wrongdoers  is  always  confined  to  cases  where 
the  party  seeking  redress  knew,  or  must  be 
presumed  to  have  known,  the  act  was  unlaw- 
ful; and  does  not  apply  to  cases  where  the 
party  seeking  contribution  was  a  tortfeasor 
only  by  an  inference  of  law. 

Adamson  v.  JarHii,  4  Bing.  72;  Wooley  v. 
Batte,  2  Car.  &  P.  417;  Pearson  v.  Skelton,  1 
Mees.  &  W.  504;  Jacobs  v.  PoUard,  10  Cush. 
287,  57  Am.  Dec.  105;  BaiUy  v.  Bussing,  28 
40  L.  R.  A. 


Conn.  465:  Moore  v.  Appleton,  26  Ala.  683; 
Ooldsborough  v.  Barst,  9111.  App.205;  Shemer 
V.  i^ar,  92  N.  C.  148;  Uorbach  v.  Elder,  18 
Pa.  83;  Armstrong  County  v.  Clarion  County, 
66  Pa.  218,  5  Am.  Rep.  368;  Aeheson\,  Miller, 
2  Ohio  St.  203,  59  Am.  Dec.  663;  Grund  v. 
Van  Vleck,  69  111.  479;  Ives  v.  Jones,  25  X.  C. 
(8  Ired.  L.)  538,  40  Am.  Dec.  421. 

In  the  following  similar  cases,  where  re- 
covery over  was  sought,  the  rule  of  no  con- 
tribution between  tortfeasors  was  expressly 
held  not  to  apply. 

Loxcell  V.  Boston  &  L.  R,  Corp.  28  Pick.  24, 
84  Am.  Dec.  83;  CampbeU  v.  Somercille,  114 
Mass.  834;  Gridley  v.  Bloomington,  68  111.  47; 
Minneapolis  Mill  Co.  v.  Wheeler,  81  Minn.  121; 
Churchill  V.  Holt,  127  Mass.  165,  84  Am.  Rep. 
855;  Horbach  v.  Elder,  18  Pa.  83;  BaiUy  v. 
Bussing,  28  Conn.  455;  Wooley  v.  BatU,  Z 
Car.  &  P.  417;  Gray  v.  Boston  Gaslight  Co. 
114  Mass.  149,  19  Am.  Rep.  824;  West  BoyU 
ston  V.  Mason,  102  Mass.  341. 

Shaack«  J.,  delivered  the  opinion  of  the 
court: 

In  MorrisY.  Woodburn,  57  Ohio  St.  880,  we 
held  that  if  the  owner  of  a  lot  abutting  upon 
a  street  of  a  municipality,  for  the  use  of  bis 
property,  constructs  a  vault  under  the  side- 
walk over  which  he  negligently  places  and 
maintains  a  defective  covering,  he  is  liable  di- 
rectly lo  a  footman  injured  thereby,  notwith- 
standing the  omission  by  the  municipality  of 
the  duty  imposed  upon  it  by  statute  to  keep 
the  street  in  repair.  And  since  the  decisions 
in  CJiicago  v.  Robbins,  2  Black.  418. 17  L.  ed. 
298,  and  4  Wall.  657,  18  L.  ed.  427,  it  seema 
to  be  the  settled  law  that  if  a  municipal  cor- 
poration is  held  in  damages  for  its  failure  to 
keep  a  sidewalk  in  repair  by  removing  the  ^ 
source  of  danger  so  created  by  an  abutting 
owner  for  his  own  personal  ends,  it  may,  hav- 
ing given  him  notice  of  the  pendency  of  the 
suit  against  it,  recover  from  him  the  amount 
which  it  is  adjudged  to  pay  because  of  his 
torts. 

But  it  is  not  assumed  that  the  grounds  upon 
which  recoveries  were  sustained  in  those  cases 
are  available  here.  The  opinion  of  the  circuit 
court  in  the  present  case  (12  Ohio  C.  C.  346). 
shows  that  it  was  mindful  of  the  fact  that  the 
statute  imposes  upon  the  municipality,  and  not 
upon  the  abutting  owner,  the  duty  of  keeping 
the  streets  and  sidewalks  in  repair  and  free 
from  nuisance.  It  is  conceded  that  the  law 
imposes  upon  such  owner  no  duty  with  re- 
spect to  the  walk  whose  mere  omission  could 
be  asserted  as  the  foundation  of  an  action 
against  him.  According  to  the  view  there 
taken,  Wilhelm.  having  assumed  the  duty  of 
constructing  and  maintaining  the  walk,  thereby 
became  bound  to  exercise  due  care  In  the  selec- 
tion of  materials  and  reasonable  skill  in  con- 
structing and  repairing  the  walk,  and  by  his 
failure  in  respect  thereto,  he  actually  created 
the  dangerous  place  and  negligently  left  it  un- 
guarded, whereby  he  became  directly  liable  to 
the  person  injured,  or  to  the  citv  in  the  present 
action,  it  having  been  competed  to  respond 
first  because  of  its  failure  to  perform  the  duty 
imposed  upon  it  by  the  statute.  No  authority 
is  cited  by  the  circuit  court  in  support  of  its 
view,  and  most  of  the  cases  cited  by  the  city 
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solicitor  in  support  of  the  judgment  relate  to  | 
the  points  decided  in  Morrii  v.  Woodburn,  and 
Chicago  v.  Bobbins. 

The  right  of  the  municipality  to  recover 
from  the  wrongdoer  was  upheld  in  Chicago  v. 
Bobbins,  and  in  the  cases  followins:  it  upon  the 
ground  that  the  recourse  of  the  person  injured 
IS  primarily  against  him;  and  the  munici- 
pality, having  relieved  him  of  that  liability, 
IS  subrogated  to  the  right  of  the  person 
injured.  In  Bochester  v.  Campbell,  123  N. 
Y.  405,  10  L.  R.  A.  898,  ic  was  correctly 
said  of  those  cases:  "These  were  all  cases 
where  the  dangerous  conditions  of  the  street 
were  created  by  the  defendants,  and  they  were 
held  liable  for  the  consequences  of  their  un- 
lawful acts,  under  their  common-law  obliga- 
tions as  the  creators  of  nuisances,  and  not  by 
reason  of  any  duty  enjoined  upon  them  by 
statute  or  otherwise."  Section  2640,  Revised 
Statutes,  provides:  "The  council  shall  have 
the  care,  supervision,  and  control  of  all  public 
highways,  streets,  avenues,  alleys,  sidewalks, 
public  grounds,  and  bridges,  within  the  cor- 
poration, and  shall  cause  the  same  to  be  kept 
open  and  in  repair,  and  free  from  nuisance." 

This,  it  has  been  repeatedly  held,  is  not 
merely  a  grant  of  power  to  the  municipality, 
but  the  imposition  of  a  duty  upon  it.  Cog- 
nate provisions  of  the  statute  authorize  the 
municipality  to  require,  in  the  mode  specified, 
the  abutting  owner  to  construct  or  repair  the 
walk  in  front  of  his  premises.  The  effect  of 
his  failure  to  cotnply  with  the  requirement  is 
also  defined  by  the  statute;  that  upon  bis  fail- 
ure the  municipality  may  construct  or  repaii* 
the  walk  and  assess' the  cost  thereof  upon  his 
property.  But  the  right  of  the  city  to  be  in- 
demnified in  this  manner  is  expressly  limited 
to  one  fourth  the  amount  at  which  the  prop- 
erty is  valued  for  the  purposes  of  taxation. 
The  consequence  thus  indicated  bv  the  statute 
is  exclusive.  In  considering  the  effect  of  simi- 
lar statutory  provisions  In  Keokuk  v.  Independ- 
ent Dist.  53  Iowa,  852,  86  Am.  Rep.  226.  it  was 


said:  "The  city  has  sole  authority  over  its 
streets,  is  charged  with  their  improvement  and 
repair,  and  vested  with  the  power  to  tax  for 
that  purpose.  Where  the  lotowner  is  required 
by  the  city  to  construct  or  repair  sidewalks  it 
is  simply  a  method  of  exercising  such  power 
of  taxation  by  which  he  is  made  the  agent  of 
the  city  to  expend  the  amount  of  the  tax,  and 
the  responsibility  for  the  performance  of  the 
work  remains  where  the  authority  to  control 
it  is  found. 

In  well-considered  cases  it  has  been  held  that 
the  liability  which  the  statute  imposes  upon 
the  abutting  owner  is  exclusive,  and  not  recon- 
cilable with  an  unlimited  liability  for  injuries 
occasioned  by  the  defective  condition  of  the- 
streets  and  sidewalks  which  are  constructed 
and  maintained  under  the  authority  of  the  mu- 
nicipality, where  the  condition  results  from 
negligence  merely.  Flynn  v.  Canton  Co.  40 
Md.  312,  17  Am.  Rep.  603:  Hartford  v.  Tal- 
cott,  48  Conn.  525,  40  Am.  Rep.  189;  St.  Louis 
V.  Connecticut  Mut.  L,  Ins.  Co.  107  Mo.  92. 
That  conclusion  is  in  harmony  with  the  view 
of  the  subject  taken  in  Bochester  y ^Campbell,. 
where  it  is  said  that  to  hold  the  abutting  prop- 
erty liable  in  an  action  for  indemnity  "would 
tend  to  relax  the  vigilance  of  municipal  cor- 
porations in  the  performance  of  their  duties 
with  respect  to  the  repair  of  streets  and  high- 
ways, and  impose  that  duty  upon  those  who 
might  be  utterly  unable  to  discharge  it." 
.  The  policy  of  the  statute,  as  indicated  by  its 
provisions,  according  to  the  doctrine  of  the 
cases  cited  and  the  numerous  cases  which  they 
review,  seems  to  require  the  conclusion  that 
when  a  municipality  accepts  a  sidewalk  con- 
structed by  the  owner  of  abutting  property 
pursuant  to  its  notice,  as  a  compliance  there- 
with, all  liability  for  mere  negligence  in  con- 
struction and  maintenance  must  rest  and  re- 
main upon  it. 

Judgment  of  the  Circuit  Court  reversed,  and 
that  of  Common  Pleas  affirmed. 
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James  M.   GLOVER  et  al„  BespU, 
(17  Wash.  37.) 

!•  The  only  groxuid  on  which  unpre- 
ferred  creditors  of  a  partnership  can 
complain  of  a  deed  of  trust  made  by  it  for 
benefit  of  creditors  is  that  the  clafme  of  preferred 
creditors  is  not  bona  fide  and  real. 

2.  Partnership  propertylmay  be  con- 
veyed to  pay  notes  signed  by  the  individual 
partners,  and  not  in  the  firm  name. 

8.  Sobeequent  creditors  of  an  insolvent 
flrm  cannot  complain  that  a  note  was  ffiven  by 
the  continuing-  partners  to  a  withdrawinsr  mem. 
ber  for  his  alJeKed  share  in  the  assets  of  the  flrm. 


Note.— As  to  the  assumption  by  a  partnership  of 
the  individual  debts  of  the  partners,  see  note  to  Re 
Edwards  (Mo.)  29  L.  K.  A.  681. 
40  L.  R.  A. 


4.  A  conveyance  for  the  security  of  sev- 
eral claims  some  of  which  are  fraudulent 
will  be  sustained  in  favor  of  those  which  are 
valid. 

6.  Creditors  who  act  in  good  faAth  in 
takini;  a  conveyance  of  thefr  debtor^s  property* 
in  satisfaction  of  their  claims,  and  who  surrender 
notes  to.a  larger  amount  than  are  covered  by  the 
assets  assigned,  may  retain  what  they  receive 
althouflrb  the  grantors  may  act  in  bad  faith. 

(April  )Ja.  1897.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Spokane  County  in 
favor  of  defendants  in  an  action  brought  to  set 
aside  a  conveyance  for  the  benefit  of  creditors 
as  in  fraud  of  plaintiffs'  rif^hts.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  R.  Stern,  Cyrus 
Happy,  and  W.  W.  Tolman*  for  appel- 
lants: 

Where  successive  firms  are  formed,  or  where 
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chaDges  in  partnerships  occur,  as  by  a  partner 
selling  an  interest  to  another,  the  property  of 
the  old  firm  is  converted  into  that  of  the  new, 
and  the  partners  in  the  new  firm  have  an 
equitable  lien  to  have  it  applied  in  payment  of 
the  creditors  of  the  latter  firm,  which  lien  the 
court  will  use  in  favor  of  such  creditors  until 
they  are  paid  in  full,  to  the  exclusion  of  the 
creditors  of  the  former  firm. 

1  Bates.  Partn.  §  555. 

A  partner  who  retires,  suffering  the  continu- 
ing partners  to  go  on  with  the  old  assets  as  a 
new  firm,  has  lost  his  equity  to  compel  their 
application  to  the  debts  of  the  original  firm. 

1  Bates.  Partn.  §  556. 

Then  Julius  Loe  wen  berg  had  no  lien  upon 
these  assets  (even  conceding  that  they  were  the 
assets  of  the  old  firm)  for  the  $31,000  note 
given  him  as  representing  his  share. 

A  firm  must  be  solvent  in  order  to  dispose  of 
the  partnership  property  or  preferentially  pre- 
fer an  individual  or  old  debt. 

14  Am.  &  Eng.  Enc.  Law.  p.  116;  1  Bates. 
Partn.  §  556;  Burhans  v.  Kel/t/,  17  N.  Y.  S.  R. 
652;  Menaffh  v.  Whitwell,  52  N.  Y.  146, 11  Am. 
Rep.  683;  Charle»on  v.  McQraw,  3  Wash.  Terr. 
344. 

Where  one  member  of  the  partnership  re- 
tires, and  no  one  is  taken  in  his  place,  the 
property  of  the  old  firm  will  be  first  devoted 
to  the  debts  of  the  firm  succeeding  it  If  such 
firm  property  thus  disposed  of  has  not  gone 
into  the  hands  of  a  bona  fide  holder,  such  a 
transfer  is  a  gift,  and  is  void  as  to  all  existing 
firm  creditors  who  are  prejudiced  thereby. 

17  Am.  &  Eng.  Enc.  Law.  pp.  979,  984. 

If  a  firm  is  insolvent,  the  withdrawal  of  a 
large  amount  of  funds,  or  of  his  original  capi- 
tal, by  one  partner,  or  otherwise  drawing  from 
the  joint  fund  an  amount  in  excess  of  what  he 
is  entitled  to,  knowing  that  the  joint  creditors 
will  not  have  sufficient,  whether  this  is  by 
gratuituous  permission  of  his  copartners  or  un- 
der a  right  to  do  so  given  by  the  articles  of 
partnership,  is.  as  a  matter  of  course,  a  con- 
veyance in  fraud  of  the  rights  of  partnership 
creditors,  and  doubtless  also  of  the  separate 
creditors  of  the  other  partners,  for  it  is  in  ef- 
fect a  gift;  and  if  the  court  can  get  possession 
of  the  fund  before  the  retiring  partner  has  col- 
lected it,  they  will  treat  it  as  partnership  assets. 

1  Bates.  Partn.  §  564. 

A  partnership  has  no  greater  right  to  make 
voluntary  conveyances  of  its  property,  or,  what 
is  the  same  thing,  use  it^s  property  to  pay  or  se- 
cure debts  not  its  own,  when  it  is  insolvent,  or 
when  such  payment  will  leave  it  insolvent,  or 
hinder  or  delay  existing  creditors,  than  an  in- 
dividual of  his  separate  property. 

1  Bates,  Partn.  ^§  565,  566,  568;  Phelps  v. 
McNedy,  66  Mo,  554.  27  Am.  Rep.  378;  Re 
Cook,  3  Biss.  122;  Qoodhar  v.  Cary,  16  Fed. 
Rep.  316,  4  Woods,  663;  Heitieman  v.  Hart, 
55  Mich.  64;  Kirbp  v.  Schoonmaker,  3  Barb. 
Ch.  46,  49  Am.  Rep.  160:  Keith  v.  Armstrong, 
65  Wis.  225;  Deteau  v.  Fovoler,  2  Paige.  401; 
Patterson  v.  Seaton,  70  Iowa,  689;  Still  v. 
Focke,  66  Tex.  715. 

Partnership  effects  cannot  be  taken  by  at- 
tachment or  sold  on  execution  to  satisfy  a 
creditor  of  one  of  the  partners,  except  it  be  the 
Interest  of  such  separate  partner  in  the  effects 
after  settlement  of  all  the  accounts. 
40  L.  R.  A. 


3  Kent,  Com.  ed.  1889,  98;  Qoodhar  v.  Gary, 
16  Fed.  Rep.  319;  Menagh  v.  Whitwell,  52  N. 
Y.  146,  11  Am.  Rep.  683;  Patterson  v.  Seaton, 
70  Iowa,  689;  Ferson  v.  Monroe,  21  N.  H.  462; 
Wilson  V.  Robertson,  21  N.  Y.  587:  Ransom  v. 
Van  Deventer,  41  Barb.  807;  Heineman  v. 
Jlart,  55  Mich.  64;  Taylor  v.  Missouri  Glass 
Co.  6  Tex.  Civ.  App.  337;  Schuster  v.  Rader, 
13  Colo.  329;  Johnston  v.  Standard  Shoe  Co, 
5  Tex.  Civ.  App.  898;  Baily  v.  HorniJial,  89 
Hun,  514:  Ames  v.  Ame^,  37  Fed.  Rep.  36. 

A  parallel  case  with  the  one  at  bar  will  be 
found  in  Bannister  v.  Miller,  54 N.  J.  Eq.  121. 

See  Van  Doren  v.  StiekU,  24  N.  J.  Eq.  331, 
Affirmed  27  N.  J.  Eq.  498. 

The  creditors  were  privy  to  the  fraud,  and 
are  not  therefore  bona  fide  purchasers  without 
notice. 

McDonald  v.  Oatint,  30  Kan.  698;  GoUr^fcr 
V.  Martin,  33  Kan.  252;  Bump,  Fraud.  Con  v. 
3d  ed.  22-28.  See  also  Williams  v.  Ecans,  6 
Neb.  216;  Hunter  v.  Ferguson,  3  Colo.  App. 
287;  Lloyd  v.  Fhtlton,  91  U.  S.  485,  23  L.  ed. 
365;  Humes  v.  Scrtiggs.  94  U.  8.  22,  24  L.  ed. 
51;  Burt  v.  Agassis,  6  Wash.  242. 

The  transfer  in  this  case  was.  in  effect,  a 
general  assignment. 

Sahichi  v.  Chase.  l08Cal.8l;  Strong  v.  Kalk, 
91  Wis.  29;  Stout  v.  Watson,  19  Or.  251; 
Truitt  Bros,  v.  Caldwell,  3  Minn.  364;  Paffe  v. 
Sinith,  24  Wis.  a68;  Murphy  v.  Caldwell,  50 
Ala.  461;  Bucrill,  Assignm.  6th  ed.  §4;  Jones, 
Chat.  Mort.  g  352;  Smith  v.  Sipperlry,  9  Utah, 
267. 

This  transfer  being  a  preferential  transfer, 
and  not  for  the  benefit  of  all  the  creditors,  was 
contrary  to  law. 

1  Hill's  Code.  §  274.  and  as  amended  by 
chap.  100,  Laws  1893. 

The  conveyance  in  this  case  was  made  in 
trust  for  the  use  of  the  persons  making  the 
same,  and  was  therefore  fraudulent. 

1  Hiirs  Code,  §  1452;  Burrill,  Assignm. 
§  167;  Lawson  v.- Funk,  108  III.  502. 

If  the  consideration  failed  in  part  because  of 
fraud  the  entire  transaction  was  fraudulent. 

Bispham,  Equity,  p.  260;  Mead  v.  Coini^,  19 
N.  J.  Eq.  112;  1  Beach,  Mod.  Eq.  Jur.  ^  73; 
Swinford  v.  Rogers,  23  Cal.  234;  cases  cited  in 
Collins  V.  Blantern,  1  Smith,  Lead.  Cas.  Am. 
Law  Series  ed.  p.  659;  Wait  v.  Jones,  1  Bing. 
N.  C.  665. 

Although  founded  on  sufficient  considera- 
tion, if  the  intent  was  fraudulent  the  sale  was 
a  fraud. 

Bussard  v.  Bullitt,  95  Iowa,  736;  Billings  v, 
Russell,  101  N.  Y.  226;  Knapp  v.  Day,  4  Colo. 
App.  21;  Cole  v.  Tfiornburg,  4  Colo.  App.  95; 
Mead  v.  Combs,  19  N.  J.  Eq.  112;  Kellogg  v. 
Root,  23  Fed.  Rep.  525;  Chevalier  v.  Commins, 
106  Cal.  580;  fjiwwn  v.  Funk.  108  111.  502. 

Messrs,  L.  B.  Naah*  Lucius  6.  Nasli* 
Dolphy  Malloy.  &  Simon,  and  John  M. 
Gearin*  for  respondents: 

A  debtor  in  failing  circumstances  may  not 
only  dispose  of  his  property  for  the  benefit  of 
his  creditors,  generally,  but  by  such  convey- 
ance prefer  one  creditor  to  another,  or  one 
class  of  creditors  to  another  class. 

Clarke  V.  White,  12  Pet.  178,  9  L.  ed.  1046; 
Tompkins  v.  Wheeler,  16  Pet.  106, 10  L,  ed. 
903. 

If  the  debtor's  property  Is  not  encumbered 
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by  liens,  he  may  prefer  creditors  by  paying  a 
debt  in  full  or  in  part. 

The  secret  molives  of  the  debtor  or  his  in- 
tent to  defeat  execution  are  immaterial,  if  the 
transfer  is  solely  to  prefer  one  creditor  over 
another. 

Bump,  Fraud.  Conv.  3d  ed.  p.  190;  5  Am. 
AEng.  Enc.  Law,  p.  184. 

This  right  of  the  debtor  to  alienate  his 
property  is  restricted  only  by  the  principle 
that  he  shall  not  alienate  it  for  the  purpose  of 
hindering,delaying,or  defrauding:  his  creditors. 

Furtli  V.  8nell,  6  Wash.  546;  Turner  v.  Iowa 
NaL  Bank,  2  Wash.  192;  Ephraim  y.  Kelleher, 

4  Wash.  243,  18  L.  R.  A.  604;  Ben/mm  v.  Ham, 

5  Wash.  128;  Samuel  v.  Kittenger,  6  Wash.  261. 
Each  partner  has    an    ultimate  interest  in 

the  results  of  the  partnership,  i.  e.,  if  it  has 
made  profits,  to-  his  interest  therein,  and  on 
dissolution,  to  his  capital  invested,  therefore,  he 
has  an  equity  in  having  the  partnership  property 
applied  to  the  discharge  of  the  partnership  ob- 
ligations, and  to  prevent  their  being  diverted 
from  this  central  purpose  and  converted  by 
the  other  members  into  their  individual  prop- 
■erty,  or  applied  to  the  discharge  of  their  in- 
dividual obligations. 

This  interest  the  partner  may  dispose  of,  and 
the  equity  referred  to  the  partner  may  waive, 
and  this  equity  of  the  creditor  subsists  so 
lon^  as  that  of  the  partner,  through  whom  it  is 
derived,  remains. 

Fitzpatrick  v.  Flannagan,  106  U.  S.  654,  27 
L.  ed.  213. 

The  partnership  has  the  same  jus  diiqyanendi 
of  partnership  property  as  an  individual  of 
individual  property,  so  that, when  the  partners 
have  united  to  sell  the  partnership  property,  or 
to  divide  it,  or  appropriate  it  to  pay  a  single 
firm  or  a  single  individual  creditor,  upon 
what  equitable  or  legal  principle  can  an  inter- 
ference with  their  jus  dtsponendi  be  based. 

8  Kent,  Com.  p.  65;  Barkley  v.  Tapp,  87 
Ind.  25;  Story,  Partn.  §  858;  Leiois  v.  Har- 
rison, 81  Ind.  278;  Lindley,  Partn.  pp.  674, 
681;  Story,  Partn.  §  97;  Purple  v.  Farrinpton, 
119  Ind.  164.  4  L.  R.  A.  585;  ISational  Bank 
of  the  Metropolis  v.  Spragne,  20  JN.  J.  Eq.  p.  13; 
Kirby  v.  Schoonmaker,  3  Barb.  Ch.  46,  49  Am. 
Dec.  160;  Kennedy  v.  National  Union  Bank, 
23  Hun,  494;  Jones,  Chat.  Morts:.  §44;  Be 
Kahley,  2  Biss.  383;  Winslow  v.  Wallace,  116 
Ind.  317, 1  L.  R.  A.  179;  Fisher  v.  Spfers,  109 
Ind.  514;  Dunham  v.  Hanna,  18  Ind.  270;  Case 
V.  Beauregard,  99  U.  S.  119,  25  L,  ed.  370; 
Goudy  V.  Werbe,  117  Ind.  154,  3  L.  R,  A.  114; 
Louden  v.  Ball,  93  Ind.  232;  McFadden  v. 
FriU,  90  Ind.  590;  McFadden  v.  Hopkins,  81 
Ind.  459;  Morris  v.  Stern,  80  Ind.  227;  Schaef- 
fer  w.  Fithian,  17  lu^ ,  A&^\  Kistner  v .  Sind- 
linger,  33  Ind.  114;  McCormick's  Apjyeal,  57 
Pa.  54,  98  Am.  Dec.  191;  Wi'son  v.  Soper,  13 
B.  Mon.  411,  56  Am.  Dec.  573;  2  Lawson, 
Rights,  Rem.  &  Pr.  pp.  1237-1267;  Fitzpatrick 
V.  Flannagan,  106  U.  S.  648-654,  27  L.  ed. 
211-213;  Huiskamp  v.  Moline  Wagon  Co.  121 
IT.  S.  310,  80  L.  ed.  971;  Bogers  v.  Bntchelor, 
12  Pet.  221,  9  L.  ed.  1063;  Nail  v.  Mclntyre, 
81  Ala.  532;  Jackson  v.  Holloway,  14  B.  Mon. 
133;  Sauntry  v.  Dunlap,  12  Wis.  364:  Buck  v. 
Mosley,  24  Miss.  170,  and  cases  cited;  Wait, 
Act.  &  Def.  p.  131;  Williams  v.  Barneti,  10 
Kan.  455. 
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A  partner  may  pay  a  firm  debt  out  of  indi- 
vidual property  at  the  expense  of  individual 
creditors. 

Gallagher's  Appeal,  114  Pa.  353,  60  Am. 
Rep.  350;  2  Lawson,  Rights^  Rem.  &  Pr.  p. 
1268;  Hanocer  Nat,  Bank  v.  Klein,  64  Miss. 
141,  60  Am.  Rep.  47:  Saunders  v.  Beilly,  105 
N.  Y.  12,  59  Am.  Rep.  472;  Schmidlapp  v. 
Currie  (Miss.)  30  Am.  Rep.  530,  with  very 
learned  and  valuable  note  by  the  reporter; 
Carver  Gun  <fi  Mach.  Go.  v.  Bannon,  85  Tenn. 
712;  Hapgood  v.  Comwell,  48  111.  64.  95  Am. 
Dec.  516;  Arnold  v.  Hagerman^  45  N.  J.  Eq. 
186. 

Where  all  the  debtor's  property  was  trans- 
ferred to  satisfy  preferred  creditors,  there  is 
no  assignment,  but  the  reverse. 

Puget  Sound  Nat.  Bank  v.  Levy,  10  Wash. 
499;  Furth  v.  Snell,  6  Wash.  542. 

A  creditor  who  accepts  goods  in  the  pay- 
ment of  a  pre-existing  debt  is  a  purchaser  for  a 
valuable  consideration  within  the  meaning  of 
the  rule  that  a  bona  fide  purchaser  of  per- 
sonal property  for  value  without  notice,  from 
a  vendee  who  obtained  it  by  means  of  fraud- 
ulent represention,  takes  a  good  titlejas  against 
the  original  vendor. 

Butfefs  V.  Uaughwout,  42  III.  18,  89  Am. 
Dec.  401;  HanoU  v.  Kavs,U  Mich.  439:  Gas- 
sen  V.  Hendrick,  74  Cal.  444;  Robinson  v. 
Uvi,%l  Ala.  134;  Le  Grand  v.  Eufaula  Nat. 
Bank,  81  Ala.  123,  60  Am.  Rep.  140;  Law- 
rence V.  Owens,  89  Mo.  App.  318;  Babcock  v. 
Jordan,  24  Ind.  14;  Sovle  v.  Shotwell,  52  Miss. 
236,cited  in  note  2  Pom.  Eq.  Jur.  §  749;  Bar- 
ton V.  Williams,  21  Minn.  193;  Oberdorfer  v. 
Meyer,  88  Va.  384;  Woolridgey,  Thiele,  55  Ark. 
45. 

A  new  consideration,  besides  the  discharge 
of  the  pre-existing  indebtedness,  which  some 
authorities  require,  was  exchanged  between 
the  parties  at  the  time  of  the  sale  of  these 
goods  to  respondents,  and  it  was  a  present 
passing  consideration. 

Pratt  V.  Cowa/i,  37  N.Y.  441;  P?io?nix  Ins, 
Co.  V.  Church,  81  N.  Y.  222,  87  Am.  Rep. 
494;  Youngs  v.  I^ee,  12  N.  Y.  555;  Foster  v. 
Amhler,  24  Fla.  519;  Henderson  v.  Gibbs,  39 
Kan.  679;  Philbrick  v.  DaXlett,  43  How.  Pr. 
425,  12  Abb.  Pr.  N.  S.  425;  Purchase  v.  Mat- 
tison,  3  Bosw.  312. 

If  a  contract  is  good  in  part  and  bad  in 
part,  the  good  part  will  be  enforced  if  sepa- 
rable. 

Jackson  v.  Shawl,  29  Cal.  267;  Beard  v. 
Beard.  65  Cal.  854;  Granger  "v.  Original  Em- 
pire Mill  d  Min.  Co.  59  Cal.  679. 

There  is  nothing  in  our  statute  to  prevent, 
nor  was  it  ever  intended  to  prevent,  an  in- 
solvent debtor  from  transferring  his  property 
directly  to  his  creditors,  either  absolutely  in 
payment  of  his  debts  or  as  security  by  way  of 
mortgage. 

Turner  v.  Iowa  Nat.  Bank,  2  Wash.  192; 
Ephraim  v.  Kelleher,  4  Wash.  259,  18  L.  R.  A. 
604;  Samxiels  v.  Kittenger,  6  Wash.  269;  Furth 
V.  Snell,  6  Wash.  542;  Benham  v.  Ham,  5 
Wash.  128;  Dana  v.  Stanford,  10  Cal.  275. 

A  sale  of  a  stock  of  goods  at  a  fair  price  by 
a  failing  debtor  cannot  be  impeached  as 
fraudulent  by  creditors  of  the  vendor. 

Bedell  v.  Chase,  34  N.  Y.  386;  Buhl  v.  Phil- 
lips, 48  N.  Y.  125,  8  Am.  R«p.  522;  Hdsie  v. 


aoo 


Washingtok  Supreme  Court. 


Apr., 


Connor,  53  Kan.  718;  Giddings  v.  Sears,  115 
Mass.  505;  Priest  v.  Brown,  100  Cal.  626. 

Anders,  J.,  delivered  the  opinion  of  the 
court: 

On  January  2,  1895,  a  firm  composed  of 
Bernhard  and  Herman  Loewenbcrg,  engaged 
in  mercantile  business  at  Spokane,  Washington, 
transferred  to  one  James  N.  Glover,  as  trustee, 
all  their  firm  and  individual  property,  both 
real  and  personal.  Contemporaneously  with 
this  conveyance,  Mr.  Glover  executed  and 
delivered  what  was  termed  a  "declaration  of 
trust,"  in  which  he  recited  that  he  held  the 
property  for  certain  banks  and  persons  who 
were  creditors  of  Loewenberg  Bros,  in  amounts 
specified,  and  that  he  was  to  sell  the  property 
conveyed  to  him,  and  out  of  the  proceeds 
thereof  pay  the  claims,  in  a  certain  order 
therein  indicated.  Thereafter,  and  while  the 
property  was  in  the  possession  of  the  said 
Glover,  plaintiffs  herein,  who  were,  respect- 
ively, creditors  of  Loewenberg  Bros.,  com- 
menced actions  against  the  sai|j  firm  to  recover 
the  respective  amounts  alleged  to  be  due  them. 
In  each  of  these  actions  an  attachment  was 
sued  out,  and  levied  upon  the  property  in 
the  possession  of  said  Glover;  and  subse< 
quently  this  action  was  brought,  in  aid  of 
the  attachments,  to  set  aside  the  transfer  to 
the  trustee,  Glover,  on  the  ground  that  the 
same  was  a  fraud  upon  the  plaintiffs  and 
other  creditors  of  the  firm,  for  the  reason, 
among  others,  that  it  was  made  to  hinder, 
delay,  and  defraud  the  creditors  of  the  said 
firm,  and  especially  the  plaintiffs.  The  de- 
fendants answered,  alleging  that  the  transfer 
of  the  property  was  not  made  or  the  property 
received  by  them  to  hinder  or  delay  the 
plaintiffs,  or  any  other  creditor  or  creditors, 
but  for  the  sole  purpose  of  paying  honest 
debts  due  them  by  Loewenberg  Bros,  and 
by  B.  &  H.  Loewenberg,  and  that  the  promis- 
sonr  notes  evidencing  their  respective  debts 
had  been  delivered  to  said  Loewenberg  Bros, 
and  canceled ;  and  praying  that  the  proceeds 
of  the  property  be  distributed  in  accordance 
with  the  terms  of  the  agreement  and  convey- 
ance. Upon  these  issues  the  cause  proceeded 
to  trial,  and  judgment  was  rendered  for  the 
defendants,  disniissing  the  complaint  with 
costs.  From  tbis '  judgment  this  appeal  is 
taken. 

It  appears  from  the  evidence  that  the  debts 
for  which  the  property  was  transferred  were 
of  long  standing,  and  that  the  notes  repre- 
senting some  of  them  had  been  renewed 
from  time  to  time  with  the  consent  of  the 
payees.  Some  of  the  debts  were  in  existence 
even  while  Julius  Loewenberg  was  a  member 
of  the  firm  of  Loewenberg  Bros.,  which 
was  prior  to  October  1,  1893.  But  the  later 
firm  of  Loewenberg  Bros.  recoi?nized  these 
debts  as  its  own,  although  at  least  two  of 
the  notes  were  not  signed  by  the  firm,  but 
were,  upon  their  face,  the  notes  of  the  indi- 
vidual partners.  Many  interesting  points  are 
made  and  discussed  in  the  learned  and 
elaborate  brief  of  counsel  for  appellants,  but 
they  are  all  practically  included  in,  or  illus- 
trative of.  the  general  proposition,  urged, 
that  appellants,  being  creditors  of  the  firm 
of  Loewenberg  Bros,  as  it  existed  at  the  time 
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of  the  transfer  complained  of,  are  entitled  to 
priority  of  payment  out  of  the  firm  assets  over 
the  joint  creditors  of  the  individual  partners, 
as  well  as  the  creditors  of  the  preceding  firm, 
and  that  the  conveyance  to  respondent  Glover 
is  therefore,  as  to  them,  fraudulent  and  void. 
The  equitable  rule  contended  for  on  behalf  of 
appellants  only  applies  where  the  court  is 
called  upon  to  administer  and  distribute  part- 
nership assets,  or  where  its  jurisdiction  to  set 
aside  a  conveyance  for  fraud  in  fact  has  been 
successfully  invoked  by  firm  creditors.  A 
partnership  creditor,  merely  as  such,  has  no 
right  in  or  lien  upon  partnership  property. 
He  merely  has  the  right  to  sue  and  reduce  his 
claim  to  judgment,  and  to  sell  the  partnership 
property  on  execution.  Lindley,  Partn.  2d 
Am.  ed.  pp.  834,  854;  2  Bates.  Partn.  g§  820. 
824;  Case  v.  Beauregard,  99  U.  S.  119.  25  L. 
ed.  370;  Fitzpatrick  v.  Flannagan,  106  U.  S. 
648,  27  L.  ed.  211;  Huiskamp  v.  Moline  Wagoa 
Co.  121  U.  S.  310,  30  L.  ed.  971;  SchmidUipp 
V.  CurHe,  55  Miss.  597,  30  Am.  Rep.  530. 
But  each  partner  has  the  right  in  equity — 
often  denominated  a  ^'lien"  by  courts  and  text- 
writers — to  have  the  firm  property  applied  to 
the  satisfaction  of  the  firm  debts,  and  so  long 
as  this  equity  subsists  the  courts  allow  the 
creditors  of  the  firm  to  avail  themselves  of  it^ 
on  the  principle  of  subrogation,  whenever  the 
property  is  "within  the  control  of  the  court, 
and  in  course  of  administration."  Case  v. 
Beauregard,  99  U.  S.  119.  25  L.  ed.  870.  But 
this  equity  or  lien,  or  whatever  else  it  may  be 
called,  is  primarily  for  the  benefit  and  protec- 
tion of  the  individual  partner,  and  not  the 
creditors.  The  partner  may  therefore  waive 
it,  and,  if  he  does  so,  the  resulting  equity  of 
the  creditor  is  absolutely  destroyed.  More- 
over, this  right  attaches  only  to  partnership 
effects,  and  hence  "if,  before  the  interposition 
of  the  court  is  asked,  the  property  has  ceased 
to  belong  to  the  partnership, — if  by  a  bona 
fide  transfer  it  has  become  the  several  prop- 
erty either  of  one  partner  or  of  a  third  person, 
—the  equities  of  the  partners  are  extinguished, 
and  consequently  the  derivative  equities  of  the 
creditors  are  at  an  end.  It  is  therefore  always 
essential  to  any  preferential  right  of  the  credi- 
tors that  there  shall  be  properly  owned  by  the 
partnership  when  the  claim  for  preference  is 
soucrht  to  be  enforced."  Case  v.  Beauregard, 
99  U.  S.  125,  25  L.  ed.  871.  The  doctrine 
thus  announced  is  affirmed  in  the  other  cases 
cited  from  the  same  court,  and  is  undoubtedly 
correct  on  principle.  The  controlling  ques- 
tion, therefore,  in  any  particular  case,  is 
whether  or  not  the  transfer  of  the  property  is 
bona  fide.  The  evidence  shows,  and  it  is  not 
denied,  that  at  the  time  of  the  transfer  both 
the  firm  and  the  individual  members  thereof 
were  insolvent,  but  that  alone  did  not  destroy 
the  right  to  dispose  of  its  property  in  good 
faith  and  for  an  honest  purpose.  If  a  firm  that 
is  in  debt  could  not  sell  or  otherwise  dispose 
of  its  property,  it  might  never  be  able  to  pay 
its  debts  at  all,  and  it  would  be  difficult,  if  not 
impossible,  for  it  to  conduct  its  business;  for 
it  could  not  give  a  good  and  clear  title  to  any 
specific  chattel  it  might  sell,  and  the  pur- 
chaser of  any  partnership  commodity  would 
be  obliged  to  take  it  subject  to  the  Hen  of 
creditors  possibly  unknown  to  him.    It  Is  use- 
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less  to  observe  that  do  such  doctrine  bas  ever 
been  anDouDced  by  the  courts.  But  the  gen- 
eral rigbt  of  disposition  is  limiied  by  the  priu- 
ciple  that  the  firm  shall  not  alienate  its  prop- 
erty for  the  purpose  of  delaying  or  defrauding 
its  creditors.  It  is  the  established  law  of  this 
state  that  an  individual,  although  insolvent  or 
in  failing  circumstances,  may  pay  or  secure 
one  or  more  creditors  to  the  exclusion  of  others 
equally  meritorious,  even  if,  by  so  doing,  he 
exhausts  the  whole  of  his  property.  Turyxer 
▼.  lova  Nat.  Bank,  2  Wash,  192;  Ephraim  v. 
Kelleher,  4  Wash.  248,  18  L.  R.  A.  604;  Ben- 
ham  V.  Ham,  5  Wash.  128;  Furth  v.  Snell,  6 
Wash.  542;  Samvel  v.  Kittenger,  6  Wash.  261. 
The  manner  of  giving  the  preference  is  imma- 
terial. It  may  l)e  given  by  deed,  or  in  any 
mode  which  eifects  a  legal  transfer  of  the 
property.  Bump,  Fraud.  Conv.  8d  ed.  p.  186. 
And  partners,  in  this  respect,  have  the  same 
rights  that  individuals  have.  '^Partners,  the 
«ame  as  others,  may,  by  a  sale  or  mortgage  of 
the  partnership  property,  give  a  preference  to 
tiieir  creditors.  If  a  sale  or  mortgafze  is  made 
in  good  faith  to  secure  a  bona  fide  debt  or 
debts,  the  transaction  cannot  successfully  be 
assailed  on  the  ground  that  the  creditors  pre- 
ferred were  the  mdividual  creditors  of  the  sev- 
eral partners."  Georcre,  Partn.  p.  278.  The 
right  to  prefer  manifestly  involves  the 
right  to  designate  the  creditors  or  class  of 
creditors  to  be  preferred,  and  it  therefore  fol- 
lows that  the  only  ground  on  which  the  un- 
preferred  creditors  can  justly  complain  is  that 
the  claims  of  the  preferred'  creditors  are  not 
bona  fide  and  real.  The  mere  preference  of  a 
particular  creditor  or  class  of  creditors  over 
others  by  a  debtor  is  therefore  not  fraudulent, 
because  it  is  legal,  and  what  the  law  sanctions 
cannot  rightfully  be  questioned. 

But  it  is  urged  on  behalf  of  appellants  that 
in  no  event  could  Lowenberg  Bros,  convey 
the  firm  property  in  payment  of  the  notes 
which  were  signed  by  the  individual  partners, 
and  which  were  not  in  the  firm  name.  It 
does  not  appear  whether  the  money  evidenced 
by  these  notes  was  used  for  firm  purposes  or 
not,  but  there  is  very  high  authority  to  the  ef- 
fect that,  where  the  partners  are  jomtly  liable, 
they  may  transfer  property  to  pay  such  liabil- 
ity, even  though  it  was  incurred  outside  of  the 
partnership  business.  Bump,  Fraud.  Conv. 
8d  ed.  p.  890;  Smith  v.  Howard,  20  How.  Pr. 
121;  Saitndera  v.  BetUp,  105  N.  Y.  12,  50  Am. 
Viep.  472.  In  the  case  last  cited  the  court,  at 
page  18,  105  N.  Y.,  says:  **A11  the  members 
of  a  firm  may  sell  the  partnership  property, 
even  if  wholly  insolvent,  to  a  purchaser  m 
good  faith,  and  thus  convey,  free  from  the 
claim  of  firm  creditors,  a  good  title  to  the  firm 
property.  Instead  of  selling  for  cash  they  may 
transfer  firm  property  to  pay  a  firm  debt.  And 
they  may  transfer  the  firm  property  to  pay  a 
Joint  debt  for  which  they  are  jointly  liable 
outside  of  the  business  of  the  firm,  and  the 
joint  creditor  will  obtain  a  good  title  to  the 
firm  property."  See  also  Hoare  v.  Oriental 
Bank  Carp,  L.  R.  2  App.  Cas.  589.  And  the 
flame  conclusion  would  seem  logically  to  fol- 
low from  decisions  of  the  Supreme  Court  of 
the  United  States  in  the  cases  to  which  we 
have  above  referred. 

It  is  insisted  that  the  note  for  $81,000  held 
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by  the  London  &  San  Francisco  Bank,  one  of 
the  preferred  creditors,  was  fraudulent  as  to 
appellants,  for  the  alleged  reason  that  it  was 
given  without  consideration,  and  was  void, 
and  that  the  conveyance  to  the  trustee  was 
therefore  fraudulent  as  to  the  unpreferred 
creditors.  Julius  Loewenberg,  a  former  mem- 
ber of  the  firm  of  Loewenberg  Bros.,  sold  his 
interest  to  the  remaining  partners  on  October 
1,  lb93;  but  it  was  agreed  between  him  and 
his  partners,  who  continued  in  business  under 
the  firm  name  of  Loewenberg  Bros.,  and  re- 
tained all  of  the  assets  of  the  preceding  firm, 
that  he  should  not  draw  out  anything  for  one 
year  thereafter.  After  the  year  had  expired, 
this  note  was  given  him  for  his  one-third  inter- 
est, and  he  indorsed  and  delivered  it  to  the 
bank  as  collateral  security  for  a  debt  which  he 
owed  to  the  bank.  It  is  claimed  that,  inas- 
much as  the  firm  was  insolvent  at  the  time 
Julius  Loewenberg  sold  his  interest  and  re- 
tired, the  note  was  without  consideration  and 
void,  even  in  the  hands  of  the  bank.  It  must 
be  borne  in  mind,  however,  that,  at  the  time 
the  debt  represented  by  this  note  was  con- 
tracted, appellants  were  not  creditors  of  the 
firm  of  Loewenberg  Bros.,  and  it  is  there- 
fore difiicult  to  perceive  how  they  were  de- 
frauded by  the  transaction.  The  existinj; 
creditors  might  have  had  reason  to  complain, 
but  they  did~  not  do  so,  and  are  not  doing  so 
now.  But.  even  conceding  the  note  to  be 
void  and  fraudulent,  yet  it  does  not  neces- 
sarily follow  that  the  transfer  should  be  set 
aside  as  to  the  creditors  whose  claims  are  con- 
fessedly just  and  valid.  If  this  particular 
note  were  invalid, — which  we  do  not  think  is 
the  fact, — the  conveyance  should  nevertheless 
be  sustained  as  to  the  other  claimants,  because 
the  parts  are  clearly  severable.  The  true  rule, 
we  think,  is  announced  in  1  Smith,  Lead.  Cas. 
9th  ed.  at  p.  78,  where  it  is  stated  that  "it  is 
a  general  rule  that  any  conveyance  which  is 
fraudulent  as  to  a  part  of  the  property  trans- 
ferred, or  which  is  made  upon  a  consideration 
partly  fraudulent,  is  wholly  void  as  to  the 
grantor's  creditors.  But  the  validity  of  a  con- 
veyance as  against  creditors,  where  the  parts 
are  severable,  cannot  depend  upon  this  test. 
If  it  is  made  for  the  payment  or  security  of 
several  debts,  some  valid  and  the  others  fraud- 
ulent, it  will  be  avoided  as  to  the  latter,  but 
sustained  as  to  the  former,  in  the  absence  of 
any  fraud  on  the  part  of  those  beneficiaries." 
Nor  does  the  conveyance  in  question  amount 
to  a  general  assignment  with  preferences,  un- 
der the  insolvent  law  of  this  state,  as  suggested 
by  counsel  for  appellants.  See  Furth  v.  Snell, 
6  Wash.  542;  Fuget  Sound  Nat.  Bank  v.  Leoy, 
10  Wash.  499.  A  careful  examination  of  all 
the  evidence  in  the  case  convinces  us  that  the 
respondents  (that  is,  the  preferred  creditors) 
acted  in  perfect  good  faith,  and  solely  from  a 
desire  to  secure  the  payment  of  their  debts; 
and  therefore  the  transfer  was  not  mala  fide  on 
their  part,  whatever  may  have  been  the  secret 
motives  or  intention  of  Loewenberg  Bros. 
The  property  the  creditors  received  falls  far 
short  of  paying  the  full  amount  of  their 
claims,  but  they  have  surrendered  their  notes 
for  cancelation,  and  therefore,  in  our  opinion, 
entitled  to  retain  what  they  have  lawfully  re- 
ceived.   But,  of  course,  they  have  no  right  to 
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keep  property  transferred  to  them  by  the 
Loewenbergs,  which  the  latter  did  not  them- 
selves own,  if  any  such  was  received  by  them; 
and  therefore  nothing  we  have  said  in  this 
opinion  will  in  any  way  affect  whatever  rights 
the  plaintiff  in  the  case  of  ^Voon9ock€t  Rubber 
Co.  V.  Loewenberg  (just  decided)  17  Wash.  29, 
may  have  to  the  specific  merchandise  therein 
claimed  by  it. 

The  judgment  is  affirmed. 

Scott,  Ch.  J.,  and  Gordon,  J.,  concur. 


J.   H.  DENNIS,  Appt, 

V. 

I.  E.  MOSES,    Bespt. 


(. 


.Wash. 


.) 


1.  Sales  on  mortgtige  foreclosures  are 

within  the  provisions  of  Laws  1897,  p.  98,  respect- 

"  ing  appraisement  l>efore  sale. 

£•  A  mort^a^ee  or  lienor  may  have  a 
sale  for  the  amount  of  his  debt,  under  Laws 
1807^  p.  70,  fi  10,  even  if  that  is  less  than  80  per  cent 
of  the  property  or  portion  of  the  property  sold. 

8.  Not  more  than  the  amount  of  the  debt 
of  a  mortgag-cc  or  lienor  need  be  bid  upon  all  the 
parcels  of  property  when  several  are  included  in 
the  security,  under  Laws  1897,  p.  70,  and  he  may 
seflrregate  his  debt  and  bid  a  part  on  each  parcel 
sold. 

4*  The  appraisement  required  before 
sale  on  foreclosure  by  Laws  1897,  p.  70,  can- 
not be  waited  in  the  mortgage  itself,  although  it 
may  be  waived  after  default. 

6.  A  statute  limiting  the  riipht  to  enforcse 
a  debt  secured  by  mortgage  to  the  property 
mortgaged,  whether  realty  or  chattels,  is  an  un- 
due restraint  upon  the  liberty  of  a  citizen  to  con- 
tract with  respect  to  his  property  rights. 

6.7  A  statute  limiting  the  rights  of  a  dti- 
aen  to  contract  with  reference  to  his  property 
must  tend  to  promote  the  public  good  in  some 
way,  or  it  is  an  unwarranted  interference  there- 
with. 

?•  Waiver  of  the  right  of  a  mortgagor 
to  remain  in  possession  of  property  dur- 
ing the  period  of  redemption  given  by  Laws  1867, 
p.  221,  cannot  be  made  in  the  instrument  itself, 
although  it  may  be  made  after  default. 

8.  The  right  to  contract  for  payment  in 
gold  coin  of  the  United  States  cannot  be 
taken  away  byra  state  statute  which  attempts  to 
make  any  debt  payable  in  any  kind  of  lawful 
money. 

9.  The  regulation  of  attorney's  fees  by 

Laws  1895,  p.  81,  limiting  stipulations  of  the  par- 
ties in  that  respect,  is  a  valid  measure  of  public 
policy. 

iDutibar  and  Rcavig,  JJ.,  diasenU 

(February  16,  1898.) 

APPEAL  by    plaintiff  from  a  judgment  of 
the  Superior  Court  for  King   County  in 


favor  of  defendant  in  an  action  brought  to 
foreclose  a  mortgage.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  P.  Hoyt  and  Hastings  & 
Stedman,  for  appellant: 

All  the  statute  in  question  does  is  to  give  the 
mortgagor  or  judgment  debtor  the  right  lo 
have  his  property  appraised  before  it  is  sold, 
and  to  remain  in  possession  thereof  until  the 
time  for  redemption  has  expired.  There  is 
nothing  therein,  either  in  express  language  or 
general  scope,  which  in  any  respect  prohibits 
the  interested  party  from  contracting  away  or 
waiving  such  right.  On  the  cbntrary,  it  clearly 
appears  from  the  act,  taken  as  a  whole,  that 
the  rights  are  conferred  for  the  benefit  of  the 
individual,  and  may  be  waived  by  him. 

The  public  is  no  more  interested  in  the  re- 
tention by  the  individual  of  his  rights  under 
this  statute  than  they  are  in  the  retention  of 
any  other  right  or  property  which  he  may 
possess.  Hence  no  consideration  of  public 
policy  can  influence  the  decision  of  the  ques* 
tion  under  consideration. 

Stoekmeyer  v.  Tobin,  139  U.  8.  176.  85  L. 
ed.  123;  AVtr  Orleans  Mut.  Ins.  Co.  v.  Bagley^ 
19  La.  Ann.  89;  Desplate  v.  St.  Martin,  17  La. 
Ann.  91;  Stock  well  v.  Byrne,  22  Ind.  6;  Wray 
v.  Miller,  20  Pa.  115;  Mitchell  v.  Freedley,  10 
Pa.  209;  Dean  v.  Morrison,  10  Ind.  367;  Baker 
V.  Roberts,  14  Ind.  552;  Broadtcellv.  Rodrigvei, 
18  La.  Ann.  68;  Herman,  Executions,  ^§197, 
257;  2  Freeman,  Executions,  2d  ed.  §  284,  and 
notes;  First  Nat.  Bank  v.  Bell  Silver  <J&  Cop- 
per Min.  Co.  8  Mont.  32,  156  U.  S.  470,  39  L. 
ed.  497. 

When  parties  to  a  contract  include  in  it  a 
legal  remedy  by  which  it  is  to  be  enforced 
such  remedy  cannot  be  changed,  and  parties 
may  by  express  contract  stipulate  that  neither 
existing  nor  anticipated  legislation  shall  in  any 
wise  affect  or  control  their  agreement. 

Taylor  v.  Stearns,  18  Gratt.  284;  White  v. 
Crairford,  84  Pa.  436. 

Under  the  legislation  in  Iowa  it  was  held 
that  the  mortgagor  was  entitled  to  the  posses- 
sion during  the  redemption  period,  yet  not- 
withstanding this  holding  the  courts  of  that 
state  did  not  hesitate  to  enforce  provisions  in 
mortgages  which  deprived  mortgagors  of  this 
possession. 

See  Barrett  v.  Blackmar,  47  Iowa,  565;  My- 
ton  V.  Davenport,  51  Iowa,  588;  Hill  v.  Hefrett, 
35  Iowa,  562;  White  v.  Griggs,  54  Iowa,  650. 

But  even  if  the  statute  must  be  construed  to 
prohibit  the  waiver  of  these  rights  it  is  without 
force  to  affect  them,  for  the  reason  that  thus 
construed  it  is  unconstitutional  and  void. 

The  right  to  contract  as  to  property  rights 
is  as  much  property  as  the  right  itself.  It  is 
also  a  part  of  the  liberty  of  the  individual 
Both  arc  protected  by  the  Constitution  of  the 
United  States  and  this  state. 

Sharer  v.  Penm^ylvatiia  Co.  71  Fed.  Rep. 
931;  Low  V.  Rees  I'Hnting  Co.  41  Neb.  127,  24 
L.  R.  A.  702:  Com.  v.  Perry,  155  Mass.  117, 
14  L.  R.  A.  325;  State  v.  Goodwill,  88  W.  Va. 
179,  6  L.  R.  A.  621;  Milktt  v.  PeopU,  117  DL 


tNoTB.— For  a  general  view  of  the  constitutional- 1  note  to  Skinner  v.  Santa  Rosa  (CW.)  29  L.  R.  A.  SlJS; 
ity  of  statutes  restrictingr  the  rijrht  of  contract.  I  also  Packwood  v.  KitUtas  (Wash.)  33  L.  R.  A.  «78; 
see  note  to  State  v.  Loomi8(Mo.)21  L.  R.  A.  789.        I  Burnett  v.  Maloney  <Tenn.)  34  L.  R.  A.  5a;  and 
MAS  to  contracts  for  payment  In  erold  or  silver,  see  '  Murphy  v.  San  Lute  Obispo  (Cal.)  39  L.  R.  A.  444. 
40L.R  A. 
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294.  57  Am.  Rep.  869;  Leep  v.  St.  Louis,  I.  M. 

6  8.  R.  Co.  58  Ark.  407,  23  L.  R.  A.  264; 
Slaughter- House  Cases,  83  U.  8.  16  Wall.  36,  21 
L.  ed.  394;  Re  Jacobs.  98  N.  Y.  106,  50  Am. 
Rep.  636;  Ex  parte  Kuhack,  85  Cal.  274,  9  L. 
R.  A.  482;  Palmer  v.  TingU,  55  Ohio  St.  423; 
John  Spry  Lumber  Co.  v.  Sault  Sat,  Baiik 
Loan  A  t.  Co.  77  Micb.  199,  6  L.  R.  A.  261; 
Tnylor  v.  Murphy,  148  Pa.  387;  Re  Eight 
Hours  BUI,  21  Colo.  29;  Re  House  Bill  No,  203, 
21  Colo.  27;  Schroeder  v.  GaUand,  134  Pa.  277, 

7  L.  R  A.  711. 

Reots  and  profits. of  real  estate  may  be 
mortgaged  and  the  mortgage  foreclosed  aod 
the  property  sold.  . 

Chase  v.  Ball,  79  Ind.  311.  ' 

If  rents  aod  profits  may  be  mortgaged  surely 
the  possession  of  the  property  from  which  the 
rents  and  profits  are  derived  Aay  be  waived  in 
a  mortgage  covering  the  property. 

Stormy.  Ennantrout,  89 Ind.  214;  Buchanan 
V.  Berkshire  L.  Ins,  Co.  96  Ind.  510;  Hursh  v. 
Hursh,  99  Ind.  500;  Treat  v.  Dorman.  100  Cal. 
623;  Montgomery  v.  Merrill,  65  Cal.  432; 
(THara  v.  Mobile  d  0.  R.  Co.  75  Fed.  Rep. 
180. 

The  act  of  March  11, 1897,  Laws  1897,  p.  98, 
is  clearly  unconstitutional.  It  interferes  with 
the  right  to  contract.  It  also  deprives  the 
court  of  the  power  to  enforce  a  contract  fairly 
made.  It  prohibits  the  taking  of  security  for 
a  debt  without  waiving  the  right  to  collect  the 
debt  in  full  though  the  debtor  is  abundantly 
able  to  pay. 

Ramsey  v.  People,  142  111.  380,  17  L.  R.  A. 
853;  Harding  v.  People,  160  111.  459,  82  L.  R. 
A.  445;  Bracerville  Coal  Co.  v.  People,  147  111. 
66,  22  L.  R.  A.  340;  People  v.  Qillson,  109  N. 
Y.  889;  People  v.  Marx,  99  N.  Y.  377,  52  Am. 
Rep.  34;  Frorer  v.  PeopU,  141  111.  171.  16  L. 
R.  A.  492. 

Upon  like  grounds  it  must  be  held  that  the 
act  of  March  11,  1897,  Laws  1897,  p.  91,  is 
unconstitutional.  It  is  also  in  contravention 
of  ^  10  of  art.  1  of  the  Constitution  of  the 
United  States,  and  for  that  reason  void  and 
without  effect. 

Woodruff  Y.  Mississippi,  162  U.  8.  291,  40  L. 
ed.  973,  48  Cent.  L.  J.  155,  237,  288;  Trebil^ 
coek  V.  Wilson,  12  Wall.  687,  20  L.  ed. 
460;  Bronson  v.  Rodes,  7  Wall.  229,  19  L. 
ed.  141;  Gregory  v.  Morris,  96  U.  8.  624, 
24  L.  ed.  741;  Frank  v.  Colhoun,  59  Pa.  886; 
Button  V.  Pailaret,  52  Pa.  109,  91  Am.  Dec. 
135;  Independent  Ins.  Go.  v.  Thomas.  104  Mass. 
192;  Chrysler  v.  Renois,  48  N.  Y.  209;  Hittson 
V.  Davenport,  4  Colo.  169;  Myers  v.  Kaufman^ 
37  Ga.  600,  tf5  Am.  Dec.  367;  Chesapeake  Bank 
V.  Smain,  29  Md.  506. 

Messrs,  John  E.  Humphries,  W.  E. 
Humphrey,  and  E.  P*  Edsen,  for  respond- 
ent: 

This  act  is  for  the  benefit  of  the  debtor,  and 
cannot  be  waived.  The  contract  in  mortgage 
to  waive  appraisement  is  void. 

Levicks  v.  Walker,  15  La.  Ann.  245,  77  Am. 
Dec.  187;  Tealy.  Walker,  111  U.  S.  242,  28  L. 
ed.  415;  20  Am.  &  Eng.  £nc.  Law,  p.  109;  28 
Am.  &  Eng.  Enc.  Law,  p.  575;  Hardin  v. 
Wolf,  29  La.  Ann.  333;  15  Am.  &  Eng.  Enc. 
Law,  p.  827,  note  2;  Cullen  v.  Minnesota  Loan 
&  T.  Co.  60  Minn.  6;  1  Freem.  Executions, 
40  L.  R.  A. 


2d  ed.  g  216;  Kneettle  v.  Newcomb,  22  N.  Y. 
249,  78  Am.  Dec.  186, 190,  note. 

Even  a  trust  deed  giving  right  to  possession 
on  default  without  foreclosure  will  not  author- 
ize grantee  to  take  rents  and  profits  without 
foreclosure. 

Teal  V.  Walker,  111  U.  S.  242,  28  L.  ed.  415. 

The  rents  and  profits  of  real  estate  in  thia 
state  cannot  be  mortgaged  so  as  to  give  the 
mortgagee  right  to  possession  of  same  until 
after  foreclosure  of  mortgage,  and  the  expira- 
tion of  year  of  sale  or  redemption. 

Cullen  V.  Minnesota  Loan  dt  T.  Co.  60  Minn. 
6. 

The  contract  of  waiver  is  void  as  against 
public  policy. 

State  V.  Considine,  16  Wash.  858;  Barnitz 
v.  Beverly.  163  U.  8.  118,  41  L.  ed.  93;  Butin- 
burne  v.  MilU,  17  Wash.  611. 

Scott,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  foreclose  a  real- 
estate  mortgage  given  to  secure  a  note  for 
$1,500.  bearing  interest  at  the  rate  of  6  per 
cent  per  annum.  The  mortgage  contained 
stipulations  on  the  part  of  the  mortgagor  waiv- 
ing all  benefits  under  the  provisions  of  ^g  3  to 
10  inclusive,  of  the  act  relating  to  sales  of 
property  under  execution  (Laws  1897,  p.  70), 
and  provided  that  in  case  of  foreclosure  the 
land  might  be  sold  forthwith,  as  lands  are  sold 
on  execution,  to  the  highest  bidder,  without 
appraisement,  and  without  waiting  one  year, 
as  provided  by  statute;  also  waiving  the  pro- 
visions of  the  deficiency  judgment  act  (Laws 
1897,  p.  98),and  providing  that  in  case  of  non- 
payment of  the  note  there  might  be  a  decree  of 
foreclosure  against  the  mortgaged  land,  and  a 
personal  judgment  upon  the  note,  and,  in  case 
the  land  was  not  sufficient  to  satisfy  it,  that  an 
execution  might  issue  and  be  levied  on  other 
property  of  the  mortgagor.  It  was  further 
stipulated  in  the  note  and  mortgage  that  the 
debt  should  be  payable  only  in  gold  coin  of  the 
United  States  of  the  present  standard  value, 
and  that  the  decree  and  judgment  thereon 
should  so  provide,  in  contravention  of  the  act 
relating  to  payment  of  obligations  (Laws  1897, 
p.  91);  also,  that  the  purchaser  at  the  foreclo- 
sure sale,  or  his  successor  in  interest,  should 
have  possession  of  the  mortgaged  land  during 
the  time  allowed  for  redemption,  but  should 
apply  the  rents  and  profits  upon  the  debt  in 
case  it  was  redeemed,  the  mortgagor  waiving 
all  ripht  to  the  possession  as  provided  by  the 
act  granting  judgment  debtors  right  of  posses- 
sion- during  the  period  of  redemption  (Laws 
1897,  p.  227).  The  mortgage  also  provided,  in 
case  of  suit,  that  an  attorney's  fee  of  20  per  cent 
upon  the  amount  due  should  be  included  in  the 
judgment,  and  in  case  of  a  settlement  of  the 
suit  before  judgment  an  attorney's  fee  of  $800 
should  be  payable,  which  calls  in  question  the 
provisions  of  the  act  regulating  attorney's  fees 
(Laws  1895,  p.  81).  The  mortgage  recited  that 
the  loan  was  obtained  at  a  lower  rate  of  inter- 
est than  would  have  been  fixed  were  it  not  for 
the  stipulations  and  the  waivers  above  stated. 
The  lower  court  found  that  they  were  all 
agreed  to,  but  held  that  they  were  all  invalid, 
and  that  there  must  be  an  appraisement,  that 
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the  laod  could  Dot  be  sold  for  less  than  80  per 
cent  of  the  appraised  value,  that  the  remedy 
must  be  confiued  to  the  property  mortgaged, 
that  it  could  not  be  sold  before  the  expiration 
of  one  year  provided  by  statute,  that  the  mort- 
gagor-should have  possession  meanwhile,  that 
the  debt  could  be  satisfied  in  any  kind  of  law- 
ful money,  and  allowed  an  attorney's  fee  of  10 
percent,  instead  of  the  one  stipulated;  where- 
upon the  plaintiff  appealed. 

That  some  of  the  questions  raised  are  of  par- 
amount importance  is  apparent.  The  general 
situation  heretofore  and  now  prevailing  is  well 
known,  and  it  is  permissible  to  consider  it  for 
the  purpose  of  arriving  at  the  intention  of  the 
legislature  in  enacting  some  of  the  laws  in 
question.  Incident  to  the  development  of  a 
new  state,  it  had  been  necessary  for  people  to 
hire  money,  and  this  was  done  larjgely  upon 
real-estate  security,  such  debts  being  in  the 
main  unsatisfied  when  said  laws  were  passed, 
and  the  mortgages  given  to  secure  the  same 
could  not  be  affecteii  thereby.  If  these  laws 
are  valid,  and  must  receive  the  construction 
contended  for  in  some  of  the  briefs,  it  is  ap- 
parent that  a  large  number  of  citizens  will  be 
prevented  from  negotiating  loaD8,.and  from  ob- 
taining a  generally  prevailing  lower  rate  of  in- 
terest than  that  previously  existing,  with  which 
to  satisfy  present  debts,  or,  perhaps,  to  obiain 
binding  stipulated  extensions  of  time  upon 
such  debts,  or  for  the  purpose  of  contracting 
new  loans  for  building  houses  or  constructing 
improvements.  Homes  might  be  lost  thereby, 
and  the  development  of  the  state  seriously  re- 
tarded. They  were  helpless,  so  far  as  existing 
mortgages  are  concerned,  for  such  laws  could 
not  affect  them  injuriously,  under  both  the 
state  and  national  Constitutions.  There  is  no 
way  of  compelling  new  loans  or  extensions  of 
either  foreign  or  local  capital.  Realizing  the 
great  public  interest  centered  in  the  decision  of 
these  questions,  and  desiring  to  be  as  fully  en- 
lightened as  might  be,  the  court  followed  a 
practice,  sometimes  adopted,  of  inviting  other 
competent  attorneys  to  express  their  views  to 
the  court  on  said  matters;  they  not  being  in- 
terested in  the  case.  These  gentlemen  have 
•courteously  and  ably  responded,  and  while 
in  important  particulars  they  have  dis- 
agreed, and  while  it  will  not  be  necessary 
to  consider  the  argument  presented  upon 
some  lines,  it  has  been  much  to  the  court's  as- 
sistance. The  most  important  questions  arc 
those  arising  under  the  act  relating  to  sales  of 
property  under  execution,  especially  the  matter 
of  the  appraisement,  and  the  deficiency  judg- 
ment act,  as  these  are  the  most  serious  ob- 
stacles in  the  way  of  obtaining  loans  and  re- 
newals. 

Arguments  have  been  presented  in  several 
of  the  briefs  to  the  end  that  the  provisions  of 
the  act  relating  to  sales  of  property  under  ex- 
ecution, as  to  the  appraisement  of  land,  do  not 
apply  in  the  case  of  mortgage  foreclosures.  In 
the  case  of  Swinburne  v.  Sills,  17  Wash.  611, 
without  entering  upon  an  extended  discussion 
of  that  point,  the  court  expressed  the  opinion 
that,  owing  to  the  use, of  the  word  "decree," 
etc.,  in  the  title  of  the  act,  and  the  direct  ref- 
erence to  mortgages  in  g  10,  mortgages 
were  included  in  the  act,  and  that  there  must 
be  an  appraisement  as  to  subsequent  mortgages. 
40  L.  R  A. 


There  are  other  expressions  of  like  import,  such 
as  sales  "upon  execution  or  by  order  of  the 
court,"  in  §  2,  and  ''upon  the  retumof  any  sale 
of  real  estate  or  execution,'*  in  §  14.  Also,  the 
evident  intent  of  the  act  as  a  whole  to  deal  with 
all  sales  of  real  estate  at  the  suit  of  the  private 
or  individual  creditors  strengthens  that  cooclu- 
sion,  and  we  follow  it  here.  In  the  discussion 
of  the  Swinburne  Case,  the  court,  after  hold- 
ing that  the  provisions  of  the  act  relating  to 
an  appraisement  applied  to  mortgage  decrees 
as  well  as  to  ordinary  judgments,  held  that  it 
was  an  impairment  of  the  obligations  of  exist- 
ing contracts,  and  could  not  affect  prior  mort- 
gages, following  a  long,  unbroken  line  of  state 
and  Federal  decisions,  it  being  a  prior  mort- 
gage there  in  controversy.  No  attempt  was 
made  to  interpret  or  construe  the  act  further 
in  that  case,  as  it  was  not  necessary  to  do  so. 
But  the  substance  of  the  entire  act  is  largely 
involved  in  tbis  case,  for  a  construction  of  the 
particular  parts  questioned  renders  necessary  a 
consideration  of  nearly  all  of  it  to  some  extent, 
in  order  to  harmonize  and  give  effect  to  the 
whole.  It  is  a  wholesome,  well-established 
rule  that  an  act  should  be  interpreted  or  con- 
strued to  give  effect  to  each  of  its  express  pro- 
visions, if  practicable.  In  case  of  conflict, 
those  susceptible  of  but  one  meaning  will  con- 
trol those  susceptible  of  two,  if  the  act  can 
thereby  be  rendered  harmonious.  The  general 
purpose  or  spirit  of  the  act  must  alwaya  be 
held  in  view,  and  absurd  or  oppressive  conse- 
quences avoided,  as  far  as  possible.  State, 
Chamberlin,  v.  Daniel,  17  Wash.  Ill;  People 
V.  Jaehne,  108  N.  Y.  183.  Observing  these 
rules  we  enter  upon  the  further  consideration 
of  this  act. 

First,  going  back  to  the  necessiiy  of  an  ap- 
praisement, we  desire  to  call  attention  to  ^  16 
of  the  act,  which  seems  to  have  been  unnoticed 
from  the  briefs.  This  section  clearly  recog- 
nizes that  there  are  cases  where  no  appraisement 
is  required.  To  what  sales  does  it  apply? 
Section  8  speaks  of  an  estimated  value  to  be 
furnished  by  the  judgment  creditor:  g  4 
provides  that  if  the  debtor  is  not  satisfied 
therewith,  he  may  excet)t,  and  give  his  estimate, 
etc. ;  and  §  5.  provides  that  the  creditor  may 
demand  an  appraisement,  if  he  is  not  satisfied 
with  the  debtor's  estimate.  But,  evidently, 
§  16  did  not  Intend  to  except  those  cases 
where  no  other  appraisement  than  the  first 
estimate,  or  estimates,  was  demanded,  because 
if  the  debtor  should  except  to  the  creditor's 
estimate,  and  thus  bring  about  the  further  ap- 
praisement provided  for  at  the  instance  of  the 
creditor,  and  ^  16  means  the  appraisement 
provided  for  in  g  5,  the  debtor  will  be  pun- 
ished for  excepting  to  the  creditor's  estimate  by 
cutting  off  one  year  of  his  period  of  redemp- 
tion; for,  if  this  is  the  appraisement  that  is 
meant,  and  none  is  had,  the  deed  would  not  issue 
until  one  year  after  confirmation,  and,  if  an 
appraisement  is  had,  the  deed  issues  immedi- 
ately after  the  confirmation.  There  would  be 
no  reason  for  providing  two  different  periods 
of  redemption  to  fit  these  cases,  and  a  cogent 
one  against  it.  If  §  680,  vol.  2,  of  the  Code 
was  not  repealed,  so  an  immediate  sale  of  mort^ 
gaged  lands  could  be  had,  and  it  should  be 
held  that  no  appraisement  was  necessary,  the 
same  difficulty  and  inconsistency  would  re- 
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main  as  to  ordinary  judgments  not  constituting 
a  lien  until  a  levy  is  bad,  and  if  mortgaged 
lands  must  be  appraised,  and  an  immediate 
sale  can  be  had,  under  ^  630,  the  confirmation 
following  right  along,  the  period  of  redemp- 
tion would  i>e  less  than  one  year.  The  legis- 
lature evidently  meant  to  provide  a  uniform 
period  of  redemption  in  these  cases,  whether 
the  land  was  sold  under  an  ordinary  judgment 
or  a  mortgage  or  lien  decree  of  foreclosure. 
There  is  no  reason  wjiy  an  ordinary  judgment 
creditor  should  have  such  a  preference  over  a 
mortgagee  or  mechanic  seeking  to  enforce  his 
lien.  While  the  words  * 'estimated  value"  are 
used  in  §  3,  and  !"estimate,"  "valuation," 
and  "appraisement"  in  §  4,  and  "appraise- 
ment" and  "valuation"  in  §5,  they  must  mean 
the  same  thing,  because  no  such  absurd  result 
with  reference  to  the  period  of  redemption 
could  have  been  intended  if  the  appraisement, 
as  mentioned  in  ^  16,  only  applies  to  the  fur- 
ther appraisement  provided  for  in  ^  5.  and 
no  appraisement  in  §  16  has  a  reference  to  the 
estimates  in  ^^  3  and  4.  These  estimates  are 
appraisements, — the  appraisements  of  the  par- 
ties; and  it  may  stop  after  either  the  first  or 
the  second  estimate,  if  the  other  party  is  satis- 
:fied.  The  appraisement  mentioned  in  §  5  is 
the  final  appraisement,  unless  further  proceed- 
ings are  had  under  ^  8,  where  the  matter  seems 
to  be  finally  and  substantially  left  with  the 
court,  under  the  power  to  compel  a  fair  ap- 
praisement, etc.  Section  16,  in  this  respect, 
evidently  has  reference  to  the  next  section  (17), 
where  it  provides  for  certain  sales  without 
-valuation.  Valuation  must  mean  appraise- 
ment, or  it  means  nothing;  and  if  ^^  16  and  17 
would  control  in  this  respect,  in  case  of  a  sale 
by  a  city  of  land  to  enforce  a  street  assessment 
proceeding,  the  same  uniform  period  of  re- 
demption of  one  year  would  be  provided. 
Whether  these  would,  or  how  far  they  would. 
<M>ntrol  or  repeal  prior  laws  fixing  different  peri- 
ods of  redemption,  as,  for  instance,  ^  41.  p.204. 
Laws  1893,  is  another  question,  not  to  l)e  de- 
cided here.  The  intention  is  one  thing;  the 
result  another.  The  intention  may  or  may 
not  be  accomplished. 

The  first  provision  of  §  10  of  the  act  is,  no 
property  shall  be  sold  for  a  sum  less  than  80 
per  cent  of  the  appraised  value  thereof,  except 
that,  when  property  is  not  capable  of  partition 
or  division,  then  the  same  may  be  sold  for  the 
amount  of  the  judgment  debt  or  demand.  The 
second  is,  when  the  properly  is  capable  of  par- 
tition, then  so  much  thereof  as  may  be  sufficient 
only  shall  be  sold  to  satisfy  the  judgment. 
The  third  is,  in  case  of  foreclosure  of  mort- 
gages or  other  liens,  nothing  shall  prevent  the 
sale  of  the  entire  premises  included  within  the 
mortgage  or  lien.  The  first  clause  provides 
for  a  sale  for  less  than  80  per  cent  of  the  ap- 
praised value;  that  is,  if  the  debt  should  not 
amount  to  that  much,  and  the  property  is  not 
capable  of  partition  or  division.  The  second 
provides  that  it  must  be  partitioned  if  it  is  ca- 
pable of  being  divided,  and  only  enough  sold 
to  satisfy  the  judgment.  The  third  makes 
an  additional  provision  as  to  mortgages  and 
other  liens.  It  provides  that  nothing  shall 
prevent  the  sale  of  the  entire  premises  included 
within  the  mortgage  or  lien.  The  other  liens 
<ref erred  to  are  evidently  other  special  liens, 
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such  as  mechanics,'  materialmen  s,  and  labor 
ers,'  the  proceedings  to  enforce  which  are 
largely  assimilated  to  mortgage  foreclosures. 
The  provisions  of  §  10,  considered  separately, 
are  explicit,  and  are  susceptible  of  but  one 
meaning,  according  to  the  expressed  intent.  It 
would  seem  that  the  first  clause  might  stand 
without  much  qualification,  considered  with 
relation  to  the  second  clause.  The  last  clause, 
if  it  means  anything,  according  to  its  specific 
provisions  extends  a  greater  benefit  to  mort* 
gagees  and  other  special  lienors.  If  there  are 
several  parcels,  or  even  one  piece,  susceptible 
of  division,  included  ia  the  mortgage  or  cov- 
ered by  a  mechanic's,  laborer's,  or  other  such 
special  lien,  the  whole  may  be  sold  for  the 
amount  of  the  debt,  but  not.  necessarily,  for 
a  lump  sum.  The  last  part  of  §  2  provides,  in 
case  of  the  sale  of  real  property  consisting  of 
several  known  lots  or  parcels,  they  shall  be 
sold  separately  when  demanded  by  the  judg- 
ment debtor  or  subsequent  encumbrancer. 
A  subsequent  purchaser  of  a  part  would  doubt- 
less have  the  same  right.  This  is  a  well-estab- 
lisbed  rule  everywhere,  under  both  the  com- 
mon law  and  general  statutes,  and  it  cannot  be 
supposed  for  a  moment  that  there  was  any  in- 
tention to  provide  otherwise  in  this  act.  The 
first  provision  of  §  10,  allowing  sales  for  the 
amount  of  the  debt,  must  be  accorded  the  right 
or  power  expressed,  or  it  is  meaningless.  To 
set  this  aside,  if  not  necessarily  in  direct  con- 
flict with  some  other  express  provision,  would 
be  judicial  legislation,  and  not  construction. 
If  hardships  result  thereunder,  it  is  a  matter 
for  the  legislature  to  remedy:  but  we  fail  to 
see  where  its  practical  effects  are  likely  to  be 
injurious.  Under  the  first  clause,  an  appraise- 
ment is  necessary.  Construed  with  reference 
to  the  second,  in  case  of  an  ordinary  judgment, 
if  a  levy  has  been  made  upon  several  distinct 
parcels,  or  if  it  is  capable  of  partition  or  divi- 
sion, ic  must  be  divided,  and  each  part  ap- 
praised; but  when  that  is  done,  then,  under 
the  first  provision,  in  the  case  of  an  ordinary 
judgment  levy,  doubtless,  the  tract  having 
the  smaller  value,  not  being  capable  of  further 
partition  or  division,  may  be  sold  for  the 
amount  of  the  debt,  although  the  debt  may  not 
equal  80  per  cent  of  the  appraised  value.  This 
construction  gives  effect  to  each  clause  of  the 
act,  and  a  direct  and  salutary  effect  to  the  mat- 
ter of  the  appraisement.  Under  that,  the  sale 
must  be  the  full  amount  of  the  debt  if  thedebt 
is  less  than  80  per  cent  of  the  amount  of  the 
appraisement.  Thus  the  spirit  of  the  act  is  bene- 
ficial, and  tends  to  prevent  the  sacrifice  of  prop- 
erty. It  compels  the  judgment  creditor  to  bid 
up  to  the  full  amount  of  his  debt,  if  it  is  less 
than  80  per  cent  of  the  appraised  value,  but 
it  says  to  an  ordinary  judgment  creditor,  per- 
haps a  common  laborer,  who  could  not  avail 
himself  of  the  laws  giving  liens  in  some  cases, 
but  who  has  obtained  a  judgment  on  his  de- 
mand, where  the  debtor  has  but  one  piece  of 
property,  not  capable  of  being  divided  and 
largely  in  excess  of  his  demand,  that  he  may 
sell  it  for  the  amount  of  his  debt.  Of  course, 
he  is  not  required  to  bid  more  than  80  per  cent 
of  the  final  appraised  value,  if  that  is  less  than 
his  debt.  If  there  is  no  final  appraisement,  he 
must  bid  the  full  amount  of  the  preliminary 
appraisement   under    the    act,    if    his   debt 
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amouDls  to  that  much.  There  is  no  hardship 
in  this  to  the  debtor  class,  surely,  for  a  man 
having  a  tract  of  large  value,  under  such  cir- 
cumstances, could  raise  an  amount  sufficient  to 
discharge  a  small  obligation,  or  an  amount 
sufficient  to  redeem  his  property  within  the  time 
provided  in  case  it  is  sold.  In  sales  under  de- 
crees of  foreclosure  of  mortgages,  or  mechanics' 
and  such  special  liens,  where  the  lien  is  given 
upon  all  the  land  included  therein,  by  the  con- 
tract or  by  the  law,  it  may  all  remain  as  security 
for  tie  debt  until  it  is  satisfied.  Where  several 
parcels  are  included  in  the  mortgage,  or.  in  case 
of  a  mechanic's  lien  covering  two  buildings 
built  under  one  contract,  while  a  separate 
sale  of  each  may  be  bad,  the  mortgagee  or 
lienor  is  not  required  to  bid  more  than  the 
amount  of  his  debt  upon  all;  that  is,  he  may 
segregate  his  debt,  and  bid  a  part  on  each  par- 
cel tie  is  not  compelled  to  bid  more  than  80 
per  cent  of  the  final  appraised  value  in  any 
event  upon  any  or  all  of  it.  He  may  buy  for 
less,  if  his  debt  is  less  than  80  per  cent.  The 
same  rule  would  apply  as  to  the  preliminary 
estimates  as  in  the  case  of  an  ordinary  judg- 
ment; making  the  amount  the  limit  if  the  debt 
amounts  to  t&at  much.  But  it  would  apply  as 
to  all  of  the  property  here.  Otherwise,' no 
meaning  could  be  given  to  the  last  clause  of 
§  10,  as  there  may  be  a  separate  sale  of  parts, 
as  we  have  seen.  But  under  this  provision 
they  are  all  subject  to  the  lien,  and  for  the 
amount  bid. 

In  the  case  of  State,  Furves,  v.  May  er, 17  Wash. 
643,  decided  a  few  days  after  the  Swinburne 
Case,  it  was  held  that  the  provisions  of  the  act 
requiring  the  levy  of  an  execution  did  not  ap- 
ply in  case  of  mortgage  liens,  on  the  principle 
that  the  law  does  not  require  the  performance 
•  of  an  idle  thing,  and,  the  decree  being  a  lien 
upon  specific  property,  there  was  no  necessity 
for  a  levy.  In  view  of  this  holding,  it  has 
been  argued  in  some  of  the  briefs  that  the  pro- 
visions of  the  acts  relating  to  the  postpone- 
ment of  sale  do  not  apply,  and  that  a  sale  of 
mortgaged  lands  may  be  had  forthwith,  under 
^  680,  vol.  2,  of  the  Code.  It  was  said  in  that 
case  that  the  sale  must  be  postponed,  and  we 
think  correctly.  While  §  19  of  the  act  ex- 
pressly repeals  g§  511  to  521,  vol.  2,  of  the 
Code,  relating  to  redemption,  and  does  not  by 
express  declaration  repeal  other  laws  in  conflict 
with  the  act,  and  although  repeals  by  implica- 
tion are  not  favored,  it  nevertheless  follows 
that  conflicting  prior  laws  must  yield  to  later 
ones,  and  there  would  be  a  conflict  here  as  to 
the  time  for  redemption  if  an  immediate  sale 
could  be  had,  an  appiaisement  being  necessary. 
Furthermore,  it  is  objectionable  to  have  a  sale 
a  year  or  so  before  title  can  be  passed.  This 
has  been  demonstrated  under  prior  laws,  and 
these  are  to  be  considered  in  construing  reme- 
dial statutes.  Consequently,  in  case  of  mort- 
gages and  other  specific  liens,  no  levy  being 
required,  the  special  execution  or  order  of  sale 
should  not  issue  until  the  expiration  of  one 
year  from  the  time  of  the  rendition  of  the  de- 
cree, or,  if  issued,  the  sale  should  not  be  had 
until  a  year  has  expired,  the  same  as  in  case  of 
an  execution  upon  an  ordinary  judgment  to 
carry  out  the  spirit  and  provisions  of  the  act. 
The  stipulations  in  this  mortgage  relating  to 
immediate  possession  and  right  to  rents  and 
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profits  will  be  considered  later.  We  have  ex- 
amined all  the  authorities  cited,  and  do  not 
think  the  appraisement  can  be  waived  in  the 
instrument  itself.  After  default,  when  the  sitr 
nation  becomes  fixed,  the  act  permits  the 
debtor  to  waive  a  further  appraisement  upon 
notice  given  of  the  estimation  of  value  by 
the  judgment  creditor.  This  would  militate 
against  construing  the  act  to  permit  a  waiver 
otherwise,  or  until  default.  The  form  would 
not  be  material.  The  discussion  of  the  rents 
and  profits  provision  will  have  a  bearing  upon 
this  question  also,  as  a  measure  of  public  pol- 
icy to  prevent  the  sacrifice  of  property. 

The  act,  when  considered  with  reference  to 
itself,  let  alone  other  laws,  is  incongruous  and 
difficult  to  understand.     This  is  strikingly  ap- 
parent from  the  briefs  of  those  who  have  at- 
tempted to  construe  it.     In  making  this  criti- 
cism we  do  not  desire  to  be  understood  as  do- 
ing so  in  any  captious  spirit;  for  we  appre- 
ciate the  difficulties  surrounding  the  legislature 
when  enacting  laws,  the  more  or  less  harried 
consideration  thereof  rendered  necessary,  the 
want   of  individual  training  or  education  on 
such  lines  by  a  large  number  of  the  members,, 
preconceived  notions  and  tendencies  of  some, 
and  the  practical  impossibility  of  carefully  con- 
sidering particular  acts  .with  reference  to  per- 
haps numerous  other  existing  laws  bearing  on 
the  same  matters.    A  friendly  sympathy  should 
exist  between   the  different  branches  of  the 
government,  working  for  the  common  good. 
The  general  intention  to  do  right  should  be  ac- 
corded to  all.     Each  fills  a  separate  and  useful 
field,  but  it  is  not  saying  too  much  to  say  that 
the  greater  safety  of  the  people  usually  rests 
with  the  courts.     All   courts  worthy  of    the 
name  act  deliberately,  upon  well  established 
lines,  not  swayed  by  popular  impulse,  and  usu- 
ally upon  better  information  than  legislatures 
have,  and  with  better  assistance,  for  courts  are 
called  upon  to  interpret  and  construe  laws  after 
they  have  been  tested  in  the  light  of  practical 
experience.     They  do  not  hesitate  to  correct 
their  own  mistakes,  and  they  have  a  continu- 
ing, and  not  a  stated,  periodical  opportunity 
to  do  so.     It  happens  occasionally  with  refer- 
ence to  legislative  acts,  and  it  is  particularly 
true  of  this  act.  that  the  provisions  are  com- 
plicated and  hard  to  reconcile.     If  it  were  n<»t 
for  the  clause  authorizing  a  sale  for  the  amount 
of  the  debt,  it  might  be  a  question,  at  least, 
whether  the  act  could  stand,  where  it  might 
prevent  a  recovery  at  all  by  requiring  the  out- 
lay or  payment  of  a  largei  sum  by  the  creditor 
in  addition  to  bis  debt,  in  order  to  have  a  sale 
or  enforce  collection.     In  the  cases  examined 
it  is  sufficient  to  say  that  we  have  found  none 
where    such    a    burden    has    been    imposed. 
Somewhat  similar  statutes  have  been  enacted 
in  several  states,  but  they  vary  from  this  one 
in    essential    particulars,    and    the    decisions 
thereon  have  not  been  of  much  aid  to  us  in 
construing  it.     If  any  of  such  other  acts  have 
provisions  authorizing  a  sale  for  the  amount  of 
the  debt,  such  provisions  have  not  been  called 
to  our  attention.     We  have  not  seen  any,  but 
we  have  not  examined  particularly,  as  it  is  im- 
material, for  the  act  before  us  provides  for  it  in 
unmistakable  terms,  and  this  is  the  act  we  have 
to  construe.     In  considering  it,  we  have  called 
attention  to  some  matters"  we  have  not  at- 
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tempted  to  decide,  but  for  the  purpose  of 
showing  that  there  may  be  some  effect  given 
to  each  provision,  and  that  they  have  not  been 
overlooked.  The  discussion  of  many  poinjts, 
and  our  construction  thereof,  regarding  the 
act,  and  §  10  particularly,  are  rendered  neces- 
sary under  the  mortgage  here  in  controversy. 
The  conclusion  we  have  reached,  while  it  dif- 
fers materially  from  that  contended  for  or  sug- 
gested in  the  briefs  attempting  to  deal  with  it 
somewhat  in  detail,  seems  to  be  the  only  one 
that  will  give  a  legitimate  effect  to  each  pro- 
vision. 

We  will  next  consider  the  act  entitled  "Ad 
Act  Relating  to  Deficiency  Judgments"  (Laws 
1897,  p.  98).  Section  1  is  as  follows:  "That 
in  all  proceedings  for  the  foreclosure  of  mort- 
gages hereafter  executed,  or  on  judgments 
rendered  upon  the  debt  thereby  secured,  the 
mortgagee  or  assignee  shall  be  limited  to  the 
property  included  in  the  mortgage."  Section 
2  repeals  all  acts  or  parts  of  acts  in  conflict 
with  it.  The  discussions  in  some  of  the  briefs 
view  the  act  as  prescribing  a  method  of  proced- 
ure. Looking  only  to  the  title  of  the  act,  and 
the  older  and  later  practice  relating  to  the  fore- 
closure of  mortgages,  this  would  in  a  measure 
be  justified.  If  it  could  be  held  to  apply  to  a 
matter  of  practice  only,  and  to  prohibit  defi- 
ciency judgments  in  actions  to  foreclose  mort- 
gages, and  the  right  remains  intact  to  enforce 
collection  of  the  deficiencv  in  a  subsequent 
suit,  or  to  waive  the  security  in  the  first  in- 
stance, and  bring  an  ordinary  action,  where 
there  is  a  covenant  to  pay  in  the  mortgage,  or 
a  separate  instrument  contracting  to  pay,  then 
this  question  comes  up,  What  measure  of  pub- 
lic policy  can  it  serve  to  prohibit  a  waiver? 
All  agree  that,  if  it  is  a  matter  of  public  pol- 
icy, it  cannot  be  waived  by  the  parties;  if  a 
matter  of  private  concern,  it  may  be.  It 
would  be  hard  to  conceive  of  any  public  in- 
terest that  would  be  promoted  in  requiring  a 
debtor  to  be  subjected  to  the  costs  of  two  ac- 
tions. The  cases  mentioned  in  2  Jones,  Mortg. 
^  1711,  as  to  some  states,  would  not  apply 
here,  as  such  distinctions  between  the  practice 
in  equity  and  at  law  have  been  abolished  for  a 
long  period,  and  it  can  hardly  be  supposed  it 
was  intended  to  take  such  a  decisive  step  back- 
ward, and  deprive  the  court  of  such  power, 
and  compel  a  resort  to  the  old  common-law 
procedure  in  this  particular.  It  would  be  en- 
tirely foreijjn  to  the  whole  history  and  spirit 
of  our  jurisprudence.  Consequently,  if  the 
power  to  enforce  collection  of  a  deficiency  ex- 
ists, the  act,  as  a  method  of  procedure,  must 
be  intended  lo  confer  a  private  benefit  only, 
and  its  provisions  can  be  waived.  As  limiting 
the  method  of  procedure,  it  is  clearly  worse 
than  useless. 

But  the  act  goes  further  than  this,  and  is 
manifestly  intended  for  something  else,  and  is 
so  regarded  in  some  of  the  briefs.  Its  lan- 
guage is  plain,  and  not  susceotible  of  the  con- 
struction that  it  was  intended  to  prescribe  as  a 
matter  of  practice  only.  The  body  of  the  act 
distinctly  limits  the  right  to  enforce  judgments 
on  a  debt  for  which  mortgage  security  has 
been  given  to  the  property  mortgaged,  and 
covers  chattel  as  well  as  real-estate  mortga2:es. 
While  it  might  be  void  in  this  respect,  on  the 
ground  that  the  substance  is  not  embraced 
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within  the  title,  graver  constitutional  questions 
arise.  It  affects  more  particularly  local  capi- 
tal and  business,  in  relation  to  which  chattel- 
mortgage  security  is  often  taken,  as  also  small 
urban  loans  upon  real  estate;  for  it  is  a  well- 
known  fact  that  the  greater  amount  of  capital 
invested  in  loans  in  the  state  belonging  to  par- 
ties residing  without  the  state  is  invested  in 
loans  upon  agricultural  lands,  although  loans 
have  been  made  to  some  extent  upon  town 
property,  particularly  large  loans.  It  deprives 
a  man  to  a  great  extent  of  the  benefit  of  his 
general  credit,  especially  if  he  has  but  a  small 
amount  of  property.  For  instance,  if  he 
wanted  to  hire  $500  to  build  a  bouse,  or  buy 
tools  to  pursue  a  trade,  he  might  find  a  man 
who  was  willing  to  loan  it  to  him  by  taking 
mortgage  security  upon  such  property  as  he 
had  with  a  further  reliance  upon  his  individ- 
ual credit  and  ability  to  pay.  He  might  be 
capable  of  earning  good  wages,  or  have  con- 
siderable property  in  expectancy  or  prospec- 
tively. The  party  having  the  money  miebt 
not  be  willing  to  loan  to  him  otherwise,  but 
this  law  says  to  him  that,  if  he  takes  mort- 
gage security  at  all,  his  remedy  is  confined  to 
that  abd  that  only,  regardless  of  the  amount 
of  property  the  debtor  may  thereafter  acquire; 
and  the  result  will  generally  be  that  the  loan 
cannot  be  obtained.  As  applied  to  farm  lands, 
there  would  not  be  so  great  an  objection  to 
such  a  law,  for  sufficient  security  can  be  taken 
in  the  first  instance.  The  value  is  stable,  and 
not  generally  liable  to  destruction  or  serious 
impairment.  But  in  the  case  of  improved 
town  property  it  would  be  different.  It  is  no 
answer  to  say  that  its  value  could  be  protected 
by  insurance  policies,  for  it  might  be  damaged 
in  ways  a  policy  would  not  cover.  Even  agri- 
cultural lands  might  be  damaged  by  floods  se- 
riously in  some  localities,  and  damage  in  vari- 
ous ways  might  happen  without  fault  of  either 
of  the  parties.  Furthermore,  the  title  might 
prove  defective,  and  the  debtor  have  no  inter- 
est in  the  property,  or,  in  case  of  a  chattel 
mortgage  upon  livestock,  the  stock  might  die, 
and  thus  the  remedy  be  lost  entirelv;  or,  if  it 
should  be  held  in  such  cases  that,  ihe  security 
having  been  lost,  the  debt  should  be  regarded 
as  one  upon  which  no  security  had  been  laken, 
then,  suppose,  in  case  of  the  real-estate  loan,  a 
small,  but  inadequate,  interest  remained  in  the 
debtor  after  the  real  estate  of  the  title  was  de- 
termined, or,  in  the  case  of  a  mortgage  upon 
several  horses,  all  but  one  should  die,  here 
there  would  be  some  security  left,  but  mayhap 
insufficient  to  satisfy  more  than  a  small  part  of 
the  demand.  Under  this  law,  the  remedy 
would  cease  when  such  property  was  ex- 
hausted. Here,  also,  a  class  seems  to  be 
singled  out  arbitrarily  with  no  apparent  rea- 
son other  than  a  matter  of  opinion,  as  the  law 
only  applies  to  mortgage  loans,  and  not  to 
other  speci<il  liens,  such  as  mechanics'  liens, 
or  upon  debts  secured  by  a  deposit  of  col- 
laterals. A  deposit  of  warehouse  receipts 
would  create  a  lien  upon  the  grain,  but  the 
creditor  would  not  be  limited  thereto  in  case  it 
proved  to  be  inadequate  security;  while  in  case 
of  a  chattel  mortgage,  taken  on  like  property 
for  a  similar  purpose,  another  creditor  would 
be.  In  the  case  of  a  lien  of  a  materialman 
furnishing  lumber  for  the  erection  of  a  build- 
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ing,  there  would  be  no  such  limit;  but  the 
grocery  man  who  furnished  the  necessaries  of 
life  and  took  mort^a^e  security  would  be  so 
limited.  Under  this  law,  a  man  who  holds  a 
promissory  note  for  which  mortgage  security 
had  been  originally  taken,  but  where  such  se- 
curity has  become  lost  or  impaired,  is  not 
given  the  same  rights  that  another  citizen  is 
who  simply  look  a  promissory  note  without 
any  security.  A  law  with  some  general  terms 
may  be  so  hedged  in  with  conditions  and  speci- 
fications as  to  limit  its  application  to  a  few 
citizens,  and  make  it  class  legislation.  Fur- 
thermore, that  the  right  to  contract  with  ref- 
erence to  one's  property  is  a  property  right  is 
well  settled,  and  any  abridgment  of  the  enjoy- 
ment of  the  benefits  flowing  from  a  contract 
not  against  public  policy  is  void. 

In  considering  the  sweeping  consequences 
of  this  act,  it  would  seem  to  be  a  propitious 
time  for  a  recurrence  to  fundamental  prin- 
ciples. Const,  art.  1,  §  32.  Civil  liberty  is 
defined  by  Blackstone  to  be  "no  other  than 
natural  liberty  so  far  restrained  by  human 
laws  (and  no  farther)  as  is  necessary  and  ex- 
pedient for  the  general  advantage  of  the  pub- 
lic." Book  1,  p.  126.  Judge  Cooley,  in 
speaking  of  constitutional  declarations,  men- 
tions "those  declaratory  of  the  fundamental 
rights  of  the  citizen,  as  that  all  men  are  by 
nature  free  and  independent,  and  have  certain 
inalienable  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty,  ac- 
quinng,  possessing,  and  protecting  property, 
and  pursuing  and  obtaining  safety  and  happi- 
ness; that  the  right  to  property  is  before  and 
higher  than  any  constitutional  sanction" 
(Cooley,  Const.  Lim.  5th  ed.  p.  45);  and  that, 
•*in  considering  state  Constitutions  we  must 
not  commit  the  mistake  of  supposing  that,  be- 
cause individual  rights  are  guarded  and  pro- 
tected by  them,  they  must  also  be  considered  as 
owing  their  origin  to  them.  These  instruments 
measure  the  powers  of  the  rulers,  but  they  do 
not  measure  the  rights  of  the  governed.  .  .  . 
There  never  was  a  writtten  republican  Consti- 
tution which  delegated  to  functionaries  all  the 
latent  powers  which  lie  dormant  in  every  na- 
tion, and  are  boundless  in  extent  and  incapable 
of  definition"  (Id.  p.  47).  As  if  to  emphasize 
this  principle,  our  Constitution  (^  30,  art.  1) 
declares  that  **the  enumeration  in  this  Consti- 
tution of  certain  rights  shall  not  be  construed 
to  deny  others  retained  by  the  people."  At 
page  198  of  his  work,  Judge  Cooley  says: 
"The  fundamental  maxims  of  a  free  govern- 
ment seem  to  require  that  the  rights  of  per- 
sonal liberty  and  private  property  should  be 
held  sacred."  And  at  page  200,  quoting  ap- 
provingly from  a  Connecticut  case  {Qoshen  v. 
Stonington,  4  Conn.  209,  10  Am.  Dec.  121), 
says:  "With  those  judges  who  assert  the  om- 
nipotence of  the  legislature  in  all  cases  where 
the  Constitution  has  not  interposed  an  explicit 
restraint,  I  cannot  agree."  But  at  page  205 
says:  "Nor  are  the  courts  at  liberty  to  declare 
an  act  void,  because  in  their  opinion  it  is  op- 
posed to  a  spirit  supposed  to  pervade  the  Con- 
stitution, but  not  expressed  in  words.  'When 
the  fundamental  law  has  not  limited,  either  in 
terms  or  by  necessary  implication,  the  general 
powers  conferred  upon  the  legislature,  we  can- 
not declare  a  limitation,  under  the  notion  of 
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having  discovered  something  in  the  spirit  of 
the  Constitution  which  is  not  even  mentioned 
in  the  instrument.'  "  And  at  page  206.  speak- 
ing of  the  national  and  state  Constitutions, 
says:  "A  legislative  act  cannot,  therefore,  be 
declared  void,  unless  its  conflict  with  one  of 
these  two  instruments  can  be  pointed  out." 
But,  while  this  is  to  be  observed,  it  is  apparent 
that  all  declarations,  guaranties  of  right,  and 
limitations  cannot  be  specific,  and.  unless  gen- 
eral ones  can  be  applied  to  such  cases  by  neces- 
sary implication,  they  would  be  valueless;  or, 
as  said  at  page  432,  quoting  approvingly  from 
Uie  Dartmouth  College  Case  [4  Wheat  518. 
4  L.  ed.  629],  there  cited:  "By  the  law  of 
the  land  is  most  clearly  intended  the  gen- 
eral law;  a  law  which  hears  before  it  con- 
demns; which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial.  The  mean- 
ing is  that  every  citizen  shall  hold  his  life, 
liberty,  property,  and  .immunities,  under  the 
protection  of  the  general  rules  which  govern 
society.  Everything  which  may  pass  under 
the  form  of  an  enactment  is  not.  therefore,  to 
be  considered  the  law  of  the  land."  At  page 
483,  it  is  said:  "But  a  statute  would  not  be 
constitutional  which  should  prescribe  a  dass 
or  a  party  for  opinion's  sake,  or  which  should 
select  particular  individuals  from  a  class  or  lo- 
cality, and  subject  them  to  peculiar  rules,  or 
impose  upon  them  special  obligations  or  bur- 
dens, from  which  others  in  the  same  locality 
or  class  are  exempt."  At  pages  486,  487,  it  fs 
said:  "The  doubt  might  also  arise  whether  a 
regulation  made  for  any  one  class  of  citizens, 
entireljr  arbitrary  in  its  character,  and  restrict- 
ing their  rights,  privileges,  or  legal  capacities 
in  a  manner  before  unknown  to  the  law,  could 
be  sustained,  notwithstanding  its  generality. 
Distinctions  in  these  respects  must  rest  upon 
some  reason  upon  which  they  can  be  de- 
fended,—like  the  want  of  capacity  in  infants 
and  insane  persons;  and  if  the  legislature  should 
undertake  to  provide  that  persons  following 
some  specified  lawful  trade  or  employment 
should  not  have  capacity  to  make  contracts,  or 
to  receive  conveyances,  or  to  build  such  houses 
as  others  were  allowed  to  erect,  or  in  any  other 
way  to  make  such  use  of  their  property  as  was 
permissible  to  others,  it  can  scarcely  be  doubted 
that  the  act  would  transcend  the  due  bounds 
of  legislative  power,  even  though  no  express 
constitutional  provision  could  be  pointed  out 
with  which  it  would  come  in  conflict.  To  for- 
bid to  an  individual  or  a  class  the  right  to  the 
acquisition  or  enioyment  of  property  in  such 
manner  as  should  be  permitted  to  the  commu- 
nity at  large  would  be  to  deprive  them  of  lib- 
erty in  particulars  of  primary  importance  to 
their  'pursuit  of  happiness;'  and  those  who 
should  claim  a  right  to  do  so  ought  to  be  able 
to  show  a  specific  authority  therefor,  instead  of 
calling  upon  others  to  show  how  and  where 
the  authority  is  negatived.  Equality  of  rights, 
privileges,  and  capacities  unquestionably 
should^be  the  aim  of  the  law;  and,  if  special 
privileges  are  granted,  or  special  burdens  or 
restrictions  imposed,  in  any  case,  it  must  be 
presumed  that  the  legislature  designed  to  de- 
part as  little  as  possible  from  this  fundamental 
maxim  of  government.  The  state,  it  is  to  be 
presumed,  has  no  favors  to  bestow,  and  de- 
signs to  infiict   no   arbitrary   deprivation  of 
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rights.  Special  privileges  are  always  oboox- 
ious.  and  diftcriminatioDS  against  persons  or 
classes  are  still  more  so."  As  to  class  legisla- 
tion, see  also  Tacoma  v.  Kreeh,  15  Wash. 
296,  34  L.  R.  A.  68,  where  the  principle  was 
held  to  apply. 

To  undertake  anything  like  a  review  of  the 
numerous  decisions  on  these  constitutional 
questions  would  extend  this  opinion  beyond  all 
due  bounds.  Many  of  them  are  cited  in  the 
briefs,  and  these  can  be  resorted  to  by  those 
desiring  to  do  so.  The  rules  above  quoted  are 
sufficient  to  indicate  the  general  grounds,  and 
to  establish  that  an  act  limiting  the  rights  of  a 
citizen  to  contract  with  reference  to  his  prop- 
erty must  tend  to  promote  the  public  good  in 
some  way  or  it  is  an  unwarrantable  interfer- 
ence therewith.  Such  laws  must  be  founded 
on  a  legitimate  reason.  Where  the  reason  fails 
the  right  ceases.  Can  such  a  basis  be  found 
here?  The  art  cannot  operate  as  an  exemption 
law.  Such  laws  are  sustained  on  the  principle 
that  the  state  is  interested  in  the  retention  by 
each  citizen  of  enough  property  to  enable, 
him  to  be  self  supporting,  that  he  may  be  en- 
abled to  pursue  his  trade  or  calling,  and  in  or- 
der that  he  may  not  become  a  public  charge. 
These  matters  are  left  to  the  legislature,  and 
to  say  how  little  or  how  much  may  be  ex- 
empted. Such  laws  are  liberally  construed. 
It  clearly  cannot  serve  any  such  purpose,  for  a 
mortgagor  may  have  a  large  amount  of  other 
property  above  his  exemptions  aside  from  that 
mortgaged.  Why  should  a  mortgagee  who 
has  exhausted  the  mortgaged  property  not  be 
paid  therefrom?  It  has  been  heretofore  a 
well-settled  policy  of  the  law  that  a  man's 
property  in  excess  of  his  exemptions  should  be 
subjected  to  the  payment  of  his  debts.  It 
could  not  be  supported  as  an  additional  ex- 
emption, for  it  would  operate  unequally.  One 
man  might  have  a  small  amount  of  such  prop- 
erty; another,  a  very  large  amount.  It  is  no 
answer  to  say  that  the  parties  have  contracted 
for  certain  security,  for  that  may  be  lost  or  im- 
paired without  the  mortgagee's  fault.  The 
mortgagor  has  also  contracted  to  pay  the  debt 
in  addition  to  giving  the  security,  tt  does  not 
serve  the  purpose  of  an  insolvency  law  in  any 
way,  whereby  a  man  is  enabled  to  turn  over 
all  of  his  property  above  his  exemptions  to  all 
of  his  creditors,  and  start  again,  freed  from 
former  liabilities;  for  here  he  is  not  absolved 
from  the  payment  of  his  unsecured  debts.  If 
the  property  he  then  owns  is  not  sufficient  to 
pay  them,  payment  may  be  enforced  against 
his  future  acquired  property.  On  the  other 
hand,  he  may  have  property  largely  in  excess 
of  enough  to  pay  all  of  his  debts,  whether 
originally  secured  or  not.  It  is  not  a  marshal- 
ing of  assets,  or  like  settlement  of  estates,  as  in 
the  case  of  partnership  and  individual  debts; 
for  the  originally  secured  creditor  would  have 
no  recourse  10  the  property  left  after  unse- 
cured debts  are  paid.  It  cannot  be  sustained 
on  the  ground  that  an  undue  advantage  may 
be  taken  of  an  unwary  or  needy  debtor,  where 
the  law  sometimes  relieves  him  on  the  ground 
of  public  policy  from  his  own  stipulations, 
often  carelessly  entered  into,  and  where  he 
might  be  overreached  otherwise,  as  in  the  case 
of  a  stipulation  in  an  insurance  policy  that  the 
agent  shall  be  deemed  to  be  the  agent  of  the 
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insured,  for  an  instance.  He  has  received 
the  amount  of  the  loan,  if  it  is  a  case  of  hiring, 
and  he  has  agreed  to  return  it.  If  the  mort- 
gage is  given  to  secure  payment  for  the  neces- 
saries of  life  or  tools  of  trade  which  he  has 
purchased,  he  has  agreed  to  pay  for  them,  and 
it  is  a  direct  primary  part  of  his  contract.  It 
does  not  tend  to  prevent  the  sacrifice  of  real 
estate,  for  the  sale  must  be  for  the  amount  of 
the  debt,  or  for  80  per  cent  of  the  appraised 
value  if  it  is  less.  No  one  would  contend  that 
it  in  any  way  involves  the  polioe  power  of  the 
state.  It  rests  on  none  of  these  grounds.  We 
know  of  no  similar  law  anywhere,  and  may 
safely  say  that  none  like  it  has  ever  been  sus- 
tained in  any  state  of  the  Union.  The  results 
of  a  turbulent,  restless,  temporary  impulse  on 
the  part  of  the  people  or  majorities  in  any  state 
or  community  may  sometimes  be  reflected  in 
contemporaneous  legislation,  which  disregards 
the  rights  of  individual  citizens  or  classes.  In 
such  cases,  the  people  need  protection  from 
their  own  hasty  acts.  State  Constitutions  are 
designed  to  serve  as  a  check  thereon.  If  they 
do  not  do  this,  they  are  but  a  delusion  and  a 
snare.  When  constitutional  rights  are  in  Issue, 
a  great  responsibility  rests  upon  the  courts.  If 
they  are  unconstitutional,  it  is  a  duty  to  hold 
them  80, — one  not  to  be  avoided.  It  is  not  a 
matter  of  choice  to  act  or  not,  but  a  duty  is  im- 
posed which  must  be  dischargf^d.  It  would 
seem  that,  if  any  law  could  be  an  unwarranted 
interference  with  a  citizen's  right  to  con- 
tract, this  is  one.  If  this  law  could  be  sus- 
tained, a  law  absolutely  prohibiting  all 
mortgages,  debts,  or  even  the  sale  of  proper- 
ty could  as  well  be.  We  believe  the  opinion 
that  such  laws  would  be  coostituiional  is  not 
generally  prevalent.  In  support  of  the  propo- 
sition, favored  by  a  few,  that  legislatures  are 
practically  omnipotent,  and  can  interfere  with 
the  rights  of  the  citizen  under  the  Constitu- 
tion, imaginary  cases  are  sometimes  presented,, 
such  as  if  the  legislature  should  pass  bills  re- 
pealing all  laws  providing  remedies  and  sub- 
stitute no  others.  Although  the  courts  could 
not  supply  them  as  to  future  contracts,  if  they 
could  hold  former  ones  in  force  as  to  prior 
contracts,  and,  while  the  Constitution  would 
afford  but  little  protection  in  such  cases,  it  is 
true,  there  is  yet  something  inherent  in  the 
social  organization  itself  which  prevents  them, 
resting  iii  the  settled  good  sense  of  the  people. 
That  any  such  thing,  so  destructive  of  so- 
ciety, would  be  done,  is  not  to  be  thought  of. 
Supposed  cases,  practically  impossible  because 
of  their  palpable  outrageousness,  can  always 
l)e  pursued  to  absurd  ends  in  any  direction. 
Our  conclusion  is  that  this  law  is  void  as  being 
an  undue  restraint  upon  the  liberty  of  the 
citizen,  affecting  his  property  rights. 

We  will  next  consider  the  act  granting  judg- 
ment debtors  the  right  to  the  possession  of 
property  during  the  period  of  redemption 
(Laws  1897,  p.  227),  together  with  the  follow- 
ing clauses  contained  near  the  end  of  the 
mortgage  here  in  controversy:  "That  the  pur- 
chaser at  the  mortgage  foreclosure  sale,  or  his 
successors  in  interest,  shall  have  full  aod  com- 
plete possession  of  the  mortgaged  property 
during  the  time  allowed  for  redemption,  and 
that  the  party  of  the  first  part  and  his  succes- 
sors in  interest  shall  and  do  hereby  waive  all 
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right  or  claim,  allowed  by  statute,  to  posses- 
sion during  the  period  of  redemption,  whether 
such  period  elapse  before  or  after  sale,  but 
that  whenever  the  property  is  redeemed  the 
rents  and  profits  shall  be  accounted  for  to  the  ! 
judgment  debtor,  and  credited  as  payment  in 
part  or  in  whole  of  the  judgment;  that  from 
the  time  of  the  levy  upon  the  real  estate  men- 
tioned in  the  mortgage,  and  the  decree  ren- 
dered in  the  foreclosure  proceedings  thereon, 
the  judgment  creditor,  being  the  party  of  the 
second  part  orchis  successors  in  interest,  shall 
have  full  and  complete  possession  of  the  mort- 
gaged premises,  and  be  entitled  to  all  rents 
and  profits  of  the  same,  but  that  in  case  of  re- 
demption such  rents  and  profits  shall  be  cred 
ited  upon  the  judgment."  It  is  contended 
that  these  provisions  constitute  a  mortgage  on 
the  rents  and  profits  which  is  binding.  A 
mortgage  may  undoubtedly  be  given  ou  rents 
and  profits  (1  Jones,  Mortg.  5th  ed.  §  140; 
Chase  v.  Ball,  79  Ind.  8 11),  and,  if  a  sub- 
stantial part  of  the  agreement,  necessary  for 
the  security  of  the  mortgagor,  should  be  en- 
forced. A  mortgage  iu  the  form  of  a  deed, 
with  a  separate  defeasance,  the  deed  giving 
immediate  possession  and  the  right  to  the 
rents  and  profits,  can  doubtless  be  given;  and 
it  could  be  made  to  take  effect  upon  a  default 
and  foreclosure.  But  it  does  not  follow  that 
such  latter  stipulations  must  be  enforced  in  all 
cases.  Courts  of  equity  have  always  exercised 
a  control  over  sales  of  property,  even  to  the 
extent  of  disregarding  the  stipulations  of  Che 
parties.  Rents  and  profits  might  be  applied 
towards  the  satisfaction  of  a  mortgage  debt  in 
the  absence  of  such  a  stipulation,  as  is  some- 
times done  where  a  receiver  is  appointed  be- 
fore or  after  default.  Nor  do  we  say  that  it 
would  be  necessary  that  a  receiver  should  be 
appointed  therefor  in  all  cases.  These  are 
matters  over  which  the  court  has  control,  and 
may  or  may  not  enforce,  as  the  justice  of  the 
particular  case  seems  to  demand.  The  stipu- 
lations therefor  may  be  in  the  nature  of  for- 
feitures, which  are  not  favored.  On  a  similar 
principle,  stipulations  regarding  the  time  of 
payment,  where  it  is  not  of  the  essence  of  the 
contract,  and  as  to  damages,  will  not  always 
be  enforced.  1  Pom.  Eq.  Jur.  2d  ed.  ^g  455, 
456;  1  Sutherland,  Damages,  2d  ed.  ^^  283, 
284.  This  is  a  familiar  doctrine.  The  stipu- 
lations in  this  mortgage  as  to  rents  and  profits 
add  little,  if  anything,  to  the  stipulation  giv- 
ing immediate  possession  after  the  rendering 
of  the  decree.  The  right  to  possession  would 
take  the  rents,  and  the  law  now  would  compel 
the  application  of  the  profits  to  the  debt  in  case 
of  redemption.  It  may  have  been  but  an  at- 
tempt in  this  instance  to  evade  the  law  relating 
to  possession  during  the  redemption  period, 
not  at  ali  necessary  for  the  protection  of  the 
mortgagee,  nor  a  substantial  part  of  the  con- 
tract. If  so,  the  mortgagor  could  not  waive 
the  right  in  the  instrument  creating  the  debt, 
or  before  default  generally,  when  the  situation 
becomes  fixed,  and  he  is  directly  confronted 
with  its  effects.  There  was  no  showing  in 
this  case  that  the  land  was  inadequate  sccnirity 
for  the  debt.  After  default,  the  law  would 
permit  a  waiver.  A  debtor  might  waive  his 
exemptions  by  failing  to  claim  the  same  after 
levy.  This  law  declares  a  public  policy  and 
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establishes  a  salutary  rule.  While  it  operates 
for  the  benefit  of  debtors,  it  also  benefits  the 
public  by  benefiting  a  large  number  of  citi- 
zens. It  is  of  the  same  class  as  those  laws 
preventing  waivers  in  insurance  policies  relat- 
ing to  agents  and  otherwise,  which  are  well 
known,  and  also  declaring  after  what  per- 
formance life  insurance  policies  shall  be  non- 
forfeitable, regardless  of  stipulations.  The 
law  permits  a  mortgage  of  a  homestead,  and  it 
might  be  a  matter  of  public  policy  that  the 
owner  should  not  be  turned  out  of  possession 
immediately  upon  foreclosure.  lie  might  sur- 
render possession  after  default  and  sale,  but 
not  be  allowed  to  stipulate  therefor  in  the  in- 
strument creating  the  debt.  Greenhood,  Pub. 
Pol.  pp.  496  etseq.;  Kneettle  v.  ^■ewcof7ib,  22  N. 
Y.  249,  78  Am.  Dec.  186;  Peugh  v.  Davis,  95 
U.  S.  337,  24  L.  ed.  776;  Levicks  v.  Walker. 
15  La.  Ann.  245,  77  Am.  Dec.  167;  MilU  v. 
Bennett,  94  Tenn.  651;  Waters  v.  Randall, 
6  Met.  479;  Queen  Inn.  Vo.  v.  Uslie,  47  Ohio 
St.  409,  9  L.  R.  A.  45:  Cteghorn.  v.  Greeson, 
77  Ga.  343.  These  matters  must  be  left  with 
the  court,  and  there  is  nothing  presented  in 
this  case  to  warrant  our  disturbing  the  finding 
of  the  court  in  that  particular.  This  also  dis- 
poses of  the  stipulation  for  an  immediate  sale 
after  decree,  as  the  law  fixes  the  time,  as  here- 
tofore stated. 

Regarding:  the  act  relating  to  the  payment  of 
obligations  (Laws  1897,  p.  91),  I  desire  merely 
to  announce  the  conclusion  reached  by  the 
other  members  of  the  court,  as  I  understand 
it,  m.,  that  it  is  a  subject  upon  which  a  state 
cannot  legislate,  but  belongs  exclusively  to  the 
general  government.  In  its  practical  effects  it 
is  of  no  consequence,  although  the  principle  is 
an  important  one.  The  precise  point  as  to 
whether  a  state  can  provide  that  no  contract 
shall  be  enforced  as  payable  in  any  particular 
money,  but  may  be  discharged  in  any  kind  of 
lawful  money,  regardless  of  the  stipulations  of 
the  parties,  in  the  absence  of  national  legisla- 
lation  permiitiog  such  contracts,  does  not 
seem  to  have  been  decided  elsewhere.  Per- 
sonally, from  the  limited  examination  I  have 
given  it,  in  view  of  its  present  at  least  incon- 
sequential effect  and  the  opinion  of  the  major- 
ity, I  can  see  no  objection  to  sustaining  such  a 
law.  But  il  follows,  from  the  holding  of  the 
other  members  of  the  court,  that  this  contract 
must  be  enforced  according  to  its  terms,  and 
that  the  act  is  inoperative. 

We  are  all  of  the  opinion  that  the  act  in  re- 
lation to  attorney's  fees  (Laws  1895.  p.  81) 
must  stand.  This.prescribes  a  measure  of  pub- 
lic policy.  In  the  absence  of  any  statute  upon 
the  subject,  it  would  be  a  matter  over  which  the 
courts  would  have  control,  at  least  to  the  ex- 
tent of  refusing  to  allow  unconscionable  fees. 
It  is  also  well  settled  that  where  no  attorney 
has  been  employed  there  can  be  no  recovery 
of  an  attorney's  fee  in  the  case,  and  it  would 
follow  therefrom  that  only  a  reasonable  com- 
pensation  should  be  allowed  where  one  is  era- 
ployed.  It  is  intended  as  a  matter  of  costs,  to 
cover  the  expenses  of  suit.  The  practice  of 
allowing  the  parties  to  fix  the  amount  of  such 
fees,  under  the  former  statute,  was  abused 
more  or  less.  Excessive  fees  were  sometimes 
fixed,  and  it  is  contended  in  the  briefs  that 
mortgages  under  arrangements  made  with  at- 
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torneys  were  occasiooally  foreclosed  for  a 
much  less  sum,  the  mortgagee  retaining  the 
balance.  This,  certainly,  was  a  reprehensible 
practice,  and  pne  not  to  be  tolerated.^  The 
finding  of  the  lower  court  in  this  respect  is 
-sustained. 

The  judgment  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in-  accordance 
herewith. 

Anders  and  Gordon.  JJ.,  concur. 

Dunbar,  J.,  dissenting: 

I  am  reluctantly  compelled  to  dissent  in  part, 
tit  least,  from  the  majority  opinion  in  this 
-case.  80  far  as  the  proposition  of  appraise- 
ment is  concerned,  I  am  forced  to  the  opinion 
that  the  law  should  be  held  to  be  of  no  force 
-or  effect,  by  reason  of  its  incongruities  and 
contradictory  provisions.  Section  10  pro- 
vides that  no  property  shall  be  sold  for  a  sum 
less  than  80  per  cent  of  the  appraised  value 
thereof,  except  that,  when  property  is  not 
capable  of  partition  or  division,  then  the  same 
may  be  sold  for  the  amount  of  the  judgment 
debt  or  demand.  The  same  section  further 
provides  that,  when  the  property  is  capable  of 
partition,  then  so  much  thereof  as  may  be 
sufficient  only  shall  be  Sold  as  will  satisfy  the 
judgment;  and  the  further  provision  of  the 
same  section  is.  in  case  of  foreclosure  of  mort^ 
gages  or  other  liens,  nothing  shall  prevent  the 
sale  of  the  entire  premises  included  within  the 
mortgage  or  lien.  It  will  thus  be  seen  that 
the  second  and  third  provisions  of  the  section 
are  irreconcilably  conflicting,  for  one  provides 
that  so  much  only  of  the  property  as  may  be 
sufficient  to  satisfy  the  judgment  shall  be  sold, 
while  the  next  sentence  as  clearly  declares 
that  nothing  shall  prevent  the  sale  of  the  en- 
lire  premises  included  within  the  mortgage  or 
lien.  I  heartily  concur  in  all  that  is  said  in 
the  majority  opinion  concerning  the  relations 
existing  between  courts  and  legislatures;  but 
when  the  legislature  enacts  a  law  the  provi- 
sions of  which  are  absolutely  conflicting  within 
themselves,  then  I  think  it  becomes  as  much 
the  duty  of  the  court  to  hold  the  law  ineffect- 
ual for  any  purpose  as  it  does  to  hold  the  law 
unconstitutional  when  it  plainly  violates  a 
constitutional  provision.  The  section  which  I 
have  quoted  is  only  one  example  of  the  con- 
flicting provisions  of  this  law,  if  we  hold  that 
it  applies  to  mortgages  and  not  to  execution 
sales  alone;  and  an  attempt  to  exempt  mort- 

gages  from  the  operation  of  the  bill  is  ren- 
ered  as  unsuccessful  by  reason  of  the  provi- 
sions of  succeeding  and  preceding  sections. 
There  are  no  rules  of  statutory  construction  or 
of  logic  which  can  be  brought  to  bear  in  con- 
struing a  statute  of  this  kind.  It  simply  be- 
comes a  question  of  guessing  as  to  what  was 
the  intention  of  the  legislature,  if,  indeed,  it 
does  not  go  further,  and  compel  judicial  legis- 
lation, which  is  always  to  be  avoided.  This 
is  shown  by  the  majority  opinion,  which  was 
announced  after  many  weeks  of  painstaking 
labor,  coupled  with  an  earnest  endeavor  to 
bring  order  out  of  confusion,  and  to  give 
some  effect  to  the  legislative  act.  But  I  think 
the  effort,  devoted  and  praiseworthy  as  it  was, 
has  failed,  and  that  the  announcement  is  really 
-the  best  judgment  of  the  majority  of  what  the 
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law  ought  to  be,— a  result  which,  in  my  opin- 
ion, could  not  be  avoided  under  an  attempt 
to  sustain  this  law;  and  I  think,  as  a  matter 
of  public  policy,  it  is  far  better  that  the  laws 
enacted  by  former  legislators,  who  were  the 
proper  lawmaking  powers,  should  be  held  to 
be  the  laws  governing  transactions  of  this 
kind,  than  a  law  which  is  the  result  of  ju- 
dicial judgment  and  announcement.  I  have 
read  with  interest  the  masterly  presentation 
made  by  the  majority  of  the  deficiency  judg- 
ment law,  but  am  still  constrained  to  believe 
that  on  that  subject  the  legislature  had  a 
right  to  act,  and  that  it  did  act  within  the 
scope  of  its  constitutional  powers;  and,  be- 
lieving that  it  is  a  provision  which  cannot  be 
waived,  I  think  the  law  should  be  sustained. 
I  am  also  of  the  opinion  that  the  statute  in  re- 
lation to  possession  cannot  be  abrogated  or 
modified  by  the  courts.  Neither  do  I  think 
it  i3  a  provision  that  can  be  waived.  The  ma- 
jority opinion  expresses  my  views  on  the 
money  proposition. 

Reavis,  J.,  dissenting: 

I  cannot  assent  to  several  conclusions  an- 
nounced by  the  majority  of  the  court  in  this 
case,  and  the  importance  of  the  questions  in- 
volved requires  further  discussion.  The 
question  whether  an  appraisement  of  real  es- 
tate provided  for  in  the  act  of  March  10.  1897 
(Laws  1897,  p.  70),  relating  to  the  sale  of 
property  under  execution,  is  applicable  to 
mortgages  was  decided  in  the  case  of  Swin- 
burne V.  Mills,  17  Wash.  611;  and  mortgages 
were  there  held  to  be  Included  within  the 
terms  of  the  act.  Upon  complete  considera- 
tion we  are  all  agreed  that  the  conclusion 
heretofore  reached  was  correct.  This  litiga- 
tion arises  in  the  construction  of  the  mortgage 
in  suit,  which  contains,  among  its  stipula- 
tions upon  the  part  of  the  mortgagor,  an  ex- 
press waiver  of  the  law  relating  to  appraise- 
ment and  time  of  sale;  also,  the  act  of  March 
16,  1897  (Laws  1897,  p.  227).  declaring  the 
mortgagor  entitled  to  the  possession,  and  rents, 
issues,  and  profits,  of  real  property  sold  under 
foreclosure,  during  the  full  period  for  the  re- 
demption of  the  same:  also,  the  act  of  March 
11.  1897  (Laws  1897,  p.  98).  prohibiting  a 
deficiency  judgment  in  mortgage  foreclosures; 
also,  the  act  relating  to  the  construction  of 
contracts  between  parties  for  attorney's  fees: 
and  also  the  act  of  March  11,  1897,  relating  to 
payment  of  obligations,  and  declaring  that 
the  same  may  be  fully  satisfied  with  any  kind 
of  lawful  money  or  currency  of  the  United 
States.  I  understand  the  conclusion  of  the 
majority  is  that  the  waivers  contained  in  the 
stipulations  of  the  mortgage  are  void,  and 
cannot  be  enforced;  but,  as  there  Is  some  in- 
timation that  a  different  state  of  facts  from 
those  found  in  the  present  cause  might  vest  in 
the  court  the  consideration  of  the  enforceabil- 
ity of  some  of  the  waivers,  I  desire  to  make 
some  observations  upon  this  question. 

The  learned  counsel  for  the  plaintiff  contend 
that  the  provisions  relating  to  appraisement, 
and  to  ]^osscssion,  and  the  rents,  issues,  and 
profits,  in  the  legislation  of  1897,  do  not,  in 
terms  prohibit  the  waiver;  that,  being  solely 
for  the  benefit  of  the  debtor,  he  may  lawfully 
waive  the  same;  that  such  contract  of  waiver 


812 


Washington  Supkbme  Court. 


Fbb.^ 


16  eDforceable  in  the  courts;  and  that  public 
policy  does  not  concern  itself  with  those  pro- 
visions, intended  merely  for  the  benefit  of  the 
debtor.  I  have  examined  every  case  cited 
upon  this  'proposition  in  the  briefs  submitted 
by  counsel.  Stockmeyer  v.  Tobin,  139  U.  S. 
176,  35  L.  ed.  128,  was  first  determined  in  the 
state  of  Louisiana,  and  the  Supreme  Court  of 
the  United  States  merely  accepted  the  con- 
Btruciion  of  the  state  supreme  court  in  Broad- 
uell  V.  Bodriguee,  18  La.  Ann.  68,  and  its  rul- 
ing in  that  case  is  not  authority  here  in  any 
sense,  because  the  uniform  rule  in  the  Federal 
Supreme  Court  is  to  accept  the  construction  of 
a  state  statute  by  the  court  of  last  resort  of  the 
state,  without  reference  to  the  correctness  of 
such  construction.  As  the  Louisiana  case 
just  mentioned,  and  also  New  Orleans  Mut, 
Ins,  Co.  V.  Bftgley,  19  La.  Ann.  89,  are  cases 
presented  where  the  waiver  of  an  inquisition 
or  appraisement  law  has  been  held  a  valid  con- 
tract, it  is  instructive  to  review  the  reasoning 
of  the  Louisiana  court  in  an  earlier  case. 
Levicks  v.  Walker,  15  La.  Ann.  245,  77  Am. 
Dec.  187.  The  court  there  held  such  a  waiver 
void,  and  observed:  "Parties  regulate  their 
own  conduct  by  their  stipulations,  but  they 
cannot  prescribe  rules  of  proceeding  for  pub- 
lic oflBcers,  nor  demand  that  the  courts  of  jus- 
tice shall  depart  from  the  usual  modes  of  en- 
forcing their  decrees.  If,  before  judgment, 
the  creditor  may  stipulate  the  manner  in 
which  the  same  shall  be  executed,  the  princi- 
ple will  sanction  an  endless  variety  of  modes 
of  execution  of  judraients."  But  in  the 
case  of  Broadueil  v.  Modrigues,  18  La.  Ann. 
68,  the  court  again  had  brought  before  it 
the  question  of  waiver  in  connection  with  the 
construction  of  g  2,  art.  11,  of  the  Revised  Civil 
Code  of  Louisiana, which  had  not  Jbeen  before 
them  in  the  former  case.  Construing  this 
section  of  the  Code,  the  court  said:  **  The  law 
of  France,  in  its  practical  application,  differs 
but  little  from  the  law  of  Louisiana,  and  both 
rest  on  the  maxim  of  the  Roman  law,  which 
lays  It  down  as  a  rule  that  everyone  is 
at  liberty  to  renounce  what  the  law  has 
established  in  his  favor  and  interests  but  him- 
self. 'Est  regvla  juris  antigm  omnes  licen- 
tiam  habere  his  qvi£  pro  se  indicia  sit7,t  re- 
nundare. '  L  29,  C.  de  Pactis.  But  individ- 
uals cannot,  by  their  conventions,  derogate 
from  the  force  of  laws  made  for  the  preserva- 
tion of  public  order  or  good  morals.  I.  C. 
de  Pactis  2;  3  L.  45,  ^S  de  R.  T.  L.  38,  ^g  de 
Pactis,  2,  14.  Marcade,  commenting  on  the 
last  rule  cited,  observes:  'Cet  article  en 
nous  disant  gu'on  ne  peut  par  contention 
deroger  aux  lois  dont  il  parte,  nous  indigne 
assez  qti'on  po^irra,  para  moyen,  deroger  aux 
autres.'  Volume  1,  p.  671.  And  the  juriscon- 
sults who  compiled  our  Code,  while  they 
adopted  verbatim  the  article  6  of  the 
French  Code,  in  article  11  of  our  own  Code, 
have  added  to  that  article  a  second  paragraph, 
which  is  a  legislative  recognition  of  Mar- 
cade's  docrine,  and  has  removed  much  of 
the  uncertainly  of  the  French  article.  (See 
also  the  doctrine  of  Toullier,  hereinafter  re 
f erred  to.)  The  second  paragraph  of  article 
11  of  our  Code  is  as  follows:  *But,  in  all  cases 
in  which  it  is  not  expressly  or  impliedly  pro- 
hibited, individuals  can  renounce  what  the 
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law  has  established  in  their  favor,  when  the 
renunciation  does  not  affect  the  right  of  others, 
and  is  not  contrary  to  the  public  good.'  "  The 
court  then  says:  ' 'Aided  by  the  light  which 
the  French  jurists  have  afforded  us  in  solving 
this  mooted  question,  .  .  .  this  we  appre- 
hend to  be  the  general  rule,  as  relates  to  the 
renunciation  of  private  rights.  The  excep- 
tional cases  are  those  which  trench  on  public 
order;  and  within  those  exceptional  cases  is 
not  embraced,  as  we  conceive,  the  stipulation 
in  the  mortgage  granted  by  the  plaintiff  in  in- 
junction." It  will  thus  be  seen  that  the  pres- 
ent Louisiana  doctrine  does  not  in  any  sense 
overturn  the  principle  first  declared  in  15  La. 
Ann.,  supra,  but  is  founded  on  a  provision  of 
the  Louisiana  statute,  which  bad  theretofore 
been  construed  by  the  French  jurists,  and 
such  construction  was  accepted  by  the  court. 
I  do  not,  therefore,  think  the  cases  cited  from 
Louisiana  are  authority  upon  the  construction 
of  the  statutes  under  consideration  here.  The 
case  of  Stock-jceU  v.  Byrne,  23  Ind.  6,  is 
founded  entirely  upon  estoppel  of  the  judg- 
ment debtor  who  consented  that  an  ofiScer 
having  charge  of  a  writ  of  execution  should 
sell  wtheut  appraisement,  and  the  court  held 
such  estoppel  good.  The  case  of  Baker  v. 
lioberts,  14  Ind.  552,  was  a  suit  on  a  promis- 
sory note  containing  a  waiver  of  valuation 
laws,  and  the  decision  was  based  u|)<Tn  a  stat- 
ute which  declared:  **Upon  any  instrument 
of  writing,  made  in  this  state  or  elsewhere, 
containing  a  promise  to  pay  money  without 
relief  from  valuation  laws^  judgment  shall  be 
rendered  and  execution  had  accordingly."  It 
will  be  noted  that  the  Indiana  cases  cannot  be 
in  point,  because  special  statutory  permission 
authorizes  the  waiver  of  valuation  laws.  The 
case  of  Wray  \.  Miller,  20  Pa.  115,  was  where 
the  defendant  was  held  estopped  by  a  waiver 
after  sale.  The  sale  was  made  without  dis- 
sent, and '  the  opinion  states  the  presumption 
was  that  defendant  received  the  purchase 
money.  In  Mitchell  v.  Freedley,  10  Pa.  198, 
the  defendants  had  estopped  themselves  after 
judgment  and  sale  had  been  made.  Thus  the 
Pennsylvania  cases  are  not  in  point,  but  it  may 
be  appropriately  observed  here  that  the  courts 
of  Pennsylvania  stand  almost  alone  in  their 
construction  of  homestead  and  other  exemp- 
tion laws,  and  against  the  almost  universal 
weight  of  authority  in  this  country.  But  a 
Pennsylvania  statute  of  1836  seemed  to  author- 
ize the  waiver  of  inquisition  or  appraisement. 
On  the  validity  of  a  waiver  of  the  ripht  to  pos- 
session several  Iowa  cases  were  cited,  but  I 
find  in  the  last  of  those  cases  cited  the  decision 
based  upon  the  Iowa  Code  of  1873,  g  1938, 
which  declares,  in  the  absence  of  stipulation  to 
the  contrary,  the  mortgagor  of  real  property 
retains  the  legal  title  and  right  of  possession 
thereto.  Manifestly,  the  statute  of  Iowa  de- 
termines conclusively  the  construction  of  such 
coutracts  for  the  waiver  of  the  right  to  posses- 
sion. It  is  a  well  recognized  legal  rule  that 
constitutional  or  statutory  benefits  may  be 
waived  unless  such  waiver  violates  some  prin- 
ciple of  public  policy.  A  number  of  the  states, 
among  which  are  Pennsylvania,  Indiana, 
Louisiana,  Iowa,  Kansas,  Nebraska,  and  Illi- 
nois, in  their  early  history,  adopted  what  have 
been  very  pertinently  termed  "appraisement  or 
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valuation  laws."  Every  authority  from  those 
states,  both  in  the  state  and  Federal  courts,  has 
sustained  the  validity  of  these  laws  when  ap- 
plied to  subsequent  contracts. 

Having  thus  reviewed  the  authorities  pre- 
sented by  counsel  to  sustain  the  validity  of  a 
contractof  waiver  of  appraisement,  and  found 
that  in  no  instance  other  than  when  author- 
ized by  statute  such  waiver  was  enforced,  we 
may  now  examine  some  of  the  numerous  and 
very  eminent  authorities  which  hold  that  an- 
alogous provisions  in  other  laws  cannot  be 
waived  by  private  stipulation.  Our  statutes, 
it  may  be  mentioned,  nowhere  authorize  a 
waiver  of  any  of  the  provisions  of  the  laws 
under  consideration.  Wall  v.  Equitable  L. 
Assur,  Soc.  38  Fed.  Rep.  273,  was  an  action  on 
an  insurance  policy  in  the  United  States  circuit 
court.  It  involved  the  question  as  to  the  force 
to  be  given  to  a  Missouri  statute,  as  against  the 
express  language  of  the  policy.  The  court,  by 
Judge  Brewer,  declared:  '*It  evidently  in- 
tended by  its  [the  state's]  legislation  to  pro- 
vide a  fixed  and  absolute  rule  applicable  to  all 
cases,  absolute  and  universal,  because,  if  it  ap- 
plied only  in  cases  in  which  the  policies  were 
silent,  or  if  it  could  be  waived  or  changed,  a 
child  can  see  that  it  would  protect  only  so  far 
as  the  insurance  companies  were  willing.  So, 
although  no  words  of  penalty  are  attached,  no 
express  denial  of  the  right  to  waive,  in  fact  no 
words  of  negation  in  any  direction,  yet  it  seems 
to  me  fair  to  say  that  the  afflrmative  language 
of  this  statute  discloses  a  public  policy  which 
no  court  ought  to  question  or  refuse  to  enforce. 
.  .  .  The  legislature  has  by  this  language 
declared  a  rule  in  respect  to  forfeitures  in  life 
insurance  policies:  it  has  thus  established  the 
policy  which  it  believes  should  obtain  in  this 
state,  and,  though  sitting  on  the  Federal  bench, 
it  is  my  duty  to  administer  the  laws  of  this 
state  in  the  spirit  in  which  they  were  enacted, 
and  to  uphold  both  their  letter  and  their 
spirit."  This  doctrine  is  also  approved  by  the 
Supreme  Court  of  the  United  States  in  Equi- 
table L.  Amtr.  Sac.  v.  Pettus,  140  U.  8.  226, 
35  L.  ed.  497,  and  other  cases  in  that  court. 
State  y.  Edtcards.  86  Me.  102,  25  L.  R.  A.  504; 
Havens  v.  Germartia  F,  Ins,  Co.  123  Mo. 
416.  26  L.  R.  A.  107;  Beilly  v.  Franklin  Ins. 
Go.  43  Wis.  449,  28  Am.  Rep.  552.  In  the  last 
case  the  court  says:  "Now,  the  law  is  well 
settled  that,  where  a  statute  is  founded  upon 
public  policy,  a  party  cannot  waive  its  provi- 
sions, even  by  express  contract."  Latimer  v. 
Equitable  Ijxin  iSb  Invest.  Co,  b\  Fed.  Rep.  776. 
In  the  case  of  Minneapolis  Threshing  Mnch. 
Co.  V.  Beck,  64  N.  W.  637,  95  Iowa, 
725,  it  was  held  that,  under  Code,  ^  3100, 
providing  that  'personal  property  levied  upon 
and  advertised  for  sale  on  execution  must  be 
appraised  t)efore  sale,'  etc..  such  appraisement 
cannot  be  waived.  Though  it  was  stipulated 
in  a  chattel  mortgage  that  the  mortgagor 
waived  appraisement,  and  the  mortgagee  was 
present  at  the  foreclosure  sale,  the  mortgagee 
is  not  precluded  from  moving  to  set  aside  the 
sale  on  the  ground  that  there  was  no  appraise- 
ment, as  is  required  by  statute."  The  case  of 
Equitable  Loan  dt  Invest.  Co.  81  Fed.  Rep.  776, 
involved  the  right  of  withdrawal  of  a  stock- 
holder in  a  building  association  after  giving 
thirty  days  notice  thereof,  and  to  receive  back 
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the  amount  paid  in  by  him,  together  with'  his^ 
shares  of  the  profits.  The  court  held:  "The 
statutory  right  of  a  stockholder  in  a  building 
association  to  withdraw  therefrom  after  giving 
thirty  days'  notice,  and  to  receive  back  the 
amount  paid  in  bv  him  together  with  his  share 
of  the  profits  (Mo.  Rev.  Stat.  §  2810).  is  one 
evidencing  a  public  policy,  and  cannot  be 
waived,  even  by  an  express  declaration  in  the 
certificates  that*  there  shall  be  no  right  of  with- 
drawal until  one  hundred  months  from  the  is- 
suance of  the  stock."  A  strong  analogy  is  also 
found  in  the  uniform  rule  that  the  equity  of 
redemption  cannot  be  waived  in  a  mortgage,  or 
in  any  other  instrument  executed  at  the  same 
time.  This  has  been  the  settled  law  for  over 
two  centuries  in  English  and  American  courts. 
The  Supreme  Court  of  the  United  States,  in 
Pevgh  V.  Davis,  96  U.  S.  832,  24  L.  ed.  775, 
discussing  the  waiver  of  the  equity  of  redemp- 
tion, said:  "This  right  cannot  be  waived  or 
abandoned  by  any  stipulation  of  the  parties 
made  at  the  time,  even  if  embodied  in  the 
mortgage.  This  is  a  doctrine  from  which  a, 
court  of  equity  never  deviates.  Its  mainte- 
nance is  deemed  essential  to  the  protection  of 
the  debtor,  who.  under  pressing  necessities, 
will  often  submit  to  ruinous  conditions,  ex- 
pecting or  hoping  to  be  able  to  repay  the  loan 
at  its  maturity,  and  thus  prevent  the  conditions 
from  being  enforced  and  the  property  sacri- 
ficed. A  subsequent  release  of  the  equity  of 
redemption  may  undoubtedly  be  made  to  the 
mortgagee.  There  is  nothing  in  the  policy  of 
the  law  which  forbids  the  transfer  to  him  of 
the  debtor's  interests.  The  transaction  will, 
however,  be  closely  scrutinized,  so  as  to  pre- 
vent any  oppression  of  the  debtor."  Teal  v. 
WalkerMl  U.  S.  242,  28  L.  ed.  415. 

The  language  quoted  is  an  answei;  to  the 
propisition,  aflirmed  by  counsel  for  plaintiflf, 
that  the  public  is  not  concerned  as  to  how 
much  or  when  the  property  of  the  debtor  is 
taken  in  foreclosure.  The  whole  jeasoning 
relative  to  the  right  to  waive  the  equity  of  re- 
demption, and  the  principle  upon  which  it  is 
founded,  is  applicable  to  the  construction  of 
the  statute  before  us.  The  rule,  also  held  by 
the  courts  of  equity  from  time  immemorial,  that 
the  mortgagor  cannot  waive  at  the  time  of  the 
execution  of  the  mortgage,  the  right  to  the  pos- 
session of  the  mortgaged  premises  during  the 
period  of  redemption,  is  analogous.  This  is 
for  the  special  l)eneflt  of  the  mortgagor,  and 
the  authorities  have  always  been  at  one  in  re- 
fusing to  enforce  such  waivers.  But  it  has 
been  argued  that  the  statutes  of  1897  relating 
to  appraisement  do  not  evince  a  public  policy, 
or  the  intention  of  the  legislature  to  declare  a 
uniform  rule  relative  to  sales  under  execution 
and  foreclosure  of  all  real  estate  at  judicial 
sales.  Laws  1897,  p.  71,  ^  8,  is  mandatory  in 
its  language:  "It  shall  be  the  duty  of  the 
judgment  creditor.  .  .  .  when  the  judg- 
ment is  to  be  satisfied  in  whole  or  in  part  from 
real  estate,  or  any  interest  therein,  to  deliver  to 
the  sheriff  a  true  statement,  signed  by  himself 
or  attorney,  containing  a  description  of  the 
property  levied  upon,  the  estimated  value  of 
each  separate  description,  and  serve  a  copy 
upon  the  judgment  debtor  or  his  attorney." 
Thus  it  will  be  seen  that,  before  the  sheriff  can 
take  a  single  step  under  his  execution  after 
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levy,  the  appraisement  must  be  made  by  the 
judgment  creditor.  It  is  a  part  of  the  process 
as  necessary  as  the  notice  of  sale.  But,  if  it 
were  desirable  to  derive  the  intention  of  the 
legislature  from  surrounding  circumstances 
and  conditions  then  existing,  it  is  also  easy  to 
deduce  the  rule  of  public  policy.  For  a  few 
years  preceding  the  legislative  session  of  1897, 
it  was  a  matter  of  universal  knowledge  in  this 
state  that  real  property  exposed  to  sale  under 
execution  was  sacrificed.  A  severe  financial 
stringency  and  absolute  dearth  of  money  in 
general  circulation  destroyed  the  value  of  real 
property,  and  at  such  sales  generally  the  only 
bidder  was  the  judgment  creditor,  who,  in  ef- 
fect, could,  and  did ,  bid  so  much  as  he  chose 
for  property,  and  thus  the  mortgage  which, 
when  executed,  was  deemed  secured  by  prop- 
erly of  thrice  its  value,  frequently  was  pur 
chased  by  the  mortgagee  for  a  small  portion  of 
the  amount  secur^,  and  a  deficiency  judg 
ment  left  standing  against  the  mortgagor  for 
the  balance — often  the  larger  portion— of  the 
claim.  It  is  plain  to  my  judgment  that  the 
legislature  intended  by  these  statutes  to  prevent 
the  undue  sacrifice  of  property.  Whether  the 
statute  is  the  best  that  could  be  framed  for  that 
purpose,  or  whether  it  is  a  wise  legislation,  are 
matters  which  the  courts  cannot  control.  The 
question  at  the  outstart  ought  to  be.  Is  the  stat- 
ute constitutional?  I  understand  the  court 
is  agreed  that  the  legislature  has  the  power  to 
-enact  such  laws.  I  have  examined  the  numer- 
ous cases  cited  by  counsel  upon  the  question  of 
the  constitutionality  of  this  statute,  and  my 
conclusion  is  that,  with  the  exception  of  the 
mechanic's  lien  and  slaughter  house  cases,  all 
the  cases  cited  are  those  involving  class  legisla- 
tion, and  as  such  would  probably  be  held  void 
under  article  1,  i^  12,  of  our  Constitution. 
These  cases  hold  the  acts  under  consideration 
void  for  the  reason  that  they  limit  the  right  to 
contract  to  certain  classes,  to  wit:  Shaver  v. 
Pennsyltania  Co.  71  Fed.  Rep.  931  (railroad 
■employees);  Low  v.  Rees  Printing  Co.  41  Neb. 
127,  24  L.  R.  A.  702  (all  laborers  except  on 
farms);  Com.  v.  Perry,  155  Mass.  117,  14  L.  R. 
A.  325  (weavers);  State  v.  Goodwill,  38  W.  Va. 
179.  6L.  R.  A.  021  (laborers  in  mines  and  fac- 
tories); milett  V.  People,  117  111.  294,  57  Am. 
Rep.  869  (coal  miners);  Leep  v.  St.  Louin,  I. 
M.  dt  S.  /?.  Co.  58  Ark.  407.  28  L.  R.  A.  264 
(railroad  employees);  Ee  Jacobs,  96  N.  Y.  106, 
50  Am.  Rep.  636  (cigarmakers  in  tenement 
houses);  Ex  parte  K  aback, SH  Cal.  274,  9  L.R.  A. 
482  (employees  on  public  contracts);  Re  Eight 
Hours  Bill  (laborers  in  mines,  factories,  and 
smelters):  Re  House  Bill  No.  JOS,  21  Colo.  27 
(coal  miners).  The  statutes  here  in  question 
embrace  all  those  entering  into  the  relation  of 
debtor  and  creditor,  which  is  not  only  a  rela- 
tionship based  upon  its  own  peculiar  charac- 
istics,  but  is  one  recognized  from  the  earliest 
times  and  under  all  forms  of  Constitutions  as 
subject  to  legislative  control,  without  the 
suspicion  of  being  answerable  to  the  charge  of 
class  legislation.  The  objection  to  the  consti- 
tutionality of  the  provisions  relating  to  ap- 
praisement being  untenable,  the  important 
duty  of  the  court  is  their  construction. 

2.  And  here  I  am  unable  to  agree  with  the 
construction  of  the  majority  of  the  court.  I 
-concede  that  §  10  of  the  appraisement 
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act  is  inartificially  framed,  and  there  is  much 
difiQculty  in  the  harmonious  construction  of  the 
several  provisions  included  in  the  section.  Sec- 
tion 2  provides,  when  the  sale  is  of  real  prop- 
erty and  consisting  of  several  known  lots  or 
parcels,  they  shall  be  sold'  separately  when  de- 
manded by  the  judgment  debtor  or  a  subse- 
quent encumbrancer.  This  is  merely  declara- 
tory of  an  ancient  equitable  rule  in  mortgage 
foreclosures.  The  act  is  clear  in  the  proced- 
ure on  the  appraisement.  It  is  simple  and  di- 
rect. If  the  judgment  creditor's  appraisement 
is  satisfactory,  notice  of  sale  is  given;  if  not 
satisfactory  to  the  judgment  debtor,  then  the 
appraisers  are  appointed  by  the  clerk  of  the 
court,  and  they  shall  appraise  the  real  value  of 
the  property  or  interestof  the  judgment  debtor 
therein.  Section  8  seems  to  commit  finally 
the  fairness  of  the  appraisement  and  the  pro- 
riety  of  another  valuation  of  the  property  to 
the  court.  The  difficulty  in  construction  is 
found  in  §  10.  I  think  this  section  may  be 
fairly  read  as  follows:  **Xo  property  shall  be 
sold  for  a  sum  less  than  80  per  cent  of  the 
value  thereof."  All  that  follows  in  §  10  are 
exceptions  or  provisos.  The  well  recognized 
canon  of  statutory  interpretation,  that  m  the 
event  of  absolute  repugnancy  between  a  pro- 
viso and  the  body  of  the  section  and  intention 
of  the  whole  act.  the  proviso  must  yield,  ought 
to  be  applied  here,  and  the  exceptions  or  pro- 
visos, taken  together,  would  qualify  the  sec- 
tion that  the  property  cannot  be  sold  for  less 
then  80  per  cent  of  the  appraised  value;  the 
whole  thereof  may  be  sold,  if  necessary  to  pay 
the  debt,  at  80  per  cent  of  the  appraised  value; 
but  if  a  portion  of  the  property,  appraised  at 
80  per  cent,  will  pay  the  debt,  no  more  can  be 
sold.  Stnt",  Cham'terlin^Y,  Daniel,  17  Wash. 
111.  As  I  view  the  construction  given  to  §  10 
by  the  court,  the  whole  appraisement  is  so 
emasculated  that  nothing  of  value  is  left  of  it. 
The  plain  intention  of  all  the  preceding  sec- 
tions of  the  act  is  the  appraisement  of  real 
property  so  as  to  avoid  its  sacrifice  at  the  sale, 
and,  while  such  legislation  relating  to  execu- 
tion sales  is  novel  in  this  state,  it  is  by  no  means 
new  in  the  general  legislation  of  our  sister 
states.  Very  similar  provisions  relative  to  ap- 
praisement, as  we  have  seen  heretofore,  existed 
in  a  number  of  the  stales,  and  one  uniform  in- 
tention pervaded  all  of  them.  There  is  noth- 
ing specially  different  in  the  results  to  the  judg- 
ment creditor  in  our  statutes  from  those  found 
in  the  statutes  of  the  other  states.  In  fact,  we 
have  in  our  probate  procedure  long  recognized 
a  control  over  sales  of  property  for  the  satis- 
faction of  debts.  An  appraisement  is  manda- 
tory in  all  administration  sales,  and  the  court 
is  by  statute  authorized  to  set  aside  any  sales 
if  in  its  judgment,  upon  a  hearing,  a  larger 
amount  can  be  obtained  for  the  property;  and. 
without  any  statutory  provisions,  the  courts, 
in  the  exercise  of  thetr  equitable  powers,  con- 
tinually, in  receiverships,  fix  limits  upon  the 
bids  which  shall  be  received  for  property  of- 
fered at  sale.  This  court  has  approved  such 
an  order  when  made  by  a  superior  court  of 
property  under  mortgage  foreclosure  in  the 
custody  of  its  receiver.  All  the  arguments 
used  against  the  fairness  of  the  statute  are 
equally  applicable  to  probate  sales  and  to  re- 
ceivers' sales.    As  seen.  §  8  of  the  statute  re- 
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poses  in  the  superior  court  the  final  determina- 
tion of  the  fairness  of  the  appraisement.  Im- 
aginable cases  may  be  suggested  where  the  ap- 
praisement might  incidentally  postpone  the 
sale;  but  I  think  the  general  presumption  of  fair- 
ness in  judicial  procedure,  and  that  judicial  of- 
ficers will  perform  their  duty,  will  relieve  the 
statute  of  any  imputaiion  of  an  intention  to 
postpone  collections  on  execution,  or  to  require 
anything  but  a  fair  sale  of  property. 

8.  The  act  relating  to  deficiency  judgments 
(Laws  1897,  p.  98)  is  clear  and  mandatory  in 
its  provisions,  and  therefore  not  the  subject  of 
construction,  and  the  only  question  litigated 
here  is  its  constitutionality.  As  a  mere  ques- 
tion of  procedure  in  a  foreclosure  suit,  it 
ought  to  b(i  controlling.  By  legislative  au- 
thority only  in  this  .state  has  the  power  to  en- 
ter a  deficiency  judgment  in  a  foreclosure  of 
a  mortgage  been  found.  Without  such  statutes 
for  authority  to  enter  a  deficiency  judgment  in 
the  same  proceeding,  or  where  large  discre- 
tion is  given  by  equity  rules,  I  think  no 
court  has  entered  such  a  judgment.  But 
the  broader  question  of  the  constitutionality 
of  the  statute  which  limits  the  recovery 
of  the  debt  to  the  mortgage  security  has 
been  fully  discussed  by  counsel  and  by  the 
court.  It  is  objected  that  the  statute  is  obnox- 
ious—First,  to  art.  5,  §  1.  and  art.  14,  §  1,  of  the 
nmendmentsto  the  Constitution  of  the  United 
States,  and  art.  1,  ^  3,  of  the  Constitution  of 
Washington  (in  substance  as  follows:  "No  per- 
son shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law");  and.  second,  to 
tirt.  14,  §  1,  of  the  amendments  of  the  Federal 
Constitution  ("No  state  shall  make  or  enforce 
any  law  that  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States"). 
Section  10.  art.  1,  of  the  Federal  Constitution, 
that  no  state  shall  pass  any  law  impairing  the 
obligation  of  contracts,  has  been  cited.  The 
liitter  citation  is  so  manifestly  not  in  point 
here  that  I  do  not  deem  it  necessary  to  refer 
to  it  again.  The  first  provision  does  not  say 
that  the  state  may  not  deprive  a  person  of  life, 
liberty,  or  property,  and  stop  there,  but  de- 
clares' that  it  shall  not  be  done  "without  due 
process  of  law."  The  state  is  continually  de- 
priving persons  of  life,  liberty,  and  property, 
but  it  must  be  done  according  to  due  process 
of  law.  'Due  process  of  law  does  not  mean 
«  statute  passed  for  the  purpose  of  working  a 
wrong."  Cooley,  Const.  Lim.dsted.)  p.  353. 
These  words  are  held  to  be  synonymous  with 
the  words  "law  of  the  land"  (Id.  p.  352),  and 
this  means  "general  public  law.  binding  upon 
all  the  meml)ers  of  the  community  under  all 
circumstances,  and  not  partial  or  private  laws 
affecting  the  rights  of  private  individuals  or 
classes  of  individuals."  Milletl  v.  People,  117 
111.  297.  57  Am.  Rep.  869.  And  it  is  also  that 
law  which  hears  and  condemns  only  according 
to  recognized  judicial  usages.  The  .second 
constitutional  inhibition,  against  making  or 
enforcing  any  law  which  will  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States,  has  been  frequently  considered  bv  the 
Supreme  Court  of  the  United  States.  In  Butch- 
erf^  Union  8.  U.  <fe  L.  S.  L,  Co  v.  Cref^ceni  City 
L.  S.  L.  rf-  S.  H.  Co.  Ill  U.  S.  746.  2y  L.  ed. 
-585,  3Ir.  Justice  Bradley  observes:  "1  hold 
that  the  liberty  of  pursuit — the  right  to  follow 
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any  of  the  ordinary  callings  of  life— is  one  of 
the  privileges  of  a  citizen  of  the  United 
States."  And  the  application  of  this  article 
of  the  Federal  Constitution  has  generally  been 
directed  against  some  discrimination  by  the  state 
in  favor  of  its  own  citizens  and  against  other 
citizens  of  the  United  States.  The  protection 
of  life,  liberty,  and  property,  and  the  enforce- 
ment of  private 'rights,  has  been  uniformly 
held  by  the  Federal  Supreme  Court  to  devolve 
upon  the  state.  The  state  unquestionably  may 
regulate  contracts  between  its  citizens  and  con- 
trol them  as*  best  accords  with  its  own  views 
of  public  policy,  and  it  has  always  done  this; 
and  this  policy  may  be  changed  at  the  will  of 
the  state,  so  long  as  it  does  not  impair  the  ob- 
ligations of  prior  contracts.  The  questions 
relatinir  to  its  policy  have  been,  in  all  our  state 
Constitutions,  committed  to  the  legislative  de- 
partment of  the  government.  In  fact,  I  be- 
lieve, almost  without  exception,  the  English- 
speaking  race  has  entirely  placed  these  ques- 
tions within  the  domain  of  legislation.  They 
belong  to  the  field  of  political  economy,  mor- 
als, and  the  general  science  of  government, 
and  people  cUffer  materially  in  their  views 
upon  them.  At  one  time  the  legislature  might 
deem  it  sound  policy  to  encourage  speculative 
loans  of  capital  in  the  state.  It  might  deem 
any  exemption  laws  unwise.  It  might,  as  has 
heretofore  been  the  rule,  by  legislative  enact- 
ment in  this  state,  provide  that  the  possession 
of  real  property  should  go  to  the  mortgagee 
before  the  period  for  redemption  expired, 
without  such  mortgagee's  accounting  for  rents, 
issues,  and  profits  when  redemption  was  made. 
It  might,  as  was  the  law  for  some  time  in  this 
state,  abolish  the  equity  of  redemption  in 
mortgages,  and  in  redemption  of  real  estate 
sold  at  execution.  And  the  court  has  uni- 
formly sustained  such  enactments  as  being  pe- 
culiarly within  the  power  of  the  legislature. 
The  stale  may  also  appropriately,  through  the 
legislative  department,  change  such  rules.  It 
may  deem  speculative  loans  objectionable.  It 
may  deem  exemption  laws  wise.  It  may  de- 
termine that  the  equity  of  redemption  in  mort- 
gage foreclosures  shall  be  preserved  in  the  fu- 
ture. It  mav  provide  for  a  redemption  of 
proi>erty  sold  on  execution,  or  it  may  provide 
that  contracts  may  be  made  between  the  bor- 
rower and  lender  of  money  at  suchjrates  as  they 
choose.  But,  if  it  should  adopt  other  views, 
it  may  appropriately,  through  its  legislative 
department,  limit  the  right  to  borrow  money 
to  a  certain  rate  of  interest,  and  may,  in  my 
judgment  regulate  and  control  the  contract  or 
mortgage,  and  limit  the  amount  and  value  in 
.security  embraced  in  a  mortgage,  and  the 
amount  of  the  recovery  thereon.  It  has  been 
held  that  a  state  might  forbid  the  assignment 
out  of  the  state  of  claims  against  the  recovery 
of  which  the  exemption  laws  of  the  state  of 
the  residence  of  the  parties  would  be  a  pro- 
tection {Sireeny  v.  Hunter,  145  Pa.  363,  14  L. 
R.  A.  594);  declare  after  what  performance 
contracts  of  insurance  shall  be  nonforfeitable 
{Equitable  L.  Asuur.  Soc.  v.  Pettus,  140  U.  S. 
226,  35  L.  ed.  497):  regulate  the  weight  and 
price  of  bread  (Mobile  v.  Yuille,  3  Ala.  140,  36 
Am.  Dec.  441);  restrict  the  removal  and  sale 
of  cotton  in  seed  (State  v.  Moore,  104  N.  C. 
714);  declare  that  railroad  and  telegraph  com- 
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panies  cannot,  by  private  agreement,  devest 
themselves  of  liability  for  acts  as  such  {Liver- 
pool A  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.  129 
U.  S.  397,  32  L.  ed.  788). 

But  many  illustrations  might  be  offered  of 
the  principle  that  the  regulation  and  control 
of  contracts,  and  the  procedure  for  their  en- 
forcement, are  not  inhibited  by  either  of  the 
two  provisions  of  the  Federal  Constitution 
heretofore  mentioned.  I  apprehend  the  true 
rule  can  be  formulated  thus:  If  a  public  pol- 
icy is  obvious  from  the  statute,  and  it  is  not 
arbitrary  or  partial,  its  validity  is  assured.  The 
public  policy  must  be  such  as  to  induce  the 
legislature  to  act.  and  its  motives  must  not  be 
merely  whimsical  and  arbitrary,  and  the  law 
cannot  be  merely  partial,  but  must  affect  all 
alike.  Whether  the  policy  inducing  legisla- 
tive action  is  wise  does  not  come  within  the 
province  of  judicial  inquiry.  When  the  stat- 
ute fairly  discloses  such  a  policy,  the  act  is 
valid,  unless  contravening  some  other  consti- 
tutional provision.  I  think  the  policy  of  the 
act  prohibiting  a  deficiency  judgment  in  mort- 
gage foreclosures  is  fairly  deducible  from  the 
evident  intention  of  the  several  acts  which 
have  been  under  discussion  here  and  all  enacted 
by  the  same  legislature.  We  have  seen  the 
legislature  repeal  the  law  giving  to  the  mort- 
gagee or  judgment  creditor  the  immediate  pos- 
session after  sales  of  real  property,  without 
any  liability  to  account,  in  the  appraisement 
law  to  secure  fairer  sales  of  real  property  on 
execution,  and  to  limit  the  recovery  of  a  debt 
secured  by  mortgajre  to  the  property  included 
in  the  mortgage.  The  conditions  existing  in 
the  state  were  before  the  legislature.  Large 
numbers  of  its  citizens,  many  of  them  active 
and  energetic  business  men,  were  retired  from 
business,  or  from  any  productive  occupations, 
because  of  existing  deficiency  judgments 
against  them  after  the  mortgage  foreclosures. 
The  same  considerations,  from  this  point  of 
view,  might  affect  the  legislative  mind  that 
could  be  adopted  in  the  enactment  of  a  state 
insolvency  law;  and  the  unbroken  current  of 
judicial  authority  in  this  country  now  sustains 
the  validity  of  such  insolvency  laws  enacted 
by  the  states,  when  they  do  not  impair  prior 
contracts.  The  state  is  interested  in  the  activ- 
ity and  capacity  of  its  citizens,  and  if  any  con- 
siderable class  of  them  be  deprived  of  their 
capacity  to  engage  in  productive  occupations 
or  business,  there  is  so  much  loss  to  the  public. 
Something  here  of  the  same  principle  as  un- 
derlies the  exemption  laws  is  found.  A  just 
motive  existing  in  the  legislative  intent  re- 
lieves the  act  of  any  objection  that  it  is  arbi- 
trary. 

The  next  objection  that  is  suggested  to  this 
law  is  that  it  is  class  legislation,  but  no  au- 
thority has  been  called  to  our  attention  which 
would  suggest  such  an  objection.  Mortgages 
have  been  the  subject  of  legislative  control, 
both  in  the  terms  of  the  contract  and  in  the 
procedure  enforcing  the  mortgage  contract, 
throughout  our  history.  It  is  a  general  and 
natural  division  of  the  subject  of  legislation. 
There  can  be  no  doubt  of  the  power  of  the 
legislature  to  fix  the  rate  of  interest  on  money. 
That  is  a  matter  exclusively  within  its  policy. 
This  rate  may  be  made  so  low  as  to  largely  in- 
terfere with  the  power  to  borrow  money.  In 
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a  number  of  the  states  the  power  to  mortgage 
a  homestead  is  forbidden,  and  in  the  state  of 
Texas,  notably,  the  real-estate  homestead  is 
so  large  that,  as  has  been  observed  by  some 
jurists,  it  is  a  practical  Inhibition  upon  the 
mortgage  generally  of  real  property  in  that 
state.  Yet,  though  the  constitutionality  of 
this  law  has  been  challenged,  it  has  uniformly, 
so  far  as  my  examinations  have  extended,  been 
sustained.  I  understand,  without  legislative 
sanction,  the  right  to  mortgage  chattels  with- 
out taking  possession  is  denied  in  many  juris- 
dictions. The  rule  in  the  slate  or  Cali- 
fornia seems  to  be  that  only  such  chattels  as 
are  specified  in  the  various  legislative  acts  are 
subject  to  mortgage  unless  the  possession  be 
delivered  to  the  mortgagee.  In  the  case  of 
Brormon  v.  Kimie,  1  How.  311,  11  L.  ed, 
143.  the  Supreme  Court  of  the  United  States 
had  under  consideration  a  law,  passed  in  the 
state  of  Illinois,  which  provided  that  the  equi- 
table estate  of  the  mortgagor  should  not  be 
extinguished  for  twelve  months  after  sale  on 
decree,  and  which  prevented  any  sale  of  the 
mortgaged  property  unless  two  thirds  of  the 
amount  at  which  the  property  had  been  valued 
by  appraisers  should  be  bid  therefor.  The 
question  before  the  court  was  as  to  the  impair- 
ment of  existing  contracts  by  the  retroactive 
provisions  of  the  statute.  The  court,  by  Mr. 
Chief  Justice  Taney,  declared:  "Mortgages- 
made  since  the  passage  of  these  laws  must  un- 
doubtedly be  governed  by  them;  for  every 
state  has  the  power  to  prescribe  the  legal  and 
equitable  obligations  of  a  contract  to  be  made 
and  executed  within  its  jurisdiction.  It  may 
exempt  any  property  it  thinks  proper  from 
sale  for  the'payment  of  a  debt;  and  may  im- 
pose such  conditions  and  restrictions  upon  the 
creditor  as  its  judgment  and  policy  may  dic- 
tate. And  all  future  contracts  would  be  sub- 
ject to  such  provisions;  and  they  would  be 
obligatory  upon  the  parties  in  the  courts  of  the 
United  Slates,  as  well  as  in  those  of  the  state." 
This  I  understand  to  be  the  established^  rule 
enforced  by  the  Supreme  Court  of  ihe  United 
States. 

4.  The  effect  of  the  statute  making  the  con- 
tract for  specific  money  soluble  in  lawful 
money  of  the  United  States,  involves  a  Federal 
question,  and  seems  to  have  been  determined 
by  the  controlling  authority, — the  Supreme 
Court  of  the  United  States.  The  power  of  the 
state  to  declare  a  legal  tender  is  limited  to  gold 
and  silver  coin.  All  ''lawful  money"  of  the 
United  States  is  not  a  legal  lender  for 
private  obligations  by  the"  laws  of  the 
United  States;  but,  under  the  grant  of  power 
to  coin  money  and  regulate  the  value  thereof, 
the  Federal  Supreme  Court  has,  I  think,  de- 
cided that  the  question  relating  to  final  pay- 
ment in  private  contracts  is  one  exclusively  of 
Federal  jurisdiction,  and  vested  in  Congress. 
The  legal  tender  and  gold  contract  decisions, 
taken  in  connection  with  the  recent  case  of 
Woodruff  V.  Mississippi,  162  U.  S  291.  40  L. 
ed.  973,  are  controlling  here.  The  jurisdiction 
of  the  Federal  Court  would  not.  in  this  case, 
have  been  sustained  on  any  other  principle 
than  complete  Federal  control  of  such  con- 
tracts. This  conclusion,  1  think,  is  manifestly 
apparent  from  both  the  majority  and  minority* 
opinions  given  in  the  case.     A  different  ques- 
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tton  would  be  presented  in  contracts  made  by 
the  slate,  or  municipal  corporations  controlled 
by  the  state. 

My  conclusions  are  that,  with  the  exception 
of  the  solution  of  the  contract  in  suit  in  law- 
ful money  of  the  United  States,  the  judgment 
of  the  superior  court  is  correct. 


STATE  of  Washington,  ex  reL  F.  J.  BARN- 
^^  ARD,  Appt., 

BOARD  OF  EDUCATION  of  Seattle  School 
District  No.  1.  Retpts. 


(. 


.Wash.. 
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1.  Prohibition  may  be?  issued  to  pre- 
vent a  board  of  school  directors  from 
trying  charg-es  against  a  sobool  superintea- 
deat  when  one  of  the  directors  is  dlsquftlitled  by 
enmity  and  prejudgment  of  the  case,  while  there 
is  no  appeal  from  the  decision  of  the  board. 

2.  An  order  of  supersedeas  to  preserve 
the  status  quo  of  the  parties  pending  the 
determination  of  the  appeal  upon  its  merits  is 
within  the  inherent  powers  of  an  appellate  tri- 
bunal which  ie  authorized  to  issue  all  writs 
necessary  and  proper  to  the  complete  exercise  of 
Its  appellate  and  revisory  Jurisdiction.  «J^SiB 

3-  A  school  director  is  dlsqualifled  to 
sit  as  a  member  of  the  board  to  try 
charges  of  misconduct  of  a  school  superintend- 
ent, when  he  has  a  personal  enmity  toward  him 
and  was  s  prime  mover  In  the  prosecution  of  the 
charges,  and  declared  that  he  sbould  vote  for  his 
conviction,  while  there  is  no  appeal  from  the  de- 
cision of  the  board. 

(February  83,  1888.) 

APPEAL  by  relator  from  an  order  of  the 
Superior  Court  for  King  County  denying 
a  writ  of  prohibition  to  prevent  defendants 
from  proceeding  to  try  relator  upon  charges 
of  misfeasance  and  malfeasance  in  office,  he- 
teried. 

The  facts  are  stated  in  the  opinion. 

Meehrs.  Osborn,  Steele,  &  Aust  and 
I>onworth  &  Howe,  for  appellant: 

Under  the  admitted  facts  was  Mr.  Wells  dis- 
qualified to  sit  as  a  member  of  the  board 
proceeding  in  a  judicial  capacity,  to  try  and 
determine  the  charges  against  relator? 

The  common  conscience  of  all  mankind  who 
live  under  government  intuitively  responds 
with  an  affirmative  answer. 

740968  v.  Julian,  45  N.  H.  52.  84  Am.  Dec. 
118:  Bamett  v.  Ashmore,  5  Wash.  164. 

Even  an  act  of  Parliament  cannot  make  one 
judge  and  partv. 

London  v.  ^f'ood,  2  Mod.  688;  Williams  v. 
Robinson,  6  Cush.  838;  Oakley  v.  Aapinwall, 
8  N.  Y.  548. 

The  right  of  recusation  against  members  of 
A  tribunal  of  exclusive  jurisdiction  is  limited 
by  the  line  of  vitality.  That  is,  the  right  ex- 
ists until  to  further  proceed  would  destroy  the 
power  of  the  tribunal;  upon  the  theory  that 
when  a  tribunal  is  invested  with  exclusive  ju- 
risdiction to  hear  and  determine  a  cause,  it  is 
better  that  it  should  be  determined  by  a  par- 


NOTE.— As  to  the  disqualification  of  a  Judge  by 
prior  connection  with  the  case  see'State,  Ambler, 
V.  Hooker  (Fla.)  26  L.  R.  A.  114.  and  tiote.l  mm^f'^i^mt 

As  to  disqualification  of  member  of  board,  see 
State,  Getchel,  v.  Bradlsh  (Wis.)  87  L.  B.  A.  289. 
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tial  court  than  that  it  should  not  be  heard. 

People,  Pond,  v.  Saratoga  Springs,  4  App. 
Div.  399. 

The  participation  of  a  disqualified  member 
of  a  tribunal  in  the  judgment  vitiates  the 
whole  proceeding, 

Oakley  v.  Aspinwall,  8  N.  Y.  547;  State, 
Pond,  V.  Saratoga  Springs,  4  App.  Div.  399. 

Although  a  judgment  against  the  appellant 
will  be  vitiated  by  his  participation  therein,  yet 
appellant  must  be  subjected  to  a  void  and  cor- 
rupt adjudication  of  his  rights,  to  a  wrongful 
deprivation  of  his  reputation  and  employment, 
and  then  seek  a  remedy,  if  any  he  has,  through 
certiorari  or  quo  warranto. 

These  independent  proceedings  afford  no 
adequate  remedy. 

JSorth  BloomfUld  Gravel  Min.  Co,  v.  Keyser, 
58  Cal.  326. 

Messrs,  J^ames  F.  McElroy  and  J^ohn  B. 
Hart,  for  respondents: 

At  common  law  the  only  disqualification  of 
a  judge  was  his  financial  interest. 

12  Am.  &Eng.  Enc.  Law,  p.  41. 

The  common  law  as  to  what  is  a  disqualifi- 
cation of  a  judge  prevails  in  this  state  unless 
changed  by  statutory  enactmenl.  Prejudice 
and  bias,  in  the  absence  of  a  statutory  provi- 
sion, are  not  a  legal  cause  of  disqualincation. 

12  Am.  &  Eng.  Enc.  Law,  52;  MeCauley  v. 
Welter,  12  Cal.  500;  People  v.  WiUianis,  21  Cal. 
81;  Alien  v.  Reilly,  15  Nev.  452;  People  v. 
Mahoney,  18*  Cal.  180;  Pearson  v.  Hopkins,  2 
N.  J.  L.  185;  Pierce  v.  Delamater,  1  N.  Y.  17; 
Waters-Pierce  Oil  Co,  v.  Cook,  6  Tex.  Civ. 
App.  573. 

Even  though  the  board  of  education  had 
proceeded  and  had  removed  the  superintendent 
of  schools  under  the  power  given  them  by  the 
law  of  1897.  still  if  that  removal  was  illegal,  it 
could  be  inquired  into  by  the  court  either  by 
quo  warranto  proceedings  {State  v.  Van  Brock- 
lin,  8  Wash.  557),  or  by  a  writ  of  review  or 
certiorari  under  the  law  of  1895,  p.  114. 
Having  these  legal  remedies  still  left  to  him, 
it  is  extemely  doubtful  whether  a  writ  of  pro- 
hibition will  lie  at  all. 

19  Am.  &  Eng.  Enc.  Law,  p.  265. 

The  mere  fact  that  the  appellant  would  be 
removed  temi)orarily  and  unjustly  as  claimed 
by  him  from  office  would  not  warrant  the 
court  in  making  an  order  which  would  pre- 
vent the  board  of  education  from  proceeding 
further  in  their  investigation. 

State,  Nooksack  River  Boom  Co,  v.  What- 
com  County  Super.  Ct.  2  Wash.  15;  FaiocettY. 
Pierce  County  Super.  Ct.  15  Wash.  342. 

The  discretion  of  the  lower  court  will  not 
be  interfered  with  or  inouired  into  by  this  court. 

State,  Gardner,  v.  Yakima  County  Super, 
a.  9  Wash.  307;  State,  Cline,  v.  Campbell;  5 
Wash.  517. 

No  discretion  is  in  any  court  to  stay  pro- 
ceedings of  this  kind. 

19  Am.  &  Eng.  Enc.  Law,  p.  264;  People, 
Adams,  v.  Westbrook,  89  N.  Y.  152;  Fawcett 
V.  Pierce  County  Super.  Ct.  15  Wash.  845; 
Qil>bs  V.  Louisville,  95  Ky.  471. 

Dnnbar»  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  F.  J.  Barnard,  is  superintend- 
ent of  the  public  schools  of  the  city  of  Seattle* 
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Charges  were  filed  with  the  respondents,  as  the 
boardof  directors  of  said  school  district,  charg- 
ing the  said  Barnard  with  misfeasance  and 
malfeasance  in  office,  with  conduct  unbecoming 
a  superintendent  of  schools,  and  with  disobey- 
ing the  rules  of  conduct  established  by  the 
board  of  directors.  Citation  was  issued  to  the 
appellant,  citing  him  to  appear  before  the  board 
of  directors  to  answer  to  the  charges.  The  ap- 
pellant objecited  to  A-  J.  Wells,  one  of  the 
board  of  directors,  silting  as  a  member  of  the 
tribunal  to  hear  and  determine  the  charges,  on 
the  ground  that  said  Wells  was  disqualified 
by  reason  of  bias,  prejudice,  and  personal  en- 
mity towards  the  appellant.  On  the  17th  day 
of  December,  1897,  on  the  application  and  affi- 
davit of  the  appellant.  Barnard,  the  superior 
court  of  Kings  county,  Washington,  issued  its 
\^rit  of  prohibition  in  the  alternative  to  the  re- 
spondents, staying  proceedings  until  the  fur- 
ther order  of  the  court.  On  the  return  of  said 
writ  the  superior  court  sustained  a  demurrer 
thereto  quashing  the  writ,  and  entering  judg- 
ment in  favor  of  the  defendants  for  their  costs. 
The  demurrer  was  sustained  upon  the  ground 
that  no  facts  were  staled  sufficient  to  authorize 
the  issuance  of  a  writ.  The  appellant  forth- 
with gave  notice  of  appeal,  and  asked  the  court 
to  fix  the  amount  of  the  supersedeas  bond. 
The  court  fixed  the  amount  of  the  bond  to 
operate  as  a  supersedeas,  but  announced  to  the 
council  for  respondents  in  open  court  that  the 
bond  would  operate  only  to  stay  execution  for 
costs,  because  the  judgment  appealed  from  was 
not  such  a  judgment  as  could  be  superseded. 
The  appellant  forthwith  filed  his  bond  on  ap- 
peal in  the  amount  fixed  by  the  court,  and  con- 
ditioned as  a  supersedeas  bond.  The  board  of 
education,  and  Mr.  Wells,  sitting  as  a  member 
thereof,  proceeded  with  the  hearing  of  the 
charges  against  the  appellant.  The  appellant 
then  applied  to  this  court  for  an  order  of  su- 
persedeas, on  which  an  alternative  writ  was 
granted,  and  the  case  is  here  now  for  final  de- 
termination. 

We  are  inclined  to  think  that  the  bond  upon 
appeal  conditioned  as  supersedeas  under  our 
statutes  did  not  operate  to  suspend  and  super- 
sede the  judgment  quashing  the  alternative 
writ.  But  we  think  that  this  court,  in  the  ex- 
ercise of  Its  discretion,  by  virtue  of  its  inherent 
powers  as  an  appellate  tribunal,  can  issue  an 
order  of  supersedeas  to  preserve  the  status  quo 
of  the  parties,  pending  the  determination  of 
the  appeal  upon  its  merits.  Section  4  of  article 
4  of  the  Constitution  of  Washington,  after  re- 
citing the  original  jurisdiction  of  the  supreme 
court,  says  further:  **The  supreme  court 
shall  also  have  power  to  issue  writs  of  manda- 
mus, review,  prohibition,  habeas  corpus,  cer- 
tiorari, and  all  other  writs  necessary  and  proper 
tolthe  complete  exercise  of  its  appellate  and  re- 
visory iurisdiction."  It  is  conceded  that  an 
appeal  lies  from  the  judgment  of  the  court  in 
quashing  the  writ,  and,  under  the  provision 
just  read,  for  the  purpose  of  making  that  ap- 
peal effective,  and  to  insure  the  complete  ex- 
ercise of  this  court  over  that  appeal,  it  becomes 
necessary  and  proper  to  supersede  the  judg- 
ment, otherwise  the  right  to  appeal  which  the 
statute  has  given  would  be  of  no  avail  to  the 
appellant,  for  if  the  board  of  directors  in 
the  meantime  were  to  proceed  to  remove  him, 
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when  the  case  finally  reached  this  court  on  ap- 
peal it  would  have  to  be  dismissed  for  want  of 
merit,  because  the  trial  on  merit  would  already 
have  terminated.  People^  Gould,  v.  CommU- 
sioners  of  Excise,  61  How.  Pr.  514.  We  think 
this  is  exactly  the  kind  of  a  case  which  is  con- 
templated by  the  Constitution,  and  that  the 
only  way  that  this  court  could  maintain  the  oom> 
pie  I  e  exercise  of  itA  appellate  jurisdiction  would 
be  by  issuing  the  writ  prayed  for.  There 
would  be  no  meaning  to  the  provision  of  the 
Constitution,  and  no  necessity  for  it,  if  it  could 
only  be  held  to  apply  to  cases  where  super- 
sedeas was  provided  for  by  the  Uw.  In  Borne 
F.  Ins.  Co.  V.  Dutcher,  48  Neb.  755.  it  was  held 
that  in  cases  where  the  statute  makes  no  pro- 
vision for  the  supersedeas,  as  a  matter  of  right, 
the  court  may  in  its  discretion,  allow  a  super- 
sedeas upon  conditions  which  it  may  affix  for 
the  protection  of  the  parties,  and  that  it  is> 
within  the  power  of  the  court,  in  its  discretion, 
after  obtaining  jurisdiction  of  a  case  by  appeal, 
to  allow  a  supersedeas  in  cases  not  provided  for 
by  statute,  and  upon  terms  which  the  court 
may  prescribe.  To  the  same  effect  is  Janes- 
viile  V.  Janesvtlle  Water  Co.  89  Wis.  159.  In 
that  case  the  court  said :  * '  Within  the  limitation 
that  the  appeal  is  taken  and  prosecuted  in  good 
faith,  and  that  the  party  asking  it  gives  the 
reasonable  security  required  for  that  purpose, 
a  stay  of  proceedings  during  the  pendency  of 
an  appeal  is  quite  of  course,  and  really  a  mat- 
ter of  right,  without  which  an  appeal  allowed 
by  law  would  often  prove  fruitless,  and  the 
appellate  jurisdiction  of  the  court  be  found 
Inadequate  to  the  ends  of  justice  and  the  proper 
protection  of  the  rights  of  parties  during  the 
pendency  of  the  appeal."  In  Hill  v.  Finni- 
gan,  54  Cal.  493,  the  court  said:  "We  have 
no  doubt  but  this  court  has  an  inherent  power 
to  secure  to  the  appellant  the  fruits  of  a  suc- 
cessful appeal,  if  it  can  be  done  without  de- 
priving the  respondent  of  a  substantial  right." 
And  the  qualification  mentioned  by  the  court 
in  that  case  is  not  in  point  here,  for  there  is 
nothing  to  prevent  the  board  proceeding  with 
the  trial  of  the  cause  without  the  concurrence 
of  the  member  objected  to.  In  Lety  v.  Gold- 
berg, 40  Wis.  308,  it  was  held  that  the  power 
of  the  court  to  stay  proceedings  in  any  matter 
appealed  to  it  did  not  altogether  depend  upon 
statutory  enactment,  but  was  inherent  in  the 
court.  The  same  announcement  was  made  in 
Kort/t western  Mat.  L.  Ins.  Co. '  v.  Park  Hotel 
Co.  37  Wis.  125. 

The  substance  of  the  affidavit  for  the  writ  is 
to  the  effect  that  A.  J.  Wells  was  a  personal 
enemy  of  the  relator,  that  he  was  a  prime 
mover  in  having  the  charges  preferred  and 
prosecuted,  that  he  was  biased  and  prejudiced 
against  relator,  that  he  had  no  personal  knowl- 
edge of  any  of  the  facts  alleged  in  the  charges, 
that  he  had  publicly  announced  his  intention  to 
vote  to  find  relator  guilty,  and  that  he  proposed 
to  vote  to  remove  him  from  his  office  no  matter 
what  the  evidence  might  be,  and  that  his  mind 
was  made  up  and  his  determination  fixed. 

The  case  of  Faitcett  v.  Pierce  County  Super. 
Ct.  15  Wash.  342,  is  relied  upon  by  the  re- 
spondent to  maintain  his  contention  that  the 
board  of  education  cannot  be  restrained  from 
proceeding.  That  was  a  quo  warranto  pro- 
ceeding to  try  the  right  to  an  office.    The  judg* 
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ment  of  ouster  had  been  prpDounced  against 
Fawcelt,  and  it  was  held  by  this  court  that  the 
judgment  was  self- executing,  and  that  with- 
out the  aid  of  process  or  further  action  of  the 
court  it  accomplished  the  object  sought  to  be 
attained,  so  that  there  was  nothing  upon  which 
the  bond  could  operate  except  for  costs.  But 
that  is  altogether  different  from  the  case  at 
bar.  It  was  the  object  of  the  appellant  in  this 
case  to  prevent  himself  from  being  placed  in 
the  position  in  which  Fawcett  was  placed  by 
the  judgment  of  ouster.  Were  he  to  stand  by, 
and  allow  the  board  to  proceed  and  remove 
him  from  his  office,  then  he  would  be  as  help- 
less as  Fawcett  was  in  the  case  cited;  but  it  is 
for  the  very  purpose  of  maintaining  his  righte 
and  preventing  his  being  overtaken  by  that 
condition  that  this  stay  is  sought. 

It  is  stoutly  contended  by  the  respondents 
that  this  case  does  not  fall  under  any  of  the 
disqualifications  of  the  judge  provided  in  sub- 
div.  4  of  ^  163  of  the  Code  of  Procedure,  and 
that,  outside  of  the  provisions  of  the  Code,  a 
judge  is  only  disqualified  by  having  a  financial 
interest  in  the  result  of  the  suit.  We  have  ex- 
amined with  care  all  the  authorities  cited  by 
the  respondents  to  sustain  this  contention,  but 
are  of  the  opinion  that  they  fail  to  do  so. 
Most  of  the  cases  either  fall  within  the  doctrine 
of  necessity,  which  is  announced  by  some  of 
the  courts,  where  to  challenge  the  judge  suc- 
cessfully would  prevent  the  hearing  of  the 
cause,  as  in  cases  where  there  was  no  other 
tribunal  to  try  the  case,  or  where  the  judge  was 
sitting  merely  to  declare  the  law  and  the  case 
was  tried  by  jury,  and  in  all  the  cases  we  think 
an  appeal  would  lie.  It  may  be  said  here  that 
no  appeal  lies  from  the  decision  of  the  board  of 
directors,  and  the  judges  acting  in  the  capacity 
of  jurors;  and,  while  some  courts  have  decided 
that  the  tesis  of  the  respective  qualifications  of 
judges  and  jurors  are  not  the  same,  yet  in  a 
case  of  this  kind,  where  the  judges  pass  upon 
the  facts,  and  it  is  a  pure  question  of  fact 
which  is  presented  for  their  consideration  and 
for  their  determination,  we  see  no  good  reason 
why  the  test  of  qualification  should  be  differ- 
ent; for  the  judge  in  this  case  is  in  reality  a 
juror  passing  upon  questions  of  fact.  It  is 
true  that  on  page  52  of  12  Am.  &  Eng.  Enc. 
Law.  the  proposition  is  announced  that,  "in 
the  absence  of  statutory  provisions,  prejudice 
not  based  on  property  mterest  in  the  judge  is 
not  assignable  as  a  legal  cause  of  disqualifica- 
tion." But  this  broad  assertion  of  the  text  is 
not  borne  out  by  the  cases  cited  to  sustain  it, 
many  of  which  are  cited  by  the  respondents  in 
this  case.  For  instance,  mMcCauley  v.  Weller, 
12  Gal.  500.  it  was  held  by  the  supreme  court 
of  California,  through  Terry,  Ch.  J.,  that  "the 
exhibition  by  a  judge  of  partisan  feeling,  of 
the  unnecessary  expression  of  an  opinion  upon 
the  justice  or  merits  of  a  controversy,  though 
exceedingly  undecorous,  improper,  and  repre- 
hensible, as  calculated  to  throw  suspicion  upon 
the  judgments  of  the  court,  and  bring  the  ad- 
ministration of  justice  into  contempt,  are  not, 
under  our  statute,  sufficient  to  authorize  a 
change  of  venue  on  the  ground  that  the  judge 
is  disqualified  from  sitting."  But,  even  ad- 
mitting the  correctness  of  that  decision,— 
which  we  are  not  inclined  to  do, — the  court 
evidently  would  have  come  to  a  different  de- 
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cision  in  a  case  of  this  kind,  for  they  based  the 
decision  on  the  ground  that  the  province  of  tho 
judge  was  to  decide  questions  of  law  alone, 
and  that  his  decisions  upon  these  points  were 
not  final,  but,  if  erroneous,  the  party  had  his 
remedy  by  appeal.  People  v.  Mahaney,  18  Cal. 
181,  is  substantially  the  same  holding,  the  ar- 
gument being  that,  if  the  judge  acted  illegally 
on  the  trial,  or  denied  the  prisoneri  his  legal 
rights,  it  could  be  remedied  on  appeal.  In 
People  V.  WUliams,  24  Cal.  31,  the  court  quotes 
approvingly  §  2945  of  Whart.  Crim.  L.  where 
that  author  says:  **The  practice  among  the 
civilians  extends  the  right  of  challenges  for 
cause  to  the  judges  as  well  as  the  jurors;  and 
the  great  inclination  of  authority  is,  that  the 
same  causes  which  disqualify  one  disqualify 
the  other.  Where  the  judge,  like  a  chancellor, 
sits  to  try  both  facts  and  law,  as  in  the  case 
with  the  civilians,  there  is  peculiar  reason  for 
the  application  to  him  of  a  jealous  test."  But 
in  this  case  the  judges  were  simply  sitting  as 
judges  to  pass  upon  the  questions  of  law,  and 
the  court  discriminated  that  case  from  such  a 
case  as  the  one  in  band. 

Chapman  v.  Stoneman^QSCtil.  490,  does  not 
seem  to  us  to  be  in  point.  It  was  simply  held 
in  that  case  that  the  governor  had  authority 
and  jurisdiction  to  investigate  questions  of  mis- 
conduct on  the  part  of  the  state  board  of  prison 
directors.  There  is  no  intimation  in  the  case 
anywhere  of  any  charge  of  bias  or  prejudice 
on  the  part  of  the  governor.  Allen  v.  Ueilly, 
15  Nev.  452,  cited  on  page  8  of  respondents' 
brief,  is  evidently  a  miscitatlon,  as  the  case  is 
not  to  be  found  in  that  volume.  It  was  prob- 
ablv  taken  from  the  citations  given  by  12  Am. 
&  Eng.  Enc.  Law  to  sustain  the  text  announced 
by  that  court,  which  we  commented  on  above 
but  the  author  was  mistaken  in  the  citation; 
Pearson  v.  Hopkins,  2  N.  J.  L.  181,  was  a  chal- 
lenge to  a  judge  who  had  acted  in  the  circuit 
court,  and  had  overruled  a  motion  of  the  de- 
fendant for  a  nonsuit,  and  it  was  held  that  this 
did  not  disqualify  him  from  sitting  in  the  case 
on  appeal,  the  court  rightfully  taking  the  view 
that,  if  the  expression  of  an  opinion  by  a 
judge  on  the  law  disqualified  him,  he  would 
be  disqualified  from  trying  a  case  upon  the 
granting  of  a  motion  for  a  new  trial.  The 
same  was  substantially  the  holding  in  Pierce 
v.  Delamater,  1  N.  Y.  17,  and  the  same  in  sub- 
stance was  decided  in  Waters- Pierce  Oil  Go.  v. 
Cook,  6  Tex.  Civ.  App.  573.  We  do  not  think 
the  other  cases  cited  in  respondents'  brief,  and 
commented  on  therein,  are  in  point.  We  will, 
however,  especially  notice  the  two  which  are 
nearest  in  point.  In  People,  Doherty.  v.  New 
Ymk  Police  Comrs.  84  Hun,  64,  it  was  held  that 
it  was  not  error  for  a  commissioner  to  sit  on  the 
trial  of  charge  against  a  policeman  after  he  had 
been  challenged  on  the  ground  that  he  had  pre- 
judged the  case,  and  did  not  intend  to  give  the 
policeman  a  fair  trial,  it  not  being  claimed  that 
the  commissioner  had  any  interest  in  the  mat- 
ter, or  was  disqualified  by  any  statute.  This 
case  was  based  on  the  doctrine  of  necessity, 
and  it  was  asserted  by  the  court  that,  if  the 
judges  who  were  challenged  were  thereby  ren- 
dered disqualified  to  try  the  case,  the  relator 
could  secure  himself  in  offlccL  because  it  would 
leave  the  board  without  a  majority  of  its 
members  to  render  a  judgment  or  make  a  de- 
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•termi nation.  And  in  People,  Burby,  v.  Au- 
burn, 85  Hun,  601,  the  decision  is  substan- 
tially the  same  as  tbe  one  noticed  above, 
where  the  court  quoted  approvingly  the  an- 
nouncement by  the  court  in  Re  Ryers,  72  N. 
Y.  1.  28  Am.  Rep.  88,  "that  it  must  be  the 
law  from  these  cases,  that  where  tbe  judicial 
power  has  been  confined  to  one  judge,  and  if 
iie  should  fail  to  act,  there  would  be  no  means 
of  proceeding  in  the  matter,  though  interested, 
he  may  take  such  cognizance  of  Uie  case  as  is 
absolutely  necessary,  so  far  that  the  party  shall 
not  be  without  remedy."  But  the  two  last 
cases,  as  far  as  they  did  go  on  the  subject, — 
and  they  may  be  conceded  to  come  nearer  sus- 
taining respondents'  contention  than  any  other 
cases  cited, — were  overruled  in  People,  Pond, 
V.  Saratoga  Springs,  4  App.  Dlv.  399,  where 
it  was  held  that  a  village  trustee  who  prefers 
•charges  against  a  village  officer  is  disqualified 
to  sit  as  a  member  of  the  board  of  trustees  on 
hearing  of  the  charges,  as  othervnse  he  would 
act  as  both  accuser  and  judge;  especially  dis- 
approving People,  Burby,  v.  Auburn,  85  Hun, 
601,  and  further  holding  that  the  removal  of  a 
village  officer  by  the  board  of  trustees  is  illegal 
where  the  charges  were  preferred  by  one  of  the 
trustees  who  sat  on  the  hearing,  and  without 
whom  a  quorum  of  the  board  would  not  have 
been  present.  And,  noticing  the  doctrine  of 
necessity  above  spoken  of,  it  was  held  that  the 
exception  to  the  rule  that  judicial  officers  shall 
not  act  in  a  matter  in  which  they  are  interested, 
in  order  to  prevent  a  failure  of  justice,  does 
not  apply  so  as  to  permit  a  disqualified  mem- 
ber of  a  board,  the  powers  of  which  may  be 
exercised  by  a  majority  of  its  members,  to  rake 
part  in  a  judicial  proceeding  by  the  board. 
This  case  seems  to  us  to  be  a  parallel  case  with 
the  one  at  bar,  so  far  as  this  question  is  con- 
cerned. The  court  makes  the  announcement 
that  one  of  the  rights  secured  to  an  accused 
person  by  the  law  of  the  land  is  that  his  ac- 
cuser shall  not  be  at  the  same  time  his  judge. 
'*Cases  are  to  be  found,"  says  the  court  in  this 
case,  "where  judicial  officers,  or  officials  act 
ing  in  a  judicial  capacity,  have  been  permitted 
to  act  notwithstanding  the  disqualification  of 
interest;  but  I  think,  without  exception,  they 
have  all  been  cases  where,  unless  such  officer 
was  permit  led  to  act,  there  would  have  been 
a  failure  of  justice,  for  the  reason  that  there 
was  no  other  person  who  could  act.  They 
have  been  confined  to  cases  where  the  judicial 
tribunal  or  body  to  act  consisted  of  but  a  single 
person,  and  there  was  no  other  tribunal  or  of- 
ficer before  whom  the  proceedings  could  be 
taken,  and  the  officer  was  permitted  to  act  from 
necessity."  It  is  conceded  by  the  counsel  for 
the  respondents  that  this  case  overrules  the 
former  cases  reported  in  the  New  York  Sup- 
plement, but  thejr  insist  that  the  reasoning  of 
the  former  cases  is  better,  and  that  the  decisions 
are  more  in  consonance  with  the  adjudicated 
cases.  But  we  cannot  agree  with  them  on  this 
proposition.  The  principles  of  impartiality, 
disinterestedness,  and  fairness  on  the  part  of  the 
judge  is  as  old  as  the  history  of  courts;  in  fact, 
the  administration  of  justice  through  the  medi- 
ation of  courts  is  based  upon  this  princi  pie.  It  is 
a  fundamental  idea,  running  through  and  per- 
vading the  whole  system  of  judicature,  and  it 
is  the  popular  acknowledgment  of  the  inviola- 
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bility  of  this  principle  which  ^ves  credit,  or 
even  toleration, to  decrees  of  judicial  tribunals. 
Actions  of  courts  which  disregard  this  safe- 
guard to  litigants  would  more  appropriately  be 
termed  the  administration  of  injustice,  and 
their  proceedings  would  be  as  shocking  to  our 
private  sense  of  justice  as  they  would  be  in- 
jurious to  the  public  interest.  The  learned 
and  observant  Lord  Bacon  well  said  that  tbe 
virtue  of  a  judge  is  seen  in  making  inequality 
equal,  that  he  may  plant  bis  judgment  as  upon 
even  ground.  Caesar  demanded  that  bis  wife 
should  not  only  be  virtuous,  but  beyond  sus- 
picion; and  the  state  should  not  be  any  less 
exacting  with  its  judicial  officers,  in  whose 
keeping  are  placed  not  only  the  financial  in- 
terests, but  the  honor,  the  liberty,  and  the  lives 
of  its  citizens,  and  it  should  see  to  it  that  the 
scales  in  which  the  rights  of  the  citizen  are 
weighed  should  be  nicely  balanced,  for,  as  was 
well  said  by  Judge  Bronson  in  People,  Boe,  v. 
Suffolk  GommonPleas,  18  Wend.  550,  "next  in 
importance  to  the  duty  of  rendering  a  right- 
eous judgment,  is  that  of  doing  it  in  such  a 
manner  as  will  beget  no  suspicion  of  the  fair- 
ness and  integrity  of  the  judge."  The  reason 
that  financial  interest  or  near  relationship  to  a 
litigant  is  held  to  be  sufficient  to  recuse  a  judge 
is  that  it  is  to  be  presumed  that  self-interest  or 
natural  affection  will  unconsciously  prejudice 
a  judge,  and  deprive  the  litigant  of  a  fair  trial 
This  presumption  in  certain  cases  may  or  may 
not  be  iustified  bv  the  truth,  but  so  solicitous 
is  the  law  to  maintain  inviolate  the  principle 
that  every  litigant  shall  be  secure  in  his  right 
to  a  fair  trial  that  he  is  accorded  the  benefit  of 
the  presumption.  But  what  does  a  presump- 
tion amount  to  compared  with  the  admitted 
fact  that  the  judge  will  not  accord  the  litigant 
a  fair  trial;  that  he  will  vote  to  remove  him 
from  his  office,  no  matter  what  the  evidence 
may  be?  And  this,  so  far  as  this  case  is  con- 
cerned, the  demurrer  to  the  affidavit  having 
been  sustained,  must  be  considered  tbe  fact. 
j  To  compel  a  litigant  to  submit  to  a  judge  who 
has  already  confessedly  prejudged  him,  and 
who  is  candid  enough  to  announce  his  decision 
in  advance,  and  insist  that  he  will  adhere  to  it, 
no  matter  what  the  evidence  may  be,  would  be 
so  farcical  and  manifestly  wrong  that  it  seems 
to  us  that  the  idea  must  necessarily  be  excluded 
by  the  very  expression  "administration  of  jus- 
tice." As  sustaining  this  view  the  following 
cases,  cited  by  appellant,  are  found  to  be  in 
point:  Barnett  v.  A%hfnore,  5  Wash.  163; 
Moses  Y.  Julian,  45  N.  H.  52,  84  Am.  Dec 
114;  StockwellY  White  Ijihe  Tvup.  Board,  22 
Mich,  841;  Oakley  v.  Aspinvoall,  3  N.  Y.  547; 
Williams  v.  Robinson,  6  Cush.  384.  .  A  review 
of  the  cases  cited  by  appellant  is  made  by  the 
respondents  for  the  purpose  of  showing  that 
the  facts  decided  in  them  are  not  similar  to  the 
facts  in  the  case  at  bar,  and,  while  it  is  true 
that  in  some  of  the  cases  financial  interest  was 
claimed,  yet,  as  a  rule,  the  decisions  are  not 
based  upon  that  ground,  but  upon  the  broad 
ground  that  the  citizen  is  entitled  to  a  judge 
who  is  absolutely  impartial.  The  merits  of 
the  case  are  not  now  before  us. 
Tlie  permanent  writ  will  issue, 

Scott,  Ch.  J.,  and  Anders,  Gordoiit  and 
Reavifl,  JJ.,  concur. 
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though his  heirs  are  the  only  persons  who  would 
suffer  substantial  damages  by  failure  to  pay  it. 

(January  11, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Suffolk  County  in 
favor  of  plaintiffs  in  an  action  brought  upon  a 
covenant  of  suretyship  for  the  payment  of  rent. 
Aprmed. 
The  facts  are  stated  in  the  opinion. 


IJora.— Biaht  to  rents  on  lease  of  intestaU^a  prop- 
erty, 

L  Classification  by  states, 
II.  Entfiish  cases. 

a.  Ftyrm  of  lease. 

b.  Ajyportionment, 

0.  Summary  of  English  cases. 
III.  Summary  as  to  rents  aceruing  during  owneT''s 

We. 
JV.  Summary  as  to  rents  accming  after  ofwner'^s 
death. 

a.  Rights  of  heir. 

b.  Rights  of  administrator.  * 

1.  By  statute. 

2.  In  a  foreign  state. 

c.  LiahUUy  of  admiriistrator. 

1.  QeneraUy. 

2.  Foruse  and  occupation. 
8.  Accounting  and  suretiM. 

d.  Rights  of  creditors. 

e.  Apportionment. 

This  note  is  limited  to  rents  of  intestate  property, 
for  the  reason  that  where  decedent  left  a  will  the 
•question  is  chiefly  one  of  the  construction  of  the 
terms  of  the  will. 

In  WAiiSH  T.  Packard  it  was  held  that  the  ad- 
ministrators could  sue  upon  a  covenant  attached 
to  a  lease  as  follows:  "In  consideration  ...  I 
•do  hereby  become  surety  for  the  prompt  and  full 
payment  of  the  rent  and  performance  of  the  cov- 
■enants  as  specified  in  the  above  lease  to  be  paid  by 
..."  It  was  held  that  the  covenant  did  not 
run  with  the  land,  and  it  was  said  *'that  the  heirs 
■are  the  only  persons  interested  in  the  rent,  and 
therefore  are  the  only  persons  who  suffer  substan- 
tial damaires  by  a  failure  to  pay  it.  We  assume 
that.  If  the  administrators  recover  substantial  dam- 
aares,  they  will  receive  them  as  trustees  for  the 
heirs."  The  question  decided  on  the  facts  of  the 
case  seems  to  be  new;  but  treating  this  covenant 
^8  a  purely  personal  contract  the  case  is  sustained 
by  analafirous  cases. 

I.  Classiflcationlnf  states. 
JUabama. 

An  administrator  is  authorized  by  statute  to  rent 
the  land  of  the  decedent,  and  to  collect  the  rent. 
Patapsoo  Guano  Ck>.  v.  Ballard,  107  Ala.  710;  Vande- 
^rlft  V.  Abbott,  76  Ala.  487;  Palmer  v.  Steiner,  68 
Ala.  400;  Leatherwood  v.  Sullivan,  81  Ala.  468; 
Eubank  V.  Clark,  78  Ala.  78;  Longr  v.  McDougald,  28 
Ala.  413. 

So,  under  Ala.  Code  1876,  i  2446,  authorizinsr  an 
administrator  to  rent  lands  of  the  intestate,  it  was 
held  that  the  power  to  rent  lands  rendered  the 
administrator  liable  to  the  tenant  for  necessary  re- 
pairs, in  the  absence  of  a  stipulation.  Vandeflrrift 
▼.Abbott,  76  Ala.  487. 

And  in  Patapsco  Guano  Co. v.  Ballard,  107  Ala.  710, 
an  administratrix  was  allowed  credit  for  rents  that 
she  collected  and  applied  to  the  payment  of  a  mort- 
gage  in  default  on  the  land,  where  the  land  was  not 
equal  in  value  to  the  mort^aere.  (Ala.  Code  1886, 
i  2102,  authorized  an  administrator  to  rent  lands.) 


And  1  BrlckeU  (Ala.)  Dig.  p.  937,  8«  330-838,  au- 
thorizinfT  the  personal  representative  to  intercept 
the  descent  of  the  heir,  to  take  rents  accruing,  and 
to  rent  or  sell  the  land  when  necessary  for  the  pay- 
ment of  debts,  modified  the  rule  of  common  law 
that  if  the  lessor  dies  rent  that  has  accrued,  that  is 
due  and  payable,  passes  to  the  personal  representa- 
tive and  rent  subsequently  acorumff  belongs  to  the 
heir;  and  a  claim  against  the  intestate  by  the  lessee 
was  a  valid  set-off  in  an  action  by  the  personal  rep- 
resentative for  the  rent.  Palmer  y.  Stelner,  68  Ala. 
400. 

In  Leatherwood  v.  Sullivan,  81  Ala.  468,  it  was 
said  that  the-  personal  representative  was  the 
owner  of  the  land  to  a  certain  extent,  and  that  he 
might  destroy  the  heirs'  rights  to  the  rents  or  in- 
oome  and  profits  of  the  land  by  the  commencement 
and  prosecution  of  an  action  for  them  in  his  name. 

In  Eubank  v.  Clark,  78  Ala.  73,  it  was  said  that  if 
it  was  not  for  Ala.  <>ode,  S  2446,  the  administrator 
would  have  no  authority  to  rent  the  lands. 

In  Long  V.  MoDougald,  28  Ala.  418.  it  was  said  that 
under  Clay's  (Ala.)  Dig.  229.  %  46,  the  administrator 
had  no  title  whatever  to  the  land,  but. only  power 
to  rent,  or  power  to  sell  when  ordered  by  the  pro- 
bate court. 

Some  statutes  require  this  to  be  done  by  auction. 
Martin  v.  Williams,  18  Ala.  190:  Long  v.  McDougald, 
23  A  la.  413;  Harkins  v.  Pope,  10  Ala.  493;  Boynton  v.* 
MoEwen,  36  Ala.  848. 

Bo,  under  Ala.  Dig.  199.  S  6.  providing  that  it  shall 
be  lawful  for  administrators  to  rent  at  public  out- 
cry the  real  estate  of  the  decedent  until  a  final  set- 
tlement of  the  estate  is  effected,  and  the  proceeds 
shall  be  assets,  to  entitle  the  administratrix  to  rents 
as  assets  she  should  rent  the  same  at  public  outcry. 
Martin  v.  Williams,  18  Ahi.  190. 

On  the  death  of  the  intestate,  the  lands  belonging 
to  him  descend  to  his  heirs,  who  hold  the  legal 
title  subject  to  certain  powers  conferred  by  the 
several  statutes  on  the  administrator,  as  the  right 
to  rent  them  at  public  outcry  if  the  estate  be  solvent 
until  the  final  settlement,  and  if  it  be  insolvent 
the  personal  representative  should  apply  to  the 
orphans'  court,  within  three  months  after  the  re- 
port of  such  insolvency,  for  leave  to  sell  the  land. 
It  was  said  the  administrator  may  recover  the  rent 
accruing  either  before  or  after  the  death  of  the  in- 
testate upon  the  demise  of  the  intestate.  Long  v. 
MoDougald,  23  Ala.  413. 

Under  Clay's  (Ala.)  Dig.  199,686,  authorizing  ad- 
ministrators to  rent  at  public  outcry  the  real  estate 
of  the  decedent  until  the  final  settlement  of  the 
estate,  an  administrator  is  authorized  to  collect  the 
rent  under  a  lease  made  with  the  decedent.  Hark- 
ins V.  Pope,  10  Ala.  493. 

And  where  he  has  the  authority  under  the  stat- 
ute to  collect  rent,  he  will  be  bound  to  use  reason- 
able diligence.  Patapsco  Guano  Co.  v.  Ballard,  107 
Ala.  710;  James  v.  Faulk,  64  Ala.  184;  Eubank  v. 
Clark,  78  Ala.  73. 

So,  under  Ala.  Code  1886.  §  2102,  providing  that  an 
administrator  may  rent  lands  of  the  estate  without 
requiring  personal  security,  as  under  the  former 
law,  an  administrator  was  only  bound  to  reasonable 
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implication  the  undertakiDg  of  a  surety  or 
guarantor  than  they  are  to  enlarge  that  of 
the  principal  party.  But  perhaps  the  word 
"surety,"    although    seemingly    inartificially 


used,  coupled  with  the  nature  and  object  of 
the  contract,  makes  the  collateral  undertaking 
as  large  as  the  principal  one.  We  will  assume 
that  it  is  to  be  read  in  the  broader  sense.     We 


be  accountable  to  any  person  for  the  rents  and 
profits.    Howard  v.  Patrick,  38  Mlcb.  7B6. 

In  Campau  v.  Campau,  19  Mich.  116,  it  was  said 
that  an  administrator  was  only  ffiven  the  right  to 
receive  the  rents  and  profits  while  the  estate  was  in 
process  of  settlement,  under  Mich.  Comp.  Laws, 
8  2804,  Rev.  1840.  chap.  71, 1 7. 

Under  Mich.  Comp.  Laws  1857,  S  2904.  the  admin- 
istrator had  the  right  to  the  possession  of  the  real 
estate  and  rents  and  profits  until  the  estate  should 
be  settled  or  delivered  over  by  order  of  the  probate 
court  to  the  heirs  or  devisees,  but  this  was  repealed 
by  act  of  March  29, 1871,  Sees.  Laws  1871,  p.  80.  It  was 
held  that  the  legislature  could  take  away  from  the 
administrator  the  power  of  taking  and  holding  the 
possession  of  rents  and  profits,  and  that  this  could 
be  done  as  well  after  as  before  they  had  taken  pos- 
session.   Campau  v.  Campau,  25  Mich.  127. 

Mich.  Sess.  Laws  1871,  p.  278,  authorizing  execu- 
tors or  administrators  to  take  possession  of  the 
realty  of  deceased  persons,  to  lease  from  year  to 
year  and  cancel  or  modify  any  leases  given  by  the 
decedent  during  hi^,  lifetime,  and  to  keep  prop- 
erty in  repair,  and  to  receive  rents  and  proceeds 
until  the  estate  is  settled,  changed  the  rule,  as  be- 
fore this  statute  the  personal  representative  had  no 
control  over  the  realty  except  as  power  may  be 
granted  in  certain  cases,  and  the  rents  belonged 
absolutely  and  completely  to  the  heirs  or  devisees, 
and  this  statute  did  not  take  away  vested  rights 
that  accrued  before  its  passage.  Van  Fleet  v.  Van 
Fleet.  49  Mich.  610. 

So,  where  an  heir  was  in  possession  under  a  lease 
made  by  his  father,  which  was  to  terminate  at  his 
father's  death,  and  the  administrator  allowed  the 
heir  to  remain  in  possession  pending  probate  pro- 
ceedings of  a  will,  upon  his  executing  an  agree- 
ment authorizing  the  administrator  to  withhold 
from  his  share  the  rent,  on  the  failure  of  the  heir 
to  pay  the  rent  the  administrator  was  entitled  to 
summary  proceedings  to  recover  possession,  if  the 
share  of  the  assets  in  case  the  will  was  probated 
would  be  insufficient,  as  it  was  the  duty  of  the  ad- 
ministrator to  exercise  the  right  which  the  statute 
gave  him  to  obtain  possession  and  to  collect  rents 
and  profits  for  the  executor  or  for  the  distribution 
of  the  estate  in  case  there  was  no  executor.  Wll- 
marth  v.  Heed,  83  Mich.  44. 

Where  the  widow  remained  in  possession  of  the 
real  estate  of  her  deceased  husband  it  was  held  that 
on  a  bill  of  foreclosure,  she  could  not  be  required 
to  account  for  the  rents  and  profits.  Kitcbell  v. 
Mudgett,  37  Mich.  87. 
Minnesota. 

Under  the  statutes  of  this  state  the  administrator 
is  entitled  to  the  accruing  rents,  as  against  the 
heirs,  during  administration. 

In  Miller  v.  Hoberg,  22  Minn.  249,  it  was  said  that 
under  Minn.  Oen.  Stat.  chap.  52,  9  6,  giving  the  ad- 
ministrator the  right  to  the  possession,  and  to  the 
rents,  issues,  and  profits,  the  heirs  have  the  right 
to  the  possession  as  against  everyone  but  the  ad- 
ministrator or  his  tenants,  and  the  administrator 
has  the  right  to  the  possession  as  against  the  heirs 
or  any  other  person  until  the  estate  is  settled  or 
until  delivered  over  by  order  of  the  probate  court. 

And  in  State,  Beals,  v.  liamsey  County  Probate 
Court,  25  Minn.  22,  it  was  said  that  under  Minn. 
Gen.  Stat.  chap.  52,  6  6,  an  executor  or  administra- 
tor was  entitled  to  the  possession  of  rents,  issues, 
and  profits  of  real  estate  until  the  estate  was  set- 
tled or  delivered  over  by  order  of  the  probate  court 
to  the  heir,  and  under  §  7  he  was  accountable  for 
the  income  of  the  real  estate  while  it  remained  in 
his  possession, 
40  L.  R.  A. 


In  Smith  V.  Park,  31  Minn.  70.  it  was  said  thatun- 
der  Minn.  Gen.  Stat.  1866,  chap.  52,  S  6,  authorizing 
an  administrator  to  lease  land  during  the  period  of 
administration,  this  right  conferred  by  the  statute 
for  the  purpose  of  administration  was  limited  to 
that  period. 
MiMiflsippi. 

The  accruing  rents  belong  to  the  heirs.  But  un. 
der  a  statute  the  administrator  by  order  of  the  pro- 
bate court  could  lease  the  plantation  for  three 
years.  The  administrator  may  become  liable  to 
heirs  for  rent  collected  by  him  as  trustee,  or  at 
their  election  they  may  charge  him  for  net  profits 
if  he  works  the  plantation.  An  apportionment  of 
rent  Is  provided  for  by  statute  if  a  tenant  for  life 
dies  before  rent  matures. 

So,  where  a  creditor  obtained  a  judgment  against 
an  administrator  the  latter  could  not  by  a  bill  in 
equity  set  off  the  Judgment  by  an  account  of  rents- 
due  from  the  judgment  creditor,  as  the  heirs  were 
entitled  to  the  rents,  and  the  administrator  was 
liable  for  the  debt,  and  there  was  no  privity.  Bul- 
lock V.  Sneed,  13  Smedes  &  M.  298. 

And  under  Miss.  Rev.  Code  1871,  fi  1696,  giving  a 
remedy  to  the  executors  or  administrators  of  any 
person  unto  whom  any  rent  Is  or  shall  be  due  and 
not  paid  at  the  time  of  his  death,  by  an  action  of 
debt,  covenant,  or  assumpsit  for  all  such  arrearages 
of  rent,  and  also  the  remedy  of  distress,  it  was  held 
that  this  section  recognized  the  right  of  the  per- 
sonal representative  to  pursue  any  of  the  remediea 
named  to  recover  rent  due  and  not  paid  to  the  les- 
sor at  the  time  of  his  death,  but  it  had  no  applica- 
tion to  rent  which  accrued  after,  and  the  rule  was 
the  same  as  at  common  law,  that  rent  due  at  the 
time  of  the  death  of  the  lessor  goes  to  bis  personal 
representative,  but  rent  which  accrues  afterwards 
belongs  to  the  heirs.  Bloodworth  v.  Stevens,  51 
Miss.  475. 

An  administrator  was  probably  chargeable  with 
rents  where  he  had  voluntarily  returned  the  rents 
as  charges  In  his  annual  account,  and  the  commis- 
sioners following  the  interlocutory  decree  merely 
transferred  to  the  account  stated  by  them  the  itema 
in  the  administrator's  own  accounts,  and  he  made 
no  objection  to  the  charge.  The  court  said  that  aft- 
er receiving  rents  for  over  ten  years,  and  profess- 
ing to  account  for  them  in  his  trustee  capacity,  it 
would  be  monstrous  now,  after  the  claim  against 
him  in  every  capacity  is  barred  by  limitation,  to 
perovit  him  to  raise  the  objection  now  insisted  on. 
The  court  further  said  that  the  rents  belonged  to 
the  distributees,  and  they  had  the  right  to  advance 
them  or  any  other  money  belonging  to  them  for  the 
payment  of  debts,  so  as  to  protect  the  speciflc 
property.    Crowder  v.  Shackelford,  35  Miss.  321. 

And  where  anadminlstrator  carried  on  the  plan- 
tation without  authority  for  the  heirs,  he  was  lia- 
ble for  the  net  profits  or  for  the  reasonable  hire  and 
rent  at  the  election  of  the  heirs,  and  when  the  heirs 
made  an  election  It  was  irrevocable.  French  v. 
Davis,  38  Miss.  167. 

In  Trotter  v.  Trotter,  40  Miss.  704,  it  was  said  that 
if  anadminlstrator  worked  a  plantation  with  the 
assent  of  the  heirs  they  could  not  charge  him  as  for 
the  wrongful  act  with  rent,  in  a  petition  In  the  pro- 
bate court  on  the  ground  that  he  had  obtained  no 
order,  and  If  the  administrator  carried  on  the  busi- 
ness without  their  consent  and  without  an  order  of 
court,  he  was  not  amenable  to  the  probate  court, 
but  was  liable,  if  at  all,  to  the  heir  to  whom  the 
land  descended  immediately  on  the  death  of  the 
ancestor. 

An  administrator  was  i^t  authorized  to  lease  or 
cultivate  wild  land,  but  was  entitled  to  lease  and 
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have  no  doubt  that  it  continaes  to  run  after 
the  death  of  the  origioal  coveuaiitee.  But, 
supposing  heirs,  executors,  and  assigns  to  have 
been  mentioned,  it  seems  to  be  settled  in  this 


commonwealth  that  the  instrument  would  not 
work  like  a  letter  of  credit  offering  a  new  con- 
tract to  the  successors  of  Walsh  (Saunders  t. 
Saunders,   154  Mass.  837,  838;  Abbott  v.  EilU, 


hire  the  plaDtation  or  farm  for  three  years,  under 
Miss,  act  Nov.  22, 1865,  Pamph.  Laws  1865,  140,  Ul, 
authorlzinflr  the  personal  representative  to  lease 
and  hire  for  a  term  not  oxceedinsr  three  years  the 
plantation.    Murphy  v.  Thomas,  41  Miss.  429. 

In  Bloodworth  v.  Stevens,  51  Miss.  475,  it  was  said 
that  Miss.  Kev.  Code  1871,  S  1639,  providing  that  if 
the  tenant  for  life  die  before  the  day  when  any 
rent  is  to  become  due,  the  executor  or  administra- 
tor may  recover  the  proportion  of  rent  which  ao- 
•crued  before  the  time  of  his  death,  was  an  excep- 
tion to  the  common-law  rule  in  behalf  of  a  life  ten- 
ant who  had  made  a  demise  and  died  and  ^ve  to 
his  personal  representatives  the  rent  up  to  the  time 
of  his  death  proportionately. 

The  heirs  are  entitled  to  accruing  rents  except  in 
certain  cases  provided  for  by  statute.  And  the 
heirs  allowing  the  administrator  to  collect  rents 
may  be  bound  by  estoppel.  A  statute  authorizes 
the  administrator  in  certain  cases  to  lease  the  land 
for  short  terms,  and  an  administrator  coUeotlnff 
rents  is  liable  therefor.  A  foreign  administrator 
has  no  authority  to  collect  acorulnff  rents.  An  ap- 
portionment will  be  made  of  aocrulnff  and  accrued 
rents. 

Unaccrued  rent  on  land  after  the  death  of  the 
•owner  belonged  to  the  heirs  and  not  to  the  adminis- 
trator, except  in  certain  cases  provided  for  by  the 
Missouri  statute,  subjecting  real  estate  to  liabilities 
for  debts  and  the  like.  Shouse  v.  Krusor,  24  Mo. 
App.  279. 

In  Eofl  V.  Tompkins,  2  Mo.  App.  464,  it  was  said, 
under  Wagner's  (Mo.)  Stat.  80,  %  48,  directing  that 
^executors  and  administrators  under  the  direction 
of  the  court  shall  lease  the  real  estate  for  any  term 
not  more  than  two  years,  and  shall  receive  and  re- 
cover rents,  the  rents  so  collected  are  necessari- 
ly assets  in  the  hands  of  the  executor  or  admin- 
istrator. 

And  under  Mo.  act  January  12,  1822,  authorizing 
the  administrator  to  lease  out  the  real  estate  of  an 
intestate  who  shall  have  died  without  leaving  any 
heirs  or  legal  representatives,  an  administrator 
•could  recover  in  assumpsit  for  the  use  and  occupa- 
tion of  the  house  of  the  intestate  after  his  death. 
Bector  v.  Ranken,  1  Mo.  371. 

And  in  Lass  v.  Eisleben,  60  Mo.  122,  it  was  said 
that  an  administrator  under  the  direction  of  the 
probate  court  or  courts  having  probate  Jurisdic- 
tion could  make  short  leases  of  the  real  estate  be- 
longing to  the  decedent.  ' 

Where  distributees  neglected  to  take  possession 
of  land,  and  allowed  the  administrator  to  collect 
their  rents  and  disburse  them  as  administrator, 
they  could  not  afterwards  prevent  the  payment  by 
the  administrator  of  a  claim  against  the  estate  by 
asserting  that  the  rents  belonged  to  them.  The 
oourt  said,  having  allowed  their  rents  to  remain  in 
the  bands  of  the  administrator,  and  having  allowed 
him  to  collect  the  rents  and  treat  them  as  moneys 
belonging  to  the  estate,  and  disburse  them  as  such, 
they  cannot  be  allowed  now  to  recoup  themselves 
by  laying  their  hands  upon  this  Judgment  in  pref- 
erence to  a  creditor  of  the  estate,  Tyler  v.  Priest, 
31  Mo.  App.  272. 

Under  Mo.  ReV.  Stat.  M  70, 129, 130, 146,  making  it 
the  duty  of  an  administrator  to  inventory  real  es- 
tate, and  providing  that  he  may  lease  it  for  short 
terms  under  the  direction  of  the  probate  court,  and 
that  whenever  the  court  shall  be  satisfied  that  any 
real  estate  need  not  be  sold  or  leased  for  the  pay- 
ment of  debts,  the  executor  or  administrator  shall 
be  ordered  to  deliver  possession  of  the  same  to 
those  entitled  to  it,  rents  collected  by  an  adminis- 
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trator  which  he  was  not  bound  to  collect  were  as- 
sets when  collected,  and  if  the  administrator  leased 
the  realty  without  authority,  and  received  rents, 
these  rents  would  be  assets,  and  he  should  account 
for  them.    Lewis  v.  Carson,  16  Mo.  App.  342. 

In  Lewis  v.  Carson,  S3  Mo.  567,  it  was  said  that  un- 
der Mo.  Kev.  Stat.  It  70, 129, 180. 143.  an  administra- 
tor under  the  order  of  the  probate  court  may  lease 
the  real  estate  and  collect  the  rents.  It  was  held 
that  ^'although  the  executor  or  administrator  takes 
possession  of  real  estate  and  collects  the  rents  aris- 
ing therefrom  without  an  order  of  the  probate 
court,  he  and  his  sureties  on  his  bond  must  account 
therefor.  This  is  no  longer  a  debatable  question 
in  this  state."  Gamble  v.  Gibson,  59  Mo.  502;  Dix  v. 
Morris,  66  Mo.  514." 

In  Hartnett  v.  Fegan,  3  Mo.  App.  1,  it  is  said  that 
an  administrator  as  such  had  no  interest  in  the  real 
estate  of  his  intestate  beyond  a  naked  power  to  sell 
or  lease  under  the  direction  of  the  probate  court 
for  the  payment  of  debts,  and  that  if  he  leased  the 
land  without  authority  from  the  court  the  rents  re- 
caived  would  be  assets  in  his  hands,  and  he  should 
account  in  a  settlement  for  rents  received,  whether 
with  or  without  the  direction  of  the  probate  court. 

In  McPike  v.  McPike,  111  Mo.  216,  it  Was  said  that 
under  Mo.  Rev.  Stat.  chap.  1,  art.  4,  %  69:  art.  5,  H  93, 
94;  art.  7,  §6  129. 130;  art.  8,  S  145,  requiring  an  ad- 
ministrator to  Inventory  the  real  estate,  and  au- 
thorizing him  under  an  order  of  the  probate  court 
to  lease  the  real  estate  and  collect  the  rents,  the 
receiving  of  rents  and  sale  of  realty  were  clearly 
within  the  scope  of  the  lawful  exercise  of  his  au- 
thority as  administrator  under  certain  circum- 
stances, and  if  without  an  order  of  oourt  be  as- 
sumed'to  take  the  rents  by  color  of  hisolfioe,  he 
was  estopped  from  pleading  bis  own  failure  to  per- 
form the  conditions  precedent,  and  the  collection 
of  rents  and  the  proceeds  of  sale  were  within  the 
scope  of  his  duties,  and  his  sureties  were  bound. 

In  this  case  it  was  said  that  *'at  common  law  the 
administrator  had  nothing  whatever  to  do  with 
the  real  estate  of  his  intestate.  It  descended  to  the 
heirs.  Accordingly  at  the  common  law,  and  in 
those  states  generally  where  the  common  law  has 
been  adopted,  and  only  modified  to  the  extent 
of  permitting  a  sale  of  the  lands  to  pay  debts,  it  has 
generally  been  held  that  where  an  administrator 
came  into  the  possession  of  rents  from  the  realty 
or  the  proceeds  of  sale,  he  was  chargeable  therefor 
Individually  as  a  trustee  or  trespasser,  but  not  in 
his  character  as  administrator." 

Under  Mo.  Rev.  Stat.  S  129,  providing  for  lease  of 
lands  by  an  administrator  in  this  state,  such  lands 
could  not  be  leased  by  a  foreign  administrator. 
Crockett  v.  Althouse,  35  Mo.  App.  404. 

And  In  the  absence  of  proof  as  to  what  was  the 
law  in  Illinois  the  common  law  was  held  to  control, 
and  under  Missouri  Revised  Statutes,  authorizing 
an  administrator  under  an  order  of  the  probate 
court  to  lease  the  real  estate  and  collect  the  rents, 
he  was  not  liable  as  such  administrator  for  rents 
collected  in  Illinois,  where  such  rents  were  re- 
ceived as  the  attorney  in  fact  or  guardian  ad  litem 
for  the  heirs,  and  not  as  administrator.  McPike  v. 
McPike.  Ill  Mo.  216. 

Rents  accruing  prior  to  the  testator's  death  be- 
longed to  the  administrator,  and  those  accruing 
after  such  death  passed  to  the  heirs,  unless  the  pro- 
bate court  directed  the  administrator  to  take  pos- 
session, but  such  an  order  of  the  probate  court 
would  not  ratify  the  collection  wrongfully  made 
by  the  administrator  previous  to  such  order. 
Bealey  v.  Blake,  70  Mo.  App.  229. 

And  Mo.  Rev.  Stat.  %  129,  providing  that  no  ad- 
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V.  Jackson,  126  Mass.  807;  CummingsY,  Wat- 
son 149  Mass.  262. 

Nor  can  the  admin istrator  maintain  a  suit  to 
recover  rent,  even  as  agent  of  the  heirs,  in  the 


absence  of  an  express  contract  by  the  tenant 
with  the  administrator. 

Cummings  v.  WaUon,  149  Mass.  262. 

A  surety  is  a  favorite  of  the  law,  and  his 


and  profits  of  the  decedent's  land  where  he  occu- 
pied and  used  It  as  his  own.  Re  Misamore.  90  Cal. 
1S9. 

But  an  administrator  occupying  land  would  not 
be  liable  to  the  estate  for  the  value  of  Its  use  and  oc- 
cupation after  the  sale  of  the  premises  by  the  sheriff. 
After  such  time  he  would  be  bound  to  account  to 
the  purchaser  for  the  value  of  the  use  and  occupa- 
tion. Walls  v.  Walker,  87  CaL  424, 99  Am.  Dec.  290. 

Colorado. 

The  riffht  to  the  rents  aocruingr  from  real  estate 
belon^r  to  the  heirs,  unless  land  has  been  leased 
under  an  order  of  court. 

Colorado  Stat.  1891,  SS  4750, 4761,  Rev.  Stat  1868, 1 96, 
p.  670,  Gen.  Laws  1877,  i  2888,  p.  964,  Gen.  Stot.  1888, 
S8677,  p.  1047,  provides  that  where  the  personal 
estate  is  insufficient  to  pay  the  Just  debts  allowed 
against  the  estate,  the  real  estate  may  be  leased  by 
the  administrator  upon  the  order  of  the  court. 

Under  Colo.  Gen.  Stat.  |  2270,  chap.  72.  providing 
that  in  case  any  married  man  shall  deprive  his  wife 
of  over  one  half  of  his  property  by  will,  It  shall  be 
optional  with  such  married  woman  after  the  death 
of  her  husband  to  accept  the  conditions  of  the  will, 
or  one  half  of  the  estate,  both  real  and  personal,  it 
was  held  that  one  half  of  a  lot  devised  to  one  not 
an  heir  at  law  became  the  property  of  the  widow 
on  the  renunciation  of  a  will  the  estate  beinR  in- 
solvent. It  was  further  held  that  there  was  no 
error  in  decreeing  "that  the  deficit  in  the  widow's 
allowance  should  be  paid  out  of  the  rents  of  the 
real  estate,  including  said  lot,  and  that  one  half  of 
the  rents  of  said  lot,  in  the  hands  of  the  adminis- 
trator, belonged  to  the  widow,  as  the  owner  in  fee 
of  one  half  of  said  lot.**  Logan  v.  Logan,  11 
Colo.  44. 

A  person  who  purchased  the  lands  of  the  estate 
from  the  administrator,  who  was  not  authorized  to 
^  sell,  was  required  to  account  to  the  heirs  for  their 
share  of  the  rents  and  profits  of  the  property  dur- 
ing the  period  of  his  possession.  Filmore  v.  Reith- 
man,  6  Colo.  120. 

Conneeticut. 

Conn.  Gen.  Stat.  1888, 1 577,  provides  that  **the  ex- 
ecutors and  administrators  of  deceased  persons 
shall,  during  the  settlement  of  the  estates  of  such 
persons,  have  the  possession,  care,  and  control  of 
their  real  estate,  and  all  the  products  and  income 
of  such  real  estate  during  such  time  shall  vest  in 
them  as  personal  property,  unless  such  real  estate 
has  been  specifically  devised  or  directions  given  by 
will  in  regard  to  it  inconsistent  herewith.*'  But 
the  family  of  such  decedent  shall  be  allowed  to  re- 
main in  the  dwelling  house  occupied  by  him  at  the 
time  of  his  death,  and  may  occupy  such  other  lands 
as  the  court  may  consider  necessary  until  the  same 
shall  be  sold. 

In  Remington  v.  American  Bible  Soc.  44  Conn. 
512,  under  Conn.  Rev.  1875,  title  18,  chap.  11. 1  28, 
providing  substantially  as  in  Gen.  Stat.  1888.  S  577, 
where  there  was  a  lapsed  legacy,  it  was  said:  **  Where 
it  is  settled  that  the  farm  belongs  to  the  heirs  at 
law.  and  in  the  supposed  case  when  it  is  known 
that  the  real  estate  is  not  needed  for  the  payment 
of  debts,  and  it  goes  to  those  whom  the  law  points 
out  as  the  owners,  there  would  go  with  it  in  each 
case,  as  its  proper  incident,  the  rent  earned  by  it 
during  the  period  of  litigation,  and  that  they  are 
to  profit  by  the  earnings  of  the  land  as  fully  as  if 
no  unfounded  claim  had  prevented  them  from 
taking  possession  upon  the  death  of  the  intestate," 
and  the  court  held  that  the  realty  descended  to  the 
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heirs  at  law  of  the  testatrix,  and  that  they  were  en- 
titled to  the  accumulated  rents. 

In  Staples's  Appeal,  52  Conn.  421,  it  was  said  that 
in  1855  the  legislature  for  the  first  time  provided 
that  the  executors  and  administrators  shall  have 
the  possession,  care,  and  control  of  the  real  estate 
of  the  decedent  in  the  same  manner  as  of  the  per- 
sonal estate. 

Where  an  estate  was  solvent  the  rents  and 
profits  of  the  real  estate  belonged  to  the  heirs,  and 
the  administrator  who  collected  the  rents  was  ac- 
countable only  to  the  heirs,  and  not  to  the  probate 
court.    Goodrich  v*.  Thompson,  4  Day,  215. 

Where  A  leased  certain  premises  for  one  year  with 
the  privilege  of  five  years  at  the  same  rent,  allow- 
ing the  lessee  to  improve  the  premises  and  charge 
the  expenses  to  A,  and  A  died  insolvent  before  the 
expiration  of  the  year,  in  an  action  by  the  heirs  to 
recover  for  use  and  occupation  it  would  be  pre- 
sumed that  they  assented  to  the  occupancy  under 
the  term  of  the  original  lease,  and  the  expenses  of 
the  improvements  were  deducted.  King  v.  Wood* 
ruff,  23  Conn.  56, 60  Am.  Dec.  6:^. 

Where  a  parol  lease  was  made  for  a  year  by  a 
guardian  of  the  land  of  his  ward,  and  the  ward  died 
within  the  year,  it  was  held  that  by  the  death  of  the 
ward  before  the  expiration  of  the  term,  the  lease 
was  determined,  and  no  rent  became  payable,  and 
the  heir  could  not  maintain  an  action  of  assumpsit 
for  the  rent  which  accrued  previously  to  the  deUh 
of  the  ward.  Welles  v.  Cowles,  4  Conn.  182, 10  Am. 
Dec  116. 

Delaware* 

Rents  which  come  to  the  administrator's  hands 
are  made  assets  by  statute;  but  it  was  held  that  this 
statute  did  not  reader  the  sureties  on  the  admii^is- 
trator'sbond  liable  for  rents  where  the  adminis- 
trator had  not  been  charged  with  the  rents  in  his 
settlement. 

An  administrator's  bond  did  not  extend  to  rents. 
The  court  said  that  '*the  reason  was  that  the  condi- 
tion of  the  administration  bond  did  not  cover 
rents,  but  was  only  for  the  faithful  administration 
of  the  goods  and  chattels,  rights  and  credits,  of  the 
decedent.  Rents  are  not  such."  It  was  said  that 
under  Del.  Dig.  228,  a  recovery  might  be  had  in  as- 
sumpsit.   State,  Brown,  v.  Brown,  2  Harr.  (DeL)  5. 

Under  Del.  Dig.  226,  6 13,  providing  that  rents  of 
the  real  estate  of  the  deceased  which  shall  oome  to 
the  administrators  are  made  assets  for  the  payment 
of  demands  against  the  deceased;  but  it  is  provided 
that  this  shall  not  extend  the  obligation  of  the  bood. 
—it  was  held  that  an  action  of  assumpsit  by  a  cred- 
itor would  lie  against  an  administrator  for  rents. 
Davis  V.  Rawlins,  8  Harr.  (Del.)  846. 

In  an  action  of  debt  on  an  administration  lx>nd 
to  recover  the  balance  on  administration  acoounts 
and  certain  rents  received  by  the  administratrix*  it 
was  claimed  that  prior  to  1837  the  administratrix's 
bond  did  not  cover  the  rents.  It  was  held  that  the 
administratrix  should  have  been  charged  with 
rents  by  citation  and  account  before  the  register, 
before  they  could  be  recovered  in  an  action  on  the 
bond.    State,  Giles,  v.  Waples,  6  Harr.  (Del.)  257. 

District  of  Columbia. 

Where  the  administratrix  of  a  husband  alleged  In 
her  bill  that  the  deceased  wished  to  make  it  appear 
that  he  was  without  property  in  order  to  avoid  be- 
ing importuned  to  become  surety  for  others,  and 
that  decedent  caused  his  real  estate  to  be  placed  in 
his  wife's  name  and  asked  for  an  accounting  for 
rents  by  the  widow,  it  was  held  that  rents  and 
profits  that  she  might  have  received  from  the  prop- 
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contract  of  suretyship  is  to  be  strictly  con- 
strued, and  is  not  to  be  extended  by  implica- 
tion, or  by  operation  of  law,  beyond  the  terms 
in  which  it  is  expressed. 


Taylor,  Land.  &  T.  §  424*;  Miiler  v.  StetD- 
an,  9  Wheat.  680,  6  L.  ed.  189;  Orant  v. 
Smith,  46  N.  Y.  93;  LafayetU  v.  James,  92 
Ind.  240.  47  Am.  Rep.  140. 


erty  after  the  conveyance  made  to  her  duriD«r  the 
life  of  her  husband,  and  with  his  permission  and 
consent,  formed  no  part  of  the  personal  estate  of 
the  decea8ed,and  his  administratrix  was  not  entitled 
to  claim  them,  and  was  not  responsible  for  them 
as  personal  assets,  and  where  the  rigrhts  of  credit* 
ors  were  not  prejudiced  the  personal  representa- 
tive bad  no  claim  airainst  the  rents.  McCartney  v. 
Fletcher,  10  App.  D.  C.  672. 

Florida. 

In  Sanchez  v.  Hart,  17  Fla.  507:  Gilchrist  v.  Fllyau, 
3Tla.  94;  Union  Bank  v.  Powell.  8  Fla.  175,  52  Am. 
Dec.  367;  Deans  v.  Wilcoxon,  25  Fla.  980;  and  Mer- 
ritt  V.  Daffin,  24  Fla.  320,— it  was  said  that  the  ad- 
ministrator was  entitled  to  the  rents  and  profits 
after  the  death  of  the  intestate  until  the  same  has 
been  administered. 

Georgfia. 

In  this  state  the  administrator  has  the  authority 
to  collect  accruing  rents  if  needed  for  the  purpose 
of  administration. 

So,  under  Ga.  Code,  2279,  providing  that  when  the 
owner  of  real  estate  grrants  to  another  the  right  to 
enjoy  the  use  of  the  same  for  a  fixed  time  or  at  the 
will  of  the  grantor  the  relation  of  landlord  and  ten- 
ant exists,  and  that  no  estate  passesoutof  the  land- 
lord, and  the  tenant  has  only  the  usufruct;  where 
land  was  rented  for  one  year  the  right  to  possession 
and  use  for  that  year  was  disposed  of,  and  on  the 
death  of  the  landlord  intestate  within  the  year  the 
heirs  had  no  right  as  heirs  to  rents  accruing  for 
that  year,  but  the  right  to  collect  and  distribute 
was  in  the  personal  representative.  Autrey  v.  Au- 
trey,  94  Ga.  579. 

And  where  an  intestate  left  land  undisposed  of 
the  heirs  were  entitled  to  the  immediate  possession 
subject  to  the  widow's  right  and  the  power  of  the 
administrator  to  administer,  and  if  there  were  no 
creditors,  and  the  administrator  rented  out  the 
lands,  the  accruing  rents  not  needed  for  adminis- 
tration belonged  to  the  heirs,  although  the  legal 
right  to  collect  was  in  the  administrator.  Autrey 
v.  Autrey,  94  Ga.  679. 

A  conveyance  by  an  heir  to  a  purchaser  of  all  his 
Interest  in  the  land  of  the  intestate,  which  is  silent 
as  to  rents  and  as  to  the  time  of  giving  posses- 
sion, passed  no  title  to  rents  to  become  due  from 
tenants  who  at  the  date  of  the  conveyance  occu- 
pied for  the  year  in  which  the  intestate  died  under 
contracts  with  the  intestate;  but  if  the  land  was 
occupied  under  contracts  with  the  administrator  it 
was  otherwise,  unless  creditors  and  expenses  of  ad- 
ministration were  unsatisfied.  Autrey  v.  Autrey, 
94  Ga.  579. 

Where  a  wife  held  a  bond  for  title,  and  died,  and 
the  husband  made  a  crop  on  the  land  for  himself 
and  infant  children,  there  being  no  administrator, 
whatever  was  made  on  the  land  by  the  crop  be- 
longed to  the  father  subject  to  the  charge  for  rent. 
Gibson  v.  Carreker,  82  Ga.  46. 

Where  a  mother  was  in  possession  of  a  farm,  and 
rented  It  out  for  the  year  1882,  and  disclaimed  title 
In  the  spring  of  that  year,  and  said  the  same  be- 
longed to  her  son,  and  she  died,  and  it  was  claimed 
that  the  conveyance  by  her  to  her  son  was  to  de- 
fraud her  creditors,  it  was  said  that  with  proper 
pleadings  the  rents,  as  well  as  the  land,  might  be 
subjected  to  the  payment  of  her  debts  if  she  had 
conveyed  fraudulently.  It  was  held  that  If  she  was 
entitled  to  rents  for  that  year,  it  was  not  wrong  for 
her  son  to  receive  and  take  care  of  rents  payable 
m  kind,  and  was  not  inconsistent  with  the  interest 
of  the  creditors  or  of  any  legal  representative  of 
40  L.  R.  A^ 


the  estate  that  might  be  thereafter  appointed. 
Johnson  v.  Johnson,  80  Ga.  260. 

Illinois. 

In  this  state  the  heirs  are  entitled  to  accruing 
rents.  The  administrator  Is  liable  as  trustee  for 
rebts  collected. 

In  Smith  v.  McConnell,  17  111.  135,  63  Am.  Dec.  340, 
it  was  said  that  the  lands  of  one  dying  intestate  de- 
scend to  the  heir,  and  although  it  is  subject  to  the 
payment  of  debts,  and  may  afterwards  be  devested 
by  decree  and  sale  of  the  administrator,  the  heir  is 
nevertheless  owner,  and  entitled  to  rents  and  profits 
in  the  meantime. 

So,  where  a  tenant  had  a  lease  on  the  land  for  two 
years  ending  September  1,  at  $50  a  year,  and  he 
held  over  eight  days  thereafter,  and  his  landlord 
died,  the  accruing  rents  for  that  year  descended  to 
the  landlord's  heirs  as  a  chattel  real,  and  with  it  the 
administrator  had  no  concern  any  more  than  the 
land  in  the  meantime.    Foltz  v.  Prouse,  17  111.  487. 

And  in  Dixon  v.  Niccolls,  89  111.  372,  89  Am.  Dec 
312,  it  was  said  that  where  rent  accrued  on  land  in 
kind  upon  a  lease  granted  by  the  owner  in  fee,  and 
which  did  not  mature  until  after  the  death  of  the 
lessor,  it  was  a  chattel  real,  and  would  go  to  the 
heirs,  and  not  to  the  executor  or  administrator. 

And  in  Stark  v.  Brown,  101  111.  396.  it  was  said  that 
it  was  not  the  duty  of  the  administrator  to  pay  the 
taxes  on  the  decedent's  land,  as  it  descended  to  the 
heirs  at  law,  and  they  at  once  became  entitled  to 
the  rents  and  profits  thereafter  maturing. 

Where  the  husband  of  one  of  the  heirs  leased  to 
two  parties  part  of  the  land  for  part  of  the  crops  as 
rent,  and  the  administrator  sold  the  land  by  an  or- 
der of  court  to  pay  debts,  the  grantee  was  entitled 
to  accruing  rents.  Foote  v.  Overman,  22  111.  App. 
181. » 

Where  a  sale  made  by  an  administrator  to  himself 
was  set  aside  upon  a  bill  filed  by  the  heirs  for  that 
purpose,  it  was  held  that  the  administrator  was  a 
trustee,  and  was  entitled  to  have  an  account  stated, 
and  should  be  charged  with  the  rents  and  profits  re- 
ceived, and  credited  with  moneys  paid  out  on  the 
purchase  and  applied  to  the  discharge  of  debts  and 
necessary  repairs  and  reasonable  improvements. 
Lagger  v.  Mutual  Union  Loan  &  Bldg.  Asso.  146  111. 
283;  Kruse  v.  Steffens.  47  111.  112. 

Although  the  heir  may  question  the  right  of  an 
administrator  to  collect  the  rents,  and  claim  the 
money  as  his  own,  yet  if  he  chooses  to  treat  the 
money  received  by  the  administrator  as  in  his  hands 
for  the  payment  of  debts,  the  administrator  cannot 
complain  that  be  is  charged  therewith.  Goeppner 
V.  Leitzelmann,  98  III.  409. 

So,  where  an  administrator  purchased  property 
for  himself  at  his  own  sale  In  the  name  of  another 
party,  and  the  sale  was  set  aside  at  the  instance  of 
the  heirs,  an  account  was  required  of  the  rents  and 
profits  from  the  time  of  the  administrator's  pur- 
chase.   Miles  V.  Wheeler,  43  111.  123. 

And  where  an  administrator  purchased  a  lease- 
hold estate  belonging  to  his  intestate  in  his  life- 
time, and  charged  himself  with  rents  and  profits, 
and  treated  it  as  assets,  he  could  not  thereafter 
claim  it  as  his  own  property,  and  should  account 
for  it  as  assets.  It  was  said  that  if  the  leasehold 
estate  was  personal  property,  of  which  we  have  no 
doubt,  it  went  to  him  as  administrator,  and  he  had 
control  of  it,  and  was  bound  to  dispose  of  It  for 
creditors  and  distributees  of  the  estate,  and  not 
make  a  profit  out  of  it  for  himself.  Wlllenborg  v. 
Murphy.  36  Dl.  844. 

Where  an  administrator  made  an  application  to 
sell  real  estate  to  pay  debts,  evidence  was  admissi- 
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Such  a  coveDant  bas  been  held  to  be  a  cov 
enant  ruDDiDg  with  the  land. 
Allen  V.  Cvlver,  3  Denio,  284. 


I     And  it  is  of  no  consequence  that  the  cov- 
enantor is  a  mere  stranger,  and  not  the  person 
I  who  conveyed  the  land  to  the  covenantee. 


ble  to  show  that  the  administrator  had  received 
mesne  profits  from  the  occupation  of  the  land 
more  than  sufficient  to  pay  the  debts.  Dorman  v. 
Lane,  6  Ul.  148. 

Indiana. 

Ordinarily  an  administrator  has  no  riffht  to  rents 
aooruinff  after  the  death  of  the  intestate,  but  they 
belong  to  the  heirs.  Under  a  statute,  however,  the 
administrator  may  become  entitled  to  the  rent 
provided  that  he  obtains  authority  from  the  court. 
The  administrator  is  liable  to  account  to  the  heirs 
for  rents  collected  accruing  after  the  death  of  tbe 
landlord.  It  seems  under  the  statute  there  may  be 
an  apportionment  where  the  landlord  dies  or  rent 
matures. 

So,  an  administrator  had  no  right  to  the  rents  ac- 
cruing after  the  death  of  the  intestate.  Kidwell  v. 
Kidwell,84Ind.2S4. 

So,  rents  which  accrued  from  the  real  estate  of  an 
intestate  after  his  death  belonged  to  his  heirs,  and 
not  to  his  administrator.  Evans  v.  Hardy,  76  Ind. 
627. 

And  in  Egl>ert  v.  Thomas,  1  Ind.  888,  It  was  said 
that  the  remedy  of  the  heir  against  the  widow  for 
rents  and  profits  of  the  real  estate  occupied  by  her 
was  at  law. 

And  an  administrator  was  liable  to  account  to 
the  heirs  for  rents  accruing  after  the  death  of  the 
landlord,  and  it  was  no  defense  that  the  rents  were 
used  to  pay  debts.  Trimble  v.  Pollock,  77  Ind.  676; 
McClead  v.  Davis,  83  Ind.  263. 

And  under  Ind.  act  1848,  authorizing  an  adminis- 
trator to  lease  property  for  the  payment  of  debts, 
giving  such  power  in  instances  where  adversary 
proceedings  were  had  to  the  extent  of  making 
those  interested  in  such  lands  parties.  It  was  held 
that  if  no  such  proceedings  were  had  the  lease 
would  be  no  defense  in  an  action  by  a  guardian  of 
minor  heirs  against  a  lessee  of  the  administrator 
for  the  use  and  occupation  of  their  property. 
Piatt  V.  Dawes,  10  Ind.  60. 

So,  under  Ind.  Rev.  Stat.  1881,  6  2369,  providing 
that  a  lease  or  mortgage  executed  by  the  executor 
or  adminifltrator  under  the  authority  of  the  court 
shall  be  valid,  but  before  any  such  order  is  made  a 
bond  must  be  executed  as  required  previous  to 
making  an  order  for  the  sale  of  real  estate,  an  ad- 
ministrator was  not  entitled  to  rents  and  profits  of 
land  which  descended  to  tbe  heirs  without  filing  a 
petition  and  obtaining  an  order  of  the  court  and 
giving  an  additional  bond.  State,  Homer,  v.  Bar- 
rett, m  Ind.  92. 

And  under  2  Ind.  Rev.  Stat.  1876,  S  34.  p.  606,  re- 
quiring the  administrator  to  make  out  an  Inven- 
tory of  emblements  and  annual  crops,  whether 
severed  or  not  from  the  land,  raised  by  labor,  the 
rent  crop  planted  after  the  decedent's  death  was 
not  part  of  the  decedent's  estate,  and  the  adminis- 
trators were  not  chargeable  as  administrators  with 
those  crops.    Rodman  v.  Rodman,  64  Ind.  444. 

In  Rubottom  v.  Morrow,  24  Ind.  202,  87  Am.  Dec. 
824,  it  was  said  that  ordinarily  an  administrator 
was  not  chargeable  with  the  rents  of  real  estate 
accruing  during  his  administration. 

Where  rents  accrued  prior  to  the  death  of  the 
decedent  they  belonged  to  his  personal  representa- 
tive, but  it  was  necessary  to  show  that  rents  did 
accrue  iu  order  to  entitle  the  administrator  to  sue 
for  them.  It  was  not  enough  to  show  mere  con- 
tinued occupancy  by  one  of  the  heirs.  Humphries 
V.  Davis,  100  Ind.  369. 

So,  rents  which  accrued  previous  to  the  death  of 
the  lessor  were  collectible  by  the  personal  repre- 
sentative, and  those  which  accrued  afterwards  by 
the  heir.    King  v.  Anderson,  20  Ind.  385. 
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In  Dorsett  v.  Gray,  98  Ind.  278.  it  was  said  that 
rents  which  accrued  before  the  death  of  the  lessor 
were  collectible  by  his  personal  representative,  and 
those  accrutaig  afterwards  were  collectible  by  his 
heirs. 

Under  a  statute  of  Indiana  an  apportionment 
may  be  made  where  rent  matures  after  the  death 
of  tbe  landlord. 

So,  under  Ind.  Rev.  Stat  1881,  6  6223,  providing 
that  when  a  tenant  for  life,  who  shall  have  demised 
any  land,  shall  die  on  or  after  the  day  when  any 
rent  becomes  due,  his  executor  or  administrator 
may  recover  from  the  under  tenant  the  whole  rent 
due;  if  he  die  before  the  day  when  any  rent  is  to 
become  due  they  may  recover  the  proportion  of 
rent  which  accrued  before  his  death,  and  the  re- 
mainderman shall  recover  the  residue,— where  the 
lessor,  who  was  a  life  tenant,  died  before  the  lease 
expired,  his  administrator  could  recover  the  rent 
which  accrued  prior  to  his  death.  Henry  v. 
Stevens,  108  Ind.  281. 

In  Watson  v.  Penn,  108  Ind.  21,  where  a  testator 
made  a  lease,  and  left  a  life  estate  in  the  land  to 
his  widow,  and  the  widow  died  before  any  rent  was 
due,  in  a  contest  between  the  administrator  of  the 
widow  and  the  reversion  it  was  held  that  the  ac- 
cruing rent  went  to  the  reversioner. 

It  was  further  held  In  that  case  that  Ind.  Rev. 
Stat.  1881,  6  6223,  did  not  apply,  as  the  lease  was  not 
made  by  the  life  tenant,  who  took  her  estate  sub- 
ject to  the  existing  lease;  and  as  the  reversion  came 
from  the  lessor,  it  gave  the  right  to  collect  all  ac- 
cruing rents  as  an  incident  to  the  estate. 

Iowa. 

The  heirs  are  entitled  to  rents  accruing  from 
the  lands  after  the  death  of  the  intestate.  Under  a 
statute  in  this  state  if  there  are  no  heirs  present  or 
competent  to  take  possession  the  administrator 
may  do  so  and  receive  the  rents.  The  administra- 
tor is  entitled  to  rents  that  accrue  before  the  death 
of  the  intestate.  If  the  administrator  improperly 
collects  rents  belonging  to  the  heirs  he  is  liable  to 
them  individually. 

So,  an  administrator  was  not  entitled  totherenta 
of  the  lands  of  the  intestate,  which  accrued  after 
the  death  of  the  intestate.  Crane  v.  Guthrie,  47 
Iowa,  642. 

And  in  Kinsell  v.  Billings,  86  Iowa,  164,  it  was  said 
that  an  administrator  had  no  right  to  receive  tbe 
rents  and  profits  accruing  after  the  death  of  the 
Intestate. 

And  an  administrator  who  was  also  guardian  had 
no  right  to  include  in  his  account  as  administrator 
moneys  received  by  him  for  the  rent  of  the  real 
estate  of  the  decedent  after  his  death,  and  with 
whV^h  he  should  properly  be  charged  as  guardian. 
Foteaux  v.  Lepage,  6  Iowa,  123. 

And  an  administrator  had  no  right  to  the  rent  of 
the  homestead  as  against  the  widow  for  use  and 
occupancy.    Huey  v.  H  uey,  26  Iowa,  525. 

In  Beezley  v.  Burgett,  16  Iowa,  192,  it  was  said 
that  at  common  law  the  administrator  succeeds  to 
the  personal  estate,  and  that  tbe  real  estate,  if  not 
disposed  of  by  will,  descends  to  the  heirs,  and  that 
the  administrator  has  no  right  to  recover  the  rents 
and  profits  accruing  after  the  death  of  the  intes- 
tate, and  that  under  the  Iowa  statute  it  is  only 
when  it  is  necessary  to  procure  the  payment  of 
debts  that  he  can  exercise  any  control  over  the 
real  property. 

In  Kinsell  v.  Billings,  35  Iowa,  164,  it  was  saSd 
that  at  common  law  the  administrator  had  no  con- 
trol over  the  rents  and  profits  of  the  real  estate, 
and  such  was  tbe  law  in  Iowa  except  when  the 
statute  provided  otherwise,  and  that  the  law  of 
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ministrator  Is  liable  aa  trustee  for  rents  collected, 
but  this  liability  does  not  attach  to  the  oflScial 
bond.  A  statute  provides  for  apportionment  of 
rents  on  the  death  of  the  landlord  having  an  un- 
certain interest  in  the  land. 

The  administrator  is  entitled  only  to  accrued 
rents.  O'Bannon  v.  Roberts,  2  Dana,  64;  William- 
son V.  Blchardson,  6  T.  B.  Mon.  603;  Ball  v.  First 
Nat.  Bank,  80  Ky.  601. 

And  the  same  was  said  to  be  the  rule  in  Wilson 
v.Un8elt,12Bu8h,215. 

The  heirs,  and  not  the  administrator,  are  en- 
titled to  accruinfir  rent.  O'Bannon  v.  Roberts,  2 
Dana,  64;  Ball  v.  First  Nat.  Bank,  80  Ky.  601;  Eastin 
V.  Hatchitt,  15  Ky.  L.  Rep.  789;  Atchison  v.  Lind- 
sey,  6  B.  Mon.  86,  48  Am.  Dec  163;  Rank  v.  HUl,  8 
Bush,  67. 

And  the  same  was  said  to  be  the  rule  in  Slausrhter 
V.  Froman,  2  T.  B.  Mon.  05;  Smith  v.  Bland,  7  B. 
Mon.  21;  Thomaason  v.  Lucas,  4  Ky.  L.  Rep.  889. 

Under  Ky.  Gen.  Stat.  1879,  chap.  89,  art.  2,  f  29, 
providinfiT  that  if  the  tenant  for  life  of  land  let  the 
same  to  another  for  a  year,  and  die  after  the  1st 
day  of  March,  the  lessee  shall  hold  the  land  un- 
til the  last  day  of  December  following,  but  shall 
pay  a  reasonable  rent  from  the  death  of  the  tenant 
for  life,  reasonable  rent  could  be  recovered  and 
not  that  fixed  by  the  contract,  and  it  was  not  pay- 
able for  the  entire  term  fixed  by  the  coptract,  but 
only  to  the  last  of  th^  following  December.  Nor- 
ris  V.  Cheatham,  6  Ky.  L.  Rep.  223. 

Where  an  intestate  had  made  a  deed  of  trust  for 
bis  creditors  on  his  property,  and  afterwards  had 
made  a  lease  to  another  party,  who  died,  the  ad- 
ministratrix of  the  first  could  not  maintain  an  ac- 
tion for  rent,  as,  in  order  to  recover  rents  by  an 
administratrix,  one  of  two  things  should  have  ap- 
peared, that  the  rent  was  due  and  in  arrear  in  the 
lifetime  of  the  decedent,  or  that  the  interest  of  the 
intestate  in  the  demised  premises  was  a  chattel  in- 
terest which  was  not  claimed  by  the  intestate  but 
came  to  the  administratrix.  Williamson  v.  Rich- 
ardson, 6  T.  B.  Mon.  603. 

In  Ball  V.  First  Nat.  Bank,  80  Ky.  601.  which  was 
a  suit  by  an  executor  to  obtain  a  sale  of  the  real 
estate  to  pay  debts,  it  was  held  that  rents  which 
accrued  prior  to  the  testator's  death  vested  in  the 
executor  as  assets,  and  the  legal  title  vested  in  the 
heirs  or  devisees  on  the  death  of  the  testator,  and 
so  remained  until  it  was  devested  in  pursuance  of 
the  decree,  and  they  were  entitled  to  the  possession 
and  rents  during  that  period,  and  the  rights  of 
creditors  and  purchasers  did  not  attach  to  the 
rents  until  the  date  of  confirmation  of  the  sale. 

In  Thompson  v.  Bailey,  1  Ky.  L.  Rep.  821,  it  was 
held  that  pendinor  an  action  for  a  sale  to  pay  debts, 
the  administrator  could  collect  and  apply  to  the 
debts  the  rents  accruing  after  the  intestate's  death. 
All  of  the  estate,  whether  descended  to  the  heirs 
or  technically  assets  in  the  administrator's  hands, 
could  be  so  applied.  This  case  seems  to  confiiQt 
with  the  rule  laid  down  in  Ball  v.  First  Nat.  Bank. 

So,  for  all  the  rent  that  was  due  after  the  death 
of  the  decedent  the  right  of  action  was  exclusively 
in  the  heirs  whether  based  upon  actual  lease  or  for 
mere  use  and  occupation.  O'Bannon  v.  Roberts,  2 
Dana,  64. 

Where  an  administrator  collects  accruing  rents 
the  sureties  on  his  official  bonds  are  not  liable,  but 
he  is  liable  individually.  Wilson  v.  Unselt,  12  Bush, 
216;  Eastin  v.  Hatchitt,  16  Ky.  L.  Rep.  789:  Slaugh- 
ter  V.  Froman,  2  T.  B.  Mon.  96;  Smith  v.  Bland,  7  B. 
Mon.  21;  Atchison  v.  Lindsey,  6  B.  Mon.  86,  43  Am. 
Dec.  103;  Thomasson  v.  Lucas,  4  Ky.  L.  Rep.  889. 

And  the  same  was  said  to  be  the  rule  in  Fleeter 


1866,  chap.  139,  Rev.  f  3954.  provided  that  if  there 
were  no  heirs  or  devisees  of  the  testator  or  intes- 
tate present  or  competent  to  take  possession  of 
real  estate,  the  executor  or  administrator  may,  as 
trustee  for  the  proper  heirs  or  devisees,  receive  the 
rents  and  profits  arising  therefrom. 

And  under  Iowa  Rev.  Laws  1866,  chap.  139,  p.  160, 
11th  Oen.  Assem.  tf  3-6,  an  administrator  could  not 
recover  the  rents  arising  from  real  estate  which 
.accrued  after  the  death  of  the  intestate,  unless  it 
was  shown  that  there  were  no  heirs  who  were  com- 
petent to  take  possession  of  the  property.  Shaw- 
ham  V.  Long,  26  Iowa,  488,  96  Am.  Dec.  164. 

Where  an  administrator  showed  that  there  were 
no  heirs  present  and  competent  to  take  possession 
•of  the  premises,  he  could  recover  rents  of  real  es- 
tate which  accrued  after  the  death  of  the  intestate, 
under  Iowa  Code,  §  2402,  providing  that  if  there  be 
no  heirs  or  devisees  present  and  competent  to  take 
possession  of  the  real  estate  left  by  such  decedent, 
the  executor  may  take  possession  of  such  real  es- 
tate and  receive  the  rents  and  profits,  and  f  2403, 
providing  that  such  executor  and  administrator, 
under  the  order  and  direction  of  the  court,  may  ap- 
ply the  profits  of  such  real  estate  to  the  pajrment 
of  the  taxes,  debts,  and  claims  against  the  estate  in 
•case  the  personal  assets  are  insufficient.  Toerring 
V.  Lamp,  77  Iowa,  488. 

But  under  Iowa  Ck>de,  f  2403,  an  administrator 
wttB  not  entitled  to  rents  and  profits  where  there 
was  no  order  of  court  made  to  apply  the  rents  and 
:profits  under  this  section.  Dexter  v.  Hayes,  88 
Iowa,  493. 

In  Dexter  v.  Hayes,  88  Iowa,  493,  the  case  of  Toer- 
Tlng  V.  Lamp,  77  Iowa,  488,  was  distinguished,  as  in 
that  case  the  administrator  had  an  order  of  court. 

A  widow  and  an  assignee  of  heirs  could  not 
maintain  an  action  against  an  administrator  for 
rents  and  profits  collected  from  the  decedent's  real 
•estate,  as.  if  he  collected  the  rents,  he  was  individ- 
ually liable.  On  the  death  of  an  ancestor  the  heirs 
were  entitled  to  the  possession  of  the  rents  and 
profits.  The  court  said  that  if  this  was  to  be 
treated  as  an  action  against  the  administrator  a  re- 
covery could  not  be  had  without  an  allegation  that 
the  estate  had  been  settled  and  there  was  a  sur- 
plus.   Laverty  v.  Woodward,  16  Iowa,  1. 

Rents  that  accrued  before  the  death  of  the  de- 
cedent were  assets  in  the  hands  of  the  administra- 
tor.   Crawford  v.  Ginn,  36  Iowa,  643. 


The  heirs  are  entitled  to  the  rents  and  profits  as 
■against  the  administrator.  But  where  an  adminis- 
trator charged  himself  with  the  rents  collected  he 
was  estopped  from  denying  his  authority.  ^ 

The  title  to  realty  descended  to  the  heirs,  and 
they  had  the  right  to  receive,  as  against  the  ad- 
ministrator, all  the  rents  and  profits.  Head  v.  Sut- 
ton, 31  Kan.  616. 

And  on  the  death  of  an  intestate  the  title  of 
iiands  vested  in  the  heirs,  and  they  were  entitled  to 
the  rents  and  profits  of  the  same;  but  where  the 
administrator  had  collected  the  rents,  and  had 
charged  himself  with  the  same  as  assets  in  his  set- 
tlement, he  would  be  estopped  to  deny  that  the 
rents  so  collected  were  assets.  Kothman  v.  Mark- 
son.  34  Kan.  642. 

In  Head  v.  Sutton,  31  Kan.  616,  it  was  said  that  if 
the  administrator  had  collected  the  rent,  and  had 
charged  himself  with  it  as  administrator  in  his  ac- 
counts, he  would  have  been  liable  for  the  same  on 
the  ground  of  estoppel. 

Kentucky. 

The  heir  is  entitled  to  accruing  rents.  The  ad- 
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Jaw., 


-with  the  original  coveDantee,  not  with  the 
original  covenantor. 

Allen  V.  Ctilver,  3  Denio,  284;  Norcross  v. 
James,  140  Mass.  188. 

Messrs.  Owen  A.  Galvin  and  James  F. 
Sweeney,  for  appellees: 

The  liability  of  the  defendant  is  dependent 


upon  a  contingency,  namely  the  nonpayment 
of  rent  by  the  lessee. 

Virdsn  v.  Eilsicorth,  15  Ind.  144;  Leonard 
V.  Vr^lenburgh,  8  Johns.  29.  5  Am.  Dec.  317; 
Skelton  v,  Brewster,  8  Johns.  876. 

The  only  connection  this  has  with  the  real 
estate  Is  that  the  original  indebtedness  came 


y.  Jewell,  6  Bush.  510;  Oldham  v.  CoHIdb,  4  J.  J. 
Marsh.  49. 

8o,  under  Ky.  Rev.  Stat  chap.  87,  art.  2,  6  9,  pro- 
vidiDff  for  a  bond  by  the  administrator  to  the  effect 
that  he  will  well  and  truly  make  a  proper  distribu- 
tion of  any  surplus  money,  effects,  and  rents  which 
shall  come  to  his  hands  by  color  of  his  office,  it  was 
held  that  this  referred  to  rent  accruinir  in  the  life- 
time of  the  decedent,  collected  by  the  personal  rep- 
resentative, and  bis  sureties  would  not  be  liable  for 
rents  collected  by  him  on  lands  leased  hy  him  as 
administrator  which  descended  to  the  heirs.  It  was 
said  that  where  the  intestate  holds  an  obligation  for 
rent,  and  dies  before  it  falls  due,  that  if  it  is  col- 
lected by  the  administrator  it  would  be  regarded  as 
assets  for  which  the  surety  would  be  liable.  Wil- 
son Y.  Unselt,  12  Bush.  215. 

In  Wilson  V.  Unselt,  12  Bush,  215.  it  was  held  that 
Ky.  Rev.  Stat,  f  26,  p.  507,  providinflr  that  an  estate 
held  by  a  deceased  person  for  the  life  of  another 
shall  be  assets  in  the  hands  of  the  personal  repre- 
sentative of  the  deceased,  and  6  30,  providing  that 
when  a  person  who  has  a  freehold  or  other  uncer- 
tain estate  in  lands  shall  rent  out  the  lands  and  die 
before  the-  rent  shall  become  due  the  rent  of  the 
land  shall  be  apportioned  uolets  a  will  should  oth- 
erwise direct,  changed  the  common-law  rule  as  to 
what  constitute  d  assets  in  the  hands  of  an  admin- 
istrator, but  did  not  make  the  surety  of  the  admin- 
istrator liable  for  the  rents  that  did  not  belong  to 
the  intestate. 

In  Wilson  v.  Unselt,  12  Bush,  215,  it  was  said  that 
the  statutory  stipulation'in  the  bond  to  account  for 
rents  was  made  because  under  Ky.  Rev.  Stat,  f  30, 
p.  507,  the  personal  representative  was  entitled  to 
all  the  rent  where  his  intestate  held  an  estate  for 
the  life  of  another,  and  to  an  apportionment  of  the 
rent  between  him  and  the  heir  or  those  entitled, 
where  the  owner  of  a  fee  or  freehold  had  rented  out 
the  land  and  died  before  the  rent  became  due. 

Rents  accruing  after  the  landlord's  death  belong 
to  the  heir,  and  not  to  the  personal  representative, 
and  if  collected  by  the  personal  representative  his 
sureties  were  not  liable  therefor.  Eastin  v.  Hatch- 
itt,  15  Ky.  L.  Rep.  789. 

In  Harmon  v.  Ross,  Mss.  Ky.  1869  (see  Wilson  v. 
Unselt,  12  Bush,  215),  it  was  said  that  an  adminis- 
trator and  his  sureties  would  be  liable  on  his  bond 
for  rents  which  came  to  his  hands  by  color  of  his 
office.  In  Wilson  v.  Unselt,  12  Bush,  215,  the  court 
criticized  this  dictum,  and  said  that  **the  attention 
of  the  court  was  evidently  called  more  particularly 
in  that  case  to  the  state  of  the  pleadings  than  the 
liability  of  the  sureties  on  the  administrator's 
bond.  Neither  the  sureties  nor  heirs  were  before 
the  court.  .  .  .  The  words  inserted  in  the  bond  .  .  . 
^  make  proper  distribution  of  .  .  .  rents  which 
may  come  to  his  hands  .  .  .  by  color  of  his  office.' 
cannot  be  held  to  embrace  an  estate  that  has  passed 
to  the  heirs." 

So,  the  succeeding  administrator  could  not  col- 
lect from  the  sureties  of  his  predecessor  rents  col- 
lected by  him,  as  the  administrator  had  no  right  to 
receive  the  rents  of  land  which  descended  to  the 
heirs  of  the  decedent.  Slaughter  v.  Froman,  2  T. 
B.  Mon.  95. 

(The  decision  in  2  T.  B.  Mon.  has  not  been  rec- 
ognized in  later  Kentucky  cases  as  authority.) 

And  an  heir  could  not  maintain  an  action  against 
the  Justices  of  the  county  court  for  failure  to  prop- 
erly certify  an  administrator's  bond,  and  hold  them 
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responsible  as  security  for  rents,  as  rents  were  not 
assets  which  an  administrator  had  a  right  to  re- 
ceive. It  was  said  that  an  administrator  might  be 
made  personally  liable  for  the  same  as  trustee.. 
Smith  v.  Bland,  7  B.  Mon.  21. 

In  Heeter  v.  Jewell,  6  Bush,  510,  it  was  said  that 
before  the  passage  of  the  Revised  Statutes,  rents 
accruing  after  the  death  of  an  intestate  and  col- 
lected by  his  administrator  were  not  legal  assets,, 
and  hence  this  court  decided,  in  the  case  of  Smith 
V.  Bland,  7  B.  Mon.  21,  that  though  the  administra- 
tor migbt  be  made  personally  liable  for  the  same 
as  trustee  his  sureties  could  not.  (The  court  la 
Heeter  v.  Jewell  evidently  referred  to  the  statutory 
provision  in  regard  to  the  administrator's  bond.) 

Where  an  administrator  in  South  Carolina  had 
collected  rents  since  the  death  of  the  intestate,  the 
heirs  could  maintain  a  suit  in  chancery  in  Ken- 
tucky against  such  administrator  if  found  In  that 
state,  and  he  would  be  held  to  be  a  trustee  and 
amenable  to  the  heirs  in  a  court  of  equity.  Atch- 
ison v.  Lindsey,  6  B.  Mon.  86,  48  Am.  Dec.  108. 

So.  an  administrator  has  no  right  to  rent  real  es- 
tate, but  when  he  does  so  he  is  individually  liable. 
Thomasson  v.  Lucas,  4  Ky.  L.  Rep.  889. 

Where  the  deceased  held  a  leasehold  estate  on 
which  were  furnaces  for  making  salt  that  were- 
leased  after  his  death  by  the  administrator  for  rent 
payable  in  salt,  and  the  administrator  charged  him- 
self with  the  highest  cash  rent  of  the  f  umaoes  and 
received  the  salt  and  therewith  paid  the  debts,  and 
charged  the  estate  with  the  salt  at  $2  a  busheU 
thereby  making  the  salt  exceed  the  rent  with  which 
he  was  charged,  it  was  held  to  be  a  speculation,  and- 
the  estate  could  claim  the  profits.  Kellar  v.  Bee- 
lor,  5  T.  B.  Mon.  673. 

In  Oldham  v.  Ck)llins,4  J.  J.  Marsh.  49,  it  was  said 
that  if  the  administrator  received  rents  for  which 
he  never  accounted  he  was  individually  liable  for 
the  amount  so  received. 

In  Ball  V.  First  Nat.  Bank,  80  Ky.  501,  it  was  said: 
"Before  and  since  the  Revised  Statutes,  which  are 
the  same  as  the  General  Statutes  on  the  subject, 
the  common-law  rule  that  rents  accruing  after  the 
death  of  the  owner,  in  fee  of  real  estate,  are  not  as- 
sets which  vest  In  the  personal  representative,  has 
been  in  force  in  this  state,  those  statutes  regulat- 
ing the  apportionment  of  rent  between  the  per- 
sonal representative  and  heir  or  devisee  being  re- 
garded as  merely  declaratory  of  the  common  law; 
hence  the  Judgment  giving  to  the  heirs  and  devi- 
sees the  rents  accruing  after  the  testator's  death 
and  before  suit  was  undoubtedly  correct." 

Ky.  Gen.  Stat.  chap.  39.  9  30,  provides  that  ^'when 
a  person  who  has  a  freehold,  or  an  uncertain  inter- 
est in  land,  shall  rent  out  the  land  and  die  before  the 
rent  shall  become  due,  the  rent  of  the  land  shall  be 
apportioned  between  the  personal  representatives- 
of  the  deceased  and  the  person  who  shall  succeed 
to  the  land  as  heir,  personal  representative,  devisee^ 
or  person  in  reversion  or  remainder,  unless  in  the 
case  of  a  devisee  the  will  shall  otherwise  direct.** 
The  annotator  of  the  Kentucky  Statutes  says  that 
in  Ball  v.  First  Nat.  Bank  **the  court  seems  to  have 
overlooked  the  fact  that,  in  the  General  Statutes- 
the  word  *an'  is  substituted  for  the  word  *other.*^ 
As,  according  to  the  common  law,  a  *f  reehold'  may 
be  either  an  estate  in  fee  simple  or  an  estate  for 
life,  as  an  estate  for  life  is  an  uncertain  interest.  It 
was,  perhaps  reasonably,  held  that  a  provision  con- 
cerning 'a  freehold  or  other  uncertain  interest  In 


1896. 


Walbh  v.  Paokabd. 
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on  account  of  occupancy  of  real  estate,  and  if  i 
a  suit  is  to  be  brought  upon  this  contract  of  | 
suretyship  after  the  death  of  plaintiff's  intes- 
tate,  it  can  be  brought  by  no  one  but  the  ad- ' 
ministratriz.  I 

Kline  v.  Gvthart,  2  Penr.  &  W.  491;  Patchen 
▼.   FtYw«,  4  Hill,  57.  I 


Holmes.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  covenant  appended 
to  a  lease,  brought  by  the  administratrices  of 
Walsh,  the  lessor  and  covenantee.  The  only 
objection  urged  to  the  plaintiff's  recovery  is 
that,  if  the  obligation  of  the  covenant  did  not 


land,'  was  not  Inteoded  to  apply  to  estates  in  fee  I 
simple.  But  it  .  .  .  [may  be  reasonably  sup- 1 
posed]  that  the  framera  of  the  General  Statutes ' 
changed  the  provision  so  as  to  make  It  read,  *a  free- 
hold or  an  uncertain  interest  in  land,*  for  the  ex- 
press purpose  of  malciofir  it  apply  to  certain  as  well 
as  uncertain  interests;  to  estates  in  fee  as  well  as 
estates  for  life.*' 

Under  Ky.  Gen.  Stat.  art.  2,  chap.  89,  §  30,  where 
whearwas  furnished  by  the  life  tenant  for  Bowinfr* 
and  he  di«d  before  the  crop  was  matured,  the  value 
of  the  wheat  furnished  by  him  was  deducted  and 
the  balance  was  apportioned  between  the  remain- 
derman and  the  representatives  of  the  life  teuant. 
Redmon  v.  Bedford.  80  Ky.  13. 

Under  the  common  law  rents  of  land  accruing 
after  the  death  of  the  decedent  were  not  assets  in 
the  hands  of  the  administrator,  and  this  was  not 
cbanffed  by  Ky.  Rev.  Stat,  art  Z,  chap.  37.  t  30,  1 
Stanton,  506,  providing  that  when  a  person  who 
has  a  freehold  or  uncertain  Interest  in  land  shall 
rent  out  the  land  or  die  before  the  rent  shall  be- 
come due  the  rent  of  the  land  shall  be  apportioned 
between  the  personal  representatives  of  the  de- 
ceased and  the  person  who  shall  succeed  to  the  land 
as  heir,  the  personal  representative,  devisee,  or  per- 
son in  reversion  or  remainder,  unless  the  will  shall 
otherwise  direct,  which  was  nothing  more  than  a 
re-enactment  of  2  Stat.  Laws,  668,  act  1797.  f  48. 
Bank  v.  Hill,  8  Bush,  67. 

In  White  V.  Clarke,  7  T.  B.  Mon.  641,  the  widow 
was  chargeable  with  rent  of  land  which  was  not  a 
part  of  the  mansion  house  and  plantation,  allow- 
ing a  suitable  deduction  for  clearing  the  land  and 
keeping  the  same  In  repair. 
LxmisUuuu 

In  this  state  it  seems  that  an  administrator  is  au- 
thorized to  rent  out  the  plantation  of  the  deceased, 
and  is  liable  for  failure  to  exercise  due  diligence  in 
securing  a  tenant. 

Where  an  administrator  made  no  effort  to  rent 
the  plantation  under  his  administration,  he  was 
liable  for  the  rental  value  of  the  same  during  the 
time  he  cultivated  them  for  his  own  account  under 
the  law.    Sparrow's  Succession,  30  La.  Ann.  696. 

In  Sparrow*s  Succession,  88  La.  Ann.  606,  it  was 
said  that  the  case  of  Myrick's  Succession,  38  La. 
Ann.  611,  involved  the  right  of  the  heirs  to  claim  of 
the  administrator  the  value  of  the  animals  that  he 
should  have  sold  and  not  allowed  to  die  on  the  plan- 
tation, and  to  enforce  the  liability  of  the  adminis- 
trator for  Ave  years'  rent,  and  the  court  exoner- 
ated the  administrator  on  the  ground  that  he  could 
not  have  sold  the  animals  separate  from  the  plan- 
tation, and  that  he  tried  without  success  to  lease 
the  plantation,  and  therefore  the  administrator  was 
legally  Justified  to  cultivate  it  so  as  to  save  it  from 
waste:  and  the  administrator  in  that  case  did  not 
seek  to  bind  the  succession  for  debts  incurred  in 
his  planting  operations. 

An  administrator  was  not  liable  for  rents  where 
he  had  made  proper  efforts  but  had  been  unable  to 
lease  the  plantation,  and  was  compelled  to  work 
the  place  on  account  of  the  succession,  although 
loss  resulted.    Myrick^s  Succession,  38  La.  Ann. 

eii. 

And  where  the  property  could  not  be  rented  the 
administrator  could  allow  some  one  to  use  the  same 
under  an  obligation  to  keep  it  in  repair.  Triohe's 
Succession,  30  La.  Ann.  289. 

An  administrator  was  Jiable  for  the  value  of 
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rents,  and  it  was  held  that  there  was  no  law  requir- 
ing an  administrator  of  a  succession  to  lease  its 
property  at  auction.    Richmond's  Succession,  35 
La.  Ann.  858. 
Maine* 

The  heirs,  and  not  the  administrator,  are  entitled 
to  the  accruing  rents.  The  administrator  is  made 
liable  by  statute  for  rents  collected  by  him. 

An  administrator  could  maintain  an  action  for 
rent  of  land  where  the  rents  accrued  previous  to 
the  intestate's  death.  Plummer  v.  Bowie,  76  Me.496. 

Where  an  owner  of  land  executed  a  lease  for  a 
series  of  years,  and  died,  the  rent  accruing  after 
his  death  descended  to  his  heirs,  and  not  to  his  ad- 
ministrator.   Stinson  v.  Stinson,  88  Me.  593. 

And  in  Fuller  v.  Young,  10  Me.  385,  it  was  said 
that  it  was  a  familiar  and  established  principle  of 
law  that  when  a  man  dies  seised  of  real  property  of 
an  intestate  it  descends  to  his  heirs,  subject  to  the 
payment  of  his  debts.  If  there  be  a  deficiency  of 
personal  estate.  His  administrator  has  no  right  to 
enter  into  the  lands  or  take  the  profits. 

Under  Me.  Rev.  Stat.  chap.  64,  §  19,  providing,  as  a 
condition  of  the  administrator's  bond,  treble  dam- 
ages for  waste  or  trespass,  and  f  54,  providing  that 
the  administrator  shall  be  chargeable  with  all  inter- 
ests, profits,  and  income  that  come  to  his  hands 
from  any  estate  of  the  deceased,  and  chap.  66,  S  20» 
providing  that  an  administrator  may  recover 
damages  even  against  an  heir  or  devisee  for  waste 
or  trespass,  an  administrator  was  liable  to  the  heirs 
for  rents  collected  by  him,  as  the  administrator  has 
no  right  of  possession  under  these  statutes.  Kim- 
ball V.  Sumner,  62  Me.  305. 

So,  under  Me.  Rev.  Stat.  chap.  64,  §  54,  rents  and 
profits  did  not  go  to  the  administrator,  but  as  an 
account  of  the  heirs  to  whom  they  belonged.  It 
was  said  that,  by  consent  of  the  heirs,  they  might 
be  used  as  assets,  in  which  case  the  administrator 
should  account  for  them.  Section  55  provides  that 
if  the  administrator  himself  occupies  he  shall  ac- 
count for  the  rents  to  the  heirs.  It  was  said  that 
there  would  not  be  any  different  liability  where  he 
collects  the  rents  of  another.  Kimball  v.  Sumner, 
62  Me.  d06. 

In  Dennett  v.  Hopkinson,  63  Me.  350,  it  was  said 
that  Me.  Rev.  Stat.  chap.  64,  S  33  provided  that 
where  from  any  cause  there  is  a  delay  in  granting 
letters  testamentary  or  of  administration,  a  special 
administrator  may  be  appointed  to  collect  the  rents 
and  profits  of  the  real  estate  and  preserve  them  for 
the  executor  or  administrator,  and  fi  55,  provided 
that  if  any  part  of  the  real  estate  is  used  or  occu- 
pied by  the  executor  or  administrator  he  shall  ac- 
count for  the  income  thereof  to  the  devisee  or 
heirs. 

And  under  Mc.  Stat.  chap.  51, 1  22,  it  was  held  that 
although  an  administrator  has  no  legal  right  to  en- 
ter into  possession  of  the  real  estate  of  which  his 
intestate  died  seised  because  it  descended  to  his 
heirs  at  law,  still  when  he  does  so  enter  and  im- 
prove it  be  is  accountable  to  those  heirs  for  the 
rents  and  profits.  Heald  v.  Heald,  5  Me.  387. 
Majrylajid. 

In  Getzandaffer  v.  Caylor,  38  Md.  280,  it  was  said 
that  rents  accruing  after  the  death  of  an  owner  of 
land  do  not  pass  into  the  hands  of  an  executor  or 
administrator  as  a  part  of  his  personal  property^ 
but  go  to  the  heirs  at  law  or  devisee. 
Massachusetts. 

The  heirs,  and  not  the  administrator,  are  entitled 
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cease  with  the  life  of  Walsh,  his  heirs,  and 
cot  his  administrators,  were  the  proper  persons 
to  sue  upon  it.    The  covenant  is  as  follows: 
"In  consideration  of  the  letting  of  the  above- 


described  premises  and  one  dollar  to  me  paid, 
the  receipt  of  which  is  hereby  acknowledged, 
I  do  hereby  become  surety  for  the  prompt  and 
full  payment  of  the  rent  and  performance  of 


to  accrulDgr  rents.  The  statute  provides  that  if  the 
Administrator  uses  or  occupies  the  same  he  must 
account  for  the  rents. 

The  heirs  are  entitled  to  accruing  rents.  Brijr- 
bam  V.  Hunt,  152  Mass.  257;  Cummings  v.  Watson, 
149  Mass.  282;  Jaques  v.  Gould,  4  Cusb.  884;  Foster 
V.  Gorton,  5  Pick.  1&5:  Gibson  v.  Farley,  16  Mass. 
280;  Lobdell  v.  Hayes,  12  Gray,  236:  Alden  v.  Steb- 
bins,  99  Mass.  616. 

So,  where  a  demandant  conveyed  premises  In 
1887,  and  the  tenant  received  the  rents  and  profits, 
■and  the  writ  of  entry  was  filed  in  June,  1888,  and 
the  demandant  died  in  July,  1888,  leaving  heirs,  the 
administrator  could  not  prosecute  an  action  for 
mesne  profits  from  the  time  of  the  conveyance  to 
the  tenant  to  the  death  of  bis  Intestate,  as  heirs  or 
•devisees are  the  only  persons  who  can  maintain  and 
prosecute  a  real  action,  under  Mass.  Pub.  Stat, 
chap.  165,  §9  14. 15,  chap.  173,  §  12,  and  there  was  no 
statute  authorizing-  an  administrator  who  has  not 
been  licensed  to  sell  the  real  estate  of  bis  intestate 
to  appear  and  prosecute  a  real  action.  The  court 
said  In  what  way  the  rents  and  profits  should  here- 
•covered  in  a  case  of  this  kind  is  a  question  not  be- 
fore us.  It  was  further  said  there  is  strong:  jrround 
for  contending  that  if  the  heirs  had  seasonably 
•come  in  and  prosecuted  this  suit  they  might  have 
recovered  all  the  rents  and  profits  to  which  their 
ancestors  would  have  been  entitled  if  they  had  not 
•died.    Brigham  v.  Hunt,  152  Mass.  257. 

And  where  a  tenancy  at  will  had  terminated  by 
the  death  of  the  owner,  and  the  tenant  continued  to 
occupy  a  part  of  the  real  estate  and  paid  to  the  ad- 
ministratrix rents  accruing  before  and  after  the 
intestate's  death,  but  made  no  further  contract,  the 
administratrix  could  not  maintain  an  action  for 
subsequent  use  and  occupation,  as  the  occupants 
would  be  liable  to  pay  rent  to  the  heirs  at  law  as 
owner,  under  Mass.  Pub.  Stat,  chap  121,  §  3,  Gten. 
Stat.  chap.  90,  f  25,  providing  that  persons  in  pos- 
session of  lands  and  tenements  as  tenants  at  suflTer- 
ance  shall  be  liable  to  pay  rent  therefor  for  such 
time  as  they  may  occupy  or  detain  the  same.  Cum- 
mings V.  Watson,  149  Mass.  262. 

So,  where  rent  by  the  terms  of  the  lease  was  re- 
•servcd  generally,  and  was  not  made  payable  to  any 
particular  person,  and  it  was  expressly  agreed  to 
be  paid  quarter  yearly  during  the  whole  term  of 
three  years,  it  was  held  that  the  lease  did  not  ter- 
minate on  the  death  of  the  lessor.  It  was  further 
held  that  the  agreement  to  deliver  up  the  premises 
to  the  lessor  or  his  attorney  peaceably  and  quietly 
at  the  end  of  the  term  meant  at  the  end  of  three 
years,  and  the  heirs  were  entitled  to  the  rent  after 
the  death  of  the  intestate.  Jaques  v.  Gould,  4 
Cusb.  384. 

Until  the  executor  or  administrator  sold  the  real 
estate  according  to  license  obtained  from  the 
•court,  the  heirs  rightfully  in  possession  were  enti- 
tled to  rents  and  'profits,  and  rents  accruing  after 
the  decease  could  not  be  said  to  be  the  goods,  chat- 
tels, rights,  or  credits  of  the  deceased,  as  they  were 
incident  to  the  reversion.  Gibson  v.  Farley,  16 
Mass.  280. 

Mass.  Stat.  1789,  chap.  11,  §  2,  providing  that  the 
Judge  of  probate  should  appoint  referees  to  ascer- 
tain what  the  executor  or  administrator  ought  to 
credit  in  his  account  for  the  use  and  occupation  of 
the  real  estate  did  not  give  executors  and  adminis- 
trators the  right  to  have  the  rents  of  the  real  estate 
for  the  use  of  creditors,  but  was  a  provision  for  a 
case  where  they  might  happen  themselves  to  be  oc- 
cupants, by  providing  a  mode  in  which  they  ought 
to  account  for  the  use  of  those  to  whom  the  same 
might  belong,  and  where  the  estate  was  insolvent 
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the  heirs  were  entitled  to  rents  until  the  estate  was 
sold  for  the  payment  of  debts  or  entered  by  the 
mortgagee.    Gibson  v.  Farley,  16  Mass.  280. 

In  Drinkwater  v.  Drinkwater,  4  Mass.  353,  it  was 
said  that  "at  law  the  lands  descend  to  the  heir  sub- 
ject to  the  payment  of  debts,  if  there  be  a  defi- 
ciency of  personal  assets.  The  administrator  fre- 
quently enters  on  the  land,  and  accounts  for  the 
rents  and  profits  in  the  probate  court:  and  this 
practice  may  not  be  inconvenient  to  the  heirs. 
For  the  profits  become  a  part  of  the  fund,  if 
wanted,  for  the  payment  of  the  debts;  and,  if  not 
wanted,  they  form  a  part  of  the  distributive  shares 
of  the  personal  estate.  But  in  law  the  administra- 
tor has  no  right  to  enter  into  the  lands,  or  to  take 
the  profits.  He  has  no  interest  in  them,  but  a 
naked  authority  to  sell  them  on  license  to  pay  the 
debts,  when  the  personal  estate  is  insufflolent.** 

In  Lobdell  v.  Hayes,  12  Gray,  236,  it  was  said  that 
"u|)on  the  decease  of  the  owner  of  real  estate,  it 
descends  to  and  vests  in  his  heirs  at  law,  unless 
otherwise  disposed  of  by  his  will.  It  vests  in  his 
heirs,  however,  subject  to  the  payment  of  bis  debts. 
But  until  a  sale  is  lawfully  made  for  that  purpose 
the  heirs  may  enter  upon  the  estate  and  receive  the 
rents  and  profits.*' 

Where  the  widow  of  an  intestate  before  the  ap- 
pointment of  an  administrator  leased  land  and  ani- 
mals belonging  to  the  intestate's  estate,  it  was  held 
that  the  widow  had  no  right  to  lease  the  estate  of  the 
intestate  and  the  lease  was  void  and  the  tenants 
acquired  no  rights  under  it,  and  the  administrator 
could  recover  the  increase  of  chattels,  and  the 
heirs  could  recover  the  share  of  the  products  in 
trover  as  against  the  attaching  creditors  of  the 
tenant    Foster  v.  Gorton,  6  Pick.  185. 

In  Cummings  v.  Watson.  149  Mass.  26S.  it  was  said 
that  whether  the  administrator  could  sue  as  such 
if,  while  in  possession  of  the  realty,  she  bad  let  the 
premises  to  the  defendant  and  they  had  promised 
to  pay  rent  to  her,  need  not  be  decided. 

An  administrator  who  collects  accruing  rents  is 
liable  to  the  heirs  for  the  same.  Lobdell  v.  Hayes, 
12  Gray,  236. 

And  the  same  was  said  to  be  the  rule  in  Drink- 
water V.  Drinkwater,  4  Mass.  353. 

An  administrator  is  liable  to  account  in  the  pro- 
bate court  for  accruing  rents  collected  by  hiok 
Brooks  V.  Jackson,  125  Mass.  307;  Stearns  v.  Steams, 
1  Pick.  167. 

And  the  same  was  said  to  be  the  rule  in  Palmer 
V.  Palmer,  13  Gray,  326. 

Upon  the  decease  of  the  owner  of  real  estate  un- 
til a  sale  was  lawfully  made  to  pay  his  debts,  the 
heirs  could  enter  upon  the  estate  and  receive  the 
rents  and  profits,  and  their  Interest  was  determined 
only  by  the  sale.  In  this  case  as  shown  by  tbe 
agreed  statement  of  facts  the  administrator  col- 
lected the  rents  and  managed  the  estate  as  agent 
for  the  parties  in  interest  Lobdell  v.  Hayes,  12 
Gray,  236. 

In  Brooks  v.  Jackson,  125  Mass.  307,  it  was  said 
that,  under  Mass.  Gen.  Stat.  chap.  98,  §  8,  Rev.  Stat 
chap.  67,  §  6,  Stat  1789,  chap.  11,  6  2,  providing  that 
if  the  executor  or  administrator  uses  or  occupies 
any  part  of  the  real  estate  he  shall  account  for  the 
income  thereof  as  ordered  by  the  probate  court, 
with  his  assent  and  the  assent  of  such  other  parties 
interested  as  are  present  at  the  rendering  of  the 
account:  **This  provision  has  always  been  con- 
strued as  applying  as  well  to  rents  received  by  the 
executor  or  administrator  as  to  the  use  of  real  es- 
tate occupied  by  him  in  person;  and  we  can  have  no 
doubt  that  it  extends  to  his  occupation  or  receipt 
of  rents  from  the  time  of  the  death  to  whioh  his 
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the  covenants  as  specified  in  the  above  lease  to 
be  paid  by  Ida  E.  Small  to  John  Walsh.  Wit- 
ness my  hand  and  seal,  the  twenty-eighth  day 
of  November,  a.  d.  1892. 

**Wm.  A.  Packard.  [Seal.]" 


The  contract  raises  a  question  of  construc- 
tion as  well  as  a  question  of  law  when  the 
construction  is  settled.  It  does  not  mention 
heirs,  executors,  administrators,  or  assigns, 
and  courts  are  a  little  slower  to  enlarge  by 


appointment  relates.  It  requires  him  to  account 
for  rents  and  profits  received  or  enjoyed  by  him  to 
none  but  those  to  whom  they  belongr;  and  if  he  is 
himself  the  heir  or  devisee  he  is  not  obligred  to  ac- 
count for  them  at  ail.  When  he  is  not  himself  heir 
or  devisee,  he  is  required  by  the  statute  to  account 
for  them  in  the  probate  court,  but  to  the  heirs  or 
devisees  only,  unless  they,  either  expressly,  or  by 
implication  from  assentinfr  to  his  accounts  in 
which  he  chargt)d  himself  with  rents  as  part  of  the 
jireneral  assets,  have  a^rreed  that  they  shall  be  ap- 
plied to  the  payment  of  debts,  leifades,  and  ex- 
penses of  administration,  in  which  case  he  is 
chargeable  accordingly." 

Where  an  administrator  gave  bond,  made  an  in- 
ventory and  included  real  estate  in  his  inventory, 
-filed  an  account  showing  personal  assets  and  real 
estate,  and  sold  the  real  estate  and  received  $50  for 
rents  before  the  time  of  sale,  and  a  creditor  brought 
suit,  it  was  held  that  the  $50  received  for  rent  after 
two  years  had  expired  from  giving  his  bond  did  not 
Appear  to  be  assets,  but  belonged  to  the  heir.  Al- 
<len  V.  Stebbins,  99  Mass.  616. 

In  Palmer  v.  Palmer,  13  Gray.  SM,  it  was  said  that 
strictly  an  administrator  has  nothing  to  do  with 
the  real  estate  of  his  intestate  except  to  execute  the 
power  to  sell  it  for  the  payment  of  debts  when 
necessary  and  he  has  obtained  the  authority,  but 
sometimes  by  an  arrangement  with  heirs  he  takes 
the  profits  of  the  whole  for  the  benefit  of  the  es- 
tate, and  if  so  he  must  account  for  what  he  may  re- 
ceive as  assets.  But  it  was  held  that  if  one  of  the 
heirs  has  been  in  possession  the  fact  that  he  is  also 
one  of  the  administrators  will  not  impose  upon 
bim  the  obligation  to  account  for  profits  which  any 
of  the  heirs  may  rightfully  take  and  retain  so  long 
as  their  title  is  not  devested  by  the  sale. 

(Mass.  Stat.  1836,  chap.  07,  f  6,  provides  that  if  any 
part  of  the  real  estate  shall  be  used  or  occupied  by 
the  executor  or  administrator  he  shall  account  for 
the  income  thereof.) 

And  an  administrator  could  occupy  the  real  es- 
tate of  his  intestate  with  the  consent  of  the  heirs, 
Accounting  for  the  rents  as  might  be  agreed  on  by 
the  parties  or  as  should  be  determined  by  commis- 
fiionersy  under  Mass.  Stat.  1789,  chap.  11,  authorizing 
the  appointment  of  three  disinterested  persons  as 
oommissioners  to  inquire  and  determine  what  was 
the  annual  value  of  the  estate,  and  the  sum  Justly 
chargeable  in  that  behalf  to  the  administrators, 
and  where  administrators  had  voluntarily  credited 
rents  in  their  first  account,  and  the  administrators 
continued  to  occupy  the  lands  without  notice  to 
the  heirs  of  any  change,  the  latter  had  the  right  to 
consider  that  they  were  still  holding  on  the  same 
terms,  and  would  be  chargeable  in  the  same  man- 
ner as  before.    Steams  v.  Stearns,  1  Pick.  157. 

But  an  action  could  not  be  maintained  on  an  ad- 
ministrator's bond  against  bis  sureties  for  rents  of 
the  real  estate  received  by  the  administrator,  under 
Mass.  Pub.  Stat.  chap.  144,  f  5,  providing  that  'if 
the  real  estate  has  been  used  or  occupied  by  an 
exc^cutor  or  administrator,  he  shall  account  for  the 
Income  thereof  as  ordered  by  the  prot)ate  court 
-with  the  assent  of  the  executor  or  administrator 
and  of  such  other  parties  interested  as  are  present 
at  the  rendering  of  the  account."  It  was  held  that 
the  administrator  was  t^  account  for  the  rents  to 
the  heirs  only,  unless  they,  either  expressly,  or  by 
Implication  from  assenting  to  his  accounts  in  which 
be  has  charged  himself  with  rents  as  assets,  have 
agreed  that  they  shall  be  applied  to  the  payment  of 
legacies  and  expenses  coadministration,  in  which 
case  he  is  to  be  charged*  ccordingly;  and  that  as 
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the  administrator  might  have  received  these  rents 
with  the  consent  of  the  heirs,  a  decree  was  neces- 
sary to  determine  whether  he  was  to  account  for 
them  to  the  heirs  only,  as  well  as  to  determine  their 
rights,  and  until  this  was  done  the  suit  would  not 
lie  on  the  bond.    Choate  v.  Jacobs,  188  Mass.  297. 

And  where  an  administrator  before  the  death  of 
his  intestate  purchased  property  by  title  bond,  and 
took  possession  and  occupied  the  same,  and  ac- 
counted in  his  inventory  for  the  agreed  price  and 
interest,  no  action  could  be  maintained  against  him 
by  the  heirs  at  law  for  any  portion  of  the  rents  and 
profits.    Chenery  v.  Davis,  16  Gray,  89. 

Under  Mass.  Gen.  Stat.  chap.  98,  §  8,  providing 
that  if  the  real  estate  has  been  used  or  occupied  by 
the  executor  or  administrator  he  shall  account  for 
the  income  thereof  as  ordered  by  the  probate  court 
with  the  assent  of  the  executor  or  administrator 
and  of  such  other  parties  interested  as  are  present 
at  the  rendering  of  the  account,  where  a  widow 
who  was  also  one  of  the  administrators  occupied 
the  homestead  since  the  death  of  her  husband 
Jointly  with  two  minor  heirs  of  whom  she  was  the 
guardian,  and  one  adult  heir,  and  a  part  of  the  time 
with  two  others  of  seven  heirs,  the  administrators 
were  not  required  to  account  for  use  and  occupa- 
tion.   Almy  V.  Crapo,  100  Mass.  818. 

Where  a  decedent  owned  a  lease  for  99  years,  it 
was  held  to  be  a  chattel  which  an  administrator 
could  dispose  of  in  the  same  manner  as  the  personal 
property  of  the  intestate.  Gay's  Petition,  6  Mass. 
419. 
MtcMgan, 

Under  a  statute  the  administrator  was  entitled  to 
the  accruing  rents?  if  he  asserted  his  right  against 
the  heirs.  This  statute  was  repealed  in  1871  but  was 
substantially  re-enacted  in  1881. 

So,  under  Mich  Ck)mp.  Laws,  f  2904,  providing  that 
the  executor  or  administrator  shall  have  a  right  to 
the  possession  of  all  the  real  estate,  and  may  re- 
ceive the  rent  until  the  estate  shall  have  been  set- 
tled or  delivered  over  by  order  of  the  probate  court 
to  the  heirs  or  devisees,  the  administrator  had  no 
power  to  sell  the  land,  but  he  «eas  authorized  to  re- 
ceive the  rents,  issues,  and  profits  for  which  he  was 
required  to  account,  and  he  may  let  the  real  estate, 
or,  if  it  was  let  by  the  decedent,  he  may  receive  the 
rents,  but  he  could  make  no  disposition  of  it  by  let- 
ting or  otherwise  to  interfere  with  the  settlement 
of  the  estate  or  the  sale  for  that  purpose.  Kline  v. 
Moulton,  11  Mich.  370. 

Michigan  Comp.  Laws,  §  2904,  merely  permitted 
the  representatives  to  claim  possession  if  they  saw 
fitto  demand  it,  and  did  not  deprive  the  heirs  of  the 
right.  It  was  said  that  previous  to  the  Itevlsion  of 
1846,  the  personal  representative  had  nothing  to  do 
with  the  real  estate  except  to  sell  it  under  an  order 
of  the  probate  court,  and  that  the  real  estate  de- 
scended to  the  heir,  who  alone  was  entitled  to  sub- 
sequent rents  and  profits.  Streeter  v.  Paton,  7 
Mich.  341. 

In  Baxter  v.  Robinson,  11  Mich.  520.  It  was  said 
that  In  Streeter  v.  Paton,  7  Mich.  341,  it  was  said  by 
Manning.  J.,  that  the  heir  was  entitled  to  the  pos- 
session unless  possession  was  taken  or  claimed  by 
the  administrator  under  a  statute  giving  him  the 
right  of  possession  and  of  the  rents  and  profits  un- 
til the  estate  was  settled. 

Mich.  Comp.  Laws  1857,  S  2904,  did  not  deprive 
the  heirs  of  their  right  to  the  possession  of  real  es- 
tate, and  to  the  rents  and  profits.  They  were  en- 
titled to  the  same  until  the  executor  or  administra- 
tor took  possession  or  claimed  the  right  thereto 
under  the  statute,  and  until  such  action  would  not 
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implication  the  undertaking  of  a  surety  or 
guarantor  than  they  are  to  enlarge  that  of 
the  principal  parly.  But  perhaps  the  word 
"surety,"    although    seemingly    inartificially 


used,  coupled  with  the  nature  and  object  of 
the  contract,  makes  the  collateral  undertaking 
as  large  as  the  principal  one.  We  will  assume 
that  it  is  to  be  read  in  the  broader  sense.     We 


be  accountable  to  any  person  for  the  rents  and 
profits.    Howard  v.  Patrick,  38  Mich.  795. 

In  Campau  v.  Campau,  19  Mich.  116,  it  was  said 
that  an  administrator  was  only  ffiven  the  right  to 
receive  the  rents  and  profits  while  the  estate  was  in 
process  of  settlement,  under  Mich.  Ck)mp.  Laws, 
6  :i!904.  Rev.  184«.  chap.  71,  6  7. 

Under  Mich.  Comp.  Laws  1667,  fi  2904,  the  admin- 
istrator had  the  right  to  the  possession  of  the  real 
estate  and  rents  and  profits  until  the  estate  should 
be  settled  or  delivered  over  by  order  of  the  probate 
court  to  the  heirs  or  devisees,  but  this  was  repealed 
by  act  of  March  29, 1871,  Sess.  Laws  1871,  p.  80.  It  was 
held  that  the  legislature  could  take  away  from  the 
administrator  the  power  of  taking  and  holding  the 
possession  of  rents  and  profits,  and  that  this  could 
be  done  as  well  after  as  before  they  had  taken  pos- 
session.   Campau  v.  Campau,  25  Mich.  127. 

Mich.  Sess.  Laws  1871,  p.  278,  authorizing  execu- 
tors or  administrators  to  take  possession  of  the 
realty  of  deceased  persons,  to  lease  from  year  to 
year  and  cancel  or  modify  any  leases  given  by  the 
decedent  during  hia.  lifetime,  and  to  keep  prop- 
erty in  repair,  and  to  receive  rents  and  proceeds 
until  the  estate  is  settled,  changed  the  rule,  as  be- 
fore this  statute  the  personal  representative  had  no 
control  over  the  realty  except  as  power  may  be 
granted  in  certain  cases,  and  the  rents  belonged 
absolutely  and  completely  to  the  heirs  or  devisees, 
and  this  statute  did  not  take  away  vested  rights 
that  accrued  before  its  passage.  Vau  Fleet  v.  Van 
Fleet.  49  Mich.  610. 

So.  where  an  heir  was  in  possession  under  a  lease 
made  by  his  father,  which  was  to  terminate  at  his 
father's  death,  and  the  administrator  allowed  the 
heir  to  remain  in  possession  pending  probate  pro- 
ceedings of  a  will,  upon  his  executing  an  agree- 
ment authorizing  the  administrator  to  withhold 
from  his  share  the  rent,  on  the  failure  of  the  beir 
to  pay  the  rent  the  administrator  was  entitled  to 
summary  proceedings  to  recover  possession,  if  the 
share  of  tbe  assets  in  case  the  will  was  probated 
would  be  insufficient,  as  it  was  the  duty  of  the  ad- 
ministrator to  exercise  the  right  which  the  statute 
gave  him  to  obtain  possession  and  to  collect  rents 
and  profits  for  the  executor  or  for  the  distribution 
of  the  estate  in  case  there  was  no  executor.  Wil- 
marth  v.  Keed,  83  Mich.  44. 

Where  the  widow  remained  in  possession  of  the 
real  estate  of  her  deceased  husband  it  was  held  that 
on  a  bill  of  foreclosure,  she  could  not  be  required 
to  account  for  the  rents  and  profits.  Kltchell  v. 
Mudgctt,  37  Mich.  87. 
Minnesota. 

Under  the  statutes  of  this  state  the  administrator 
is  entitled  to  the  accruing  rents,  as  against  the 
heirs,  during  administration. 

In  Miller  v.  Hoberg,  22  Minn.  249,  it  was  said  that 
under  Minn.  Ocn.  Stat.  chap.  52,  S  6,  giving  the  ad- 
ministrator tbe  right  to  the  possession,  and  to  the 
rents,  issues,  and  profits,  tbe  heirs  have  the  right 
to  the  possession  as  against  everyone  but  tbe  ad- 
ministrator or  his  tenants,  and  tbe  administrator 
has  the  right  to  the  possession  as  against  the  heirs 
or  any  other  person  until  the  estate  is  settled  or 
until  delivered  over  by  order  of  the  probate  court. 

And  in  State,  Beals,  v.  Ramsey  County  Probate 
Court.  25  Minn.  22,  it  was  said  that  under  Minn. 
Gen.  Stat.  chap.  52,  9  6,  an  executor  or  administra- 
tor was  entitled  to  the  possession  of  rents,  issues, 
and  profits  of  real  estate  until  the  estate  was  set- 
tled or  delivered  over  by  order  of  the  probate  court 
to  the  heir,  and  under  f  7  be  was  accountable  for 
the  income  of  the  real  estate  while  it  remained  in 
his  possession, 
40  L.  R.  A. 


In  Smith  v.  Park.  31  Minn.  70,  it  was  said  that  un- 
der Minn.  Gen.  Stat.  1866,  chap.  52,  S  6,  authorizinjr 
an  administrator  to  lease  land  during  the  period  of 
administration,  this  right  conferred  by  the  statute 
for  the  purpose  of  administration  was  limited  to 
that  period. 
MlflsiBBippi. 

The  accruing  rents  belong  to  the  heirs.  But  un. 
der  a  statute  the  administrator  by  order  of  the  pro- 
bate court  could  lease  the  plantation  for  three 
years.  The  administrator  may  become  liable  to 
heirs  for  rent  collected  by  him  as  trustee,  or  at 
their  election  they  may  charge  him  for  net  profits 
if  he  works  the  plantation.  An  apportionment  of 
rent  is  provided  for  by  statute  if  a  tenant  for  life 
dies  before  rent  matures. 

So,  where  a  creditor  obtained  a  judgment  against 
an  administrator  the  latter  could  not  by  a  bill  in 
equity  set  oflT  the  Judgment  by  an  account  of  renia 
due  from  the  Judgment  creditor,  as  tbe  heirs  were 
entitled  to  the  rents,  and  the  administrator  waa 
liable  for  the  debt,  and  there  was  no  privity.  Bul- 
lock V.  Sneed,  13  Smedes  &  M.  298. 

And  under  Miss.  Rev.  Code  1871,  6 1636.  giving  a 
remedy  to  the  executors  or  administrators  of  any 
person  unto  whom  any  rent  is  or  shall  be  due  and 
not  paid  at  the  time  of  his  death,  by  an  action  of 
debt,  covenant,  or  assumpsit  for  all  such  arrearagra 
of  rent,  and  also  the  remedy  of  distress,  it  was  held 
that  this  section  recognized  the  right  of  the  per- 
sonal representative  to  pursue  any  of  the  remediea 
named  to  recover  rent  due  and  not  paid  to  tbe  les- 
sor at  the  time  of  his  death,  but  it  had  no  applica- 
tion to  rent  which  accrued  after,  and  the  rule  was 
the  same  as  at  common  law,  that  rent  due  at  tbe 
time  of  the  death  of  the  lessor  goes  to  his  personal 
representative,  but  rent  which  accrues  afterward* 
belongs  to  the  heirs.  Blood  worth  v.  Stevens,  51 
Miss.  475. 

An  administrator  was  probably  chargeable  with 
rents  where  he  had  voluntarily  returned  the  rents 
as  charges  in  his  annual  account,  and  tbe  commis- 
sioners following  the  interlocutory  decree  merely 
transferred  to  the  account  stated  by  them  the  items 
in  the  administrator's  own  accounts,  and  he  made 
no  objection  to  the  charge.  The  court  said  that  aft- 
er receiving  rents  for  over  ten  years,  and  profess- 
ing to  account  for  them  in  his  trustee  capacity,  it 
would  be  monstrous  now,  after  tbe  claim  against 
him  in  every  capacity  is  barred  by  limitation,  to 
pero^it  him  to  raise  the  objection  now  insisted  on. 
The  court  further  said  that  the  rents  belonged  to 
the  distributees,  and  they  had  the  right  to  advance 
them  or  any  other  money  belonging  to  them  for  the 
payment  of  debts,  so  as  to  protect  the  specific 
property.    Crowder  v.  Shackelford,  35  Miss.  321. 

And  where  an  administrator  carried  on  the  plan- 
tation without  authority  for  the  heirs,  be  was  lia- 
ble for  tbe  net  profits  or  for  the  reasonable  hire  and 
rent  at  the  election  of  the  heirs,  and  when  the  heirs 
made  an  election  it  was  irrevocable.  French  v. 
Davis,  38  Miss.  167. 

In  Trotter  v.  Trotter,  40  Miss.  704,  it  was  said  that 
if  an  administrator  worked  a  plantation  with  the 
assent  of  the  heirs  they  could  not  charge  him  as  for 
the  wrongful  act  with  rent,  in  a  petition  in  the  pro- 
bate court  on  the  ground  that  he  had  obtained  no 
order,  and  if  the  administrator  carried  on  the  busi- 
ness without  their  consent  and  without  an  order  of 
court,  he  was  not  amenable  to  the  probate  court, 
but  was  liable,  if  at  all,  to  the  beir  to  whom  the 
land  descended  immediately  on  tbe  death  of  tbe 
ancestor. 

An  administrator  was  i)^t  authorized  to  lease  or 
cultivate  wild  land,  but  was  entitled  to  lease  and 
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have  no  doubt  that  it  continues  to  run  after 
the  death  of  the  original  covenantee.  But, 
supposing  heirs,  executors,  and  assigns  to  have 
been  mentioned,  it  seems  to  be  settled  in  this 


commonwealth  that  the  instrument  would  not 
work  like  a  letter  of  credit  offering  a  new  con- 
tract to  the  successors  of  Walsh  (Saunders  y. 
Saunders,   154  Mass.  887,  888;  Abbott  v.  Bills, 


hire  the  plantation  or  farm  for  three  years,  under 
Miss,  act  Nov.  22, 1865,  Pamph.  Laws  1865,  140, 141. 
authorizing  the  personal  representative  to  lease 
and  hire  for  a  term  not  ozceedinsr  three  yean  the 
plantation.    Murphy  v.  Thomas.  41  Miss.  429. 

In  Bloodworth  v.  Stevens,  61  Miss.  475,  it  was  said 
that  Miss.  Rev.  CJode  1871,  §  1639,  providing  that  If 
the  tenant  for  life  die  before  the  day  when  any 
rent  is  to  become  due,  the  executor  or  administra- 
tor may  recover  the  proportion  of  rent  which  ac- 
crued before  the  time  of  his  death,  was  an  excep- 
tion to  the  common-law  rule  in  behalf  of  a  life  ten- 
ant who  had  made  a  demise  and  died  and  gave  to 
his  personal  representatives  the  rent  up  to  the  time 
of  his  death  proportionately. 
JdififlonrL 

The  heirs  are  entitled  to  accruing  rents  except  in 
-certain  cases  provided  for  by  statute.  And  the 
heirs  allowing  the  administrator  to  collect  rents 
may  be  bound  by  estoppel.  A  statute  authorizes 
the  administrator  in  certain  cases  to  lease  the  land 
for  short  terms,  and  an  administrator  collecting 
rents  is  liable  therefor.  A  foreign  administrator 
has  no  authority  to  collect  accruing  rents.  An  ap- 
portionment will  be  made  of  accruing  and  accrued 
rents. 

Unaccrued  rent  on  land  after  the  death  of  the 
owner  belonged  to  the  heirs  and  not  to  the  adminis- 
trator, except  in  certain  cases  provided  for  by  the 
Missouri  statute,  subjecting  real  estate  to  liabilities 
for  debts  and  the  like.  Shouse  v.  Krusor,  24  Mo. 
App.  279. 

In  Eoir  V.  Tompkins,  2  Mo.  App.  464,  it  was  said, 
under  Wagner's  (Mo.)  Stat.  89,  i  48,  directing  that 
-executors  and  administrators  under  the  direction 
of  the  court  shall  lease  the  real  estate  for  any  term 
not  more  than  two  years,  and  shall  receive  and  re- 
cover rents,  the  rents  so  collected  are  necessari- 
ly assets  in  the  hands  of  the  executor  or  admin- 
istrator. 

And  under  Mo.  act  January  IZ,  182S,  authorizing 
the  administrator  to  lease  out  the  real  estate  of  an 
intestate  who  shall  have  died  without  leaving  any 
heirs  or  legal  representatives,  an  administrator 
-could  recover  in  assumpsit  for  the  use  and  occupa- 
tion of  the  house  of  the  intestate  after  his  death. 
Hector  v.  Ranken,  1  Mo.  871. 

And  in  Lass  v.  Eisleben,  60  Mo.  122,  it  was  said 
that  an  administrator  under  the  direction  of  the 
probate  court  or  courts  having  probate  jurisdic- 
tion could  make  short  leases  of  the  real  estate  be- 
longing to  the  decedent.  * 

Where  distributees  neglected  to  take  possession 
of  land,  and  allowed  the  administrator  to  collect 
their  rents  and  disburse  them  as  administrator, 
they  could  not  afterwards  prevent  the  payment  by 
the  administrator  of  a  claim  against  the  estate  by 
asserting  that  the  rents  belonged  to  them.  The 
-court  said,  having  allowed  their  rents  to  remain  in 
the  hands  of  the  administrator,  and  having  allowed 
him  to  collect  the  rents  and  treat  them  as  moneys 
belonging  to  the  estate,  and  disburse  them  as  such, 
they  cannot  be  allowed  now  to  recoup  themselves 
by  iasing  their  hands  upon  this  Judgment  in  pref- 
erence to  a  creditor  of  the  estate.  Tyler  v.  Priest, 
Si  Mo.  App.  272. 

Under  Mo.  Rev.  Stat.  8S  70, 129, 190, 146,  making  it 
the  duty  of  an  administrator  to  inventory  real  es- 
tate, and  providing  that  he  may  lease  it  for  short 
terms  under  the  direction  of  the  probate  court,  and 
that  whenever  the  court  shall  be  satisfied  that  any 
real  estate  need  not  be  sold  or  leased  for  the  pay- 
mentof  debts,  the  executor  or  administrator  shall 
be  ordered  to  deliver  possession  of  the  same  to 
those  entitled  to  it,  rents  collected  by  an  adminis- 
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trator  which  he  was  not  bound  to  collect  were  as- 
sets when  collected,  and  if  the  administrator  leased 
the  realty  without  authority,  and  received  rents, 
these  rents  would  be  assets,  and  he  should  account 
for  them.    Lewis  v.  Carson,  16  Mo.  App.  342. 

In  Lewis  v.  Carson,  93  Mo.  567,  it  was  said  that  un- 
der Mo.  Rev.  Stat.  M  70, 129, 130, 143,  an  administra- 
tor under  the  order  of  the  probate  court  may  lease 
the  real  estate  and  collect  the  rents.  It  was  held 
that  '^although  the  executor  or  administrator  takes 
possession  of  real  estate  and  collects  the  rents  aris- 
ing therefrom  without  an  order  of  the  probate 
court,  he  and  his  sureties  on  his  bond  must  account 
therefor.  This  is  no  longer  a  debatable  question 
in  this  state."  Gamble  v.  Gibson,  59  Mo.  592;  Dix  v. 
Morris,  66  Mo.  514." 

In  Hartnett  v.  Fegan,  3  Mo.  App.  1.  it  is  said  that 
an  administrator  as  such  had  no  interest  In  the  real 
estate  of  his  intestate ^yond  a  naked  power  to  sell 
or  lease  under  the  direction  of  the  probate  court 
for  the  pasnnent  of  debts,  and  that  if  he  leased  the 
land  without  authority  from  the  court  the  rents  ro- 
C3ived  would  be  assets  in  his  hands,  and  he  should 
account  in  a  settlement  for  rents  received,  whether 
with  or  without  the  direction  of  the  probate  court. 

In  McPike  v.  McPike,  111  Mo.  216,  it  Was  said  that 
under  Mo.  Rev.  Stat.  chap.  1,  art.  4,  fi  69;  art.  5,  f §  93, 
94;  art.  7,  fi§  129, 130;  art.  8,  §  145,  requiring  an  ad- 
ministrator to  inventory  the  real  estate,  and  au- 
thorizing him  under  an  order  of  the  probate  court 
to  lease  the  real  estate  and  collect  the  rents,  the 
receiving  of  rents  and  sale  of  realty  were  clearly 
within  the  scope  of  the  lawful  exercise  of  his  au- 
thority as  administrator  under  certain  circum- 
stances, and  if  without  an  order  of  court  be  as- 
sumed'to  take  the  rents  by  color  of  hisoflSoe,  he 
was  estopped  from  pleading  his  own  failure  to  per- 
form the  conditions  precedent,  and  the  collection 
of  rents  and  the  proceeds  of  sale  were  within  the 
scope  of  his  duties,  and  his  sureties  were  bound. 

In  this  case  it  was  said  that  *'at  common  law  the 
administrator  had  nothing  whatever  to  do  with 
the  real  estate  of  his  intestate.  It  descended  to  the 
heirs.  Accordingly  at  the  common  law,  and  in 
those  states  generally  where  the  common  law  has 
been  adopted,  and  only  modified  to  tbe  extent 
of  permitting  a  sale  of  the  lands  to  pay  debts,  it  has 
generally  been  held  that  where  an  administrator 
came  into  the  possession  of  rents  from  the  realty 
or  the  proceeds  of  sale,  he  was  chargeable  therefor 
individually  as  a  trustee  or  trespasser,  but  not  In 
his  character  as  administrator." 

Under  Mo.  Rev.  Stat,  f  129,  providing  for  lease  of 
lands  by  an  administrator  in  this  state,  such  lands 
could  not  be  leased  by  a  foreign  administrator. 
Crockett  v.  Althouse,  85  Mo.  App.  404. 

And  in  the  absence  of  proof  as  to  what  was  the 
law  in  Illinois  the  common  law  was  held  to  control, 
and  under  Missouri  Revised  Statutes,  authorizing 
au  administrator  under  an  order  of  the  probate 
court  to  lease  the  real  estate  and  collect  the  rents, 
he  was  not  liable  as  such  administrator  for  rents 
collected  in  Illinois,  where  such  rents  were  re- 
ceived as  the  attorney  in  fact  or  guardian  ad  litem 
for  the  heirs,  and  not  as  administrator.  McPike  v. 
McPike.  HI  Mo.  216. 

Rents  accruing  prior  to  the  testator's  death  be- 
longed to  the  administrator,  and  those  accruing 
after  such  death  passed  to  the  heirs,  unless  the  pro- 
bate court  directed  the  administrator  to  take  pos- 
session, but  such  an  order  of  the  probate  court 
would  not  ratify  the  collection  wrongfully  made 
by  the  administrator  previous  to  such  order, 
fiealey  v.  Blake,  70  Mo.  App.  229. 

And  Mo.  Rev.  Stat.  •  129,  providing  that  no  ad- 
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158  Mass.  896),  if  that  would  make  any  differ- 
ence when  there  has  been  no  purchase  on  the 
faith  of  it;  and  therefore,  apart  from  other 
reasons,  the  only  ground  on  which  the  heirs 


can  be  preferred  to  the  administratrices  as  the 
proper  plaintiffs  is  that  the  covenant  runs  witbr 
the  land,  or,  more  accurately,  runs  with  tiie 
estate  of  the  covenantee,  and  that  the  heirs  are- 


ministrator  or  executor  except  an  executor  acting 
under  a  will  shall  rent  or  control  the  real  estate  of 
the  deceased,  unless  the  probate  court  shall  be  sat- 
isfied that  It  iB  necessary  to  rent  said  estate  for  the 
payment  of  debts,  and  make  an  order  of  record  re- 
quiring such  administrator  or  executor  to  take 
possession  of  and  rent  the  same  for  a  period  not 
exceedin^r  two  years,  did  not  have  a  retrospective 
effect,  and  was  only  intended  to  affect  future  rents. 
Bealey  v.  Blake,  70  Mo.  App.  229. 

Where  a  deed  reserved  to  the  grantor  the  use  of 
the  land  or  the  rents  and  profits  arisioff  from  it 
duringr  his  life  and  the  life  of  his  wife,  the  personal 
representative  of  the  grantor  was  entitled  to  money 
for  the  use  and  occupation  after  the  death  of  the 
grrantor  and  before  the  death  of  his  wife.  It  was 
said  that  the  deed  did  not  create  the  relation  of 
landlord  and  tenant,  as  a  rent  strictly  speaking 
must  be  certain,  and  here  there  was  no  reservation 
of  anythingr  certain.  The  entry  of  the  defendant 
under  the  deed  impliedly  raised  a  promise  to  pay 
for  the  use  and  occupation,  and  that  promise  to  the 
grantor  was  transmissible  to  his  personal  repre- 
sentative. Logan  V.  Caldwell,  23  Mo.  973. 
New  Hampshire. 

Where  the  estate  is  solvent  the  heirs  are  entitled 
to  the  rents,  and  also  in  cases  of  insolvent  estates, 
unless  proper  proceedings  are  taken  by  the  admin- 
istrator under  the  statute. 

So;  where  an  estate  was  solvent  the  administrator 
was  accountable  to  the  heirs,  and  not  to  the  Judge 
of  probate,  for  the  rents  and  profits.  Lucy  v. 
Lucy,65N.  H.9. 

And  where  an  intestate  was  solvent  and  his  real 
estate  vested  in  heirs  at  law,  the  administratrix  im- 
properly charged  herself  with  the  income  arising 
after  the  intestate's  death.  Perkins  v.  Perkins,  68 
N.  H.  405. 

In  Lucy  v.  Lucy,  65  N.  H.  9,  it  was  said:  "It  is 
well  settled  that  in  this  state  real  estate  of  the  in- 
testate,  immediately  upon  his  death,  vests  in  the 
heirs,  subject  to  be  devested  by  proper  proceed- 
ings for  the  payment  of  the  intestate's  debts.  If 
theestate  is  insolvent  and  settled  in  the  insolvent 
course  it  is  the  duty  of  the  administrator  to  take 
possession  of  it,  take  care  of  it,  and  take  the  rents 
and  profits.  But  the  mere  fact  that  the  estate  is 
settled  in  the  insolvent  course  does  not  authorize 
the  administrator  to  have  possession  of  the  rea[ 
estate." 

In  Oregg  v.  Currier,  86  N.  H.  200,  it  was  said  that 
under  N.  H.  Rev.  Stat.  chap.  150,  fi  10,  authorizing 
and  requiring  executors  and  administrators  to  re- 
ceive the  rents  and  profits  of  the  real  estate  in  case 
the  estate  is  insolvent,  and  to  account  for  the  net 
proceeds  thereof  in  his  administration  account, 
generally  the  land  in  other  cases  descends  to  the 
devisees  or  heirs  with  no  right  or  duty  on  the  part 
of  the  executor  or  administrator  as  such  in  any 
way  to  intermeddle  therewith. 

In  Plumer  v.  Plumer,  80  N.  H.  668,  it  was  said  that 
under  N.  H.  Rev.  Stat.  chap.  159,  i  10,  Comp.  Stat 
168.  i  10,  if  the  estate  was  actually  insolvent  no  pos- 
session of  the  real  estate  could  have  been  taken  by 
the  heirs,  and  the  rents  and  profits  would  go  to  the 
administratrix. 

In  Bergin  v.  McFarland,  26  N.  H.  533,  it  was  said 
that  by  Stat  5  Geo.  II..  Pro  v.  Stat  of  N.  H.  1771, 
p.  288,  lands  in  the  colonies  were  subjected  equally 
with  the  personal  estate  of  the  debtor  to  the  pay- 
ment of  debts,  and  by  statutes  of  Massachusetts 
and  by  these  provinces  (N.  H.  Prov.  Stat.  1771,  p. 
90.  4  Geo.  I.;  Mass.  Prov.  Stat  1742,  p.  75, 8  Wm.  III.,) 
power  was  conferred  upon  executors  and  admin- 
istrators to  sell  the  real  estate  to  pay  debts  if  deemed 
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necessary  by  the  proper  court,  but  until  the  estate 
was  thus  taken  from  them  the  heirs  were  entitled 
to  enter  upon  the  property  and  to  take  the  profits 
to  their  own  use,  but  that  a  change  was  made  by  X. 
H.  Rev.  Stat  1829,  chap.  150, 8 10,  providing  that  the 
administrator  shall  receive  the  rents  and  profits  of 
the  real  estate  in  case  the  estate  is  insolvent,  and 
shall  account  for  the  net  proceeds  in  his  adminis- 
tration account 

In  Lane  v.  Thompson,  43  N.  H.  320,  it  was  said 
that  '*untii  the  decree  of  insolvency,  the  heirs  are 
to  be  considered  as  in  the  rightful  possession  of  the 
premises.  After  the  decree  the  administrator  is- 
entitled  to  the  possession;  his  title  commences  at 
the  date  of  the  decree." 
New  Jersey. 

Where  the  rent  did  not  become  due  until  three  or- 
four  days  after  the  intestate's  death,  it  could  not 
be  recovered  by  the  administrator,  but  belonged  to 
the  heir  at  law  and  could  not  be  apportioned.  Allen 
V.  Van  Houten,  19  N.  J.  L.  47. 

Where  a  lease  was  made  by  J.  B.  and  S.,  his  wife,, 
and  the  lessee  covenanted  to  pay  to  J.  B.  and  S.,  his- 
wife,  annual  rent,  and  the  said  S.  survived  her  hua. 
band  and  thereafter  married  J.  Scott,  who  survived 
his  wife,  the  rents  which  accrued  under  the  lease^ 
after  the  decease  of  J.  Scott  did  not  belong  to  his 
representatives.  Condit  v.  Neighbor,  13  N.  J.  L.  83. 

In  Search  v.  Search,  27  N.  J.  Eg.  137,  it  was  said 
that  it  will  be  presumed  until  otherwise  shown  that 
rents  taken  possession  of  by  the  administrator  were 
part  of  the  assets  and  received  rightfully  in  the 
due  administration  of  the  estate. 

New  Jersey  Gen.  Stat.  1895,  6  20,  p.  1208,  provides, 
that  whereas  by  common  law  the  executors  or  ad- 
ministrators of  tenants  in  fee  simple,  tenants  in  fee 
tail,  and  tenants  for  term  of  life,  of  rent  service,, 
rent-charge,  rent-seek  and  fee  farms,  have  no  rem- 
edy to  recover  such  arrearages  of  the  said  rents  or- 
fee  farms  as  were  due  unto  their  testators  or  intes- 
tates in  their  lives,  nor  may  the  heirs  nor  any  per- 
son having  the  reversion  distrain  for  such  arrears^ 
it  is  enacted  that  the  executors  or  administrators- 
of  any  such  person  unto  whom  rent  is  due  and  un- 
paid at  the  time  of  his  death  may  have  an  action  of 
debt  for  such  arrearages,  and  may  distrain  for  the- 
same. 
New  York. 

Under  a  statute  accrued  rent  passes  to  the  ad- 
ministrator. Rent  payable  in  advance  is  held  to 
be  assets.  Accruing  rent  belongs  to  the  heirs.  Ap- 
portionment of  rent  is  provided  for  by  statute. 

Rents  which  accrued  subsequent  to  the  intes- 
tate's death  by  right  went  to  the  heirs,  and  the  ad- 
ministrator  would  have  nothing  to  do  with  them. 
Kohler  v.  Knapp,  1  Bradf.  241. 

So  rent  belonged  to  the  heirs  where  a  testator 
died  intestate  as  to  realty  and  rents,  and  an  admin- 
istrator cum  testamento  annexo  should  not  account 
in  the  surrogate's  court  for  rents.  It  was  further 
held  that  3  N.  Y.  Rev.  Stat  6th  ed.  8  78  (71),  p.  182, 
empowering  the  surrogate  to  distribute  what  shall 
remain  of  an  estate  in  the  hands  of  an  administra- 
tor to  and  among  creditors,  legatees,  widow,  and 
next  of  kin,  did  not  give  him  authority  to  add  to 
the  classes  of  persons  whose  inter^t  he  was  to  su- 
pervise on  a  final  accounting,  and  to  distribute  to 
heirs.    Levy's  Estate,  Tucker  (N.  Y.)  148. 

Where  the  intestate  made  a  contract  with  an- 
other to  work  his  farm  and  to  sell  the  milk  at  a 
cheese  factory  and  divide  the  profits,  it  was  said 
that  if  it  was  a  lease  and  the  relation  of  landlord 
and  tenant  was  created,  and  the  money  which  the 
intestate  was  to  receive,  rent  then  the  administra- 
tor was  not  entitled  to  the  money,  under  N.  Y^ 
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successors  to  that  estate.  The  covenant  is  col- 
lateral to  the  lease  {Virden  v.  ElUworth,  15 
Ind.  144),  and  is  not  affected  by  Stat.  32  Hen. 
yill.  chap.  34;  HarheekY.  Sylvester,  13  Wend. 


608.     See  Jones  ▼.  Parker,  163  Mass.  564,  568. 

In  Aaen  v.  Cvlter,  3  Denio,  284,  801,   a 

similar  covenant  was  held  by  the  supreme 

court  of  New  York  to  pass  to  assigns,  but  the 


Bev.  Stat.  chap.  6,  title  3,  art.  1,  §f  6,  7,  provldlner 
that  rents  reserved  to  the  deceased  which  had  ao- 
orued  at  the  time  of  his  death  are  assets,  and  if  not 
accrued  belon^r  to  the  heirs.  But  it  was  held  not 
to  be  a  lease.    Rt  Strickland,  in  Misc.  4S6. 

In  Griffith  v.  Bdecher,  10  Barb.  432,  where  the  de- 
cedent had  a  title  bond  to  land  on  which  there  was 
some  money  due,  and  the  admlDlstrator  collected 
the  rents  for  two  years  and  sold  the  interest  of  the 
decedent  in  the  contract,and  used  part  of  the  money 
for  paying  the  debts,  it  was  held  that  the  interest 
in  the  contract,  which  was  about  $1,400  over  and 
above  the  money  due  upon  it,  was  real  estate  and 
descended  to  the  heirs.  It  was  said:  **AKain,  the 
statute  (2  Rev.  Stat.  82,  8  6)  points  out  explicitly 
what  are  assets,  and  land  contracts  are  not  enum- 
erated;  while  f  8  declares  that  the  rifrht  of  the  heir 
to  any  property  not  enumerated  in  the  6th  section 
shall  not  be  impaired  by  the  general  terms  of  the 
section.** 

An  administrator  had  no  authority  to  make  an 
agreement  as  to  rents  with  a  party  who  married 
the  widow,  that  in  consideration  of  the  administra- 
tor paying  him  |250  a  year  for  boarding  his  wife's 
children  he  would  release  all  claim  to  the  rent  of 
the  real  estate  of  the  intestate  which  he  had  in  right 
of  his  wife,  so  long  as  the  agreement  in  respect  to 
board  should  be  executed.  It  was  held  that  the 
administrator  was  deemed  to  have  acted  in  his  per- 
sonal right,  and  that  the  children  could  not  require 
the  administrator  to  account  for  rents  under  that 
airreement.    HlUman  v.  Stephens,  16  N.  Y.  278. 

Accrued  rents  should  go  to  the  administrator, 
and  rents  payable  in  advance,  which  were  due  or 
bad  accrued,  under  N.  T.  Rev.  Stat  (3  Banks,  7th 
ed.  2206),  title  3,  chap.  6,  pt.  2,  9  6,  providing  that 
there  shall  be  included  among  the  property  of  a 
decedent's  estate  which  shall  be  assets  and  pass  as 
such  to  his  executors  and  administrators  as  part  of 
the  personalty,  rents  reserved  to  the  deceased 
which  had  accrued  at  the  time  of  his  death.  Miller 
V.  Crawford.  26  Abb.  N.  C.  376. 

In  Miller  v.  Crawford.  26  Abb.  N.  C.  376,  it  was 
said  it  would  seem  that  the  common-law  rule  still 
prevailed  as  to  rents  which  were  not  payable  in 
advance,  and  which  did  not  become  due  until  after 
the  intestate's  death,  but  which  were  partly  earned 
before  his  death,  if  N.  T.  Acts,  chap.  642,  S  1»  pro- 
viding that  all  rents  reserved  on  any  lease  granted 
after  the  passing  of  this  act  shall  be  apportioned 
so  that  on  the  death  of  any  person  interested  in 
such  rents  or  in  the  estate  or  fund  from  which  the 
same  shall  issue  or  be  derived,  or  on  the  determina- 
tion by  any  other  means  whatever  of  the  interest 
of  any  such  person,  he  or  she  and  his  executors, 
administrators,  or  assigns  shall  be  entitled  to  a  pro- 
portion of  such  rents,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last 
period  of  payment  thereof  respectively  (as  the  case 
may  be),  including  the  day  of  the  death  of  such 
person,  did  not  apply. 

On  the  death  of  the  landlord  and  severance  of 
the  reversion  by  act  of  law,  by  descent  to  bis  sis- 
ter and  nieces,  it  became  necessary  to  apportion 
the  rent,  and  the  heirs  could  separately  bring  an 
action  for  their  several  proportions.  Cole  v.  Pat- 
terson, 26  Wend.  456. 

New  York  Code  av.  Proc.  6  2712.  amended  1808, 
provides  that  the  following  shall  be  deemed  assets 
and  go  to  executors  or  administrators  to  be  applied 
and  distributed  as  part  of  the  personal  property  of 
the  testator  or  intestate  and  be  included  in  the  in- 
ventory: Leases  for  years;  rents  resei^ved  to  the 
deceased  which  had  accrued  at  the  time  of  his 
death.  The  right  of  an  heir  to  any  property  not 
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enumerated  in  this  section  which  by  the  common 
law  would  descend  to  him  is  not  Impaired  by  the- 
general  terms  of  this  section. 

New  York  Code  Civ.  Proc.  f  2720,  amended  in  1883, 
provides  that  all  rents  reserved  on  any  lease  made- 
after  June  7,  1875,  shall  be  apportioned  so  that  on 
the  death  of  any  person  interested  in  such  rents  or 
in  the  estate  in  respect  to  which  the  same  issues, 
or  on  the  determination  of  the  interest  of  any  such 
person,  he  or  his  executors,  administrators  or  as- 
signs shall  be  entitled  to  a  proportion  of  such  rents 
according  to  the  time  which  shall  have  elapsed  from 
the  commencement  or  last  period  of  payment 
thereof  as  the  case  may  be,  including  the  day  of 
the  death  of  such  person  or  of  the  determinatioi> 
of  his  interest. 

North  Carolina. 

The  heirs,  and  not  the  administrator,  are  entitled 
to  accruing  rents.  But  the  creditors  are  entitled 
to  the  rents  as  against  the  heirs.  The  administra- 
tor is  entitled  to  accrued  rents. 

The  administrator  could  not  enter  upon  and  make- 
leases  of  land  which  have  descended,  under  N.  C. 
Code,  §  1413,  directing  the  personal  representative- 
to  make  his  rentings  of  real  property  by  auction, 
as  this  referred  only  to  leasehold  estates  in  land 
which  an  intestate  might  own.  Reeves  v.  McMil- 
lan, 101  N.  C.  479. 

And  a  collector  appointed  to  take  charge  of  an 
estate  had  no  power  to  enter  upon  and  make  leases- 
of  land  which  descended  to  the  heirs-at-law,  under 
N.  C.  Battlers  Rev.  chap.  46,  ill,  providing  for  the 
appointment  of  a  collector,  and  9 18,  giving  the  col- 
lector power  to  take  possession  and  receive  rents> 
and  profits  of  real  property,  and  9  37,  providing 
that  renting  of  real  property  by  public  auction 
shall  be  secured  by  bond,  and  §  88,  providing  for 
the  time  when  sales  or  rentings  shall  be  made.  It 
was  said  that  this  statute  was  intended  to  apply 
where  the  lessee  for  years  died  intestate  leaving  the- 
term  unexpired,  or  if  a  collector  was  appointed 
pending  a  contest  as  to  who  should  be  administra- 
tor cum  testamenU)  annexo  or  executor  under  a  will 
which  directed  renting,  but  that  the  statute  did 
not  confer  upon  a  collector  a  greater  power  than 
that  possessed  by  an  administrator.  Lee  v.  Lee.  74 
N.  C.  70. 

Where  an  administrator  took  possession  of  the- 
land  and  collected  the  rent  for  eleven  years,  he  was 
liable  for  the  same  in  an  action  by  the  heirs,  and 
he  was  held  to  be  an  agent  of  the  heirs  to  collect 
their  rent  in  order  that  he  might  apply  them  to  the 
payment  of  debts  of  his  intestate  in  exoneration  of 
their  land,  and  that  having  failed  to  apply  this  fund 
he  should  pay  it  to  whom  it  belonged.  It  was  fur- 
ther held  that  the  statute  of  limitation  did  not  bar 
this  action  because  the  statute  did  not  run  until 
demand  and  refusal,  and  the  action  was  brought 
within  three  years  after  he  gave  up  possession.. 
Shuffler  v.  Turner,  111  N.  C.  297. 

So,  where  the  purchaser  under  a  title  bond  died, 
and  the  heirs  afterwards  recovered  the  property, 
the  administrator  was  entitled  to  the  rents  which 
accrued  in  the  lifetime  of  the  purchaser,  and  the 
heirs  were  entitled  to  the  rent  for  the  term  between 
their  father's  death  and  the  surrendering  of  the 
premises  to  them.  Fleming  v.  Chunn,  67  N.  C.  (4 
Jones,  Eq.)  422. 

The  creditors  of  the  ancestor  were  entitled  to  all 
the  rents  and  profits  received  by  the  heir  since  the- 
descent  cast  It  was  said  that  if  the  heir  be  an  in- 
fant and  the  guardian  in  ignorance  of  the  insol- 
vency  of  an  estate  has  expended  the  rents  and  prof- 
its or  a  part  of  them  in  his  maintenance,  only  the* 
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point  was  decided  without  discussion  on  the  I  plaintiff's  manor),  Y.  B.  42  Edw.  III.  p.  8,  pi. 
supposed  analogy  of  Pakenham*s  Case  (a  cov-  14.  The  reference  to  this  case  showed  that 
cnant  on  the  part  of  a  convent  that  the  con-  the  court  did  not  have  in  mind  the  distinction 
vent  should  sing  every  week  in  a  chapel  in  the  I  pointed  out  by  Lord  Coke  [Chudleigk*8  Case] 


part  remainlDflr  unexpended  would  be  liable  to  the 
creditors.    Moore  v.  Shields,  68  N.  C.  327. 

So,  in  Hlnton  v.  Whitehurst,  71  N.  C.  68,  it  was 
said  that  a  creditor  was  entitled  to  rents  and 
profits  actually  received  by  the  heirs  from  the  lands 
descended. 

And  on  a  creditor's  bill  in  equity  it  was  held  that 
rents  and  profits  derived  from  lands  by  heirs  could 
be  applied  to  the  payment  of  the  decedent's  debts 
WasbinRton  v.  Sasser,  41  N.  C.  (6  Ired.  Eq.)  396. 

In  Moore  v.  Shields,  68  N.  C.  327,  it  was  said  that 
previous  to  the  decision  in  Washington  v.  Sasser,  41 
N.  C.  (6  Ired.  Bq.)  336,  it  was  the  general  opinion  of 
the  profession,  founded  on  Harrison  v.  Wood,  21 
N.  C.  (1  Dev.  &  B.  Eq.)  437,  that  the  heir  might  hold 
afrainst  the  creditors  of  his  ancestors  all  the  profits 
of  the  land  which  accrued  from  the  time  of  the  de- 
scent up  to  a  sale  under  process  at  law  or  to  a 
decree  in  equity.  The  reverse  of  this  is  established 
now  by  Washington  v.  Sasser. 

In  Harrison  v.  Wood,  21  N.  C.  (1  Dev.  &  B.  Eq.) 
437.  it  was  said  that  *'a  creditor  cannot  enter  upon 
the  lands  of  a  deceased  debtor,  and  keep  out  the 
heir  upon  any  principle  recognized  by  this  court, 
more  than  he  can  by  any  rule  of  law.  The  heir  is* 
at  law,  entitled  to  the  issue  and  profits  and  also  to 
the  lands  until  a  Judgment  against  him,  and  a  sale 
under  it;  and  lilcewise  in  equity,  until  his  liability 
has  been  ascertained  by  a  decree."  The  late  cases 
deny  this  doctrine  and  give  the  creditors  the  rents. 

The  rent«  of  land  during  the  years  in  which  the 
administrator  of  a  guardian  had  it  in  charge  were 
aesets  for  which  be  was  accountable.  It  was  said 
that  when  rents  were  collected  by  the  guardian  of 
an  infant  heir  or  devisee  and  spent  in  his  mainte- 
nance they  were  not  recoverable  by  the  represen- 
tative, but  when  he  possessed  himself  of  them  they 
constituted  a  part  of  the  estate  and  were  liable  to 
the  claims  of  creditors  of  the  deceased.  Jennings 
V.  Copeland,  90  N.  C.  572. 
Ohio. 

The  heirs,  and  not  the  administrator,  are  entitled 
to  accruing  rents,  and  the  creditors  have  no  claim 
on  the  rents  until  after  a  sale.  It  seems  that  where 
the  administrator  collects  rents  that  he  may  be  re- 
quired to  account  for  the  same.  He  will  be  allowed 
for  necessary  disbursements. 

The  heir  is  entitled,  as  against  the  administrator, 
to  the  rents  and  profits  of  the  land  during  the  con- 
tinuance of  the  possession  by  the  heir  until  the 
actual  sale  of  the  land  by  the  administrator  for  the 
payment  of  the  debts  of  his  Intestate,  and  the  filing 
of  the  petition  by  the  administrator  to  sell  land  be- 
fore the  rents  commenced  accruing,  or  the  order 
of  sale  after  they  began  to  accrue,  or  the  declaring 
of  the  estate  probably  Insolvent  by  the  proper 
court,  had  the  eflTect  of  enlarging  the  rights  of  the 
administrator  in  reference  to  the  accruing  rents. 
Overturf  v.  Dugan,  29  Ohio  St.  230.  In  this  case 
the  court  said:  ^'The  heirs  were  still  legally  in  pos- 
session as  owners  of  the  land,  and  entitled  to 
the'  rents;  and,  as  has  been  said,  the  lien  in 
favor  of  the  creditors  was  upon  the  land  itself,  and 
not  upon  the  rents  accruing  during  the  time  inter- 
vening between  the  death  of  the  intestate  and  the 
sale  by  the  administrator.  Rents  thus  accruing  are 
not,  and  cannot  be  said  to  be,  assets  belonging  to 
the  administrator  of  the  intestate's  estate,  for  they 
were  not  in  existence  at  his  death,  and  the  credi- 
tors of  the  intestate  cannot  claim  them  for  the 
payment  of  his  debts,  for  they  never  belonged  to 
him." 

An  administrator  was  not  authorized  to  go  into  a 
court  of  equity  to  compel  the  heirs  to  give  up  rents 
that  they  had  collected  that  belonged  to  them,  un- 
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der  Swan  &  C.  (Ohio)  Stats.  567,  572.  «S  3,29.  provid- 
ing that  an  administrator  may  be  ordered  by  the 
court  to  include  in  the  inventory  and  appjraisement 
the  real  estate,  and  Swan  &  C.  Stats.  576, 5S7,  SS  57, 
113.  requiring  the  administrator  to  account  for 
after-acquired  assets.  Overturf  v.  Dugan,  20  Ohio 
St.  230. 

In  Conger  v.  Atwood,  28  Ohio  St.  134, 22  Am.  Rep 
462,  it  was  said  that  an  administrator  who  without 
authority  collected  rents  of  his  intestate's  estate 
and  used  them  as  assets  in  paying  the  debts  was 
liable  therefor  to  the  party  entitled  to  the  rents, 
and  an  action  for  their  recovery  could  be  main- 
tained against  him  in  his  representative  capacity. 

And  rents  collected  by  the  administrator  and 
used  to  pay  debts,  the  heirs  not  excepting  to  the 
items,  may  be  treated  by  the  court  as  assets,  and  a 
correct  accounting  of  them  compelled.  Campbell 
v.  McCormick,  1  Ohio  C.  C.  504. 

And  if  administrators  were  permitted  to  collect 
rents  they  were  entitled  to  a  credit  for  paying 
taxes,  repairs,  a  necessary  survey,  and  gathering 
crops,  as  these  are  debts  of  the  estate.  Turpin's 
Estate,  Goebil,  124. 

And  where  an  administrator,  through  a  family 
arrangement  and  by  advice  of  friends  of  an  infant 
heir,  received  the  rents  and  applied  them  to  the 
payment  of  debts  instead  of  selling  the  infant's 
land,  and  the  arrangement  would  have  been  bene- 
ficial to  the  heir  If  he  had  lived,  his  administrator 
could  not  recover  such  rents  from  the  administra- 
tor of  his  ancestor,  although  by  this  arrangement 
it  worlced  a  loss  to  the  infant's  mother  and  a  gain 
to  his  uncles,  where  the  mother  did  not  object. 
White  V.  Turpin,  16  Ohio  St.  270. 

An  administrator's  action  for  rent  on  a  parol 
lease  made  by  him  was  not  demurrable.  The  court 
Said  that  as  there  were  several  cases  in  which  the 
administrator  is  entitled  to  the  possession  of  land 
the  action  is  possible,  and  he  need  not  set  up  the 
exceptional  matter.  Bowler  v.  Erhard,  1  Clev.  173. 
Pennsylvania. 

The  heirs,  and  not  the  administrator,  are  en- 
titled to  accruing  rents,  and  if  the  rent  matures 
after  the  decedent's  death  it  will  go  to  the  heirs. 
The  administrator  is  entitled  to  accrued  rents.  If 
the  administrator  collects  accruing  rent  he  is  liable 
as  trustee  to  the  heirs. 

So,  where  a  party  in  possession  took  a  lease  from 
the  administrator  after  the  death  of  the  landlord, 
the  lease  was  void  and  the  payment  of  the  rent  was 
no  defense  to  an  action  by  the  guardian  of  the 
heirs  for  the  recovery  of  rent.  Haslage  v.  Krugh, 
25  Pa.  97. 

So,  an  administrator  had  no  right  to  demand  and 
recover  from  the  heirs  of  the  intestate  the  rents, 
issues,  and  profits  of  the  real  estate  descending  to 
them  from  their  ancestors,  which  accrued  and  was 
received  by  them  since  his  death  for  the  purpose  of 
paying  the  debts  of  the  deceased  or  reimbursing 
himself  moneys  which  he  paid  out  of  his  own  funds 
in  discharge  of  the  same.  Adams  v.  Adams,  4 
Watts,  160. 

And  the  heir  was  entitled  to  the  lands  of  the  es- 
tate and  the  administrator  could  not  by  virtue  of 
his  ofiQce  occupy  or  lease  them,  and  the  rents  and 
profits  maturing  from  them  after  the  death  of  the 
owner  belonged  to  the  heir,  and  the  administrator 
was  not  authorized  to  receive  them.  The  court 
said  that  the  powers  and  duties  of  an  administrator 
with  reference  to  the  rent  were  limited  to  an  appli- 
cation for  an  order  of  sale  and  the  proper  execu- 
tion of  that  order  when  it  was  obtained.  Merkel's 
Estate,  131  Pa.  584. 

In  Young's  Estate,  4  Pa.  Dist.  R.  44,  it  was  aaid: 
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<1  Coke.  I20a,  122b),  and  discussed  in  Norcron 
y.  Jame»,  140  Mass.  18b,  between  those  cov- 
«nants  which  create,  or  follow  the  analogy  of, 
casements,  and  go  with  the  land  even  to*  dis- 


seisors, and  those  pure  contracts,  like  covenants 
for  title,  upon  which  no  one  can  sue  except 
parties  and  privies.  Pakenkam't  Cate  was  of 
the  former  class.    The  argument  for  the  plain- 


"^Nor  has  an  administrator  any  such  authority.  It  is 
DO  part  of  their  duty  to  Intermeddle  with  the  real 
«8tate  until  necessary  for  the  payment  of  debts  or 
legacies  under  an  order  of  the  court  or  authority 
contained  In  the  wllL  and  for  the  reason  that  the 
lands  are  vested  in  tbe  devisees  or  heirs,  and  tbey 
beioff  tbe  owners,  are  entitled  to  the  rents,  and  the 
same  cannot  be  applied  to  the  payment  of  debts 
without  their  consent.  An  executor  or  administra- 
tor who  assumes  cbarfre  and  control  of  the  real  es- 
tate Is  liable  to  account  to  the  devisees  or  heirs 
4M  a  trustee  or  axent,  not  in  the  orphans'  court,  but 
in  another  forum.  Landis  v.  Scott,  32  Pa.  496; 
Myers's  Estate,  9  PhiU.  310;  Hasla^e  v.  Krugh,  25 
Pa.  97;  Fross's  Appeal,  105  Pa.  258;  Merkel's  Estate. 
131  Pa.  584. 

In  Urban's  Estate,  17  Pbila.  429,  it  was  said  that 
an  heir  of  the  decedent  wbo  was  in  possession  of 
tbe  land  sold  was  not  liable  for  rent  or  for  use  and 
occupation,  but  was  bound  to  pay  taxes  accruing 
during  his  ownership  and  interest  on  fixed  en- 
cumbrances. 

In  Bank  of  Pennsylvania  v.  Wise,  8  Watts,  899,  it 
was  said  that  if  the  person  entitled  to  receive  rent 
outlived  tbe  day  on  which  it  became  due,  and  then 
died,  it  belonged  to  his  executor  or  administrator 
as  a  part  of  bis  personal  estate,  but  if  he  died  on 
the  day  preceding  the  day  of  payment,  tbe  rent  be- 
longed  to  tbe  heir  as  incident  to  the  reversion  and 
418  a  part  of  tbe  real  estate. 

And  a  mortgagee  had  no  claim  upon  rents  col- 
lected by  an  administrator  as  they  were  not  assets 
In  his  bands  to  pay  debts.  It  was  said  that  an  ad- 
ministrator wbo  collected  rents  from  the  real  estate 
of  a  decedent  was  only  the  trustee  for  the  widow 
and  beirs.    Kobb's  Appeal,  41  Pa.  45. 

An  administratrix  assuming  tbe  charge  of  real 
ostate  was  answerable  for  the  exercise  of  due  dill- 
genoe  in  collecting  rent  for  tbe  heirs,  and  where 
sucb  was  exercised  she  would  not  be  chargeable 
with  wbat  she  was  unable  to  collect.  Bums  v. 
Cox,  10  Pbila.  8. 

Where  an  administrator  collected  rents  and  prof- 
its of  property  which  bad  been  leased  by  tbe  Intes- 
tate in  bis  lifetime  tbe  money  belonged  to  the 
heirs.  M'Ck)y  v.  Scott,  2  Kawle,  222, 19  Am.  Dec.  640. 
But  an  administrator  was  not  properly  charge- 
able with  tbe  rents  of  real  estate  as  tbey  consti- 
tuted no  part  of  bis  account.  It  was  further  held 
that  the  administrator  in  taking  charge  of  realty 
and  in  receiving  tbe  rents  and  income  was  merely 
the  agent  for  tbe  heirs,  and  it  was  of  no  importance 
that  he  assumed  to  transact  tbe  business  in  his  ca- 
pacity as  an  administrator,  as  he  was  in  fact  but  an 
agrent.    Fro6S*s  Appeal,  105  Pa.  258. 

And  where  an  administrator  mined  ore  on  tbe 
estate,  he  could  not  be  charged  in  his  accounts 
with  tbe  same,  as  the  ore  was  the  product  of  lands, 
and  rents  and  profits  of  real  estate  were  not  assets 
for  the  payment  of  debts,  and  the  administrator 
could  not  be  charged  them.  It  was  held  that  ore 
received  under  tbe  terms  of  the  lease  was  in  the 
nature  of  rent,  and  belonged  to  tbe  heirs,  and  for 
it  tbe  administrator  would  be  accountable  to  them. 
Merkel's  Estate,  131  Pa.  584. 

And  tbe  sureties  on  an  administrator's  bond 
g^iven  for  the  sale  of  real  estate  could  not  be  held 
liable  on  an  account  settled  by  the  administrator  in 
which  he  charged  himself  with  the  amount  of  the 
inventory,  tbe  proceeds  of  real  estate,  and  the  rents 
And  profits,  but  did  not  show  any  specific  appro- 
priation of  any  part  of  the  assets  to  any  particular 
^ebts.  The  securities  in  this  case  were  only  bound 
to  account  for  and  pay  over  the  .proceeds  of  real 
ostate.  Com.  v.  Hilgert,  55  Pa.  288. 
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Rhode  Island. 

Tbe  beirs  are  entitled  to  the  accruing  rents  and 
in  case  of  a  sale  to  pay  debts  are  entitled  to  tbe 
rents  until  the  estate  is  sold.  If  tbe  administrator 
is  allowed  by  the  heirs  to  collect  the  rents,  he  is  not 
amenable  to  the  probate  court. 

Tbe  beirs  were  entitled  to  take  the  rents  until  the 
estate  was  sold  to  pay  debts,  under  R.  I.  Gen.  Stat, 
chap.  176,  §  10,  providing  that  no  person  shall  have 
a  right  to  demand  his  share  of  the  deceased's  per- 
sonal  estate  within  three  years  unless  be  give  bond, 
to  refund  bispropo^ion  of  tbe  share  of  said  estate 
if  debta  appear,  providing  that  the  heirs  at  law  or 
devisees  may  during  said  term  take  the  renta  and 
proflto  of  said  real  estate  as  heretofore.  Draper  v. 
Barnes,  12  R.  1. 158. 

But  an  administrator  was  not  accountable  to  the 
probate  court  for  renta  received,  where  an  ad- 
ministrator with  the  will  annexed  did  not  have 
power  over  tbe  realty  given  to  an  executor  by  the 
will,  but  exercised  those  powers  with  the  assent  of 
the  cestuiB  qw  trtui.  Belcher  v.  Branch,  11  R.  I.  228. 
South  Caroliiuu 

The  beirs  are  entitled  to  accruing  rent.  Tbe  ad- 
ministrator is  liable  as  trustee  for  accruing  rent 
collected  by  blm,  but  tbe  sureties  on  bis  bond  are 
not  liable.  An  administrator  was  allowed  to  re- 
cover rent  in  a  suit  to  set  aside  a  deed  obtained  by 
fraud  from  tbe  intestate.  Tbe  administrator  is  en- 
titled to  accrued  rents,  but  cannot  distrain. 

Tbe  renta  and  proflta  which  accrued  after  the 
lifetime  of  the  intestate  accompanied  tbe  inheri- 
tance.   Eirkpatriok  v.  Atkinson,  11  Rich.  Eq.  27. 

And  where  an  intestate  had  contracted  for  a  tract 
of  land  with  an  unexpired  ferry  charter  an- 
nexed, and  after  bis  death  the  ferry  was  rechartored 
in  tbe  name  of  his  wife  who  was  his  administratrix, 
she  was  held  accountable  by  Harper,  Ch.,  for  tbe 
renta  and  profits.    Huson  v.Wallace,  1  Rich.  Eq.  1. 

So,  where  an  administrator  collected  renta  from 
lands  of  bis  intestate  he  was  held  liable  for  the 
renta  although  it  was  held  that  the  sureties  might 
mot  be.  It  was  said  that  '*the  statute  of  12  Geo.  II., 
chap.  5  [5  Geo.  II.,  chap.  7  (?)]  2  8.  C.  Stat.  570,  mak- 
ing real  estate  equally  liable  with  personalty,  for 
debts,  has  produced  a  very  common  interference  of 
administrators  with  tbe  renting- of  land;  and  it  would 
be  mischievous  to  hold  that  where  they  do  inter- 
fere, they  can  take  tbe  rente  to  themselves,  without 
responsibility."    Jewell  v.  Jewell,  11  Rich.  Eq.  296. 

But  tbe  sureties  of  an  administrator  were  not 
liable  to  the  heirs  for  rent  of  land  belonging  to  an 
estate  of  which  their  principal  was  the  adminis- 
trator, as  the  duties  of  an  administrator  related 
only  to  the  persons!  estate.  It  was  said  that  some- 
times in  this  state  tbe  administrator  hires  out  the 
negroes  and  renta  the  land,  and  then  the  land  rent 
is  received  by  him  in  money,  but  how  far  his  secur- 
ities would  be  responsible  for  the  money  thus  re- 
ceived would  not  be  decided,  as  it  was  not  involved 
In  this  case.  It  appears  that  the  rent  in  this  case  was 
received  by  tbe  party  wbo  was  guardian  as  well  as 
administrator.    Allen  v.  Bruton,  1  McMull.  L.  249. 

As  to  whether  an  administrator  was  to  be  charged 
for  rent  of  land  and  hire  of  slaves  instead  of  keep- 
ing the  slaves  upon  the  land  and  accounting  for 
crops,  it  was  said  by  Harper,  Ch.:  *'It  has  often 
been  decided  that  an  executor  may  keep  slaves  em- 
ployed upon  the  land,  and  I  know  of  no  decision  or 
suggestion  to  the  contrary.  In  some  cases  when 
the  executor  has  failed  to  return  an  account  of 
crops  he  has  been  charged  as  for  rent  and  hire,  but 
never  when  he  has  accounted,  and  I  think  execu- 
tors or  administrators  are  to  be  encouraged  by  thia 
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tiff  in  that  case  of  most  weight  in  the  mind  of  ?  that  could  be  created  by  prescription,  or,  as  it 
the  court  was  that  the  plaintiff  was  tenant  of  was  stated  by  Fitzherbert,  everyone  who  has* 
the  land,  and  that  the  service  claimed  was  a  ■  the  land  shall  have  the  covenant.  Fftzber- 
thing  annexed  to  the  land,  being  of  a  kind  |  bert,  Abr.  Cotenant,  pi.   17.    Those  who  are 


oourse.  and  very  indulgently  considered  when  they 
adopt  it."    Huson  v.  Wallace,  1  Rich.  Eq.  1. 

In  an  avowry  by  an  administratrix  for  rent  In 
arrears  which  set  forth  the  demise  under  which  the 
tenant  beld,  made  in  her  own  name  as  adminis- 
tratrix after  the  intestate's  death,  it  was  held  that 
no  f urther*  title  need  be  shown.  It  was  said  that 
Stat.  11  Geo.  II..  chap.  19,  ft  22  (2  S.  C.  Stat  679),  pro- 
vidinff  thatan  avowant  in  replevin  is  not  bound  to 
state  anjTthinK  more  in  his  avowry  than  the  lease  or 
demise  under  which  the  tenant  held,  has  not  been 
expressly  made  of  force  in  this  state,  but  its  pro- 
visions have  been  so  uniformly  observed  that  it 
might  be  said  to  be  a  part  of  the  law  of  the  land. 
Moorhead  v.  Barrett,  Cheves,  L.  99. 
-  Where  an  administrator  obtained  a  decree  setting 
aside  for  fraud  deeds  made  by  his  intestate  of  real 
estate  and  slaves,  in  which  the  grantor  reserved  to 
himself  the  use  for  life,  the  grantee  was  required 
to  account  with  the  administrator  for  the  rent  of 
the  land  and  the  hire  of  the  slaves  from  the  date  of 
the  deeds,  where  the  grantee  had  obtained  control 
over  the  property  during  the  grantor's  life.  Kirk- 
patrick  v.  Atkinson,  4  8.  C.  N.  S.  126. 

The  rents  and  profits  which  accrued  during  the 
lifetime  of  the  intestate  belonged  to  his  personal 
representative,  and  not  to  his  heirs.  Kirkpatrick  v. 
Atkinson,  11  Rich.  Eq.  27. 

An  administrator  could  not  distrain  for  rent  due  at 
the  death  of  the  intestate.  It  was  said  that  at  com- 
mon law  neither  the  heirs,  executors,  nor  admin- 
istrators of  a  man  entitled  to  rents  had  any  remedy 
for  arrearages  incurred  in  the  lifetime  of  the  owner 
of  such  rent,  and  Stat.  3S  Hen.V  III.,  chap.  87,  provid- 
ing that  the  executors  and  administrators  might 
distrainfor  ren ts due  their  testator  or  intestate,  at 
the  time  of  the  death  upon  the  land  charged  with 
rent,  and  a  latter  Statute  of  Wm.  IV.,  extending 
this  right  of  the  representatives  of  a  deceased 
landlord,  were  not  in  force  in  this  state.  Bagwell 
V.  Jamison,  Cheves,  L.  249. 

Tennessee. 

The  heir  is  entitled  to  the  accruing  rent,  and  the 
creditors  have  no  lien  on  the  rents.  Where  rent  is 
partly  accrued  there  should  be  an  apportionment 
between  the  heir  and  personal  representative. 

After  the  death  of  the  ancestor  the  estate  de- 
scended to  the  heir,  and  the  accruing  rents  t)elong 
to  the  heir  discharged  of  any  liability  for  the  debts 
of  the  ancestor.    Boyd  v.  MarUn,  9  Hclsk.  382. 

And  the  creditor  had  no  right  against  the  heir 
to  the  rents  and  profits  of  the  estate,  as  the 
creditor  had  no  lien  on  the  rents,  under  Tenn. 
act  1874,  chap.  11,  providing  that  execution  shall 
issue  against  the  real  estate  of  the  deceased  debtor 
in  the  hands  of  the  heir  against  whom  Judgment 
shall  have  been  given.  ComtM  v.  Young,  4  Yerg. 
218,  26  Am.  Dec.  235. 

And  a  creditor  has  no  lien  on  rents.  Smith  v. 
Thomas,  14  Lea,  324. 

In  Smith  V.  Thomas,  14  Lea,  324,  it  was  said  that 
under  T.  &  S.  Code,  2256,  Sf  1764,  1765,  making  real 
estate  (unless  specially  exempt)  an  asset  for  the 
payment  of  debts  of  a  decedent,  the  title  subject 
to  this  liability  goes  directly  to  the  heir  or  to  the 
devisee  where  there  is  a  will.  The  court  said 
that  *Mt  has  always  been  held  in  this  state  that 
while  the  heir  or  devisee  is  owner,  and  is  entitled  to 
the  rents  and  profits,  he  is  so  far  owner  that  if  ho 
bona  fide  alien  the  land,  the  bona  fide  purchaser  gets 
a  good  title,  and  the  creditor's  remedy  is  against 
the  heir  or  devisee,  who  is  answerable  for  the  ances- 
tor's debts  to  the  value  of  the  land  aliened." 

The  heir  was  entitled  to  accruing  rents  where  a 
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sole  heir  sued  in  trespass  for  the  eviction  of  her 
mother  who  bad  died,  and  for  rents.  It  was  beld  that 
as  to  the  portions  of  the  rent  which  were  due  and' 
payable  before  the  death  of  her  mother  the  plain  i  iff 
could  not  sue:  but  a  suit  for  such  portion  of  the 
rent  should  have  been  in  the  name  of  the  personal 
representative,  and  not  of  the  heir.  Rowan  v. 
Riley,  6  Baxt.  67. 

Texas. 

In  Texas  by  statute  the  administrator  is  author- 
ized to  rent  out  the  property,  but  he  is  personally 
responsible  for  the  reasonable  value  of  the  hire  or 
the  rent  of  such  property  unless  he  obtains  an. 
order  of  court. 

In  an  action  by  an  administrator  de  hfmis  turn 
against  his  predecessor  on  his  bond  for  a  devastavit,, 
it  was  held  that  where  the  administrator  rented  the 
property  without  the  authority  of  the  probate 
court  he  became  responsible  to  the  estate  for  the 
reasonable  value  of  the  rent,  under  Tex.  Rev.  Stat, 
art.  2063,  providing  that  when  an  executor  or  ad- 
ministratoji'  hires  or  rents  property  belonging  to  an 
estate  without  an  order  of  the  court  authorizing 
him  to  do  so,  he  shall  be  beld  responsible  for  the 
reasonable  value  of  the  hire  or  tent  of  such  prop- 
erty.   Oglesby  v.  Forman,  77  Tex.  647. 

In  Reinstein  v.  Smith,  65  Tex.  247,  it  was  said  that 
Tex.  Rev.  Stat  6  1931,  providing  that  if  the  real  es- 
tate be  not  required  to  be  at  once  sold  for  the  pay> 
ment  of  debts,  it  shall  be  the  duty  of  the  executor 
or  administrator  to  carry  on  the  plantation,  manu- 
factory, or  business,  or  cause  the  same  to  be  done, 
or  to  rent  the  same,  as  shall  appear  to  him  to  be 
most  for  the  interest  of  the  estate,  and  providing 
that  he  shall  not  extend  the  time  of  renting  any  of 
the  property  beyond  what  may  consist  with  the 
speedy  settlement  of  the  estate;  and  9 1932,providing 
that  any  person  interested  upon  complaint  in  writ- 
ing and  notice  upon  good  cause  being  shown,  may 
obtain  an  order  of  the  court  controlling  the  action 
of  such  executor  or  administrator,— confer  upon 
executors  and  administrators  extreme  power,  and 
make  it  the  duty  of  such  persons  to  carry  on  the 
plantation,  unless  in  the  exercise  of  a  sound  dlacre^ 
tlon  they  deem  it  improper  to  do  so. 

Virg^lnia. 

It  seems  that  by  a  statute  the  heir  Is  entitled  to 
accruing  rents,  and  the  administrator  is  entitled  to 
rents  that  were  due  at  the  time  of  the  death  of  the 
landlord.  A  creditor  has  no  lien  as  against  tho 
heirs  for  rent. 

Va.  Code  1887,  8  2788  (Code  1849,  chap.  188),  pro- 
vides that  **he  to  whom  rent  or  compensation  is 
due,  whether  he  have  the  reversion  or  not,  his  per- 
sonal representative  or  assignee  may  recover  it  as 
provided  in  the  preoedmg  section  [remedy  by  dis- 
tress or  action],  and  when  the  owner  of  real  estate 
in  fee,  or  holder  of  a  term,  yielding  him  rent,  dies, 
the  rent  thereafter  due  shall  be  recoverable  by 
such  owner's  heir  or  devisee,  or  such  term  holder's 
personal  representative." 

Upon  a  bill  against  an  heir  at  law  to  subject  real 
estate  to  a  debt  of  the  ancestor,  the  heir  at  law  was 
not  accountable  for  rents  and  profits  of  the  real  es- 
tate that  accrued  l)efore  the  decree.  Blow  v.  May- 
nard,  2  Leigh,  29. 

Where  an  administrator  failed  to  render  any  ac- 
count of  rents  and  profits,  made  by  him  in  the  oc- 
cupation of  an  estate,  evidence  of  the  net  annual 
income  was  competent  to  ascertain  the  amount  for 
which  he  was  chargeable.  Wills  v.Dunn,  6  Oratt384. 
Wisconsin. 

Under  a  statute  of  this  state  the  administrator  is 
entitled  to  the  possession  of  the  real  estate,  pro- 


1896. 


Walsh  v.  Packabd. 


889 


curious  to  verify  the  fact  assumed  in  Paken- 
ham's  Ga9e,iheLi  such  services  from  a  stationary 
ecclesiastical  corporation  might  be  due  by  pre- 
scription, may  consult  Y.  B.  22  Hen.VI.  p.  46, 


pi.  36;  Id.  21  Hen.  VII.  p.5,pl.  2;  William's  Case, 
5  Coke,  72&.  78a;  Slipper  v.  Mason,  Nelson's 
Lutwyche  Rep.  48,  45  [47];  Rastell,  Entries  of 
Declarations,  pi.  ib.    See  further  Middlefield 


vlded  he  asserts  his  riffhts  and  the  same  are  needed 
to  pay  debts. 

The  administrator  was  entitled  to  the  rents  of  the 
real  estate  until  the  estate  was  settled  or  turned 
over  to  the  heirs  by  order  of  the  county  court,  un- 
der Wis.  Hev.  Stat.  chap.  100,  9  7,  providing  that  the 
executor  or  administrator  shall  have  a  rig-ht  to  the 
possession  of  all  the  real  estate  of  the  deceased,  and 
may  receive  the  rents,  issues,  and  profits  of  the 
same  until  the  estate  shall  have  been  settled  or  de- 
livered by  the  order  of  the  county  court  to  the 
heirs  or  devisees.    Edwards  v.  Evans,  16  Wis.  182. 

And  under  Wis.  Rev.  Stat.  §  2828  (3823),  same  as 
Rev.  Stat.  chap.  100,  8  7,  the  administrator  was  en- 
titled to  the  possession  of  rents  as  against  a  mort- 
irafiree,  where  the  mortgairee  had  not  begun  any 
proper  proceeding  for  foreclosure,  and  to  have  the 
rents  applied  upon  his  mortgage.  Crow  v.  Day,  09 
Wis.  687. 

But  under  Wis.  Rev.  Stat.  chap.  100,  fi  7,  authoriz- 
ing the  administrator  to  take  possession  of  the  real 
estate  and  rents  and  profits,  the  heir  was  entitled 
to  the  possession  of  real  estate  unless  the  adminis- 
trator asserted  his  rights.  Jones  v.  Billstein,  2b 
Wis.  2S1. 

And  under  Wis.  Rev.  Stat.  chap.  100,  6  7,  the  ad- 
ministrator had  no  right  to  the  possession  of  real 
estate  and  rents  where  there  were  no  debts  due 
from  the  estate,  and  no  claims  against  the  estate, 
and  no  personal  property  belonging  to  it,  and 
nothing  to  administer.  Flood  v.  Pilgrim,  32  Wis. 
876. 

An  administrator  was  not  entitled  to  recover 
from  the  widow  for  the  use  and  occupation  of  the 
land,  where  the  administrator  had  not  taken  pos- 
session and  it  was  not  shown  that  the  rent  was 
needed  in  the  settlement  of  the  estate,  or  that  the 
occupant  was  the  tenant  of  the  plaintiff,  under 
Wis.  Rev.  Stat.  chap.  102,  §  7,  providing  that  the  ad- 
ministrator shall  be  accountable  for  the  income  of 
the  real  estate  while  it  shall  remain  in  his  posses, 
sion,  and  if  he  shall  use  or  occupy  any  part  of  it  he 
shall  account  for  it  as  may  be  agreed  upon  or  ad- 
Judged  by  the  county  court.  Filbey  v.  Carrier,  45 
Wis.  469. 

n.  EnQli»h  cases. 
a.  Form  of  lease. 

It  appears  that  where  rent  is  reserved  generally 
it  wiU  go  to  the  heir,  where  the  lessor  was  possessed 
of  a  freehold  interest  So,  where  the  rent  is  re- 
served during  the  term  It  will  go  to  the  heir;  but  if 
the  lessor  had  a  chattel  interest  only  it  will  go  to 
his  personal  representative,  and  the  reservation 
to  the  lessor  or  to  the  lessor  and  assigns  will  cease 
at  the  death  of  the  lessor. 

If  rent  Is  reserved  generally  during  the  term 
without  saying  to  whom,  it  will  belong  to  the 
owner  of  the  reversion  after  the  lessor's  death,  to 
his  heirs  if  he  be  seised  in  fee,  and  to  his  executor 
or  administrator  if  he  have  a  chattel  interest  only. 
Kingsmil,  J..  21  Hen.  2&,  pi.  2. 

So,  in  1  Dyer,  45a,  it  was  agreed  by  Shelley  & 
Coningesby  that  if  a  man  make  a  lease  for  years 
rendering  certain  rent  without  saying  to  the  lessor 
or  to  his  heirs,  yet  the  lessor  and  his  heirs  shall 
have  this  rent  because  it  Is  reserved  as  long  as  the 
estate  shall  continue. 

**If  a  man  make  a  lease  reserving  rent  to  the 
lessor,  if  he  say  no  more,  the  rent  shall  go  but  to 
the  lessor;  but  if  it  be  reserved  generally,  and  do 
not  say  to  whom,  it  shall  go  as  well  to  the  heir 
of  the  lessor,  as  to  the  lessor  himself.'*  Per  Gawdy, 
Oouldesboroughy  148. 
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In  Whitlock's  Case,  8  Coke,  70b,  it  was  said  that 
the  most  clear  and  sure  way  was  to  reserve  rent 
yearly  **during  the  term,"  and  leave  the  law  to 
make  the  distribution  without  any  express  reserva- 
tion to  any  person. 

So,  where  J.  S.  leased  lands  to  the  defendant  for 
twenty-five  years  rendering  and  paymg  for  each 
year  during  said  term  to  J.  S.  and  his  assigns  so 
much  rent,  and  J.  S.  transferred  the  lands  by  fine 
to  the  plaintiff  who  brought  suit  for  rent  in  arrear, 
and  the  declaration  did  not  allege  that  the  lessor 
was  alive,  and  it  was  objected  that  by  the  lessor^s 
death  the  rent  was  gone,  the  plaintiff  recovered. 
Whitlock,  J.,  said:  "In  this  case  the  reservation  is 
rendering  rent  annually  during  the  term;  it  is 
plain  that  the  contract  is  that  the  rent  shall  con- 
tinue during  the  term;  and  the  intention  was  not 
that  it  should  continue  only  for  life.  But  if  the 
reservation  had  been  to  the  lessor  only.  It  would  be 
otherwise.  Here  it  is  reserved  to  the  lessor  and  his 
assigns.  14  Hen.  VI.  26,  is  an  express  authority  that 
the  heir  shall  have  the  rent."  And  Jones,  J.,  said: 
**A  number  of  various  discordant  adjudications,  on 
this  point,  are  to  be  found  in  the  books;  and  the 
line  betwixt  express  and  implied  reservations  Is  not 
yet  precisely  drawn.  The  first  case  is  11  Edw.  III. 
Ass.  6, 10  Edw.  IV.  18,  per  Littleton.  If  I  lease  land 
for  years,  rendering  rent  to  me,  without  mention- 
ing my  heirs,  still  they  shall  have  it;  for  it  is  an- 
nexed to  the  reversion.  Mayle  denies  this,  27  Hen. 
VIII.  19,  per  Audly.  If  rent  be  reserved  on  a  lease 
for  years  to  the  lessor,  without  saying  during  the 
term,  or  to  the  heirs;  they  shall  not  have  it;  for  the 
reservation  is  the  source  of  the  rent;  and  it  may  be 
reserved  determinable  for  life.  1  Dyer,  46,  is  like 
this.  But  there  Is  a  very  narrow  distinction,  vte., 
where  rent  is  reserved  generally,  it  shall  go  to  the 
heir;  but  when  it  Is  to  the  lessor,  the  heir  shall  not 
have  it.  Yet  this  is  only  when  the  words  Muring 
the  term*  are  omitted.*'    Sury  v.  Brown,  Latch,  99. 

And  where  the  rent  was  reserved  to  the  lessor, 
his  heirs  and  assigns,  the  heir,  and  not  the  execu- 
tor, was  entitled  to  the  rents  after  the  death  of 
lessor  and  such  rents  were  not  assets.  3  Dyer,  862, 
pi.  15. 

And  where  a  tenant  in  special  tall  leased  for 
years  reserving  the  rent  to  himself,  his  heirs  and 
assigns,  and  the  lessor  died,  and  the  estate  de- 
scended to  a  person  who  was  not  an  heir  at  law  to 
the  lessor,  it  was  held  that  the  rent  should  go  with 
the  reversion  to  the  special  heir  in  tail  though  it 
was  reserved  to  the  heirs  generally,  for  the  word 
"heir"  should  be  taken  In  that  sense  which  would 
best  answer  the  nature  of  the  contract,  which  was 
that  those  who  would  have  succeeded  to  the  estate 
If  the  lease  had  not  been  made  should  enjoy  the 
rent.    Cother  v.  Merrick,  Hardres,  89. 

Where  C  leased  premises  to  the  defendant  re- 
serving rent  to  herself,  her  executors,  adminis- 
trators and  assigns,  and  C  afterwards  by  lease  and 
release  conveyed  the  reversion  to  D  and  another. 
In  trust  for  the  wife  of  the  defendant,  the  deed 
containing  a  power  to  the  trustees  to  receive  and 
retain  their  trust  expenses  and  the  defendant 
underlet  the  premises,  and  the  trustees  assented  to 
his  receiving  rent  in  behalf  of  his  wife,  and  D,  the 
surviving  trustee,  died,  his  widow  and  administra- 
trix was  entitled  to  recover  the  arrears  of  rent  ac- 
cruing in  the  lifetime  of  the  trustee.  DoUen  v. 
Batt,  4  C.  B.  N.  S.  760. 

Where  a  tenant  for  three  lives  to  him  and  his 

heirs  assigns  over  his  whole  estate  in  the  premises 

by  lease  and  release  to  J.  S.and  his  heirs,  reserving 

a  rent  to  the  assignor,  his  executors,  administra- 

I  tors  and  assigns,  with  proviso  that  upon  nonpay- 
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V.    Church   Mills  Knitting    Co.    160    Mass. 
267. 

The  case  at  bar,  on  the  other  hand,  is  more 
aDalogous  to  the  covenants  for  title;  for,  al- 


though rent  savors  of  the  realty,  any  war- 
ranty of  insurance  of  rent  is  a  purely  personal 
contract,  of  which  another  than  the  ori^nal 
contracteie  can  avail  hinoself  only  on  principles 


ment  the  assigrnor  and  bis  heirs  may  re-enter,  and 
the  asslfirDee  oovenaots  to  pay  the  rent  to  A,  the  as- 
signor, his  executors  and  administrators,  and  the 
assignor  died,  his  executors,  and  not  his  heir,  are 
entitled  to  the  rent.  Jenison  v.  Lord  Lexinjrton,  1 
P.  Wms.  555. 

But  wher£  a  termor  8  possessed  of  a  lease  for  a 
hundred  years,  by  indenture  between  him  and  his 
wife  of  the  one  part  not  signed  by  the  wife,  and  T 
on  the  other  part,  assigned  all  their  estate  in  the 
lease  to  T  reddendo  et  soZvendo,  to  him  and  his  wife 
durante  termino  proBdieto  to  them  and  the  survivor 
of  them  if  they  shall  live  so  lonsr«  with  a  proviso 
on  nonpayment  of  the  rent  to  him  or  his  wife,  or 
the  survivor,  that  S  and  his  wife  and  the  survivor 
and  their  assigns,  and  the  assifrns  of  the  survivor, 
may  re-enter,  and  the  husband  died  and  the  wife 
demanded  the  rent,  and  the  administrator  of  the 
husband  also  demanded  the  rent,  it  was  held  that 
the  reservation  of  rent  was  void  as  to  the  wife  be- 
cause she  omitted  to  execute  the  deed,  and  that  the 
rent  will  continue  no  longer  than  the  life  of  the 
husband.  Richardson,  Jones,  and  Croke  said  **that 
although  the  reddendo  et  solvendo  durante  Uirmino, 
if  there  had  been  no  more  said,  had  been  a  reserva- 
tion during  the  term,  yet  when  he  doth  not  rest 
upon  the  exposition  of  the  Jaw,  but  it  is  ^rendering 
to  him  and  his  wife,  and  the  survivor  of  them,  if 
they  live  so  long/  that  is  an  express  reservation 
that  it  shall  not  be  during  all  the  term,  but  to  him 
and  his  wife  and  the  survivor  of  them;  and  the 
reservaMon  to  his  wife  is  void,  because  she  is  no 
party  in  Interest  or  to  the  deed,"  and  the  rent  en- 
dures no  longer  than  during  the  life  of  the  hus- 
band.   Bland  v.  Inman,  Cro.  Car.  288. 

In  Saoheverel  v.  Frogate,  Vent.  161,  2  Wms. 
Saund.  d67,  Ray.  213,  2  Lev.  13,  it  was  said  by  Hale, 
Ch.  J.,  that  "  if  tenant  in  fee  makes  a  lease,  and 
reserves  the  rent  to  him  and  his  executors,  the  rent 
cannot  go  to  them,  lor  there  is  no  testamentary 
estate.  On  the  other  side,  if  lessee  for  a  hundred 
years  should  make  a  lease  for  forty  years,  reserv- 
ing rent  to  him  and  his  heirs,  that  would  be  void  to 
the  heir." 

In  this  case.  Hale,  Chief  Justice,  said:  *'  *Ti8 
true,  if  the  lessor  reserves  the  rent  to  himself  'tis 
held,  it  will  neither  go  to  the  heir  or  executor. 
But  in  27  Hen.  VIII.  19,  where  the  reservation  is  to 
him  and  his  assigns,  it  is  said  that  it  will  go  to  the 
heir." 

In  Sacheverel  v.  Frogat6,yent.  161, 2  Wms.  Saund. 
367,  Ray.  213, 2  Lev.  13,  It  was  said:  "In  Wotton  & 
Edwin*s  Case,  6  Jac.  the  words  of  reservation  were 
yielding  and  paying  to  the  lessor  and  his  assigns. 
And  resolved,  that  the  rent  determined  upon  his 
death.  In  that  case  there  wanted  the  effectual  and 
operative  clause  ^during  the  term.' " 

In  Sacheverel  v.  Frogate,  Vent.  161, 2  Wms.  Saund. 
367,  Ray.  213, 2  Lev.  18,  it  was  said  that  in  12  Bdw. 
III.  Fitz.  Assize,  86,  the  case  was  a  man  seised  of 
2  acres  let  one  reserving  rent  to  him,  and  let  the 
other  reserving  rent  to  him  and  his  heirs,  and  re- 
solved that  the  first  reservation  should  determine 
with  his  life,  for  the  antithesis  in  the  reservation 
makes  a  strong  implication  that  he  intended  so. 

b.  Apportionment. 

It  seems  that  the  heirs,  and  not  the  personal  rep- 
resentative, are  entitled  to  the  rent  where  the  land- 
lord holding  the  fee  dies  before  midnight  on  the 
day  rent  is  due.  So,  if  the  tenant  in  tall  dies  before 
midnight  on  the  day  that  rent  is  due  the  heirs  shall 
have  the  rent.  In  such  a  case  if  a  tenant  for  life 
make  a  lease  under  a  power,  the  personal  represen- 
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tative  will  not  be  entitled  to  the  rent.  But  if  the 
tenant  for  life  with  power  to  lease  makes  a  lease 
not  in  accordance  with  the  power,  the  personal 
representative  is  entitled  to  an  apportionment,  and 
the  rent  shall  cease  at  the  death  of  the  tenant  for 
life. 

The  English  statutes  now  provide  for  an  appor- 
tionment. 

By  Stat.  83  &  34  Vict.  chap.  35  (enumerating  the 
evils  arising  under  11  G^eo.  II.  chap.  19, 4  &  5  Wm. 
IV.  chap.  22,  6  &  7  Wm.  IV.  chap.  71, 14  A  15  Vict, 
chap.  25, 23  &  24  Vict.  chap.  154),  provides,  B  2,  that 
all  rents  shall  be  considered  as  accruing  from  day 
to  day,  and  shall  beapportionable  in  respect  of  time 
accordingly;  section  3,  the  apportioned  part  of 
any  such  rent  shall  be  recoverable  in  the  case  of  a 
continuing  rent,  where  the  entire  portion  of  which 
such  apportioned  part  shall  form  part  shall  beoome 
due  and  payable  and  not  before,  and  in  the  case  of 
rent  determined  by  re-entry,  death,  or  otherwise, 
when  the  next  entire  portion  of  the  same  would 
have  been  payable  if  the  same  had  not  so  deter- 
mined and  not  before;  section  4,  all  persons  and 
their  respective  heirs,  executors,  administrators, 
and  assigns,  and  also  the  executors,  administrators, 
and  assigns  of  all  persons  whose  interests  determine 
with  their  own  death,  shall  have  the  same  remedy 
for  recovering  such  apportioned  part  as  they  would 
have  had  for  recovering  such  entire  portions  If  en- 
titled thereto,  provided  that  persons  liable  to  pay 
rent  shall  not  be  resorted  to  for  any  such  apportioned 
part  forming  part  of  an  entire  oip  continuing  rent; 
but  the  entire  rent  including  such  apportioned 
part  shall  be  recovered  by  the  heir  or  other  person, 
who  if  the  rent  had  not  been  apportioned  would 
have  been  entitled  to  such  entire  rent  and  such  ap- 
portioned part  shall  be  recovered  from  such  heir 
or  other  person  by  the  executors  or  other  parties 
entitled  under  this  act  to  the  same. 

11  Geo.  II.  chap.  19,  provided  that  after  the  24th  of 
June,  1738,  where  any  tenant  for  life  shall  happen  to 
die  before  or  on  the  day  on  which  any  rent  was  re- 
served upon  any  demise  or  lease  of  any  land  which 
determined  on  the  death  of  such  tenant  for  life, 
that  the  personal  representative  of  such  tenant  for 
life  may  in  an  action  on  the  case  recover  from  the 
under  tenant  on  the  day  on  which  the  same  was 
made  payable,  the  whole,  or  If  before  such  day 
then  a  proportion  of  such  rent  according  to  the 
time  such  tenant  for  life  lived  of  the  last  year  or  a 
quarter  of  a  year,  or  other  time  in  which  the  said 
rent  was  growing  due  as  aforesaid,  making  a  Just 
allowance  or  a  proportionable  part  thereof  respec- 
tively. 

Where  a  tenant  for  life  made  a  lease  for  fifty 
years  if  she  live  so  long  rendering  annually  during 
the  term  £200  quarterly,  at  Michaelmas,  Christmas, 
Annunciation,  and  Midsummer  by  equal  portiona. 
or  within  thirteen  weeks  after  every  of  said  feasts, 
and  died  after  Michaelmas  and  within  the  thirteen 
weeks,  and  for  the  rent  due  at  Michaelmas  before 
her  death  the  action  was  brought.  It  was  held  by 
Fleming  and  Williams,  that  this  rent  was  not  due. 
'^Nothing  is  due  until  the  end  of  the  thirteen  weeks, 
but  there  is  only  an  election  given  to  the  lessee  to 
pay  It  at  the  feasts,  if  he  will,  but  until  the  end  of 
the  thirteen  weeks  he  cannot  demand  it  by  distress 
or  action  of  debt,  and  therefore  is  not  any  duty, 
and  if  the  ancestor  make  such  a  lease,  and  die  after 
Michaelmas,  before  the  end  of  the  thirteen  weeks, 
this  rent  shall  go  to  the  heir,  and  not  to  the  ex- 
ecutor." Croke  J.,  to  the  contrary  holding  that  the 
rent  was  due  to  the  executor,  and  not  to  the  heir. 
Clun  V.  Fisher,  9  Jac.  1,  Cro.  Jac.  809. 

In  Duppa  V.  Mayo,  1  Wms.  Saund.  282,  Hale  said 
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of  contract.  The  true  question  is  whether 
such  a  guaranty  is  wholly  analogous  to  cov- 
enants for  title.  In  the  case  of  some  of  these, 
at  least,  assigns  of  the  covenantee  are  treated 


as  privy  to  the  contract  and  can  sue  in  their 
own  names;  and,  when  this  is  so  heirs  also  can 
sue  in  their  own  names  for  breaches  happen- 
ing while  they  hold  the  estate  of  the  covenan- 


If  a  man  eeiaed  in  fee  makes  a  lease  for  years  ren- 
deriofr  rent  at-  the  Feast  of  St.  John  the  Baptist, 
upon  oonditioD  of  re-entry  for  nonpayment,  now 
the  lessor.  If  he  will  take  adyantaipe  of  the  condi- 
tiOD,  must  demand  it  at  sunset:  yet  if  he  dies  after 
sunset  and  before  midnight  his  heir  shall  have  this 
rent,  and  not  his  executors,  whloh  proves  that  the 
rent  is  not  due  until  the  last  minute  of  the  natural 
day. 

In  Rockingham  v.  Penrice,  1  P.  Wms.  177.  2 
Balk.  578,  the  tenant  for  life  died  before  sunset  on 
Michaelmas  day,  and  it  was  held  that  the  person  in 
remainder  was  entitled  to  the  rents  that  became 
due  that  day.  One  tenant  had  paid  his  rent  to  the 
tenant  for  life  in  the  morniajr,  and  it  was  held  that 
though  this  was  a  good  payment  to  discharge  the 
tenant,  the  executor  should  account  for  it  to  the 
party  in  remainder. 

Where  the  tenant  for  life  in  accordance  with  a 
power  granted  several  leases  to  different  persons 
of  different  parts  of  the  estate  dated  on  Christmas, 
with  rents  reserved  quarterly  upon  Lady  day.  Mid- 
summer day}  Michaelmas  day,  and  Christmas  day 
in  every  year,  and  at  the  time  of  his  decease  on  the 
29th  of  September  at  9  o'clock  at  night  there  were 
two  quarter's  rent  due  from  the  several  tenants,  it 
was  held  '*the  last  quarter  rent  from  Michaelmas 
day  to  Christmas  day  goes  without  doubt  to  the 
defendant,  W."  (W.  was  the  remalndeipman.) 
Norris  v.  Harrison,  2  Madd.  268. 

Where  a  tenant  for  life  made  a  lease  for  years 
reserving  the  rent  at  Lady  day  and  Michaelmas  by 
half-yearly  payments,  and  died  on  Michaelmas  day 
about  12  o'clock  at  noon,  the  rent  belonged  to  the 
executor,  and  not  to  the  remainderman.  But  it 
was  held  that  as  to  rents  made  under  a  power  of 
leasing  they  still  existed  and  continued  after  the 
death  of  the  lessor  in  the  same  manner  as  they  had 
during  his  life,  and  the  tenants  had  until  the  last 
Instant  of  those  days  to  pay  the  rents,  and  then 
when  the  lessor  dies  before,  the  rent  goes  along 
with  the  reversion  to  those  who  are  entitled  to  it. 
Barl  Strafford  v.  Lady  Wentworth,  Free,  in  Ch.566. 

In  Barl  Strafford  v.  Lady  Wentworth,  Prec.  in 
Ch.  566,  it  was  said  that  in  the  case  of  Lady  Cole,  in 
King  William's  reign  it  was  held  that  where  the  less- 
or tenant  for  life  died  about  6  o'clock  in  the  even- 
ing that  the  rent  was  become  completely  due  and 
belonged  to  his  executor,  else  he  himself  could  not 
g-ive  a  proper  discharge  for  it  until  the  last  instant, 
which  most  certainly  he  may  do  at  any  time  of  the 
day  whereon  it  is  payable,  arid  it  was  said  that  this 
did  not  contradict  Baskervile  v.  Mayo,  1  Wms. 
Saund.  282.    (Duppa  v.  Mayo.) 

In  Olover  v.  Archer,  4  Leon.  247,  it  was  said  that 
*Hhe  case  was,  tenant  for  life  made  a  lease  for 
twenty-one  years,  rendering  rent  at  Michaelmas 
and  the  Annunciation,  or  within  thirteen  weeks 
of  any  of  the  said  feasts;  after  Michaelmas  and  be- 
fore the  thirteen  weeks  past,  the  lessor  died;  and 
the  plaintiff,  his  exeoutor,brought  debt  for  the  rent; 
it  was  adjudged  by  Cooke  and  the  other  Justices, 
that  the  action  did  not  lie  for  the  rent."  The  court 
said:  "For  the  rent  being  to  be  paid  at  Michael- 
mas or  within  thirteen  weeks  after,  the  lessee  hath 
election  to  pay  it  at  any  of  the  days,  and  before 
the  last  day  it  is  not  due,  and  when  the  lessor 
dleth  before  that  day,  his  executors  have  not  any 
right  to  the  rent,  but  after  the  death  of  the  lessor, 
having  but  an  estate  for  life,  the  rent  is  gone.  But 
if  the  lessor  had  a  fee  simple  in  the  land,  and  had 
died  before  the  last  day,the  heir  should  have  had  the 
rent,  as  incident  to  the  reversion;  but  if  the  lessor 
had  survived  both  days,  the  rent  had  been  a  thing 
vested  in  him,  and  his  executors  should  have  had 
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it;  but  if  the  rent  had  been  reserved  at  Michaelmas, 
and  if  it  be  behind  by  thirteen  weeks,  that  then  it 
should  be  lawful  for  the  lessor  to  enter;  if  the  les- 
sor survive  Michaelmas  his  executors  shall  have 
debt  for  the  rent,  for  then  the  rent  is  due,  and  the 
thirteen  weeks  are  but  a  dispensation  of  the  entry 
of  the  lessor  until  that  time,  and  in  this  case  as  well 
as  where  the  rent  is  reserved  at  two  days  in  the 
disjunctive  it  is  sulflcient  that  the  rent  be  demanded 
at  the  latter  day  without  demanding  of  it  at  the 
first  day." 

In  Clun's  Case,  10  Coke,  127a,  where  rent  was 
upon  lease  for  fifty  years  if  the  lessor  should  so 
long  live,  reserved  payable  at  the  four  usual  feasts 
or  within  thirteen  weeks  after,  and  after  Lady  day 
but  within  thirteen  weeks  the  lessor  died,  the  ex- 
ecutor could  not  recover  against  the  lessee  for  the 
rent  due  at  Lady  day. 

In  Bar  wick  v.  Foster,  Cro.  Jac,  227,  Fleming,  J., 
said:  '*ir  a  lessee  for  life  make  a  lease  for  years, 
rendering  rent  at  Michaelmas  and  the  Annuncia- 
tion, or  within  ten  days  after  every  of  the  said 
feasts;  if  he  die  after  Michaelmas  before  the  ten 
days  be  expired,  it  was  resolved  that  the  rent  was 
lost:  for  it  was  not  due  until  the  tenth  day,  and  be- 
fore that  time  he  died.  Also  if  a  man  reserve  rent 
in  such  manner,  and  die  after  Michaelmas,  and  be- 
fore the  tenth  day,  this  rent  shall  go  to  the  heir, 
and  not  to  the  executor." 

Where  by  a  deed  and  fine  a  term  of  500  years  was 
created  to  the  lessors  of  the  plaintiff  for  securing 
an  annuity  of  £  500  a  year  and  all  arrears  thereof 
payable  to  C.  during  his  life,  and  after  his  death 
£  200  per  annum  and  all  arrears  payable  to  Lady  C. 
for  her  life,  and  after  the  death  of  C.  the  arrears  of 
rent  due  in  his  lifetime  were  paid  and  Lady  C.  sur- 
vived him,  and  afterwards  Lady  C.  died  on  Michael- 
mas day  at  9  o'clock  at  night,  being  the  first  day  of 
payment  after  C.'s  death,  and  the  plaintiff  was  her 
administrator.  It  was  held  that  the  money  was  due 
when  by  law  it  ought  to  havo  been  paid,  and  since 
Lady  C.  lived  beyond  sunset,  which  was  the  time 
when  the  money  was  demandable,  the  money  was 
due  to  her  and  her  administrator  was  entitled  to 
the  same.  Southern  v.  Bellasls,  1  P.  Wms.  179,  note. 

Where  a  tenant  for  life  with  a  power  to  lease 
made  a  parol  demise  from  year  to  year  payable  half 
yearly,  and  died  t)etween  the  times  of  payment,  it 
was  held  that  the  rent  could  be  apportioned  be- 
tween her  administrator  and  the  reversioner.  The 
court  said  before  the  statute  11  Geo.  11.  chap.  19, 
if  the  tenant  for  life  died  while  the  half  year  was 
incomplete  the  rent  was  lost,  his  representatives 
not  being  entitled  to  recover  a  part.  Ex  parte 
Smyth,  1  Swanst.  338. 

Where  H.  V.  was  seised  as  tenant  in  tail  male  and 
died  on  the  17th  of  March  an  infant  and  intestate, 
and  J.  v.  became  tenant  in  tail,  and  one  of  the 
guardians  of  H.  V.  had  let  some  leases  of  the  es- 
tate of  which  he  was  tenant  in  tall,  but  other  ten- 
ants who  had  no  leases  continued  as  tenants  from 
year  to  year,  and  their  rents  were  payable  half 
yearly  at  Lady  day  and  Michaelmas,  and  the  de- 
mises expired  on  the  day  of  the  death  of  H.  V., 
these  rents  having  been  paid  into  the  hands  of  re- 
ceivers, and  the  question  was  whether  the  admin- 
istratrix of  H.  V.  the  deceased  tenant  in  tail  was 
entitled  to  the  proportions  of  rents  from  Michael- 
mas to  the  17th  day  of  March  the  day  of  his 
death,  or  J.  V.,  remainderman  in  tall,  was  entitled 
to  the  whole  of  the  rents,  it  was  held  that  they 
should  be  apportioned  between  the  representative 
and  the  remainderman.  Vernon  v.  Vernon,  2  Bro. 
Ch.  «69. 

In  Vernon  v.  Yernon,  2  Bro.  Ch.  669,  the  counsel 
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tee.     Lougher  v.  Wiliiams,  2  Lev.  92;  Rawle,  I  certain  limits,  each  purchaser  looked  in  turn 

Covenants,  5th  ed.  §  816.  |  to  his  vendor  to  make  good  the  warrantv  im- 

But  this  right  thus  given  to  assigns  only  .  ported  by  a  sale.     It  is  a  doctrine  of  tradiUon 

shortened  up  the  old  process  by  which,  within  |  and  history  {NorcroM  v.  James,  140  Mass.  189), 


cited  the  case  of  Whltflcld  v.  Pindar,  C.  P.  Hil. 
1781,  where  the  tenant  in  tail  remainder  to  others 
in  taH  made  a  lease  and  died  three  days  after  the 
rent  day,  and  it  was  ruled  that  there  should  be  an 
apportionment,  thougrh  the  lease  was  void  as  to 
the  remainderman.  4  Evans,  Eng-.  stat.  177,  n,  says 
this  is  a  decision  of  law  upon  the  express  effect  of 
11  Geo.  IL,  chap.  19,  and  stands  upon  much  better 
irronnd  than  the  attempt  in  the  cases  before  al- 
luded to,  to  apply  the  principles  of  the  statutes  to 
cases  assumed  not  to  be  within  the  operation  of  it. 
Where  A  was  seised  of  1  acre  in  fee  and  pos- 
sessed of  another  for  twenty  years,  makes  a  lease 
of  both  for  ten  years  reservinfr  rent,  and  dies,  the 
rent  shall  be  apportioned  with  the  reversion,  and 
the  heir  and  executor  shall  have  each  his  portion. 
Dubitatur  Pasc.  14  Jac.  B.  U.  enter  Moodye  and 
Gamon.  RoUe,  Abr.  237.  ^ee  S.  C.  F.  Moore,  848, 8 
Bulst.  153. 

In  Doe,  Vauffhan,  v.  Meyler,  2  Maule  &  S.  S76, 
where  a  "lease  of  lands  of  which  lessor  was  seised 
in  feCf  and  other  lands  of  which  he  was  seised  for 
life  with  a  power  of  leasing,  at  one  entire  rent, 
and  the  lease  not  well  executed  according  to  the 
power,— held,  that  the-  lease  was  good  after  the 
death  of  lessor  for  the  lands  in  fee,  thougrh  not  for 
the  other  lands,  for  the  rent  may  be  apportioned." 
In  Pag-et  v.  Gee,  1  Ambl.  198,  where  a  tenant  In 
tail  leased,  but  not  according  to  the  statute,  and 
died  without  issue  between  the  days  of  payment, 
and  the  remainderman  received  the  whole  rent,  on 
a  bill  by  executors  of  tenant  in  tail  for  an  appor- 
tionment, it  was  held  that  under  11  Geo.  II.,  chap. 
19,  9 15,  on  the  death  of  the  tenant  in  tail  the  land 
should  be  apportioned.  Lord  Hardwicke  said  be- 
fore the  statute  the  rent  to  the  death  of  the  tenant 
for  life  was  lost,  and  the  law  would  not  suffer  his 
representative  to  bring  an  action  for  use  and  oc- 
cupation, much  less  could  he  If  there  was  a  lease, 
and  the  remainderman  could  not  because  the  rent 
was  not  due  in  his  time,  so  the  rent  was  lost  and 
real  injustice  arose;  and  the  court  held  that  a  ten- 
ant in  tail  aprh  possibility  of  issue  extinct  ought 
to  be  so  construed  as  tenant  for  life  within  this 
statute. 

But  where  a  father  was  tenant  for  life  remainder 
in  tail  to  the  son  the  plaintiff,  and  the  father  was 
indebted  by  several  judgments,  and  his  laud  ex- 
tended by  a  Judgment  creditor  who  leased  the  same 
to  the  defendant  rendering  £100  per  annum  pay- 
able quarterly,  and  the  father  the  tenant  for  life 
died  in  the  middle  of  the  half  year,  the  rent  could 
not  be  apportioned  in  equity,  and  as  to  the  profits 
from  the  end  of  the  last  quarter  to  the  death  of 
the  tenant  for  life,  the  tenant  should  pay  nothing, 
but  for  the  profits  from  the  death  of  the  tenant  for 
life  the  tenant,  the  underlessee,  was  to  account  to 
the  plaintiff.    Jenner  v.  Morgan,  1  P.  Wms.  382. 

Where  an  administrator  made  an  under  lease  of 
the  intestate's  term  rendering  rent  to  himself,  his 
executors*  administrators,  and  assigns,  and  died, 
his  executor,and  not  the  administrator  de  honin  non, 
was  entitled  to  the  rent.  The  court  said  that  in 
this  case  where  the  executor  of  an  administrator 
recovers  the  rent  he  shall  be  chargeable  with  it  as 
assets  in  the  nature  of  an  executor  de  son  toru  for 
the  administrator  having  power  to  dispose  of  the 
term  which  he  had  in  right  of  the  intestate,  this 
rent  which  is  reserved  to  him  and  his  executor  is  a 
continuing  interest  in  them  in  the  same  right. 
Drue  V.  Bay  lie,  Freem.  C.  L.  402. 

Where  A  was  indebted  to  B  for  rent,  and  the  land- 
lord died,  and  the  tenant  A  gave  a  note  to  G,  the 
administrator  of  the  landlord  for  the  rent  in  ar- 
rears, and  C  died  intestate,  it  was  held  that  this  note 
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was  an  alteration  of  property,  and  the  rent  be- 
longed to  the  administrator  of  C,  and  not  to  the  ad- 
ministrator de  borate  non  of  B.  Barker  v.  Talcot,  1 
Vem.  473. 

In  Doyle  v.  Maguire,  Jr.  L.  R.  14  C.  L.  24,  It  was 
held  that  an  administrator  de  bonis  non  was  entitled 
to  the  arrears  of  rent  where  his  predecessor  made  a 
lease  of  premises  forming  a  part  of  the  intestate's 
estates  for  a  term  of  twenty-one  years,  and  the  lease 
did  not  purport  to  be  made  in  her  representative 
capacity,  and  the  lessee  took  possession  but  never 
paid  rent. 

Where  a  widow,  an  administratrix,  had  made  an 
agreement  with  the  children  to  divide  the  farm  and 
other  personal  property,  a  lease  made  by  her  of 
land  held  by  the  intestate  under  a  lease  for  a  term 
of  years  then  unexpired  was  set  aside,  where  the 
lessee  had  notice  of  the  contract  with  the  family. 
Drohan  v.  Drohan,  1  Bail  &  B.  185. 

c.  Summary  of  English  cases. 

The  personal  representative  was  not  entitled  to 
rent  where  the  landlord  died  between  pay  days,  and 
the  lease  was  made  by  tenant  for  life.  Clun  v. 
Fisher,  Cro.  Jac.  809:  Clun's  Case,  10  Coke,  127a; 
Glover  v.  Archer,  4  Leon.  247;  Barwick  v.  Foster, 
Cro.  Jac.  227. 

And  where  the  landlord  in  such  a  case  died  on 
pay  day  before  sunset.  Rockingham  v.  Penrioe,  1 
P.  Wms.  177, 2  Salk.  678. 

The  personal  representative  was  not  entitled  to 
rent  made  under  a  power  of  lease  (continuing), 
where  landlord  died  at  12  o'clock  at  noon  on  pay 
day.  Earl  Strafford  v.  Lady  Wentworth,  Prec  In 
Ch.  556. 

The  personal  representative  was  not  entitled  to 
rent  where  the  landlord  died  at  9  o'clock  at  night 
on  pay  day.    Norris  v.  Harrison,  2  Madd.  268. 

And  where  the  landlord  died  after  sunset -and  be- 
fore midnight.    Duppa  v.  Mayo,  1  Wms.  Saund.  282. 

The  rent  belonged  to  the  executor  where  the 
landlord  died  at  12  o'clock  at  noon  on  pay  day. 
Earl  Strafford  V.  Lady  Wentworth,  Prec.  in  Ch.  655. 

The  personal  representative  was  entitled  to  rent 
where  it  was  payable  to  life  tenant  who  died  at  9 
o'clock  at  night  on  pay  day,  as  she  lived  beyond 
sunset.    Southern  v.  Belassis,  1  P.  Wms.  179,  note. 

Apportionment  was  made  where  life  tenant  made 
a  lease  and  died  between  the  time  of  paj'ment. 
(Statute.),   Ex  parte  Smyth,  1  Swanst.  338. 

And  wliere  tenant  in  tail  made  a  lease  and  died 
between  pay  days.  (Statute.)  Vernon  v.  Vernon, 
2  Bro.  Ch.  659. 

And  where  tenant  in  tail  leased  and  died  between 
days  of  payment.  (Statute.)  Paget  v.  Gee,  1  Ambl. 
196. 

This  note  is  not  intended  to  include  cases  of  wills, 
although  a  few  cases  in  a  contest  by  an  heir  and  an 
executor  are  included  to  show  the  law  in  such  a 
case;  and  it  is  not  intended  to  include  the  right  of 
doweress  to  mesne  profits  or  damages  for  detention 
of  dower,  which  cases  affect  rents  in  certain  cases, 
as  this  matter  is  covered  by  a  note  of  Roan  v. 
Holmes (Fla.)  21  L.  R.  A.  18a 

III.  Summary  as  to  rents  accrued  during  owner's 
life. 

An  administrator  is  entitled  to  accrued  rents. 
Humphries  v.  Davis,  100  Ind.  369;  King  v.  Anderson, 
20  Ind.  885;  Crawford  v.  Ginn,35Iowa.  643;  O'Bannon 
V.  Roberts,  2  Dana,  54;  Ball  v.  First  Nat.  Bank,  80 
Ky.  501;  Plummer  v.  Bowie,  76  Me.  496;  Fleming  v. 
Chunn,  57  N.  C.  (4  Jones,  Eq.)  422;  Rowan  v.  Riley. 
6  Baxt.  67. 

And  the  same  was  said  to  be  the  rule  in  the  fol- 
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and  cannot  be  extended  to  new  cases  b}'  anal- 
ogy without  legislation.  The  old  cases,  so  far 
as  we  know,  even  the  most  extreme,  are  all 
cases  of  warranties  or  covenants  by  owners  of 


the  land.  Fitzherbert.  Nat.  Brev.  U6c.  Lord 
St.  Leonards  says  that  "there  appears  to  be  no 
direct  authority  that  a  stranger  to  the  land  can 
enter  into  covenants  respecting  it,  which  will 


lowing  cases:  Dorsett  v.  Gray,  98  Ind.  276;  WiJl- 
iamsoD  v.  Richardson,  S  T.  B.  Mod.  603;  Wilson  v. 
Unselt,  12  Bush.  215;  Bank  of  Pennsylvania  v.  Wise. 

3  Watts,  399;  Blow  v.  Maynard,  2  Lelsrb,  29. 

By  statute.    Miller  v.  Crawford,  26  Abb.  N.  C.  376 

IV.  Summary  ob  to  rents  accruing  after  owner* a 

death. 

a.  Riohta  of  heir. 

The  general  rule  ia  that  heirs  are  entitled  to  ao- 
-cruinsr  rents,  in  the  absence  of  a  statute  to  the  con- 
trary. Foltz  V.  Prouse,  17  111.  487;  O'Bannon  v. 
Roberts,  2  Dana,  54;  Ball  v.  First  Nal.  Bank,  80  Ky. 
501;  Bastin  v.  Hatchitt,  16  Ky.  L.  Rep.  789:  Atchison 

V.  Lindsey,  6  B.  Men.  86,  43  Am.  Dec  153;  Rank  v. 
Hill,  8  Bush,  67;  Filmore  v.  Reithman,  6  Colo.  120; 
Trimble  v.  Pollock,  77  Ind.  576;  Foteauz  v.  Lepage, 
•6  Iowa,  123;  Kothman  v.  Markson,  34  Kan.542;  Shouse 

V.  Krusor,  24  Mo.  A  pp.  279;  Stinson  y.  Stinson,  38 
Me.  593:  Alden  v.  Stebbins,  99Ma8s.  616;  Bullock  v. 
Sneed,  13  Smedes  &  M.  293;  Blood  worth  v.  Stevens, 
41  Miss.  475:  King  v.  Anderson,  20  Ind.  385;  Allen  v. 
V.  Van  Houton,  19  N.  J.  L.  47;  Reeves  v.  McMillan, 
101  N.  C.  479;  Lee  v.  Lee,  74  N.  C.  70;  Fleming  v. 
>Chunn,  54  N.  C.  (4  Jones,  Eq.)  422;  Kobler  v.  Knapp. 

I  Bradf.  241;  Overturf  v.  Dugan,  29  Ohio  St.  230; 
Haslage'  v.  Krugh,  25  Pa.  97;  Adams  v.  Adams,  4 
Watts,  160:  Merkel's  Estate,  131  Pa.  584;  Kirkpatrlck 
v.  Atkinson,  11  Rich.  Bq.  27. 

And  the  same  was  said  to  be  the  rule  in  the  fol- 
lowing cases:  Bank  of  Pennsylvania  v.  Wise,  3 
"Watts,  399;  Smith  v.  McConnell,  17  111.  136,  63  Am. 
Dec.  840;  Evans  v.  Hardy,  76  Ind.  527;  McClead  v. 
Davis,  83  Ind.  268;  Egbert  v.  Thomas,  1  Ind.  393; 
Crane  v.  Guthrie,  47  Iowa,  542;  Kinsell  v.  Billings. 
■$)  Iowa,  154:  Thomasson  v.  Lucas,  4Ky,  L.  Rep.  889; 
Kidwell  V.  Kidwell,  84  Ind.  224;  Slaughter  v.  Fro- 
man.  2  T.  B.  Mon.  95;  Smith  v.  Bland.  7  B.  Mon.  21; 
Beezley  v.  Burgett,  15  Iowa,  192;  Lucy  v.  Lucy,  55 
Jf .  H.  9;  Perkins  v.  Perkins,  58  N.  H.  405;  Dixon  v. 
NiccoUs,  39  111.  872, 89  Am.  Dec.  312;  Stark  v.  Brown, 
101  III.  395;  Getzandafferv.  Cay  lor,  38  Md.280;  Fuller 
v.  Young,  10  Me.  365;  Kimball  v.  Sumner,  02  Me.  305; 
Brigham  v.  Hunt,  152  Mass.  2q7:  Cummings  v.  Wat- 
.son,  149  Mass.  262:  Lobdell  v.  Hayes,  12  Gray,  236; 
Drinkwater  V.  Drinkwater,  4  Mass.  353. 

So  where  a  statute  gave  the  accruing  rents  to  the 
heirs  they  were  entitled  to  the  same.  Draper  v. 
Barnes,  12  R.  I.  156:  Re  Strickland,  10  Misc.  486; 
-Griffith  v.  Beecher,  10  Barb.  432. 

And  were  entitled  to  the  same  until  the  land  was 
■sold,  where  the  estate  was  Insolvent.  Gibson  v. 
Farley,  16  Mass.  280. 

So,  the  heirs  were  entitled  to  accruing  rents 
where  the  administrator  did  not  assert  his  right 
under  the  statute.  Jones  v.  Billstein,  28  Wis.  229; 
Streeter  v.  Paton,  7  Mich.  341;  Baxter  v.  Robinaon, 

II  Mich.  520;  Howard  v.  Patrick,  38  Mich.  795;  Miller 
V.  Hoberg,  22  Minn.  249. 

And  the  heirs  were  entitled  to  accruing  rents  if 
the  administrator  does  not  act.  Gayle  v.  Johnson, 
m  Ala.  388;' Masterson  v.  GIrard,  10  Ala.  60;  Up- 
•church  v.  Norsworthy,  12  Ala.  532;  Cblghizola  v.  Le 
Baron,  21  Ala.  406;  Branch  Bank  v.  Fry,  23  Ala.  770. 

The  heir  is  entitled  to  rent  when  not  needed  to 
pay  debts.  Remington  v.  American  Bible  Soc.  44 
Conn.  512;  Stewart  v.  Smiley.  46  Ark.  373. 

Some  cases  hold  also  that  the  administrator 
cannot  collect  accruing  rents.  Brigham  v.  Hunt, 
152  Mass.  257;  Kidwell  v.  Kidwell,  84  Ind.  224:  Cum- 
miogs  V.  Watson,  149  Mass.  262:  Adams  v.  Adams, 

4  Watts,  160;  Merkel's  Estate,  131  Pa.  584. 
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b.  Rights  of  administrator. 
1.  By  statiU>e. 

In  some  cases  the  administrator  is  entitled  to  ac- 
cruing rents  by  statute. 

Patapsco  Guano  Co.  v.  Ballard,  107  Ala.  710;  Van- 
degrift  V.  Abbott,  75  Ala.  487:  Palmer  v.  Steiner,  68 
Ala.  400;  Leatherwood  v.  Sullivan.  81  Ala.  458;  Eu- 
bank V.  Clark,  78  Ala.  78;  Long  v.  McDougald,  23 
Ala.  413;  Doolan  v.  McCauley,  66Cal.  476;  fZe  Wood- 
worth,  31  Cal.  595;  Re  Moore,  96  Cal.  522;  Staples's 
Appeal,  52  Conn.  421;  Reinstein  v.  Smith,  65  Tex. 
247;  Edwards  v.  Evans,  16  Wis.  182:  Crow  v.  Day,  69 
Wis.  637;  Kline  v.  Moulton,  11  Mich.  370;  Van  Fleet 
V.  Van  Fleet,  49  Mich.  610;  Wilmarth  v.  Reed,  88 
Mich.  44. 

If  he  asserts  his  right.  Howard  v.  Patrick,  38 
Mich.  795. 

In  the  following  cases  it  was  said  that  under  a 
statute  the  administrator  was  entitled  to  the  ac- 
cruing rent:  Shepperd  v.  Tyler,  92  Cal.  562;  Jones 
v.  Billstein,  28  Wis.  229;  Smith  v.  Park,  81  Minn.  70; 
Lass  V.  Eisleben,  50  Mo.  122. 

But  during  the  time-the  statute  was  repealed  be 
was  not  entitled  to  accruing  rents.  Campau  v. 
Campau,  19  Mich.  116. 

By  statute  be  could  collect  accruing  rents  for  one 
year.    Autrey  v.  Autrey,  94  Ga.  679. 

And  In  Eoff  v.  Tompkins,  2  Mo.  App.  464,  It  was 
said  that  by  statute  he  could  collect  accruing  rent 
for  two  years. 

An  administrator  was  entitled  to  rents  of  planta- 
tion for  three  years  under  a  statute,  but  not  to 
rents  of  wild  lands.  Murphy  v.  Thomas,  41  Miss. 
429. 

In  some  cases  an  administrator  is  authorized  by 
statute  to  collect  accruing  rents,  under  an  order  of 
probate  court.    Oglesby  v.  Forman,  77  Tex.  647. 

In  Hill  V.  Mitchell,  5  Ark.  606,  it  was  said  that  an 
administrator  was  entitled  to  accruing  rents  on  or- 
der of  court. 

An  administrator  authorized  by  statute  was  held 
to  be  not  entitled  to  rents  without  court  proceed- 
ings. State,  Homer,  v.  Barrett,  121  Ind.  92;  Dexter 
y.  Hayes.  88  Iowa,  493;  Bealey  v.  Blake,  70  Mo.  App. 
229;  Piatt  v.  Dawes,  10  Ind.  60. 

And  the  administrator  has  no  right  to  the  same 
under  the  statute  if  not  needed.  Flood  v.  Pilgrim, 
32  Wis.  876;  Fllbey  v.  Carrier,  45  Wis.  469. 

Under  a  statute  an  administrator  was  entitled  to 
rents  if  no  heir  was  present.  Toerring  v.  Lamp,  77 
Iowa,  488. 

And  the  same  was  said  to  be  the  rule  in  the  fol- 
lowing cases:  Kinsell  v.  Billings,  35  Iowa,  154; 
Sbawhan  v.  Long,  28  Iowa,  488.  96  Am.  Deo.  164. 

And  in  the  following  cases  it  was  said  that  an  ad- 
ministrator of  an  insolvent  estate  by  statute  may 
collect  accruing  rents.  Gregg  v.  Currier,  86  N.  H. 
200;  Plumer  v.  Plumer,  30  N.  H.  558. 

And  the  same  was  said  to  be  the  rule  after  a  de- 
cree of  insolvency  was  made.  Lane  v.  Thompson, 
43  N.  H.  820;  Lucy  v.  Lucy,  65  N.  H.  9. 

Some  statutes  provide  that  the  administrator 
should  lease  by  auction.  Martin  v.  Williams,  18 
Ala.  190;  Long  v.  McDougald,  28  Ala.  418;  Harkins 
v.  Pope,  10  Ala.  493;  Boynton  v.  McEwen,  36  Ala. 
348. 

But  not  in  Louisiana.  Richmond's  Succession,  85 
La.  Ann.  858. 

The  statute  authorizing  the  administrator  to 
have  accruing  rents  is  not  retrospective.  Philips 
V.  Gray,  1  Ala.  228. 

It  was  said  that  an  administrator  is  entitled  to  ac- 
cruing rents.    Sanchez  v.  Hart,   17  Fla.  507;  Gil- 
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run  with  the  land  in  the  hands  of  assignees." 
Vol.  2.  Vend.  &  P.  14th  ed.  687.  And,  al- 
Uiough  be  seems  to  have  missed  the  distinction 
between  the  two  classes  of  covenants  to  which 
we  have  adverted,  this  statement  we  believe 
to  be  correct  with  regard  to  covenants  for  title 
and  many  others,  if  others  there  be,  which 
are  governed  by  the  same  rules.  King  v. 
Wight,  155  Mass.  444,  447. 

We  do  not  argue  from  the  rule  that  new 
and  unusual  incidents  are  not  to  be  annexed 
to  land,  because  that  rule  seems  to  belong 


rather  to  the  law  of  easements  and  the  like* 
than  to  the  class  under  discussion.  See  Nor- 
cross  V.  James,  140  Mass.  188,  192. 

It  is  true,  no  doubt,  that  the  heirs  are  the 
only  persons  interested  in  the  rent,  and  there- 
fore are  the  only  persons  who  suffer  substantial 
damages  by  a  failure  to  pay  it.  We  assume- 
that,  if  the  administratrices  recover  substan- 
tial damafi^eSfthey  will  receive  them  as  trustees- 
for  the  heirs.  We  agree,  as  suggested  b^  Lord 
Ellen  borough  in  a  different  case,  that  a  recov. 
ery  by  them  would  bar  ihe  heirs  from  reoov^ 


ohrifltv.  Filyau,  2Fla.  M;  Union  Bank  v.  Powell,  8 
Fla.  175, 62  Am.  Dec.  367;  DeaoB  v.  Wilcozon,  25  Fla. 
080;  Merrltt  v.  Daffln,  24  Fla.  820. 

2.  In  a  foreign  state. 

An  administrator  has  no  rlirht  to  accruing  rents  in 
a  state  where  he  was  not  appointed.  Smith  v. 
Smith,  13  Ala.  329;  Smith  v.  Wiley.  22  Ala.  39«,  58 
Am.  Deo.  262;  Falrchild  v.  Ha«rel,  54  Ark.  61;  Crock- 
ett V.  Althouse,  35  Mo.  App.  404;  McPlke  v.  McPike, 
111  Mo.  216. 

c.  Liabilily  of  adminitirator, 

1.  Qenerally. 

An  administrator  is  liable  for  accruing  rents  col- 
lected by  him.    Wills  v.  Dunn.  5  Gratt  384. 

So,  an  administrator  is  liable  to  heirs  as  trustee 
where  be  collected accruinfiT  rent.  Shuffler  v.  Tur- 
ner, 111  N.  C.  297;  McClead  v.  Davis.  83  Ind.  263; 
M'Coy  V.  Scott,  2  Rawle,  222. 19  Am.  Dec.  640;  Fross's 
Appeal,  105  Pa.  258;  Huson  v.  Wallace,  1  Rich.  Eq. 
1;  Jewell  v.  Jewell,  11  Rich.  Eq.  296;  Laff^er  v.  Mu- 
tual Union  Loan  &  Bldfr.  Asso.  146  111.  283;  Eruse  v. 
Steffens,  47  111.  112:  Goeppner  v.  Leitzelmann.  98111. 
409;  Atchison  v.  Lindsey,  6  B.  Mon.  86,  43  Am.  Deo, 
163;  Thomasson  v.  Lucas,  4  Ky.  L.  Rep.  889;  Trim- 
ble V.  Pollock,  77  Ind.  576;  Terry  v.  Fertrusoo,  8 
Port.  (Ala.)  600. 

And  the  same  was  said  to  be  the  rule  in  the  follow- 
ing cases:  Young's  Estate,  4  Pa.  Dist.  R.  44;  Smith 
V.  Bland,  7  B.  Mon.  21;  Oldham  v.  Collins,  4  J.  J. 
Marsh.  49;  Trotter  v.  Trotter,  40  Miss.  704. 

An  administrator  Is  liable  to  heirs  where  he  col- 
lected accruing  rents.  Kimball  v.  Sumner,  62  Me- 
805:  Heald  v.  Heald,  5  Me.  387;  Lobdell  v.  Hayes,  12 
Gray,  236;  Palmer  v.  Palmer,  18  Gray,  828;  Huson  v. 
Wallace,  1  Rich.  Eq.  1:  Goodrich  v.  Thompson,  4 
Day,  215. 

An  administrator  is  liable  to  heirs  for  collection 
of  accruing  rents,  and  must  exercise  due  dilligence. 
Bums  V.  Cox,  10  Phila.8. 

And  an  administrator  was  liable  to  heirs  for  rents 
collected  where  he  charged  himself  with  the  same 
in  his  account.  Head  v.  Sutton,  31  Kan.  616;  Koth- 
man  v.  Markson.  34  Kan.  542. 

Where  be  has  the  authority  he  is  bound  to  rea- 
sonable diligence  in  collecting  rents.  Patapsoo 
Guano  Co.  v.  Ballard,  107  Ala.  710;  James  v.  Faulk, 
54  Ala.  184;  Eubank  v.  Clark,  78  Ala.  78;  Re  Moore, 
96  Cal.  522. 

And  was  held  liable  only  for  the  amount  collected. 
Re  Moore,  96  Cal.  522. 

2.  For  use  and  occuj}ation. 

An  administrator  is  liable  for  use  and  occupa- 
tion. Sparrow's  Succession,  39  La.  Ann.  696;  Stearns 
V.  Stearns,  1  Pick.  157;  Henderson  v.  Simmons,  33 
Ala.  291;  Stewart  v.  Stewart,  31  Ala.  207.  70  Am. 
Dec.  690;  Coster  v.  Brack,  19  Ala.  210;  Walls  v. 
Walker,  87  Cal.  424,  99  Am.  Dec.  290;  Re  Mlsamore, 
90  Cal.  169. 

Where  he  had  no  order  of  court.    Steele  v.  Knox. 
10  Ala.  608;  Benford  v.  Daniels,  13  Ala.  067;  Harri- 
son V.  Harrison,  39  Ala.  489. 
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And  where  he  made  an  illegal  sale.  Anderson  v.. 
McGowan,  42  Ala.  280;  Miles  v.  Wheeler.  43  111.  123. 

An  administrator  was  held  liable  for  profits  made 
by  use  and  occupation.  Kellar  v.  Beelor,  5  T.  B. 
Mon.  573;  French  v.  Davis,  38  Miss.  167. 

But  he  was  not  liable  after  sale  of  land.  Clark  v. 
Knox,  70  Ala.  607,  45  Am.  Rep.  93;  Walls  v.  Walker, 
37  Cal.  421,  99  Am.  Dec.  290. 

An  administrator  was  not  liable  for  rents  where 
he  could  not  lease  the  plantation.  Trlche's  Succes- 
sion, 39  La.  Ann.  289;  Myrlck's  Succession,  38  La. 
Ann.  611. 

3.  Accounting  and  sureties. 

Generally  in  the  absence  of  a  statute  the  sure- 
ties on  an  administrator's  bond  are  not  liable  for 
accruing  rents  collected  by  him.  Com.  v.  Hll^ert, 
55  Pa.  286;  Jewell  v.  Jewell,  11  Rich.  Eq.  296;  Allen 
V.  Bruton,  1  McMull.  L.  249;  Wilson  v.  Unselt,  12 
Bush,  215.  overruling  Harmon  v.  Ross,  MSS.:  BasCic» 
v.  Hatchitt,  15  Ky.  L.  Rep.  789;  Slaughter  v.  Fro- 
man,  2  T.  B.  Mon.  95;  Smith  v.  Bland,  7  B.  Mod.  21; 
Atchison  v.  Lindsey,  6  B.  Mon.  86,  43  Am.  Dec.  l.>3; 
Thomasson  v.  Lucas,  4  Ky.  L.  Rep.  889;  State» 
Brown,  v.  Brown.  2  Harr.  (Del.)  5. 

An  administrator's  bond  was  held  not  liable  until 
after  an  account  in  probate  under  a  statute  making 
rents  assets.  State,  Giles,  v.  Waples,  5  Harr.  (Del.) 
257. 

In  Ru bottom  v.  Morrow,  24  Ind.  202,  87  Am.  Dec. 
324,  it  was  said  that  an  administrator  was  not 
chargeable  for  acctuing  rents. 

An  administrator  should  not  account  in  the  pro- 
bate court  for  rents.  Levy's  Estate.  Tucker  (If.  Y.) 
148. 

An  administrator  cannot  be  required  to  account 
in  the  probate  court  for  accrued  rents  collected  by 
him.  Belcher  v.  Branch.  11  R.  1. 226;  Froas's  AppeaU 
105  Pa.  258;  Merkel's  ^tate,  131  Pa.  584. 

And  the  same  was  said  to  be  the  rule  in  Trotter 
V.  Trotter,  40  Miss.  704. 

Where  the  estate  was  solvent  the  administrator 
could  not  be  required  to  account  In  the  probate 
court.  Lucy  v.  Lucy,  55  N.  H.  49;  Perkins  v.  Pe»^ 
kins,  58  N.  H.  405;  Goodrich  v.  Thompson,  4  ]>ay» 
215:  Fross's  Appeal,  105  Pa.  258. 

But  in  Conger  v.  Atwood,  28  Ohio  St,  134.  22  Am 
Rep.  462,  it  was  said  that  an  administrator  was  said 
to  be  liable  as  administrator  for  accruing  rents  col- 
lected  by  him. 

And  in  Brooks  v.  Jackson,  125  Mass.  807,  it  was. 
said  that  an  administrator  must  account  In  the 
probate  court  for  re nts  collected  by  h im.  ( Ry  stat- 
ute.)    ^' 

An  administrator  may  be  required  to  account  in 
the  probate  court  for  accruing  rents  collected  by 
him  where  the  heirs  allow  him  to  collect  the  rents* 
Campbell  v.  McCormick.  1  Ohio  C.  C.  604. 

An  administrator  is  liable  for  rents,  and  should 
account  for  the  same  as  assets.  Willenborg  v. 
Murphy.  86  lU.  344;  Dorman  v.  Lane,  6  111.  143. 

And  where  he  had  charged  hims<lf  with  the 
same  in  his  account.  Crowder  v.  Shackelford,  SS- 
Miss.  321. 

An  administrator  should  account  in  the  probate 
court  for  accruing  rents  collected  where  be  wa» 
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eiiDg  at  all.  But  we  do  not  agree  to  his  fur- 
ther suggestion  that  they  could  recover,  at 
most,  but  Dominal  damaees.  Kingdon  v. 
HottU,  1  Maule  &  8.  355,  862.  At  the  present 
day  a  trustee  may  recover  damages  to  the  ex- 
tent of  the  interest  of  bis  eentuis  que  trust. 
Drummond  v.  Crane,  169  Mass.  577,  580.  28 
L.  R.  A.  707;  Llayd*i  v.  HaTper,  L.  R.  16  Ch. 
Div.  290.  Executors  or  administrators  repre- 
sent the  person  of  the  deceased  **more  ac- 
tually "than  do  the  heirs.  Co.  Litt.  209a; 
BuUard  v.  Moor,  158  Mass.  418,  425.  Unless 
we  are  prepared  to  hold  that  assigns  could  sue 
in  their  own  names  upon  this  contract,  we 
ought  to  adhere  to  the  general  rule,  and  to 
allow  the  administratrices  to  maintain  the  ac- 
tion. For  the  reasons  which  we  have  given, 
we  are  of  opinion  that  the  plaintiffs  can 
maintain  this  suit.  In  Harbeck  v.  Sylvester,  18 
Wend.  608,  609, not  noticed  in  AUen  v.  (Julter, 


an  opposite  decision  was  reached  from  that 
in  Allen  v.  Culver.    See  also,  as  to  collateral 
covenants,   Raymond  v.   Fitch,  2  Cromp.  M. . 
&  R  588.  599,  5  Tyrw;  985,  996. 
Judgment  for  the  plaintiffs. 


authorized  to  collect  by  statute.  State,  BcaU,  v. 
Kamsey  County  Protwte  Court,  25  Minn.  22;  Hart- 
nett  V.  Fe{ran,  8  Mo.  App.  1. 
^  And  an  administrator  was  held  liable  on  his  bond 
under  a  statute  authorizing  him  to  collect  accruing 
rents  where  he  rented  without  authority.  Oglesby 
V.  Forman,  77  Tex.  647. 

The  sureties  on  an  administrator's  lx>nd  were 
held  liable  for  accruing  rents  where  the  ad  minis- 
trator  was  authorized  by  statute  to  collect.  Mc- 
Pike  V.  McPike,  111  Mo.  216. 

And  the  same  was  said  to  be  the  rule  in  Lewis  v. 
Carson,  S6  Mo.  587. 

d.  Rightti  of  creditort. 

Creditors  were  entitled  to  rents  where  the  heirs 
allowed  the  administrator  to  collect  and  disburse 
rents.    Tyler  v.  Priest.  31  Mo.  App.  272. 

And  an  administrator  was  held  liable  to  creditors 
under  a  statute.  Davis  v.  Bawlins,  3  Harr.  (Del.) 
846. 

In  some  states  a  creditor  may  subject  accruing 
rents.  Moore  v.  Shields,  68  N.  C.  327;  Washington 
V.  Sasser,  41  N.  C.  (6  Ired.  Eq.)  336;  Jennings  v. 
Copeland,OON.  C.572. 

And  the  same  was  said  to  be  the  rule  in  H  in  ton 
▼.  Whitehurst,  71  N.  C.  66. 

In  Harrison  v.  Wood,  21  N,  C.  (1  Dev.  &  B.  Eq.) 
487,  the  contrary  was  held,  but  this  was  overruled 
by  the  subsequent  cases. 

But  other  cases  hold  that  a  creditor  has  no  lien 
on  the  accruing  rents.  Robb's  Appeal,  41  Pa.  45; 
Boyd  V.  Martin,  9  Heisk.  382;  Combs  v.  Young,  4 
Yerg.218, 26  Am.  Dec.  225;  Smith  v.  Thomas,  14  Lea, 
324;  Crow  v.  Day,  60  Wis.  637;  BaU  v.  First  Nat. 
Bank,  80  Ky.  601. 

Where  they  were  applied  for  their  benefit.  Rey- 
nolds V.  New  Orleans  Canal  &  Bkg.  Co.  80  Ark.  520. 

e.  Apvortionment. 

It  was  held  that  accruing  rents  go  to  the  rever- 
sioner on  the  death  of  the  life-estate  holder.  Wat- 
son V.  Penn.  108  Ind.  21. 

Where  a  guardian  leased  bis  ward's  land  by  parol 
for  one  year,  on  the  death  of  the  ward  during  the 
year  the  heir  could  not  recover  accrued  rents  as 
Che  lease  was  determined.  Welles  v.  Cowies,  4 
Conn.  180, 10  Am.  Deo.  115. 

Where  the  tenant  for  life  died  the  rent  was  ap- 
portioned by 'Statute.  Bloodworth  v.  Stevens,  51 
3Iiss.  475. 

In  some  cases  an  apportionment  of  rent  is  pro- 
vided for  by  statute.  Norris  v.  Cheatham,  6  Ky.  L. 
Rep.  233;  Redmond  v.  Bedford,  80  Ky.  18. 

On  death  of  life  tenant.  Henry  v.  Stevens,  108 
Ind.  281;  Miller  v.  Crawford,  28  Abb.  N.  C.  376:  Cole 
V.  Patterson.  25  Wend.  456.  I.  T. 
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William  THOMPSON 

V. 

LOWELL,  LAWRENCE,  &  HAVERHILL 
STREET  RAILROAD  COMPANY. 

(170  Mass.  577.) 

1  •  That  an  independent  contractor  is  in 
charge  of  an  entertainment  at  grounds 
provided  by  a  street-car  company  for  free  enter- 
tainment of  patrons  will  not  entirely  relieve  the 
company  from  liability  for  injuries  to  patrons  if 
the  entertainment  is  of  such  a  character  that  it 
will  probably  oau&e  injury  to  spectators  unless 
due  precautions  are  taken  to  guard  against  them. 

2.  A  street-eiM^  patron  attending  a  fk<ee 
entertainment  ^ven  by  the  company 
to  its  patrons  may  hold  the  company  liable  for  an 
accident  which  happens  from  a  cause  which 
might  have  been  prevented  and  ought  to  have 
been  foreseen  and  guarded  against,  if  due  care 
was  not  taken  by  the  company  with  reference  to 
possible  accidents  of  the  kind. 

8.  The  arrangement  of  the  stag^  and 
target  at  which  an  exhibition  of  marks- 
manship is  given  by  an  independent  contract- 
or to  street-car  patrons  upon  grounds  of  the 
street-oar  company  is  not,  as  matter  of  law,  so 
much  a  matter  of  detail  that  the  company  will 
not  be  liable  in  case  it  is  so  negligently  arranged 
that  a  patron  is  ia  Jured  by  a  sliattered  bullet. 

4*  The  risk  of  ii^nry  from  careless  handling 
of  the  implements  used  by  the  performers  is  not, 
as  matter  of  law,  assumed  by  a  c'treet-car  patron 
who  attends  a  free  exhibition  given  by  the  com- 
pany upon  its  grounds. 

(April  1, 1896.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Essex  County  made 
during  the  trial  of  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendailt's  negligence  which 
resulted  in  a  verdict  in  plaintiff's  favor.     Over- 
ruled. 
The  facts  are  stated  in  the  opinion. 
M7\  J.  P.  Sweeney*  for  defendant: 
The  defendant  was  engaged  in  a  lawful 
business,  and 'as  the  existence  of  negligence  is 
an  affirmative  fact  to  be  established  by  him 
who  alleges  it  as  a  foundation  of  his  right  to 


Note.— For  negligence  in  respect  to  safety  of 
persons  at  a  public  entertainment  or  exhibition, 
see  Hart  v.  Washington  Park  Club  (111.)  29  L.  R.  A. 
402:  Lane  v.  Minnesota  State  Agri.  Soc.  (Minn.)  2» 
L.  R.  A.  708;  and  Richmond  &  M.  R.  Co.  v.  Moore 
(Va.)87L.  R.A.268. 

For  exceptions  to  the  rule  as  to  independent  con- 
tractors, see  note  to  Hawver  v.  Whalen  (Ohio)  14 
L.  R.  A.  828;  Negus  v.  Becker  (N.  Y.)  25  L.  R.  A.  667; 
Colgrove  v.  Smith  (Cal.)  27  L.  R.  A.  590;  Smith  v. 
Milwaukee  Builders'  &  T.  Exchange  (Wis.)  80  L.  R. 
A.  604;  Cabot  v.  Kingman  (Mass.)  88  L.  R.  A.  45; 
San  ford  v.  Pawtucket  Street  R.  Co.  (R.  I.)  88  L.  R. 
A.  664;  and  Leavitt  v.  Bangor  &  A.  R.  Co.  (Me.)  8a 
L.  R.  A.  882. 
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recover,  it  is  incumbent  upon  the  plaintiff  to 
point  out,  by  evidence,  the  defendant's  fault. 
.  Cosulich  V.  Standard  OU  Go.  122  N.  Y.  118: 
Losee  v.  Buchanan,  51  N.  Y.  476, 10  Am.  Rep. 
623;  Kendall  v.  Boston,  118  Mass.  284,  19  Am. 
Rep.  446. 

The  exhibition  of  marksmanship  was  being 
performed  under  a  contract  between  the  de- 
*  fendant  and  one  Gorman;. the  person  who  did 
the  shooting  was  not  an  agent  or  servant  of 
the  defendant;  all  the  instruments  and  appli- 
i .  «nces  were  furnished  either  by  Gorman  or  by 
some  servant  or  subcontractor  under  Gorman, 
and  the  defendant  neither  had  the  right  nor  at- 
tempted to  exercise  any  control  or  supervision 
over  the  performance.  These  facts  bring  the 
case  within  the  rule  of  law  that  where  lawful 
work  is  being  done  by  an  independent  contract- 
or, who  has  general  control  of  the  work,  the 
cnntractee  is  not  liable  for  an  injury  resulting 
from  the  negligence  of  such  contractor  or  his 
«ei%ant  in  the  doing  of  the  work. 

Hilliard  v.  Richardson,  8  Grav,  849,  63  Am. 
Dec!  748;  Forsyth  v.  Hooper,  11  Allen,  419; 
Conners  v.  Hennessey,  112  Mass.  96. 

The  obligation  imposed  upon  the  defendant 
was  to  exercise  ordinary  care,  and  there  is  no 
evidence  which  would  justify  a  jury  in  finding 
that  it  failed  to  discharge  that  obligation. 

In  this  case  there  was  nothing  concealed 
from  the  plaintiff.  lie  was  invited  to  witness 
■an  exhibition  of  marksmanship,  the  nature  of 
which  he  knew  before  he  came  upon  the  de- 
fendant's premises  and  the  method  of  which 
he  saw  before  the  accident,  and  he  must  be 
held  to  have  assumed  the  risk  of  any  misad- 
venture that  could  not  have  been  reasonably 
foreseen  or  contemplated  by  the  defendant. 

Pollock,  Torts,  Am.  ed.  p.  190. 

Messrs.  Charles  A.  De  Courcy  and 
Walter  Coulson,  for  plaintiff: 

There  was  clearly  evidence  of  due  care  on 
the  part  of  the  plaintiff,  for  the  consideration 
of  the  jury. 

Fox  V.  Dougherty,  2  W.  N.  C.  417:  Colvin  v. 
Ptabody,  155  Mass.  104;  WhUUnY,  Hartin^im 
Mass.  39. 

The  defendant  advertised  and  supplied  the 
entertainment.  The  plaintiff  and  the  public 
generally  knew  no  one  else  in  the  affair. 
As  between  this  defendant  and  plaintiff,  it 
was  the  defendant's  entertainment;  and  the 
mtiiksman,  those  who  constructed,  arranged 
and  inspected  the  paraphernalia,  and  those 
who  took  part  in  the  performance,  were  for 
the  time  being  the  servants  or  agents  of  the 
defendant.  And  these  servants  and  agents  did 
only  what  they  were  expressly  authorized  to 
do  by  the  defendant. 

Conradt  v.  Glaum,  93  Ind.  476,47  Am.  Rep. 
888;  Texas  <Sb  P.  R.  Go.  v.  Juneman,  80  U.  8. 
App.  541,  71  Fed.  Rep.  989,  18  C.  C.  A.  894; 
Fox  V.  Dougherty,  2  W.  N.  C.  417;  Samnelian 
V.  American  Tool  d  Mach.  Go.  168  Mass.  12. 

The  defendant  cannot  relieve  itself  from  re- 
sponsibility by  delegating  its  duty. 

Verona  Gentral  Cheese  Go.  v.  lUurtaugh,  50 
N.  Y.  814;  2  Bailey,  Personal  Injuries  Relat- 
ing to  Master  &  Servant,  §§  2566.  2594;  Fowler 
V.  Holmes,  24  N.  Y.  S.  R.  299;  Garlson  v. 
Stocking,  91  Wis.  432;  Colvin  v.  Peabody,  155 
Mass.  104. 

A  person  who,  for  reward,  invites  large 
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numbers  of  the  public  to  commit  their  lives 
and  the  safety  of  their  persons  to  his  custody 
owes  them  a  higher  duty  than  that  implied  by 
the  term  "ordinary  care." 

1  Thomp.  Neg.  p.  811;  Francis  v.  CoekreU, 
L.  R.  5  Q.  B.  184. 

When  the  owner  of  premises  which  are 
under  his  control  employs  an  independent  con- 
tractor to  do  work  upon  them  which  from  its 
nature  is  likely  to  render  the  premises  danger- 
ous to  persons  who  may  come  upon  them  by 
the  invitation  of  the  owner,  the  owner  is  not 
relieved  by  reason  of  the  contract  from  the 
obligation  of  seeing  that  due  care  is  used  to 
protect  such  persons.  The  owner  cannot  con- 
tinue to  hold  out  the  invitation  without  being 
bound  to  exercise  due  care  in  keeping  the 
premises  reasonably  safe  for  use  according  to 
the  invitation. 

Gurtis  V.  Kiley,  158  Mass.  128;  Woodman  v. 
Metropolitan  R.  Go.  149  Mass.  885,  4  L.  R.  A 
218;  Conradt  v.  Glative,  98  Ind.  476,  47  Am. 
Rep.  888;  Hart  v.  Washington  Park  Club,  157 
III.  9,  29  L.  R.  A  492;  Lane  v.  Minnesota 
State  Agri.  Soe.  62  Minn.  175.  29  L.  R.  A.  708; 
Stoeeny  v.  Old  Colony  db  N.  R.  Go.  10  Allen, 
308,  87  Am.  Dec,  644;  Indermaur  v.  Dames, 
L.  R.  1  C.  P.  274,  L.  R.  2  C.  P.  811:  2  Jag- 
gard,  Torto,  p.  889  (c);  Selinas  v.  VermorU 
State  Agri.  Soe.  60  Vt.  249;  Richmond  db  M.  R. 
Go.  V.  Moore,  94  Va.  483,  87  L.  R  A.  258. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

Statute  1895,  chap.  816,  authorizes  street- 
railway  companies  to  acquire,  hold,  equip,  and 
maintain  real  estate  to  be  used  for  purposes  of 
recreation  and  for  pleasure  resorts,  the  admis- 
sion being  free.  By  virtue  of  this  statute  the 
defendant  maintained  such  a  place  on  the  line 
of  its  railway  which  contained  a  large  platform 
or  staffe  for  exhibitions.  The  defendant 
enterecfinto  a  written  contract  with  a  manager 
under  which  the  latter  furnished  and  managed 
various  entertainments  there,  and,  among 
them,  an  exhibition  of  marksmanship  by  a  man 
born  without  hands.  The  defendant  paid  for 
advertising  these  exhibitions,  and  carried  post- 
ers on  its  cars.  The  plaintiff,  having  seen  an 
advertisement,  was  a  spectator  at  an  exhibition 
of  marksmanship,  having  come  on  one  of  the 
defendant's  cars.  A  butt  was  provided  to 
receive  the  bullets.  All  the  appliances  were 
furnished  by  the  manager  or  the  performer, 
and  nobody  in  the  defendant's  employment 
exercised  any  supervision  or  control  over  the 
performance.  Immediately  after  a  shot  had 
been  fired,  something  struck  the  plaintiff  in 
the  eye.  It  is  not  made  plain  just  how  the 
accident  occurred,  but  on  the  evidence  the 
jury  might  find  that  the  plaintiff  was  struck 
m  the  eye  by  a  small  fragment  of  a  bullet  or 
other  metallic  substance  which  fiew  from  the 
impact  when  the  bullet  hit  the  butt.  There 
was  no  suggestion  that  he  was  not  himself  in 
the  exercise  of  due  care,  or  that  he  was  not 
in  the  place  provided  for  spectators.  The 
defendant  asked  for  an  instruction  to  the  Jurjr 
that  it  "was  not  responsible  unless  the  exhibi- 
tion was  in  its  nature  such  that  it  would 
necessarily  bring  wrongful  consequences  to 
pass,  unless  guarded  against,  and  the  defend- 
ant failed  to  exercise  due  care   to   prevent 
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harm."  The  judge,  instead  thereof,  instructed 
the  jury  that  the  "defendant  was  not  responsi- 
ble unless  the  exhibition  was  in  its  nature  such 
that  it  would  necessarily  or  probably  cause 
injury  to  some  person  present  under  defend- 
4int's  invitation,  unless  guarded  against,  and 
the  defendant  failed  to  exercise  due  care  to 
prevent  harm."  The  fact  that  the  exhibition 
was  provided  and  conducted  by  an  independent 
<!on tractor  would  not  wholly  relieve  the  de- 
fendant  from  responsibility,  provided  it  was 
of  such  a  kind  that  it  would  probably  cause 
injury  to  a  spectator,  unless  doe  precautions 
were  taken  to  guard  against  harm.  Ourtis  v. 
KiU}/,  153  Mass.  123;  Biehmond  ds  M.  R.  Co. 
V.  Moore,  94  Va.  488,  87  L.  R.  A.  858;  South- 
em  Ohio  R  Co,  V.  Morey,  47  Ohio  St.  207,  7 
L.  R.  A.  701;  Hawper  v.  Whalen,  49  Ohio  St. 
69,  14  L.  R.  A.  828;  BoiMr  v.  Peate,  L.  R.  1 
<i.  B.  Div.  821.  The  instruction  as  given  was 
right.  But,  even  under  this  rule,  the  defend- 
ant contends  that  there  was  no  evidence  upon 
which  the  jury  was  justified  in  finding  that 
the  plaintiff  was  injured  by  any  negligent  act 
or  omission  on  its  part;  or,  in  other  words, 
that  there  was  no  evidence  of  any  failure  on  its 
part  to  perform  its  duty  in  the  premises.  The 
question  is  suggested  how  far  the  defendant 
was  bound  to  go  in  supervising  the  instruments 
■and  appliances  used,  and  the  other  details  of  the 
•exhibition.  Should  it  be  held  to  inspect  the 
rifle  and  the  cartridges,  to  see  if  they  were  safe? 
Without  undertaking  to  go  into  unnecessary 
•detail,  it  is  apparent  that  there  was  evidence 
tending  to  show  that  the  accident  happened 
from  a  cause  which  might  have  been  prevented 
and  that  it  ought  to  have  been  foreseen  and 
guarded  against  by  somebody,  either  by  the 
defendant  or  by  the  manager;  and  the  jury 
might  come  to  the  conclusion  that  in  the  gen- 
•era!  arrangements  for  an  exhibition  of  this 
nature  the  butt  should  be  so  placed  that  frag- 
ments which  might  fly  from  the  impact  of  the 
bullets  could  not  reach  the  spectators,  and 
that  due  care  was  not  taken  in  the  arrangement 
of  the  stage,  with  reference  to  possible  acci- 
dents of  this  kind,  and  that  the  defendant 
itself  failed  in  its  duty  in  this  respect.  We 
cannot  say  that  this  was  so  much  a  matter  of 
transitory  detail  that  the  manager  alone  was 
responsible  for  an  omission  to  pay  proper  at- 
tention to  securing  the  safety  of  spectators 
from  such  a  risk.  The  case,  therefore,  was 
rightly  submitted  to  the  jury.  Nor  can  it  be 
held  that  the  plaintiff  assumed  the  risk.  He 
might  well  rely  on  those  who  provided  the 
exhibition,  and  invited  him  to  attend,  to  take 
due  care  to  make  it  safe  from  such  an  injury 
as  he  received. 

ExceptioM  overruled. 


Clemence  LORENZO 

V. 

Maria  WIRTH. 

(170  Mass.  596.) 

Tniury  by  stepping  when  it  was  dark 
into  a  coal  hole  about  2  feet  back  from 


the  street  line,  in  a  spaoe  paved  like  the  sidewalk 
in  front  of  a  house  which  stands  8  or  4  feet  from 
the  street,  while  a  coal  wafiroD  was  standiofir  by 
the  curb,  and  coal  extended  therefrom  nearly  to 
the  house,  and  two  emplo}'ee8  of  a  coal  dealer 
were  preparing  to  put  in  the  coal,  will  not  render 
the  occupant  of  the  house  liable  to  the  Injured 
person,  althoufrh  she  was  a  foreiirn  woman, 
iffnorant  of  the  custom  of  deliverinff  coal 
through  such  holes,  and  did  not  see  the  coal  hole 
but  stepped  upon  the  coal  from  the  steps  of  the 
next  house,  which  came  out  to  the  street  line. 

(KnowUon  and  Allen,  J  J.,  diaaent.) 
(April  11, 1888.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence 
which  resulted  in  a  verdict  in  plaintiff's  favor. 
Sustained.  • 

The  facts  are  stated  in  the  opinion. 

Messrs,  Nason  A  Proctor  for  defendtint. 

Messrs.  Richard  H.  Dana  and  Hollis 
R.  Bailey,  for  plaintiff: 

On  the  question  of  whether  or  not  the  plain- 
tiff was  in  the  exercise  of  due  care,  it  was 
competent  to  show  that  she  was  a  foreigner 
and  had  never  seen  coal  put  in  through  a  hole 
in  the  sidewalk. 

Bethman  v.  Old  Colony  R.  Co.  155  Mass. 
862. 

On  the  Question  of  Invitation  and  of  the  right 
of  the  public  to  travel  upon  that  part  of  the  side- 
walk near  the  building,  it  was  competent  to 
show  fully  the  character  and  construction  of 
the  entire  sidewalk  from  the  curbstone  to  the 
building  and  also  to  show  how  long  it  had  been 
open  to  public  travel. 

Sweeney  v.  Old  Colony  dk  N.  R,  Co.  10  Allen, 
868,  87  Am.  Dec.  644;  Murphy  v.  Boston  dh  A. 
R.  Co,  183  Mass.  125;  Holmes  v.  Drew,  151 
Mass.  578;  Plummer  v.  Dill,  156  Mass.  426; 
Hanlon  v.  Thompson,  167  Mass.  190. 

These  cases  hold  that  an  invitation  to  walk 
outside  the  line  of  the  street  may  be  implied 
from  various  circumstances,  and  that  of  these 
circumstances  a  very  important  one  is  the  con- 
struction upon  land  adjacent  to  the  street  of  a 
'Sfdewalk  of  such  a  character  as  to  give  the 
appearance  of  a  widening  of  the  sidewalk 
proper. 

Valentine  v.  Boston,  22  Pick.  75,  83  Am. 
Dec.  711,  holds  that  a  user  by  the  public  for 
twenty  years  of  private  land  for  purposes  of 
travel  raises  a  presumption  of  dedication  to 
public  use. 

See  also  Oliver  v.  Worcester,  102  Mass.  489, 
8  Am.  Rep.  485. 

On  the  question  of  Mrs.  Wirth's  occupation 
of  the  premises  in  question  the  written  lease 
under  which  she  was  in  possession  was  clearlv 
competent  to  show  that  she,  and  not  her  land- 
lord, had  the  whole  control  of  the  premises 
and  the  entire  responsibility  for  their  safe  con- 
dition. 

Stewart  v.  Putnam,  127  Mass.  403;  Boston 
V.  Oray,  144  Mass.  53. 

The  fact  that  Mrs.  Wirth  employed  the  coal 


NOTB.— As  to  liability  for  dangerous  condition  of  i 
premfses  beside  highway,  see  note  to  Lepnlok  v.  I 
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Gaddis  (Miss.)  26  L.  K.  A.  666:  also  Dobbins  v.  Mis- 
souri, K.  &  T.  R.  Co.  (Tex.;  88  L.  R.  A.  573. 
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company  to  deliver  the  coal  does  not  free  her 
from  liability. 

Pickard  v.  Smith,  10  C.  B.  N.  8.  470; 
Woodman  v.  Metropolitan  R.  Co.  149  Mass. 
385,  4  L.  R.  A.  213;  Curtis  v.  Kiley.  153  Mass. 
123;  Blemngton  v.  Boston,  153  Mass.  409; 
Ppe  V.  Faxon,  158  Mass.  471. 


Holmes*  J.,  delivered  the  opinion  of  the 
court: 

Tbistis  an  action  for  personal  injuries  suf- 
fered by  the  plaintiff  in  consequence  of  her 
stepping  into  an  open  coal  hole.  The  coal 
hole  was  situated  about  18  inches  in  front  of  a 
house  held  by  the  defendant  under  a  lease, 
and  upon  land  embraced  in  the  lease.  The 
house  was  set  back  from  the  street,  and  the 
coal  hole  was  2  feet  or  more  outside  the  street 
line.  But  the  paving  over  the  space  between 
the  street  line  and  the  house  was  continuous 
with  that  of  the  street,  and  there  was  nothing 
in  the  usual  conditions  to  give  notice  that  it 
was  not  part  of  the  street,  except  the  way  in 
which  it  generally  was  used  by  tenants  for 
the  deposit  of  barrels,  etc. ,  and  the  fact  that 
the  steps  of  the  house  next  to  it  on  the  side 
from  which  the  plaintiff  was  coming  came  out 
to  the  line  of  the  street. 

At  the  time  of  the  accident  a  coal  wagon 
was  backed  up  to  the  side  wall  in  front 
of  the  premises,  and  coal  which  had  been 
ordered  by  the  defendant  was  being  delivered 
from  it  by  the  servants  of  a  coal  dealer.  One 
of  these  had  uncovered  the  coal  hole,  and  was 
shoveling  the  last  of  the  coal  out  of  the  wagon 
upon  the  sidewalk.  The  other  stood  by  the 
hole,  doing  such  work  as  was  necessary  to 
help  the  coal  pour  down  the  hole.  The  coal 
covered  the  whole  sidewalk  from  the  wagon 
to  near  the  house.  The  plaintiff,  a  Spanish 
woman,  who,  accordinjfto  her  own  testimony, 
never  had  seen  comI  put  through  a  coal  hole 
before,  stepped  upon  the  steps  of  the  next 
building  above  mentioned,  thence  stcppec^l 
upon  the  coal,  and  then  with  her  other  leg 
went  into  the  coal  hole,  which  was  30  inches 
from  the  corner  of  the  steps.  The  judge  was 
asked  to  direct  a  verdict  for  the  defendant, 
which  he  refused  to  do,  and  the  defendant  ex- 
cepted. 

The  question  in  its  common  form  is  whether 
these  facts  show  any  evidence  of  negligence 
proper  to  be  left  to  the  jury.  But  it  will  be 
seen  that  it  is  not  a  question  of  evidence,  in 
the  ordinary  sense.  It  is  not  whether  there  is 
anything  tending  to  prove  a  disputed  fact. 
The  acts  and  omissions  of  the  defendant  as  to 
the  plaintiff  are  fully  known  and  undisputed. 
The  question  is  whether  those  acts  and  omis- 
sions made  the  defendant  liable  for  the  plain- 
tiff'shurt, — in  the  common  languagcof  the  law, 
whether  they  constituted  a  breach  of  duty  to 
the  plaintiff.  It  will  be  observed,  further, 
that  the  facts  on  which  the  question  arises  are 
quite  simple  and  are  likely  to  be  repeated  with 
slight  variations,  as  lon^  as  coal  holes  exist; 
that  they  are  all  matters  of  eyesight,  capable 
of  being  photographed;  and  that  theory  must 
recognize  that  at  some  point  the  visible  situa- 
tion would  be  such  as  to  warrant  the  defendant 
in  assuming  that  the  public  were  sufficiently 
warned,  or,  in  other  words,  that  the  defendant 
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would  have  done  her  whole  duty.  Chenery  v. 
FUchburg  R.  Co.  160  Mass.  211.  214,  22  L.  R. 
A.  575.  It  is  true  that  blind  men,  and  for- 
eigners unused  to  our  ways,  have  a  right  ti> 
walk  in  the  streets,  and  this  fact  must  be  taken 
into  consideration  in  drawing  the  line  of  the 
defendant's  duty;  but  the  line,  when  drawn,  ia 
a  physical  line,  so  to  speak.— it  is  a  visible 
situation,  in  which  all  the  arrangements  or  pre- 
cautions which  the  law  requires  of  a  defendant 
are  there,  upon  the  ground. 

In  simple  cases  of  this  sort,  courts  liave  felt 
able  to  determine  what,  in  every  case,  however 
complex,  defendants  are  bound  at  their  peril 
to  know,  and  are  presumed  to  know,  namely, 
whether  the  given  situation  is  on  one  or  the 
other  side  of  the  line.  The  examples  are 
numerous,  and  we  take  the  first  that  come  to 
our  hand.  Barron  v.  Eldredge,  100  Mass.  455, 
460,  461,  1  Am.  Rep.  126;  Pinney  v.  HaU,  15ft 
Mass.  225;  Crofter  y.  Mttropoliian  R.  Co,  LAI. 
1  C.  P.  300.  We  think  that  the  case  at  bar  is 
not  beyond  .our  competence  to  decide.  The 
greatest  danger  in  attempting  to  do  so  is  that 
of  being  misled  by  ready-made  generalizations, 
and  of  thinking  only  in  phrases  to  which,  as 
lawyers,  the  judges  have  become  accustomed, 
instead  of  looking  straight  at  things,  and  re- 
garding the  facts  in  all  thehr  concretenese,  as. 
a  jury  would  do.  Too  broadly  generalized 
conceptions  are  a  constant  source  of  fallacy. 
Thus  it  is  easy  to  say  that  the  continuity  of 
the  sidewalk  was  an  invitation,  apd  then  to 
discu88  in  universals  the  duty  of  one  who  in- 
vites the  public  upon  his  land.  But,  invita- 
tion or  no,  the  invitation  is  not  the  same,  and 
the  responsibility  is  not  the  same,  when  the 
place  is  seemingly  in  the  middle  of  a  clear 
highway,  and  looks  safe  and  ready  for  travel 
to  one  who  is  walking  straight  along  the  open 
road,  that  it  is  where  the  place  is  in  a  snug 
corner,  and  is  capable  of  being  reached  only 
by  going  over  steps  which  manifestly  are  not  & 
part  of  the  highway,  and  then  by  stepping 
into  a  pile  of  coal  which  surrounds  the  spot  in 
question.  Without  considering  whether  under 
such  circumstances,  the  defendant  would  be 
freed  from  all  duty  in  respect  of  the  temporary 
dangers  created  by  the  coal  dealer  while  he 
was  doing  his  work'  (Clapp  v.  Kemp,  122  Mass, 
481),  it  is  the  opinion  of  a  majority  of  the  court 
that  she  was  not  called  on  to  stand  guard,  and 
to  tell  the  public  that  they  must  not  under- 
stand the  continuity  of  the  pavement  under 
the  coal,  if  they  happen  to  know  of  it,  as  & 
present  assurance  that  they  might  step  blindly 
into  the  coal,  and  as  a  warranty  that  there  waa 
no  coal  hole  in  the  place  where  the  coal  was 
pouring  down.  A  heap  of  coal  on  a  sidewalk 
in  Boston  is  an  indication,  according  to  com- 
mon experience,  that  there  very  possibly  may 
be  a  coal  hole  to  receive  it.  But,  without 
saying  that  it  always  is  a  sufficient  warning  to 
look  out  for  one,  we  are  of  opinion  that  as 
against  a  person  coming  from  where  the  plain- 
tiff came  from,  with  a  coal  hole  situated  a.H 
this  was,  the  coal  in  the  condition  shown,  and 
the  business  of  delivery  then  going  on,  in  the 
absence  of  men  with  baskets,  or  other  indica- 
tion of  a  different  means  of  making  the  deliv- 
ery, the  defendant  cannot  be  said  to  have  been 
wanting  in  due  care. 

Exceptions  sicstained. 
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Knowlton,  J..  diRsenting: 

I  am  unable  to  agree  to  the  opinion  of  the 
majority  in  this  caseT    The  building  occupied 
hy  the  defendant,  and  the  adjoining  buildings 
for  a  considerable  distance  towards  the  west, 
stood  back  from  the  line  of  the  street  about 
S   feet   and    8    inches.    The    buildings    in 
the  other  direction,  with  their  projections, 
<:ame  out  to  the  line  of  the  street.    The  space 
in  front  of  the  defendant's  building,  and  of  the 
Adjoining  buildings    towards  the  west,    was 
paved  with  the  same  kind  of  material,  and  on 
the  same  level,  all  the  way  from  the  buildings 
to  the  curbstone  and  was  used  as  a  sidewalk. 
The  walk  was  not  very  wide,  and  there  was 
nothing  to  mark  the  line  of  the  street.    In 
Holmes  v.  Drew,  151  Mass.  580,  is  this  language: 
"The  jury  might  have  inferred  from  the  facts 
fitated  that  the  defendant  laid  out  and  paved 
the  sidewalk  on  her  own  land  in  order  that  it 
should  be  used  by  the  public  as  the  sidewalk 
of  the  str^t,  and  allowed  it  to  remain  appar- 
ently the  part  of  the  street  that  was  intended 
to  be  used  by  foot  passengers.    This  would 
amount  to  an  invitation  to  the  public  to  enter 
upon,  and  use  as  a  public  sidewalk,  the  land 
so  prepared,   and  the  plaintiff,  so  using  it, 
would  have  gone  upon  the  defendant's  land  by 
her  implied  invitation,  and  she  would  owe  him 
the  duty  not  to  expose  him  to  a  dangerous  con- 
dition of  the  walk  which  reasonable  care  on 
her  part  would  have  prevented."    In  Plum- 
merv.  Dill,  156  Mass.  426-480,  the  court  says, 
referring  to  cases  of  this  kind:    They  "stand 
on  a  ground  peculiar  to  themselves.    They  are 
where  the  defendant  by  his  conduct  has  in- 
duced the  public  to  use  a  way  in  the  belief 
that  it  is  a  street  or  public  way  which  all  have 
a  right  to  use,  and  where  they  suppose  they 
will  be  safe.    The  inducement  or  implied  In- 
Titation  in  these  cases  is  not  to  come  to  a 
place  of  business  fitted  up  by  the  defendant 
for  traffic,  to  which  those  only  are  invited  who 
will  come  to  do  business  with  the  occupant: 
nor  is  it  to  come  by  permission  or  favor  or 
license;  but  it  is  to  come  as  one  of  the  public 
and  enjoy  a  public  right,  in  the  enjoyment  of 
"Which  one  may  expect  to  be  protected.    The 
liability  in  such  a  case  should  be  co-extensive 
with  the  inducement  or  implied  invitation." 
I  think  that  the  jury  might  have  found  the 
circumstances  under  which  the  plaintiff  was 
walking  upon  the  sidewalk  at  the  time  of  the 
accident  to  be  such  as  entitled  her  to  protec- 
tion or  warning  against  openings  in  it.    At 
the  time  of  the  accident  the  coalhole  was  be- 
ing used  for  the  defendant's  benefit,  by  her  au- 
thority. If  this  use  would  ordinarilv  be  attend- 
ed with  danger  to  the  public,  the  defendant  was 
hound  to  see  that  proper   precautions  were 
taken  for  their  safety,  even  if  the  work  was 
being   done  by  an  independent   contractor. 
VurUs  V.  Kiley,  153  Mass.   12iJ:   Woodman  v. 
Metropolitan  B.  Go,  149  Mass.  835,  4  L.  R.  A. 
^13;  Pye  v.  Faxon,  156  Mass.  471-474;  Pickard 
▼.  Smith,  10  C.  B.  N.  8.  470.    The  opinion  in 
Clapp  V.  Kemp,  122  Mass.  481,  does  not  pur- 
port to  state  the  rule  of  law  applicable  to  such 
eases,  but  only  decides  that  the  instruction 
given  was  sufficiently  favorable  to  the  defend- 
ant.    Although  the  men  who  delivered  the 
coal,  and  their  employer,  micht  be  liable  over 
to  the  defendant  if  she  shotud  be  held  liable 
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on  account  of  their  negligence,  the  defendant 
is  herself  liable  as  if  they  had  been  her  own 
servants,  if.  while  using  the  coal  hole  under 
her  authority,  they  exposed  the  plaintiff  to 
danger  by  negligently  leaving  an  unguarded 
opening  in  the  sidewalk.     Curtis  v.  Kiley,  158 
Mass.  123.    There  was  testimony  from  several 
witnesses  that  the  coal  coverea  the  sidewalk 
from  the  curbstone  to  the  coal  hole,  and  two 
others  testified  that  it  extended  from  the  curb- 
stone to  the  line  of  the  defendant's  house.  The 
accident  occurred  at  a  little  before  6  o'clock  on 
the  evening  of  November  15,  and  there  was 
testimony  that  it  was  dark,  and  that  there  was 
no  daylight.    There  was  evidence  from  the 
plaintiff,  and  from  another  witness  who  was 
present,  that  they  saw  nobody  about  the  coal 
hole  before  the  accident.    One  of  the  two  men 
who  were  delivering  the  coal  was  in  the  wagon 
from  which  he  had  just  shoveled  the  last  of  the 
coal,  and  was  busy  with  his  team,  and  he  did 
not  see  the  plaintiff  until  she  was  being  lifted 
out  of  the  hole.    The  other  testified  that  he 
was  about  3  feet  from  the  coal  hole;  that 
he  could  not  say  what  he  was  doing;  that  he 
thought  his  head  was  turned  around,  looking 
up  Eliot  street  towards  Tremont  street,  which 
was  in  the  direction  opposite  to  that   from 
which  the  plaintiff  was  coming.    He  also  said 
in  his  testimony:    "I  was  not  shoveling  coal 
at  that  time.    I  was  trying  to  keep  myself  on 
my  feet.    There  was  a  throng  of  people  going 
up  there,  each  way."    Apparently,  the  plain- 
tiff was  going  as  others  were,  except  that  they 
did  not  happen  to  step  into  the  hole.    Accord- 
ing to  her  testimony,  she  had  just  come  from 
Spain,  and  had  never  seen  coal  put  into  a  cellar 
through  a  coal  hole.    Eliot  street  is  traveled  by 
many  persons.    Besides  the  plaintiff,  others 
might  have  been  expected  there  who  had  never 
seen  coal  put  in  through  holes  in  sidewalks. 
The  wagon  was  backed  up  to  the  curbstone, 
and  there  were  electric  cars  and  teams  passing 
through  the  street.    I  think  that  the  jury  well 
might  have  found  that  a  coal  hole  on  a  public 
sidewalk  where  a  throng  of  persons  was  pass- 
ing in  each  direction  was  left  open  on  a  dark 
evening,  with  coal  scattered  about  it  from  the 
curbstone  to  the  side  of  the  defendant's  build- 
ing, with  a  large  two-horse  wason  backed  up 
against  the  curbstone,  with  nothing  to  indicate 
to  pedestrians  that  there  was  an  opening  there 
and  with  nobody  to  guard  the  hole  or  to  warn 
them  of  danger.    It  seems  to  me  that  there  was 
evidence  of  negligence  on  the  part  of  those 
who  left  the  hole  open  and  unguarded.    What 
kind  of  conduct  is  required  under  complex 
conditions  to  reach  the  usual  standard'of  due 
care,  namely  the  ordinary  care  of  persons  of 
common  prudence,  is  a  question  of  fact,  to  be 
determined  according  to  the  observation  and 
experience  of  common  men.    Even  when  there 
is  no  conflict  of  testimony,  if  there  are  acts 
and  omissions,  of  which  some  tend  to  show 
negligence,  and  others  do  not,  the  question 
whether  there  was  negligence  or  not  is,  in  my 
judgment,  a  question  for  a  jury.    This  propo- 
sition I  deem  to  be  established  by  such  una- 
nimity of  decision  as  to  need  no  citation  of 
authorities  in  support  of  it.    I  think  the  cajse 
was  rightly  submitted  to  the  jury. 

Allen,  J.,  concurs  in  this  dissent. 
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1.  The  ri^ht  of  a  forei^^  eorporation 
to  plead  tbe  statute  of  limitations  under  act 
April  1, 1873,  depends  upon  Its  compliance  with 
the  statute  in  respect  to  the  desfgmation  of  the 
person  upon  whom  process  may  be  served. 

2.  A  complaint  ffiviiifl:  the  whole  his- 
tory of  a  shipment  of  ^oods*  deviation 
from  the  proper  route,  and  the  damage  resulting 
thereby,  is  not  insufficient  to  state  a  cause  of  ao. 
tion  as  against  a  general  demurrer,  even  if  it 
might  be  subject  to  a  demurrer  on  the  ground 
of  ambiguity  or  uncertainty. 

8«  A  carrier  which  sends  a  carload  of 
orange  trees  early  in  March  from  New  Or- 
leans, Louisiana,  to  Riverside,  Oallfomla,  by  the 
way  of  Denver,  Colorado,  and  Ogden,  Utah, 
without  notifying  the  consignees  or  consignor 
and  taking  directions  from  them,  is  liable  for  the 
loss  of  the  trees  by  freezing,  although  its  own 
route  through  Texas,  New  Mexico,  and  Arizona 
was  temporarily  interrupted  by  storms  and 
washouts. 

4.  A  stipulation  afi^ainst  liability  except 
for  gross  negligence  will  not  relieve  a  carrier 
from  liability  for  negligence,  although  it  may 
not  be  gross  negligence. 

5.  A  contract  flzinfir  the  measure  of 
damages  for  the  loss  of  goods  at  the  actual 
invoice  cost  at  point  of  shipment,  if  fairly  made, 
In  consideration  of  a  lower  freightage,  is  not  in- 
valid. 

On  rehearing. 

6.  I«oss  of  fireiipht  by  ft*eesin|[^  caused 
by  its  being  sent  by  direction  of  the 
carrier  over  a  route  which  subjected  it  to  such 
peril  is  not  within  a  clause  in  the  shipping  con- 
tract exempting  the  carrier  from  liability  tor 
loss  from  any  *' cause  arising  out  of  responsi- 
bility as  master  over  its  agents  or  servants  inci- 
dent to  said  shipment." 

?•  Absence  of  an  invoice  will  not  pre- 
vent the  operation  of  a  stipulation  in  a 
carriage  contract  that  the  carrier^s  liability  for 
loss  shall  be  limited  to  the  invoice  price  at  the 
point  of  shipment,  but  the  value  of  the  prop- 
erty at  that  point  will  be  the  measure  of  damage. 

(February  17. 1887.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  the  County  of 
San  Bernardino  in  fayor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  the  de- 
struction of  orange  trees  by  frost  while  in 
defendant's  possession  for  transportation. 
Beverged. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 
Mr,  A.  B.  Hotchkiss,  for  appellant: 
The  statute  of  limitations  attaches  and  be- 
gins to  run  from  the  time  when  the  injury  (t. 
e.,  the  cause  of  los^);wa8  first  inflicted,  and  not 


Note.— As  to  carrier's  liability  for  freezing  of 
goods,  see  also  Fox  v.  Boston  &  M.  R.  Co.  (Mass.)  1 
L.  K.  A.  702. 
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from  the  time  when  the  full  extent  of  the 
damages  sustained  has  been  ascertained. 

Wood,  Limitations  of  Actions,  §  179;  Wil- 
cox  v.  Plummet,  4  Pet.  179,  7  L.  ed.  888;  Bd- 
Cher  V.  Chambers,  53  Cal.  635;  McOusker  v. 
Walker,  77  Cal.  208;  Raynor  v.  Mintzer,  72 
Cal.  585;  Lattin  v.  OiUetU,  95  Cal.  322;  Wood 
V.  Gurrey,  57  Cal.  210;  Anderson  v.  Coleman, 
56  Cal.  124;  Filler  v.  Southern  P,  R.  Co.  52 
Cal.  43. 

Defendant  was  the  agent  of  the  Florida 
Midland  Railway  Company,  the  first  carrier 
receiving  the  property,  and  which  alone  ex- 
ecuted the  contracts  and  bills  of  lading  de- 
clared upon,  and  which,  upon  the  uncontra- 
dicted testimony,  undertook  to  carry  the  trees 
through  to  Riverside  from  the  place  of  ship- 
ment, and  guaranteed  the  payment  of  through 
freight. 

Ogdensburg  db  L.  C.  R.  Co.  v.  Pratt,  22 
Wall.  131,  22  L.  ed.  830;  Pereira  v.  Central  P. 
R.  Co.  66  Cal.  91;  Palmer  v.  Atchison,  T.  S  & 
F.  R.  Co.  101  Cal.  187;  Wheeler  v.  San  Fran 
Cisco  &  A.  R.  Co.  81  Cal.  46, 89  Am.  Dec.  147. 
Contracts  made  in  one  place  and  to  be  per- 
formed in  another  are  to  be  governed  by  the 
law  of  the  place  of  performance. 

MUler  V.  TWany,  1  Wall.  310, 17  L.  ed.  643; 
Scwdder  v.  Jjfnion  Nat,  Bank,  91  L\  8. 411,  23 
L.  ed.  248. 

It  is  a  condition  precedent  to  plainiifTs  right 
to  sue  anyone  except  the  first  carrier  Id  this- 
case,  that  he  make  the  demand  and  procure 
the  showing  from  the  first  carrier  that  neither 
the  loss  nor  injury,  i.  e. ,  the  cause  of  loss,  oc- 
curred while  the  property  was  in  chai^  of 
said  ''first  carrier.*^ 

Civil  Code,  §  2202;  Southern  Exp.  Co.  v. 
Caldwell,  21  Wall.  265,  22  L.  ed.  556. 

It  is  not  an  implied  notice  to  the  second 
company  of  any  instructions  given  to  the  first, 
that  when  it  receives  the  goods  they  are  loaded 
in  an  appropriately  marked  car  of  the  particu- 
lar line  over  which  the  shipper  ordered  them 
to  be  forwarded. 

Patten  v.  Union  P.  R.  Co.  29  Fed.  Rep.  590; 
Knott  V.  Raleigh  db  O.  R.  Co.  98  N.  C.  73. 

Defendant  is  released  by  the  stipulations  of 
the  contract  sued  on. 

Lawson,  Carr.  §  254;  Southern  Exp.  Co.  v. 
Calduell,  21  Wall.  264,  22  L.  ed.  556. 

The  stipulation  fixing  cost  of  the  goods  at 
point  of  shipment  as  a  limitation  of  damages 
is  just,  reasonable,  and  binding,  and  will  be 
enforced  against  a  loss  occurring  even  through 
negligence,  although  we  do  not  concede  any 
negligence  is  shown  in  this  case  against  this 
defendant. 

Hart  V.  Pennsylvania  R.  Co.  112  U.  S.  831. 
28  L.  ed.  717. 

The  proximate   cause  of  the  loss  was  by 
the  "act  of  God,"  to  wit,  by  the  freezing  of 
the  trees;  the  sole  injury  complaint  of  in  the 
complaint  against  this  defendant  in  shipping 
the  cars  on  * 'other  lines  northward"  was  not 
the  proximate  cause  of  the  detriment. 
Cal.  Civ.  Code.  §  3300. 
Frost  is  an  act  of  God. 
The  Alesia,  35  Fed.  Rep.  581. 
The  maxim  Causa  proxima  non  remota  spec- 
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iatur  applies  to  such  cases  as  to  other  con- 
tracts aod  transactioDS.  Ordinary  diligence  is 
all  that  is  remiired  of  the  carrier  to  avoid  or 
remedy  the  eifects  of  the  overpowering  cause. 

Memphis  dt  C.  E,  Co.  v.  Jieeves,  10  Wall.  176, 
19  L.  ed.  909. 

Messrs.  John  S.  Chapman  and  Cnrtis* 
Osier*  A  Curtis,  for  respondent: 

Independently  of  a  contract  to  carry  via  the 
Southern  Pacific,  an  intermediate  carrier  in 
this  country  is  responsible  for  the  loss  occur- 
ring through  his  negligence,  and  in  such  case 
no  privity  of  contract  would  he  absolutely 
essential  to  entitle  the  plaintiff  to  recover. 

Hutchinson,  Carr.  ^  ed.  g  150. 

Whether  the  action  is  in  tort  or  assumpsit, 
the  contract,  if  it  be  express,  should  be  proved. 

Hutchinson.  Carr.  §  762. 

It  would  have  made  no  difference  if,  after 
deviating  from  the  course  and  taking  these 
goods  fka  Ogden,  the  carload  of  trees  had 
been  destroyed  by  lightning,  for  in  that  case 
the  loss  did  not  accrue  by  the  act  of  (^od*  alone, 
but  the  negligence  of  the  defendant  in  ex- 
posing the  property  to  that  force. 

Hutchinson.  Carr.  §  190. 

The  washout  of  which  the  defendant  speaks 
did  not  require  the  goods  to  be  sent  to  Ogden, 
and,  more  than  that,  it  was  not  the  custom  of 
the  company  to  deviate  from  the  route  without 
instructions. 

Hutchinson,  Carr.  §  179;  Armentrovt  v.  St. 
Louis,  K.  a  A  N,  R  Go.  1  Mo.  App.  158; 
MiehaeU  v.  New  York  C,  R.  Co.  SON.  Y.  564. 
86  Am.  Dec.  415. 

If  the  defendant  ever  had  any  right  to 
claim  the  benefit  of  the  clause  in  the  bills  of 
lading,  as  to  the  invoice  cost  at  point  of  ship- 
ping, that  right  ceased  to  exist  when  it  de- 
viated from  the  routo  over  which  it  agreed  to 
carry  the  trees. 

Thomp.  Trials,  §1864;  Maghee  v.  Camden 
tSf  A.  R.  Transp,  Go.  45  N.  Y.  514.  6  Am.  Rep. 
124;  Pamttv.  Lehigh  Valley  R.  Co.  153  Pa.  802. 

The  detriment  caused  by  the  breach  of  a 
carrier's  obligation  to  deliver  freight  is  deemed 
to  be  the  value  thereof  at  the  place  and  on 
the  day  at  which  it  should  have  been  deliv- 
ered, deducting  the  freightage  to  which  he 
would  have  been  entitled,  if  he  had  completed 
the  delivery. 

Civil  Code,  §  3816. 

Freight  is  not  to  be  deducted  because  it  has 
been  paid. 

Hutchinson,  Carr.  §769;  Sturges  v.  Bissell, 
46  N.  Y.  462:  3  Sutherland,  Damages,  217;  2 
Am.  &  Eng  Enc.  Law,  p.  905. 
On  rehearing. 

A  stipulation  in  a  bill  of  lading  that  is  in- 
tended to  protect  a  common  earner  from  the 
violation  of  his  contract,  and  in  disregard  of 
the  settled  rules  of  public  policy,  will  not  be 
sustained,  and  it  is  contrary  to  public  policy 
to  allow  a  common  carrier  to  stipulate  for 
immunity  for  the  consequences  of  his  own 
negligence  and  fraud,  or  that  of  its  own  em- 
ployees. 

Willoek  V.  Pennsylvania  R.  Co.  166  Pa. 
134,  27  L.  R.  A.  228;  Oeorpia  B.  d  Bkg.  Co.y. 
Keener,  93  Ga.  808;  Ruppell  v.  Allegheny  Val- 
ley R.  Co.  167  Pa.  166. 

Greater  latitude  is  allowed  to  contracts  for 
40  L.  R.  A. 


carrying  live  stock  than  is  permitted  with 
reference  to  freight  generally. 

Abrams  v.  Milwaukee,  L.  8.  cfe  W.  B.  Co.  87' 
Wis.  485;  Ayres  v.  Chicago  d  N.  W.  R.  Co. 
71  Wis.  372;  aarke  v.  Rochester  d  S.  R.  Co, 
14  N.  Y.  570,  67  Am.  Dec.  208. 

Searls,  C,  filed  the  following  opinion: 
Appeal  by  defendant,  the  Southern  Pacific 
Company,  a  corporation,  from  a  judgment  in 
favor  of  plaintiff  for  $8,965.  interest  and  costs, 
and  from  an  order  denying  its  motion  for  a. 
new  trial.  In  February.  1891.  the  plaintiff, 
R.  W.  Pierce,  shipped  from  Apopka.  county 
of  Orange,  Florida,  by  the  Florida  Midland 
Railway,  two  carloads  of  orange  trees,  con- 
signed to  Gulick  Bros.,  Riverside,  California. 
The  first  carload  of  trees  was  shipped  Febru- 
ary 19,  1891,  and  was  received  at  New  OrleMns- 
by  the  Southern  Pacific  Company  February 
25,  1891.  The  other  carload  was  shipped 
February  24,  1891.  and  was  received  by  the 
Southern  Pacific  Company  at  New  Orleans, 
March  1,  1891.  Each  carload  was  shipped 
under  a  bill  of  lading  signed  by  plaintiff,  R. 
W.  Pierce,  and  by  the  agent  of  the  Florida 
Midland  Railway.  A  copy  of  the  bills  of 
lading  was  given  to  plaintiff.  They  were  upon 
printed  forms,  with  blanks,  filled  in  with  the 
names  of  the  consignors,  etc.,  in  substance  as 
follows:  '^Marked  and  consigned  to  Gulick 
Bros.,  Riverside,  California,  one  carload  of 
orange    trees,    via  Southern  Pacific,   20,000 

weight,  car  initialed,  N.  &  L.  No. ,"  etc.. 

In  the  printed  form  it  was  provided  that  *Mhe 
articles  and  packages"  (contents  unknown) 
were  in  * 'their  nature  perishable,  fragile,  or 
otherwise  susceptible  to  damage,**  were  shipped 
at  a  rato  "lower  than  the  regular  tariff  charges- 
of  said  railway  company  and  connectionc," 
and  it  was  agreed  that  the  shippers  should 
** insure  said  Florida  Midland  Railway  Com- 
pany and  all  lines  over  which  said  shipment 
may  pass,  between  points  of  shipment  and 
destination,  against  claims  b^  loss  or  damage 
incurred  by  reason  of  delay  m  transportation, 
or  any  other  cause  arising  out  of  responsibility 
as  master  over  its  agents  or  servants  (gro>>s- 
negligence  excepted),  incident  to  the  ship- 
ment, and  'that  the  actual  invoice  cost  at  point 
of  shipment  will  be  taken  as  measure  of  dam-^ 
ages  to  govern  settlement  of  any  damages  for 
which  the  carriers  may  be  liable.'  and  that 
'claims  for  loss,  damage,  or  overcharge  aris- 
ing out  of  this  shipment  shall  be  presented  to- 
agents  of  delivery  lines  within  one  week  after 
arrival  of  the  property  at  its  destination.'" 
The  rate  of  freightage  on  the  trees  was  f  1.97f 
per  100  pounds.  The  Southern  ^Pacific  had  a 
direct  through  line  of  railroad,  owned  or 
operated  by  it.  and  by  others  in  connection 
with  it,  from  New  OrleanR,  across  Texas,  New 
Mexico,  and  Arizona,  via  EI  Paso  and  Yuma, 
to  Colton,  California.  When  the  freight 
reached  New  Orleans  this  line  was  broken 
by  severe  storms  and  washouts  in  Arizona, 
and  was  not  likely  to  be  available  for 
the  transportation  of  freight  for  some  time. 
Under  these  circumstances,  by  order  of  its 
general  agent,  the  trees  in  question  were  sent 
north  through  Texas  to  Denver,  Colorado, 
thence  to  Ogden,  Utah,  thence  over  its  Centrai 
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Pacific  road,  etc.,  to  Collon,  California,  where 
the  cars  were  delivered  to  the  Southern  Cali- 
fornia Railway,  and  by  it  hauled  to  Riverside, 
a  distance  of  some  6  or  8  miles,  arriving  at  the 
latter  point  March  12  and  March  16,  respec- 
tively, 1891.  While  in  transit  by  the  northern 
route,  the  trees  were  entirely  destroyed  by 
freezing. 

Plaintiff  avers  in  his  complaint,  among 
other  things,  in  substance:  (1)  That  there 
was  no  invoice  of  the  cost  of  the  trees;  that 
they  had  been  grown  by  him  in  Florida,  and 
were  shipped  to  California  for  sale.  (2)  That 
they  were  delivered  to  defendant  at  New 
Orleans,  to  be  shipped  to  Riverside  by  its 
direct  and  usual  route.  (8)  That  the  defend- 
ant violated  the  contract  by  shipping  through 
a  northern  climate,  where,  at  that  season  of 
the  year,  intensely  cold  weather  was  common, 
and  hence  that  defendant  was  guilty  of  gross 
negligence,  etc..  whereby  the  trees  were  frozen 
and  destroved.  These  allegations  are  sub- 
stantially denied  by  the  answer.  Defendant 
also  set  up  the  provisions  of  subdivision  1  of 
§839  of  the  Code  of  Civil  Procedure  (two 
year)  In  bar  of  the  action. 

1.  The  contention  of  appellant  is  that  the 
evidence  showed  without  contradiction  that 
more  than  two  years  elapsed  between  the 
negligence  complained  of  and  the  bringing  of 
the  suit,  and  hence  that  the  finding  of  the 
court  against  defendant's  plea  of  the  statute  is 
contrary  to  the  evidence.  We  thinls  this  con- 
tention cannot  be  maintained.  Under  our 
Code  of  Civil  Procedure  (g  458)  the  statute  of 
limitations  is  sufficiently  pleaded  by  alleging 
the  bar  and  referring  to  the  section  and  sub- 
division thereof  (if  so  divided)  relied  upon. 
But  the  section  continues:  *'If  such  allega- 
tion be  controverted,  the  party  pleading  must 
establish,  on  the  trial,  the  facts  showing  that 
the  cause  of  action  is  so  barred.''  The  allega- 
tions of  the  answer  are  to  be  deemed  contro- 
verted. Code  Civ.  Proc.  §  462.  It  therefore 
devolved  upon  the  defendant' to  establish  the 
facts  necessary  to  support  the  plea.  The  com- 
plaint avers,  and  the  answer  admits  that  de- 
fendant **is  a  corporation  organized  under  the 
laws  of  the  state  of  Kentucky,  and  engaged  in 
the  business  of  operating  a  railroad  as  a  com- 
mon carrier  of  freight  and  passengers  in  the 
state  of  California  and  elsewhere,  and  was  so 
engaged  in  the  said  business  during  all  the 
time  hereinafter  mentioned."  A  statute  of 
tbls  state  approved  April  1, 1872,  entitled  "An 
Act  in  Relation  to  Foreign  Corporations" 
(Stat.  1871-72,  p.  826),  requires  all  corpora- 
tions created  by  the  laws  of  any  other  state  to 
designate  some  person  residing  in  the  county 
in  which  its  principal  place  of  business  in  this 
state  is,  upon  whom  process  issued  by  author- 
ity of  or  under  anv  law  of  this  state  may  be 
served,  and  must  file  such  designation  in  the 
ofiSce  of  the  secretary  of  state,  and  a  copy  of 
such  designation,  duly  certified,  shall  be  evi- 
dence of  such  appointment.  The  2d  sec- 
tion of  the  act  provides  that  a  failure  to  comply 
with  such  requirement  shall  preclude  such 
corporation  from  "the  benefit  of  the  statutes 
of  this  state  limiting  the  time  for  the  com- 
mencement of  civil  actions."  Section  8  of  the 
act  confers  the  right  of  corporations  organized 
under  the  laws  of  other  states  which  have 
40  L.  R.  A. 


complied  with  the  foregoing  requirement  to 
avail  themselves  of  the  l^nents  of  our  statutes 
of  limitation.  It  being  admitted  that  defend- 
ant was  a  corporation  organized  under  the 
laws  of  another  state,  compliance  with  the 
foregoing  statute  became  a  necessary  fact  to 
be  proved  as  a  predicate  to  its  ri^ht  to  avail 
itself  of  the  benefit  of  the  statute  of  limitation. 
This  it  failed  to  do,  and  hence  the  court  did 
not  err  in  its  finding  against  its  defense  of  the 
statute  of  limitations.  We  may  observe  that 
the  general  rule  is  that  foreign  corporations, 
although  having  agents  and  transacting  busi- 
ness lu  a  state,  come  within  the  provisions  of 
statutes  limiting  the  time  for  the  commence- 
ment of  actions  and  making  a  saving  as  against 
absent  debtors.  It  is  only  by  comity  that 
they  are  permitted  to  transact  business  in 
another  state  than  that  of  their  creation.  They 
are  citizens,  so  to  speak,  of  the  state  of  their 
creation,  and  are,  in  contemplation  of  law, 
absent  from  all  other  states  than  the  one  of 
their  situs.  Wood,  Limitations  of  Actions, 
p.  599.  The  statute,  then,  is  not  a  limitation 
upon  the  right  of  foreign  corporations  to  avail 
themselves  of  our  statutes  of  limitations,  but 
it  confers  that  right,  subject  only  to  the  con- 
dition prescribed. 

2.  Appellant  contends  that  its  general  de- 
murrer to  the  complaint  upon  the  ground 
"that  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
against  this  defendant"  should  have  been  sus- 
tained. The  complaint,  as  we  think,  in  giv- 
ing, as  it  does,  a  history  of  the  whole  trans- 
action, including  the  contract  made  with  the 
Florida  Midland  Company  to  ship  the  orange 
trees  to  Riverside,  California,  tia  the  Southern 
Pacific  Company;  the  transportation  of  the 
trees  to  New  Orleans,  and  delivery  to  defend- 
ant under  the  contract;  its  failure' to  forward 
them  by  its  usual  route,  with  a  statement  of 
the  route  by  which  defendant  shipped  the 
goods;  the  objections  to  such  route,  and  the 
result  of  the  deviation,  etc.,  sets  out  a  cause  of 
action,  either  sufficient  to  hold  defendant  as 
for  a  breach  of  the  contract,  or.  failing  in 
that,  under  its  common-law  liability  as  a  com- 
mon carrier.  It  may  well  be  that  a  demurrer 
to  the  complaint  upon  the  ground  of  ambiguity 
or  uncertainty  would  have  been  good;  but  no 
such  objection  was  presented. 

8.  The  contention  of  defendant  that  it  can- 
not be  held  liable  for  the  reasons  (a)  that  the 
bill  of  lading  described  the  packages  as  **con- 
tents  unknown;"  (b)  that  it  was  not  furnished 
with  the  bill  of  lading,  or  with  an  opportunity 
to  inspect  the  properly,  so  as  to  inform  itself 
of  the  character  thereof,  or  its  liability  to  in- 
jury,—cannot  be  maintained.  It  is  true,  the 
printed  portion  of  the  bills  of  lading  uses  the 
following  expression :  *  *The  following  articles 
and  packages  (contents  unknown),  marked 
and  consigned  as  below,  to  wit  [then  follows 
the  descripiion  In  each  bill  of  lading  in  writ- 
ing, which  is  in  part  as  follows]:  1  car  orange 
trees."  Again,  the  evidence  snows  without 
contradiction  that  the  cars  were  marked  on 
the  outside  with  the  names  and  residence  of 
the  consignees,  and  "orange  trees,"  marked  in 
big  plain  letters.  In  addition  to  this,  the  cars 
had  open  ventilators  at  each  end.  affording  an 
opportunity  to  see  and  examine  the  contents. 
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Defendant  must,  therefore,  be  held  to  haye 
known  the  contents  of  the  car,  or,  at  least,  to 
have  had  the  means  of  knowledge  at  hand. 
"It  is  the  duty  of  the  carrier  to  transport  the 
goods  by  the  usual  direct  route;  and  for  any 
loss  which  a  departure  from  such  route  may 
occasion  to  them,  he  is  liable."  Hutch(pson, 
Carr.  §  312.  It  is  said,  howeyer,  that  where 
tbere  are  two  or  more  customary  routes,  and 
the  carrier  is  left  free  to  choose  between  them, 
he  may  take  his  choice  without  incurring  in- 
creased liability,  if  there  are  no  special  reasons 
which  make  the  route  chosen  unsafe.  United 
JStaies  Exp.  Co.  y.  KtmntzeBros.  8  Wall.  342, 19 
L.  ed.  457;  MagheeY.  Camden  d  A.  B.  Trangp. 
€o,  45  N.  Y.  514,  6  Am.  Rep.  124.  Judging 
from  the  testimony  it  can  hardly  be  said  that 
the  route  by  which  defendant  shipped  the 
goods  in  this  case  was  one  of  its  customary 
routes.  With  a  through  route  of  its  own 
through  Texas,  New  Mexico,  and  Arizona,  it 
:sent  the  goods  many  hundred  miles  to  the 
north,  oyer  roads  operated  by  other  companies, 
to  meet  its  Central  Pacific  road  at  Ogden.  in 
the  state  of  Utah.  Conceding,  howeyer,  that 
the  route  was  a  usual  one,  there  were  special 
reasons  for  not  sending  goods  which  were 
liable  to  destruction  by  frost  oyer  this  northern 
route  in  winter,  where  defendant  might  rea- 
sonably have  expected  the  result  which  fol- 
lowed. When,  therefore,  defendant's  through 
route  via  Ft.  Yuma  was  obstructed  by  stress 
of  weather,  it  became  its  duty  to  hold  the 
goods  until  that  or  some  other  safe  ayenue  was 
opened,  or  to  notify  the  consignees  or  con- 
signor, and  take  their  directions  in  the  prem- 
ises. The  eyidence  shows  that  they  did  this 
.with  another  car  of  like  orange  trees  at  a  date 
a  little  earlier,  and  by  direction  of  the  con- 
signees shipped  them  safely  through  by  the 
Atlantic  &  Pacific  Railroad.  Where  goods 
Are  marked  in  such  a  way  as  to  indicate  their 
•character,  or  as  to  giye  notice  to  the  carrier 
that  their  safety  reouires  that  they  must  be 
carried  in  a  particular  manner,  such  marks 
must  not  be  disregarded.  Hutchinson,  Carr. 
§  810.  In  yiew  of  all  the  surrounding  circum- 
stances, we  are  of  opinion  that  the  defendant,  by 
a  failure  to  adopt  one  or  the  other  of  the  fore- 
going courses,  erred  in  judgment,  and  became 
liable  to  plaintiff  for  the  results  which  fol- 
lowed. The  eyidence  fails  to  establish  a  case 
4>f  gross  or  wanton  negligence;  but  still  does, 
we  think,  show  a  want  of  that  extraordinary 
care  imposed  upon  common  carriers  of  goods. 

4.  A  carrier  is  not  relieyed  from  responsi- 
bility under  a  contract  that  he  shall  not  be 
responsible  if  he  has  been  guilty  of  negligence. 
OffdsnOmrg  cfe  L.  C,  R.  Co.  y.  PraU,  22  Wall. 
128,  22  L.  ed.  827.  It  is  contrary  to  public 
policy  to  permit  the  carrier  to  stipulate  for 
exemption  from  the  effects  of  the  negligence 
of  himself  or  his  seryants.  Hutchinson,  Carr. 
§  260.  and  cases  there  cited;  New  York  C.  R. 
Co.  y.  Lockteood,  17  Wall.  867,  21  L.  ed.  627; 
JLiTierpool  <fi  O.  W.  Steam  Co.y.  Phenixine.  Co. 
129  U.  8.  897.  82  L.  ed.  788. 

5.  As  to  the  measure  of  damages.  The 
court  below  awarded  damages  up  to  the  full 
yalue  of  the  goods  at  the  point  of  destination, 
although  the  uncontradicted  eyidence  tended 
to  show  that  the  yalue  at  the  shipping  point 
was  about  one  half  of  that  giyen.  It  will  be 
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obseryed  that  the  contract  between  the  plain- 
tiff and  the  Florida  Midland  Railway  was  for 
a  through  shipment  of  the  goods  to  Kiyerside. 
We  repeat  that  portion  essential  to  the  matter 
in  hand:  '^Whereas,  said  railway  company 
has  agreed  that  the  cost  of  transportation 
.  .  .  shall  not  exceed  .  .  .  $1.97f  per 
100  lbs.,  said  rates  being  lower  than  the  regu- 
lar tariff  charges  of  said  railway  company 
and  connections.  Now.  therefore,  said  ship- 
pers, for  themselyes  and  consignees,  do  hereby 
insure  said  Florida  Midland  Railway  Com- 
pany and  all  lines  oyer  which  said  shipments 
may  pass  between  points  of  shipment  and 
destination.  .  .  .  It  is  further  agreed 
that  the  actual  inyoice  cost  at  point  of  ship- 
ment will  be  taken  as  measure  of  damages  to 
goyern  settlement  of  any  damages  for  which 
the  carriers  may  be  liable."  There  is  a  wide 
distinction  between  a  contract  for  exemption 
from  liability  in  case  of  negligence  which 
is  usually  held  in  derogation  of  public  policy 
because  tending  to  encourage  negligence, 
and  a  contract  fairly  made,  whereby,  in 
consideration  of  a  lower  freightage,  the  par- 
ties agree  upon  a  fixed  or  determinate  yalue 
to  be  placed  upon  the  article  to  be  shipped 
in  case  of  its  loss.  Hutchinson,  at  §  250, 
after  discussing  the  question  of  total  exemp- 
tion in  case  of  negligence,  adds:  **To  be  dis- 
tinguished from  these  cases,  howeyer, — 
though  the  distinction  is  not  always  obseryed, 
— are  those  cases,  obviously  different,  in 
which,  for  the  purpose  of  determining  the 
shipper's  liability  for  freight  and  the  carrier's 
responsibility  for  damages,  the  yalue  of  the 
property  is  agreed  upon.  When  such  is  the 
case,  the  Supreme  Court  of  the  United  States 
and  many  of  the  state  courts  hold,  to  use  the 
language  of  Mr.  Justice  Blatchford  in  Hart  y. 
Pennaylvania  R.  Co.  112  U.  S.  881,  28  L.  ed. 
717:  'That  where  a  contract  of  the  kind, 
signed  by  the  shipper,  is  fairly  made,  agree- 
ing on  the  yaluation  of  the  property  carried, 
with  the  rate  of  freight  based  on  the  condition 
that  the  carrier  assumes  liability  only  to  the 
extent  of  the  agreed  valuation,  even  in  case  of 
loss  or  damage  by  the  negligence  of  the  car- 
rier, the  contract  will  be  upheld  as  a  proper 
and  lawful  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  re- 
ceives, and  of  protecting  himself  against  ex- 
travagant and  fanciful  valuation.''  In  the 
same  case  the  learned  justice  further  said: 
"The  limitation  as  to  value  has  no  tendency 
to  exempt  from  liability  for  negligence.  It 
does  not  induce  want  of  care.  It  exacts  from 
the  carrier  the  measure  of  care  due  to  the 
value  agreed  on.  The  carrier  is  bound  to  re- 
spond in  that  yalue  for  negligence.  The 
compensation  for  carriage  is  bssed  on  that 
value.  The  shipper  Is  estopped  from  saying 
that  the  value  is  greater.  The  articles  have 
no  greater  value,  for  the  purposes  of  the  con- 
tract of  transportation,  between  the  parties  to 
that  contract.  .  .  .  There  is  no  yiolation 
of  public  policy.  On  the  contrary,  it  would 
be  unjust  and  unreasonable,  and  would  be  re- 
pugnant to  the  soundest  principles  of  fair 
dealing  and  of  the  freedom  of  contracting, 
and  thus  in  conflict  with  public  policy,  if  a 
shipper  should  be  allowed  to  reap  the  benefit 


354 


Califoiwia  Buprbmb  Court. 


Fkb., 


of  the  contract  if  there  is  do  loss,  and  to  re- 
pudiate it  in  case  of  loss."  We  understand 
full  well  that  there  are  many  cases  holding  a 
contrary  doctrine  to  that  enunciated  in  Hart 
V.  PenngylwnUa  R.  Co,  112  U.  S.  881.  2«  L. 
ed.  717,  but  we  think  that  case,  which  is  cited 
as  a  leading  one,  is  founded  upon  reason  and 
justice,  and  that  the  trend  of  jfudicial  opinion 
is  to  the  doctrine  there  enunciated.  See  cases 
cited  in  Hart  v.  Pennfiylvania  R.  Co,  112  U.  8. 
at  page  842,  28  L.  ed.  721.  Respondent  ob- 
jects, and  urges  that,  as  the  trees  in  question 
were  cultivated  by  the  plaintiff,  there  was  not 
and  could  not  be  any  "invoice  price."  The 
evident  answer  is  that  by  the  term  'invoice 
price"  was  meant  the  cost  or  value  of  the 
property  at  the  shipping  point.  That  it  had 
a  fixed  value  at  that  point  was  attested  by  the 
evidence.  One  of  the  definitions  of  an  invoice 
is:  "A  writing  made  on  behalf  of  an  im- 
porter, specifying  the  merchandise  imported, 
and  its  cost  or  value."  Black,  Law  Diet. 
PlaintiCF  sued  upon  his  special  contract,  and 
averred  that  defendant  received  the  goods 
thereunder.  Defendant  averred  in  its  answer 
'*that  it  duly  performed  its  dutv  under  the 
contract  set  out  in  the  complaint.  *  We  think 
the  demand  for  damages  from  defendant  was 
in  due  time,  and  sufficiently  specific,  in  the 
absence  of  any  demand  by  defendant  of  an 
invoice,  to  comply  with  the  contract.  We 
think  the  court  erred  in  overruling  the  objec- 
tion of  defendant  to  proof  of  the  market 
value  of  the  trees  at  Kiverside,  instead  of 
confining  the  inquiry  to  the  cost  or  value  of 
the  trees  at  the  point  of  shipment  in  Florida, 
as  per  contract,  which,  with  the  freight  paid, 
was  the  true  measure  of  damages.  For  this 
error  we  recommend  that  the  judgment  and 
order  appealed  from  be  reversed,  and  a  new 
trial  ordered. 

We  concur:  Belcher,  C;  Britt,  C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion, tfie  judgment  and  order  appealed  frotn  are 
reverted,  and  a  new  trial  ordered. 

Petitions  for  rehearing  in  banc  having  been 
filed,  the  following  response  was  handed 
down  on  February  23, 1898: 

Per  Cariam: 

The  facts  of  this  case  are  fully  stated  in  the 
opinion  of  department  1.  When  that  opinion 
was  filed,  both  parties  petitioned  for  a  rehear- 
ing in  bank,  the  appellant  insisting  that  it  had 
proved  a  valid  contract  exempting  it  from  all 
liability,  and  the  respondent  contending  that 
the  rulings  of  the  lower  court  with  reference 
to  the  measure  of  damages  were  correct.  For 
the  purpose  of  further  considering  these  two 
questions  a  rehearing  was  granted.  Sections 
2174  and  2175  of  the  Civil  Code  read  as  fol- 
lows: *'The  obligations  of  a  common  carrier 
c>nnot  be  limited  by  general  notice  on  his 
part,  but  may  be  limited  by  special  contract." 
Section  2174.  "A  common  carrier  cannot  be 
exonerated,  by  any  agreement  made  in  antici- 
pation thereof,  from  liability  for  the  gross 
negligence,  fraud,  or  wilful  wrong  of  himself 
or  his  servants."  Section  2175.  In  the  ab- 
sence of  proof,  we  presume  that  the  law  of 
40  L.  R.  A. 


Florida  is  the  same.    The  contract  in  question 
here,  which  was  executed  in  Florida,  con- 
tains the  following  stipulation:  "Now,  there- 
fore, said  shippers,  for  themselves  and  con- 
signees, do  hereby  insure  said  Florida  Midland 
Railway  Company,  and  all  lines  over  wbich 
said  shipments  may  pass  between  points  of 
shipment  and  destination,  against  claims  by 
loss  or  damage  which  may  be  incurred  by  rea- 
son of  delay  in  transportation,  or  any  other 
cause  arising  out  of  responsibility  as  ma.ster 
over  its  agents .  or  servants  (gross  or  wanton 
negligence   excepted)  incident  to  said   ship- 
ments."   The  appellant  contends  that  it  was 
empowered  by  g  2175  of  the  Civil  Code  to 
contract  for  an  exemption  from  all  liability 
except  for  gross  negligence,  fraud,  or  wilful 
wrong  of  itself  or  servants;    that  such  con- 
tract, based  upon  a  valid  consideration,  was 
entered  into  in  its  behalf  with  the  respondent; 
and  that  it  was  clearly  shown  and  conceded 
by  the  court  that  it  was  not  guilty  of  gro^ 
negligence.     When  §  2175  of  the  Civil  Code 
was  enacted,  g  17  of  the  same  Code  read  as 
follows:    "There  are  three  decrees  of  negli- 
gence:   (1)  Slight,  which  consists  in  the  want 
of  great   care  and  diligence;    (2)  ordinary, 
which  consists  in  the  want  of  ordinary  care 
and  diligence;  (8)  gross,  which  consists  in  the 
want  of  slight  care  and  diligence."    In  lb74 
this  section  was  repealed  outright,  and  the 
effect  of  this  repeal  upon  the  construction  and 
operation  of  §  2175  is  one  of  the  questions 
which  has  been  argued  on  the  rehearing.     It 
is  not  necessary,  however,  to  decide  this  ques- 
tion;  for,  conceding  that  the  distinction  be- 
tween gross  and  ordinary  negligence  still  ob- 
tains, so  far  as  stipulations  for  exemption  in 
contracts  of  common  carriers  are  concerned, 
we  do  not  consider  this  a  case  for  the  applica- 
tion of  the  doctrine.    The  loss  and  damage 
for  which  plaintiff  sues  was  not  for  delay  in 
transportation,  and  the  exemption   from  lia- 
bility claimed  bv  defendant  must  be  based 
upon  the  general  words  "or  any  other  cause 
arising  out  of  responsibility  as  master  over  its 
agents   or   servants,"   etc.      This   language, 
which  is  of  very  doubtful  and  ambiguous 
meaning,   must  be  construed  most  strongly 
against  the  defendant,  and  even  under  a  less 
exacting  rule  could  not  be  held  to  mean  any- 
thing more  than  that  the  railroad  company 
was  not  to  be  liable  for  the  negligence  or  mis- 
conduct of  its  servants  or  agents.    But  in  this 
case  it  is  clearly  shown  that  the  loss  and  dam- 
age complained  of  was  solely  due  to  com- 
pliance by  the  agents  and  servants  of  the  de- 
fendant with  an  order  emanating  from  head- 
quarters: that  is  to  say,  an  order  issued  by  the 
corporation  itself  through  its  proper  organs.  - 
This  order  embraced  all  freight  east  of  a  cer- 
tain point,  including  these  cars  loaded  with 
orange  trees,  which,  as  a  matter  of  common 
knowledge,  are  easily  killed  by  that  degree  of 
cold  which,  as  a  matter  equally  of  common 
knowledge,  they  would  be  likely  to  encounter 
at  the  end  of  February  on  the  route  over 
which  they  were  transported.    Our  conclusion 
upon  this  point  is  that  the  stipulation  in  this 
contract,  allowing  it  to  be  valid,  does  not  ex- 
tend to  or  embrace  the  act  of  the  corporation 
in  ordering  these  trees  shipped  through  Utah, 
and  Nevada. 


1897. 


PlBKCB  .V.  SOUTHBBN  PACIFIC   Co. 


855 


As  to  the  point  made  by  respondent  in  bis 
petition  for  a  rehearing,  we  are  satisfied  that 
the  conclusion  reached  by  the  department 
was  correct.  The  ordinary  measure  of  dam- 
ages for  breach  of  a  carrier's  obligation  to  de- 
liver freight  is  the  value  of  the  goods  at  the 
time  and  place  of  delivery  (Civil  Code, 
§  8816);  but  this  liability  may  be  limited  by 
special  contract  (Id.  §  2174);  and  here  there 
was  a  special  contract  signed  by  the  plaintiff 
making  the  invoice  price  at  the  point  of  ship 
ment  the  measure  of  damages.  It  is  true, 
there  was  no  invoice  price  actually  made  out 
and  agreed  upon  at  the  time  the  trees  were 
shipped;  but  this  clause  cannot  for  that  reason 
be  treated  as  meaningless  and  inoperative.  It 
should  receive  a  reasonable  construction,  and 
the  most  reasonable  construction  of  which  it 
is  susceptible  is  that  by  invoice  price  was 
meant  the  actual  value  of  the  trees  at  the 
point  of  shipment  when  loaded  and  ready 
for  transportation.  To  this,  of  course,  is  to 
be  added,  in  fixing  the  damages,  the  freight 
actually  paid,  and  interest  on  the  whole 
amount 

Judgment  and  order  reversed,  and  cause  re- 
manded. 


I.  W.  LEES,  Beepl., 

V. 

E.  P.  COLGAN,  State  Controller,  AppL 
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1.  The  offer  of  a  reward  for  tbe  arrest 
of  a  nmrderer  by  Penal  Code,  fi  1647,  does  not 
extend  to  an  arrest  by  an  offloer  whose  duty  it  is 
to  make  it. 

8*  It  is  ■  gainst  sound  pnblic  policy  to 
allow  an  oiBoer  to  receive  a  reward  for  the  per- 
formance of  his  duty. 

8.  The  arrest  hy  a  police  oHleer  of  San 
FrandsGOt  without  a  warrant,  of  a  murderer 
for  a  crime  committed  In  another  county  of  the 
state,  is  made  in  the  exercise  of  his  duty  so  as  to 
preclude  his  recovery  of  a  reward  for  making  It. 

(McFarland,  J,^  diuenU.) 

(March  11, 1806.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  for  the  City  and  County  of 
San  Francisco  directing  the  issuance  of  a  writ 
of  mandamus  requiring  him  to  draw  his  war- 
rant for  the  payment  to  petitioner  of  a  reward 
for  the  arrest  and  conviction  of  an  alleged 
murderer.    Bevereed. 

The  facts  are  stated  in  the  opinion. 

Mr,  W.  F.  Fitsfl^raldt  Attorney  General, 
for  appellant. 

Mr,  DaWs  Louderback  for  respondent 

Oarontte,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  an  order  of  the  su- 
perior court  directing  the  issuance  of  a  writ  of 
mandate  to  the  state  controller,  requiring  him 
to  draw  his  warrant  u[)on  the  state  treasury  in 
favor  of  petitioner  for  the  sum  of  $1,000.    The 

NOTS.— On  the  question  of  an  officer's  right  to 
accept  a  reward,  see  also  Morris  v.  Kassling  (Tex.) 
11  L.  11.  A.  366,  and  note. 
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application  is  based  upon  the  following  facta: 
Petitioner  was  a  captain  of  police  of  the  city 
and  county  of  San  Francisco.  The  governor 
of  the  state  offered  a  reward  of  |1,000  for  the 
arrest  and  conviction  of  the  person  or  persons 
who  murdered  one  Webber  in  the  city  of  Sac- 
ramento. Petitioner  arrested  the  murderer  of 
Webber  in  the  city  and  county  of  San  Fran- 
cisco, and  furnished  witnesses  and  evidence 
upon  which  a  conviction  was  subsequently 
had.  By  right  of  these  facts  he  now  claims 
the  reward  of  |1,000.  There  are  other  mat- 
ters set  forth  in  the  petition  for  the  writ,  but 
we  do  not  deem  them  material  to  the  issue  be- 
fore us. 

The  governor  of  the  state  offered  this  re- 
ward by  virtue  of  the  authority  found  in 
§  1547  of  the  Penal  Code,  and  that  section  de- 
clares: "The  governor  may  offer  a  reward, 
not  exceedini;  $1,000,  payable  out  of  the  gen- 
eral fund,  for  the  apprehension :  (1)  ...  (2) 
Of  any  person  who  has  committed,  or  is 
charged  with  the  commission  of  an  offense 
punishable  with  death.''  It  will  be  observed 
that  the  power  of  the  governor  is  limited  to 
offering  rewards  for  the  apprehension  of  cer- 
tain criminals.  For  that  reason  we  attach  no 
importance  to  the  allegations  of  the  petition 
wherein  it  is  declared  that  petitioner  furnished 
the  evidence  upon  which  the  murderer  was 
convicted.  It  follows  from  what  has  already 
been  said  that  the  only  question  here  presented 
is :  May  a  police  officer  of  the  city  and  county 
of  San  Francisco  who  arresta  a  murderer  for 
a  crime  committed  in  another  county  of  the 
state,  and  without  a  warrant,  recover  a  re- 
ward offered  by  the  state  for  the  arrest  of  such 
murderer?  The  answer  to  this  question  is 
largely  dependent  upon  the  conclusion  to  be 
reaped  from  two  other  propositions  of  law» 
namelv:  Was  it  the  official  duty  of  this  cap- 
tain of  police  to  make  the  arrest  of  the  crim- 
inal? And,  if  so,  is  it  against  sound  public 
policy  to  allow  such  an  officer  to  receive  a  re- 
ward for  the  performance  of  his  duty? 

The  last  legal  proposition  stated  must  be 
declared  in  the  affirmative.  The  courte,  both 
in  this  country  and  England,  are  practically 
unanimous  in  declaring  that  a  public  officer 
working  for  a  fixed  compensation,  or  whose 
fees  are  prescribed  bv  law,  cannot  demand  or 
contract  for  a  reward  for  services  rendered  in 
the  line  or  scope  of  his  official  duty.  In  the 
well-considered  case  lie  liueseU,  51  Conn. 
577,  50  Am.  Rep.  55,  it  is  said:  "And  no  case 
can  be  found — at  least,  I  have  not  been  able 
to  find  any — in  which  the  claim  of  a  public 
officer  to  recover  a  reward  for  services  ren- 
dered in  the  performance  of  his  official  duties 
has  received  the  sanction  of  a  court  of  last 
resort  in  this  country  or  in  England."  A 
deputy  sheriff  making  an  arrest  in  the  line  of 
his  duty  is  not  entitled  to  a  reward  offered  for 
such  arrest.  Stamper  v.  Tem,pley  6  Humph. 
118.  44  Am.  Dec.  296.  In  Marrell  v.  Quarles 
it  was  held  that  a  police  officer  making  an  ar- 
rest in  the  line  of  his  duty  was  not  entitled  to 
a  reward.  35  Ala.  548.  In  Ex  parte  Oore,  57 
Miss.  251,  it  is  declared  that  a  constable  is  not 
entitled  to  a  reward  for  making  an  arrest  in 
the  line  of  duty,  and  in  that  case  it  was  fur- 
ther decided :  "The  reward  offered  by  §  2786 
of  the  Code  was  designed  to  induce  the  arrest 


356 


California  Supreme  Court. 


Mae.. 


of  fleeing  homicided  by  persons  not  under  an 
official  obligation  to  do  it."  A  police  officer 
in  the  performance  of  bis  duty  is  not  entitled 
to  a  reward  for  the  apprehension  of  a  crimi- 
nal. Day  V.  Putnam  Ins.  Go.  16  Minn.  408 
(Gil.  365).  A  police  officer  cannot  take  a  re- 
ward for  services  rendered  within  the  duties 
of  his  office,  or  for  which  he  receives  a  fixed 
salary.  Kick  v.  Merry,  23  Mo.  72,  66  Am. 
Dec.  658.  The  same  principle  is  again  declared 
in  Thornton  Y.  Missouri  P.  R.  Go.  42  Mo.  App. 
68.  See  also  amith  v.  WliUdin,  10  Pa.  39,  49 
Am.  Dec.  572;Wamer  v.  Grace,  14  Minn.  487 
(Gil.  364).  Counsel  for  petitioner  to  some  ex- 
tent concedes  the  soundness  of  the  doctrine 
laid  down  in  the  foregoing  cases  as  to  rewards 
offered  by  private  parties,  but  claims  the  doc- 
trine is  not  to  be  applied  to  governmental  or 
state  rewards.  We  fail  to  see  any  substantial 
difference  in  principle  as  to  rewards  offered  by 
private  parties  and  rewards  offered  by  the 
state.  They  stand  upon  common  ground. 
The  basis  of  the  sound  public  policy  support- 
ing the  text  of  the  many  cases  cited  is  thus  de- 
clared in  Kick  v.  Merry,  23  Mo.  72,  66  Am. 
Dec.  658:  "The  services  rendered  were  within 
the  duties  of  his  office.  All  his  energies  had 
been  devoted  to  the  service  of  the  city.  Un- 
der such  circumstances,  to  permit  an  officer  to 
stipulate  for  extra  compensation  for  services 
to  which  the  public  was  entitled  would  lead  to 
great  corruption  and  oppression  in  office.  It 
would  follow  that  whenever  a  crime  was  com- 
mitted, instead  of  speedy  efforts  for  the  arrest 
of  the  offender,  there  would  be  a  holding 
back,  in  the  hope  that  there  would  be  a  reward 
given  for  his  apprehension.  If  once  a  habit  of 
taking  a  reward  is  introduced,  nothing  will  be 
done  unless  the  service  is  previously  pur- 
chased by  extra  pay."  This  reasoning  un- 
doubtedly applies  to  rewards  offered  by  the 
state  as  fully  as  to  rewards  offered  by  private 
parties.  No  case  has  been  cited,  and  we  know 
of  none,  where  an  appellate  court  has  declared 
the  existence  in  principle  of  any  well-defined 
distinction  as  to  public  officers,  in  cases  where 
rewards  have  been  offered  by  the  state  or  mu- 
nicipality, and  where  rewards  have  been  of- 
fered by  private  parties.  No  case  has  been 
cited  where  a  reward  offered  by  the  state  or 
municipality  has  been  recovered  by  a  public 
officer  who  simply  did  some  act  or  acts  in  the 
performance  of  his  official  duty  as  the  basis  of 
his  claim.  To  the  contrary,  we  cite  Pool  v. 
Boston,  5  Cush.  219;  Ex  parte  Gore,  57  Miss. 
251;i^7uj  V.  New  Orleans,  19  La.  Ann.  274; 
Harris  v.  Beaven,  11  Bush,  254;  Williams  v. 
Thweatt,  12  Rich.  L.  478. 

It  is  insisted  that  when  the  state,  by  its  legis- 
lature, authorized  the  governor  to  offer  a  re- 
ward for  the  apprehension  of  certain  criminals, 
such  reward  is  offered  to  all  persons,  and  neces- 
sarily includes  sheriffs,  police  officers,  etc.; 
and  that,  therefore,  the  state,  by  such  action, 
has  declared  its  own  public  policy  as  to  re- 
wards for  the  apprehension  of  criminals.  The 
state  has  a  right  to  declare  what  is  sound  pub- 
lic policy  upon  this  question,  however  variant 
its  views  may  be  with  elementary  principles 
declared  by  the  decisions  of  courts  of  other 
states  and  countries.  And,  if  this  state  had 
authorized  the  governor  in  terms  to  offer  this 
reward  to  sheriffs  and  other  peace  officers,  the 
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courts  would  have  been  bound  to  sustain  such 
a  law,  as  far  as  any  question  of  public  policy 
was  concerned.  But  the  statute  here  ^s  to 
no  such  lengths.  If  the  state,  through  its  gov- 
ernor, possessed  the  inherent  power  to  offer 
this  reward,  we  would  hold,  in  line  with  the 
many  decisions  cited,  that  peace  officers  could 
not  recover.  Yet  it  would  seem  that  the  legis- 
lature, by  this  statute,  only  attempted  to 
place  in  the  hands  of  Uie  governor  a  power 
which  probably  did  not  inherently  rest  in 
him,  namely,  the  power  of  offering  rewards, 
payable  out  of  the  state  treasury,  ^r  the  ap- 
prehension of  criminals.  The  grant  of  a  mere 
power  to  the  governor  to  offer  a  reward  does 
not  necessarily  carry  with  it  any  implied 
power  to  offer  the  reward  to  any  and  all  per- 
sons. To  hold  that  the  legislature  intended 
these  rewards  to  be  recovered  by  peace  officers 
is  to  hold  that  such  body  intended  to  declare 
a  certain  course  of  action  sound  public  policy 
in  this  state  which  has  been  declared  unsound 
and  vicious  public  policy  in  every  other  juris- 
diction. While  the  state  legislature  had  the 
power  to  take  this  radical  and  unusual  posi- 
tion, we  will  not  hold  that  it  has  taken  such  a 
step  unless  such  an  intent  is  plainly  manifest 
from  the  act  itself.  Here  the  purpose  of  the 
act  was  directed  to  placing  the  power  in  the 
bands  of  the  governor  to  offer  rewards  for 
the  apprehension  of  criminals.  The  particular 
persons  to  whom  the  rewards  might  or  should 
be  paid  was  a  matter  not  in  the  legislative 
mind.  In  Ex  parte  Gore,  57  Miss.  251,  under 
a  very  similar  statute,  the  court  said:  "The 
reward  offered  by  g  2786  of  the  Code  was  de- 
signed to  induce  the  arrest  of  fleeing  homicides 
by  persons  not  under  an  official  obligation  to 
do  it."  In  Harris  v.  Beaten,  11  Bush,  254. 
the  construction  of  a  statute  similar  in  prin- 
ciple to  the  one  at  bar  was  under  considera- 
tion. The  court  there  declared:  * 'Having 
thus  provided  what  was  deemed  suitable  com- 
pensation, did  the  legislature  intend  by  enact- 
ing §  8,  chapter  42,  supra,  to  enable  common- 
wealth's attorneys,  by  entering  their  own 
names  on  indictments  as  prosecutors,  to  secure 
to  themselves,  in  addition  to  the  compensation 
otherwise  provided,  the  compensation  given 
by  that  section  to  prosecutors?  We  think  not. 
The  object  had  in  view,  no  doubt,  was  to  bring 
private  individuals  to  aid  the  prosecution  by 
offering  as  an  inducement  a  part  of  the  fine. 
It  was  the  duty  of  the  commonwealth's  attor- 
ney to  do  all  that  he  could  reasonably  and 
fairly  to  secure  the  conviction  of  Harris,  for 
the  salary  and  perquisites  given  him  as  such; 
and,  when  he  became  prosecutor,  he  came 
under  no  new  obligation  to  the  slate  in  the 
prosecution  of  the  case,  and  could  not  lawfully 
render  any  service  therein  which  he  was  not 
bound  to  render  before  assuming  the  relation 
of  prosecutor."  It  may  well  be  said  in  the 
case  at  bar  that  this  plaintiff,  in  arresting  the 
murderer,  did  not  render  any-  serTice  to 
the  state  which  he  was  not  bound  to  render 
resrardless  of  the  existence  of  any  reward. 

Was  it  the  official  duty  of  the  petitioner  to 
arrest  the  murderer?  There  can  be  but  one 
answer  to  this  question.  Section  817  of  the 
Penal  Code  of  this  state  declares  a  police  offi- 
cer of  a  city  to  be  a  peace  officer.  The  arrest 
in  this  case  was  made  without  a  warrant,  but 
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such  fact  In  no  degree  changes  the  legal  com- 
plexion of  the  meriu  of  the  litigation.  Sec- 
tion 836  of  the  Penal  Code  declares  that  a 
peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may  without 
a  warrant  arrest  a  person  (1)  for  a  public  of- 
fense committed  or  attempted  in  his  presence; 
(2)  when  a  person  arrested  has  committed  a 
felony,  although  not  in  his  presence;  (8)  when 
a  felony  has  in  fact  .been  committed,  and  he 
has  reasonable  cause  for  believing  the  person 
arrested  to  have  committed  it.  In  other  words, 
it  is  the  duty  of  the  peace  officer  to  make  ar- 
rests under  any  of  the  foregoing  conditions. 
It  certainly  would  be  his  duty  to  make  an  ar- 
rest where  a  public  offense  was  committed  in 
his  presence.  It  likewise  would  surely  be  his 
duty  to  make  an  arrest  where  he  held  a  valid 
warrant  ordering  the  arrest.  Yet,  under  the 
statute  quoted,  it  is  no  more  his  duty  to  make 
arrests  under  such  circumstances  than  it  is 
when  a  felony  has  been  committed,  and  he 
has  reasonable  cause  for  believing  a  certain 
person  to  have  committed  it.  Here,  of  neces- 
sity, it  must  be  assumed  that  petitioner  had 
reasonable  cause  for  making  the  arrest.  It 
will  not  be  assumed  that  he  made  it  without 
good  cause,  and,  if  he  had  good  cause  for  the 
arrest,  it  was  his  duty  to  make  it.  It  cannot 
be  contended  for  a  moment  but  that  a  police 
officer  would  be  grossly  neglectful  of  his  duty 
if  the  opportunity  presented  itself,  and  he 
failed  to  arrest  a  person,  having  reasonable 
cause  to  believe  such  person  to  be  a  murderer. 
Again,  the  consolidation  act  of  the  city  and 
county  of  San  Francisco  (§  26)  declares: 
*  'Police  officers  in  subjection  to  the  orders  of 
the  respective  captains,  and  all  under  the  gen- 
eral direction  of  the  chief  of  police,  shall  be 
prompt  and  vigilant  in  the  detection  of  crime, 
the  arrest  of  public  offenders,  the  suppression 
of  all  riots,  affrays,  duels,  and  disturbance  of 
the  peace."  etc.  Stat.  1856,  p.  153.  Under 
tbis'broad  declaration  of  the  duties  of  police 
officers,  it  clearly  devolved  upon  petitioner  to 
make  this  arrest.  Here  was  a  public  of- 
fender; a  man  who  had  committed  a  horrible 
crime.  The  petitioner  was  a  police  officer, 
and  knew  the  fact.  Under  such  circum- 
stances, it  was,  beyond  doubt,  his  duty  to 
be  prompt  and  vigilant  in  taking  such  an 
offender  into  custody.  The  aforesaid  sec- 
tion of  the  consolidation  act  further  pro- 
vides: "Neither  the  chief  of  police,  captains, 
or  any  other  officer  of  police  shall  .  .  . 
receive  any  present  or  reward  for  official 
services  rendered  or  to  be  rendered,  unless 
with  the  knowledge  and  approbation  of  a 
majority  of  the  police  commissioners." 
Whether  or  not  this  provision  of  the  act  has 
been  repealed  by  subsequent  legislation  is  not 
a  matter  of  concern;  for,  conceding  its  present 
existence,  it  has  no  bearing  upon  this  case. 
Whatever  rewards  police  officers  may  accept 
from  private  parties  with  the  consent  of  the 
police  commission  is  another  and  entirely  dif- 
ferent matter.  Here  there  is  no  question  of 
agreement  or  consent  upon  the  part  of  all 
parties  interested.  The  state  is  here  standing 
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upon  its  strict  legal  right,  and,  through  one  of 
its  duly  authorized  officers,  objecting  to  the 
payment  of  this  money. 

For  the  foregoing  reasons,  the  judgment  is 
reversed,  and  the  cause  remanded. 

We  concur:  Temple»  J.;  Van  Fleet* 
J. ;  Harrison,  J. ;  Henshaw*  J. 

McFarland,  J.,  dissenting: 

I  dissent.  The  authorities  are  not  all  to  the 
point  that  an  offer  of  reward,  even  by  a  private 
person  to  an  officer,  is  void  because  against 
public  policy.  There  are  authorities  the  other 
way.  some  of  which  are  recited  in  respondent's 
brief.  Giving  full  force  to  the  reasons  upon 
which  the  cases  are  cited  in  the  prevailing 
opinion  were  decided,  I  am  still  inclined  to 
think  that  the  better  doctrine  is  stated  in  City 
Bank  v.  Bangs,  2  Edw.  Ch.  97,  where,  speak- 
ing of  an  offer  of  reward,  it  is  said:  *'The 
object  is  to  awaken  public  attention  to  the 
subject,  excite  vigilance,  and  call  forth  extraor- 
dinary individual  efforts  for  the  accomplish- 
ment of  the  end  proposed  to  be  gained.  All 
who  choose  to  engage  in  it  are  at  liberty  to  do 
so,  and  he  who  succeeds  becomes  entitled  to 
the  reward,  upon  the  ground  of  his  superior 
vigilance  or  sagacity,  or  of  his  having  used 
greater  exertions  or  encountered  dangers  which 
others  were  disinclined  or  not  in  a  situation  to 
hazard.  When,  therefore,  we  view  the  object 
of  rewards  offered  thus  publicly,  in  their  true 
light,  a  participation  in  their  benefits  or  in  the 
receipt  of  them  cannot  be  considered  wholly 
incompatible  with  the  duties  of  public  officers 
or  against  the  policy  of  the  law."  When  a 
policeman  or  sheriff  is  informed  that  a  horri- 
ble murder  had  been  committed  in  a  remote 
county,  and  that  the  perpetrator  is  at  large,  it 
may  be  said  that  the  officer  is  under  some  gen- 
eral official  obligation  to  see  if  the  offender  is 
lurking  in  his  city  or  county;  but  I  cannot  see 
how  public  policy  is  outraged  by  an  offer 
which  will  spur  such  officers  to  extraordinary 
vigilance  and  exertion  in  the  interest  of  public 
justice.  However,  when  the  legislature,  by 
statutory  law.  expressly  authorizes  a  thing  to 
be  done,  there  is  no  room  for  judicial  inquiry 
as  to  the  policy  of  the  thing  authorized.  In 
such  cases  the  legislature  declares  the  policy, 
as  it  has  the  right  to  do,  and  the  statute  can  be 
attacked  only  on  the  ground  of  its  unconstitu- 
tionality; and  there  is  no  such  attack  here. 
The  only  question  left,  therefore,  is  as  to  the 
construction  of  the  section  of  the  Code  in- 
volved; but,  in  my  opinion,  there  is  here  no 
field  for  the  exercise  of  any  principle  of  con- 
struction, because  the  language  of  the  section 
is  perfectly  plain  and  clear.  It  makes  no  ex- 
ception of  any  person  or  persons.  It  does  not 
provide,  as  it  might  have  done,  that  the  gov- 
ernor may  offer  a  reward  to  any  person  **not 
being  a  sheriff,  marshal,  constable,  or  police- 
man:" and  I  do  not  think  that  there  is  good 
reason  for  judicially  inserting  an  exception 
which  the  legislature  did  not  make.  In  my 
opinion,  the  judgment  should  be  affirmed. 
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NORTHWESTERN   NATIONAL  INSUR- 
ANCE COMPANY. 
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1.  InsnraAoe  companies  have  the  same 
rlghXm  as  indlvidiials  to  limit  their  liability 
and  to  impose  whatever  conditions  they  please 
upon  their  obliirations,  not  inconsistent  with 
public  policy  or  statutory  provisions. 

2.  The  purchaser  of  property  on  the  in- 
stalment plan*  of  which  the  title  is  reserved 
in  the  seller,  has  not  a  sole  and  unconditional 
ownership  of  it,  within  the  meaning  of  an  insur- 
ance policy. 

3.  A  condition  that  an  insurance  policy 
shall  not  be  iralid  if  the  property  is  mort- 
gafired  does  not  contravene  any  public  policy. 

4.  An  express  condition  that  a  policy 
shall  be  void  if  the  insured  is  not  the  sole 
and  unconditional  owner  of  the  property,  or  if 
it  is  mortgatred,  will  render  it  void  if  the  condi- 
tions are  broken,  even  if  the  insured  made  no 
representations  as  to  the  property  or  any  fraud- 
ulent concealment  of  the  facts. 

6.  Failure  to  read  an  affidavit  which  is 
short,  plain,  and  simple  will  not  relieve  the  aflOant 
from  the  effect  of  false  swearinR  as  to  the  title 
and  lack  of  encumbrances  on  the  property  to 
avoid  insurance  thereon,  although  the  affidavit 
was  prepared  by  the  insurance  agent. 

6.  The  indivisibility  of  an  insurance 
policy  upon  a  certain  amount  of  Airni- 
ture  as  a  whole  renders  it  entirely  void, 
when  it  is  avoided  as  to  part  by  breach  of  condi- 
tions as  to  title  and  encumbrances  on  the  prop- 
erty and  false  swearing  respecting  them,  under 
a  provision  that  '^his  entire  policy  shall  be 
void^^  in  various  contingencies,  including  those 
of  encumbrances  on  the  property  or  lack  of  sole 
ownership  or  false  swearing  by  the  insured. 

(February  9,  1888.) 

APPEAL  by  plaintiff  from  a  judgment  of 
Uie  Supreme  Court  for  the  District  of  Co- 
lumbia in  favor  of  defendant  in  an  action 
brought  to  enforce  payment  of  the  amount 
alleged  to  l)e  due  on  a  policy  of  fire  insurance. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  James  H.  Hayden  and  Robert 
G.  Hayden,  for  appellant: 

There  was  no  breach  on  the  part  of  the  ap- 
pellant of  the  contract  of  insurance. 

The  agent  of  the  insurance  company  put  no 
question  whatsoever  to  the  appeUant  with  re- 
gard to  her  ownership  of  or  interest  in  the 
property  to  be  insured,  and,  in  consequence  of 
this  fact  and  in  ignorance  of  the  conditions 
contained  in  the  policy  about  to  be  issued  to 
her,  she  made  no  statement  as  to  the  manner 
in  which  she  held  the  property. 

Such  being  the  fact,  she  certainly  had  the 
right  to  suppose  that  the  appellee's  agent  bad 
made  inquiry  as  to  all  matters  which  the  de- 


fendant deemed  material;  and  to  avoid  the 
policy  it  must  be  proved  that  she  concealed 
some  material  matter  wilfully  and  frauda- 
lently. 

1  Wood,  Ins,  p.  517;  Lancaster  Ins,  Co.  v. 
Monroe,  19  Ey.  L.  Rep.  204;  2  Duer,  Ins. 
§  81.  p.  689. 

Unless  an  encumbrance,  is  intentionally  and 
fraudulently  concealed,  and  where  no  inqui- 
ries are  made  as  to  the  matter,  the  policy  is 
valid  even  though  it  provides  that  if  the  in- 
sured be  not  the  sole,  absolute,  and  uncondi- 
tional owner  the  policy  shall  be  void. 

Fireman's  Fund  Ins,  Co.  v.  Meschendorf,  14 
Ky.  L.  Rep.  757. 

The  affidavit  was  prepared  and  presented  to 
plaintiff  by  the  adjuster  of  the  insurance  com- 
pany, and  he  requested  her  to  sign  and  verify 
it,  and  she  did  not  read  it  before  she  did  sign 
and  verify  it. 

Appellant  did  not,  simply  by  this  act,  forego 
her  right  to  recovery. 

Knop  V.  National  F.  Ins,  Co.  101  Mich.  859; 
Washington  F.  Ins.  Co.  v.  KeUy,  32  Md.  421, 
8  Am.  Rep.  149;  Clay  F.  db  M.  Stock  Ins,  Co. 
V.  Beck,  48  Md.  358;  Westchester  F,  Ins,  Co. 
V.  Weaver,  70  Md.  586,  5  L.  R.  A.  478;  Du 
preau  v.  Uibemia  Ins.  Co,  76  Mich.  615,  5  L. 
R.  A.  671;  Farmers*  Mut.  F.  Ins,  Co,  v.  Fogel 
man,  85  Mich.  ^\;  Johannes  y.  Standard  Fire 
Office,  70  Wis.  196. 

If  there  had  been  a  breach,  on  the  part  of 
the  appellant,  of  the  contract  of  insurance,  it 
would  not  have  wholly  avoided  the  policy,  and 
she  would  be  entitled  in  any  event  to  recover 
pro  rata  on  such  of  property  as  was  hers  abso- 
lutely. 

Ilobbs  V.  Memphis  Ins,  Co,  1  Sneed,  444; 
QiiarHer  v.  Peabody  Ins.  Co.  10  W.  Va.  507, 
27  Am.  Rep.  582. 

The  evidence  was  not  such  as  to  admit  of 
but  one  reasonable  view  of  the  righta  of.  the 
parties,  and  that  view  one  utterly  opposed  to 
the  plaintiff's  right  to  recover.  Under  such 
circumstances  a  trial  court  should  not  direct  a 
verdict  for  the  defendant. 

Baltimore  <fc  P.  R.  Co.  v.  Carrington,  3 
App.  D.  C.  101;  Olmstead  v.  Wehb,^  App.  D. 
C.  38;  Baltimore  db  P,  R,  Co,  v.  Oaiwiy,  6 
App.  D.  C.  143. 

Messrs.  A.  S.  Worthington  and  Charles 
L.   Frailey,  for  appellee: 

The  evidence  showed  that  a  large  part  of 
the  property  insured  at  and  prior  to  the  taking 
out  of  the  policy  was  encumbered  by  a  cha^ 
tel  mortgage  or  deed  of  trust  to  secure  the 
payment  of  a  sum  of  money  to  Craig  & 
Harding.  This  was  a  direct  violation  of  the 
condition  in  the  policy. 

Imperial  F.  Ins.  Co.  v.  Coos  County,  151  U. 
S.  462,  38  L.  ed.  235. 

The  condition  in  the  policy  is  a  substantial, 
materia],  and  important  one,  and  its  violation 
avoided  the  policy. 

Bowman  v.  Franklin  F.  Ins.  Co.  40  Md.  620. 

It  is  not  necessary  for  the  insurer  to  inquire 
as  to  the  title  of  the  applicant. 

Hebner  v.  Palatine  Ins.  Co,  65  III.  App.  275; 


Note.— As  to  the  eevcrabllitj  of  losuraoce  In  i  ing  House  Ins.  Co.  (Mo.)  23  L.  R.  A.  719;  BUls  v.  Hl- 
the  same  policy,  9ee  note  to  Wright  v.  Fire  Jos.    bcroia  Ins.  Co.  (Tex.)  29  L.  R.  A.  TOO;  and  Airricul. 
Asso.  (Mont.)  19  L.  R.  A.  211;  also  Trabue  v.  Dwell-  •  tural  Ins.  Co.  v.  Hamilton  (Md.)  80  L.  R.  A.  6»SL 
40  L.  R.  A. 
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DuMAB  y.  N0BTHWB8TERN  National  iNa  Co. 


Quinn  y.  Phanix  Ins.  Co,  (Tex.  Civ.  App.) 
81  8.  W.  566. 

Id  do  8eD8e  was  the  appellaDt  the  uDCoodi- 
tiooal  aod  sole  owDer  of  the  articles  obtaiDed 
fronn  the  Laosburgh  Cooapaoy. 

GeiM  V.  Franklin  Ins.  Co.  128  lod.  172; 
^Westchester  F.  Ins,  Co.  v.  Weaver,  70  Md.  586, 
5  L.  R.  A.  478. 

False  sweariDg  id  regard  to  a  part  of  the 
property  insured  and  destroyed  bv  fire,  Id  vio- 
iatioD  of  the  condition  in  the  policy  that  such 
false  sweariDg  would  vitiate  it,  avoided  the 
policy,  aod  no  recovery  could  be  had  thereon. 

Moore  v.  Virginia  F,  d  M,  Ins.  Co.  28  Gratt. 
508,  26  Am.  Rep.  878. 

The  le^al  title  to  property  encumbered  by  a 
deed  of  trust  is  in  the  trustees. 

Pierce  v.  Jacobs,  7  Mackey,  498;  Williams 
V.  Jackson,  107  U.  8.  478-482,  27  L.  ed.  629, 
530. 

The  contract  of  insurance,  having  been  vio- 
lated by  the  appellant  as  to  a  part  of  the  prop- 
erty insured,  was  thereby  rendered  entirely 
void, 

Geiss  V.  Franklin  Ins.  Co.  123  Ind.  172; 
Picket  V.  Phenix  Ins.  Co.  119  Ind.  291;  Havens 
V.  Home  Ins.  Co.  Ill  Ind.  90,  60  Am.  Rep. 
689;  Western  Assur.  Co.  v.  Stoddard,  88  Ala. 
606;  Carver  v.  Uawkeye  Ins.  Co.  69  Iowa,  202; 
Richardson  v.  Maine  Ins.  Co.  46  Me.  894,  74 
Am.  Dec.  459;  Kimball  v.  Howard  F.  Ins.  Co. 
8  Gray,  33;  Lee  v.  Howard  F.  Ins.  Co.  3  Gray, 
583;  McGowan  v.  Peoj^sMut.  F.  Ins.  Co.  64 
Vt.  211,  41  Am.  Rep.  843;  Stevens  v.  Queen 
Ins.  Co.  81  Wis.  335;  Fire  Asso.  of  Phil- 
adelphia V.  Williamson,  26  Pa.  196;  Moore 
V.  Virginia  F.  <fe  M.  Ins.  Co.  28  Gratt.  508,  26 
Am.  Rep.  373;  Barnes  v.  Union  Mnt.  F.  Ins. 
Co.  51  Me.  110,  81  Am.  Dec.  562;  Plath  v. 
Minnesota  Farmers'  Mat.  F.  Ins.  Asso,  23 
Minn.  479,  23  Am.  Rep.  697;  Day  v.  Charter 
Oak  F.  dt  M.  Ins,  Co.  51  Me.  91;  Schumitsch 
V.  American  Ins.  Co.  48  Wis.  26;  Gould  v. 
York  County  Mut.  F.  Ins.  Co.  47  Me.  403.  74 
Am.  Dec.  494;  Lowjoy  v.  Augusta  Mut.  F.  Ins. 
Co.  45  Me.  472;  Friesmuth  v.  Agawam  Mut. 
F.  Ins.  Co,  10  Cush.  687;  Bowman  v.  Frank- 
lin F,  Ins,  Co.  40  Md.  620. 

Morris*  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  suit  upon  a  policy  of  insurance 
against  fire.  At  the  trial  in  the  court  below, 
upon  the  conclusion  of  the  testimony  on  be- 
half of  the  plaintiff,  the  court,  upon  the  mo- 
lion  uf  the  defendant,  peremptorily  instructed 
the  Jury  to  render  a  verdict  for  the  defendant, 
which  was  done.  From  the  judgment  there- 
upon entered  the  plaintiff  has  appealed. 

In  this  condition  of  the  record  there  is  no 
controversy  as  to  the  facts.  The  statement  of 
the  case  is  10  be  adduced  from  the  testimony  of 
the  plaintiff  and  her  witnesses;  and  this  testi- 
mony shows  the  following  condition  of  things. 

On  February  21,  1896,  the  plaintiff,  Nina 
Dumas,  was  the  occupant  of  a  dwelling  house, 
No.  1430  C.  street,  in  the  city  of  Washington, 
and  had  in  it  furniture  stated  to  be  of  the  value 
of  about  $4,000.  Of  this  furniture  she  was 
the  absolute  owner  of  about  one  half,  which 
she  stated  she  had  purchased  in  New  York. 
A  part  of  the  residue,  amounting  in  value  to 
about  $950,  which  had  been  purchased  from  a 
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firm  of  Craig  &  Harding,  in  Washington,  was 
encumbered  by  a  deed  of  trust  or  chattel  mort- 
gage given  to  secure  that  firm  io  the  sum  of 
$671,  which  was  part  of  the  purchase  mouey. 
Apother  part  of  this  residue,  amouDtins  to 
about  $600  in  value,  she  had  purchased  from 
a  firm,  a  company  designated  as  the  Julius 
Lansburgh  Furniture  &  Carpet  Company, 
upon  what  is  known  as  the  instalment  plan, 
whereby  the  vendor  company  remained  the 
owner  of  the  propertv  uotil  full  payment  was 
made  for  it.  And  still  a  third  part,  consistiDg 
of  a  piaoo  of  the  value  of  $275,  had  merely 
becD  reDted  by  the  plaiotiff  aDd  was  DOt  owDed 
by  her. 

BelDg  thus  in  possession  of  this  furniture, 
on  the  day  specified  she  sought  the  agent  of 
the  defendant  company  at  bis  office  for  the 
purpose  of  effecting  an  insurance  against  fire 
upon  it  in  the  sum  of  $3,000.  She  did  not  find 
the  agent  at  the  time,  but  subsequently  on  the 
same  dav  the  agent  came  to  her  house,  and 
agreed,  in  consideration  of  a  premium  of  $8, 
to  let  her  have  a  policy  of  insurance  for  $2,500. 
He  declined  to  examiDC  the  furniture,  but  ac- 
cepted the  plaiotiff's  estimate  as  to  its  value. 
No  questioos  were  asked  aDd  do  represeota- 
tioDS  were  made  Id  regard  to  the  ownership  of 
the  f  uroiture.  Later  in  the  day  au  employee 
of  the  compaoy  called  at  her  house,  received 
from  her  the  premium  of  $8,  aud  thereupon 
delivered  to  her  the  policy  of  iosurance. 

This  policy  coutaioed  the  followiog  coDdi- 
tioos,  which  are  matierial  to  the  issues  iu  the 
present  case: 

"This  entire  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented,  in 
writing  or  otherwise,  any  material  fact  or  cir- 
cumstance concerning  this  insurance  or  the 
subject  thereof;  or  if  the  interest  of  the  in- 
sured in  the  property  be  not  truly  stated 
therein ;  or  in  case  of  any  fraud  or  false  swear- 
ing by  the  insured  touching  any  matter  relat- 
ing to  this  insurance  or  the  subject  thereof, 
whether  before  or  after  a  loss. 

**This  entire  policy,  unless  otherwise  pro- 
vided by  agreement  todorsed  hereon  or  added 
hereto,  shall  ^  void  if  ...  the  interest 
of  the  insured  be  other  than  unconditional 
and  sole  ownership;  .  .  .  or  if  the  sub- 
ject of  insurance  be  personal  property  and  be 
or  become  encumbered  by  a  chattel  mortgage; 
or  if,  with  the  knowledge  of  the  insured,  fore- 
closure proceedings  be  commenced,  or  notice 
given  of  sale  of  any  property  covered  by  the 
policy  by  virtue  of  any  mortgage  or  deed  of 
trust.    .    .    ." 

On  February  27, 1896.  six  days  after  the  is- 
sue of  the  policy,  the  plaintiff  went  to  New 
York,  leaving  her  house  in  charge  of  a  serv- 
ant, who,  after  closing  it  at  night,  left  it  and 
went  to  her  own  home.  On  the  night  of 
Msrch  1,  or  the  morning  of  March  2,  1896, 
during  the  absence  of  the  plaintiff  in  New 
York,  fire  broke  out  in  the  house  under  some 
circumstances  of  suspicion,  and  the  insured 
furniture  was  destroyed  or  greatly  injured. 
The  plaintiff  thereupon  returned  to  Washing- 
ton, and  employed  one  David  J.  Tavenner, 
who  was  or  bad  been  the  salesman  of  Craig  & 
Harding  in  making  the  sale  to  her  of  so  much 
of  the  furniture  as  she  had  purchased  from 
them,  to  appraise  the  amount  of  her  loss.    He 
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did  80;  and  she  verified  the  appraisemeDt.  To 
the  appraisement  was  annexed  an  affidavit  ex- 
ecuted by  her,  but  prepared  by  the  adjuster  of 
the  defendant  company,  in  which  she  swore 
that  she  was  the  sole  and  absolute  owner  of  all 
the  articles  enumerated  in  the  schedule  of  the 
appraisement,  and  that  they  were  not  encum* 
bered  in  any  way.  This  affidavit  she  states 
that  she  executed  without  reading  it. 

On  March  5,  1896,  she  signed  and  verified 
another  paper  entitled  ''proof  of  loss,"  pre- 
sented to  her  by  the  adjuster  of  the  company 
for  execution.  In  this  paper  she  stated  that 
the  property  described  therein,  which  was  the 
property  claimed  to  have  been  destroyed,  be- 
longed to  her,  and  that  no  other  person  had 
any  interest  therein. 

On  the  evening  of  March  6, 1896,  after  some 
negotiations  with  the  agents  of  the  defendant 
company,  the  plaintiff,  together  with  Tayen- 
ner,  already  mentioned,  who  seems  to  have 
been  with  her  as  her  friend,  was  placed  under 
arrest  by  private  detectives,  at  whose  sugges- 
tion does  not  appear,  and  taken  to  the  station 
house.  There  she  was  kept  until  the  evening 
of  the  next  day,  and  was  visited  in  the  mean- 
time by  the  agents  of  the  company,  who  of- 
fered to  procure  her  release,  and  to  give  her 
$60  if  she  would  surrender  her  policy,  execute 
a  release  to  the  company  of  all  claims  against 
it,  and  leave  the  citj.  To  this  she  agreed. 
She  executed  the  desired  release,  and  received 
from  the  agents  of  the  company  the  sum  of 
$44.50  and  a  ticket  to  New  York,  with  an  in- 
timation that,  if  she  returned  to  Washington, 
she  would  he  "pinched,"  whatever  that  ex- 
pression means.  She  was  put  on  a  train  to 
New  York,  but  she  did  not  go  there.  She  re- 
turned to  Washington,  and  on  July  6,  1896, 
instituted  the  present  suit. 

Her  declaration  contains  a  special  count  and 
the  common  counts.  In  the  former  the  policy 
of  insurance  is  set  forth  and  a  breach  of  it  by 
the  defendant  alleged.  The  defendant  pleaded 
the  general  issue,  the  release  above  mentioned, 
and  other  pleas  specifically  to  the  effect  that 
the  plaintiff  was  not  the  absolute  and  uncon- 
ditional owner  of  the  property  insured,  that  .to 
portions  of  it  she  had  no  title,  and  that  other 
portions  were  covered  by  chattel  mortgage,  all 
m  violation  of  the  conditions  of  the  policy  of 
insurance. 

At  the  trial  the  facts  hereinbefore  mentioned, 
with  other  facta  and  details  not  deemed  neces- 
sary here  to  be  stated,  were  adduced  by  the 
plaintiff  and  her  witnesses,  and,  as  already 
stated,  at  the  conclusion  of  the  testimony  on 
her  behalf,  the  court  directed  a  verdict  for  the 
defendant.  The  grounds  of  that  direction,  as 
set  forth  in  the  motion  made  for  the  purpose 
on  behalf  of  the  defendant,  were  four,  namely: 

1.  Because  the  plaintiff  had  avoided  her  pol- 
icy of  insurance  by  declaring  in  her  affidavit 
of  March  5,  1896,  that  she  was  the  absolute 
owner  of  all  articles  enumerated  therein,  and 
that  the  same  were  not  encumbered  in  anyway. 

2.  Because  part  of  the  furniture  was  encum- 
bered by  a  chattel  mortgage. 

8.  Because  she  had  no  title  to  any  of  the 
goods  claimed  to  have  been  purchased  from 
the  Julius  Lansburgh  Company. 

4.  Because  the  piano  did  not  belong  to  her. 

It  will  be  noticed  that  among  the  reasons 
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assigned,  the  enforced  release  executed  by  the 
plaintiff  is  not  mentioned.  And  certainly  it 
was  very  proper  to  omit  this  proceeding  from 
the  further  consideration  of  the  court.  We 
do  not  need  to  give  it  any  consideration  here; 
although  it  is  insisted  on  in  the  brief  of  coun> 
sel  for  the  appellee.  If  the  case  turned  upon 
that  release,  our  conclusion  might  be  very  dif* 
ferent  from  that  which  we  have  reached. 

There  are  six  assignments  of  error  by  the 
appellant.  Four  of  these  raise  the  same  sub- 
stantial question,  that  there  was  no  breach  of 
the  conditions  of  the  policy  of  insurance  by 
the  plaintiff,  either  in  executing  the  atlidavit 
before  mentioned,  or  in  the  fact  that  part  of  the 
property  was  covered  by  a  chattel  mortgage, 
or  that  the  title  to  part  of  the  property  waa 
not  in  her.  The  fifth  has  reference  to  the  re- 
lease executed  by  the  plaintiff,  while  under 
duress,  as  is  claimed.  And  the  sixth  is  based 
upon  the  theory  that  the  plaintiff  had  madea 
case  wherein  she  was  entitled  in  any  event  lo- 
go to  the  jury. 

In  view  of  what  we  have  said,  the  fifth 
assignment  need  not  be  further  considered 
here ;  and  the  sixth  will  be  disposed  of  by  what 
we  have  to  say  of  the  others.  In  connection 
with  this  last  assignment,  however,  the  point 
is  made,  that  in  any  event  the  plaintiff  should 
have  been  allowed  to  recover prv  tanto  for  the 
property  actually  owned  by  her.  even  if  aa  to 
the  remainder  of  the  property  insured  the  ob- 
jections of  the  defendant  should  be  regarded 
as  well  taken.     Of  this  in  its  order. 

1.  The  burden  of  the  argument  on  behalf  of 
the  appellant  is  that  there  was  no  fraudulent 
concealment  of  anything  by  her;  and  that  if 
there  was  any  omission  oi  proper  informaUoa 
it  was  the  duty  of  the  defendant  company  and 
its  agentsto  Inform  themselves  of  the  true  con- 
dition of  things  by  proper  inquiry  before  the 
policy  of  insurance  was  issued.  And  the  claim 
is  that,,  in  the  absence  of  fraudulent  conceal- 
ment by  the  plaintiff,  and  in  the  absence  of 
proper  inquiry  by  the  agents  of  the  defendant 
company,  the  plaintiff  is  not  chargeable  with 
any  breach  of  the  conditions  of  the  policy  of  in- 
surance. 

That  there  was  apparent  breach  of  the  con- 
ditions of  the  policy  is  beyond  all  question. 
One  of  those  conditions  was  that  the  policy 
should  be  void  if  the  interest  of  the  insured  in 
the  property  should  be  other  than  that  of  un- 
conditional and  sole  ownership.  To  one  fifth 
of  the  property,  or  thereabouts  —  the  piano 
valued  at  $275,  and  the  property  purchased 
from  the  Lansburgh  Company,  about  $600— 
she  had  no  title  whatever.  Even  if  it  be  con- 
ceded that  she  had  an  insurable  interest,  both 
in  the  piano,  which  she  had  only  rented,  and 
in  the  other  property,  of  which  the  title  had 
been  expressly  retained  by  the  vendor,  it  is 
very  clear  that  the  interest  was  not  that  of  un- 
conditional and  sole  ownership. 

Another  of  the  conditions  was  that  the  pol- 
icy should  be  void  in  the  event  that  the  prop- 
erty insured  should  be  covered  by  a  chattel 
mortgage.  Nearly  one  quarter  of  the  prop- 
erty— that  purchased  from  Craig  &  Harding,, 
and  valued  at  $950 — was  encumbered  by  a 
chattel  mortgage  to  secure  the  greater  part  of 
the  purchase  money  yet  due  upon  the  prop- 
erty to  that  firm. 
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Tet  another  condition  was  that  the  policy 
should  be  void  in  case  of  false  swearing  by  the 
insured  touching  any  matter  relating  to  the  in- 
surance or  the  subject  thereof,  whether  before 
or  after  a  loss.  After  the  loss  in  the  case,  the 
plaintiff,  in  an  affidavit  presented  to  the  com- 
pany and  constituting  part  of  her  proof  of 
loss,  swore  that  she  was  the  sole  and  absolute 
owner  of  all  the  articles  enumerated  in  her 
schedule  of  her  loss,  and  which  comprised 
both  the  piano  and  the  furniture  contracted 
for  with  the  Lansburgh  Company; and  in  view 
of  what  has  already  been  said,  that  statement 
was  undoubtedly  untrue,  and  therefore  neces- 
sarily a  violation  of  the  condition  of  the  pol- 
icy. 

But  it  is  argued  that  there  was  no  fraud  in 
all  this  on  the  part  of  the  plaintiff,  and  that, 
therefore,  she  ought  not  to  be  precluded  from 
recovering.  And  cases  are  cit^  in  which  it  is 
claimed  that  recovery  has  been  allowed  under 
somewhat  similar  circumstances. 

We  do  not  so  understand  the  law.  It  is  un- 
necessary, and  it  would  be  a  hopeless  task  to 
enter  upon  the  dreary  wilderness  of  judicial 
decision  upon  the  subject  of  insurance,  with 
the  view  of  deducing  a  rule  from  it  for  our 

government  in  the  present  instance.  Courts 
ave  sometimes  been  too  astute  in  their  search 
for  reasons  to  maintain  the  liability  of  insur- 
ance companies  in  the  face  of  conditions  lim- 
iting such  liability.  And  yet  a  contract  of  in- 
surance in  this  regard  is  no  different  from 
other  contracts;  and  the  function  of  courts  is 
to  construe  them,  not  to  make  them.  In  the 
absence  of  statutory  provisions  to  the  con- 
trary, insurance  companies  have  the  same 
right  as  individuals  to  limit  their  liability,  and 
to  impose  whatever  conditions  they  please 
upon  their  obligations  not  inconsistent  with 
public  policy;  and  the  courts  have  no  right  to 
add  anything  to  their  contrapts,  or  to  take  any- 
thing from  them.  If  those  contracts  contain 
harsh  and  onerous  conditions,  which  perhaps 
a  court  of  equity  might  not  enforce:  if  called 
on  so  to  do,  yet  there  is  no  compulsion,  either 
legal  or  moral,  on  parties  to  deal  with  them 
upon  the  basis  of  such  conditions.  And  cer- 
tainly it  would  be  a  novel  contention  for  par- 
ties to  seek  to  enforce  liability  under  such  con- 
tracts in  a  court  of  common  law,  and  at  the 
same  time  to  repudiate  the  express  conditions 
upon  which  such  liability  is  made  to  depend. 
We  must  take  it  for  granted,  therefore,  that 
our  duty  in  the  premises  is  to  construe  the 
contract  of  insurance  before  us  according  to  its 
true  legal  intent  and  meaning,  and  not  in  any 
manner  to  vary  or  modify  the  instrument  itself 
by  disregard  of  any  of  iu  provisions.  It  is 
true,  however,  that  this  construction  must  be 
with  reference  to  the  well-established  rule 
that,  if  a  policy  of  insurance  is  so  drawn  as  to 
require  interpretation  and  to  be  fairly  suscep- 
tible of  two  different  constructions,  the  one 
will  be  adopted  that  is  most  favorable  to  the 
insured.  Imperial  F.  Ins.  Go,  v.  Cods  County , 
151  U.  S.  452,  88  L.  ed.  281. 

In  the  sense  of  absolute  ownership,  clear 
and  unencumbered,  as  commonly  understood, 
the  plaintiff  had  title  only  to  about  one  half  of 
the  property  which  she  sought  to  insure. 
With  reference,  however,  to  the  portion  of  the 
property  purchased  from  Craig  &  Harding, 
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and  which  was  covered  by  a  chattel  mortgage, 
she  may,  in  view  of  the  authorities  on  the 
point,  bB  also  regarded  as  the  sole  and  uncon- 
ditional owner.  Washington  F.  Ins.  Co.  v. 
KeUy,  82  Md  421,  3  Am.  Rep.  149;  HowardF. 
Ins.  Co.  V.  Chase,  5  Wall.  509,  18  L.  ed.  524. 
But  it  is  not  apparent  how,  in  any  sense  of  the 
words,  she  can  be  regarded  as  the  sole  and  un- 
conditional owner  of  the  residue  of  the  prop- 
erty. The  ownership  of  that  residue  was 
purely  and  simply  conditional;  and  it  would 
be  difficult  to  conceive  an  ownership  more  dis- 
tinctly of  the  character  against  which  the  de- 
fendant company  sought  to  guard  its  liability. 
If,  therefore,  we  are  to  give  any  force  what- 
ever to  the  condition  in  the  policy  of  insurance 
that  the  person  insured  must  be  the  sole  and 
unconditional  owner,  we  cannot  hold  that  the 
condition  was  observed  in  regard  to  a  consid- 
erable part  of  the  property  sought  to  be  pro- 
tected by  this  instrument.  It  may  well  be  that 
the  plaintiff  had  an  insurable  interest  in  all  of 
it,  possibly  even  in  the  piano,  which  she  had 
only  rented,  and  that  the  defendant  company 
mifi^ht  have  insured  that  interest,  if  only  that 
had  been  presented  to  them  for  insurance. 
But  certainly  it  was  not  the  interest  that  was 
actually  presented  for  insurance;  it  was  not 
sole  and  unconditional  ownership.  And  it 
does  not  follow  that,  even  if  the  defendant 
would  have  insured,  it  would  have  done  so  on 
the  same  terms  and  conditions.  On  the  con- 
trary, in  such  cases,  the  terms  and  conditions 
are  usually  different  from  the  case  of  either 
absolute  or  unconditional  ownership. 

We  must  conclude  that,  at  least  as  to  part  of 
the  property,  about  one  fifth  of  it  in  value,  the 
policy  of  insurance  wholly  failed,  for  the  rea- 
son that  the  condition  of  insurance,  requiring 
unconditional  ownership  in  the  plaintiff,  whs 
never  performed  by  her. 

2.  It  ma^  be  that  it  was  in  consequence  of 
such  decisions  of  the  courts  as  those  to  which 
we  have  referred,  wherein  it  was  held  that 
there  was  sole  and  unconditional  ownership, 
in  the  legal  sense  of  the  policy  of  insurance, 
notwithstanding  the  existence  of  an  outstand- 
ing mortgage,  that  insurance  companies  sought 
further  to  limit  their  liability  by  imposing  con- 
ditions against  such  mortgages.  But  whatever 
may  have  been  the  suggestion  for  these  condi- 
tions, it  is  very  certain  that  they  add  limita- 
tions to  the  policy  beyond  that  of  sole  and  un- 
conditional ownership,  which  we  cannot  disre- 
gard. It  was  the  right  of  the  company  in  this 
case  to  refuse  to  insure  mortgaged  property, 
and  to  provide  that  its  policy  of  insurance, 
however  otherwise  conditioned,  should  not 
cover  personal  property  encumbered  by  a  chat- 
tel mortgage.  As  nearly  one  quarter  of  the 
property  in  question  here  was  covered  by  a 
chattel  mortgage,  we  find  it  impossible  to  un- 
derstand how  the  policy  can  reasonably  be 
construed  so  as  to  protect  it. 

8.  But  it  is  said  that  all  this  is  of  no  conse- 
quence, inasmuch  as  the  defendant  company 
made  no  inquiry  as  to  the  true  condition  of 
things,  and  there  was  no  fraudulent  conceal- 
ment on  the  part  of  the  plaintiff.  And  there 
is  excellent  authority  for  the  doctrine,  that  **as 
to  the  ordinary  risks  connected  with  the  prop- 
erty insured,  if  no  represenations  whatever  are 
asked  or  given,  the  insurer  must    .     .    .    be 
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fiupposed  to  assume  them;  and  if  he  acts  with- 
out inquiry  anywhere  concerning  them  seems 
quite  as  negligent  as  the  insured,  who  is  silent 
when  not  requested  to  speak."  Clark  v.  Man- 
nfacturerB'  Ins,  Go.  8  How.  285, 12  L.  ed.  1061. 
The  agenis  of  insurance  companies  are  usually 
experieoced  men,  well  informed  as  to  the  in- 
formation which  they  should  have  in  anticipa- 
tion of  the  risk  which  they  assume;  and  the 
rule  is  not  unreasonable  which  would  require 
them  to  make  all  due  inquiry  for  the  procure- 
ment of  such  information.  Nor  is  it  unreason- 
4ible  that  the  insured  should  be  held  harmless 
from  the  mere  failure  to  give  information, 
when  he  is  not  interrogated,  and  when  perhaps 
he  is  not  aware  of  the  importance  or  material- 
ity of  the  matter  to  which  the  information 
should  extend. 

But  this  is  not  a  case  of  representation  or 
misrepresentation,  of  failure  to  give  informa- 
tion or  failure  to  elicit  it  by  proper  inquiry. 
The  parties  have  deliberdtely  put  it  into  their 
contract,  and  have  made  it  an  essential  condi- 
tion of  that  contract  that  the  contract  itself 
«hould  not  be  binding,  if  there  was  any  mort- 
gage on  the  property  or  the  title  was  not  that 
of  unconditional  ownership.  There  was  no 
inhibition  by  law  against  the  insertion  of  such 
a  condition  in  the  contract;  and  it  may  well 
be  that  its  insertion  was  a  matter  of  precaution, 
to  guard  as  well  against  the  negligence  or  fail- 
\ire  of  aeents  (o  elicit  proper  information,  as 
■against  the  negligence  or  failure,  not  fraudu- 
lent, of  persons  seeking  insurance  to  give  such 
Information.  The  condition  is  not  illegal,  and 
does  not  contravene  any  rule  of  public  policy; 
and  even  if  its  practical  effect  should  be  held  to 
be  to  throw  upon  the  insured  party  the  burden 
of  giving  voluntarily  the  information  which 
oilierwise  the  insurer  would  have  been  required 
to  elicit  by  proper  inquiry,  we  know  of  no  rule 
of  law  that  would  preclude  parties  from  con- 
trncting  to  that  effect,  if  they  so  desire. 

In  the  case  of  Clark  v.  Manufacturers*  Ins. 
Co.  8  How.  235,  12  L.  ed.  1061,  to  which  we 
have  referred  for  the  rule  Imposing  the  burden 
of  inquiry  upon  the  insurer  rather  than  that  of 
voluntary  information  upon  the  insured,  the 
matters  there  referred  to  as  proper  knowledge 
for  the  insurer  were  the  circumstances  of  the 
use  of  the  property,  to  which  the  minds  of  in- 
surers would  naturally  be  directed,  and  those 
of  parties  insured  might  not  be  so  called.  But 
it  seems  to  us  that  a  different  condition  of 
things  arises,  when  a  person  solicits  insurance 
on  property  not  his  own,  and  which  he  knows 
noi  to  be  his  own;  and  when  to  the  proposed 
inijurer  the  very  solicitation  of  insurance  is  the 
equivalent  of  a  representation  that  the  prop- 
erly, for  which  the  policy  is  sought,  is  the  un- 
conditional and  absolute  property  of  the  per- 
son seeking  the  insurance.  Assuredly  it 
would  not  be  held  that,  if  the  person  had  no 
title  at  all  of  any  kind,  and  the  policy  therefore 
was  simply  a  wagering  policy,  yet  he  should 
still  be  entitled  to  recover,  if  the  company  or 
its  agents  had  made  no  inquiry  in  regard  to  his 
ownership.  Neither  ownership  nor  the  char- 
acter of  ownership  is  usually  a  subject  of 
inquiry  in  such  cases. 

In  support  of  the  contention  of  the  plaintiff, 
two  cases  from  Kentucky  are  cited.  Lancaster 
Ins.  Co.  V.  Manroe,19  Ky.  L.  Rep.  204,  and  Fire- 
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mans  Fund  Ins.  Co.  v.  Meschendorf,  14 Ky.  L. 
Rep.  757.  But  the  decisions  in  those  cases  are 
expressly  based  upon  the  provisions  of  the 
statute  law  of  the  state  of  Kentucky,  which 
are  to  the  effect  that  "no  misrepresentation, 
unless  material  or  fraudulent,  shall  prevent  a 
recovery  on  a  policy  of  insurance."  Ky.  Acts 
1874.  Were  they  the  result  of  the  application 
of  general  principles  of  law,  it  is  not  apparent 
how  they  could  be  supported  in  reason  or  with 
any  regard  to  the  inalienable  rights  of  parties 
to  contract  with  each  other  as  they  may  deem 
proper,  so  long  as  their  contracts  are  not  pro- 
hibited by  law.  We  cannot  read  the  word 
"fraudulent"  into  the  contract  before  us,  when 
neither  the  letter  nor  the  spirit  requires  it  for 
the  purpose  of  reasonable  interpretation.  The 
contract  deals  with  facts  and  conditions,  not 
with  the  intention  of  the  parties  with  refer- 
ence to  those  conditions. 

4.  What  we  have  said  in  regard  to  the  mat- 
ter of  the  title  to  the  property  and  the  condi- 
tions of  the  policy  in  reference  thereto,  will 
serve  in  great  measure  to  dispose  of  the  mat- 
ter of  the  affidavit  made  by  the  plaintiff  for 
the  purpose  of  procuring  payment  to  her  of 
the  amount  of  the  policy  of  insurance.  That 
this  affidavit  had  been  prepared  by  the  agent 
of  the  defendant  company,  and  that  the  plain- 
tiff did  not  read  it  before  she  executed  it.  are 
circumstances  that  cannot  for  a  moment  en- 
title themselves  to  consideration.  The  affida- 
vit was  short,  plain,  and  simple.  It  was  not 
difficult  to  be  understood;  and  the  failure  of 
the  plaintiff  to  read  it  before  execution  only 
aggravates  the  falsity  of  its  statements.  There 
is  no  pretense  that  she  was  in  any  manner  pre- 
vented from  reading  it,  or  that  there  was  any 
fraud  on  the  part  of  the  agents  of  the  defend- 
ant in  its  procurement.  It  was  precisely  the 
thing  against  which  the  defendant  company 
sought  to  guard  itself  when  it  provided  that 
the  policy  of  insurance  should  be  void  in  case 
of  any  false  swearing  about  the  matter  either 
before  or  after  the  loss.  Unless,  therefore, 
we  are  to  hold  that  this  condition  in  the  con- 
tract in  regard  to  false  swearing  was  meaning- 
less or  void — and  we  are  not  aware  of  any  rule 
of  law  upon  which  we  can  so  hold — we  can- 
not see  how  its  effect  in  vitiating  the  policy 
of  insurance  can  be  avoided. 

The  case  of  Knop  v.  NaMonaZ  F.  Ins.  Co. 
101  Mich.  859.  is  cited,  in  which  there  was  a 
suit  like  the  present  upon  a  policy  of  insur- 
ance. There,  also,  there  was  a  provision  in 
the  policy  that  it  should  be  void  if  the  interest 
of  the  insured  were  other  than  unconditional 
and  sole  ownership.  Whether  there  was  any 
provision  in  regard  to  false  swearing,  as  in 
the  policy  before  us,  does  not  appear  from 
the  report  of  the  case,  and  we  are  not  other- 
wise advised.  But  after  the  loss,  the  insured 
party  made  an  affidavit  to  the  effect  that  he 
was  the  sole  and  unconditional  owner.  The 
court  in  its  opinion  said:  "It  has  been  re- 
peatedly held  that  such  a  condition  will  not 
invalidate  the  policy  in  such  case.  .  .  .  Nor 
do  we  think  that  the  statement  in  the  affi- 
davit, made  after  the  loss,  that  he  was  the 
sole  and  unconditional  owner,  would  prevent 
a  recovery."  The  reason  given  for  this  latter 
conclusion  is  that  the  false  affidavit  could 
not  have  prejudiced  the  defendant  company. 
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Plainly  that  case  has  no  application  to  tbis 
now  before  us.  In  that  case  there  was,  as 
here,  a  chattel  mortgage  upon  the  insured 
property,  which  was  not  disclosed  to  the  in- 
surer at  or  before  the  issue  of  the  policy. 
But  the  court  held,  in  accordance  with  what 
seems  to  be  the  preponderance  of  authority  on 
that  point,  that,  notwithstanding  such  mort- 
gage, the  plaintiff  was  in  law,  and  according 
to  the  true  legal  intent  and  meaning  of  the 
policy  of  insurance,  the  sole  and  unconditional 
owner;  and  therefore  the  condition  of  the  pol- 
icy had  not  been  broken.  But  there  was  no 
condition  there,  as  here,  against  the  existence 
of  mortgages  upon  the  property;  and  there 
was  no  such  absence  of  ownership  as  here 
with  reference  to  part  of  the  property. 

When  in  that  case  the  court  held  that  the 
plaintiff  was  the  sole  and  unconditional  owner 
of  the  insured  property,  notwithstauding  a 
mortgage  existing  against  it,  it  would  have 
been  entirely  logical,  in  reference  to  the  affi- 
davit, to  hold  that  this  paper  was  not  false. 
For  if  the  plaintiff  was  in  truth  thn  sole  and 
unconditional  owner  of  the  property,  it  was 
no  falsehood  for  him  to  sav  so,  either  in  an 
affidavit  or  otherwise.  In  the  opinion  it 
would  seem  to  be  conceded  that  the  affidavit 
was  false;  but  the  falsehood  was  sought  to  be 
excused  on  the  ground  that  it  did  no  injury  to 
the  defendant.  This  may  also  have  been  a 
correct  statement  of  the  law  as  applicable  to 
that  case.  But  it  does  not  appear  in  that  case, 
as  it  appears  here,  that  false  swearing  on  the 
part  of  the  insured,  whether  prior  to  a  loss  or 
subsequent  thereto,  operated  to  avoid  the  con- 
tract, by  being  made  an  integral  and  essential 
condition  of  the  contract.  We  cannot  say 
ibat  the  insertion  of  such  a  condition  in  the 
contract  was  either  illegal  or  improper.  Haj^h 
perhaps  it  may  have  been;  but  it  was  compe- 
tent for  the  parties  to  make  it,  and  they  made 
it.  We  may  conjecture  even  that  it  was  in- 
serted in  the  policy  of  insurance,  in  view  of 
the  decision  in  the  case  of  Knop  v.  National  F. 
Ins.  Co.  or  of  some  similar  decision  elsewhere. 
Whatever  may  have  been  the  motive,  it  is  not 
illegal;  it  Is  part  of  the  contract,  audit  can- 
not be  disregarded  by  us.  As  part  of  the 
contract,  it  makes  a  very  different  case  from 
that  of  a  false  affidavit  made  in  the  ordinary 
course  of  the  proof  of  loss,  and  which  has  not 
entered  into  the  contract  Itself  as  a  condition 
of  the  validity  of  the  policy. 

5.  From  what  we  have  said,  it  necessarily 
follows,  in  our  opinion,  that  as  to  about  one 
half  of  the  property  supposed  to  have  been 
covered  by  the  policy  of  insurance,  that  pol- 
icy was  or  became  void  by  its  own  express 
limitations,  the  condition  of  the  plaintiff's  in- 
terest in  the  property,  and  the  affidavit  exe- 
<;uted  by  the  plaintiff.  But  it  is  argued  on 
behalf  of  the  appellant  that  this  should  not 
preclude  a  recovery,  pro  tanto,  in  respect  of  so 
much  of  the  property  as  actually  belonged  to 
the  plaintiff  and  to  which  she  had  full  ric:ht 
and  title.  Again,  the  answer  to  this  is  found 
in  the  contract  itself.  It  is  one  single  and  en- 
tire contract;  and  the  conditions  which  oper- 
ate to  invalidate  it  expressly  provide  that  it 
shall  be  avoided  In  its  entirety.  Even  in  the 
absence  of  such  express  provisions  this  would 
be  the  result  in  the  present  case  in  any  event 
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by  operation  of  law.  The  contract  is  plainly 
indivisible— certainly  not  divisible  upon  any 
such  lines  as  those  indicated  in  this  conten- 
tion. The  defendant  insured  a  certain  amount 
of  furniture  as  a  whole  upon  certain  terms 
and  conditions.  We  cannot  assume  that  it 
would  have  insured  a  part  only  on  the  same 
terms  and  conditions,  inasmuch  as  the  risk 
might  be  wholly  different.  So  to  assume 
would  be  to  assume  to  make  a  contract  for  the 
parties;  and  such  assumption  we  have  repu- 
diated as  being  beyond  the  province  of  the 
courts,  and  indeed  beyond  the  province  of  any 
other  authority  than  the  parties  themselves. 

The  patient  ingenuity  and  evidently  con- 
scientious and  laborious  research  of  counsel 
for  the  appellant  have  failed  to  find  morp 
than  two  adjudicated  cases  in  apparent  sup- 
port of  their  contention  in  this  regard;  and 
we  are  unable  to  see  that  those  cases  have 
that  effect.  In  one  of  them  from  the  supreme 
court  of  the  state  of  Tennessee,  the  case  of 
nol>b%  V.  Memphis  Ins.  Go.  1  Sneed,  444,  action 
was  brought  on  a  policy  of  fire  insurance, 
covering  groceries  owned  by  a  partnership. 
One  of  the  conditions  of  the  policy  was  that  it 
should  be  void  if  assigned  in  whole  or  in  part. 
One  of  the  partners,  Hobbs,  sold  his  interest 
in  the  property  and  assigned  his  interest  in  the 
policy  to  his  copartner.  The  property  was 
destroyed  by  fire,  and  the  insurance  company 
claimed  a  total  forfeiture  of  the  policy  on  the 
ground  that  it  had  been  invalidated  by  the 
assignment.  It  was  held  by  the  court,  how- 
ever, that  Henly,  the  copartner,  was  entitled 
to  recover  for  his  pro  rata.  But  if  there  was 
error  in  this  decision — and  we  are  disposed  to 
think  there  was.  and  that  the  decision  cannot 
be  sustained  either  on  reason  or  on  authority 
— it  was  that  the  remaining  partner,  Henly, 
was  not  allowed  to  recover  for  the  whole 
property.  For,  in  our  opinion,  the  assign- 
ment by  one  partner  to  another  was  not  such 
an  assignment  as  was  contemplated  by  the 
policy  of  insurance. 

The  other  case  cited  is  from  West  Virginia. 
It  is  the  case  of  Quarrier  v.  Peabody  Ins.  Co. 
10  W.  Va.  507,  27  Am.  Rep.  582.  in  which 
suit  was  brought  upon  a  policy  of  insurance 
effected  on  four  buildings  and  the  fixtures 
therein.  The  policy  provided  that  it  should 
become  void  upon  a  sale  or  transfer  of  the 
property;  and  the  contract  of  insurance  was 
one  entire  contract.  One  of  the  buildings  was 
sold;  and  subsequently  all  four  of  them  were 
damaged  by  fire.  A  recovery  was  allowed 
for  the  three  buildings  retained  by  the  person 
insured.  But  we  fail  co  see  wherein  that  is 
pertinent  to  the  question  before  us.  The 
claim  of  forfeiture  in  that  case  was  wholly 
unwarranted.  By  the  express  terms  of  the 
policy  itself,  there  could  have  been  no  forfeit- 
ure, except  by  the  alienation  of  all  the  prop- 
erty. There  was  no  provision  in  reference  to 
a  partial  alienation.  At  the  same  time  as  the 
recovery  by  the  insured  could  properly  have 
been  only  in  proportion  to  his  loss  and  the 
total  amount  of  the  insurance,  the  decision 
was  only  just  to  permit  such  proportionate 
recovery.  This  was  only  the  application  of 
the  principle  which  makes  the  amount  of  the 
policy  the  limit  of  recovery,  and  authorizes 
recovery  only  to  the  actual  extent  of  the  dam- 
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age  within  that  limit.  In  the  case  before  us, 
if  there  were  no  question  of  the  plaintiff's 
ownership  of.  the  properly  insured,  and  sub- 
sequently to  the  issue  of  the  policy  of  insur- 
ance she  had  sold  or  disposed  of  some  of  the 
property,  there  might  be  room  for  the  appli- 
cation of  the  doctrine  of  the  case  of  Quarrier 
V.  Peabody  Ins,  Co.;  but  as  the  case  actually 
stands,  it  presents  a  very  different  aspect,  and 
the  rule  of  that  case  cannot  apply. 

The  proposition  that  a  policy  of  insurance, 
such  as  that  shown  in  the  present  case,  is  an 
entire  and  indivisible  contract,  the  considera- 
tion being  entire,  is  amply  supported  by  au- 
thority. BotDtnan  v.  Franklin  F.  Ins,  Co,  40 
Md.  620;  Agricultural  Ins.  Co.  v.  Hamilton,  82 
Md.  88,  80  L.  R.  A.  633;  QoUsman  v.  Penn- 
sylvania Ins,  Co,  56  Pa.  210,  94  Am.  Dec.  55; 


Lee  V.  Hoicard  F.  Ins,  Co.  8  Gray.  583; 
Geiss  V.  Franklin  Ins,  Co,  123  Ind.  172; 
Qarver  v.  Hatokeye  Ins,  Co.  69  Iowa,  302; 
Stevens  ▼.  Queen  Ins.  Co.  81  Wis.  885;  Jfe- 
Qowan  v.  People*s  Mut.  F  Ins,  Co,  54  Vt.  211. 
41  Am.  Rep.  848.  The  forfeiture  neoessarily 
operates  to  invalidate  the  whole  policy. 

From  what  we  have  said  It  follows  that  the 
plaintiff  having  shown  by  her  own  tesUmony 
that  the  policy  of  insurance  upon  which  she 
sued  had  become  void  by  its  own  express- 
terms,  had  no  case  upon  which  to  go  to  the 
jury;  and  the  trial  court  was  fully  justified  in 
peremptorily  directing  a  verdict  in  favor  of 
the  defendant. 

The  judgment  appealed  from  must  there- 
fore be  affirmed^  with  costs;  and  it  is  so  ordered. 


GEORGIA  SUPREME  COURT. 


Dovey  PARISH,    Plff,  in  Err., 
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*1.  Eiren  if  the  evidence  in  the  ease 
was  sufficient  to  find  that  the  homi- 
cide of  plaintiff's  daufirhter  was  caused 
by  being  stricken  by  some  part  of  a  locomotive  or 
car  attached  to  a  movlnflr  train,  it  also  shows  the 
further  facts  ttiat  the  person  injured  was  on  tbe 
track,  and  in  some  other  than  an  erect  position, 
either  sitting  or  lying  thereon,  and  that  such  in- 
jury occurred  at  night,  between  12  o^dock  and 
daylight.  These  facte  being  true,  it  is  a  conclu- 
sion of  law  that  tbe  injured  person  oould  at  least 
have  avoided  the  injury  by  the  exercise  of  or- 
dinary cere,  and  there  could  be  no  recovery.  The 
nonsuit  was  therefore  right,  and  the  judgment  of 
tbe  court  below  is  affirmed. 

t8«  There  was  evidence  fcovck  which  the 
Jury  could  have  inferred  that  the  person 
for  whose  homicide  this  action  was  brought  was 
killed  by  tbe  running  of  the  train  of  the  defend- 
ant company,  and  upon  that  evidence  the  pre- 
sumption of  negligence  arose  against  the 
company.  Consequently,  the  company  might 
have  been  held  liable,  and,  there  being  no  evi- 
dence as  to  the  circumstances  attendant  upon 
the  commission  of  the  homicide  which  either 
rebuts  that  presumption  or  shows  that  the  person 
injured  did  not  exercise  ordinary  care,  the 
granting  of  a  nonsuit  was  erroneous. 

(May  21,  1897.) 

ERROR  to  the  Superior  Court  for  Catoosa 
County  to  review  a  judgment  in  favor  of 
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defendant  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  daughter.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  Z.  Hemdon,  T.  R.  Jones* 
and  W.  E.  Mann  for  plaintiff  in  error. 

Messrs.  R.  J.  McCamy  and  Julian  Mc- 
Gamy,  for  defendant  in  error: 

To  be  on  a  track  at  ni^ht  without  explana- 
tion, away  from  a  crossing,  is  gross  negll- 
a:ence. 

Wilds  V.  Brunsioick  <fe  W,  R.  Co,  82  Qa.  667; 
Central  H.  <&  Bkg.  Co.  v.  Smith,  78  Ga.  694; 
Cehtral  R,  Go.  v.  BHnson,  70  Ga.  207;  Smith 
V.  Central  R,  <&  Bkg.  Co.SZQa,  801. 

One  asleep  on  a  track  cannot  recover. 

Raden  v.  Georgia  R.  Co,  78  Ga.  47;  Sims  v. 
Macon  <&  W,  R.  Co,  28  Ga.  93;  Toomey  ▼. 
Southern  P,  R.  Co.  86  Cal.  874,  10  L.  K  A. 
139,  and  note.  See  further  May  v.  Central  R. 
dk  Bkg.  Co,  80  Ga.  368;  White  t.  Central  R.  d; 
Bkg.  Co.  83  Ga.  595;  Southuoestern  R,  Co.  t. 
Hankerson,  61  Ga.  114. 

Messrs.  Payne  &  Tye  also  for  defendant 
in  error. 

Sunmons,  Ch.  J. ,  delivered  the  opinion  of 
the  court: 

There  was  no  evidence  tending  to  show  that 
the  plaintiff's  daughter  was  killed  bv  the  rail- 
road, except  the  fact  that  she  was  found  lying 
dead  near  the  track,  her  body  bearing  certain 
marks  of  violence,  described  below.  Her 
body  was  found  at  a  point  not  near  a  public 
crossing.  There  was  a  hole  in  the  left  side  of 
her  he^,  behind  tbe  ear,  whei;:e  her  skull  was 
crushed  to  such  an  extent  that  an  ^gg  would 
lie  in  the  cavity.  At  about  8  o'clock  in  the 
morning  on  the  12th  of  Decern  tier  the  railroad 
train  passed  the  point  where  she,  about  day- 
light of  the  same  morning,  was  found.  Tak- 
ing into  consideration  the  time  of  the  year,  the 
finding  of  her  body  must,  therefore,   have 


Note. —As  to  presumption  of  due  care  of  person  I  A.  281,  and  note;  also  Bamberger  v.  Citizens*  Street 
killed  by  aliened  negligence  of  another,  see  Hen-    K.  Co.  (Tenn.)  28  L.  R.  A.  486;  and  Suburban  £lec- 
drickson  v.  Great  Northern  R.  Co.  (Minn.)  16  L.  R. '  trio  Co.  v.  Nugent  (N.  J.)  32  L.  R.  A.  700. 
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taken  place  at  about  6  o'clock  of  the  morning. 
One  witness  said  Ibat  when  he  first  saw  her 
blood  was  running  from  the  wound.  The 
physician  who  examined  her  after  her  death 
testified  that  blood  would  cease  running  ten 
or  fifteen  minutes  after  the  death  of  a  person 
who  died  from  such  a  wound;  that  in  his 
opinion  a  person  who  had  received  such  a 
wound  mieht  live  fifteen  minutes  or  even  a  half 
an  hour.  There  was  no  blood  upon  the  track 
of  the  railroad,  there  was  no  indication  that 
the  deceased  had  been  dragged  by  the  engine 
or  cars,  and  her  clothing  was  not  torn.  She 
was  lying  at  right  angles  to  the  track,  her  feet 
near  the  rail.  On  the  left  side  of  her  head  was 
the  indentation  referred  to  above,  and  on  the 
ri^ht  side  were  a  few  little  gashes.  Several 
witnesses  testified  as  to  how  the  accident  might 
have  happened,  but  it  was  seen  by  no  one. 
One  witness  said  that  the  deceased  might  have 
been  struck  by  the  steps  of  the  locomotive; 
another  that  she  might  have  been  struck  by 
the  elliptic  springs  that  project  from  the 
trucks.  These,  however,  are  mere  conjectures. 
To  me  it  seems  unreasonable  to  suppose  that  if 
a  woman  had  been  struck  by  the  train  at  8 
o'clock,  and  her  head  crushed  as  the  physician 
testified  it  was,  she  could  have  lived  fornearlv 
three  hours.  She  must  have  lived  that  lengtn 
of  time  after  the  accident,  if  she  was  killed  by 
the  train;  for  one  of  the  witnesses  testified  that 
when  he  found  her,  at  daylight,  blood  was 
running  from  the  wound  in  her  head,  and,  ac- 
cording to  the  testimony  of  the  doctor  to  the 
effect  that  in  such  cases  blood  ceases  to  flow  in 
ten  or  fifteen  minutes,  she  must  have  been 
alive  less  than  fifteen  minutes  before  the  first 
witness  saw  her. 

Whether  this  view  of  the  case  is  correct  or 
not,  the  majority  of  the  court  think  immaterial 
since,  in  their  opinion,  the  plaintiff  will  in 
neither  event  be  entitled  to  recover.  If  the 
deceased  was  killed  by  the  train,  the  testimony 
shows  that  she  could  not  have  been  on  the  track 
in  a  standing  or  walking  position;  for  she  would 
then  have  been  badly  mutilated.  So,  if  she 
had  been  directly  on  the  track  in  any  position. 
The  nature  of  the  wounds  was  such  that  they 
could  have  been  inflicted  by  only  certain  parts 
of  the  engine  or  cars,  and  these  portions  were 
8o  located  as  not  to  strike  her  head,  had  she 
been  standing  or  walking  either  on  or  near  the 
track.  She  must,  therefore,  have  been  on  the 
ends  of  the  cross-ties  or  near  the  track. — so 
near  that  the  steps  or  elliptic  springs  could 
have  struck  her  head,— and  she  must  have 
been  sitting  or  lying  down.  The  watchman 
testifies  that  at  midnight  he  passed  with  a 
lantern  the  spot  where'  she  was  subsequently 
found,  and  that  at  the  time  he  passed  she  was 
not  there.  If  she  was  struck  at  all  by  the 
train,  she  must  have  sat  or  lain  near  the  track 
after  the  watchman  passed,  and  was  doubtless 
asleep  when  the  train  passed.  Standing,  she 
could  not  have  received  th^  wound  in  her 
head,  and  no  other  wound  on  any  portion  of 
her  body,  if  the  wounds  were  made  by  a  train. 
If  this  theory  be  correct,  she  was  guilty  of  the 
grossest  negligence  in  sitting  near  the  track  of 
a  railroad  and  going  to  sleep  in  the  nighttime. 
The  evidence  shows  that  the  train  which  at 
8  o'clock  passed  the  place  where  she  was  found 
was  moving  at  a  speed  of  from  85  to  40  miles 
40  L.R.A. 


an  hour.  It  would  have  been  impossible  for 
the  engineer  to  have  stopped  the  train  in  time 
to  avoid  striking  her  in  the  distance  she  could 
be  seen  by  the  headlight. 

Section  2822  of  the  Civil  Code  declares:  "No 
person  shall  recover  damages  from  a  railroad 
company  for  injury  to  himself  or  his  property 
where  the  same  is  done  by  his  consent,  or  is 
caused  by  his  own  negligence."  Section  8880 
is:  "If  the  plaintiff  by  ordinary  care  could 
have  avoided  the  consequences  to  himself 
caused  by  the  defendant's  negligence,  he  is  not 
entitled  to  recover."  For  a  person  to  sit  or  lie 
down  upon  or  near  the  track  of  a  railroad  at 
night,  and  to  go  to  sleep  there,  is  gross  negli- 
gence. He  knows  that  trains  are  constantly 
passing.  The  railroad  track  is  itself  a  warn- 
ing of  danger  to  everyone  who  goes  upon  it; 
and  whoever  does  so,  especially  in  the  night- 
time, takes  his  life  in  his  own  hands. 

In  the  case  of  8irM  v.  Maeon  d  W.  R.  Co, 
28  Ga.  98,  the  report  of  the  case  shows  that 
Sims'  slave,  in  the  daytime,  was  sitting  on  the 
end  of  a  cross-tie,  and  was  struck  by  the 
engine,  and  killed.  He  could  have  been  seen 
by  the  engineer  at  a  distance  of  several  hun- 
dred yards.  The  whistle  was  not  blown  until 
the  cars  came  within  about  twenty  steps  of 
him.  He  gave  no  heed  to  the  notice  (the 
presumption  Is  he  was  asleep),  and  was 
struck  and  killed  as  above  stated.  He  could 
have  seen  the  train  about  1,000  yards  up  the 
road.  Sims  sued  the  railroad  company  for 
the  value  of  the  slave,  and  on  motion  a  non- 
suit was  granted.  Benning,  J.,  in  delivering 
the  opinion  of  the  court,  says:  "Was  the 
court  below  right  in  granting  the  nonsuit? 
We  think  so?  The  case,  on  the  part  of  the 
suffering  party,  Sims,  was  a  case  of  the  grossest 
negligence.  There  is  not  a  single  thing  to 
serve  as  an  excuse  for  his  negro's  being  on  the 
railroad  track  of  the  company;  and  that  track 
was  a  place  of  notorious  danger.  To  go  asleep 
in  such  a  place  could  be  nothing  short  of  an 
act  of  the  grossest  negligence." 

The  case  of  Haden  v.  Georgia  R.  Co.  78  Ga. 
47,  was  one  where  "two  boys,  seventeen  years 
of  age,  started  from  the  house  of  their  em- 
ployer at  night  to  go  to  the  homes  of  their 
mothers  for  the  night.  Fifteen  or  twenty 
minutes  after  they  left,  the  service  train  on  the 
railroad  went  by.  They  had  had  plenty  of 
time  to  have  crossed  the  railroad  and  reached 
home.  They  were  struck  by  a  train  at  a  pub- 
lic road  crossing;  one  of  them  was  killed,  and 
the  other  seriously  injured.  The  witness  bv 
whom  the  plaintiffs  sought  to  establish  thefr 
right  to  recover,  testified  that  the  boy  who 
died  had  told  him  that  they  had  stopped  at  the 
crossing,  and  the  witness  was  satisfied  that 
they  were  asleep.  .  .  .  Held,  that  a  nonsuit 
was  properly  granted.  To  go  to  sleep  on  a 
railroad  crossing  was  such  negligence  and  reck- 
lessness as  would  prevent  a  recovery,  even 
though  the  railroad  company  might  have  been 
negligent."  Blandford,  J.,  in  delivering  the 
opinion  of  the  court,  says:  "Even  if  the  rail- 
road company  had  been  negligent,  yet  if  the 
person  injureid  could  have  avoided  the  conse- 
quences thereof  to  himself  by  ordinary  care, 
he  cannot  recover  [citing  the  Code  section 
above].  So  it  appears  to  us  that  ordinary  care 
would  have  induced  anyone  not  to  go  to  sleep 
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on  a  crossing  of  a  railroad,  and  the  mere  going 
to  sleep  on  the  railroad  crossing  was  great  neg- 
ligence and  recklessness  on  the  part  of  these 
boys.  The  testimony  submitted  by  the  plain- 
tins  showed  that  these  iniuries  were  caused  by 
their  own  negligence  and  the  want  of  ordinary 
care  to  avoid  the  same."  This  was  held,  al- 
though the  boys  were,  when  struck,  on  a  pub- 
lic crossing. 

In  the  case  of  CenircU  R  d  Bkg,  Go,  v. 
Smith,  78  Ga.  694,  it  appears  that  Smith, 
shortly  before  the  day,  while  it  was  yet  dark, 
ffot  on  the  railroad  track  at  a  crossing,  turned 
down  the  track,  using  it  as  a  walk,  and  going 
only  about  65  or  70  yards,  when  the  train,  run- 
ning at  high  speed,  struck  him,  threw  him  off 
the  track,  crushed  his  leg,  and  injured  him 
seriously.  Bleckley,  Ch.  J.,  in  discussing 
Smith's  right  to  recover,  said:  "It  would  fa« 
flagrantly  unreasonable  and  improbable  to  pre- 
sume that  he  or  anyone  else  had  the  shadow 
of  a  right  to  use  the  track,  especially  at  such 
an  hour,  on  any  other  condition.  The  train 
was  on  its  regular  schedule  time.  He  quietly 
walked  along  upon  the  track  as  if  it  belonged 
to  him;  the  train  struck  him.  knocked  him 
down  and  broke  his  leg,  those  on  the  engine  not 
seeing  him  or  being  aware  of  his  presence.  It 
was  at  least  as  much  his  business  to  look  for 
the  engine  as  it  was  the  engineer's  business  to 
look  for  him.  The  engine  was  a  much  larger 
object  than  he  was;  it  carried  a  headlight,  and 
could  have  be  seen  as  far  as  he  could.  It  was 
not  possible  for  the  engineer  to  have  discovered 
him  on  the  track  sooner  than  he  could  have 
seen  the  headlight.  The  presence  of  the  en- 
gine was  more  to  be  expected  by  him  than  his 
presence  was  to  be  expected  by  the  engineer. 
He  had  much  less  reason  to  be  surprised  than 
the  engineer  had.  As  a  matter  of  fact,  to 
walk  along  the  middle  of  a  railroad  track,  be- 
tween crossings,  when  it  is  dark,  and  without 
knowing  and  remembering  whether  a  train  is 
due  or  not,  and  without  looking  out  in  both 
directions  for  trains  that  may  be  due,  and 
without  listening  attentively  and  anxiously  for 
the  roar  and  rattle  of  machinery,  as  well  as 
for  the  sound  of  bell  or  whistle,  is  gross  neg- 
ligence." In  the  further  discussion  of  the  case 
(p.  70U,  78  Ga.)  it  is  said:  "A  person,  while 
grossly  negligent  himself ,  has  no  legal  right  to 
count  on  due  diligence  by  others,  but  is  bound 
to  anticipate  that  others,  like  be  has  done, 
may  fail  in  diligence,  and  must  guard  not  only 
against  negligence  on  their  part,  which  he 
might  discover  in  time  to  avoid  the  conse- 
quences, but  also  against  the  ordinary  danger 
of  there  being  negligence  which  he  might  not 
discover  until  too  late.  Smith  shows  by  his 
own  testimony,  that  he  did  not  discover  his 
danger.  If  he  had  been  on  the  crossing,  or  at 
any  place  he  was  by  right  entitled  to  be,  be 
would  have  been  warranted  in  assuming  that 
the  whole  world  would  be  diligent  in  respect 
to  him  and  his  safety,  but,  as  he  was  engaged 
in  an  act  of  gross  negligence  himself,  he  ought 
to  have  anticipated  that  somebody  else  might 
fail  in  diligence,  and  that  the  consequences 
might  come  down  upon  him  before  he  discov- 
ered the  negligence."  The  trial  judge  had  re- 
fused a  new  trial,  and  this  judgment  was* 
reversed,  although  the  injury  had  occurred  in 
an  incorporated  town.  Subsequently,  when 
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the  case  was  again  tried  in  the  superior  courts 
and  substantially  the  same  evidence  was  intro- 
duced, the  trial  judge  granted  a  nonsuit^ 
which  was  affirmed  by  this  court.  Smith  v. 
Central  R.  A  Bkg,  Co,  82  Ga.  801. 

In  the  case  of  Southwettem  R,  Co.  v.  Hanker^ 
ton,  61  Ga.  114.  it  was  held  that.  **if  one  voi- 
untarily  becomes  drunk,  and  consequently 
falls  down,  or  lies  down,  in  a  state  of  insensi- 
bility, on  a  railroad  track,  so  that  he  is  injured 
by  a  passing  train,  he  cannot  recover  for  in- 
juries so  received,  even  though  there  may 
have  been  contributory  negligence  on  the  part 
of  the  employees  of  the  road." 

In  the  case  of  Wilds  v.  Brunstcick  dt  W.  R. 
Co.  82  Ga.  667,  it  was  held  that  "one  know- 
ingly and  needlessly  walking  at  night  upon  a 
railroad  track  can,  by  the  use  of  ordinary 
diligence,  avoid  being  run  over  by  a  train,  un- 
less it  appears  that,  owing  to  some  special  fact 
or  circumstance,  the  use  of  such  diligence 
would  prove  ineffectual."  Bleckley,  Ch.  J.,  in 
discussing  the  case,  said:  **The  homicide  oc- 
curred at  night,  several  hundred  yards  from 
any  public  crossing;  and  the  only  reason  why 
there  was  any  such  unfortunate  calamity  wa& 
that  the  company  and  the  deceased  were  both 
attempting  to  use  the  track  at  the  same  time. 
The  company  had  a  right  to  its  use;  the  de- 
ceased had  none.  There  is  no  explanation 
whatever  as  to  why  he  did  not  avoid  the  con- 
sequences of  the  company's  negligence.  That 
he  could  have  done  so  by  exercisiog  the  care 
of  a  prudent  person  is  manifest.  .  .  .  From 
the  facts  set  out  in  the  official  report,  it  will 
be  seen  that  this  killing  cannot  be  accounted 
for  except  upon  the  theory  that  the  plaintiff's 
husband  was  grossly  negligent.  Had  he  been 
in  the  use  of  ordinary  care,  it  seems  impoesible 
that  he  could  have  been  in  the  way  of  the 
train  at  such  an  hour  and  in  such  a  place." 

We  think  that  the  principles  announced  In 
the  above-cited  cases  by  this  court  should  con- 
trol the  disposition  of  this  case.  The  facts 
here  are  as  strong  or  stronger  in  favor  of  the 
nonsuit  than  the  facts  in  the  cases  cited. 
Here  was  a  young  woman  wandering  about  in 
the  dead  hours  of  the  night.  She  seated  her- 
self on  the  ends  of  the  cross-ties,  or  near  the 
track  of  the  defendant's  road.  There  was  no 
public  crossing  near  where  she  stopped.  Pre- 
sumably she  fell  asleep.  The  defendant's 
train  passed  along  on  its  schedule  time,  and  it 
is  claimed  that  the  deceased  was  killed  thereby. 
The  only  theories  under  which  the  homicide 
can  be  charged  to  the  passing  train  make  the 
deceased  woman's  conduct  necessarily  such  as 
to  constitute,  under  the  decisions  cited  supra^ 
negligence  so  gross  that  her  mother  cannot  re> 
cover,  even  if  the  railroad  was  somewhat  in 
fault.  It  is  argued,  however,  that  she  may 
have  been  taken  suddenly  ill,  and  been 
compelled  to  stop  where  she  did,  and  that 
therefore  the  railroad  ought  to  be  put  upon  its 
explanation.  If  ^uch  were  the  circumstance^:, 
how  could  the  servants  and  agents  of  the  rail- 
road company  have  known  anything  about  her 
sudden  illness?  It  was  in  the  night,  and  they 
had  no  reason  to  believe  or  suspect  that  she 
would  be  upon  the  track  at  that  place.  Had 
it  been  at  a  public  crossing,  then  the  law  re- 
quires them  to  look  specially  to  see  if  any  per- 
son or  thing  is  on  the  crossing.    Besides,  in 
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the  case  of  Wilda  ▼.  BruMwiek  d  W.  R,  Co.  82 
Ga.  667,  both  in  the  syllabus  and  in  the  opin- 
ion, it  is  strongly  intimated  that  this  fact  of 
sudden  illness  must  be  made  to  appear  by  the 
plaintiff,  and  not  the  defendant;  and  in  such 
a  case  we  think  the  burden  would  be  upon 
the  plaintiff  to  show  the  sudden  attack  of  ill- 
ness, in  order  to  rebut  the  presumption  of 
want  of  ordinary  care  raised  by  the  circum- 
stances attending  the  homicide. 

It  is  also  contended  that  the  Coms  of  Hank- 
ersan  and  Wilds  were  so  decided  because  it  ap- 
peared that  they  were  drunk  at  the  time  they 
were  injured.  Wild»"  Case  was  not  put  upon 
that  ground  at  all,  nor  do  we  see  that  it  matters 
in  principle  whether  gross  negligence  is  com- 
mitted by  one  who  is  sober  or  by  one  who  is 
drunk.  If  there  could  be  any  extenuation  at 
all,  it  would  seem  that  it  should  be  in  favor  of 
the  drunken  man.  The  sober  man  who  is 
guilty  of  gross  negligence  in  walking  upon  the 
track  in  the  night-time,  or  in  sitting  upon  the 
track,  or  lying  upon  it  asleep,  does  so  while  in 
possession  or  all  his  faculties.  With  the 
drunken  man  it  is  different,  and  his  negligence 
arises,  not  so  much  from  what  he  does  while 
intoxicated,  as  from  his  act  in  placing  himself 
in  that  condition. 

It  is  also  contended  that,  under  our  Code, 
when  it  is  shown  that  a  person  is  killed  or  in- 
jured by  a  railroad  train,  the  law  presumes 
that  the  company  was  negligent.  This  is  true, 
and  ordinarily  it  is  incuml^nt  upon  the  rail- 
road company  to  show  that  it  exercised  all 
reasonable  care  at  the  time  of  the  accident; 
but  where  the  plaintiff's  own  evidence  shows 
ttiat  he  was  guilty  of  gross  negligence,  the  pre- 
sumption against  the  company  is  rebutted  or 
overcome,  and  the  plaintiff  cannot  recover, 
even  though  the  company  may  have  been  at 
fault.  We  think,  for  these  reasons,  and  under 
the  principles  of  the  cases  above  cited,  that  the 
court  did  not  err  in  granting  a  nonsuit  in  this 
case. 

Judgment  affirmed, 

Lampkin»  P.  J.,  and  Atkinson,  J.,  dis- 
senting: 

Our  objection  to  the  disposition  which  the 
trial  judge,  with  the  approval  of  a  majority  of 
this  court,  has  made  of  this  case,  is  that  we  be- 
lieve it  amounts  to  a  Usurpation  of  a  function 
which  properly  belongs  to  a  Jury.  The  evi- 
dence does  not  affirmatively  show  in  what 
manner  the  death  of  the  plaintiff's  daughter 
was  occasioned.  It  is  a  thing  which  has  to  be 
reasoned  out  from  the  established  facts;  and 
this,  under  our  system,  is  peculiarly  an  appro- 
priate task  for  a  jurv.  The  testimony  would 
support  a  number  of  different  theories.  That 
adopted  by  the  court  and  discussed  in  the  fore- 
going opinion  is  certainly  a  plausible  one;  but 
we  cannot  undertake  to  say  that,  as  matter  of 
law,  it  is  correct.  The  argument  in  support 
of  it  is  strongly  put  by  the  Chief  Justice. 
Such  an  argument,  if  addressed  to  a  jury. 
ouffht  to  have  great,  if  not  convincing, 
weight.  At  the  same  time,  they  would  not  be 
obliged  to  accept  and  follow  it.  A  very 
strong  argument  could  be  made  upon  the  evi- 
dence in  this  record  in  support  of  a  contention 
that  the  deceased  was  not  killed  by  a  train  of 
the  defendant.  It  is  not,  however,  insisted 
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that  a  finding  that  she  was  do  killed  would 
have  been  unwarranted.  The  truth  is,  none 
of  us  know,  or  can  ever  know,  exactly  how  she 
came  to  her  death.  We  do  not  wish  to  be  un- 
derstood as  entertaining  the  view  that  the  plain- 
tiff ought  necessarily  to  have  bad  a  verdict. 
Our  position  simply  is  that  whether  she  was 
entitled  to  recover  was  a  question  for  a  jury. 
Upon  the  assumption  that  the  deceased  was. 
killed  by  a  passing  train  of  the  defendant,  the 
plaintiff  had  in  her  favor  a  legal  presumption 
that  the  company  was  negligent  and  therefore 
liable.  This  presumption  was  not,  in  our 
opinion,  rebutted:  nor  are  we  able  to  agree 
with  our  brethren  in  saying  that  the  evidence 
conclusively  shows  the  deceased  to  have  been 
wanting  in  ordinary  care.  None  of  the  cases 
cited  are  authoritative  or  controlling  in  the 
case  at  bar.  Each  depends  upon  its  own  pe- 
culiar facts,  and  no  one  of  them  is  precisely 
like  the  case  in  hand.  It  is  not  our  purpose 
to  discuss  the  evidence.  We  simply  desire  to 
present  In  this  brief  form  our  reasons  for  be- 
ing unable  to  concur  in  the  judgment  of  thia 
court  affirming  that  of  the  trial  court  in  grant- 
ing a  nonsuit. 


CHICAGO      PACKING    &    PROVISION 
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*1.  When  fl^oods  are  shipped  nnder  a 
bill  of  lading;  stipulatlntr  for  their  delivery  tO" 
the  order  of  the  oonsl^nor,  an  indoTsenieDt  by 
blm  upon  the  bill  of  lading  directinir  delivery  to  a 
third  person,  or  to  his  order  for  collection,  In 
effect  makes  euoh  person  the  oonslgnee;  and, 
althouffh  such  \jiU  of  ladlnir  may  further  stipu- 
late that  Its  surrender  shall  be  required  before 
the  delivery  of  the  goods  at  destination,  delivery 
by  the  carrier  without  requiring  such  surrender, 
if  made  to  such  consignee,  or  upon  tils  order  or 
by  his  authority,  involves  no  breach  of  duty  to 
the  oonsiirnor. 

2.  Where  in  raeh  ease  the  bill  of  lading 
was  indorsed  to  a  partnership,  the  car. 
rier  was  authorized  to  deliver  upon  a  written 
order  si^ed  by  one  of  the  partners,  though  he 
may  have  privately  intended  the  signlDg  of  the 
order  to  be  his  individual  act  only:  the  carrier*g 
affeat  having  no  Information  to  this  effect,  and 
the  circumstances  being  such  as  to  warrant  blm 
in  treating  the  giving  of  the  order  as  the  act  of 
the  partnership. 

8*  The  evidence  in  the  present  case  demanded 
a  verdict  for  the  defendant. 

(November  29, 1897.) 

ERROR  to  the  Superior  Court  for  Dough- 
erty County  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  the  wrongful   delivery   of 

■^Headnotes  by  Lumpkin,  P.  J. 

Note.— On  the  question  to  whom  goods  may  be 
delivered  under  a  bill  ot  lading,  see  note  to  Ne- 
braska  Meal  Mills  V.St.  Louis  S.W.R.  Co.  (Ark.)  88. 
L.  a  A.  858. 
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property  which  had  heen  placed  in  defendaDt's 
possession,  for  transportation.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wooten  &  Wooten  for  plaintiff 
in  error. 

Messrs,  Erwin  Du  Big^on  and  Chisholm 
W.  L.  Clay  for  defendant  in  error. 

Lumpkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  by  the  Chicago  Packing 
&  Provision  Company  against  the  Savannah, 
Florida,  &  Western  Railway  Company  for 
damages  alleged  to  have  been  occasioned  to 
the  plaintiff  because  of  a  wrongful  delivery  by 
the  defendant  of  certain  meat  to  N.  L.  Ragan. 
Tlie  court  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  excepted. 

It  appeared  at  the  trial  that  the  plaintiff  had 
shipped  the  meat  in  question  to  Albany, 
Georgia,  consigned  to  its  own  order,  under 
bills  of  lading  each  of  which  contained  a  direc- 
tion to  notify  Ragan,  and  each  stipulating  that 
its  surrender  should  be  required  by  the  carrier 
l>efbre  delivery  of  the  goods  at  destination. 
Upon  each  of  these  bills  of  ladine  was  an  entry 
in  the  following  words,  signed  by  the  plain- 
tiff: "Deliver  to  Hobbs  &  Tucker,  or  order, 
for  collection."  Clark,  the  agent  of  the  rail- 
way company  at  Albany,  without  requiring  a 
surrender  of  the  bills  of  lading,  delivered  the 
meat  to  Ragan  upon  written  orders  which  were 
as  follows: 

E.  N.  Clark,  Agent: 

Let  N.  L.  Ragan  have  car  meat  on  dry  track, 
and  I  will  be  responsible  for  B/L. 

May  18th,  1893.  A.  W.  Tucker. 

Ed.  N.  Clark.  Agent: 

Please  let  Nevil  [meaninjo;  Ragan]  have  one 
car  meat,  and  I  will  stand  for  B/L. 

Yours,  truly,  A.  W.  Tucker. 

Tucker  testified,  in  substance,  that  in  giving 
the  above  orders  to  Ragan,  it  was  his  private 
Intention  that  so  doing  should  be  regarded  as 
his  individual  acts;  but  he  did  not  so  inform 
Clarke,  the  agent.  The  circumstances,  as  dis- 
closed by  the  evidence,  were  such  as  to  war- 
rant the  latter  in  treating  the  giving  of  these 
orders  as  acts  of  Hobbs  &  Tucker;  that  firm 
being  at  the  time  in  possession  of  the  bills  of 
lading.  It  further  appeared  that,  at  the  time 
the  meat  was  delivered  to  Ragan,  he  had  not 
paid  to  Hobbs  &  Tucker  drafts  drawn  on  him 
by  the  plaintiff  for  the  price  of  the  meat,  which 
drafts  had  been  forwarded  to  Hobbs  &  Tucker 
alon^  with  the  bills  of  lading.  Upon  sub- 
stantially the  same  state  of  facts  as  above  re- 
cited, this  same  plaintiff  had  previously 
brought  an  action  of  bail  trover  against  Hobbs 
&  Tucker,  and  obtained  a  judgment  thereon, 
which  was  affirmed  by  this  court.  See  98  Ga. 
576.  The  question  now  is.  Was  the  railway 
company  also  liable  to  the  plaintiff?  If  a 
natural  person  consigned  goods  to  his  own 
order  under  a  bill  of  lading  of  the  character 
above  indicated,  and  called  in  person  upon 
the  carrier's  agent  at  the  point  of  destination, 
demanded  a  delivery  of  the  goods,  and  there- 
upon received  the  same,  it  certainly  could  not 
be  questioned  that,  as  between  the  consignor 
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and  the  carrier,  such  delivery  would  be  good, 
and  would  free  the  carrier  from  further  liabil- 
ity to  the  consignor, although  the  bill  of  lading 
may  have  not  been  produced  and  surrendered 
in  accordance  with  the  stipulation  therein  con- 
tained. While  in  such  a  case  the  carrier  might 
not,  as  against  one  who  had  in  good  faith  and 
in  due  course  of  business  obtained  the  bill  of 
lading  properlv  indorsed,  be  protected  by  a  de- 
livery to  the  original  consignor,  surely  the  latter 
would  have  no  cause  of  complaint  against  the 
carrier.  If  such  consignor  could  thus  obtain 
a  delivery  of  the  goods  to  himself  In  person, 
what  difference  in  principle  would  it  make  if, 
instead  of  doing  this,  he  by  a  written  order 
directed  delivery  to  another,  who  obtained 
the  goods  upon  such  order  without  pro- 
ducing and  surrendering  the  bill  of  lading? 
In  either  case,  looking  at  the  transaction 
with  reference  only  to  the  consignor  and  the 
carrier,  the  latter  would  have  done  all  that 
the  former  had  any  right  to  require  of  it.  In 
other  words,  the  stipulation  in  such  a  bill  of 
lading,  requiring  its  surrender  upon  delivery 
of  the  goods,  is  for  the  benefit  of  the  carrier, 
and  not  that  of  the  consignor.  The  plaintiff 
in  the  present  action  was  not  a  natural  person, 
but  it  made  Hobbs  &  Tucker  its  agents,  and 
directed  delivery  to  them,  or  to  their  order. 
Treating  the  papers  signed  by  A.  W.  Tucker 
as  orders  of  the  firm,  the  carrier  complied 
with  its  contract  with  the  Chicago  Packing  & 
Provision  Company  when  it  delivered  the 
meat  upon  these  orders.  The  effect  of  the  in- 
dorsement entered  upon  the  bills  of  lading 
was,  as  between  the  consignor  and  the  railway 
company,  to  make  Hobbs  &  Tucker  the  real 
consignees.  In  the  case  of  Boatmen* s  Sat. 
Bank  v.  Western  <fc  A.  E.  Co,  81  Ga.  221.  this 
court  held  that  where  goods  were  shipped  to 
the  consignor's  order,  the  bill  of  lading  being 
indorsed  in  blank  and  negotiated  for  value  as 
security  for  a  draft  drawn  by  the  consignor  on 
a  third  person,  he  being  the  party  to  be  noti- 
fied of  the  shipment,  the  carrier  had  no  right, 
as  against  an  innocent  holder  of  the  biU  of 
lading,  who  had  acquired  the  same  in  due 
course  of  trade,  to  make  delivery  to  such  third 
person  without  his  producing  the  bill  of  lad- 
ing, "pr  authority  from  the  holder  thereof.'* 
Here  was  a  clear  recognition  of  the  protection 
which  the  law  gives  to  the  innocent  holder  of 
a  bill  of  lading  thus  acquired,  and  also  a 
strong  intimation  that  authority  for  a  de- 
livery from  a  legal  holder  or  owner  of  the 
bill  of  lading  would  be  sufficient  to  authorize 
delivery  without  a  production  of  the  bill  of 
lading  itself.  It  was,  however,  insisted  here 
that,  even  assuming  the  above  reasoning  to  be 
perfectly  sound  and  correct,  it  was  not  strictly 
applicable  to  the  present  case,  because  the  in- 
dorsement directing  delivery  to  Hobbs  & 
Tucker,  or  order,  was  not  general  in  its  terms, 
but  qualified  by  the  use  of  the  words  "for  col- 
lection." In  this  connection,  the  position 
was  taken  that  the  order  for  delivery  to  Hobbs 
&  Tucker  was  not  absolute,  but  to  a  certain 
extent  conditional,  and  therefore  the  railway 
company  could  not  safely  and  lawfully  make 
delivery  upon  the  order  of  this  firm,  unac- 
companied by  the  bills  of  lading,  without  first 
ascertaining  that  Hobbs  &  Tucker  had  ac- 
tually collected  from  Ragan  the  price  of  the 
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meat.  Tbe  contentioD  was  that  Hobbs  & 
Tucker  were  special  agents  of  the  Chicago 
Company,  and  that  in  dealing  with  them  as 
such  the  railway  company  was  bound  to  in- 
•quire  into  the  extent  of  their  authority.  We 
do  not  think  this  is  a  case  where  the  rule  thus 
sought  to  be  invoked  is  applicable.  Hobbs  & 
Tucker,  under  the  facts  recited,  were  the 
agents  of  the  plaintiff  through  whom  it  sought 
and  obtained  delivery  to  itself  under  the  terms 
of  its  contract  with  the  carrier.  The  railway 
company  did  exactly  what  it  agreed  to  do 
when  it  delivered  the  goods  to  the  order  of 
Hobbs  &  Tucker,  and  it  had  no  concern  with 
the  plaintiff's  reasons  for  ^ving  this  order  or 
its  purpose  in  so  doing.  The  important  right 
reserved  by  the  plaintiff  in  its  contract  with 
the  carrier  was  to  name  the  person  to  whom 
delivery  should  be  made  in  its  behalf  at  the 
point  of  destination;  and  accordingly  the 
plaintiff  had  no  right  to  impose  any  obliga- 
tion upon  the  carrier  with  reference  to  de- 
livery upon  its  order,  further  than  that  which 
tbe  law  imposed  upon  the  carrier,  of  exercis- 
ing due  diligence  in  ascertaining  the  identity 
ot  the  person  to  whom  delivery  was  directed 
to  be  made.  Nor  would  it  seem  that  the 
plaintiff  ever  contemplated  that  tbe  defend- 
ant should  do  more  than  it  was,  under  its  con- 
tract, bound  to  do.  The  words  *'for  collec- 
tion" were  vital  as  between  Hobbs  &  Tucker 
and  the  plaintiff,  as  restrictive  of  the  firm's 
authority  to  dispose  of  the  eoods  after  receiv- 
ing them  from  the  carrier,  out  were  not  even 
intended  as  qualifying  the  riffht  of  the  firm  to 
•demand  of  the  carrier  a  full  and  complete 
possession  of  the  goods.  In  other  words,  the 
collection  which  Hobbs  &  Tucker  were  to 
make  from  Ragan  was  a  matter  to  be  attended 
to  by  them,  as  the  agents  of  the  plaintiff, 
after  they  had  obtained  possession  of  the  meat. 
It  was  their  duty  to  get  the  meat  and  hold  it 
till  Ragan  paid  for  it,  but  this  was  a  matter 
of  no  concern  to  the  railway  company.  It 
certainly  was  not  the  consignor's  resident  col- 
lecting agent  at  the  point  of  destination.  The 
drafts  were  not  sent  to  it,  the  bills  of  lading 
were  not  intrusted  to  it,  and  its  relation  to  the 
transaction  was  that  of  carrier  only.  In  a 
word,  the  company  was  not  the  plaintiff's 
agent  for  any  purpose  whatsoever,  and  it 
never  in  any  manner  undertook  to  vouch  for 
the  fidelity  of  Hobbs  &  Tucker,  who  were  the 
trusted  agents  of  the  plaintiff,  and  to  whom 
alone  it  looked  for  the  collection  of  its  money 
before  its  meat  went  into  the  possession  of 
liagan.  In  any  view  of  the  matter,  the  fa- 
miliar rule  that,  where  one  of  two  innocent 
persons  must  suffer  loss,  it  should  fall  upon 
the  party  who  put  it  in  the  power  of  the 
wrongdoer  to  occasion  tbe  loss,  is  applicable 
here.  The  loss  in  the  present  case  was  not 
occasioned  by  the  failure  of  the  railway  com- 
pany to  require  the  production  and  surrender 
of  the  bills  of  lading,  but  by  the  faithlessness 
of  Hobbs  &  Tucker  to  their  principal.  Indeed, 
after  tbe  orders  for  the  meat  were  given  to 
Kagan,  Hobbs  &  Tucker  really  held  the  bills 
of  lading  for  the  protection  of  the  carrier,  and 
tbe  only  risk  it  took  was  the  possibility  of 
that  firm's  indorsing  the  same  to  bona  fide 
purchasers  for  value.  In  not  insisting  upon 
the  surrender  of  the  bills  of  lading  as  a  pre- 
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requisite  to  delivery,  the  carrier  simply 
waived  a  right  which,  as  against  the  original 
consignor,  it  has  reserved  to  itself  under  the 
terms  of  the  contract  of  shipment.  We  are 
aware  that  in  some  jurisdictions  there  are  de- 
cisions at  least  intimating,  if  not  directly  hold- 
ing, contrary  to  some  of  the  views  above  ex- 
pressed; but,  notwithstanding  this,  we  are 
confident  that  we  have  ascertained  and  an- 
nounced the  true  law  of  the  present  case. 

As  to  the  fact  that  Tucker  alone  signed  the 
orders  upon  which  Clark,  the  agent  of  the 
railway  company,  delivered  the  meat  to 
Ragan,  it  is  only  necessary  to  say  that,  upon 
the  identical  state  of  facts  here  presented  with 
reference  to  this  matter,  this  court,  in  the  case 
first  cited  8upi*a,  held  that  the  act«  of  Tucker 
in  giving  the  orders  in  question  were  properlv 
treated  by  the  agent  to  whom  they  were  aa- 
dressed  as  the  acts  of  the  firm  itself. 

Judgment  affirmed. 

All  the  Justices  concur. 


Abram  SMALLS,  Plff,  in  Brr,, 

V. 

STATE  of. Georgia. 
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*The  Terdiet  of  a  coroner's  Jury*  in  this 
state*  is  advisory  merely  to  the  officers 
chargred  with  the  ezecutlOQ  of  the  public  law  In 
cases  of  homicide,  binds  no  one  as  a  judgment, 
has  no  probative  effect  as  evidence,  can  prejudice 
tbe  right  of  no  one,  and  is  therefore  not  subject 
to  be  reviewed,  set  aside,  or  quashed  in  the  supe- 
rior court,  either  at  tbe  lostanoe  of  the  pereoh 
accused  by  it  or  of  any  other  person. 

(June  10, 1897.) 

ERROR  to  the  Superior  Court  for  Chatham 
County  to  review  a  judgment  sustaining 
a  demurrer  to  a  petition  for  a  writ  to  review 
and  quash  the  verdict  of  a  coroner's  jury.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  C.  N.  West*  T.  P.  Ravenel,  H. 
A.  Alexander,  and  King  A  Spaldinfl^  for 
plaintiff  in  error. 

Mr,  W.  W.  Osborne,  Solicitor  General, 
for  the  State. 

Simmons,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  February  11,  1894,  an  inquisition  was 
taken  in  Chatham  county,  Georgia,  before  the 
coroner  of  that  county,  upon  view  of  the  body 
of  J.  C.  Neve.  The  coroner's  jury  returned  a 
verdict  that  Neve  "came  to  his  death  from  a 
gunshot  wound  inflicted  by  a  weapon  in  the 
hands  of  Abe.  Smalls,  and  we  consider  it  mur- 
der." On  March  24.  1897,  Smalls  filed  in  the 
superior  court  a  petition  praying  "that  the 
said  inquest  and  verdict|may  be  quashed,  and 
that  an  order  of  melius  inquirendum  shall  be 

*Headnote  by  Simmons,  Ch.  J. 

Note.— As  to  necessity  or  propriety  of  coroner's 
inquest,  see  Lancaster  Count   v  Holyoke  (Neb.)  21 
L.  U.  A.  894. 
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granted  by  this  court  to  the  coroner  of  the 
county  of  Chatham,  and  that  the  said  inquiry 
shall  DC  held  by  the  coroner  mper  visum  cor- 
poris,** The  grounds  of  this  petition  were  that 
the  inauisition  and  verdict  do  not  show  the 
time  of  the  injury  that  caused  the  death  of 
Neve,  nor  the  time  or  place  of  such  death,  nor 
that  such  death  occurred  within  the  limits  of 
the  county  of  Chatham.  The  solicitor  general 
of  the  circuit  was  served  with  this  petition, 
and  demurred  to  the  same.  The  judge  upon 
the  hearing,  sustained  the  demurrer,  and  de- 
nied the  petition,  and  to  this  judgment  Smalls 
sued  out  a  writ  of  error  to  this  court.  The 
judge,  in  his  order  sustaining  the  demurrer  of 
the  solicitor  general,  says:  '*The  incidents  and 
characteristics  of  a  coroner's  inquest,  under 
the  old  practice  at  common  law,  m  England, 
where  the  verdict  could  be  used  for  prosecut- 
ing the  offenders  without  and  instead  of  an  in- 
dictment by  a  grand  jury  (see  Clark,  Crim. 
Proc.  pp.  78,  130),  and  where  it  also  fixed  the 
value  of  the  property  forfeited,  have  disap- 
peared in  this  state,  the  inquest  and  its  finding 
amounting  only  to  the  finding  of  a  court  of  in- 
quiry." This  reason  we  consider  sufficient  to 
sustain  the  judgment  of  which  complaint  is 
here  made.  At  common  law  the  veraict  of  a 
coroner's  jury  was,  when  it  contained  the  sub- 
ject-matter of  an  accusation,  equivalent  to  an 


indictment  of  the  accused  for  the  homicide  of 
the  deceased.  The  writ  of  melius  inquirendum 
issued  in  certain  cases,  as  where  the  misbe- 
havior of  the  coroner  rendered  necessary  an- 
other inquiry  super  visum  corporis.  Our  laws 
relating  to  the  subject  differ  fundamentally 
from  the  common  law.  In  this  state,  under 
our  present  system,  the  verdict  of  a  coroner^s 
jury  is  merely  advisory  to  the  officers  charged 
with  the  execution  of  the  public  law.  and  may 
also  make  it  the  duty  of  the  coroner  to  issue  a 
warrant  for  the  arrest  of  the  person  suspected 
of  the  homicide,  but  further  than  this  it  is 
without  effect.  Portions  of  the  evidence  given 
at  the  inquest  may  sometimes  be  admissible  at 
the  trial  of  the  accused  for  the  homicide,  but 
the  verdict  has  itself  no  probative  effect  as  evi- 
dence, and  is  binding  upon  no  one  as  a  Judg- 
ment. It  can  prejudice  the  rights  of  no  one, 
and  is  therefore  not  subject  to  be  reviewed,  set 
aside,  or  quashed  in  the  superior  court,  either 
at  the  instance  of  the  person  accused  by  it  or 
of  any  other  person.  Under  our  system,  the 
writ  of  melius  inquirendum  will  not  lie  to  such 
verdict.     Penal  Code,  §§  1255-1260. 

The  judgment  of  the  court  below,  sustain- 
ing the  demurrer  to  the  petition,  was  without 
error,  and  is  therefore  affirmed. 

All  the  Justices  concur. 
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1.  The  uses  of  streets  preTallin^  at  the 
time  of  the  taking  or  dedication  of  a 

street  are  not  the  limits  of  tbe  uses  to  which  the 
public  is  entitled  and  which  the  soil  owner  is 
deemed  to  have  contemplated,  but  such  uses  are 
to  be  enlanred  to  include  all  of  ttie  additional 
and  improved  methods  of  attalDln^  the  same  ob- 
jects and  enjoyinir  the  same  privileffee,  not,  how- 
ever, to  tbe  denial  or  substantial  impairment  of 
the  fee  owner's  use  and  enjoyment  uf  his  abut- 
ting property. 

8.  The  reasonable  use  of  the  streets  of 
a  city  for  the  equipment  of  a  telephone 
system*  locludinfir  poles  and  wires,  is  not  a  new 
and  additional  servitude  for  which  the  abutting 
property  owner  is  entitled  to  compensation. 

S«  A  telephone  system  may  be  owned 
and  conducted  by  an  individual  without 
legrislative  assent,  unless  there  has  been  some 
legislative  restriction  upon  such  right. 

(March  20, 1898.) 

APPEAL  by  plaintiff  from  a  juderment  of 
the  Circuit  Court  for  Howard  County  in 
favor  of  defendant  in  an  action  brought  to 
compel  defendant  to  move  a  telephone  pole 

Note.— As  to  additional  burden  of  telephone  or 
telegraph  system  in  highway,  see  also  People  v. 
Eaton  (Mich.)  24  L.  U.  A.  T21,  and  note. 
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which  had  been  set  in  front  of  plaintiff's  prop- 
erty.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Georg^e  W.  Funk«  D.  H.  Chase* 
and  Blackledg^e  &  Shirley  for  appellant. 

Messrs.  McConnell  &  Jenkins,  Bell  A 
Purdenst  and  Goodykoonts  4k  Ballard, 
for  appellee: 

The  power  of  municipalities  of  Indiana  over 
streets  and  alleys  is  very  broad  and  compre- 
hensive. 

2  Rev.  Stat.  1894,  §§  8816-3628;  Wood  v. 
Mears,  12  Ind.  515,  74  Am.  Dec.  222;  MiUiau 
V.  Sharp,  17  Barb.  487;  Indianapolis  dt  C,  R. 
Go,  V.  State,  Lavyreneehurg,  87  Ind.  496: 
Kistner  v.  Indianapolis,  100  Ind.  210;  Terre 
EauU  A  L.  R.  Co.  v.  Bissell,  108  Ind.  113;  In- 
dianapolis Cable  Street  R.  Co,  v.  Citizens*  Street 
R.  Go.  127  Ind.  869,  8  L.  R.  A.  589. 

The  nature  of  the  telephone  service  is  such 
that  the  owner  of  it  is  compelled  to  furnish 
facilities  to  the  public  and  the  citizens  when 
required,  is  affected  with  a  public  interest,  and 
the  municipal  authorities  have  inherent  power 
to  provide  for  such  service,  as  much  as  for 
lighting  the  streets,  independent  of  any  stat- 
utory power. 

Hockett  V.  StaU,  105  Ind.  250,  56  Am.  Rep. 
201;  Central  U.  Teleph.  Co,  v.  Bradbury,  106 
Ind.  7;  CrawfordsHOe  v.  Braden,  180  Ind.  149, 
14  L.  R.  A.  268. 

On  the  13th  of  April,  1885,  the  legislature 
passed  an  act  in  which  it  specifically  recognizes 
the  right  of  an  individual  to  operate  a  tele- 
phone plant  and  system  on  an  equal  footing 
with  a  corporation. 
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See  Acts  1886,  p.  227;  Central  V.  Teleg.  Co. 
V.  State,  Hopper,  128  Ind.  113;  Central  U. 
Teleph,  Co.  v.  8taU,  FaUey,  118  Ind.  194;  Cen- 
tral  U,  Teleph,  Co.  v.  Bradbury,  106  Ind.  1. 

The  erection  of  the  telephone  pole  com- 
plained of  is  not  an  additional  burden  to  the 
freehold. 

There  is  a  marked  distinction  between  the 
use  of  the  urban  and  suburban  highways. 

Elliott,  Roads  &  Streets,  p..  299;  Kincaidv. 
Indianapolis  Natural  Gas  Co.  124  Ind.  677,  8 
L.  R.  A.  602. 

In  Cater  v.  NorHitoeetem  Teleph.  Exchange 
Co.  60  Minn.  689,  28  L.  R  A.  810,  the  court 
held  and  decided  that  the  construction  along 
a  highway  of  a  telephone  line  consisting  of 
I)oles  planted  in  the  ground  and  upon  which 
wires  were  strung,  was  not  an  additional  ser- 
vitude. 

The  public  easement  in  a  highway  is  not 
limited  to  travel  or  transportation  of  persons  or 
property  or  movable  vehicles. 

The  setting  of  telephone  poles  is  not  neces- 
sarily an  additional  burden  on  abutting  prop- 
erty and  on  the  easement. 

McCormick  v.  District  of  Columbia,  4 
Mackey,  396,  64  Am.  Rep.  284;  Julia  Bldg. 
Asso.  V.  BeU  Teleph.  Co.  88  Mo.  268.  67  Am. 
Rep.  898;  Pierce -v.  Drew,  186  Mass.  76, 49  Am. 
Rep.  7;  Hershfield.  v.  Bocky  Mountain  Bell 
Teleph.  Co,  12  Mont  103;  Montgomery  v. 
Santa  Ana  Westminster  B.  Co.  104  Cal.  186, 
25  L.  R.  A.  664;  Lockhart  v.  Craig  Street  R. 
Co.  189  Pa.  419;  Detroit  City  B.  Co.  v.  Mills, 
85  Mich.  634;  Cater  v.  Northwestern  Teleph. 
Exchange  Co.  60  Minn.  689,  28  L.  R.  A.  810; 
Central  U.  Teleph.  Co.  v.  State,  FalUy,  118 
Ind.  194,' It)  Am.  St.  Rep.  114.  note  180; 
PeopU  V.  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721;  Loeber  v.  Butte  General  Electric  Co.  16 
>font  1;  Incin  v.  Great  Southern  Teleph.  Co. 
87  La.  Ann.  63;  Southern  Bell  Teleph.  <fe  Teleg. 
Co.  V.  Francis,  109  Ala.  224,  81  L.  R.  A.  193; 
EicheU  V.  EmnstiUe  Street  B.  Co.  78  Ind.  261, 
41  Am.  Rep.  661. 

The  plaintiff  could  not  maintain  this  action, 
which  is  a  suit  in  ejectment  and  for  the  posses- 
sion of  the  real  estate  occupied  by  the  appellee, 
and,  unless  the  appellant  was  entitled  to  imme- 
diate possession  at  the  time  he  brought  his  suit, 
he  must  fail,  and  the  judgment  of  the  court 
was  right,  under  the  facts  found  by  the  jury. 

Montgomery  v.  Santa  Ana  Westminster  It. 
Co.  104  Cal.  186,  25  L.  R.  A.  664;  McDonnell 
V.  Cambridge  B.  Co.  151  Mass.  159;  Pittsburgh, 
C.  C.  A  St.  L.  B.  Co.  V.  aBrien,  142  Ind.  218; 
Boots  V.  Beck,  109  Ind.  472. 

Hackney*  J.,  delivered  the  opinion  of  the 
court: 

Rufus  Magee,  the  owner  ot  a  business  prop- 
erty fronting  upon  one  of  the  principal  busi- 
ness streets  of  the  city  of  Logansport,  and  the 
owner  of  the  fee  in  the  street,  brought  this 
suit  for  a  mandatory  injunction  to  cause  the 
removal  of  a  telephone  pole  placed  by  the  ap- 
pellee, Overshiner.  in  the  curb  line  of  the  side- 
walk in  front  of  said  property.  The  appellee, 
the  owner  of  the  telephone  system  in  said 
city,  placed  said  pole,  and  strung  wires  upon 
the  same  in  the  night-time,  after  protest  by  the 
appellant,  and  without  compensation  to  or 
consent  from  him.  The  principal  question  in 
40  L.  R.  A. 


the  case  is  as  to  whether  such  use  of  the  street 
is  a  servitude,  not  within  the  contemplated 
uses  of  a  city  street,  and  therefore  an  addi- 
tional burden  upon  the  fee  of  the  appellant,  for 
which  he  should  be  compensated.  The  de- 
cisions of  the  courts  of  this  country,  so  far 
from  establishing  a  definite  rule  upon  this 
question,  are  at  such  variance  as  to  render 
hopeless  any  effort  to  reconcile  them.  At  the 
threshold  of  our  inquiries  there  are  certain 
well-recognized  propositions:  The  owner  of 
the  fee  in  a  street  which  has  been  dedicated  or 
condemned  for  a  street  is  entitled  to  restrict  its 
uses  to  such  as  are  proper  street  uses,  as  stated 
by  most  of  the  decisions;  to  the  uses  contem- 
plated at  the  dedication  or  condemnation. 
The  public  have  only  an  easement  for  the 
proper  uses  of  a  street.  When  applied  to 
new  uses,  the  fee  owner  is  entitled  to  compen- 
sation. When  a  use  is  by  proper  public  au- 
thority, and  is  not  an  additional  burden  upon 
the  fee,  no  compensation  is  due  the  fee  owner. 
In  the  use  of  the  public  easement,  there  is  no 
right  to  unreasonably  burden  the  fee.  to  the 
special  injury  and  damage  of  the  fee  owner. 
These  general  propositions,  however,  are  of 
little  service  when  we  revert  to  the  question : 
Is  the  telephone  equipment  an  unnecessary 
or  unreasonable  obstruction,  and  a  new  and 
additional  servituder  Will  it  suffice  to  say 
that  because  a  street  was  dedicated  or  con- 
demned fifty  years  ago,  before  electric  inven- 
tions for  lighting,  communicating  oral  and 
telegraphic  messages,  and  propelling  street 
cars,  were  thought  of,  it  could  not  therefore 
have  been  condemned  or  dedicated  in  con- 
templation of  the  uses  therein  of  such  inven- 
tions; or  that,  because  gas  had  not  been  used 
as  a  method  of  lighting,  the  right  to  lay  pipes 
to  conduct  the  gas  could  not  have  been  con- 
templated; or  that  because  water,  for  protec- 
tion against  fire,  had  not  been  forced  through 
pipes  in  the  streets,  such  use  could  not  have 
been  contemplated;  and  so  on  as  to  the  uses 
of  the  street  for  sewerage,  for  natural  gas 
piping,  for  telegraph  or  telephone  lines,  above 
or  below  the  surface  of  the  street,  or  for  the 
possible  future  uses  of  pneumatic  tubes  for 
the  transmission  of  mails  or  parcels,  and  the 
distribution  of  steam  or  electricity  for  heating, 
etc.?  If  what  was  actually  contemplated  at 
the  time  of  the  dedication  should  be  found  to 
answer  the  question  in  every  case,  many  of 
the  uses  common  to  the  streets  of  every  city 
would  be  additional  servitudes,  for  which  the 
fee  owner  would  be  entitled  to  compensation. 
It  must  be,  however,  that  the  contemplated 
uses  should  be  deemed  to  have  been,  not  only 
in  the  walking,  riding  upon  horseback  and  in 
wagons  or  other  vehicles  drawn  by  animals, 
in  the  going  and  returning  upon  business,  so- 
cial, religious,  or  political  missions,  but  also 
by  such  methods  of  travel  and  communica- 
tion, in  addition  or  in  substitution  for  those 
as  might  come  into  vogue  and  be  accepted 
and  recognized  as  proper  and  in  portant  uses 
of  the  street  in  the  varying  nesds  and  de- 
mands of  commerce,  and  the  relations  of  man 
to  man  socially  and  otherwise.  If  this  were 
not  true,  the  way  originally  dedicated  for  a 
suburban  highway,  but  by  the  growth  of 
population  becoming  a  city  street,  or  the  dedi- 
caUou  of  a  village  or  town  street  afterwards 
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becoming  the  principal  thoroughfare  of  a 
great  city,  would  be  limited  to  the  uses  in 
vogue  at  the  time  and  suited  to  the  country 
road  or  the  village  or  town  street;  and  the 
growth  of  population,  the  advancement  of 
commerce,  and  the  increase  in  inventions  for 
the  aid  of  mankind  would  be  required  to  ad- 
just themselves  to  the  conditions  existing  at 
the  time  of  the  dedication,  and  with  reference 
to  the  uses  then  actually  contemplated.  That 
a  dedication  or  condemnation  is  deemed  to 
comprehend  uses  not  actually  in  the  minds  of 
the  parties  at  the  time  is  seen  from  the  almost 
unvarying  rule  that  the  electric  street-rail- 
way systems  are  not  a  new  use  and  an  addi- 
tional servitude,  but  are  a  new  method  of  en- 
joying an  old  and  ever  existing  use?  Eichds 
V.  EvanwiUe  Street  R,  Co.  78  Ind.  261,  41  Am. 
Rep.  661;  Chicago  <&  C.  Terminal  B.  Co,  v. 
WhitingM'  ^  S-  C.  Street  B.  Co.  139  Ind.  297, 
26  L.  R.  A.  337;  Loekhart  v.  Craig  Street  B. 
Co,  139  Pa.  419;  Detroit  City  B.  Co.  y.  Mills,  S5 
Mich.  684.  They  carry  the  people  by  means 
of  a  propulsive  force,  which  is  a  substitute  for 
the  horse  or  mule  which  formerly  drew  the 
cars.  The  horse  car  was  accepted  as  a  con- 
veyance added  to  the  numerous  kinds  of  ve- 
hicles in  use,  and  varying  in  the  use  of  sta- 
tionary tracks  or  railways.  Poles  and  wires 
for  electric  lighting  have  been  admitted  as  a 
proper  use,  on  the  ground  that  the  streets 
are  lighted,  and  their  general  uses  thereby 
made  safer  and  more  expeditious.  Incident- 
ally, the  same  use  has  been  employed  for  sup- 
plying light  to  public,  business,  and  private 
houses.  Sewers  have  been  admitted  as  not 
constituting  an  additional  servitude,  because 
they  afforded  a  means  of  drainage  for  the 
streets,  although  one  use  was  in  carrying  the 
waste  from  buildings  of  the  citizens.  Gas 
mains  and  poles  were  admitted  in  like  manner 
as  electric  lighting  systems,  and  for  like  uses. 
In  none  of  these  cases  has  the  inquiry  been  as 
to  whether  the  fee  owner  contemplated  such 
uses, or  whether  they  were  in  vogue  at  the  time 
of  the  dedication.  They  were  luways  deemed 
to  constitute  a  beneficial  use  of  the  streets,  as 
in  some  degree  aidinp:  in  the  means  or  oppor- 
tunities for  conducting  the  affairs  of  the  in- 
habitants, and  in  facilitating  the  communica- 
tion indispensable  to  such  affairs.  Some  of 
the  authorities  reaching  the  same  conclusion, 
treat  the  uses  of  a  street,  arising  from  a  dedi- 
cation or  condemnation,  as  expansive,  not 
confined  to  uses  already  permitted,  but,  as 
civilization  advances,  admitting  new  uses. 
Angell  &  A.  Corp.  §  312:  Julia  Bldg.  Asso.  v. 
Bell  Teleph.  Co,  88  Mo.  258, 57  Am.  Rep.  898; 
Cater  v.  Northvmtern  Teleph.  Ekechange  Co.  60 
Minn.  689.  28  L.  R.  A.  810;  Detroit  City  B.  Co. 
V.  MiUs,  85  Mich .  634.  In  Cater  v.  Northxcestern 
Teleph,  Exchange  Co.  60  Minn.  539,  28  L.  R.  A. 
810,  it  is  said:  ''The  question,  then,  is,  What 
is  the  nature  and  extent  of  the  public  ease- 
ment in  a  highway?  If  there  is  any  one  fact 
established  in  the  history  of  society  and  of 
the  law  itself,  it  is  that  the  mode  of  exercising 
this  easement  is  expansive,  developing  and 
growing  as  civilization  advances.  In  the 
most  primitive  state  of  society  the  conception 
of  a  highway  was  merely  a  footpath;  in  a 
slightlv  more  advanced  state  it  included  the 
idea  of  a  way  for  pack  animals,— and,  next,  a 
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way  for  vehicles  drawn  by  animals, — consti- 
tuting, respectively,  the 'iter,'  the  'a^ii«.'aod 
the  ^via*  of  the  Romans.  And  thus  the  methods 
of  using  public  highways  expanded  with  tbe 
growth  of  civilization,  until  to-day  our  urban 
highways  are  devoted  to  a  variety  of  nses 
not  known  in  former  times,  and  never  dreamed 
of  by  the  owners  of  the  soil  when  the  public 
easement  was  acquired.  Hence  it  has  be- 
come settled  law  that  the  easement  is  not 
limited  to  the  particular  methods  of  use  in 
vogue  when  the  easement  was  acquired,  but 
includes  all  new  and  improved  methods,  tbe 
utility  and  general  convenience  of  which  may 
afterwards  be  discovered  and  developed  in 
aid  of  the  general  purpose  for  which  highwaj'^s 
are  designed.  And  it  is  not  material  that 
these  new  and  improved  methods  of  use 
were  not  contemplated  by  the  owner  of  the 
land  when  the  easement  was  acquired,  and 
are  more  onerous  to  him  than  those  then  in 
use."  Judge  Elliott,  in  his  work  on  Roads 
and  Streets  (p.  629),  quotes  approvingly 
from  '  Cooley's  Constitutional  Limitations 
(p.  656)  as  follows:  "  When  land  is  taken 
or  dedicated  for  a  town  street,  it  is  unques- 
tionably appropriated  for  all  the  ordinary 
purposes  of  a  town  street;  not  merely  the  pur- 
poses to  which  such  streets  were  formerly  ap- 
plied, but  those  demanded  by  new  improve- 
ments and  new  wants.  Among  these  purposes 
is  the  use  for  carriages  which  run  on  a  grooved 
track;  and  the  preparation  of  important  streets 
in  large  cities  for  their  use  is  not  only  a  fre- 
quent necessity,  which  must  be  supposed  to 
have  been  contemplated,  but  it  is  almost  as 
much  a  matter  of  course  as  the  grading  and 
paving."  Upon  this  branch  of  oilr  inquires, 
we  must  conclude,  therefore,  upon  both  rea- 
son and  authority,  that  the  uses  of  streets  pre- 
vailing at  the  time  of  the  taking  or  dedication 
of  a  street  are  not  the  limits  of  the  uses  to 
which  the  public  is  entitled,  and  which  the 
soil  owner  is  deemed  to  have  contemplated, 
but  that  such  uses  are  to  be  enlarged  to  in- 
clude all  of  the  additional  and  improved  meth- 
ods of  attaining  the  same  objects  and  enjoying 
the  same  privileges,  not,  however,  to  tbe  de- 
nial or  substantial  impairment  of  the  fee  own- 
er's use  and  enjoyment  of  his  abutting  prop- 
erty. 

L9  the  telephone  with  its  necessary  poles  and 
wires  to  be  regarded  as  a  new  use,  so  discon- 
nected from  the  purposes  and  objects  in  actual 
and  legal  contemplation  when  our  city  streets 
were  dedicated  or  condemned  as  to  constitute 
an  additional  servitude?  The  telegraph  equip- 
ment, in  its  occupancy  of  the  highway  or 
street  and  its  uses,  is  the  nearest  parallel  we 
have  to  that  of  the  telephone  system.  They 
are  both  inventions  for  communication  by 
electricity.  The  equipment  occupying  the 
streets  is  the  same.  Some  authorities  have 
attempted  to  distinguish  between  the  uses 
contemplated  of  city  streets  and  of  subur- 
ban highways.  This  distinction  was  recog- 
nized by  this  court  in  Kincaid  v.  Indianapo^ 
Natural  Oas  C^.  124  Ind.  679,  8  L.  R.  A.  608. 
where  this  language  was  employed:  '*There 
is  an  essential  distinction  between  urban  and 
suburban  highways,  and  the  rights  of  abutters 
are  much  more  limited  in  the  case  of  urban 
streets  than  they  are  in  the  case  of  suburban 


1898. 


Mages  v.  Ofebshinbr. 


878 


ways.  We  note  the  distinction  between  the 
classes  of  public  ways,  and  declare  that  the 
servitude  in  the  one  class  is  much  broader  than 
it  is  in  the  other/'  In  Elliott,  Roads&  StreeU, 
p.  299,  it  is  said:  "There  is  an  essential  dif- 
ference between  urban  and  suburban  servi- 
tudes. The  owner  of  the  dominant  estate  in  an 
urban  servitude  has  very  much  more  authority 
and  much  greater  rights  than  the  owner  of  the 
dominant  estate  in  a  suburban  servitude.  The 
easement  of  the  one  is  much  more  comprehen- 
sive than  that  of  the  other.  It  is  doubtful 
whether,  of  all  servitudes,  there  is  one  so 
broad  and  comprehensive  as  that  of  a  city  in 
its  streets."  Again,  the  same  author  says, 
on  page  807:  "The  easement  in  a  city  is  so 
broad  and  exclusive  as  to  leave  very  little,  if 
any,  private  right  of  use  in  the  owner  of  the 
servient  estate." 

If  this  doctrine  is  accepted, — and  we  think 
it  must  be,~the  cases  which  hold  that  telegraph 
and  telephone  lines  upon  county  highways  are 
an  additional  servitude  cannot  be  given  much 
weight  in  determining  the  question  before  us. 
However,  those  cases  which  hold  that  these 
uses  of  the  suburban  ways  are  not  an  addi- 
tional servitude,  if  their  reasoning  is  tenable, 
apply  to  cases  of  city  streets  with  greater  force 
than  to  those  of  country  ways.  Cater  v.  Norih- 
ttestern  Teleph,  Exefiange  Vo.  60  Minn.  589,  28 
L.  R.  A.  810,  is  such  a  case.  In  addition  to 
the  pertinent  quotation  already  made  from  that 
case,  we  quote  the  following:  "We  are  not 
unmindful  that  private  property  cannot  be 
taken  for  a  public  use  without  compensation, 
however  important  that  public  use  is.  We 
are  not  forgetful  of  the  fdct  that  care  should 
be  taken  that,  in  the  popular  zeal  for  modern 
public  improvements,  the  burden  of  furnish- 
ing these  improvements  should  not  be  shifted 
from  the  public,  and  imposed  upon  any  par- 
ticular class  of  individuals.  But  viewing  as 
we  do  highways  as  being  designed  as  public 
avenues  of  travel,  traffic,  and  communication, 
the  use  of.  which  is  not  necessarily  limited  to 
travel  and  the  transportation  of  property  in 
moving  vehicles,  but  eztencis  as  well  to  com- 
munication by  the  transmission  of  intelligence, 
it  seems  to  us  that  such  a  use  of  a  highway  is 
within  the  creneral  purpose  for  which  highways 
are  designcH^,  and,  within  the  limitations  which 
we  have  suggested,  does  not  impose  an  addi- 
tional servitude  upon  the  land;  in  short,  that 
it  is  merely  a  newly  discovered  method  of 
using  the  old  public  easement.  **  Another  case 
of  the  same  character  is  that  of  People  v.  Eaton, 
100  Mich.  208,  24  L.  R.  A.  721.  It  was  there 
said:  "When  these  lands  were  taken  or 
granted  for  public  highways,  they  were  not 
taken  or  granted  for  such  uses  only  as  might 
then  be  expected  to  be  made  of  them,  by  the 
common  methods  of  travel  then  known,  or 
for  the  transmission  of  intelligence  by  the  only 
methods  then  in  use,  but  for  such  methods  as 
the  improvement  of  the  country,  or  the  discov- 
eries of  future  times,  might  demand.  ...  It 
would  be  a  great  calamity  to  the  state  if,  in 
the  development  of  the  means  of  rapid  travel 
and  the  transmission  of  intelligence  by  tele- 
graph or  telephone  communication,  parties 
engaged  in  such  enterprises  were  compelled  to 
take  condemnation  proceedings  before  a  single 
track  could  be  laid  or  a  pole  set."  This  latter 
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proposition  can  be  the  better  appreciated  by  the 
supposition  that  in  the  city  of  Iqdianapolis  a 
telephone  company  should  be  required  to  make 
legal  comdcm nations  as  to  the  2i9,000  or  more 
properties  fronting  upon  the  streets  of  that 
city. 

The  cases  of  Pierce  v.  Drew,  136  Mass.  75, 
49  Am.  Rep.  7;  York  Teleph.  Co,  v.  Keesey,  6 
Pa.  Dist.  R.  866.  and  Julia  Bldg.  Asao.  v.  Bdl 
Teleph.  Co.  88  Mo.  258,  57  Am.  Rep.  898,  are 
dircctiv  in  point  in  holding  that  the  erec- 
tion of  telephone  systems  upon  city  streets 
is  not  an  additional  servitude  for  which  the 
adjacent  fee  owner  is  entitled  to  damages,  but 
that  such  use,  being  an  improved  method  of 
transmitting  intelligence,  and  a  substitute  for 
the  messenger  upon  foot,  on  horseback,  or  by 
vehicle,  is  within  the  contemplated  uses  at  the 
time  of  the  dedication.  In  the  last  case  cited, 
it  was  said:  "These  streets  are  required  by 
the  public  to  promote  trade  and  facilitate  com- 
munications in  the  daily  transactions  of  busi- 
ness between  the  citizens  of  one  part  of  the 
city  with  those  of  another,  as  well  as  to  ac- 
commodate the  public  at  large  in  these  respects. 
If  a  citizen  living  or  doing  business  on  one  end 
of  Sixth  street  wishes  to  communicate  with  a 
citizen  living  and  doini^  business  on  the  other 
end,  or  at  any  intermediate  point,  he  is  entitled 
to  use  the  street,  either  on  foot,  on  horseback, 
or  in  a  carriage  or  other  vehicle,  in  bearing  his 
message.  The  defendants  in  this  case  pro- 
posed to  use  the  street  by  making  the  tele- 
phone poles  and  wires  the  messenger  to  bear 
such  communications  instantaneously  and 
with  more  despatch  than  any  of  the  above 
methods,  or  any  other  known  method  of  bear- 
ing oral  communications.  Not  only  would 
such  communications  be  borne  with  more  des- 
patch, but  to  the  extent  of  the  number  of  com- 
munications daily  transmitted  by  it,  the  street 
would  be  relieved  of  that  number  of  footmen, 
horsemen,  or  carriages.  If  a  thousand  mes- 
sages were  daily  transmitted  by  means  of  tele- 
phone poles,  wires,  and  other  appliances  used 
in  telephoning,  the  street  through  these  means 
would  serve  the  same  purpose,  which  would 
otherwise  require  its  use  either  by  a  thousand 
footmen,  horsemen,  or  carriages  to  effectuate 
the  same  purpose.  In  this  view  of  it,  the  erec- 
tion of  telephone  poles  and  wires  for  transmis- 
sion of  oral  messages,  so  far  from  imposing  a 
new  and  additional  servitude,  would,  to  the  ex- 
tent of  each  message  transmitted,  relieve  the 
street  of  a  servitude  or  use  by  a  footman, 
horseman,  or  carriage."  In  the  case  of  Pierce 
V.  Drew,  186  Mass.  75,  49  Am.  Rep.  7,  a  like 
reasoning  is  adopted.  It  is  there  said :  "The 
discovery  of  the  telegraph  developed  a  new 
and  valuable  mode  of  communicating  intelli- 
gence. Its  use  is  certainly  similar  to,  if  not 
identical  with,  that  public  use  of  transmitting 
information  for  which  the  highway  was  origi- 
nally taken,  even  if  the  means  adopted  are 
quite  different  from  the  post  boy  or  the  mail 
coach.  It  is  a  newly  discovered  method  of  ex- 
ercising the  old  public  easement,  and  all  ap- 
propriate methods  must  have  been  deemed  to 
have  been  paid  for  when  the  road  was  laid  out." 
In  Hernhjikd  v.  Rocky  Mountain  Bell  Teleph. 
Co.  2  Mont.  108,  it  was  held  that  the  telephone 
equipment  was  not  a  new  and  additional  bur- 
den upon  the  fee  in  a  city  street;  quoting  with 
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approval  from  Jnlia  Bldg,  Asso.  v.  BeU  Teleph. 
Co.  88  Mo.  2^8,  57  Am.  Rep.  398.  It  is  true 
that  it  was  further  held  that  the  fee  in  the 
street  was  oot  in  the  abutting  owner,  but  the 
proposition  is  distinctly  adopted  that  it  is  ger- 
mane to  the  proper  use  of  streets  to  allow  the 
setting  of  poles  and  wires  for  the  telephone. 
In  'MeCoJinick  v.  District  of  Columbia,  4 
Mackey,  396,  54  Am.  Rep.  284,  the  right  of  the 
telephone  system  to  occupy  the  streets  as  a 
proper  street  use  was  held.  The  same  right 
was  recognized  in  Irvoin  v.  Great  SoutMrn 
Teleph.  Co.  37  La.  Ann.  63;  but  it  was  placed 
upon  the  rule  that  the  abutting  owner  could 
not  complain,  since  the  fee  in  the  streets  was 
in  the  public.  We  observe  no  means  of 
distinguishing  against  the  telephone  equip- 
ment, on  the  ground  that  its  poles  are  not 
in  motion  as  are  ordinary  instruments  of 
travel,  since  the  permanent  occupancy  by  the 
trolley  poles,  the  gas  and  water  pipes,  etc.,  is 
maintained.  See  People  v.  Eaton,  100  Mich. 
208  24  L.  R  A.  721;  York  TeU^h.  Co.  v.  Keesep, 
6  Pa.  Dist.  R.  366. 

If  the  existence  of  private  benefit  to  the  fee 
owner  were  the  turning  point  between  the  ad- 
mission of  those  things  not  instruments  of 
travel  or  movement,  as  the  first  cistern,  the 
illuminating  and  heating  gases,  the  water 
pipes,  sewers,  etc. ,  and  the  telephone,  it  would 
be  exceedingly  difiQcult  to  establish  the  ab- 
sence of  private  benefit  to  the  property  owner 
and  business  man  in  the  employment  of  the 
telephone.  Opposed  to  the  view  of  the  ques- 
tion as  we  have  presented  it  are  cited  several 
authorities.  Stotoers  v.  PosioU  Teleg.  Cable  Co. 
68  Miss.  559. 12  L.  R.  A.  864,  involved  the  light 
to  place  telegraph  poles  upon  the  sidewalk  in 
the  city  of  Vicksburg.  The  controlling  por-* 
tion  of  the  opinion  is  as  follows:  "There  is 
some  conflict  in  the  authorities,  but  the  de- 
cided weight  is  to  the  effect  that  telegraph 
companies  form  no  part  of  the  equipment  of  a 
public  street,  but  are  foreign  to  its  use,  and 
that  where  ilie  abutting  owner  is  the  owner  of 
the  fee  to  the  center  of  the  street  he  is  entitled 
to  additional  compensation  for  the  additional 
burden  placed  upon  his  land.  Lewis,  Em. 
Dom.  §  131,  citing  Board  of  Trade  Teleg.  Co. 
V.  Bamett,  107  111.  507.  47  Am.  Rep.  458;  Du- 
nenbury  v.  Mutual  Union  Teleg.  Co.  \1  Abb.  N. 
C.440;  Metropolitan  Teleph.  cfe  Teleg.  Co.y.  Golwell 
Lead  Co.  18  Jones  &  8.488 ;  Broome  v.  Hew  York 
<fe  New  Jersey  Teleg.  Co.42  N.  J.  Eq.  141 ;  contra, 
HeweU  v.  WeeternU.  TeUg.Co.  4  Mackev,  424; 
Pierce  V.  Drew,  136  Mass.  75,  49  Am.  Rep.  7; 
Julia  Bldg.  Am.  v.  ]3eiU  Teleph.  Co.  88  Mo. 
268,  57  Am.  Rep.  398."  All  of  the  cases  cited 
by  the  court  as  in  conflict  with  its  opinion 
have  been  cited  by  us.  Those  cited  in  support 
of  the  opinion  are  by  reference  to  Lewis  on 
Eminent  Domain,  where  the  text  is  supported 
by  the  four  cases  first  named  by  the  court.  Of 
those  cases  Board  of  Trade  Teleg.  Co.  v.  Barnett, 
107  111.  607.  47  Am.  Rep.  458,  involved  the  lo- 
cation of  a  telegraph  pole  in  a  rural  highway 
as  did  also  Dujienbury  v.  Mutual  Union  Teleg. 
Co.  11  Abb.  N.  C.  440.  In  Broome  y.  New 
York(&N.  J.  Teleg.  Co.  42  N.  J.  Eq.  141,  the 
statute  authorizing  the  establishment  of  the 
system  required  that  the  consent  in  writing 
of  the  property  owner  should  be  procured 
for  the  purpose,  and  without  such  consent  the 
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right  was  denied.  The  one  case  cited  in  the 
Burners  Case  giving  it  any  support  was  Metro- 
politan Teleph.  db  Teleg.  Co.  v.  CoiweULead  Co. 
18  Jones  <&  8.  488.  That  case  broadly  asserta 
that  the  telegraph  service  is  not  a  street  use. 
That  conclusion  is  at  variance  with  our  con- 
clusion. 

Amone  the  other  cases  cited  by  counsel  for 
the  appellant  are  Eels  v.  American  Teleph.  dt 
Teleg.  Co.  148  N.  Y,  183,  25  L.  R.  A.  640; 
Western  U.  Teleg.  Co.  v.  WUliam^,  86  Va.  696. 18 
L.  R.  A.  429;  Postal  Teleg. Cable  Co.v.  Irvine,  49 
Fed.  Rep.  113. — in  each  of  which  the  question 
was  as  to  the  erection  of  telegraph  poles  upon 
a  rural  highway;  and,  if  the  distinction  here- 
tofore maintained  is  correct,  they  are  not 
authorities  in  t  h is  case.  In  Willis  v. 'Erie  Tdeg. 
db  Teleph.  Co.  37  Minn.  347,  the  judgment  of  the 
trial  court,  holding  the  telephone  pole  upon 
the  city  street  an  additional  servitude,  was 
affirmed  upon  a  division  of  the  court,  and  for 
the  lack  of  a  majority  for  either  side  of  the 
question.  It  is  therefore  of  little  force  as  an 
authority.  The  only  other  decision  thought 
to  be  analogous,  to  which  we  have  been  cited, 
or  which  our  extended  researches  have  dis- 
covered, is  that  of  Cfiesapeake  dk  P.  Teleph.  Co. 
V.  Mackenzie,  74  Md.  36.  In  that  case  the 
complaint  was  held  sufficient  upon  the  general 
allegation  that  the  pole  planted  in  the  footway 
in  front  of  the  plaintiff's  warehouse  * 'obstructs 
and  prevents  the  comfortable  and  reasonable 
and  beneficial  enjoyment  and  use  of  said 
premises"  without  permission  and  without 
payment  of  compensation.  It  was  held  to 
present  a  cause  of  action  for  a  direct  interfer- 
ence with  the  use  6f  the  warehouse,  and  the 
question  of  the  use  of  a  street  or  a  highway  as 
an  additional  servitude  was  expressly  held  not 
to  be  involved.  It  was  held,  also,  that  the 
legislature  had  not  and  could  not  authorize 
the  substantial  impairment  of  such  beneficial 
enjoyment  of  one's  property.  We  do  not 
therefore  regard  that  case  as  in  point  Nor 
do  we  regard  the  New  York  Elevated  Steam 
Railway  Cases  as  in  point.  Those  cases  cor- 
rectly held,  as  we  think,  that  the  tise  of  the 
street  for  such  railway  was  an  obstruction  of 
the  easements  of  access,  light,  and  air,  if  not 
an  unanticipated  street  use. 

Text-writers  justlv  tenowned  have  grouped 
many  of  the  cases  cited  by  us,  and  have  vari- 
ously expressed  the  opinion  that  the  weight  of 
authority  forbids  the  use  of  an  urban  way  for 
telephone  equipment.  We  have  found,  how- 
ever, no  analysis  of  the  cases,  and  no  attempt 
by  such  writers  to  classify  the  cases  applying 
to  urban  and  suburban  ways,  and  no  effort 
has  been  made  by  them  to  consider  the  reasons 
supporting  the  cases  which  uphold  the  use  as 
within  the  scope  of  proper  street  uses.  As  we 
have  seen,  there  are  but  two  decisions  of  au- 
thoritative force  supporting  the  contention  of 
the  appellant.  Those  decisions  involved  the 
use  of  the  telegraph  equipment, — a  use,  as  we 
have  said,  more  nearly  like  that  of  the  tele- 
phone than  any  other.  The  telegraph,  how- 
ever, has  never  been  employed  as  a  means  of 
intraurban  communication.  It  requires  skilled 
persons  to  receive  the  messages,  and  then  they 
are  to  be  carried  to  the  persons  for  whom  thev 
are  intended  by  just  such  means  and  uses  of 
the  streets  as  would  other  written  communica- 
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lions.  The  telephone  is  particularly  useful  In 
communications  between  the  people  within  a 
>city,  and  it  can  be  used  for  that  purpose 
directly,  and  by  persons  without  special 
«kill.  It  is  more  clearly  a  substitute  for  the 
old  methods  of  the  communication  of  messages 
between  persons  within  the  city  than  the  tele- 
graph. 

We  conclude  that  the  reasonable  use  of  the 
streets  of  a  city  for  the  equipment  of  a  tele- 
phone system  is  not  a  new  and  additional 
servitude,  for  which  the  abutting  property 
owner  is  entitled  to  compensation.  Nor  do 
we  agree  that  the  ordinary  pole  and  wires  are 
H  special  injury  to  the  employment  of  the 
■  abutting  property.     Nor  do  we  agree  with  the 


appellant  that  a  telephone  system  may  not  be 
owned  and  conducted  by  an  Individual  be- 
cause of  the  grant,  by  the  legislature,  of  such 
rights  to  corporations.  An  individual  may 
conduct  any  proper  business  without  legisla- 
tive assent,  unless  there  has  been  some  legis- 
lative restriction  upon  such  right.  If,  in  the 
present  case,  the  appellant  had  been  entitled 
to  restrain  the  use  because  an  additional  servi- 
tude, the  appellee  could  not  have  taken  the 
use  without  an  agreement  with  the  appellant 
or  some  legislative  power  to  condemn.  That 
question  is  put  at  rest  by  the  holding  that 
there  is  no  additional  servitude  in  the  erection 
of  the  pole. 

The  jvdgment  of  the  Lower  Court  is  affirmed. 


IOWA  SUPREME  COURT. 


James  CALLANAN,  Appt,, 

T. 

M.  VOTRUBA. 
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A  jadf^meBt  ia  not  rendered  so  ae  to  eon- 
stitnte  a  lien  from  the  **time  of  suob  rendi- 
lion/*  within  the  meaning  of  Ck)de,  •  8801,  until  It 
is  entered  on  the  record  of  the  court,  as  required 
by  1 8*84.  although  a  form  of  judfrment  has  been 
slffned  by  the  Judge  and  indorsed  '*FlIed'^  by  the 
clerk. 

(February  8. 1898.) 

APPEAL  by  plaintiflf  from  a  judgment  in 
favor  of  defendant  establishing  the  lien  of 
a  judgment  upon  certain  property  owned  by 
plaintiff  and  the  title  to  which  he  sought  to 
•quiet  against  defendant's  judgment.    Reveraed. 

The  judgments  were  against  J.  W.  McClure, 
and  were  nled  in  the  office  of  the  clerk  of  the 
•district  court  September  24,  1895.  They  were 
not  indexed  until  September  28  or  September 
80;  in  the  meantime,  on  September  26  or  27. 
Callanan  accepted  a  conveyance  from  McClure 
of  the  property  in  question. 

Further  facts  appear  in  the  opinion. 

Messrs.  Davie  A  Davisy  for  appellant: 

Judgments  and  liens,  in  order  to  bind  land 
as  against  perspns  having  no  actuft  notice 
thereof,  must  appear  of  record  in  tbe  manner 
prescribed  by  the  law;  that  is,  they  must  be 
found  in  the  records  wherein  the  statute  re- 
quires them  to  be  entered. 

^tna  L.  Ins.  Go.  v.  Hesser,  77  Iowa,  885,  4 
L.  R.  A.  122. 

When  a  judgment  is  not  indexed,  a  pur- 
chaser without  actual  notice  is  not  bound 
thereby,  for  tbe  reason  that  the  record  required 
hy  the  statute  to  impart  constructive  notice, 
t.  e, ,  the  indexed  judgment,  does  not  exist. 

Thomas  v.  Desney,  57  lOwa,  58;   Sterling 
Mfg.  Co.  V.  Early,  69  Iowa,  94;  Cummings  v. 
Long,  16  Iowa.  41,  85  Am.  Dec.  502;  Hoioe  v. 
Thayer,  49  Iowa,  151. 
'   In  many  of  the  states  there  is  a  statutory  re- 


Note.— As  to  what  entry  or  record  is  necessary 
to  complete  a  judgment,  see  note  to  Re  Wel)er  (N. 
J).)28L.JELA.a21. 
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quirement,  designed  for  convenience  and  expe- 
dition in  making  searches,  that  the  judgment 
be  duly  indexed.  This  is  usually  done  in  a 
separate  book  or  series  of  books  kept  for  that 
purpose,  and  under  the  judgment-debtor's  sur- 
name in  its  alphabetical  order.  The  statute 
may  be  so  framed  as  to  make  the  index  an 
essential  part'of  the  record;  and  when  this  is 
the  case,  a  judgment  is  no  lien  upon  the  debt- 
or's property,  until  correctly  indexed,  as  against 
a  purchaser  who  has  searched  the  index  with 
due  care.  And  the  judgment,  though  duly 
filed  and  recorded,  creates  no  lien  if  it  is  not 
indexed. 

Black,  Judgm.  §  406;  Sterling  Mfg.  Go.  v. 
Early,  69  Iowa,  94;  Thomas  v.  Desney,  57 
Iowa,  58;  Cummings  v.  Long,  16  Iowa,  41.  85 
Am.  Dec.  502;  Freem.  Judgm.  §§  848,  847; 
Nye  V.  Moody,  70  Tex.  484;  Metz  v.  State  Bank, 
7  Neb.  165;  Holman  v.  MiUer,  103  N.  C.  118; 
WiUis  V.  Smith,  66  Tex.  81. 

It  was  the  duty  of  Votruba  to  see  that  his 
judgments  were  correctly  entered  and  indexed 
in  (lue  time. 

Woods  V.  Reynolds,  7  Watts  &  S.  406. 

It  is  Immaterial  that  the  deed  was  not  deliv- 
ered until  tbe  27th  of  September,  because  the 
delivery  is  not  essential  under  the  terms  of  the 
statute,  nor  is  it  required  by  the  statute  of 
frauds  in  other  states. 

Drury  v.  Young,  58  Md.  548,  42  Am.  Rep. 
848  and  note;  Williams  v.  Bacon,  2  Gray,  887; 
Thayer  v.  Luee,  22  Ohio  St.  62;  Heideman  v. 
Wolfstein,  12  Mo.  App.  866;  8  Am.  &  Eng. 
Enc.  Law,  p.  715. 

An  unindexed  judgment  is  not  a  lien  upon 
real  estate  at  all. 

^tna  L.  Ins,  Co.  v.  Hesser,  77  Iowa,  881.  4 
L.  R.  A.  122;  Winter  v.  Coult/iard,  94  Iowa, 
812. 

Messrs.  Day  &  Corry*  for  appellee: 

A  party  who  takes  a  conveyance  simply  in 
consideration  of  a  past  indebtedness  is  not  to  be 
treated  in  a  court  of  equity  as  an  innocent  pur- 
chaser  * 

Oafford  v.  Stearns,  51  Ala.  484;  Wells  v. 
Morrow,  88  Ala.  125;  Story,  Sales  of  Pers. 
Prop.  §  318;  Willard,  Eq.  Jur.  256,  257;  Fash 
V.  Havesies,  82  Ala.  451;  Fenno  v.  Sayre,  8 
Ala.  470;  Andrews  v.  McCoy,  8  Ala.  920,  42 
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Am.  Dec.  669;  Boyd  v.  Beck,  29  Ala.  713; 
Dickerion  v.  Tillingkast,  4  Paige,  215,  25  Am. 
Dec.  528;  Padgett  v.  LatDrence,  10  Paige,  181, 
40  Am.  Dec.  232;  Van  Heusen  v.  Radcliff,  17 
N.  Y.  580,  72  Am.  Dec.  480;  Pancoast  v. 
DufMl,  26  N.  J.  Eq.  445;  Phelps  v.  Fockler,  61 
Iowa,  340. 

The  rendition  of  a  iudgment  is  entirely  dis- 
tinct and  essentially  different  from  the  entry 
and  indexing  of  a  judgment. 

Black,  Judgm.  §  106;  Babeock  v.  Wolf,  70 
Iowa,  676;  Guthrie  v.  Quthrie,  71  Iowa,  744. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

In  September,  1895,  McClure  was  the  owner 
of  a  lot  in  the  city  of  Des  Moines,  and  con- 
veyed it  by  warranty  deed  delivered  to  plain- 
tin  September  27  of  the  same  year,  in  pursu- 
ance of  an  oral  contract  so  to  do  made 
September  8  previous.  The  agreed  consid- 
eration was  $800,  of  which  $416  was  credited 
on  an  antecedent  indebtedness,  and  $384  a 
mortgage  on  the  lot,  subject  to  which  Callanan 
took  the  deed.  Two  judgments  by  default 
were  ordered  in  favor  of  plaintiff  and  against 
McClure  September  24, 1895,  and  entries  there- 
for were  signed  by  the  trial  judge  and  in- 
dorsed * 'Filed"  by  the  clerk  on  the  same  day, 
but  were  not  recorded  in  the  record  book  or 
entered  until  the  28th  or  30th- of  the  same 
month,  and  after  the  conveyance  to  Callanan. 
Are  these  judgments  liens  on  the  land?  Sec- 
tion 3801  of  the  Code  provides  that  "judg- 
ments in  the  supreme  or  district  courts  of  this 
state  or  in  the  circuit  or  district  courts  of  the 
United  States  within  this  state,  are  liens  upon 
tibe  real  estate  owned  by  the  defendant  at  the 
time  of  such  rendition,  and  also  upon  all  he 
may  subsequently  acquire,  for  the  period  of 
ten  years  from  the  date  of  the  judgment." 
What  is  meant  by  the  ''time  of  such  rendi- 
tion?" Rendering  a  judgment  is  the  judicial 
act  of  the  court  in  pronouncing  the  sentence 
of  the  law  upon  the  facts  in  controversy,  as 
ascertained  from  the  pleadings  and  the  evi- 
dence; and,  technically,  the  ministerial  act  of 
spreading  upon  the  record  a  statement  of  the 
final  conclusion  reached  by  the  court  is  not 
included  therein.  Black,  Jud^m.  g  106; 
JSchtister  v.  Eader,  18  Colo.  329;  Blatchfoi^  v. 
Newberry,  100  111.  489;  Conwell  v.  Kuykendall, 
29  Kan.  707;  BaU  v.  TutHe  [6  Hill.  38],  40  Am. 
Dec.  382,  and  note;  Stephens  v.  Santee,  49- N. 
Y.  89;  Durant  v.  Comegys,  2  Idaho,  809;  Be 
Cook,  77  Cal.  220, 1  L.  R  A.  567.  But  in  con- 
struing this  statute  its  relation  to  others  on  the 
same  subject,  and  the  sense  in  which  the 
words  are  used,  as  determined  by  this  court, 
must  be  considered.  Every  final  adjudication 
of  the  rights  of  the  parties  in  an  action  is  a 
judgment.  Code,  §  3769.  All  judgments 
and  orders  must  be  entered  on  the  record  of 
the  court,  and  must  specify  clearly  the  relief 

rEinted  or  order  made  in  the  action.  Code, 
8784.  It  will  be  noticed  that  the  definition 
of  a  "judgment"  in  the  Code  differs  some- 
what from  that  of  some  of  the  lexicographers 
in  that  it  is  a  final  adjudication.  Zeigler  v. 
V<mce,  3  Iowa,  528;  Taylor  v.  Bunyan,  3  Iowa, 
474.  See  definitions  by  authorities  collected 
in  12  Am.  &  £»g.  Enc.  Law.  In  Humphrey 
y.  Eavens,  9  Minn.  318  (Gil.  301).  it  was  held 
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that,  where  a  writ  of  error  must  be  issued 
within  a  year  after  the  "rendition  of  judg- 
ment," the  time  begins  to  run  from  the  entry 
of  judgment  or  order  on  the  record.  The 
question  was  first  suggested  in  this  court  in 
Brown  v.  Seott,  2  G.  Greene,  454;  Kinney,  J., 
remarking:  "We  are  at  a  loss  to  know  how 
the  justice  could  have  rendered  a  judgment 
that  would  have  any  force  or  virtue,  without 
rendering  that  judgment  in  proper  form  in  the 
docket,  which  he  is  required  by  law  to  keep 
for  that  purpose.  It  is  true,  he'might,  in  his 
mind,  resolve  upon  entering  the  judgment,  but 
unless  put  into  shape  and  form,  it  would  be  as 
though  no  judgment  at  all  bad  existed  in  the 
mind."  In  Case  v.  Plato,  54  Iowa.  64,  the 
court,  through  Day,  J.,  after  quoting  the  stat- 
utes, says:  "It  is  apparent  from  the  for^oinir 
provisions  that  it  is  essential  to  the  validity  of 
a  judgment  that  it  should  be  entered  upon  the 
record  book.  This  is  the  book  in  which  a 
statement  of  the  proceedings  of  the  court  is 
kept,  and  to  which  appeal  must  always  be 
made  to  determine  what  has  been  done.  The- 
theory  of  the  law  is  that  it  is  kept  under  the 
direction  and  supervision  of  the  judge,  is  ap- 
proved by  hiin.  and  constitutes  the  only  proof 
of  his  acts."  In  Balm  v.  Nunn,  63  Iowa,  641, 
the  opinion  is  by  Beck,  J.,  who  states:  "There 
can  be  no  judgment  until  it  is  entered  in  the 
proper  record  of  the  court.  It  cannot  exist  in 
the  memory  of  the  officers  of  the  court,  nor 
in  the  memoranda  entered  upon  books  not  in- 
tended to  preserve  the  record  of  judgments. 
.  .  .  It  is  not  competent  to  prove  a  judg- 
ment in  any  other  way  than  by  the  production 
of  the  proper  record  thereof."  JEJtna  L,  Ins, 
Co.  v.  Hesser,  77  Iowa,  381,  4  L.  R.  A.  122. 
seems  to  be  decisive.  In  that  case  the  judg- 
ment was  erroneously  indexed,  and  the  court, 
in  holding  it  was  not  a  lien  superior  to  a  sub- 
sequent mortgage,  bases  its  conclusion  on 
three  grounds:  (1)  No  constructive  notice  was 
imparted,  owing  to  the  failure  to  index;  (2> 
the  judgment,  before  it  becomes  a  Hen.  must 
be  of  record,  t.  c,  entered  in  the  record  book 
required  by  the  statute;  (3)  a  judgment  is  not 
rendered,  so  as  to  be  effective  and  capable  of 
enforcement,  until  it  is  "made  up,  finished, 
stated,  or  delivered"  in  the  form  and  manner 
and  entered  of  record  as  required  by  the  stat- 
utes. Appellee  insists  the  last  two  grounds- 
stated  apount  to  no  more  than  dicta,  but  these 
are  not  stated  in  the  way. of  argument,  but  as 
conclusions  of  law.  In  Winter  v,  CouUhard, 
94  Iowa,  312,  the  court  had  announced  its  de- 
cision; but  these  had  not  been  entered  of  rec- 
ord, and  the  executions  were  held  invalid  be- 
cause no  judgments  existed.  The  judge's 
calendar  is  not  a  record  of  the  court,  but  en- 
tries therein  announce  the  judge's  conclusions, 
and  are  intended  for  the  guidance  of  the  clerk. 
T^aer  v.  Wtitman.  56  Iowa,  448;  MUler  v. 
Wolf,  63  Iowa,  233;  Slate  v.  Manley,  68  Iowa. 
344;  Burrovgh8  v.  EUis,  76  Iowa,  649.  While 
not  proof  of  a  decree  or  judgment,  such  min- 
utes may  tend  to  show  a  decree  or  iudgment 
has  been  ordered.  Be  Edwards,  68  Iowa,  481. 
If  the  record  is  the  only  proof  of  a  judgment, 
as  has  been  repeatedly  held  by  this  court,  then 
how  can  a  judgment  be  said  to  have  been  ren- 
dered before  spread  on  the  records,  when  its< 
very  existence  prior  to  that  time  cannot  be  e8> 
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tablished?  If  the  statute  making  the  judg- 
ment a  lien  "at  the  time  of  such  rendition" 
refers  to  the  time  of  announcement  by  the 
judge,  rather  tbau  when  entered  on  the  proper 
books,  it  would  certainly  be  capable  of  en- 
forcement by  execution.  Section  3954  of  the 
Code.  But  it  was  adjudged  otherwise  in  Win- 
ter Y.  Conlthard,  94  Iowa,  812.  If  the  court 
has  announced  judgment,  the  clerk  may  com- 
plete the  record  after  the  term.  Code,  §  242. 
But  until  the  record  is  prepared  no  evidence 
exiats  of  the  rendition  of  the  judgment.  These 
records  are  under  the  control  of  the  court 
(g  248  of  the  Code),  and  through  them  it  speaks 
the  final  adjudication  defined  by  the  statute  as 
a  judgment.  Until  so  rendered,  there  is  no 
judgment.  The  Code  contains  no  provisions 
relating  to  judgment  forms  signed  by  -  the 
judge,  and  these  amounted  to  no  more  than 
directions  for  judgments.  Until  recorded, 
they  were  not  such,  but  merely  evidence  that 


the  court  had  ordered  judgments,  and  ap- 
proved their  form.  This  view  finds  support 
in  Babcock  v.  Wolf,  70  Iowa,  676,  and  Outhrie 
V.  GuOirie,  71  Iowa,  744.  In  these  cases  de- 
cisions were,  by  agreement,  to  be  maoe  in  va- 
cation, and  were  written  and  signed  by  the 
judges  before  the  expiration  of  their  terms  of 
office,  though  not  delivered  in  the  clerk's  office 
until  afterwards.  In  the  former  it  is  said: 
"Now,  we  think  the  decision  was  made  when 
it  was  deposited  in  the  express  office  at  Afton. 
Under  the  agreement  of  the  parties,  it  was  as 
complete  then  as  if  there  had  been  no  agree- 
ment and  the  judge  had  entered  a  decision  in 
his  minutes  in  open  court,  because  (he  parties 
agreed  that  the  decision  was  not  to  be  made  at 
Clarinda."  But  it  did  not  have  the  force  of  a 
judgment  until  spread  upon  the  records  as  re- 
quired by  law. 
Beoersed. 
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Bertha  L.  WHITMORE,  Admrx.,  etc., 

V. 

ORONO  PULP  &  PAPER  COMPANY. 

(91  Me.  297.) 

1*  The  leuoF  of  a  p^p  mill  does  not  owe 
to  the  servants  of  the  lessee  the  duty  of  making 
the  requisite  examlnatloa,  or  of  possesslngr  the 
TeqoJsite  technical  learning,  and  communicatinir 
the  results  as  to  the  safe  condition  of  a  dlgrester 
in  the  mill,  before  tumlnff  the  plant  over  to  the 


8.  A  digester  in  a  pulp  mill*  which  is 
not  dang^eroQfl  unless  it  is  used  does  not 
oonatltute  a  nuisance  which  wiU  render  the 
owner  liable  for  Injuries  resulting  to  employees 
of  a  leasee,  by  Its  explosion. 

(January  26,  1808.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Penobscot 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  death  alleged 
to  have  been  caused  by  negligence  which  re- 
salted  in  a  verdict  in  plaintifc's  favor.  Sus- 
tained. 

The  facts  sufficiently  appear  in  the  opinion. 

Mes»rs.  Charles  P.  Stetson  and  C.  J. 
Dunn,  for  defendant: 

The  lessor  of  a  building  in  the  absence  of 
fraud  or  any  agreement  to  that  effect  is  nob 
liable  to  the  lessee,  or  others  upon  the  premises 
by  his  invitation,  for  their  condition  or  that 
they  are  tenantable  and  may  be  safely  and  con- 
veniently used  for  the  purposes  for  which  they 
are  apparently  intended. 

Button  V.  &errish,  9  Cush.  89,  55  Am.  Dec. 


Note.— As  to  landlord's  liability  to  third  person 
for  defective  condition  of  premises  in  possesnton 
of  tenant,  see  Lee  v.  McLaughlin  (Me.)  26  L.  B.  A. 
Ifl7,  and  note, 
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45;  Clifford  v.  Atlantic  Cotton  Mills,  146  Mass. 
47:  Jaffe  v.  IlarUau,  56  N.  Y.  398.  15  Am. 
Rep.  438;  Edwards  v.  New  York  &  H.  It  Co. 
98  N.  Y.  249,  50  Am.  Rep.  659;  Doyle  v. 
Union  R  R.  Co.  147  U.  S.  414,  37  L.  ed.  224; 
Cowen  v.  Sunderland,  145  Mass.  363;  Tuttle 
V.  Getn-ge  H.  Gilbert  Mfg.  Co.  145  Mass.  169; 
Bowe  V.  Bunking,  185  Mass.  880.  46  Am.  Rep. 
471;  Moynihan  v.  Allyn,  162  Mass.  270; 
Stetens  v.  Pierce,  151  Mass.  207. 

If  the  lessee,  instead  of  exacting  from  the 
lessor  any  warranty  of  its  present  or  iuture 
state  of  repair,  elects  to  rely  upon  its  own 
judgment,  the  law,  in  the  absence  of  any  fraud 
or  concealment  on  the  part  of  the  lessor,  leaves 
the  lessee  to  the  operation  of  the  maxim  Caveat 
emptor  and  he  takes  the  premises  as  he  finds 
them,  for  better  or  worse. 

McKenzie  v.  CJieetham,  88  Me.  543;  Cutter 
V.  Uamlen,  147  Mass.  471,  1  L.  R.  A.  429. 

The  same  rule  applies  to  the  employees  of 
the  tenant. 

Freeman  v.  UunneiceU,  163  Mass.  210; 
Dalay  v.  Satage,  145  Mass,  88;  Bowe  v.  Bun- 
king, 135  Mass.  883,  46  Am.  Rep.  471;  Nelson 
v.  Liverpool  Breicery  Co,  L.  R.  2  C.  P.  Div. 
811. 

Messrs.  P.  H.  Oillin  and  C.  J.  Hatch- 
ings for  plaintiff. 

Emery*  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  company,  the  Orono  Pulp  & 
Paper  Company,  constructed,  and  for  a  few 
years,  up  to  October  1,  1892,  operated  a  pulp 
mill  in  Orono.  On  that  day  it  leased  its  mill 
and  plant  to  another  and  distinct  corporation^ 
the  Bangor  Pulp  &  Paper  Company,  for  twenty - 
five  years.  This  latter  company,  the  leslee, 
took  possession  of  the  leased  property  on  the 
same  dav,  and  for  some  little  time  thereafter 
operatea  it  as  a  pulp  mill  on  its  own  account. 
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By  the  terms  of  the  lease  the  Bangor  Compaoy, 
the  lessee,  was  to  have  the  exclusive  possession 
oF  the  property,  and  was  to  keep  it  in  substan- 
tial repair;  the  lessor  reserving  the  usual  right 
to  enter  upon  and  view  the  premises  at  times 
convenient  to  the  lessee.  The  lessor  made  no 
stipulation  as  to  the  condition  of  the  prop- 
erty, 

the  plaintiff's  intestate,  Austin  J.  Whitmore, 
had  entered  into  the  employ  of  the  lessee,  the 
Bangor  Company,  and  was  in  its  employ,  upon 
the  premises  thus  leased  and  operated  by  it. 
on  the  nth  day  of  October,  1892.  On  ihat 
■day  one  of  the  digesters  (a  large  cylinder  of 
deoxidized  bronze,  and  an  essential  part  of  the 
machinery  of  tbe  mill)  exploded  while  Mr. 
Whitmore  was  at  work  near  it  in  the  line  of 
his  duty.  He  was  so  severely  injured  by  the 
•explosion  that  he  died  a  few  weeks  afterwards. 
The  explosion  resulted  from  the  inability  of 
the  digester  to  resist  the  usual  pressure  of  steam 
injected  into  it  in  the  course  of  the  business  of 
the  mill. 

For  this  injury  the  plaintiff,  as  administra- 
trix, first  brought  an  action  against  the  Bangor 
"Company,  the  lessee  operating  the  mill  and 
plant,  and  her  husband's  employer,  counting 
upon  the  negligence  of  that  company,  and  re- 
•covered  judgment  upon  the  ground  that  that 
company  had  not  exercised  due  care  in  exam- 
ining into  and  ascertaining  the  real  condition 
of  the  dieester,  which  in  fact  was  too  weak  to 
withstand  the  steam  pressure  used.  By  rea- 
son of  the  insolvency  of  that  company  the 
plaintiff  has  not  been  able  to  collect  any  part 
of  that  judgment.* 

The  plaintiff  thereupon  brought  this  action 
against  the  lessor  of  the  mill  and  plant,  the 
■Orono  Pulp  &  Paper  Company,  counting  upon 
its  neglect  of  its  duty  in  the  matter  of  the 
.  faculty  digester.  The  defendant  company  did 
not  Construct  the  digester,  but  purchased  it 
from  a  reputable  manufacturer  of  digesters. 
In  selecting,  purchasing,  and  setting  up  this 
digester,  it  is  not  questioned  that  the  defend- 
ant company  exercised  due  care.  At  the  first 
it  was  sufiiciently  strong.  It  was  weakened 
-after  a  time  by  the  peculiar  and  continued 
■action  of  the  necessary  chemicals  upon  the 
particular  metal  of  which  it  was  composed. 
This  action  was  wholly  confined  to  the  interior 
of  the  closed  cylinder,  and  was  invisible  from 
the  outside. 

Granting  that  at  the  time  of  the  execution  of 
the  lease,  and  the  change  of  the  possession  and 
control  of  the  premises  from  the  lessor  to  the 
lessee,  tbe  digester  was  then  in  fact  too  weak 
for  its  purpose,  it  does  not  appear  from  the 
evidence  that  any  officer  or  agent  of  the  lessor 
company  was  actually  aware  of  that  condition 
of  the  digester,  or  that  knowledge  of  it  could 
have  been  obtained,  except  by  actual  examina- 
tion of  the  interior,  or  by  inference  from  suf- 
ficient technical  learning  as  to  the  peculiar 
action  of  the  particular  chemicals  upon  the 
particular  metal.  The  outward,  visible  indica- 
tions all  were  that  the  digester  was  as  strong 
sa  ever. 

The  defendant  company  did  not  make  the 
necessary  examination  before  or  at  the  time  of 
leasing,  and  did  not  possess  the  requisite  tech- 
nical learning  to  make  the  correct  inference 
without  examination,  but  there  is  no  sugges- 
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tlon  of  fraud  or  concealment  in  the  matter.  It 
may  be  that  this  omission  and  ignorance  were 
a  breach  of  a  duty  owed  by  the  defendant 
company  to  its  own  emplovees  or  servants,  but 
that  proposition  alone  will  not  sustain  tbe 
plaintiff's  action.  A  person  may  owe  a  duty 
to  one  individual  or  class  which  he  does  not 
owe  to  another.  The  duly  may  depend  wholly 
upon  the  relation  between  the  parties.  The 
plaintiff  must  therefore  maintain  the  proposi- 
tion that  the  defendant  owed  to  the  servants 
of  its  lessee  the  duty  of  making  the  requisite 
examination,  or  of  possessing  the  requisite 
technical  learning,  and  communicating  the 
results  before  turning  the  plant  over  to  the 
lessee.  Whether  the  law  of  this  state  supports 
that  proposition  is  the  question  presented. 

It  should  be  noted  at  the  outset  that  the  de- 
fendant company  is  not  a  public  corporation, 
engaged  in  a  public  business,  enjoying  public 
franchises,  and  owing  special  duties  in  conse- 
quence thereof.  It  is  a  private  corporation, 
transacting  a  purely  private  business,  and 
dealing  in  this  instance  with  another  private 
party.  Hence  the  rules  and  principles  applied 
to  owners  of  railroads,  wharves,  elevators, 
public  halls,  etc.,  do  not  necessarily  govern  this 
case.  Again,  the  plaintiff's  intestate  was  not 
upon  his  own  premises,  nor  upon  any  public 
road  or  place,  at  the  time  of  the  explosion,  but 
was  voluntarily  upon  the  leased  premises  un- 
der a  contract  with  the  lessee  only.  Hence 
the  doctrines  of  the  law  of  liability  for  nui- 
sances to  strangers  or  the  public  are  not  neces- 
sarily applicable.  It  should  be  further  noted 
that  the  lessee  engaged  to  make  repairs;  that 
the  lessee  had  as  much  ability  and  opportunity 
as  the  lessor  to  ascertain  and  guard  against  the 
actual  condition  of  the  digester  before  accept- 
ing and  using  it,  and  subjecting  the  plaintiff's 
intestate  to  the  consequent  danger.  Indeed 
the  plaintiff  recovered  her  judgment  against 
the  lessee  for  this  same  injury  upon  thai  very 
ground,— that  the  lessee  b^  reasonable  effort 
could  have  done,  and  yet  did  not. 

It  is  not  questioned  that  under  such  circum- 
stance?  the  lessor  owes  no  more  or  other  duty 
to  the  lessee's  servants  or  assigns  than  he  does 
to  the  lessee  himself.  If  his  duty  or  freedom 
from  duty  to  the  lessee  is  made  plain,  his  duty 
or  freedom  from  dutv  to  the  lessee's  servant 
is  equally  plain.  The  discussion  therefore 
may  be  confined  to  the  duty  of  the  lessor  to 
the  lessee. 

Under  such  circumstances  as  have  been  dis- 
closed and  stated  in  this  ease,  does  the  owner 
of  property  unaffected  by  any.public  use  owe 
to  his  prospective  lessee  the  duty  to  actively 
exert  ordinary  care  at  the  time  of  the  lease,  to 
find  out  and  apprise  him  of  unknown  defects 
which  the  lessee  can  eoually  well  find  out  for 
himself? 

The  development  of  the  law  has  not  yet  pro- 
gressed so  far  in  this  state.  Here  the  common- 
law  rule  of  eateat  emptor  is  still  in  force,  and 
is  applied  to  the  lease  as  well  as  to  the  sale  of 
property.  It  was  early  said  in  Hill  v.  Wood- 
man, 14  Me.  38.  42,  43,  that,  in  the  absence 
of  express  stipulations  as  to  the  condition  of 
the  premises,  the  lessee  look  them  for  better 
or  worse, — at  least,  when  he  had  sufficient 
means  for  ascertaining  their  condition.  In 
Libbey   v.    Tolford,    48    Me.    816,     77 
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Dec.  229,  it  was  explicitly  declared  to  be 
the  law  that  there  is  no  implied  oblij^ation 
upon  the  lessor  to  see  that  a  leased  building 
is  safe,  well  built,  or  fit  for  any  particular 
use;  that  a  leased  house  is  reasonably  fit 
for  habitation;  or  that  leased  land  is  fit  for 
the  purpose  for  which  it  is  taken.  In  Qregor 
T.  Cody,  82  Me.  181,  tbe  owner  was  held  bound 
to  effectually  repair  where  he  aFSumed  and  be- 
i;an  to  repair,  but  it  was  declared  (page  136, 
§2  Me.),  he  was  under  no  obligation  to  repair, 
and  that  **the  tenant,  on  the  principle  of  cavecU 
^emptor,  and  in  the  absence  of  any  fraud  upon 
the  part  of  the  landlord,  takes  them  [the  leased 
premises]  in  the  actual  condition  in  which  he 
linds  them,  for  better  and  for  worse."  In  Mc- 
Kemie  v.  Gheetham,  83  Me.  543,  ihe  defendant 
had  leased  the  second  story  of  a  dwelling 
house,  with  a  defective  landing  for  a  stair- 
way, which  was  the  only  means  of  ingress  and 
egress  for  the  second  story.  The  plaintiff  bad 
made  a  social  call  upon  the  tenant,  and,  on 
leaving,  fell  through  the  defective  landing. 
The  court  held  that  the  defendant  owed  no 
duty  to  the  tenant  or  to  his  caller,  the  plain- 
tiff, as  to  (be  defective  landing  upon  the  prem- 
ises, even  though  the  landing  was  essential  to 
the  reasonable  use  of  the  leased  tenement.  It 
was  again  iterated  (pages  548,  549,  83  Me.), 
that  "the  law  in  the  absence  of  any  fraud  or 
concealment  on  the  part  of  the  lessor,  leaves 
tbe  lessee  to  the  operation  of  the  maxim  caveat 
emptor  and  he  takes  the  premises  as  he  finds 
them  for  better  or  worse;"  and  many  authori- 
ties were  cited.  The  court  also  necessarily  de- 
cided that  tbe  lessor  owed  to  no  one  on  the 
premises  under  the  lessee  any  more  duty  than 
he  owed  to  the  lessee  himself. 

So  stands  the  law  in  this  state  to-day,  well 
known  and  hitherto  acted  upon.  Any  desired 
change  or  extension  of  it  should  be  asked  of 
the  legislature,  and  not  of  the  court. 

The  case  of  Nugent  v.  BoiUm,  C.  <ft  Jf.  R,  Co. 
60  Me.  62,  rightly  understood,  is  no  departure 
from  the  former  decisions  of  this  court.  The 
defendant  railroad  company,  the  owner  of  the 
railroad,  had  not  leased  it  to  the  Portland  <& 
Ogdensburg  Railroad  Company,  the  plaintiff's 
employer,  nor  had  it  in  any  way  turned  over 
1  be  whole  plant  to  tbe  latter  company.  It  had 
simply  permitted  the  Portland  «&  Ogdensburg 
Company  to  run  through  freight  trams  over  a 
part  of  its  tracks.  It  retained  the  possession 
and  control  of  its  tracks,  station  houses,  plat- 
forms, etc.  The  plaintiff,  a  brakeman  in  the 
employ  of  the  Portland  &  Ogdensburg  Com- 
pany, was  injured,  in  the  line  of  his  duty, 
through  the  defective  construction  of  a  station 
awning  on  the  defendant's  road.  It  was  con- 
ceded that,  upon  the  above  facts,  the  defend- 
ant company,  having  control  of  the  station 
bouse,  awning,  platform,  etc.,  and  inviting 
tbe  plaintiff  to  pass  and  repass  in  the  line  of 
his  duty  as  such  brakeman,  owed  him  the  duty 
of  so  constructing  and  maintaining  the  awn- 
ing as  not  to  be  dangerous  to  him.  But  after 
this  arrangement  with  the  plaintiff's  employer, 
and  while  it  was  in  force,  aud  before  the  in- 
jury, the  defendant  company  leased  its  entire 
Toad,  including  stations,  to  the  Boston  &  Lowell 
liailroad  Company,  which  latter  company  com- 
pletely took  over  and  operated  the  entire  road, 
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agreeing  to  assume  all  liability  for  njuries. 
etc. 

The  plaintiff  was  injured  while  the  lessee 
was  in  possession  under  that  lease.  It  was 
contended  by  the  defendant  company  that 
such  lease  and  transfer  of  possession  freed  it 
from  what  otherwise  would  have  been  its  duty 
and  liability  to  the  plaintiff.  The  court  held 
that  they  did  not.  That  was  the  point  of  the 
decision. 

The  decision  in  the  Nugent  Case,  80  Me.  62, 
is  really  based  upon  the  proposition  that  the 
owner  of  a  railroad,  or  other  property  affected 
by  a  public  use,  with  which  the  public  have 
business  relations,  owes  a  duty  to  all  persons 
who  lawfully  come  upon  the  property  to  make 
and  keep  the  property  eafe  for  all  such  per- 
sons, and  cannot  avoid  that  duty  by  merely 
leasing  the  propertv  and  retaining  rents.  That 
proposition,  as  before  stated,  does  not  include 
this  case  of  property  of  a  purely  private  na- 
ture, with  which  the  public  has  no  business 
relations. 

It  is  true,  as  urged  by  the  plaintiff,  that  tbe 
learned  justice  writing  the  opinion  in  the 
Nugent  C^om  also  adduced  as  an  additional  sup- 
port for  the  judgment  the  responsibility  of  a 
lessor  in  some  cases  for  the  condition  of  the 
demised  premises;  but  this  was  not  necessary 
for  the  decision,  and  was  not  intended  to  be 
applied  to  a  case  like  this.  The  same  justice 
afterwards  wrote  the  opinion  in  McKerme  v. 
CTieetham,  83  Me.  543.  reafiElrming  the  doctrine 
of  the  earlier  cases. 

The  plaintiff,  however,  advances  another 
and  distinct  proposition,— that  the  weak  di- 
gester was  a  nuisance,  allowed  to  become  and 
remain  so  by  the  owner  prior  to  and  at  the 
time  of  the  lease,  and  hence  that  the  owner 
must  answer  as  for  a  nuisance.  This  proposi- 
tion cannot  be  assented  to.  Some  things  may 
be  nuisances  per  $e  under  all  circumstances, 
and  as  to  all  persons.  Other  things  are  nui- 
sances only  under  certain  circumstances,  and 
as  to  certain  persons.  A  slaughterhouse  may 
be  a  nuisance  as  to  the  owner's  neighbors,  but 
none  at  all  as  to  his  employees  in  the  business. 
What  may  be  a  nuisance  as  to  others  may  not 
be  a  nuisance  as  to  one's  lessee,  and  here  we 
are  dealing  with  lessee  and  lessor. 

To  constitute  any  particular  thing  a  legal 
nuisance  per  se  (apart  from  statute  nuisances), 
as  between  lessor  and  lessee  and  the  servants 
of  the  lessee,  the  thing  itself  must  work  some 
unlawful  peril  to  health  or  safety  of  person  or 
property, — ^as  defective  cesspools,  imperfect 
sewers  and  drains,  walls  and  chimneys  liable 
to  fall,  unguarded  excavations,  etc.  A  fixed, 
inert  mass  of  metal,  upon  a  solid  foundation 
upon  one's  own  land,  like  this  digester,  was 
not  in  itself  dangerous  to  anyone.  The  em- 
ployees of  the  lessee  could  have  worked  around 
and  near  it  without  any  danger  from  it,  to 
person  or  health,  so  long  as  it  was  let  alone. 
The  danger  arose  only  when  the  lessee,  the 
employer,  began  to  make  use  of  the  digester 
without  first  ascertaining  its  tensile  strength, 
and  gauging  the  applied  force  accordingly. 
Inde^,  the  plaintiff  has  once  alleged,  and  re- 
covered judgment  upon  proof,  that  the  mis- 
conduct of  the  lessee  caused  the  peril  and  in- 
jury complained  of.    This  is  inconsistent  with 
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her  present  contention  that  the  digester  was 
a  nuisance  per  ««  as  to  her  intestate,  the  res- 
see's  employee. 

The  question  of  what  is  a  nuisance  upon 
leased  premises  was  considered  at  some  length, 
with  citation  of  authorities,  in  McCarthy  v. 
York  County  Sat.  Bank,  74  Me.  815.  43  Am. 
Rep.  591.  It  was  there  held  that  a  discharge 
pipe  insufficient  to  vent  the  water  flowing  into 
a  bowl  from  a  faucet,  so  that  the  water  over- 
flowed the  bowl  and  caused  damage,  was  not 
a  nuisance  as  to  the  tenant.  See  also  Bright- 
man  V.  Brittol,  65  Me.  426.  20  Am.  Rep.  711; 
Burbank  v.  Bethel  Steam  MiU  Co.  75  Me.  373. 
46  Am.  Rep.  400.  and  Leavitt  v.  Bangor  d  A. 
R.  Go.  89  Me.  509,  36  L.  R.  A.  382,  though 
those  were  not  cases  between  lessor  and  lessee. 

We  have  hitherto  confined  our  citation  of 
authorities  to  the  decisions  in  this  state,  think- 
ing they  suflSciently  showed  our  law  to  be 
against  the  plaintiff's  contentions.  She  has, 
however,  cited  cases  from  other  states,  of 
which  one  or  two  notably  support  her  conten- 
tions. Stenberg  v.Willeox,  96  Tenn.  163,  34 
L.  R.  A.  615,  and  Nines  y  .Willcox,  96  Tenn. 
148,  34  L.  R.  A.  824.  As  to  these  cases,  the 
learned  editor  of  the  Lawyers'  Reports  An- 
notated Series  says  they  are  a  new  departure 
in  the  law;  that  they  transfer  to  the  landlord 
a  duty  which  has  heretofore  rested  upon  the 
tenant, — the  duty  of  taking  active  care  to  find 
out  unknown  and  unsuspected  defects.  As 
we  have  said  above,  we  think  it  is  for  the 
legislature,  not  the  court,  to  jaxake  this  transfer 
of  duty,  if  thought  desirable. 

On  the  other  hand,  many  courts,  in  late  de- 


cisions, adhere  to  the  ong-established  rule  of 
car^eat  emptor.  In  Jaffe  v.  Barteau,  56  N.  Y. 
398,  15  Am.  Rep.  438.  a  boiler  defective  in 
construction  exploded.  In  Edwards  v.  Neic 
York  6b  H.  R.  Go.  98  N.  Y.  249,  50  Am.  Rep. 
659,  a  gallery  defective  in  construction  fell. 
In  Doyle  v.  Union  P.  R.  Go.  147  U.  S.  414.  37 
L.  ed.  225.  a  house  was  too  weak  structurally 
to  resist  snow  slides  known  to  the  lessor  to  be 
recurrent  and  dangerous.  In  Tattle  v.  Oeorqe 
II.  Gilbert  Mfg.  Go,  145  Mass.  169.  a  floor  de- 
fective in  construction  fell.  In  Boioe  v.  Hunk- 
i?ig,  135  Mass.  380,  46  Am.  Rep.  471,  a  stair 
tread  had  been  sawed.  The  lessor  knew  of 
the  sawing,  but  supposed  the  tread  sufficient. 
In  Kern  v.  MyU,  94  Mich.  477,  a  well  had  been 
used  as  a  cess  pool,  and  thus  had  become  of- 
fensive. In  Burdick  v.  Cheadle,  26  Ohio  8t 
398,  20  Am.  Rep.  767,  fixtures  put  up  by  the 
]e%HOT  were  structurally  defective,  and  fell. 
In  WiOson  v.  Treadwell,  81  Cal.  58.  a  stairway 
was  defective.     In  Texas  <fe  P.  R.  Go.  v.  Man- 

fum,  68  Tex.  842,  a  defective  platform  fell, 
n  FelU^ws  v.  G0iuber,  82  Wis.  639,  17  L.  R. 
A.  577,  an  unsafe  awning  fell  upon  a  guest. 
In  McGannell  v.  Lemley,  48  La.  Ann.  14l3,  34 
L.  R.  A.  609.  a  defective  gallery  fell  upon  a 
guest.  In  Johnson  v.  Taeoma  Cedar  Lumber 
Co.  3  Wash.  722,  defective  machinery  in  a 
mill  gave  way.  In  all  these  cases,  it  appear- 
ing that  the  lessor  was  unaware  of  the  de- 
fects, it  was  held  that  he  was  not  liable  to  the 
lessee  or  his  servants  for  the  injury  occasione<l 
by  them. 
Motion  and  exceptions  sustained. 
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1.  The  law  of  the  testator's  domiell 
governs  the  lapsing  of  a  legacy  of  stock  in  a 
bank  of  another  state  In  which  the  legatee  re- 
sides, although  a  statute  of  the  latter  state,  if 
applicable,  would  prevent  the  lapsing. 

8.  Shares  of  stock  of  a  corporation  are 
personal  property  only,  and  governed  by 
the  law  of  the  owner^s  domicil. 

(April  1,  lfi08.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court,  No.  2,  of  Baltimore  City, 
in  favor  of  defendants  in  a  suit  brought  to 
compel  defendants  to  transfer  to  appellant 
certain  stock  which  had  been  bequeathed 
under  the  will  of  Nathan  H.  Clarke,  deceased. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note.— As  to  validity  of  gift  of  shares  of  stock 
cavsa  mortis^  see  Leyson  v.  Davis  (Mont.)  81 L.  R.  A. 
429. 
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Messrs.  Pollard  &  Bag^by  for  appellant 
Messrs.  Barton  A  Wilmer,  for  appellee: 
Except  as  to  property  immovable  in  its  na- 
ture, such  as  land  and  interests  therein,  whether 
real  or  leasehold,  that  law  shall  control  which 
governs  the  domicil  of  the  owner,  and  all 
questions  affecting  the  owner's  rights  in  or 
disposition  of  such  property,  and  the  succes- 
sion thereto  in  the  event  of  his  death,  shall  be 
resolved  in  accordance  with  the  laws  in  force 
in  the  place  of  the  owner's  domicil. 

See  De  Sobry  v.  De  /^M«r«,  2  Harr.  &  J.  191, 
8  Am.  Dec.  535;  Newcomer  v.  Orem,  2  Md. 
297.  56  Am.  Dec.  717:  Wilson  v.  Carstm,  12 
Md.  54;  Hoaper  v.  Baltimore,  12  Md.  464; 
Latrobe  v.  Baltimore,  19  Md.  14;  Baltimore  dr 
0.  R.  Co,  V.  Olenn,  28  Md.  822,  92  Am.  Dec. 
688;  Noonan  v.  Kemp,  84  Md.  73,  6  Am.  Rep. 
807;  Keyser  v.  Rice,  47  Md.  211.  28  Am.  Rep. 
448;  Appeal  Tax  Ct.  v.  Patterson,  50  Md.  871; 
Moore  v.  Land  Title  <fe  Trust  Co.  82  Md.  290: 
Baldwin  v.  Washington  County  Gomrs.  85  Md. 
156;  Kerr  v.  Urie,  86  Md.  72,  «8  L.  R.  A.  119. 
The  property  which  a  stockholder  has  in  his 
stock  is  purely  personal,  and  like  other  per- 
sonal property  controlled  as  to  its  disposition 
by  that  law  which  governs  the  person  of  its 
owner. 
Newcomer  v.  Orem,  2  Md.  297  56  Am.  Dec« 
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717;  Donovan  v.  Firemen's  Ins,  Co,  80  Md.  159; 
Keyset  v.  Itiee,  47  Md.  212,  28  Am.  Rep.  448; 
Appeal  Tax  Ou  v.  Patterson,  50  Md.  871; 
Appeal  Tax  Gt.  v.  QUI,  50  Md.  377;  Bonaparte 
V.  StaU,  63  Md.  472;  Baldwin  v.  Washington 
County  Comrs.  85  Md.  145;  Kerr  v.  Urie,  88 
Md.  72,  88  L.  R.  A.  119. 

Questions  which  relate  merely  to  the  mode 
of  distribution  and  devolution  of  property  in 
the  case  of  intestacy,  or  the  legal  requisites, 
interpretation,  and  legal  construction  of  a  will, 
in  cases  of  testacy,  are  matters  involving 
merely  individual  and  private  rights,  and  not 
the  interests  of  the  state  at  large.  In  all  ques- 
tions of  this  kind  the  laws  of  the  owner's 
domicil  are  to  govern. 

Jarman,  Wills,  6th  ed.  §  1,  p.  3,  note; 
Whart  Confl.  L.  §  576;  Story.  Confl.  L.  §  468; 
Noonan  v.  Kemp,  34  Md.  79,  6  Am.  Rep.  307; 
Keyser  v.  Rice,  47  Md.  211.  28  Am.  Rep.  448. 

Although  the  courts  may  exercise  their  dis- 
cretion as  to  whether  they  will  require  admin- 
istration to  be  made  by  the  local  courts  or 
whether  they  will  remit  the  property  for  ad- 
ministration to  the  court  of  the  domicil,  in  any 
-event  the  law  of  the  domicil  will  always  be 
applied  in  determining  the  mode  of  distribu- 
tion of  the  estate. 

Despard  v.  Churchill,  58  N.  Y.  199;  Wilkins 
V.  EUett,  9  Wall.  740,  19  L.  ed.  586;  Apple's 
Estate,  66  Cal.  485:  Noonan  v.  Kemp,  34  Md. 
73,  6  Am.  Rep.  307. 

Roberts,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  decree  of  circuit  court 
No.  2  of  Baltimore  city,  sustaining  a  demur- 
rer 10  the  bill  of  complaint,  and  dismissing 
the  same.  The  facts  are  that  Nathaniel  EL 
Clarke,  a  resident  of  the  state  of  Delaware,  de- 
parted this  life  on  the  18th  day  of  March, 
1892,  leaving  a  last  will  and  testament  by 
which  he  bequeathed  to  his  brother,  Moses 
Clarke,  the  dividends  to  accrue  upon  the  stock 
held  by  the  testator  in  the  Commercial  & 
Farmers'  National  Bank  of  Baltimore  during 
bis  life;  and  thereafter  the  said  stock  was  be- 
queathed to  his  • 'friend,  Andrew  Lowndes,  of 
Baltimore.'*  Mr.  Lowndes  died  on  the  16th 
of  3Iarch,  1892,— two  days  prior  to  the  death 
of  the  testator,  Clarke.  The  dividends  upon 
«aid  stock  were  paid  to  the  said  Moses  Clarke, 
the  life  tenant,  during  his  life;  he  having  only 
recently  died.  The  children  of  said  Andrew 
J.  Lowndes,  subsequently  to  the  death  of  the 
life  tenant,  assigned  all  of  their  interest  in  said 
bequest  to  their  mother,  who  is  the  appellant 
in  the  record  of  this  appeal.  This  bill  is  filed 
against  J.  Wilkins  Cooch,  the  executor  of  said 
testator,  and  against  the  said  bank,  to  compel 
the  transfer  to  the  appellant  of  the  stock  be- 
queathed to  said  Lowndes.  The  will  of  the 
testator  had  been  admitted  to  probate  in  the 
orphans*  court  of  Baltimore  city,  and  letters 
testamentary  have  been  granted  by  said  court 
to  said  executor.  The  bank  answered  the  bill, 
disclaiming  any  interest  in  the  controversy, 
and  submitting  its  rights  and  liabilities  to  the 
order  and  direction  of  the  court  below. 
Cooch,  the  executor,  demurred  to  the  bill, 
and,  while  relying  on  the  same,  he,  by  way  of 
answer,  set  up  the  defense  that  there  is  no 
■statute  in  the  state  of  Delaware,  similar  to 
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that  of  our  own  state,  to  save  the  lapsing  of 
a  legacy  given  by  a  testator  to  one  dying  be- 
foiB  him,  which  is  the  meaning  and  effect  of 
§  313.  art.  93,  Code  Pub.   Gen.  Laws.    The 
leading  inquiry,  therefore,  which  this  appeal 
presents,  is.  Does  the  law  of  Delaware  or  the 
law  of  Maryland  control  the  disposition  of 
the  bank  stock  in  con troversy  here ?    The  facts 
of  this  case  are  few,  and  easily  understood, 
and  the  law  is  well  settled,  and  free  of  diffi- 
culty.    It  is  undoubtedly  true  that,  so  far  as 
it  can  be  done  consistently  with  its  own  inter- 
ests, one  country  will  respect,  and  give  effect 
to,  the  laws  of  another.    This  doctrine  finds 
expression  in  the  legal  maxim  that  **molnlia 
sequuntur  personam,"  which  is  the  maxim  of 
our  own,  as  of  the  Roman,  law,  while  things 
imm(»vable  are  governed  by  the  lex  ret  siUs. 
The  leading  case  in  this  state  is  that  of  Noonan 
v.  Kemp,  34  Md.  73,  6  Am.  Rep.  307.     The 
facts  are.  briefly,  that  David  Kemp,  a  citizen 
of  this  state,  bequeathed  to  his  daughter  Mrs. 
Noonan,  who  then  resided  with  her  husband 
in  the  state  of  Kentucky,  certain  distributive 
portions  of  his  personal  estate.     Mrs.  Noonan 
survived  her  father  and  died  in  the  state  of 
Kentucky,  leaving  her  husband  and  two  chil- 
dren surviving  her.     No  distribution  of  her 
father's  estate  was  made  until  after  her  death. 
Her  surviving  husband  claimed  the  portion 
which  had  been  distributed  to  his  wife.     It 
was  admitted  that  by  the  law  of  Kentucky 
the  surviving  husband  was  entitled  to  the  per- 
sonal estate  of  his  deceased  wife.    Robinson, 
J.,  in  delivering  the  opinion  of  this  court  in 
that  case,  said:  "If  there  be  a  principle  of  in- 
ternational law  settled  beyond  dispute,  it  is 
that  the  succession  to  personalty  is  governed 
and  regulated  by  the  law  of  the  domicil,"  etc. 
And  he  quoted  approvingly  the  language  of 
Chancellor  Kent  in  2  Kent.  Com:  429.  where 
he  says:  "It  has  become  a  settled  principle  of 
international  jurisprudence,  and  one  founded 
in  a  comprehensive  and  enlightened  sense  of 
public  policy  and  convenience,  that  the  dispo- 
sition, succession  to,  and  distribution  of  per- 
sonal property,  wherever  situated,  is  governed 
by  the  law  of  the  country  of  the  owner's  or 
intestate's  domicil  at  the  time  of  his  death, 
and  not  by  the  conflicting  laws  of  the  various 
places  where  the  goods  happen  to  be  situate." 
Judge  Story  says:  "Be  the  origin  of  the  doc- 
trine what  it  may.  it  has  so  general  a  sanction 
among  all    civilized    nations  that  it  may  be 
treated  as  part  of  the  jus  gentium."    But  no- 
where   is    the   general   doctrine  stated  with 
greater  force  and  vigor  than  by  Lord  Lough- 
borough in  Sm  V.  Worswick,  1  H.  Bl.  690, 
where  he  says:  "It  is  a  clear  proposition,  not 
only  of  the  law  of   England,  but  of  every 
country  in  the  world,  where  law  has  the  sem- 
blance of  science,  that  personal  property  has 
no  locality.    The  meaning  of  that  is,  not  that 
persona)  property  has  no  visible  locality,  but 
that  it  is  subject  to  that  law  which  governs  the 
person  of  the  owner.     With  respect  to  the  dis- 
position of  it,  with  respect  to  the  transmission 
of  it,  either  by  succession,  or  the  act  of  the 
party,   it   follows    the    law    of    the   person. 
.     .     .    If  he  dies,  it  is  not  the    law  of  the 
country  in  which  the  property  is,  but  the 
law  of  the  country    of  which  he  was  a  sub- 
ject, that  will  regulate  the  succession."    The 
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principle  so  admirably  expressed,  which  we 
have  just  quoted,  finds  recoenltiou  and  sup- 
port in  nuDQerous  decisions  of  this  court.  *I)e 
Sobry  y.  De  Laistre,  2  Harr.  <&  J.  191,  8  Am. 
Dec.  585;  Neweomer  y,  Orem,  2  Md.  297,  56 
Am.  Dec.  717;  WiUon  v.  Garwn,  12  Md.  54; 
Hooper  v.  Baltimore,  12  Md.  464;  Latrobe  v. 
BaUimore,  19  Md.  14;  BaUimore  d  0.  B.  Co, 
V.  Glenn,  28  Md.  822, 92  Am.  Dec.  688.  This 
doctrine,  however  firmly  established,  is  never- 
theless subject  to  proper  limitation,  to  the  ef- 
fect that  if  a  foreign  law  directly  violates 
some  recognized  principle  of  public  policy,  or 
some  established  standard  of  morality  pre- 
vailing in  the  forum  exercising  jurisdiction, 
the  rules  of  comity  will  not  compel  such 
forum  to  enforce  the  foreign  law,  rather  than 
its  own,  if  to  do  so  would  be  hurtful  or  detri- 
mental to  the  interest  and  welfare  of  its  own 
citizens.  The  appellant  contends  that  in  the 
application  of  any  proper  test  the  law  of 
Maryland,  and  not  the  law  of  Delaware, 
should  control  the  case  under  consideration, 
for  the  reason  that  the  shares  of  stock,  the 
subject-matter  of  this  controversy,  are  In  their 
nature  things  immovable,  and  incapable  of 
having  any  situs  except  that  of  the  corpora- 
tion of  which  thev  are  a  part,  and  that  in  the 
event  the  law  of  Delaware  shall  be  allowed  to 
prevail  the  result  will  be,  as  heretofore  stated, 
the  lapsing  of  the  legacy,  contrary  to  the  pol- 
icy recognized  in  the  law  of  this  state,  it  is 
not  essential  to  the  merits  of  this  case  that  we 
should  indulge  in  extended  comments  upon 
the  subject  of  the  character  of  the  bank  stock 
in  question,  or  as  to  what  may  be  its  situs.  It 
has  been  variously  held  by  the  courts  of  other 
states,  and  text- writers  as  well,  that  shares  of 
stock  have  no  situs  apart  from  that  of  the 
corporations  of  which  they  are  a  part,  as  al- 
ready stated,  but  that  for  variojs  purposes 
shares  of  stock  may  be  given  an  arbitrary 
situs,  as  in  attachment  cases,  or  for  purposes 
of  taxation.  The  law  in  this  state  has.  how- 
ever, been  settled  and  determined  to  the  effect 
that  shares  of  stock  of  a  corporation  are  per- 
sonal property  only  and  governed  by  the  law 
oi  the  owner's  domicil.  Donovan  y.  FiremerC$ 
Ins.  Co,  30  Md.  159;  Keyser  v.  Bt'ce,  47  Md. 
212.  28  Am.  Rep.  448;  Appeal  Tax  Ct  v. 
Bice,  50  Md.  317;  Appeal  Tax  Gt.  v.  QUI,  50  Md. 
877:  Bonaparte  v.  State,  63  Md.  472;  Baldwin 
V.  Washington  County  Comrs.  85  Md.  145; 
Kerr  v.  Urie,  86  Md.  72,  38  L.  R.  A.  119. 

Other  questions  have  been  argued  at  the 
hearing  of  this  case  which  are  not  necessary 
to  its  determination,  and  we  forbear  comment 
upon  them.  It  is  only  just  that  we  say  that 
the  case  has  been  argued  with  exceptional 
ability  and  learning.  Prom  what  we  have 
said,  it  follows  that  the  court  below  has  com- 
mitted no  error  in  its  decree,  and  we  afllrm 
the  same  with  costs. 

Decree  afflrmed,  with  costs. 


Martha  E.  GORE,  by  Her  Next  Friend,  Louis 
D.  Gore,  Appt., 

Levi  Z.  CONDON. 


(. 
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1*   Interferenee  with  ownership  of  land 

by  advertlslaff  and  Belllofr  it  under  a  fraudulent 
mortgage  and  notifying  tenants  not  to  pay  rent 
to  the  ownec  constitutes  an  actionable  wrong. 

8*  A  declaration  im  bad  for  dnplicitj^ 
when  it  states  In  one  count  a  good  cause  of  ac- 
tion for  interference  with  real  property  and  one 
for  injury  to  reputation,  as  to  which  it  is  demufr- 
able. 

8.  The  disg^raee  and  disrepute  into 
which  the  owner  of  property  i> 
broo^ht  on  account  of  the  advertising  and  sale 
thereof  under  a  fraudulent  mortgage  do  not  con- 
stitute a  cause  of  action. 

4*  Indnein^f  one  of  two  parties  to  »  con- 
tract to  break  it»  intending  thereby  to  in- 
jure the  other,  or  to  obtain  a  benefit  for  one's 
self,  constitutes  an  actionable  wrong. 

(April  1.1806.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Baltimore  City  Court  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
alleged  wrongful  Interference  with  plaintiff's 
property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  P*  Jordan  and  R.  £•  Jordan,. 
for  appellant: 

Even  if  this  were  a  declaration  for  a  malicious 
prosecution  of  civil  action,  it  falls  within  the 
exception  laid  down  by  this  court  in  all  the 
cases  of  the  kind  that  have  come  before  it. 

Clements  v.  Odorless  Excatating  Apparatus^ 
Co.  67  Md.  461;  McNamee  v.  Minke,  49  Md. 
188. 

In  contemptation  of  law,  all  acts  done, 
and  transactions  had,  in  pursuance  of  a  pur- 
pose to  defraud,  are  but  one  act.  The  order 
in  which  they  occur  is  inmiaterial,  and  any 
person  within  the  range  of  the  fraudulent  pur- 
pose, and  affected  adversely  by  it,  is  entitled 
to  have  all  or  any  part  of  the  acts  constituting 
the  fraud  annulled  and  set  aside. 

Moore  v.  Blondheim,  19  Md.  176;  McAleer  v. 
Horsey,  35  Md.  439:  Wilson  v.  WatU.  9  Md. 
357;  Digqs  v.  McCullough,  69  Md.  592;  Odh 
hart  V.  Merfeld,  51  Md.  822;  Lamm  v.  Port  De 
posit  Homestead  Asso.  49  Md.  233,  83  Am.  Rep. 
246;  Smithy.  Davis,  49  Md  470;  Tome  v.  Par 
kersburg  Branch  B.  Co.  89  Md.  44,  17  Am.  Rep. 
540. 

Messrs.  Richard  B*  Tippett  &  Bro.  and 
W.  Sherman  Bansemer,  for  appellee: 

The  ex  parte  decree  in  the  circuit  court  un- 
der the  consent  clause  in  said  mortgage  was 
sufficient  to  protect  the  mortgagee  against  in- 
quiry, and  was  conclusive  as  to  the  question  of 
fraucl,  in  obtaining  the  mortgage.  A  decree 
is  res  judicata  in  respect  to  all  matters  of  de- 
fense existing  and  which  was  available  to  the 
defendant  at  the  date  of  pasf^ing  the  decree. 

Tray/iern  v.  Colbvrn,  66  Md.  279;  McDoveU 
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Note.— As  to  hability  to  damages  tor  induclnr 
breach  of  contract  witb  third  person,  see  Boysen 
v.  Thorn  rCal.)  21  L.  K  A.  233,  and  note;  also  Ray 
croft  v.  Tayntor  ( Vc)  88  L.  H.  A. »». 
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Gore  v.  Cokdon. 


V.  OOdmiih,  6  Md.  819,  61  Am.  Dec.  805; 
BeaU  V.  Pearre,  12  Md.  550. 

From  the  nature  of  things  this  case  Is  and 
can  be  nothing  more  than  a  case  for  damages 
for  the  malicious  prosecution  of  a  civil  suit. 

A  judgment  rendered  by  a  lower  court  in 
favor  of  the  plainti£F,  though  reversed  on  ap- 
peal, ought  to  be  conclusive  as  to  the  question 
of  probable  cause,  in  Instituting  the  suit,  "oth- 
erwise iu  every  case  of  reversal  an  action 
would  lie  for  the  institution  of  the  original 
suit." 

Clements  v.  Odorless  Exeatg>ting  Apparatus 
Co,  67  Md.  464;  Crescent  City  L.  8,  L,  &  8,  H, 
Co.  v.  Butchers'  Union  8.  A  db  L.  8,  L.  Co. 
120  U.  8.  141, 30  L.  ed.  614. 

The  absence  of  any  one  of  the  four  essential 
averments  in  a  declaration  for  malicious  pros- 
ecution will  render  such  declaration  defective. 

Cecil  V.  Clark,  17  Md.  508;  Thelin  v.  Dor- 
set, 59  Md.  589;  Fliekinger  v.  Wagner,  46 
Md.  580;  Oicens  v.  Ouiens,  81  Md.  518. 

Briaeoey  J. ,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  for  the 
defendant  upon  a  demurrer  to  the  plaintiff's 
declaration.  The  cause  of  action  set  forth  is 
of  an  unusual  character,  and  we  will  state  it  in 
the  language  of  the  declaration  itself,  which 
is  as  follows:  *'And  the  said  Martha  £.  Gore, 
by  her  husband  and  next  friend,  Lewis  D. 
Gore  of  Baltimore  city,  in  the  state  of  Mary- 
land, sues  Levi  Z.  Condon,  of  the  city  and 
state  aforesaid,  for  that  on  or  about  the  11th 
day  of  May,  1889,  the  said  defendant  fraudu- 
lently obtained  from  one  Daniel  Frazier  a 
fraudulent  and  void  mortgage  for  the  sum  of 
$600  upon  the  property  of  the  plaintiff,  situate 
in  the  city  of  Baltimore,  on  North  Gilmor 
street,  near  Presstman  street,  which  said 
fraudulent  and  void  mortgage  contained  a 
consent  clause  for  an  ex  parte  decree;  the  said 
Condon  well  knowing  at  the  time  of  obtaining 
said  fraudulent  mortgage  that  the  property 
upon  which  it  was  obtained,  and  which  was 
described  therein,  was  the  property  of  the  said 
Martha  E.  Gore,  and  not  the  property  of  the 
said  Daniel  Frazier,  the  mortgagor  therein,  and 
that  said  mortgage  was  fraudulent,  and  null 
and  void,  as  to  the  said  plaintiff  and  her  said 
property  therein  described.  Yet,  notwithstand- 
ing the  said  defendant  knew  that  the  said  mort- 
gage was  fraudulently  obtained,  and  was 
fraudulent  and  void  as  to  the  said  plaintiff,  the. 
said  Martha  E.  Gore,  and  her  said  property 
therein  described,  yet,  nevertheless,  to  further 
carrv  out  his  fraudulent  design,  the  said  de- 
fendant did,  on    or   about  the day  of 


-,  1894,  file  his  petition  and  said  fraudu- 
lent mortgage  in  the  circuit  court  of  Balti- 
more city,  alleging  said  mortgage  to  be  in  de- 
fault, and  under  the  said  consent  clause  therein 
obtained  an  ex  parte  decree  from  the  said  cir- 
cuit court  for  the  sale  of  the  plaintiff's  prop- 
erty, Charles  W.  Nash,  Esq.,  of  the  Baltimore 
city  bar,  being  appointed  trustee  by  the  said 
decree  to  make  said  sale;  and  on  or  about  the 
ISth  of  June  the  said  defendant  actually 
caused  said  trustee  to  advertise  said  property 
for  sale,  and  he  (the  said  defendant)  notified 
the  said  plaintiff's  tenants  on  the  property  to 
pay  no  more  rents  to  the  plaintiff.  That  in 
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order  to  save  her  said  property  from  the  sale 
as  aforesaid  under  said  fraudulent  mortgage 
and  decree  so  fraudulently  obtained  as  afore- 
said, plaintiff  was  compelled  to  file  her  bill  of 
complaint  in  said  circuit  court  aforesaid 
(which  she  did  on  or  about  the  20th  day  of 
June,  1894),  setting  forth  the  fraudulent  char- 
acter of  said  mortgage,  and  praying  for  an  in- 
junction to  restrain  said  sale  aforesaid,  and 
that  said  mortgage  be  decreed  to  be  fraudulent 
and  null  and  void  as  to  her  and  her  property 
therein  described.  The  said  writ  of  injunc- 
tion did  issue,  and  was  served  upon  the  de- 
fendant, Condon,  and  the  said  trustee,  and  re- 
mained in  force  until  on  or  about  the  8d  day 
of  June,  1895.  during  all  which  time  the  said 
plaintiff  received  no  rents  or  profits  from  her 
said  property  on  account  of  the  said  defendant 
notifying  the  tenant  in  said  property  to  pay 
her  no  rents;  and  during  all  which  time  t he- 
taxes,  water  rents,  and  ground  rents  were  hc- 
cumulatinff, — when,  after  hearing  said  cause, 
said  circuit  court  dismissed  the  plaintiff's  bill' 
of  complaint  with  costs  to  the  defendant,  from 
which  said  last  decree  the  said  plaintiff,  on  or 
about  the  5th  day  of  June,  1895,  took  her  ap- 
peal to  the  court  of  appeals  of  Maryland;  the 
said  defendant,  Condon,  having  full  knowl- 
edge of  said  appeal.  That,  notwithstanding 
the  said  defendant,  Condon,  had  actual  knowl> 
edge  of  the  fraudulent  character  of  said  mort- 
gage, and  that  the  property  therein  described 
was  the  property  of  the  said  plaintiff,  Martha 
E.  Gore,  and  that  there  was  an  appeal  pending 
in  said  court  of  appeals  from  said  decree  dis- 
missing her  bill  of  complaint,  yet,  pending- 
said  appeal,  he  seized  and  sold  said  property 
under  said  ex  parte  decree;  whereupon  all  her 
tenants  moved  out  without  paying  her  any 
rent,  and  leaving  said  ground  rents,  taxes,, 
water  rents,  and  other  expenses  un paid.  That , 
after  arguing  said  appeal  in  the  court  of  ap- 
peals, the  said  court  reversed  the  decree  of  said 
circuit  court  of  Baltimore  city,  and  decided 
the  said  mortgage  from  said  Frazier  to  said 
Condon  to  be  fraudulent  and  void  as  to  the 
said  plaintiff,  the  said  Martha  E.  Gore,  and 
her  said  property,  and  remanded  said  cause  ro* 
said  circuit  court,  the  said  defendant,  Levi  Z. 
Condon  to  pay  all  costs  above  and  below;  all 
which  more  fully  appears  from  the  opinion  of 
said  court  of  appeals,  recorded  among  the 
cases  of  said  court  designated  to  be  not  re- 
ported,   liber ,   folio  ,   October 

term,  1895, — a  copy  of  which  opinion,  taken 
from  the  Daily  Record  of  November  25,  1895, 
is  hereto  attached  as  part  hereof.  And  said 
circuit  court  of  Baltimore  city,  in  pursuance 
of  said  opinion  and  decree  of  said  court  of  ap- 
peals, pass  a  decree  setting  aside  said  sale  made 
pending  said  appeal  aforesaid,  making  said  in- 
junction perpetual,  and  declaring  said  mort- 
gage null  and  fraudulent  as  to  the  said  plain- 
tiff, Martha  E.  Gore,  and  her  property.  That 
at  the  time  of  advertising  the  said  property, 
and  of  the  defendant,  Condon,  notifying  her 
tenants  to  pay  her  no  more  rent,  the  plamtiff 
had  upon  the  premises  three  good,  prompt-pay- 
ing tenants,  who  had  occupied  the  premises 
for  some  time  previous  to  said  advertising  and 
notice  aforesaid,  to  wit,  a  tenant  in  the  dwell- 
ing house,  paying  $20  per  month;  a  tenant  in 
the  two  rooms  over  the  stable,  paying  $6  per 
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month ;  and  a  tenant  on  the  ground  floor  of 
the  stable,  paying  $3.50  per  month  rent, — all 
of  whom,  upon  the  sale  of  said  property, 
moved  out,  paying  the  plaintiff  no  rent,  and 
leaving  the  property  in  the  hands  of  the 
defendant  vacant  (unless  tenants  he  may  have 
put  in),  the  said  defendant  not  even  paying 
the  taxes,  ground  rents,  and  other  expenses 
during  all  the  time  he  was  in  possession 
thereof.  And  the  plaintiff  claims  she  has 
been  damaged  by  the  unlawful  trespass  upon 
her  property,  and  advertising  the  same  for 
sale,  and  sale  thereof,  and  for  the  disgrace  and 
disrepute  into  which  she  was  brought  on  ac- 
count of  said  advertising  and  sale,  for  the  loss 
of  her  rents  and  profits  from  the  time  the  de- 
fendant notified  her  said  tenants  to  pay  her  no 
more  renls,  and  for  her  large  expenditure  of 
money  in  securing  possession  of  her  said  prop- 
erty, in  payingwitnesses'  per  diem  and  mileage, 
besides  her  own  loss  of  time  and  expense,  and 
for  the  depreciation  in  the  value  of  her  prop- 
erty from  neglect  and  nonoccupancy  while  in 
the  hands  of  the  defendant,  and  other  damages 
to  the  said  plaintiff  and  her  property  from  and 
by  the  unlawful  acts  and  doings  of  the  said  de 
fendant  in  this  behalf." 

It  will  be  seen  that  this  is  not  an  action  for 
the  malicious  prosecution  of  a  civil  suit  with- 
out probable  cause.  Such  an  action  is  gener- 
ally maintainable,  as  was  held  by  this  court  in 
McNamee  v.  Minks,  49  Md.  18B,  where  there 
has  been  an  alleged  malicious  arrest  of  the  per- 
son, on  a  groundless  and  malicious  seizure  of 
property,  or  the  false  and  malicious  placing  of 
the  plaintiff  in  bankruptcy,  or  the  like.  But 
such  suits  are  not,  however,  encouraged,  says 
this  court  in  Clements  v.  Odorless  Excavating 
Apparatus  Co.  67  Md.  463,  and  605,  because 
the  law  recoficnizes  the  right  of  everyone  to 
sue  for  that  which  be  honestly  believes  to  be 
his  own;  and  the  payment  of  costs  incident  to 
the  failure  to  maintain  the  suit  is  ordinarily 
considered  a  sufficient  penalty.  In  an  action 
for  malicious  prosecution  or  the  Abuse  of 
process  the  plaintiff  must  allege  and  prove  that 
the  suit  was  instituted  maliciously,  and  with- 
out probable  cause.  The  declaration  before  us 
does  not  aver  malice  or  the  want  of  probable 
cause,  and  does  not  count  upon  the  malicious 
prosecution  of  a  civil  suit.  No  suit  was,  in 
fact,  instituted  against  the  plaintiff.  It  al- 
leges a  wrongful  interference  bv  defendant 
with  the  property  of  the  plaintitf,  and  is  an 
action  on  the  case  for  consequential  damages. 

The  allegations  of  the  declaration  which  are 
admitted  by  the  demurrer  show  that  the  de- 
fendant caused  plaintiff's  tenants  to  refuse 
to  pay  to  her  their  rents,  and  caused  other 
injuries  to  plaintiff,  and  that  the  defendant 
did  intermeddle  with  property  of  which  plain- 
tiff was  in  possession  with  the  right  to  possess, 
and  which  defendant  knew  to  belong  to  the 
plaintiff.  The  question,  then,  is  whether  the 
conduct  of  the  defendant,  under  the  circum- 
stances stated  in  this  case,  constituted  such  a 
wrongful  act  as  will  give  rise  to  an  action  of 
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damages.  It  would  certainly  seem  just  that 
if  a  man  knows  that  certain  property  is  not  his, 
but  another's,  and  that  he  acquired  an  appar- 
ent title  to  the  same  by  fraud,  and  that  the 
title  is  void,  then  his  intermeddling  with  such 
property  to  the  damage  of  the  real  owner  is 
an  unlawful  act,  for  which  a  remedy  should 
be  afforded.  To  deny  a  remedy  to  the  ag- 
grieved party  in  such  cases  would  be  a  re- 
proach to  the  law.  The  mere  fact  that  the  in- 
terference with  another's  property  was  done 
under  a  claim  of  right  and  title  is  no  defense, 
especially  when,  as  in  the  present  case,  he 
knows  that  his  title  is  frauaulent  and  void. 
An  action  has  been  held  to  lie  in  many  cases 
of  such  interference  when  the  parties  have 
acted  in  good  faith,  and  under  an  honest  mis- 
take. Levi  V.  Booth,  58  Md.  818,  42  Am.  Rep. 
882,  this  court  regarded  it  '*as  clear  law  that  a 
person  is  guilty  oi  a  conversion  who  intermed- 
dles with  the  property  of  another  and  disposes  of 
it,  and  it  is  no  answer  that  he  acted  under  au- 
thority from  some  otl^r  person,  who  had  him- 
self no  authority  to  dispose  of  it."  No  good 
reason  can  be  given  why  the  same  principle  is 
not  applicable  to  such  acts  of  interference 
with  a  party's  ownership  of  land  as  are  de- 
scribed in  the  present  case.  The  right  to 
maintain  the  actfon  can  also  be  sustained  upon 
the  doctrine  that  a  man  who  induces  one  of 
two  parties  to  a  contract  to  break  it,  intending 
there>)y  to  injure  the  other,  or  to  obtain  a 
benefit  for  himself,  does  the  other  an  action- 
al)Ie  wrong.  Lueke  v.  CMiing  Cutters  A  T. 
Assembly,  No,  7607,  K.  of  L.  77  Md.  808.  19 
L.  R.  A.  408;  Angle  v.  Chicago,  5^.  P.  M.  dh 
0.  R.  Co,  151  U.  S.  14,  38  L.  ed.  63:  Lumle^y. 
Ope,  2  El.  «&  Bl.  216;  Bowen  v.  ffatt,  L.  R 
6  Q.  B.  Div.  833;  Walker  v.  Cronin,  107  Mass. 
555. 

But  it  is  manifest  that  the  declaration  In 
this  case  is  bad  for  duplicity.  It  states  two 
distinct  causes  of  action  in  one  count, — one 
for  damage  to  the  interference  with  plaintiff's 
real  property,  and  the  other  for  damage  to 
reputation.  As  we  have  seen,  the  first  is  a 
good  cause  of  action;  but  the  second,  which 
seeks  to  recover  for  **the  disgrace  and  disre- 
pute into  which  plaintiff  was  brought  on  ac- 
count of  the  advertising  and  sale,"  etc.,  is 
clearly  demurrable.  It  is  well  settled  that  no 
action  will  lie  for  words  spoken  or  written  in 
the  course  of  giving  evidence,  or  for  words 
spoken  or  written  in  the  course  of  any  jndi- 
cial  proceeding.  Bartlettr.  GhristhUf,  69  Md. 
225.  We  are  therefore  of  opinion  that  the  de- 
murrer to  the  declaration  was  properly  sus- 
tained and  the  judgment  will  beaflGlrmed:  but, 
inasmuch  as  the  declaration  contains  a  good 
cause  of  action,  the  cause  will  be  remanded, 
with  leave  to  the  plaintiff  to  amend;  the  costs 
to  abide  the  result  of  this  suit. 

Judgment  affirmed,  and  cause  remanded, 
with  leave  to  the  plaintiff  to  amend;  the  costs 
to  abide  the  result  of  this  suit. 

Rehearing  denied  May  18,  1898. 


1898. 
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Hazel  KAUMEIER,  by  Ella  Eaumeier,  Her 
Next  Friend, 

•CITY  ELECTRIC  RAILWAY  COMPANY, 
Plff.  in  Err. 
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Ije»Tiiiir  A  plartform  car  with  no  ma- 
chinery about  it*  or  any  brake,  on  a  side  track 
of  a  Btreet  railway  in  such  condition  that  it  may 
be  moved  by  the  united  strength  of  several 
children,  is  not  negiiarenoe  which  will  render  the 
company  liable  for  an  injury  to  a  child  playin^r 
with  it. 

(March  15,  1888.) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been 
-caused  by  defendant's  negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Phillips  *  Jenks*  for  plaintiff  in 
<rror: 

Plaintiff  was  a  trespasser.  The  car  was 
rightfully  on  the  track,  and  while  the  defend- 
ant would  not  have  the  right  to  leave  a  car 
upon  its  track  in  such  a  way  as  to  impede  or 
prevent  the  ordinary  use  of  the  street,  the 
plaintiff  had  no  cause  for  complaint  for  the 
purposes  for  which  she  was  using  the  street. 

BatUshill  v.  Humphreys,  64  Mich.  4»4;  Qil^ 
i^epie  V.  McQouyan,  100  Pa.  144.  45  Am.  Rep. 
565;  Oay  v.  Essex  Electric  Street  R.  Co.  159 
Mass.  238.  21  L.  R.  A.  448;  Chicago  dh  K  W. 
R.  Co.  V.  Smith,  46  Mich.  504,  41  Am.  Rep. 
177;  Fredericks  v.  Illinois  C.  R.  Co.  46  La. 
Ann.  1180;  Hargreavesv.  Deacon,^  Mich.  1; 
CharUbois  v.  Qogebic  <fc  M.  River  R.  Co.  91 
Hich.  61. 

The  duty  owed  to  a  trespasser  is  to  use 
reasonable  care  to  avoid  injurv  after  becoming 
aware  of  the  danger  to  which  he  is  exposed. 

Williams  v.  Kansas  City,  S.  dk  M.  R.  Co.  96 
3Io.  275;  Louisville  db  N.  R.  Co.  v.  Hunt,  11 
Ky.  L.  Rep.  825;  Central  Branch  Union  P.  R. 
Co.  v.  Henigh,  23  Kan.  847,  83  Am.  Rep.  167; 
Felton  V.  Aubrey,  48  U.  S.  App.  278,  74  Fed. 
Rep.  350, 20  C.  C.  A.  436;  Morrissey  v.  Eastern 
JR.  Co,  126  Mass.  377,  30  Am.  Rep.  686;  Moore 
V.  Pennsylvania  R.  Co.  99  Pa.  301,  44  Am. 
Rep.  106;  Wright  v.  Boston  d  A.  R.  Co.  142 
Mass.  296;  Western  R.  Co.  v.  Mutch,  97  Ala. 
194,  21  L.  R  A.  316;  Richards  v.  Connell,  45 
Neb.  467;  Hargreaves  v.  Deacon,  25  Mich.  1; 
Charleboisv.  Oogebic  db  M.  River  R.  Co.  91  Mich. 
«1;  Povoers  v.  Harlow,  53  Mich.  507,  51  Am. 
Rep.  154. 

Id  the  * 'turntable  cases"  the  defendants 
were  held  liable  on  the  ground  that  leaving  at- 
tractive and  dangerous  machinery  in  places 
accessible  to  and  frequented  bv  children  was 
such  gross  negligence  as  to  make  them  liable 
even  though  the  children  were  trespassers,  but 


NoTt— For  negllirence  in  leavin?  cars  where 
children  can  play  with  them,  see  also  Oay  v.  Essex 
Electric  Street  R.  Co.  (Mass.)  21  L.  K.  A.  448;  Robin- 
eon  V.  Oreiron  Short  Line  ft  V.  N.  R.  Co.   (Utah) 
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the  extent  of  this  doctrine  has  been  consider- 
ably modified  and  in  some  of  the  most  re- 
spected courts  it  has  been  expressly  denied. 

Frost  V.  Eastern  R.  Co.  64  N.  H.  220;  Daniels 
V.  New  York  <ft  N.  E.  R.  Co.  154  Mass.  349,  13 
L.  R.  A.  248;  McEachem  v.  Boston  <fc  M.  R. 
Co.  150  Mass.  515;  WaUh  v.  Fitchhurg  R.  Co. 
145  N.  Y.  310,  27  L.  R.  A.  724;  Bates  v.  Nash- 
viUe,  C.  dk  St.  L.  R.  Co.  90  Tenn.  36;  St.  Louis, 
V.  dt  T.  R.  Co.  V.  Bell,  81  111.  76,  25  Am.  Rep. 
269;  Peters  v.  Boieman,  115  Cal.  345;  Eeffe  v. 
Milwaukee  dk  St.  P.  R.  Co.  21  Minn.  207.  18 
Am.  Rep.  393;  Twist  v.  Winona  dk  St.  P.  R. 
Co.  39  Minn.  164. 

Cars  are  not  dangerous  machines  and  a^ 
tractive  to  children  within  the  meaning  of  the 
rule  adopted  in  some  of  the  turntable  cases. 

3  Elliott,  Railroads,  §  1259;  Atchison,  T.  db 
S.  F.  R  Co.  V.  Smith,  28  Kan.  541;  Robinson  ^r. 
Oregon  Short  Line  db  U.  N.  R.  Co.  7  Utah,  493, 
13  L.  R.  A.  765;  Haesley  v.  Winona  db  St.  P, 
R.  Co.  46  Minn.  233;  Curley  v.  Missouri  P.  R. 
Co.  98  Mo.  18;  Slayton  v.  Fremont,  E.  dk  M. 
VaUey  R.  Co.  40  Neb.  840;  Gay  v.  Essex  EUc^ 
trie  Street  R.  Co.  159  Mass.  238,  21  L.  R  A. 
448;  Knottnerus  v.  North  Park  Street  R,  Co. 
93  Mich.  348,  17  L.  R.  A.  726. 

Messrs.  Avery  Bros*  A  Walsh,  with 
Messrs.  Mnir  A  Smith,  for  defendant  in 
error; 

The  defendant  could  not  invite  these  child- 
ren to  play  upon  a  small  car  that  could  be  pro- 
pelled bv  two  small  boys  along  its  track  and 
be  shielded  from  the  consequences  that  might 
occur  in  such  a  place  of  danger,  on  the  theory 
that  the  child  was  a  trespasser. 

Baker  v.  Flint,  db  P.  M.  R.  Co.  68  Mich.  90; 
Schindler  v.  MUwaukee,  L.  S.  dk  W.  R.  Co.  87 
Mich.  409. 

Long^,  J. ,  delivered  the  opinion  of  the  court : 
This  action  was  commenced  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  by  one 
of  defendant's  cars,  which,  it  is  claimed,  was 
negligently  left  by  it  on  a  side  track  without 
being  guarded  or  brakes  set,  or  other  means 
employed  to  prevent  children  from  moving  it. 
On  the  trial  it  appeared  that  plaintiff  was 
nearly  seven  years  old  when  the  accident  upon 
which  this  action  is  founded  happened, — Sep- 
tember 17,  1895.  Defendant  operated  a  street 
railway  in  the  city  of  Port  Huron.  The  car 
which  caused  the  injury  was  a  small  flat  or 
platform  car,  and  was  about  14  feet  long  by  6 
feet  wide,  with  a  box  about  12  feet  long,  hav- 
ing drop  sides,  and  leaving  1  foot  of  platform 
at  each  end  projecting  beyond  the  platform, 
the  platform  being  about  26  inches  from  the 
ground.  The  weight  of  the  car  was  from 
1.500  to  1.800  pounds.  It  had  four  iron 
wheels,  and  haa  no  brake  upon  it,  or  other 
means  to  prevent  its  being  moved.  On  the 
afternoon  of  the  accident  an  order  was  received 
by  the  company  to  go  to  Huronia  Beach,  a 
point  about  4  miles  north  of  the  center  of  the 
city.  The  employees  operating  the, combina- 
tion of  motor  car  and  flat  car  decided  to  leave 
the  platform  car  at  the  point  of  the  accident 
while  they  proceeded  with  the  motor  car  alone 
to  Huronia  Beach  to  get  some  trunks  and  re- 
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turn,  which  would  occupy  from  40  to  45  min- 
utes, and  avoid  the  necessity  of  drawing  the 
flat  car  and  making  switches  that  would  be 
necessary  in  order  to  reverse  the  position  of  the 
cars  on  the  return  trip.  There  is  testimony 
that  this  car  was  in  that  place  in  the  morning 
and  noon,  and  that  there  were  then  no  blocks 
or  anything  under  or  beside  the  wheels  to  pre- 
vent the  car's  being  rolled;  and  the  car  was  in 
the  same  place  when  witness  came  from  school 
at  night,  about  the  time  of  the  accident.  The 
place  of  the  accident  was  the  only  point  on  the 
company's  line  where  the  platform  car  could 
be  left  without  interference  with  other  cars, 
and  had  been  left  in  the  same  way  and  place  a 
number  of  times  before  under  similar  circum- 
stances. The  conductor  in  charge  of  the  cars 
on  this  occasion  testified  that  when  the  flat  car 
was  left  at  this  point  on  this  occasion  he 
blocked  the  wheels  with  a  stone  and  a  stick, 
which  could  be  removed,  however,  by  the  kick 
of  a  small  boy.  if  he  hit  it  hard,  and  that  he 
always  blocked  this  car  every  time  he  left  it 
there.  The  plaintiff  lived  about  the  length  of 
a  block  from  the  place  where  this  car  was  left, 
and,  coming  from  school  in  the  afternoon  of 
September  17,  seeing  children  playing  upon 
the  car,  came  to  the  place  of  the  accident.  At 
that  time  there  were  eight  or  ten  children 
playing  with  it,  pushing  the  car  a  short  dis- 
tance west,  and  then  returning  it  east.  A  part 
were  pushing,  the  others  riding.  At  this  point 
there  is  a  slight  descent  to  the  west,  but  not 
enough  to  start  the  car  of  itself,  and  there  was 
much  dust  upon  the  track.  At  the  time  the 
plaintiff  arrived,  the  children  playing  with  the 
car  were  just  starting,  or  about  to  start  it, 
towards  the  west,  and  had  run  it  up  and  down 
the  track  a  number  of  times,  and  there  were 
then  no  blocks  under  the  wheels.  She  climbed 
upon  the  west  end  of  the  platform  to  ride, 
and,  without  having  got  into  the  box,  either 
slipped,  or  was  pushed  in  the  play  from  the 
car,  falling  in  front  of  the  wheels,  one  of  the 
wheels  running  over  her  leg,  and  causing  the 
injuries  complained  of.  The  plaintiff  had 
been  told  by  her  mother  "not  to  go  near  the 
cars,  that  she  was  liable  to  be  hurt;"  but  the 
danger  was  not  explained  to  her,  and  she  tes- 
tified she  did  not  think  or  know  it  was  danger- 
ous. She  was  not  told  not  to  go  near  the  car 
on  this  day.  This  car  had  been  left  in  thq 
same  position  before,  and  children  had  played 
upon  it,  and  pushed  it,  and  street-car  employees 
had  taken  the  car  from  that  position  when  the 
children  were  playing  upon  it,  and  the  children 
had  helped  the  street-car  men  shove  the  flat 
car  up  to  the  motor  car  for  the  purpose  of  con- 
necting it.  The  plaintiff  was  injured  almost 
immediately  after  going  to  the  car.  The 
children  had  been  playing  upon  the  car  from 
three  quarters  of  an  hour  to  an  hour.  At  the 
conclusion  of  the  proofs,  counsel  for  defend- 
ant requested  the  court  to  instruct  the  jury, 
among  other  matters,  that  under  the  undis- 
puted evidence  the  defendant  was  entitled  to 
a  verdict.  This  was  refused,  and,  inasmuch 
as  this  is  the  only  question  discussed  in  appel- 
lant's brief;  we  need  not  state  the  other  re- 
quests to  charge.  The  court  submitted  two 
questions  to  the  jury.  (1)  Whether  the  defend- 
ant was  guilty  of  negligence;  (2)  whether  the 
plaintiff  was  guilty  of  contributory  negligence. 
40  L.  R.  A. 


Upon  the  first  the  court  instructed  the  jury  as- 
follows:  "If  this  car  had  been  left  there  by  the 
railway  company  at  other  times,  and  the  street- 
railway  company  knew  of  that  fact,  knew  that 
children  were  in  the  habit  of  going  there  and 
playing  with  the  car,  and  moving  it  up  and 
down  the  track,  and  riding  upon  it,  and  with 
that  knowledge  left  the  car  there,  and  left  it 
unfastened  and  unblocked;  and,  in  your  opin- 
ion, taking  all  the  surrounding  facts  and  cir- 
cumstances into  consideration,  you  deem  the 
use  of  that  car  in  that  manner  by  children 
dangerous  to  them,  and  that  careful,  cautious, 
and  prudent  men  would  not  have  left  it  there 
in  that  condition. — ^you  would  be  justified  in 
finding  that  the  railway  company  waa  liable 
for  the  injury  that  this  child  suffered,  provided 
that  she  has  not  been  guilty  of  contributory 
negligence.*'  Upon  the  second  question  the 
court  charged  the  jur^.  substantially,  that  they 
might  take  into  consideration  the  age  of  the 
child,  the  means  she  had  of  knowing  the  dan- 
ger, the  judgment,  intelligence,  and  reason  of 
the  child,  and  say  whether,  under  all  the  cir- 
cumstances of  the  case,  she  was  guilty  of  con- 
tributory negligence;  and,  *'if  you  feel  that 
she  was,  and'that  any  act  of  hers  contributed 
to  the  injury,  you  should  deny  her  claim; 
otherwise,  if  she  did  contribute  to  it,  and  you 
think  that  in  her  tender  years,  and  in  her  judg- 
ment and  reasoning  powers,  she  was  incafmble 
of  knowing  any  better,  you  would  be  justified 
in  passing  that  over."  Plaintiff  recovered, 
and  defendant  brings  error. 

Plaintiff  contends  that,  this,  car  track  being 
in  a  public  highway,  the  child  was  not  a  tres- 
passer, either  in  moving  the  car  or  in  getting 
upon  it.  The  plaintiff  does  not  contend  that 
the  car  was  of  itself  an  object  dangerous  to 
children,  but  that,  the  car  being  so  light  that 
children  could  move  it  on  the  track.  It  became 
a  dangerous  object  in  being  moved  along  the 
track,  and,  being  an  attractive  object,  they 
were  likely  to  move  it,  and  thus  be  put  in  dan- 
ger; that  the  defendant's  employees  knew,  be- 
fore leaving  the  car  there  on  that  occasion, 
that  on  former  occasions  children  were  at- 
tracted  to  it,  had  moved  it  along  the  track,  and 
that  such  emplovees  had  countenano»i  the 
children  in  thus  playing  with  it ;  that,  with  this 
evidence  in  the  case,  the  court  very  properly 
left  the  question  to  the  jury  to  determine 
whether,  taking  all  these  matters  and  the  sar- 
rounding  circumstances  into  consideration, 
careful,  cautious,  and  prudent  men  would  have 
left  the  car  there  in  that  condition.  In  sup- 
port of  this  contention  counsel  cites  the  Turn- 
table Cases  in  note  to  27  Am.&  £ng.  Enc.  Law, 
p.  344.  It  is  said  in  that  text:  "The  general 
rule  of  liability,  as  laid  down  by  the  Supreme 
Court  of  the  United  States  and  adopted  by  tbe 
great  majority  of  the  state  courts,  is,  that  if  a 
railway  company  leaves  a  turntable,  or  other 
like  machinery  upon  its  own  property  likely 
to  attract  children,  so  unsecured  that  children 
may  put  it  in  motion,  the  company  is  negli- 
gent and,  if  a  child  is  injured  thereby,  will  l>e 
liable  in  damages."  We  are  not  called  upon 
in  the  present  case  to  express  any  opinion  upon 
the  questions  decided  by  those  cases.  In  Mass- 
achusetts and  New  Hampshire  that  ruling  Is 
not  followed,  it  being  held  in  those  states  that 
a  railroad  company  is  not  liable  for  injuries 
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sustained  by  a  child  while  playing  upon  a  I 
turntable,  either  upon  the  ground  of  an  im- 
plied invitation  to  come  there,  or  of  a  duty  on 
the  part  of  the  company  to  make  the  place 
safe.  DanieU  ▼.  New  Y<yrk  &  N.  E.  R.  Co. 
154  Mass.  849, 13  L.  R.  A.  248;  Fro%t  v.  East- 
em  R.  Co,  U.  N.  H.  220.  All  the  Turntable 
dues  are  rested  upon  Sioux  City  dt  P.  R.  Co. 
▼.  Stout,  17  Wall.  657,  21  L.  ed.  746.  In  that 
case  a  child  of  six  years  was  injured  by  play- 
ing upon  the  defendant's  turntable.  The 
turntable  was  unlocked  and  unguarded.  The 
court  charged  the  iury  upon  the  question  of 
the  defendant's  negligence  in  the  management 
or  condition  of  the  turntable  as  follows:  *'To 
maintain  the  action  it  must  appear  by  the  evi- 
dence that  the  turntable,  in  the  condition, 
situation,  and  plsce  where  it  then  was,  was  a 
dangerous  macbiDe,-H)ne  which,  if  unguarded 
or  unlocked,  would  be  likely  to  cause  injury 
to  children ;  that  if,  in  its  construction  and  the 
manner  in  which  it  was  left  it  was  not  danger- 
ous in  its  nature,  the  defendants  were  not  lia- 
ble for  negligence;  that  they  were  further  to 
consider  whether,  situated  as  it  was  as  the  de- 
fendants' property  in  a  small  town,  somewhat 
remote  from  habitations,  there  was  negligence 
in  not  anticipating  that  injury  might  occur  if 
it  was  left  unlocked  or  unguarded;  that,  if 
they  did  not  have  reason  to  anticipate  that 
children  would  be  likely  to  resort  to  it,  or  that 
they  would  be  likely  to  be  injured  if  they  did 
resort  to  it,  then  there  was  no  negligence." 
The  court,  in  passing  upon  and  approving  this 
charge,  said :  '*That  the  turntable  was  a  dan- 
gerous machine,  which  would  be  likely  to 
cause  injury  to  children  who  resorted  to  it, 
might  be  fairly  inferred  from  the  in  jury  which 
actually  occurred  to  the  plaintiff.  There  was 
the  same  liability  to  injury  to  him,  and   no 

greater,  that  existed  with  reference  to  all  chil- 
ren.  When  the  jury  learned  from  the  evi- 
dence  that  he  [plaintiff]  had  suffered  a  serious 
injury,  by  his  foot  being  caught  between  the 
fixed  rail  of  the  roadbed  and  the  turning  rail  of 
the  table,  they  were  justified  in  believing  that 
there  was  a  probability  of  the  occurrence  of 
such  accidents.  So.  .  .  .  when  it  was 
proved  to  the  jury  that  several  boys  from  the 
bamlet  were  at  play  there  on  this  occasion, 
and  that  they  had  been  at  play  upon  the  turn- 
table on  other  occasions,  and  within  the  obser- 
vation and  to  the  knowledge  of  the  employees 
of  the  defendant,  the  jury  were  justified  in  be- 
lieving that  children  would  probably  resort  to 
it,  and  that  defendant  should  have  anticipated 
that  such  would  be  the  case."  It  is  difi^cult  to 
see  how  that  case  can  be  likened  to  the  present. 
In  that  case  a  dangerous  piece  of  machinery 
was  left  open,  exposed,  and  unguarded,  to  the 
knowledge  of  the  defendant.  The  turntable  it- 
self was  dangerous.  In  Peters  y.  Bowman,  115 
Oal.  845,  the  supreme  court  of  California  said: 
"The  rule  of  the  Turntable  Cases  is  an  excep- 
tion to  the  general  principle  that  the  owner  of 
land  is  under  no  legal  duty  to  keep  it  in  a  safe 
condition  for  others  than  those  whom  he  in- 
vites there,  and  that  trespassers  take  the  risk  of 
Injuries  from  ordinary  visible  causes;  and  it 
should  not  be  carried  beyond  the  class  of  cases 
to  which  it  has  been  applied."    Even  in  some 
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of  these  Turntable  Cases  it  is  held  that  railroad 
cars  are  not  dangerous  machines,  and  attrac- 
tive to  children,  within  the  meaning  of  those 
cases.  Elliott,  Railroads,  §  1259,  says  that 
this  is  regarded  as  the  true  rule.  In  Sioux  City 
<fc  P.  R.  Co.  V.  Stout,  17  Wall.  659, 21  L.  ed.  745, 
the  court  charged  the  jury  that:  **If  [the  turn- 
table in  question]  in  its  construction  and  the 
manner  in  which  it  was  left  was  not  danger- 
ous in  its  nature,  the  defendants  were  not  lia- 
ble for  negligence."  The  car  in  question  in 
the  present  case  was  not  dangerous  in  its  con- 
struction. It  was  a  plain  car,  with  four  wheels, 
with  no  machinery  about  it.  It  had  no  brake, 
but  was  a  small  platform  car.  It  is  true  that  it 
stood  upon  a  track  where  it  might  be  moved 
by  several  children  applying  their  united 
strength.  Several  children  might,  in  the  same 
way,  move  a  wagon  or  carriage  left  beside  the 
highway.  We  apprehend  that  no  claim  of- 
negligence  could  be  sustained  against  the 
owner  of  such  a  vehicle  if  one  of  the  children 
climbing  upon  it  should  fall  off,  and  be  run 
over,  even  if  the  wheels  were  left  without 
blocking.  In  Robinson  v.  Oregon  Short  Line 
db  U.  N.  R.  Co.  1  Utah,  493,  13  L.  R.  A.  765, 
it  appeared  that  a  hand  car  had  been  left  be- 
side the  track.  Some  boys  had  lifted  it  upon 
the  track,  and  were  running  it  back  and  forth, 
when  plaintiff,  being  attracted  by  it,  went 
there,  and  was  injured  by  jumping  or  falling 
from  it  while  in  motion.  The  boys  had  used 
this  car  eight  or  ten  times  before,  with  the  per- 
mission of  the  "boss,'*  while  the  men  were 
there  at  work;  but  he  had  never  given  them 
such  permission  while  the  men  wete  not  at 
work.  This  car  weighed  600  or  700  pounds. 
It  was  held  that  the  car  was  not  a  thing  dan- 
gerous in  itself,  and  that  the  company  was  not 
negligent  in  leaving  it  unlocked  beside  the 
track. 

In  the  present  case,  assuming  that  the  de- 
fendant left  the  car  without  sufficient  block- 
ing, it  must  be  held  that  plaintiff  could  not 
maintain  this  action,  for  the  reason  that  there 
is  nothing  in  the  case  showing  or  tending  to 
show  any  negligence  on  the  part  of  the  defend- 
ant. 

It  is  not  necessary  to  determine  whether  the 
plaintiff  was  guilty  of  contributory  negligence, 
or  whether  that  question  was  properly  left  to 
the  jury.  Neither  is  it  necessary  to  say  that 
the  plaintiff  was  a  trespasser  in  going  upon  the 
track  there,  which  was  laid  along  the  high- 
way. It  is  proper,  however,  to  say  that  she 
was  a  trespasser  in  any  attempt  to  use  this  car. 
The  defendant  had  just  as  much  right  to  leave 
this  car  where  it  did  as  would  a  farmer  have 
to  leave  his  wagon  or  carriage  upon  his  own 
side  of  the  highway,  and  no  one  would  have 
the  right  to  move  it,  except  upon  the  claim 
that  it  impeded  public  travel.  The  car  being 
rightfully  left  where  it  was  upon  the  track, 
and  not  being  a  thing  dangerous  in  itself,  the 
court  should  have  directed  the  verdict  in  favor 
of  defendant. 

Judgment  below  must  be  ref>ersed.  No  new 
trial  will  be  ordered. 

The  other  Justices  concur. 
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(68  MiDD.  25L) 

*The  def)dndant  took  one  of  its  em- 
ployees, who  had  been  seriously  in- 
jured, to  plaintiir  hospital,  and  at  its 

request  and  upon  its  promise  to  pay  for  his  care 
and  treatment  the  plaintiff  accepted  and  re- 
ceived him  as  a  patient  for  an  indefinite  period, 
no  length  of  time  being  mentioned.  Subse- 
quently, and  while  the  patient  was  yet  incapable 
of  being  removed  or  discharged  from  the  hos- 
pital without  great  danger  to  his  life  or  health, 

.  the  defendant  gave  notice  that  thereafter  it 
would  not  be  responsible  for  his  care  or  treat- 
ment. Hel<U  that  defendant  had  no  right  to 
thus  terminate  its  liability;  that,  under  the  cir- 
cumstances, it  was  an  implied  condition  of  the 
contract  that  defendant  could  only  terminate  it 
by  removing  the  patient  or  when  he  could  be 

,  dismissed  by  the  plaintiff  without  serious  danger 
to  his  life  or  health.  In  order  to  relieve  itself 
from  liability  for  care  and  treatment,  furnished 
after  the  notice,  on  the  ground  that  the  patient 
had  means  of  his  own  to  pay  for  it,  the  burden 
was  on  defendant  to  prove  that  he  had  means 
out  of  which  the  plaintiff  could  and  should  have 
collected  its  pay. 

(May  12, 1897.) 

APPEAL  by  defendant  from  an  order  of 
the  Minneapolis  Municipal  Court  deny- 
ing a  motion  for  a  new  trial  after  verdict  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover compensation  for  treatment  of  one  of 
defendant's  employees.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harrison  Sb  Noyes^  for  appel- 
lant: 

The  law  imposes  upon  a  party  injured  from 
another's  breach  of  contract  or  tort  the  active 
duty  of  making  reasonable  exertions  to  render 
the  injury  as  light  as  possible. 

1  Sutherland,  Damages,  p.  148;  Worth  v. 
Edmonds,  52  Barb.  40;  Oillis  v.  Space,  68 
Barb.  177;    Dillon  v.  Anderson,  43  N.  Y.  281. 

If  the  plaintiff  omits  to  use  his  opportuni- 
ties, and  does  not  reasonably  exert  himself  to 
lessen  the  damages  which  may  result  from  the 
defendant's  act,  he  is  not  entitled  to  compen- 
sation for  the  injury  which  he  might  and 
ought  to  have  prevented,  except  to  the  extent 
of  proper  compensation  for  such  measures  or 
acts  of  prevention  as  the  case  required  and 
were  within  his  knowledge  and  power. 

1  Sutherland,  Damages,  p.  288;  Huntington 
V.  Ogdena>urgh  &  L,  C.  R.  Co.  38  How.  Pr. 
416;  Worth  v.  Edmonds,  52  Barb.  40. 

Mr.  George  S.  Orimes  for  respondent. 

Mitchelly  J.,  delivered  the  opinion  of  the 
court: 
This  was  an  action  to  recover  for  the  care 

*Headnote  by  MircHEiiii,  J. 


Note.— As  to  duty  of  master  to  furnish  medical 
aid  to  servant,  see  Ohio  &  M.  R.  Co.  v.  Eariy  (Ind.) 
28  L.  K.  A.  546. 
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and  treatment  of  one  Soutar,  furnished  and 
performed  at  the  instance  and  request  of  the 
defendant.  The  undisputed  evidence  is  that 
Sou  tar,  having  sustained  very  severe  injur- 
ies while  in  its  employment,  the  defendant 
brought  him  to  plaintiff's  hospital,  and  that 
plaintiff  received  and  accepted  him  as  a  pa- 
tient upon  the  faith  of  defendant's  promise  to 
pay  for  his  care  and  treatment.  The  evidence 
on  part  of  the  plaintiff  was  to  the  effect  that 
nothing  was  said  as  to  length  of  time,  while 
defendant's  evidence  was  to  the  effect  that  its 
promise  was  to  pay  for  his  care  until  further 
notice.  As  we  view  the  case,  it  is  immaterial 
which  is  correct.  Soutar  was  taken  to  the 
hospital  on  October  22  and  a  few  days  after- 
wards was,  at  the  request  of  the  defendant,  re- 
moved from  one  of  the  hospital  wards  to  a 
private  room  where  he  was  kept  and  cared  for 
until  the  8th  of  the  following  April.  The 
usual  price  for  a  private  room  was  $15  a  week, 
while  the  prioe  for  a  place  in  one  of  the  wards 
was  only  $7.  These  accommodations  were, 
respectively,  worth  these  prices.  On  Novem- 
ber 12  defendant  gave  notice  to  the  plaintiff  that 
it  would  not  continue  responsible  for  any  fur- 
ther treatment  or  care  of  Soutar  after  the  next 
day.  The  contention  of  the  defendant  was 
that  it  had  the  absolute  ri^ht  to  terminate  its 
promise  instanter  at  any  time  by  giving  no- 
tice to  that  effect,  and  therefore  could  not,  un- 
der any  circumstances,  be  held  liable  for  Sou- 
tar's  care  and  treatment  after  November 
13.  The  contention  of  the  plaintiff,  and  the 
view  of  the  law  on  which  the  court  submitted 
the  case  to  the  jury,  was  that  under  the  cir- 
cumstances the  agreement  was  not  one  which 
the  defendant  had  an  absolute  right  to  termin- 
ate at  any  time  merely  by  giving  notice;  that 
defendant,  having  brought  a  seriously  injured 
man  to  the  hospital,  and  the  plaintiff  having 
taken  him  in  and  accepted  him  as  a  patient 
at  the  request  of  defendant,  on  the  faith  of 
its  promise  to  pay,  it  would  remain  liable, 
notwithstanding  notice  to  the  contrary,  until 
it  removed  him,  or  until  he  sufficiently^  recov- 
ered, so  that  he  could  have  been  dismissed  or 
put  out  of  the  hospital  without  great  danger 
to  his  health  or  life,  unless  it  appeared  that  he 
had  means  of  his  own  out  of  which  plaintiff 
could  have  collected  its  pay.  This  was  an  im- 
plied condition,  upon  which  the  contract 
could  be  terminated.  It  is  in  accord  alike 
with  common  sense  and  the  dictates  of  hu- 
manity. The  plaintiff,  having  taken  in  a 
helpless  and  severely  injured  man  at  the  de- 
fendant's request,  and  upon  its  promise  to  pay 
for  an  indefinite  time,  it  would  be  monstrous 
if  the  defendant  could,  the  very  next  day,  sum- 
marily withdraw  its  promise,  leave  the  sick 
man  on  plaintiff's  hands,  and  put  it  to  the  al- 
ternative of  either  keeping  and  caring  for  him 
without  pay.  or  else  cruelly  and  inhumanly 
throwing  him  into  the  street.  The  plaintiif 
assumed  the  burden,  which  doubtless  belonged 
to  it,  of  proving  that  Soutar  could  not  have 
been  dismissed  or  removed  from  the  hospital 
without  great  danger  to  his  health  or  life 
until  the  date  of  his  dismissal,  on  the  8th  of 
April.    The  evidence  abundantly  established 
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this  fact  unless  it  was  as  to  the  last  four  weeks. 
The  jury  evidently  took  the  view  that  he  might 
have  been  safely  dismissed  four  weeks  sooner 
than  he  was,  and  hence  allowed  plaintiff  noth- 
ing for  that  time.  There  was  no  evidence 
that  Soutar  had  any  means  to  pay  for  his  own 
treatment.  All  that  it  shows  is  that  he  was  a 
single  man,  and  presumably  had  no  home  of 
his  own.  The  charge  of  the  court  implies  that 
the  burden  was  on  the  defendant,  if  it  would 
relieve  itself  from  liability  on  that  ground,  to 
show  that  Soutar  bad  means  to  pay  for  what 
care  he  received.  We  are  of  opinion  that  this 
was  right.  Plaintiff's  contract  was  with  the 
defendant,  and  not  ^ith  Soutar.  Defendant 
having  brought  the  patient  to  the  hospital,  and 
promised  to  pay  for  his  treatment,  if  it  would 
relieve  itself  of  liability  after  notice,  notwith- 
standing its  failure  to  remove  him,  and  the 
further  fact  that  be  was  in  no  condition  to  be 
dismissed,  it  was  at  least  incumbent  on  it  to 
show  that  plaintiff  could  and  should  have  col- 
lected its  pay  from  Soutar  himself. 

The  point  is  made  that,  after  defendant  gave 
notice  that  it  would  be  no  longer  liable,  the 
plaintiff  should  at  least  have  minimized  de- 
fendant's liability  by  removing  Soutar  from 
the  private  room  to  one  of  the  hospital  wards, 
where  the  cost  would  have  been  less  than 
half.  It  is  sufficient  answer  to  this  that  no 
such  point  was  made  on  the  trial  in  the  court 
below,  either  In  the  introduction  of  evidence 
or  by  requests  to  charge  the  jury.  The  de- 
fendant squarely  took  the  position  that  it  was 
not  liable  for  anything  after  November  13, 
and  no  question  seems  to  have  been  made  but 
that  it  was  liable  for  the  full  amount  charged 
per  week,  if  it  was  liable  at  all. 

Several  of  the  assignments  of  error  relate  to 
the  admission  or  exclusion  of  evidence;  but,  as 
the  defendant  has  failed  to  specify  the  pages 
or  folios  in  the  paper  book  where  these  rul- 
ings are  to  be  found  we  do  not  feel  it  to  be  our 
duty  to  read  over  the  whole  record  to  find 
them.  We  may  add,  however,  that  such  of 
them  as  we  have  discovered  contain  no  preju- 
dicial error. 

Order  afflrmed. 


889 


Jacob  F.   JACOBSON,   Bespt., 

V. 

WISCONSIN,  MINNESOTA,  &  PACIFIC 
RAILROAD  COMPANY  tf<  a/.,    Appts. 
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*1*  Wheretheputtincfiiiofaconnectiiitf 
switch  at  the  er<imlBCf  of  two  railroads 
to  facilitate  the  transfer  of  cars  from 
one  road  to  the  other  will  benefit  both  state  and 
Interstate  trafflo,— ifefd,  there  is  coocurreDt  Ju- 
risdiction in  the  state  and  Federal  authorities  to 
order  the  puttinsr  in  of  such  connection.  Hekf, 
it  sufficiently  appears  that  there  is  in  this  case 

^Headnotes  by  Canty,  J. 


I  such  necessity  for  the  connection  in  question, 
aiislnjp  from  the  benefit  which  will  accrue  to 
state  traffic  alone,  that  the  state  railroad  and 
warehouse  commission  were  warranted  in  order- 
insr  the  connection  to  t)e  made.  But,  H€Ui^ 
further,  on  the  appeal  from  the  order  of  the  com- 
mission, the  burden  was  on  the  appellant  rail- 
road companies  to  show  a  want  of  such  neces- 
sity, and  they  failed  to  maintain  that  burden. 
8.  Held,  chapter  1 0,  Gen.  Iaws  1 867,  as 
amended  by  chapter  9i»  Laws  1895» 
does  not*  at  least  as  applied  to  the 
present  case*  contravene  either  the  Fed- 
eral Constitution  or  the  Constitution  of  this  state 
in  conferring  upon  the  commission  power  to  re- 
quire the  making  of  such  a  connection,  the 
transfer  and  interchange  of  loaded  cars,  and  the 
making  of  Joint  rates  for  through  shipments 
when  a  part  of  the  haul  is  on  one  and  part  on  the 
other  of  the  two  connecting  railroads. 

(April  15, 1898.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  for  Yellow  Medicine 
County  affirming  an  order  of  the  railroad  and 
warehouse  commission  requiring  defendants 
to  construct  a  switch  track  connecting  their 
roads.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Albert  E.  Clarke,  W.  F,  Booth* 
and  M.  D.  Or  over  for  appellants. 

Messrs.  H.  W.  Chi^dst  Attorney  General, 
and  George  B.  Ed^ertont  for  respondent: 

The  evidence  will  be  deemed  sufficient  to 
sustain  the  order  of  the  commission. 

The  statute  expressly  provides  that  the  find- 
ings of  the  commission  are  prima  facie  just 
and  reasonable.  This  is  the  policy  of  the  act 
as  to  all  investigations  made  by  the  commis- 
sion. 

Gen.  Stat.  1894,  S§  381(c),  892.  898(b);  SUen- 
erson  v.  Great  Ifarthern  li.  Co,  (Minn.)  72  N. 
W.  713. 

A  company  organized  under  a  general  law 
is  subject  to  such  needful  police  regulations  as 
the  legislature  may  prescribe.  Provisions  may 
be  severe,  yet  they  are  binding  upon  the  com- 
pany. It  matters  not  whether  the  duty  was 
prescribed  by  the  general  law  at  the  time  the 
company  was  organized  or  b}^  a  subsequent 
enactment. 

Stone  V.  Farmers*  Loan  &  T.  Co.  116  U.  S. 
834,  29  L.  ed.  645;  Georgia  R.  d  Bkg.  Co.  v. 
SmitK  128  U.  S.  179.  82  L.  ed.  380:  Chicago, 
M.  dt  St.  P.  R.  Co.  V.  Minnesota,  184  U.  S. 
455,  38  L.  ed.  980,  8  Inters.  Com.  Rep.  209; 
State  V.  Gladson,  57  Minn.  890,  24  L.  R.  A. 
502,  Afflrmed  166  U.  S.  426,  41  L.  ed.  1064. 

The  right  of  control  or  regulation  of  a  com- 
mon carrier  by  public  authority  flows  from 
the  fact  that  from  the  very  nature  of  such  a 
business,  it  is  affected  with  a  public  interest. 

Munn  V.  Illinois,  94  U.  8.  126,  130.  24  L. 
ed.  84,  85;  Com.  v.  Alger,  7  Cush.  84;  2  Kent, 
Com.  240:  2  Spelling,  Prlv.  Corp.  p.  1228; 
Secombe  v.  Milwaukee  d  Si.  P.  R.  Co.  23  Wall. 
118,  23  L.  ed.  69;  Lake  Superior  db  M.  R.  Co. 
V.  United  States,  93  U.  S.  442,  23  L.  ed.  967; 


NOTS.— As  to  compulfiory  service  by  party  whose  |  v.  Louisville  &  N. 
business  It  is  to  serve  the  public,  see  note  to  Rush- 
viile  V.  Rusbville  Natural  Gas  Ck>.  (Ind.)  15  L.  R. 
R.3n. 

As  to  equal  rights  of  connecting  carriers  to  inter- 
change traffic,  see  also  Kentucky  &  I.  Bridge  Co. 
40  L.  K  A. 


R.  Co.  (C.  C.  D.  Ky.)  X  L.  R.  A. 
Burlintrton,  C.  R.  &  N.  R.  Co.  v.  Dey  (Iowa) 
12  L.  R.  A.  486,  and  cases  in  note  thereto;  also  Little 
Rock  &  M.  R.  Co.  V.  St.  Louis  &  8.  W.  R.  Co.  (C.  C. 
App.  8th  C.)  26  L.  R.  A.  192;  and  Bald  Ebgle  VaUey 
R.  Co.  V.  NIttany  Valley  R.  Co.  (Pa.)  29  L.  R.  A.  428. 
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Express  Cases,  117  U.  S.  1,  29  L.  ed.  791:  Cen- 
tral Trust  Co.  V.  WahasK  St.  L.  A  P.  22.  Co. 
29  Fed.  Rep.  546;  Wwcesier  v.  Ncyrwich  &  W. 
R.  Co.  109  Mass.  112;  MieMgan  C.  R.  Co.  ▼. 
Smithson,\b^\ch.  ^\2\8mithY.  Chicago,  M,  d 
8t,  P.  R,  Co.  86  Iowa.  202;  Burlington,  C.  R. 
&  N.  R.  Co.  V.  Ley,  82  Iowa,  312,  12  L.R.  A. 
486,  3  Interg.  Com.  Rep.  584;  Peoria  cfc  P.  U. 
R.  Co.  V.  Chicago,  R  I.  <&  P.  R.  Co.  109  111. 
135,  60  Am.  Rep.  605;  8taU  v.  Wabash,  8t.  L. 
<fc  P.  R.  Co.  83  Mo.  144;  State,  Barton  County, 
V.  Kansas  City,  Ft.  S.  <fc  Q.  R.  Co.  32  Fed. 
Rep.  722;  Worcester  Excursion  Car  Co.  v. 
Pennsylvania  R.  Co.  2  Inters.  Com.  Rep.  793. 

The  state  may,  by  virtue  of  reserved  power, 
,  at  least  make  an^  reasonable  amendments  of 
the  charter,  and  impose  any  reasonable  addi- 
tional duties  and  obligatioDs  on  the  corpora- 
tion. 

Pierce,  Railroads,  p.  457;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Minnesota,  134  U.  S.  455,  83  L. 
ed.  979,  3  Inters.  Com.  Rep.  209. 

The  statute  has  clothed  the  corporation  with 
the  power  of  eminent  domain  only  in  further- 
ance of  the  public  good.  Only  because  its 
business  is  in  its  nature  public  can  such  a  dele- 
gation of  sovereign  power  be  justified.  It  is 
because  a  railroad  is  a  public  necessity. 

San  Francisco,  A.  db  8.  R.  Co. '  v.  Caldwell, 
81  Cal.  867;  Secomhe  v.  Milwaukee  <fc  St.  P.  R. 
Co.  28  Wall.  108,  23  L.  ed.  67;  Worcester  v. 
Norwich  d  W.  R.  Co.  109  Mass.  112. 

The  imposition  of  the  duty  carries  with  It 
the  power  to  acquire  the  necessary  land. 

Worcester  v.  Norwich  dB  W.  R.  Co.  109 
Mass.  112. 

Canty»  J.,  delivered  the  opinion  of  the 
court: 

The  Willmar  &  Sioux  Falls  Railroad  ex- 
tends from  Willmar,  in  this  state,  in  a  south- 
westerly direction,  to  Sioux  Falls,  in  South 
Dakota,  abd  is  crossed  nearly  at  right  angles 
by  the  Wisconsin,  Minnesota,  &  Pacific  Rail- 
road near  Han  ley  Falls,  in  this  state.  The 
former  railroad  is  a  part  of  the  Great  North- 
ern system  of  railroads,  and  the  latter  is 
operated  in  connection  with  the  Minneapolis  & 
St.  Louis  Railway,  and  as  a  part  of  the  same. 
The  crossing  near  Hanley  Falls  is  a  grade 
crossing,  and  there  has  never  been  any  switch 
connecting  the  two  railroads  at  that  point. 
Chapter  10,  Gen.  Laws  1887,  as  amended  by 
chapter  91,  Laws  1895,  provides:  •*Sec.  3. 
(A)  That  all  common  carriers  subject  to  the 
provisions  of  this  act  shall  provide,  at  all  points 
of  connection,  crossing, or  intersection  at  grade 
where  it  is  practicable  and  necessary  for  the 
interest  of  traffic,  ample  facilities  by  track 
connections  for  transferring  any  cars  used  in 
the  regular  business  of  their  respective  lines  of 
road  from  their  lines  or  tracks  to  those  of  any 
other  common  carrier  whose  lines  or  track  may 
connect  with,  cross  or  intersect  their  own,  and 
shall  provide  equal  and  reusonable  facilities 
for  the  interchange  of  cars  and  traffic  between 
their  respective  lines,  and  for  the  receiving, 
for  warding,  and  delivering  of  passengers,  prop- 
ertv,  and  cars  to  and  from  their  several  lines 
and  those  of  other  common  carriers  connecting 
therewith."  The  act  further  provides  that,  on 
the  application  of  any  person  interested,  the 
state  railroad  and  warehouse  commission  shall 
40  L.  R.  A. 


order  connections  to  be  made  at  such  crossings 
and  this  is  conceded  by  appellants.  The  com- 
mission did  so  order  in  this  case  after  notice, 
and  a  hearing^ had  in  the  manner  provided  by 
the  statute,  j^oth  railroad  companies  appealed 
to  the  district  court  from  the  order.  On  a 
hearing  had  in  the  district  court,  the  order 
was  affirmed,  and  the  connection  ordered  to 
be  made  by  a  curved  switch,  778.6  feet  long 
and  particularly  described,  just  as  the  commis- 
sion had  ordered.  From  the  judgment  of  the 
district  court  entered  thereon,  both  railroad 
companies  appeal  to  this  court.  The  Wiscon- 
sin, Minnesota,  <&  Pacific  Railroad  Company 
has  appealed  and  filed  a  brief,  but  the  other 
appellant  has  not  argued  the  case  or  filed  any 
brief. 

The  connecting  switch  will,  at  the  middle 
of  the  same,  extend  outside  of  the  right  of  way 
of  each  and  either  railroad,  and  it  will  be 
necessary  to  condemn  at  that  place  a  narrow 
strip  of  land,  a  few  hundred  feet  long,  for  the 
use  of  the  switch.  One  of  the  lines  of  the 
Great  Northern  system  extends  from  Duluth 
southwest  to  Willmar.  Another  extends  from 
St.  Paul  and  Minneapolis  west  to  Willmar. 
These  two  lines  pass  through  large  areas  of 
wood  land,  the  timber  on  which  is  available 
for  fuel  and  fence  posts.  Southwest  of  Will- 
mar, and  for  many  miles  in  all  directions 
around  Hanley  Falls,  the  country  is  mostly 
prairie.  Timber  is  scarce,  and  great  quantities 
of  cord  wood  and  fence  posts  are  brought  down 
on  the  Willmar  &  Sioux  Falls  Railroad  from 
said  timbered  regions,  and  distributed  along 
that  road.  Timber  is  not  as  plentiful  along 
the  Minneapolis  &  St.  Louis  System.  For 
that  reason  cord  wood  and  fence  posts  are  much 
dearer  at  the  stations  on  the  Wisconsin,  Minn- 
esota, &  Pacific  Railroad,  east  and  west  of 
Hanley  Falls,  than  such  wood  is  at  that  station 
and  the  stations  north  and  south  of  it  on  the 
Willmar  &  Sioux  Falls  Railroad.  For  this 
reason  it  is  for  the  benefit  of  the  people  in  the 
territory  tributary  to  the  Wisconsin,  Minne- 
sota, &  Pacific  Railroad,  but  no  tributarv  to 
Hanley  Falls,  that  this  connection  should  be 
made  so  as  to  enable  them  to  have  cars  of 
wood  transferred  at  that  point  from  the  Will- 
mar &  Sioux  Falls  Railroad  to  the  Wisconsin, 
Minnesota,  &  Pacific  Railroad,  and  distributed 
at  the  stations  along  the  latter  road.  But  this 
will  deprive  the  Wisconsin,  *  Minnesota,  ife 
Pacific  Railroad  Company  of  the  benefit  of  a 
much  longer  haul  on  dearer  wood .  The  loss 
of  revenue  which  will  result  to  it  by  reason 
thereof  is  one  of  the  grounds  of  its  complaint 
here.  A  large  number  of  cattle  are  raised  in 
the  territory  tributary  to  the  Wisconsin. 
Minnesota,  &  Pacific  Railroad  west  of  Hanley 
Falls.  For  such  of  these  cattle  as  are  fat 
enough  for  beef,  Minneapolis  and  St.  Paul  are 
the  best  market,  but,  for  the  stockers  and 
feeders,  Sioux  City  or  Omaha  is  the  best  mar- 
ket. But  there  is  no  way  of  reaching  Sioux 
City  or  Omaha  with  cars  of  stock  shipped  from 
said  territory  over  said  last-named  road,  except 
by  running  the  curs  first  to  Hopkins,  within  8 
miles  of  Minneapolis,  and  then  transferring 
them  to  another  railroad  with  which  the 
Minneapolis  &  St.  Louis  Railway  Company 
has  traffic  arrangements,  and  running  the  cars 
over  such  other  road  to  Sioux  City  or  Omaha. 


•1898. 


JaCOBSON  v.  WlBCOKSIN,  M.  &  P.  R.  Co. 


891 


The  distance  from  Hanley  Falls  to  Sioux  City 
by  this  route  is  380  miles,  while  the  distance 
from  Hanley  Falls  to  Sioux  City  over  the 
Willmar  &  Sioux  Falls  Railroad  is  but  181 
miles.  Making  the  connection  in  question 
will  deprive  the  Wisconsin.  Minnesota,  & 
Pacific  Railroad  Company  of  the  benefit  of 
such  longer  haul  on  such  stockers  and  feeders, 
and  the  loss  of  revenue  which  will  result  to 
it  by  reason  thereof  is  another  ground  of  its 
complaint. 

1.  Appellant  Wisconsin.  Minnesota,  &  Pa- 
-cific  Railroad  Company  contends,  that  as  the 

•  shipping  of  stock  to  Sioux  City  and  Omaha  is 
interstate  commerce,  the  state  tribunals  have 
DO  jurisdiction  over  it,  and  must  not  take  into 
consideration  the  question  of  the  transferring 
of  cars  of  such  stock  when  determining  the 
necessity  of  a  connection  at  this  crossing. 
Conceding,  without  deciding,  that  the  state 
tribunals  would  have  no  jurisdiction  to  require 
the  making  of  this  connection  for  the  sole  pur- 
pose'of  transferring  cars  engaged  solely  in  the 

•  carrying  of  interstate  commerce,  it  does  not 
follow  that  these  tribunals  may  not  take  into 
consideration  the  benefit  to  such  commerce 
also,  when  determining  the  necessity  of  this 
connection.  The  whole  traffic  to  be  benefited 
by  the  making  of  the  connection  may  be 
amply  sufficient  to  justify  requiring  the  same 
to  be  made;  yet  the  part  of  such  traffic  com- 
mencing and  ending  in  the  state  may  not  be 
sufficient  when  taken  alone,  and  the  part 
which  consists  of  interstate  commerce  may  not 
be  sufficient  when  taken  alone.  If  appellant*s 
position  is  correct,  neither  the  state  tribunals 
nor  the  Federal  tribunals  would  have  jurisdic- 
tion in  such  a  case.  Clearly  such  is  not  the 
law.  In  such  a  case  jurisdiction  is  concurrent. 
If  there  is  some  necessity  resulting  from  the 
benefit  which  will  accrue  to  exclusively  state 
commerce  by  reason  of  the  putting  in  of  the 
connection,  this  gives  the  state  tribunals  juris- 
diction {Munn  V.  llUnois,  94  U.  S.  126,  24  L. 
ed.  84);  and  in  disposing  of  the  case,  they  may 
take  into  consideration  the  whole  necessity 
resulting  from  the  whole  benefit  which  will 
accrue  to  all  classes  of  commerce.    But,  even 

'  if  this  position  was  not  correct,  there  is,  in  our 
opinion,  ample  evidence  in  this  case  of  neces- 
sity resulting  from  the  benefit  which  will 
accrue  to  exclusively  state  commerce,  when 
considered  alone,  to  justify  the  ordering  of  the 

-connection  in  question.  We  will  go  further. 
Under  the  statute,  every  presumption  is  in 
favor  of  the  action  of  the  commission,  and  the 
burden  was  upon  appellant  to  show  that  such 
action  was  contrary  to  law.  See  Steenerson  v. 
Oreat  Northern  R.  Co.  (Minn.)  72  N.  W.  718. 
Appellant  has  totally  failed  to  maintain  that 
burden.  No  evidence  was  offered  by  appellant 
in  the  district  court  at  all  as  to  the  want  of 
necessity  for  the  making  of  this  connection, 
but  it  rested  its  case  wholly  on  the  evidence  of 
the  witnesses  called  in  behalf  of  the  petitioner. 
That  evidence  was  not  in  appellant's  favor, 
and  certainly  did  not  show  conclusively  that 
there  was  no  necessity  for  this  crossing. 

2.  Appellant  further  contends  that  said  act 
of  the  legislature  is  unconstitutional  and  void, 
and  the  judgment  entered  in  this  case  is  erro- 
neous, because  they  contravene  numerous  pro- 
'Visions  both  of  the  state  and  Federal  Constitu- 
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tions.  Such  law  and  judgment  required 
appellant  to  exercise  the  power  of  eminent 
domain,  construct  a  railroad  track,  operate 
the  same,  and  exchange  business  with  inter- 
secting roads;  and  it  is  contended  that  all  of 
this  is  outside  of  and  beyond  what  its  charter 
requires,  and  that,  therefore,  the  law  impairs 
the  obligation  of  the  charter  contract  between 
appellant  and  the  state,  deprives  appellant  of 
the  equal  protection  of  the  laws,  takes  its 
private  property  without  just  compensation, 
deprives  it  of  the  right  to  contract  with  refer- 
ence to  its  own  business,  etc.  All  of  these 
constitutional  objections  may  be  considered 
together.  These  two  railroads  are  public 
highways,  and  all  of  these  objections  amount 
simply  to  this:  Ir  is  wholly  foreign  to  the 
purpose  of  two  public  highways  of  the  same 
character  to  require  them  to  connect  where 
they  cross  each  other,  so  that  public  traffic 
may  pass  from  one  to  the  other.  And,  where 
a  private  corporation  has  been  chartered  to 
construct,  maintain,  and  operate  such  a  public 
highway,  with  the  right  to  charge  reason- 
able compensation  for  its  services  in  so 
doing,  it  is  a  violation  of  its  charter  to  com- 
pel it  to  connect  its  highway  with  another 
intersecting  highway  of  the  same  character, 
unless  the  right  to  require  the  connection  is 
expressly  reserved  in  the  charter.  We  can- 
not so  hold.  If  appellant's  position  is  cor- 
rect, it  has  the  constitutional  right  to  com- 
pletely isolate  its  railroad  at  any  time  by 
cutting  it  off  from  all  connection  with  other 
railroads,  unless  the  right  to  compel  connec- 
tions is  expressly  reserved  in  its  charter.  Its 
road  commences  at  the  village  of  Morton,  in 
this  state  (an  unimportant  station  at  the  termi- 
nus of  a  branch  of  the  Minneapolis  &  St. 
Louis  Railway),  and  extends  westerly  to 
Watertown,  in  South  Dakota;  so  that  it  may 
at  any  time,  and  in  spite  of  all  public  au- 
thority, be  very  completely  isolated  and  cut 
off  from  all  large  commercial  centers,  if  ap- 
pellant sees  fit  so  to  cut  it  off.  The  legisla- 
ture chartered  appellant  to  construct,  maintain, 
and  operate  a  public  highway,  not  a  cul  de  sao 
or  something  worse,  which  has  no  connection 
with  like  highways  either  at  its  ends  or  sides. 
A  railroad  is  an  improved  highway,  on  which 
certain  modern  appliances  are  used.  It  will 
not,  as  a  general  rule,  serve  fully  the  purposes 
for  which  it  was  intended,  unless  the  connec- 
tions between  it  and  other  like  highwavs 
which  cross  or  touch  it  are  improved  in  like 
manner,  and  the  same  modern  appliances  are 
used  in  passing  from  one  road  to  another  over 
those  connections. 

Again,  why  is  not  the  doctrine  advanced 
by  appellant  a  two  edged  sword?  If  the  legis- 
lature cannot  compel  the  making  of  such 
connections,  because  there  is  nothing  in  the 
charter  expressly  authorizing  or  requiring  the 
making  of  them,  why  is  it  not  ultra  vires  un- 
der such  a  charter,  and  without  exprcBs  legis- 
lative authority,  to  make  such  connections 
voluntarily?  But  who  will  contend  that  a 
railroad  company  may  not,  without  express 
authority,  and  as  incidental  to  its  general 
powers,  connect  its  track  with  the  tracks  of 
other  railroads  that  extend  to  its  road  at  its 
ends,  or  intersect  it  at  its  sides.  Appellant's 
property  is  dedicated  to  public  use,  *  'is  affected 
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-with  a  public  interest/'  and  the  legislature 
certainly  has  the  power  to  regulate  that  use 
in  a  reasonable  manner,  unless  appellant's 
charter  expressly  protects  it  from  such  regu- 
lation. See  Munn  v.  lUinoia,  94  U.  S.  126, 24  L. 
ed.  84;  State  v  Wabash,  St.  L.  &  R  R,  Co.  88 
Mo.  144;  AUnutt  v.  Inglis,  12  East,  527;  Lord 
Hale's  Treatise  De  Jure  Maris,  1  Hargraves, 
Law  Tracts,  6.  Appellant  was  chartered  to 
serve  the  public  within  the  scope  of  its  char- 
ter powers  and  franchises,  in  the  best  and 
most  efficient  manner  possible.  It  was  not,  as 
it  seems  to  contend,  chartered  to  obstruct 
public  trafQc  or  serve  the  public  the  least  that 
self-interest  might  dictate.  Appellant  cannot 
be  allowed  to  obstruct  the  course  of  public 
traffic  under  the  claim  that,  by,  putting  in  this 
connection  and  letting  such  traffic  take  its 
course,  appellant  will  lose  a  large  amount  of 
revenue  which  it  would  otherwise  earn.  If, 
by  reason  of  putting  in  the  connection,  its 
revenues  will  be  so  reduced  that  it  will  not, 
on  its  whole  business,  receive  a  reasonable 
compensation  for  its  services,  its  remedy  is 
by  a  readjustment  of  the  whole  or  such  part 
of  its  schedule  of  rates  and  fares  as,  uoder 
the  circumstances^  ought  to  be  readjusted,  in 
order  to  enable  it  to  earn  such  reasonable 
compensation. 

It  is  contended  that,  even  if  the  connections 
were  made,  neither  railway  company  could 
be  compelled  to  deliver  its  loaded  cars  to  the 
other,  to  be  carried  with  their  contents  to 
their  destination  over  the  road  of  such  other; 
that  to  compel  appellant  to  deliver  up  its  cars 
to  be  carried  away  from  the  line  of  its  road 
to  distant  points  would  be  in  violation  of  its 
charter  contract,  and  unconstitutional;  that, 
for  this  reason,  it  is  useless  to  compel  the 
making  of  the  connection  in  question,  and 
therefore  the  legislative  act  fails  of  its  pur- 
pose, and  is  unconstitutional  and  void.  Such 
interchange  of  cars  between  different  railroads 
is  a  common  and  almost  universal  practice; 
yet,  there  are  few  railroad  charters  which  ex- 
pressly authorize  this  practice.  It  would 
hardly  be  contended  that  such  an  act  of  inter- 
change is  ultra  vires  on  the  part  of  a  railroad 
company  whose  charter  is  silent  as  to  such  au- 
thority. As  incidental  to  the  operation  of  its 
road,  a  railroad  company  has  the  power  to  in- 
terchange cars  with  other  connecting  com- 
panies, and  this  is  the  ordinary  and  usual  way 
of  doing  business.  We  are  clearly  of  the 
opinion  that  the  legislature  has  the  power  to 
compel  a  common  carrier  to  do  business  in  the 
ordinary  and  usual  way,  and  therefore  may 
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compel  such  interchange  of  cars  as  incidental 
to  the  business  for  which  the  company  was 
chartered.  The  supreme  court  of  Iowa 
reached  the  same  conclusion  in  Burlingtem,  G. 
R.  <Sb  N.  R.  Co.  V.  Dey,  82  Iowa,  312.  12  L.  R. 
A.  436,  8  Inters.  Com.  Rep.  584.  See  also 
AtchUan,  T.  <t  S.  F.  R.  Co,  v.  Denver  <fe  JV:  O. 
R.  Go.  110  U.  S.  667,  28  L.  ed.  291;  Petrria  iSt 
P.  U.  R.  Co.  V.  Chicago,  R.  I.  db  P.  R.  Co.  109 
111.  185.  50  Am.  Rep.  605;  Micliigan  C.  B.  Co. 
V.  Smithson,  45  Mich.  212;  Staie  v.  Wabaah,  St. 
L.  dt  P.  R.  Co.  83  Mo.  144. 

The  statute  provides:  "In  the  event  that 
said  railway  companies  fail  to  establish 
through  joint  rates,  or  fail  to  establish  and 
charge  reasonable  rates  for  such  through  ship- 
ments. ...  it  shall  be  the  duty  of  the  rail- 
road and  warehouse  commission  of  this  stale 
.  .  .  to  establish  reasonable  joint  rates  for 
the  shipment  of  freight  and  cars  over  any 
two  or  more  connecting  lines  of  railroad  in 
this  state,  and  to  prescribe  the  reasonable 
rules  under  which  any  such  cars  so  transferred 
shall  be  returned."  Laws  1895,  p.  214,  §  3- 
(C).  Appellant  suggests  that  cases  may  ari^e 
where  it  would  be  compelled  to  deliver  its 
cars  to  another  carrier,  who  is  insolvent,  or 
where  the  couplings,  air  brakes,  or  other  ap- 
pliances of  the  cars  of  one  of  the  carriers  will 
not  match  with  those  of  the  other,  and  where 
it  would  be  unsafe  to  haul  such  other  cars.. 
It  is  only  necessary  to  say  that  such  cases  can 
be  disposed  of  when  they  arise.  There  is  no 
suggestion  that  this  is  any  such  a  case.  Ap- 
pellant seems  to  contend  that  this  statute  at- 
tempts to  make  the  two  or  more  railroad  com- 
panies partners  for  the  purposes  of  such  a 
through  shipment;  that  it  attempts  to  compel 
the  making  of  a  joint  shipping  contract  by 
which  each  company  will  be  liable  for  all  the 
defaults  of  the  others  in  the  through  shipmeni; 
and  that,  therefore,  the  statute  is  unconstitu- 
tional and  void.  The  statute  merely  provides 
that,  in  case  all  the  railroad  companies  con- 
cerned in  the  through  shipment  Jail  to  fix  a 
reasonable  total  sum  for  the  total  haul,  the 
commission  shall  do  so  for  them.  There  is 
nothing  in  this  which  requires  any  company 
to  assume  any  liability  beyond  its  own  line 
for  the  acts  of  others  in  making  the  haul. 

There  is  nothing  in  the  suggestion  that  the 
two  appellants  are  competing  roads,  within 
the  terms  of  subdivision  F  of  §  3  of  said  stat- 
ute, at  least  as  far  as  regards  the  traffic  for 
which  the  connection  in  question  is  required. 

This  disposes  of  the  case,  and  the  judgment 
appealed  from  is  affirmed. 
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Gratz  v.  Land  &  Ritbr  Improvement  Co. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,   SEVENTH  CIRCUIT. 


ADderson GRATZ,  Trustee,  etc.,  etal.,  Appta., 

t>. 

LAND  &  RIVER  IMPROVEMENT  COM- 

PANY  et  al. 

(53  IT.  S.  App.  499;  82  Fed.  Hep.  S81;  27  C.  C.  A.  905.) 

1.  Recorded,  bat  nnacknowledged, 
aigA'OomentB  regarding  land  may  be  ood- 
sidered  In  an  action  to  quiet  title  under  a  statute 
making  them  evidence  in  cases  brought  after  its 
passage,  although  a  portion  of  the  relief  asked  is 
injunction  against  an  ejectment  suit  begun  be- 
fore the  passage  of  the  act. 

8*  A  strict  construction  will  not  be 
placed  upon  a  power  of  attorney  to 
oonvey  an  interest  in  land  after  the  lapse  of 


many  years,  the  effect  of  which  would  be  to  op- 
pose the  clear  Intent  of  the  parties  and  devest 
titles  acquired  in  good  faith  under  it. 

3.  A  recorded  power  of  attorney  to  con- 
vey land  is  not  revoked  by  an  unrecorded  con- 
veyance of  the  land  by  the  principal  so  as  to  de- 
feat titles  subsequently  acquired  in  good  faith 
from  the  attorney. 

4.  Claimants  nnder  a  deed  prior  in 
time  but  subsequent  in  record  in  order 
to  defeat  after  a  great  lapse  of  time  a  subse- 
quent deed  first  recorded,  have  the  burden  of 
showing  notice  or  fraud  on  the  part  of  the  sub- 
sequent grantees. 

5.  A  conveyance  of  a  certain  number 
of  undivided  acres  out  of  a  tract  of  land  is 
not  void  for  uncertainty. 


Note.— Separation  of  riparian  rigkis  from  upland,  i 

If  a  person  owns  both  the  banks  and  bed  of  the 
stream  or  body  of  water  the  authorities  agree 
that  he  may  separate  them  and  convey  the  one 
without  the  other.  Where  he  does  not  own  the 
water,  but  has  only  the  rights  of  a  riparian  owner 
therein,  there  is  some  conflict  as  to  his  power  to 
effect  the  separation. 

One  man  may  have  the  river  and  another  the 
soil  adjacent.    Hale,  De  Jure  Maris,  chap.  1. 

One  man  may  own  the  k)ed  of  a  stream  and  an- 
other may  own  its  banks.  Rockwell  v.  Baldwin, 
£8  IlL  22. 

The  proprietor  of  adjoining  land,  who  is  also  the 
owner  of  the  bed  of  the  streami  may  convey  the 
bed  of  the  stream  separate  from  fhe  land  which 
bounds  it.  Ben.  Hartshorn,  v.  Wright,  Pet  C.  C. 
64:  Child  V.  Starr,  4  UUI,  309. 

The  submerged  land  may  be  reserved  and  sold 
separately  from  the  upland.  Axline  v.  Shaw,  85 
71a.  a05. 28  L.  R.  A.  891:  State  v.  Black  River  Phos- 
phate Co.  82  Fla.  82,  21  L.  R.  A.  189. 

The  owner  of  the  bed  of  a  river  and  of  the  up- 
land may  separate  the  ownership  of  the  one  from 
the  other.  Smith  v.  Ford,  48  Wis.  164:  Norcross  v. 
Griffiths,  65  Wis.  609,  56  Am.  Rep.  642;  Elliott  v. 
Baird.  26  Grant,  Ch.  (JJ.  C.)  549. 

In  Massachusetts  tbe  owners  of  upland  to  which 
flats  adjoin  may  sell  the  upland  without  the  flats 
or  the  flats  without  tbe  upland.  Btorer  v.  Free- 
man, 6  Mass.  436,  4  Am.  Dec.  165;  BarKer  v.  Bates, 
18  Pick.  286.  23  Am.  Dec.  678;  Mayhew  v.  Norton,  17 
Pick.  867,  28  Am.  Deo.  300;  Valentine  v.  Piper,  22 
Pick.  8S,  83  Am.  Dec.  715;  Drake  v.  Curtis,  1  Cusb. 
806;  Knight  v.  Wilder,  2  Cush.  190,  48  Am.  Dec.  U60: 
Saltonstall  v.  Proprietors  of  Boston  Pier,  7  Cush. 
202;  Doaoe  v.  Willoutt,  5  Gray,  828,  66  Am.  Dec. 
aeO;  Porter  v.  Sullivan,  7  Gray,  441. 

And  the  same  is  true  in  Maine.  Deering  v.  Pro- 
prietors of  Long  Wharf,  25  Me.  51;  Pike  v.  Munroe. 
86  Me.  809,  68  Am.  Dec.  751;  Stone  v.  Augusta,  46 
He.  137:  Hill  v.  Lord,  48  Me.  83;  Abbott  v.  Treat, 
78  Me.  121. 

It  is  competent  for  the  riparian  proprietor  to  sell 
bis  upland  to  the  top  or  edge  of  the  bank  of  the 
river,  and  to  reserve  the  stream  or  flats  below 
high- water  mark,  if  he  does  it  by  clear  and  specific 
boundaries.  People,  Highway  Comrs.,  v.  Madison 
County  Supers.  126  111.  21. 

Right  of  flshing. 

The  owner  of  upland  has  a  right  of  fishery  adja- 
cent to  his  shore,  which  is  capable  of  alienation. 
Fitzgerald  v.  Faunce,  46  N.  J.  L.  536. 

The  owner  of  soil  beneath  water  may  convey  his 
fishing  privileges  separate  from  tbe  upland.    Mat- 
thews V.  Treat,  75  Me.  694. 
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Right  of  wharfage. 

I  The  right  of  wharfage  may  be  separated  from 
I  the  uplafnd.  Simons  v.  French,  26  Conn.  846;  La- 
dies^ Seamen^s  Friend  Soo.  v.  Salstead,  68  Conn. 
144. 

The  owner  of  improvements  which  have  been 
made  in  front  of  his  property  has  a  right  to  convey 
them  separate  from  the  upland.  Goodsell  v.  Law- 
son,  42  Md.  348. 

The  owner  of  land  bordering  on  a  river  may  sell 
his  land  and  retain  his  statutory  right  to  build 
wharves  into  the  river.  Hastings  v.  Grimshaw,  153 
Mass.  497, 12  L.  R.  A.  617. 

The  owner  of  land  bounded  on  navigable  waters 
may  reserve  to  himself  his  right  to  build  wharves 
when  he  conveys  away  the  hind  above  high- water 
mark,  or  he  may  grant  it  to  another  to  enjoy. 
Parker  v.  West  Coast  Packing  Co.  17  Or.  610, 5L.  R. 
A.  61.  In  that  case  the  right  was  held  to  be  an  in- 
corporeal hereditament.  Later  Oregon  cases,  how- 
ever, have  dented  the  existence  of  any  right  to 
wharf  out. 

In  Hagan  v.  Gaskill.  42  N.  J.  Eq.  215.  there  was  a 
lease  of  the  right  to  build  a  pier,  and  it  was  up- 
held in  favor  of  a  mechanic's  lien  as  against  the 
grantor. 

But  in  Iowa  it  has  been  held  that  tbe  right  of  the 
owner  of  land  upon  the  bank  of  a  stream,  the  bed 
of  which  he  does  not  own,  to  construct  piers  and 
landing  places,  is  not  a  subject  of  independent  sale. 
Musser  v.  Hershcy,  42  Iowa,  356. 

Mere  riparian  rights. 

If  the  owner  of  upland  conveys  by  metes  and 
bounds  a  portion  of  the  flats  lying  in  front  of  the 
upland,  leaving  a  portion  of  the  flats  unconveyed 
outside  beyond  tbe  conveyed  portion  cut  off  from 
tbe  upland,  the  grantee  wiU  take  tbe  right  to  re- 
claim and  use  the  outer  flats  with  the  portion  defi- 
nitely conveyed.  New  Haven  S.  B.  Co.  v.  Sorgent,^ 
60  Conn.  199,  47  Am.  Rep.  682.  Tbis  ruling  is  put 
upon  the  ground  that  tbe  grantor  had  not  the  title, 
but  only  an  incorporeal  hereditament.  In  the  shore^ 
and  public  policy  dictates  that  the  right  to  reclaim 
land  and  construct  wharves  should  be  in  someone 
In  respect  to  all  parts  of  the  sbore  in  a  harbor. 
And  if  the  grantee  has  not  tbe  right  no  one  has. 
But  it  is  expressly  stated  that  the  decision  is  rested 
on  the  particular  circumstanoes  of  tbe  case. 

A  mere  right  of  getting  seaweed  on  the  beach  ia 
front  of  land  is  an  incorporeal  hereditament,  and 
cannot  be  severed  from  the  estate  to  which  it  is  an- 
nexed.   Phillips  V.  Rhodes,  7  Met.  322. 

So,  it  has  been  held  that  if  the  owner  of  the  up- 
land does  not  own  the  land  under  water  he  cannot 
upon  conveying  his  upland  reserve  his  right  to  ap- 
ply to  the  state  authorities  for  a  grant  of  such 
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>6*  Title  to  a  proportionate  share  of 
land  under  water,  depending  on  title  to 
the  upland,  will  pass  by  a  deed  of  a  certain 
number  of  undivided  acres  out  of  tbe  tract  of 
upland  bordering  on  the  water. 

(October  4, 1897.) 

APPEAL  by  defeDdants  from  a  decree  of 
the  Circuit  Court  Of  the  United  States 
for  the  Western  District  of  Wisconsin  in  favor 
of  complainant  in  a  suit  brought  to  quiet  title 
to  certain  real  estate  and  restrain  the  prosecu- 
tion of  an  ejectment  suit  to  recover  possession 
thereof.    Affirmed, 

Before   Wooda^  Jenkins,  and  Showalter,  Cir- 
'Cuit  Judges. 

Statement  by  Jenkins,  Circuit  Judge: 
Fractional  section  16  in  township  49  north, 


of  range  14  west,  in  the  county  of  Douglas 
and  state  of  Wisconsin,  is  bounded  on  the 
north  and  west  by  the  St.  Louis  river  and  St. 
Louis  bay.  The  section  was  surveyed  by  the 
government  of  the  United  States  in  the  year 
1854,  and  according  to  that  survey  and  the 
plat  thereof  returned  to  the  general  land  office 
of  the  United  States,  and  filed  in  the  office  of 
the  surveyor  general,  the  section  contained 
522.80  acres  of  land,  as  follows:  The  northeast 
fractional  quarter,  180.25;  the  northwest  frac- 
tional quarter,  86.50;  the  southwest  fractional 
quarter,  146.05;  the  southeast  quarter,  160. 
Under  the  school -land  grant  of  the  enabling 
act  admitting  the  state  of  Wisconsin  into  the 
Union,  approved  August  6,  1846  (9  Stat,  at  L. 
56,  chap.  89).  this  section,  with  others,  was 
granted  to  the  state  of  Wisconsin  for  school 
purposes.     On  August  4,  1855,  Frederick  J. 


land.  £.  G.  Blakslee  Mffr.  Co.  v.  E.  G.  Blakslee's 
Sods  Iron  Works,  129  N.  Y.  155,  Aifirminfir  50  Hun, 
dOO. 

And  the  same  rule  was  followed  in  People,  Blaks- 
lee. V.  Land  Office  Corors.  30  N.  Y.  S.  R.  643. 

In  Steele  v.  Sanchez,  72  Iowa,  65,  where  the  ques- 
tion was  as  to  the  title  to  certain  stone  in  the  bed 
of  the  stream  whicb  the  owner  of  tbe  upland  had 
attempted  to  convey  to  a  third  person,  the  court 
said  tbe  grantor  bad  certain  riffbts  t)etween  bigh 
and  low  water  mark,  but  those  rights  were  pecu- 
liar to  himself,  and  were  not  the  subject  of  sale  or 
transfer  independently  of  a  conveyance  of  tbe  land 
to  whicb  those  rigbts  were  appurtenant.  In  that 
case  tbe  riparian  owner  had  not  a  title  to  the  bed 
•of  the  stream. 

In  Massachusetts  it  has  t)een  held  that  there  is  no 
legal  impediment  to  a  grant  of  land  without  a 
water  privilege  or  to  a  grant  of  water  privilege 
without  tbe  land.    Ashley  v.  Pease,  18  Pick.  268. 

The  owner  may  sell  tbe  land  without  the  privi- 
lege of  the  stream.  Hatch  v.  Dwight,  17  Mass.  208, 
2  Am.  Dec.  145. 

In  Dexter  Sulphite  Pulp  &  Paper  Co.  v.  Fronte- 
nac  Paper  Co.  20  Misc.  442,  a  reservation  of  water 
rights  was  enforced. 

There  may  be  a  severance  of  an  owner ^s  private 
right  of  use  and  occupation  in  a  public  body  of 
water  from  his  adjacent  upland.  Concord  Mfg. 
Co.  V.  Robertson,  66  N.  H.  1, 18  L.  R.  A.  670. 

A  riparian  owner  conveying  land  adjacent  to 
navigable  waters  may  so  limit  his  grant  as  to  re- 
serve to  himself,  not  only  his  riparian  privileges  in 
tbe  waters,  but  also  sutisequent  accretions  to  the 
soil  formed  by  the  operation  of  natural  causes. 
People,  Burn  ham,  v.  Jones,  112  N.  Y.  607. 

In  Lake  Superior  Land  Co.  v.  Emerson,  38  Minn. 
406,  it  was  held  that  riparian  rights  belong  and  are 
incident  to  the  abutting  shore,  and  cannot  be  sev- 
ered and  transferred  apart  from  tbe  shore. 

But  the  owner  of  the  upland  may  by  a  convey- 
ance estop  himself  from  asserting  his  riparian 
rights.  Miller  v.  Mendenball,  43  Minn.  05, 8  L.  R. 
A.  80. 

And  the  Lake  Superior  Land  Company  Case  was 
overruled  in  Hanford  v.  St.  Paul  &  D.  R.  Co.  43 
Minn.  104, 110,  7  L.  R.  A.  722. 

And  tbe  new  doctrine  was  followed  in  Oilt)ert  v. 
Eldridge,  47  Minn.  210, 13  L.  R.  A.  411;  Gilbert  v. 
Emerson,  65  Mmn.  254;  Bradshaw  v.  Duluth  Im- 
perial Mill  Co.  52  Minn.  60. 

Upon  the  partition  of  land  the  riparian  rights 
connected  with  it  may  be  left  to  be  held  in  com- 
mon.   Organ  v.  Memphis  &  L.  R.  R.  Co.  61  Ark.  285. 

Ca«eit  merely  recognizing  the  doctrine. 
Head  v.  Chesbrough,  13  Ohio  C.  C.  854,  Affirming 
4  Ohio,  N.  P.  73,  recognizes  the  right  of  the  ripa- 
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rian  owner  to  separate  the  water  rights  from  tbe 
upland. 

And  the  same  Is  true  of  Day  v.  Pittsburg,  Y.  ft 
C.  R.  Co.  44  Ohio  St.  406. 

In  Gouverneur  v.  National  loe  Co.  184  N.  Y.  355, 
18  L.  R.  A.  606^  it  seems  to  be  assumed  that  the 
water  mfght  have  heen  severed  from  the  upland  by 
proper  calls  in  the  conveyance. 

In  Palmer  v.  Farrell,  120  Pa.  162,  it  is  assumed 
that  the  rights  may  be  separated  frotn  tbe  upland. 

In  St.  Louis  V.  Rutz,  138  U.  8.  226, 34  L.  ed.  Ml^ 
there  was  a  contention  that  a  grant  of  land  did  not 
pass  title  to  the  land  below  low-water  mark,  but 
tbe  court,  without  questioning  the  fact  that  a  sepa- 
ration of  the  title  could  be  made  at  low-water 
mark,  held  that  by  the  terms  of  the  deed  tbe  whole 
title  of  the  grantor  bad  passed. 

In  Jones  v.  Janney,  8  Watts  &  8.  443, 42  Am.  Dea 
aoe,  it  is  said  that  flats  pass  by  a  deed  of  upland,  'if 
not  expressly  excluded." 

And  that  case  was  followed  in  Risdon  v.  Phila- 
delphia, 18  W.  N.  C.  73. 

Adverse  possession. 


Title  to  flats  may  be  acquired  by  adverse  ] 
sion.  Boston  v.  EUchardson,  106  Mass.  353;  Treat 
V.  Cbipman,  35  Me.  84;  Clancey  v.  Houdlette,  80  Me. 
451. 

PartUion, 
A  landowner  cannot  dedicate  tbe  banks  of  a  river 
to  public  use,  and  reserve  to  himself  the  interest  in 
th«  river  bed  and  landing.    Godfrey  v.  Alton,  12 
Dl.  37,  52  Am.  Dec.  476. 


Method  of  separatum. 

If  the  water  is  non-navigable  a  conveyance  by 
metes  and  bounds  which  excludes  tbe  water  will 
not  pass  title  to  it  Lembeck  v.  Nye,  47  Ohio  St. 
336,  8  L.  R.  A.  578. 

The  owner  of  city  lots  bordering  on  a  waters 
course  may  sell  the  lots  separate  from  the  water 
right,  but  the  intention  to  do  so  must  be  plain,  and 
it  will  not  be  sufficient  merely  to  plat  tbe  property 
with  a  line  running  along  the  shore.  Watson  v. 
Peters,  28  Mich.  508. 

When  tbe  trustee  of  a  town  site  advertises  and 
sells  a  lot  bounded  on  a  stream,  and  on  the  same 
day,  and  as  part  of  the  same  sale,  he  sells  the  bed 
of  the  stream  to  another  person,  an  intention  is 
shown  to  separate  tbe  ownership  ot  the  lied  of  the 
stream  from  that  of  tbe  land,  and  it  will  over* 
come  tbe  presumption  that  a  deed  to  a  lot  on  a 
stream  carries  tbe  title  to  tbe  center.  Denver  v. 
Pearce,  18  Colo.  383.  H.  P.  P. 
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Whittaker,  William  Herbert,  Frank  Perfect, 
and  Wellington  Gregory  agreed  with  M.  W. 
McCracken  (for  A.  S.  Mitchell  and  others)  by 
an  instrument  in  writing  under  their  respec- 
tive hands  and  seals,  but  not  acknowledged, 
and  recorded  in  the  register's  o£9ce  of  Douglas 
county  on  the  9th  day  of  July,  1856,  substan- 
tially, that  the  parties  first  named  should  pro- 
ceed to  the  capital  of  Wisconsin,  and  purchase 
school  section  16,  and,  upon  receiving  title 
thereto  from  the  state,  should  convey  to  Mc- 
Cracken or  Mitchell,  or  such  others  as  Mc- 
Cracken might  request,  a  full,  equal,  undi- 
vided one  half  of  the  section,  in  fee  simple. 
McCracken  therein  agreed  to  convey  to  one 
James  A.  Markland  an  undivided  sixteenth  of 
an  undivided  one  half,  to  be  conveyed  to  him 
upon  payment  within  one  year  from  that  date 
by  Markland  of  a  one-sixteenth  part  of  the  ex- 
penses incurred  by  McCracken.  On  August 
17,  1855,  Mitchell  agreed  with  McCracken,  by 
instrument  under  their  respective  hands  and 
i«eals  (witnessed  by  Whittaker.  but  not  ac- 
knowledged by  the  parties  thereto,  and  re- 
corded July  24,  1856),  upon  payment  by  Mc- 
Cracken within  a  year  of  an  amount  equal  to 
one  half  of  the  sums  paid  in  that  time  by  Mit- 
chell, to  convey  to  McCracken  an  undivided 
half  of  the  undivided  half  of  the  section.  By 
these  arrangements  the  title  to  the  section  was 
designed  to  be  vested  as  follows: 
A.  S.  Mitchell,  an  undivided  i...  130.70 acres 
jVI.  W.  McCracken,  an  undi- 
vided i 130.70   " 

Herbert,  an  undivided  i 65.85   ** 

Perfect,  an  undivided  i 65.85    " 

Whittaker,  an  undivided  i 65.85   " 

Oregory,  an  undivided  i 65.35    " 

Total 522.80acres 

The  undivided  quarters  owned  by  Mitchell 
and  McCracken  were  subject  to  the  right  of 
Markland  to  an  undivided  one  thirty-second. 
December  7,  1855,  Herbert  and  wife  executed 
a  power  of  attorney  to  Whittaker  and  Perfect, 
authorizing  them  to  convey,  in  whole  or  in 
separate  parcels,  "a  certain  tract  of  land,  with 
the  appurtenances,  whereof  we  are  seised  in 
fee,"  described  as  follows:  "The  undivided 
one  fourth  of  the  school  section  in  township 
49,  of  ranee  fourteen  (14)  west."  On  June  2. 
1856,  the  Four  pre  emptors  executed  to  Joseph 
O.  Wilson  a  bond  conditioned  to  convey  an 
undivided  one-eighth  part  of  the  section  when 
the  title  should  become  perfected  in  them. 
This  instrument  was  executed  on  the  part  of 
Herbert  by  his  attorneys  in  fact,  and  recorded 
on  the  2d  day  of  June,  1856.  On  June  18. 
1856,  the  state  of  Wisconsin,  by  its  governor 
and  secretary  of  state,  issued  patents  for  the 
land  in  question,  as  follows:  To  Herbert,  for 
the  northeast  fractional  quarter  of  section  16, 
containing  130.35  acres,  to  Perfect,  the  north- 
west fractional  quarter  of  section  16,  contain- 
ing 86.50  acres;  to  Gregory,  the  southwest 
fractional  quarter  of  section  16,  containing 
146.05  acres:  to  Whittaker,  the  southeast  quar- 
ter of  section  16,  containing  160  acres.  It 
would  appear  that  these  patents  were  irregular 
or  invalid  because  not  executed  by  the  com- 
missioners of  school  and  university  lands.  To 
cure  the  error,  proper  patents  executed  by  the 
latter  officers  were  issued  November  26, 1861, 
40  L.  a  A. 


to  the  same  parties,  and  for  the  quarter  sec- 
tions as  stated.  On  July  7,  1856,  Perfect, 
Whittaker,  Gregory,  and  Herbert  (the  deeds 
of  the  latter  being  executed  by  Whittaker  and 
Perfect,  his  attorneys  in  fact)  executed  to  Mit- 
chell, each,  two  deeds,  which  conveyed  to  him 
the  quarter  sections  by  them  respectively  en- 
tered, thus  veslinff  the  entire  legal  title  to  the 
section  in  Mitchell.  At  the  same  time,  Mit- 
chell conveyed  to  Perfect,  Gregorjr,  Herbert, 
and  Whittaker,  jointly,  the  undivided  half  of 
section  16,  the  deed  reciting,  '*Tbe  intention 
of  this  deed  being  to  convey  to  each  of  said 
four  parties  of  the  second  part,  Frederick  J. 
Whittaker,  Frank  Perfect,  Wellington  Greg- 
ory, and  William  Herbert,  the  undivided  one- 
fourth  part  of  said  undivided  half  of  said  sec- 
tion hereby  conveyed."  By  these  deeds  the 
title  of  the  section  was  vested,  or  supposed  to 
be  vested,  an  undivided  one  half  in  Mitchell, 
and  an  undivided  one  eighth  in  each  of  the 
four  pre-emptors.  On  July  8,  1856,  Herbert 
deeded  to  Mitchell  "all  of  bis  right,  title,  and 
interest  in  section  16.  being  the  undivided  one- 
fourth  part  of  the  undivided  one  half  of  said 
section."  This  deed  was  not  recorded  until 
July  15,  1856,  and  was  executed  by  Herbert 
in  person.  On  July  9,  1856,  Herbert,  by  his 
attorneys  in  fact,  executed  to  James  A.  Mark- 
land  an  undivided  one  thirty-second  part  of 
the  section .  This  deed  was  recorded  the  same 
day.  On  that  day  Whittaker,  Gregory,  Per- 
fect, and  Herbert  (by  his  attorneys,  Whit- 
taker and  Perfect)  deeded  to  Joseph  G. 
Wilson  an  undivided  one-sixteenth  of  the  sec- 
tion. This  deed  was  also  recorded  on  that 
day.  If  the  two  deeds  named  take  precedence 
of  the  deed  from  Herbert  to  Mitchell,  the  lat- 
ter would  own  the  following  interests  in  the 
section :  An  undivided  one  half  under  deeds 
from  all  the  pre  emptors.  261.40  acres;  under 
deed  from  Herbert,  40.84  acres;  total,  802.24 
acres.  Mitchell  deeded,  July  7,  1856,  to  Jo- 
seph G.  Wilson,  an  undivided  one  thirty-sec- 
ond; on  May  4,  1857,  to  Edmund  H.  Taylor, 
Jr.,  *'an  undivided  57  acres"  of  the  section;  on 
February  18,  1858,  to  M.  W.  McCracken,  "the 
undivided  fourth  part  of  section  16  .  .  . 
minus  8  acres,  and  supposed  to  contain  122.70 
acres,  more  or  less,  and  situated  on  the  bay  of 
St.  Louis,  in  the  county  aforesaid. "  This  deed 
purported  to  be  executed  and  to  be  received  in 
abrogation  of  any  other  deed  of  land  in  that 
section  made  by  Mitchell  to  McCracken,  and 
in  discharge  of  all  bonds  given  by  Mitchell  to 
convey  land  in  that  section.  On  February  26, 
1861,  Mitchell  conveyed  to  certain  trustees  for 
Mary  B.  Mitchell,  his  wife,  and  her  four  chil- 
dren, 114.86  acres,  undivided,  in  section  16, 
and  afterwards  on  February  19,  1874  (his 
former  wife  having  died,  and  he  having  there- 
after intermarried  with  Nellie  B.  Mitchell, 
who  joined  in  the  deed),  conveyed  to  certain 
trustees  in  trust  for  the  children  of  Mary  B. 
Mitchell  '*an  undivided  interest,  amounting  to 
114.86  acres,"  in  the  section.  Mitchell  died 
on  May  1,  1882,  and  his  heirs  and  the  trustees 
under  the  trust  deed  in  December,  1882,  ex- 
ecuted conveyances  to  John  C.  Spooner  of 
106.21  acres,  undivided.  Upon  the  assump- 
tion that  Mitchell  acquired  from  Herbert  40.84 
acres,  ma'king,  with  the  previous  conveyance 
to  him  by  the  pre-emptors,  a  total  of  302.24 
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acres  owned  by  him,  he  would  seem  to  have 
conveyed  to  his  triifitees  8.15  acres  more  than 
he  owned. 

The  appellee  the  Land  &  River  Improve- 
ment Company  acquired  the  title  under  these 
several  owners  to  the  522.80  acres,  assuming 
the  validity  of  the  conveyances  by  Herbert, 
through  his  attorneys  in  fact,  to  Markland  and 
to  Wilson.  Anderson  Gratzas  trustee  and  the 
other  appellants  represent  the  interest,  if  any, 
existing  in  Mitchell,  his  children  or  heirs,  re- 
maining undisposed  of.  This  property  re- 
mained vacant  until  the  year  1884,  and  is  now 
incorporated  within  the  limits  of  the  city  of 
Superior.  Prom  erosion  by  the  waters  of  the 
river  or  bay  of  St.  Louis,  the  acreage  of  the 
upland  is  now  reduced  to  424.98  acres.  On 
April  4.  1887,  under  a  statute  of  the  state  of 
Wisconsin,  the  commissioners  of  Douglas 
county  established  a  dock  line  in  front  of  this 

Eroperty,  which  was  approved  by  the  United 
lates  War  Department  December  5, 1894.  The 
east  and  south  boundary  lines  of  section  16, 
prolonged  to  meet  this  dock  line,  would  in- 
clude an  area  of  8H7.66  acres.  It  was  stipu- 
lated as  a  fact,  subject  to  objection  to  its  ma- 
teriality, that  neither  Mitchell  nor  any  of  his 
children  supposed  that  the  section  in  contro- 
versy contained  more  than  522.80  acres,  as 
stated  in  the  government  survey,  until  about 
the  year  1890,  when  the  surviving  children 
were  advised  by  their  counsel  that  the  section 
extended  to  the  thread  of  the  current  of  the 
St.  Louis  river,  bounding  the  section  on  the 
northwest.  In  November,  1890,  the  present 
appellants  brought  ejectment  in  the  circuit 
court  of  the  state  of  Wisconsin  for  the  county 
of  Douglas  aj^ainst  the  present  appellees  tore- 
cover  an  undfvided  ^  of  the  section,  which 
suit  was  removed  to  the  circuit  court  of  the 
United  States  for  the  western  district  of  Wis- 
consin. Thereafter,  in  the  year  1892,  the  ap- 
peWee  the  Land  &  Hiver  Improvement  Com- 
pany filed  its  bill  in  the  latter  court  to  restrain 
the  proceedings  in  the  action  at  law,  and  to 
quiet  the  title  to  the  section;  setting  forth  at 
length  the  history  of  the  devolution  of  the  title, 
ana  praying  that  its  title  and  possession  of  the 
premises  might  be  quieted  in  the  complainant 
by  decree  of  the  court,  and  that  the  parties  de- 
fendant to  the  bill  asserting  any  title  or  claim 
to  the  lands  in  question  may  be  decreed  to  re- 
lease the  same  to  the  complainant  therein.  To 
this  bill  the  present  appellants  duly  answered, 
setting  forth  their  claim  of  title,  and  they  also 
filed  their  cross  bill ,  asking  that  they  be  de- 
creed to  be  the  owners  in  common  of  the  un- 
divided ii  of  the  section;  that  all  instruments 
of  conveyance  specifying  undivided  acres  of 
the  section  shall  be  equivalent  onlv  to  a  con- 
veyance of  an  undivided  interest,  of  which  the 
numerator  shall  be  the  specified  number  of 
acres  in  the  deed,  and  the  denominator  the  en- 
tire acreage  of  the  section,  whether  upland  or 
overlaid  with  water;  and  that  their  title  be 
quieted  as  against  the  claim  of  all  the  defend- 
ants to  the  cross  bill.  This  cross  bill  was  duly 
answered,  and  a  replication  was  filed.  And  at 
the  hearing  a  decree  was  rendered  in  behalf  of 
the  orif^inal  complainant,  the  Land  &  River 
Improvement  Company,  the  appellee  here, 
quieting  and  confirming  its  title  to  the  section, 
enjoining  the  prosecution  of  the  action  ineject- 
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ment,  and  decreeing  that  the  appellants  have 
no  right,  title,  or  interest  in  or  to  any  of  the 
land,  privileges,  appurtenances,  or  water 
rights,  or  anv  right  in  the  bed  of  any  stream 
or  streams  aajoining  the  section. 

MeMTS.  I.  M.  Earle  and  Henry  S.  Wil- 
cox* for  appellants: 

A  power  of  attorney  to  sell  specific  real  es- 
tate can  confer  no  original  authority  to  sell 
real  estate  not  described  therein. 

Romter  v.  Bossiter,  8  Wend.  494,  24  Am. 
Dec.  62;  JSandford  v.  ffandy.  28  Wend.  260; 
Gilbert  v.  JJowe,  45  Minn.  121;  Dodge  v.  Hop- 
kins, 14  Wis.  681;  Penfold  v.  Warner,  96 
Mich.  179. 

Parol  evidence  is  not  admissible  to  enlarge 
the  powers  conferred. 

Mechem,  Agency.  §  801;  18  Am.  &  £ng. 
Enc.  Law,  p.  871. 

The  conveyance  made  to  Markland  by  the 
attorneys  in  fact  of  Herbert  and  wife  was 
void  because  Herbert  and  wife  did  not  own 
the  interest  sought  to  be  conveyed  at  the  time 
of  the  conveyance,  and  the  deed  was  not  au- 
thorized by  the  power  of  attorney,  and  was 
never  subsequently  ratified,  and  the  power 
had  already  been  exhausted  by  a  previous  ex- 
ercise. 

Mechem,  Agency,  §  201. 

When  the  object  of  the  agency  is  accom- 
plished by  other  means  the  agent's  authority 
is  terminated. 

Mechem,  Agency,  §§  202,  223,  225;  Ahern 
V.  Baker,  84  Minn.  98;  1  Am.  &  Ener.  Enc. 
Law.  p.  444;  Walker  v.  Deaison,  86  111.  142; 
GUbert  v.  Holmes,  64  HI.  548;  Torre  v.  TkUU. 
25  La.  Ann.  418;  8imo7itan  v.  First  Nat.  Bank, 
24  Minn.  216;  Botte  v.  Band,  111  Ind.  206. 

IsTo  notice  is  necessary  to  terminate  a  spedsl 
agency. 

Ahern  v.  Baker,  84  Minn.  98;  Mechem, 
Agency,  §  225;  Sirachan  v.  Mvxlote,  24  Wis. 
21;  Fellows  v.  Hartford  d  N.  Y.  S.  B.  Co.  88 
Conn.  197;  Wharton.  Agency,  §  HI;  Parsons, 
Contr.  §  78,  7th  ed.  74. 

Leaving  out  the  question  of  agency,  to  pre- 
vail over  a  prior  unrecorded  deed,  according 
to  the  rule  in  Wisconsin,  the  burden  is  on  conT- 
plainant  to  show  Markland  a  purchaser  in 
good  faith. 

Lamps  V.  Kennedy,  56  Wis.  249;  Prickett  v. 
Muck,  74  Wis.  199;  Boone  v.  ChiUs,  10  Pet 
211,  9  L.  ed.  400;  Simmons  Creek  Coal  Co.  v. 
Dorati,  142  U.  S.  417,  85  L.  ed.  1068;  SiUyman 
V.  King,  86  Iowa,  207. 

Nor  can  the  payment  of  a  consideration  be 
proved  by  recitals  in  the  deed  except  as  be- 
tween the  parties  thereto. 

Hogdon  v.  Green,  56  Iowa,  788;  Rush  v. 
Mitchell,  71  Iowa,  388;  Shoticell  v.  Harrison, 
22  Mich.  410;  Williams  v.  Shelly,  87  N.  Y. 
875. 

The  undivided  acre  deeds  only  convey  the 
number  of  acres  designated  therein,  and 
should  not  be  extended  to  embrace  more  by 
construction,  and  parol  evidence  is  not  admis- 
sible for  that  purpose. 

United  States  v.  Fossat,  20  How.  413.  15  L. 
ed.  944;  U7iion  Stock  Yards  cfe  T.  Co.  v.  West- 
ern Land  db  C.  Co.  18  U.  S.  App.  488.  59  Fed. 
Rep.  49.  7  C.  C.  A.  660;  Howev.  Barker,  John- 
son, N.   Z.  (S.  C.)  506;  Locke  v.  Whiting,  10 
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Pick.  279:  Child  y.  Wells.lS  Tick.  121;  Butler 
V.  Oale,  27  Vt.  739;  Pride  v.  Lunt,  19  Me.  115; 
8nodgra88  v.  Ward,  3  Hay w.  (Tenn.)  40;  Clarke 
V.  iMiicasUr,  36  Md.  196,  11  Am.  Rep.  486; 
Palmer  v.  Albee,  50  Iowa,  429;  Tliayer  v.  Fin- 
ton,  108  N.  Y.  894;  Coleman  v.  Manhattan 
Beach  Improv.  Co.  94  N.  Y.  229;  Dr^w  v.  5tfl»/T{, 
46  N.  Y.  204;  Kirkland  v.  TFo^,  3  Rich.  L. 
4,  45  Am.  Dec.  752;  3  Washb.  Real  Prop.  5th 
€d.  §  429;  Sugden,  VcDdors.  220;  Starkie,  Ev. 
10th  ed.  698;  Clifton  v.  Walmedey,  5  T.  R. 
564;  Elofrwn  v.  Lindsay,  90  Wis.  203;  Bloio 
V.  Vaughan,  105  N.  C.  198;  Ca%9idy  v.  CharUs- 
town  Fite  Cents  Sav.  Bank,  149  Mass.  325. 

Mitchell  did  not  know  that  he  owned  land 
under  the  St.  Louis  river  at  the  time  he  made 
the  conveyances,  and  if  he  bad  conveyed  more 
than  he  intended  to  from  ignorance  be  would 
have  been  entitled  to  relief  in  equity. 

15  Am.  &  Eng.  Enc.  Law,  pp.  639.  640,  and 
cases  cited;  2  Pom.  Eq.  Jur.  §  849;  Fly  v. 
Brooks,  64  Ind.  50;  Irick  v.  Fulton,  3  Gratt. 
193. 

The  deeds  could  not  be  reformed  without 
sbowing  a  material  mistake  by  most  clear  and 
satisfactory  evidence. 

Newton  v.  Holley,  6  Wis.  592. 

The  land  under  water  did  not  pass  as  appur- 
tenant to  that  on  the  shore. 

HarHs  y.  Elliott,  10  Pet.  53.  9  L.  ed.  844; 
Jackson,  Yates,  v.  Hathaway,  15  Johns.  447,  8 
Am.  Dec.  263;  Webber  v.  Eastern  R  Co.  2  Met. 
161;  Trustees  of  Schools  v.  8ehroll,  120  111.  509, 
«0  Am.  Rep.  575;  Child  v.  Starr,  4  Hill,  369; 
Angell,  Highways,  §  314;  Re  Popple  <fc  B.'s 
Contract,  25  Week.  Rep.  248;  Shands  v.  Trip- 
let,  5  Rich.  Eq.  76. 

Each  state  has  the  right  to  deal  for  itself 
with  the  land  underlying  the  waters  within  its 
borders. 

Weber  v.  State  Harbor  Comrs.  85  U.  8.  67- 
66,  21  L.  ed.  801,  802;  Hoboken  y.  Pennsyl- 
vania R.  Co.  124  U.  S.  659,  81  L.  ed.  548;  St. 
Zouis  y.  Rutz,  188  U.  S.  226.  34  L.  ed.  941; 
Barney  v.  Keokuk,  94  U .  8.  324,  24  L.  ed.  224. 

Under  the  Wisconsin  law  the  patent  to 
%  16  carried  the  legal  title  of  the  bed  of  the 
stream  to  mid  channel. 

Jones  y.  Pettibone,  2  Wis.  308;  Walker  v. 
Shepardson,  4  Wis.  486,  65  Am.  Dec.  324;  01- 
son  v.  Merrill,  42  Wis.  212;  Norcross  v.  Qrif- 
JUhM,  65  Wis.  699,  56  Am.  Rep.  642;  Allen  v. 
Weber,  80  Wis.  531.  14  L.  R.  A.  361. 
?^  The  supreme  court  of  Minnesota  has  adopted 
the  same  rule. 

Miller  v.  Mendenhall,  43  Minn.  95,  8  L.  R. 
A.  89;  Oilbert  v.  Eldridge,  47  Minn.  210,  13  L. 
R.  A.  411. 

The  undivided  acre  deeds  are  void  for  un- 
certainty under  the  Wisconsin  rule. 
~  Johnson  v.  Ashland  Lumber  Co,  52  Wis.  458; 
Moulton  y.  Egery,  75  Me.  487;  Yandell  v. 
Pugh,  63  Miss.  296;  Plenny  v.  Ferrill  (Miss.) 
11  8o.  6. 

The  grant  of  a  given  quantity  of  land,  a 
parcel  of  a  tract,  if  valid,  makes  the  grantee  a 
tenant  in  common  in  the  proportion  that  that 
parcel  grafted  sustains  to  the  entire  tract. 

Sefiencks  v.  Enwy,  24  Cal.  110;  Smith  v. 
Crawford,  81  111.  295;  BatUl  y.  Smith,  14  Gray, 
497;  Freeman,  Coten.  §  96. 

The  undivided  acre  tax  deeds  are  invalid  for 
40  L.  R.  A. 


uncertainty,  and  the  statute  of  limitations  can- 
not make  them  effective. 

Pearce  v,  Perkins,  70  Miss.  276;  Lander  v. 
Bromley,  79  Wis.  372;  OHf^h  v.  Utley,  7Q 
Iowa,  292;  Ellsworth  v.  Nelson,  81  Iowa,  57; 
Smith  V.  Blackiston,  82  Iowa,  240;  Wofford  v. 
MeKinna,  23  Tex.  45;  Morgan  v.  Smith,  70 
Tex.  687;  Tram  Lumber  Co.  v.  Hancock,  70 
Tex.  312;  Yandell  v.  Pugh,  68  Miss.  296; 
Moulton  v.  Egery,  75  Me.  487;  Shackleford  v. 
Bailey,  35  111.  387;  Roberts  v.  Deeds,  67  Iowa, 
323;  Ijyon  County  Comrs.  v.  Qoddard,  22  Kan. 
889;  Head  v.  James,  13  Wis.  741;  Johnson  v. 
A^land  Lumber  Co.  62  Wis.  458;  Campbell  v. 
Packard,  61  Wis.  88;  Marx  v.  Hanthom,  148 
U.    8.  172,  37  L.  ed.  410. 

Ordinarily  in  the  granting  of  injunction  to 
restrain  an  ejectment  proceeding  the  complain- 
ant is  required  to  confess  judgment  in  the 
ejectment  proceedings. 

Turner  v.  American  Baptist  Missionary 
Union,  6  McLean,  849;  Matheics  v.  Douglass, 

I  Cooke  (Tenn.)  136;  Trousdale  v.  MaxweU,  6 
Lea,  161;  Henrys.  Tupper,  27  Vt.  518;  10 
Am.  «&  Eng.  Enc.  Law,  p.  891. 

A  court  of  equity  will  not  interfere  with  a 
suit  at  law  where  there  is  a  legal  defense. 

High,  Inj.  96;  Hapgood  v.  Hewitt,  119  U.  8. 
226,  30  L.  ed.  369;  Ham  v.  Schuyler,  2  Johns. 
Ch.    140;     Carroll  v.  Sand,   10   Paige,    298; 
Johnson  v.  McArthur,  64  N.  C.  675. 
On  rehearing. 

HoytY.  Jones,  31  Wis.  389,  when  construed 
in  the  light  of  the  facts  actually  before  the 
court  and  actually  decided,  does  not  support 
the  court's  views. 

Prickett  v.  Muck,  74  Wis.  199;  Lampe  v. 
Kennedy,  56  Wis.  249. 

Instead  of  requiring  the  plaintiff  to  sustain 
the  allegations  of  his  petition,  the  opinion  re- 
quires the  defendant  to  prove  that  they  are  not 
true,  a  position  contrary  to  the  maxims  of 
pleading  and  the  rules  of  evidence. 

Prickett  v.  Muck,  74  Wis.  199;  Boone  v. 
Chiles,  10  Pet.  211,  9  L.  ed.  400. 

In  construing  a  statute  a  prospective  and 
not  retrospective  construction  is  preferred. 

Warshung  v.  Hunt,  47  N.  J.  L.  266. 

A  statute  will  not  be  given  a  retroactive 
effect  unless  such  Is  the  unequivocal  or  una- 
voidable implication  of  its  words. 

McOeehanv.  Burke,  37  La.  Ann.  156;  State 
V.  LittUfield,  93  N.  C.  614;  State  v.    At  wood, 

II  W"is.  428;  United  States  v.  Starr,  Hempst. 
469. 

Your  honors  erroneously  resorted  to  extrane- 
ous evidence  to  construe  the  undivided  acre 

United  States  v.  Fossat,  20  How.  413,  15  L. 
ed.  944;  Howe  v.  Barker,  Johnson,  N.  Z.  (8. 
C.)  506;  Locke  v.  Whiting,  10  Pick.  279; 
Child  V.  Wells,  13  Pick.  121;  Clarke  v.  Lancas- 
ter, 36  Md.  196.  11  Am.  Rep.  486;  Palmer  v. 
Albee,  50  Iowa,  429;  Thayer  v.  Finton,  108  N. 
Y.  894;  Drew  V.  Swift,  A^  N.  Y.  204;  8  Washb. 
Real  Prop.  5th  ed.  p.  429;  Sugden,  Vendors, 
p.  220;  Starkie,  Ev.  10th  ed.  p.  698. 

Land  under  streams  is  not  a  mere  easement, 
it  is  land  bestowing  upon  the  owner  all  it  con- 
tains from  the  center  of  the  earth  to  the  zenith, 
subject  only  to  the  easement  in  the  public.  It 
is  never  allowed  to  pass  as  an  appurtenance. 
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Jack»on,  Tates,  v.  Hathaway,  15  Johns.  447, 
8  Am.  Dec.  263;  Webber  v.  Eastern  R.  Co.  2 
Met.  151;  Trustees  of  Schools  v.  SchroU,  120 
111.  509,  60  Am.  Rep.  575;  Child  v.  Starr,  4 
Hill,  869;  Angell.  Highways,  §  314;  Re  Pop- 
pie  &  B:s  Contract,  25  Week.  Rep.  248;  Shands 
V.  THplet,  5  Rich.  Eq.  76. 

Messrs.  John  C*  Spooner  and  A.  L* 
Sanborn,  for  appellees: 

The  owner  of  land  bordering  upon  a  naviga- 
ble stream  owns  to  the  center  of  the  stream  by 
a  conclusive  presumption  of  law. 

Nor  cross  v.  Qriffitht^,  65  Wis.  599,  56  Am. 
Rep.  642;  Kenyon  v.  Knipe,  46  Fed.  Rep.  309; 
Illinois  C.  R  Co.  v.  Illinois,  146  U.  B.  887,  435, 
86  L.  ed.  1018,  1035;  Wisconsin  River  Improv. 
Co,  V.  Lyons,  30  Wis.  61;  St.  Paul  d  P.  R. 
Co.  V.  Sehurmeier,  7  Wall.  272,  19  L.  ed.  74 

When  Mitchell  conveyed  the  undivided  57 
acres  in  "section  16"  he  referred  to  the  section 
16  of  the  government  survey,  and  could  only 
mean  to  con vey  57  acres  out  of  the  522.80  acres 
laid  down  as  section  16  on  the  official  plat. 

Schenk  V.  Evoy,  24  Cal.  110;  Jackson,  Qarn- 
sey,  V.  Livingston,  7  Wend.  136:  Corbin  v. 
Jackson,  Garnsey,  14  Wend.  619.  28  Am.  Dec. 
550;  LickY.  CDonnell,  3  Cal.  63,  58  Am.  Dec. 
883;  Gibbs  v.  Swift,  12  Cush.  898:  Sheafe  v. 
Wait,  80  Vt.  735;  Freeman,  Coten.  §  96,  citing 
cases  above  referred  to:  Smithy.  Crawford,  81 
m.  296;  Small  v.  Jenkins,  16  Gray,  155;  Bat- 
tel V.  Smith,  14  Gray,  497;  Buck  v.  Squiers,  22 
Vt.  484. 

While  the  ownership  of  land  in  the  bed  of 
navigable  waters  is  in  the  riparian  proprietor, 
in  the  technical  sense,  yet  this  ownership  is 
quite  different,  legally,  from  ownership  of  the 
land  above  high-water  mark.  A  man  can 
hardly  be  said  to  be  the  owner  of  land  from 
which  he  may,  without  the  slightest  compen- 
sation, be  wholly  excluded. 

Cohn  V.  Wausau  Boom  Co.  47  Wis.  314. 

Attorneys  in  fact  have  no  right  to  give  away 
their  principal's  land. 

GamjMl  v.  Camrhell,  57  Wis.  288;  Meade  v. 
Brothers,  28  Wis.  689. 

The  nine  deeds  of  July  7,  1856,  from  the 
pre- emptors  to  Mitchell,  and  from  Mitchell 
back  to  them,  are  all  to  be  read  together,  as 
parts  of  the  same  transaction,  substantially 
leaving  the  title  to  one  half  of  the  section  in 
the  four  pre- emptors,  as  it  had  been  before  the 
deeds  were  made. 

CorneU  v.  Todd,  2  Denio.  180;  Norton  v. 
Kearney,  10  Wis.  444;  White  v.  CotzJiausen, 
129  U.  S.  329,  82  L.  ed.  677;  Winner  v.  Hoyt, 
66  Wis.  227,  57  Am.  Rep.  257;  Bobbins  v.  Webb, 
68  Ala.  398;  Eaton  v.  Trowbridge,  38  Mich. 
455;  Lord  CromwelVs  Case,  2  Coke,  69;  Har- 
mondY.  Richards,  10  Hare,  81;  Thompson  v. 
Webster,  4  De  G.  «fc  J.  604;  Hopgood  v.  Ernest, 
8  De  G.  J.  &  8.  116;  FarroiresY.  farmer,  2 
Rolle,  Rep.  245;  Thurmanv.  Cooper,  2  Rolle, 
Rep.  23;  Eavergill  v.  Hare,  Cro.  Jac.  510; 
Addison  v.  Otway,  2  Mod.  288;  Elphinstone, 
Deeds,  7;  HoUaday  v.  Land  <fc  Riter  Improv. 
Co.  18  U.  S.  App.  308,  57  Fed.  Rep.  774.  6  C. 
C.  A.  560. 

It  is  presumed  that  Markland  and  Wilson 
had  no  notice  of  the  prior  deed  to  Mitchell, 
and  that  they  are  within  the  protection  of  the 
recording  act. 

Lampe  v.   Kennedy,  56  Wis.  249;  Hoyt  v. 
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Jones,  81  Wis.  389;  Cutler  v.  James,  64  Wis. 
173.  54  Am.  Rep.  603;  Boggs  v.  Varner,  6 
Watts  &  8.  474;  2  White  &  Tudor,  Lead.  Cas. 
inEo.  228,224. 

If  It  were  shown  affirmatively  that  Mitchell 
searched  the  record,  exercising  ordinary  care, 
and  had  no  notice  of  the  agreements  or  deeds 
to  Markland  and  Wilson,  the  form  of  his  deed 
from  Herbert  would  not  prevent  him  from  be- 
ing a  purchaser  for  value  without  notice. 

Moelle  V.  Sherwood,  148  U.  8.  21,  87  L.  ed. 
350. 

Such  a  deed,  however,  purports  to  convey 
only  such  estate  as  the  grantor  actually  has,  as 
between  the  parties,  and  unless  the  grantee 
first  records  it. 

Hanriek  v.  Patrick,  119  U.  8.  156.  175,  30 
L.  ed.  896,  406. 

On  rehearing. 

The  purchaser  with  notice  from  a  grantor 
without  notice  is  protected   by  the  recording 

Pringle  v.  Dunn,  87  Wis.  449,  19  Am.  Rep. 
772;  Wade,  Notice.  2d  ed.  §  62. 

A  most  important  reason  why  this  case  is 
not  considered  as  pending  when  the  act  of  1891 
took  effect  is,  that  under  no  circumstances 
could  those  agreements  have  been  offered  in 
evidence  in  the  ejectment  suit. 

Johnson  v.  Christian,  128  U.  8.  374,  33  L. 
ed.  412;  Langdon  v.  Sfierwood,  124  U.  8.  74, 
31 L.  ed.  344. 

Mr.  Alfred  D.  Eddy  for  Standard  Oik 
Co.,  appellee. 

Jenkins,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

It  is  urged  that  the  court  should  not  con- 
sider the  record  of  the  unacknowledged  agree- 
ments of  the  parties  to  this  title.  It  is  enacted 
by  chapter  288  of  the  Laws  of  Wisconsin  of 
1891,  published  April  24.  1891,  that  all  agree- 
ments relating  to  sales  and  conveyances  of 
land,  or  of  any  interest  therein,  which  have 
not  been  acknowledged  but  which  shall  have 
been  recorded  in  the  proper  register's  office  for 
twenty  years,  may  be  proved  and  admitted  in 
evidence,  by  the  production  of  the  record  of  a 
duly  certified  copy,  with  the  same  effect  hs  if 
such  instrument  had  been  properly  acknowl- 
edged. The  act  contains,  however,  a  proviso 
that  its  provisions  should  not  affect  any  pend- 
ing suit  or  proceeding.  This  bill  was  hied  on 
December  15,  1892---nearly  twenty  months 
after  the  publication  of  the  act.  It  is  true  that 
the  action  in  ejectment  was  instituted  in  No- 
vember, 1890,  and  prior  to  the  act,  but  that 
action  and  the  question  of  competent  evidence 
upon  the  trial  of  that  action  are  not  before  us. 
The  bill  here  is  one  to  quiet  the  title,  the  re- 
straining of  the  prosecution  of  the  action  at 
law  being  merely  incidental  relief  to  effectu- 
ate the  decree  in  this  suit  The  act  Is  mani- 
festly applicable  here,  however  ineffectual  it 
might  prove  to  sanction  the  introduction  in 
evidence  of  the  recorded  but  unacknowledged 
agreements  upon  the  trial  of  the  suit  in  eject- 
ment. We  think  these  instruments  are  prop- 
erly before  us  for  consideration,  under  the  pro- 
visions of  the  statute  in  question. 

It  is  clear  that  the  parties  contemplated  that 
the  four  pre-emptors  should  obtain  the  title  to 
section  16  as  tenants  in  common, — each  to 
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owD  an  undivided  one-fourth.  All  the  agree- 
ments speak  thus;  but  when  it  came  to  the 
entry  of  the  land,  either  because  of  the  cus- 
tom of  the  land  office  of  the  state,  or  through 
error,  the  title  was  taken  to  each  quarter  sec- 
tion in  severalty.  Each  pre-emptor  then  con- 
veyed to  Mitchell  the  quarter  section  entered 
by  him,  and  Mitchell  at  the  same  time  con- 
veyed to  the  four  pre- emptors  an  undivided 
one  half  of  the  whole,  thus  placing  the  title  as 
originally  designed.  The  power  of  attorney 
from  Herbert  to  Whittaker  and  Perfect  under 
date  of  December  7. 1855,  before  the  legal  title 
was  obtained,  authorizes  a  convevance  of  a 
certain  tract  of  land,  whereof  Herbert  was 
seised  in  fee,  described  as  the  one  undivided 
one  fourth  of  the  section,  and  was  clearly 
made  in  view  of  the  agreement  of  the  parties 
to  obtain  undivided  interests  in  the  section. 
By  the  subsequent  deeds  inter  parUs  the  title 
was  placed  as  originally  contemplated.  We 
cannot,  therefore,  doubt  that  the  power  of  at- 
torney was  effectual  to  authorize  a  conveyance 
of  the  undivided  interest  of  Herbert.  Such 
was  the  practical  construction  placed  upon  the 
instrument  by  all  the  parties,  and  Herbert,  by 
his  subsequent  deed,  sanctioned  such  construc- 
tion of  it.  We  cannot  at  this  late  day  give  to  the 
instrument  the  strict  construction  contended 
for,  which  runs  counter  to  that  placed  upon  it 
by  those  interested,  and  which  would  be  ef- 
fectual to  oppose  the  clear  Intent  of  the  par- 
ties, and  to  devest  titles  acquired  in  good  faith 
under  it. 

We  proceed  to  inquire  with  respect  to  the 
validity  of  the  deeds  to  Wilson  and  to  Mark- 
land  under  this  power  of  attorney.  It  is  ob- 
jected to  their  validity  that  the  execution  by 
Herbert  to  Mitchell  of  the  deed  of  July  8, 1856, 
of  all  his  interest  in  section  16  accomplished 
the  object  of  the  agencv  created  by  the  power 
of  attorney,  terminated  the  authority  of  the 
agents,  and  that  notice  of  such  termination  was 
not  essential.  The  objection  cannot  be  sus- 
tained. The  power  of  attorney  was  recorded, 
fl:iving  notice  to  the  world  of  the  author- 
ity of  the  agents.  The  law  requires  that 
the  termination  of  that  authority,  to  be 
effective  against  purchasers  in  good  faith 
from  the  attorney,  should  be  likewise  recorded. 
It  may  be  conceded  that  the  conveyance  by 
Herbert,  in  a  sense,  terminated  the  agency, 
because  the  subject-matter  upon  which  the 
agency  operated  was  disposed  of  by  his  deed ; 
but,  tbe  deed  not  having  been  recorded,  the 
termination  of  tbe  agency  was  not  effective 
against  those  dealing  in  good  faith  with  the 
agents,  for  without  notice  of  revocation  the 
parties  were  justified  in  acting  upon  the  pre- 
sumption of  the  continuance  of  the  agency. 
Hatch  V.  Coddingion,  95  U.  S.  48.  24  L.  ed.  889: 
fkmthern  L,  Ins.Go,  v.  McCain,  96  U.  S.  84.  24 
L.  ed.  658;  Johnson  v.  Christian,  128  U.  S.  874, 
381.  32L.  ed.  412.  414. 

It  is  further  objected  that  the  deed  from 
Herbert  to  Mitchell,  being  prior  in  point  of 
time,  although  subsequent  in  point  of  record, 
was  effectual  to  pass  the  title  of  the  premises, 
and  was  valid  against  the  whole  world,  except 
bona  fide  purchasers  for  value,  without  notice, 
and  that  the  burden  of  proof  with  respect  to 
the  bona  fides  of  the  deeds  subsequent  in  date, 
but  prior  of  record,  is  cast  upon  those  claim- 
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ing  under  them.  This  presents  a  question  not 
altogether  without  difficulty,  and  in  respect 
to  which  the  authorities  are  not  wholly  at 
agreement.  Jackaon,  Rounds,  v.  M'Chesney,  T 
Cow.  360,  17  Am.  Dec.  521;  Wood  v.  Chapin, 
13  N.  Y.  509,  67  Am.  Dec.  62;  ShottoeU  v. 
Harrison,  22  Mich.  410:  ffoytv.  Jones,  81  Wis. 
389.  404;  Lampe  v.  Kennedy,  56  Wis.  249; 
Gutter  V.  James,  64  Wis.  178, 179,  54  Am.  Rep. 
603;  Priekett  v.  Muck,  74  Wis.  199,  206.  In 
the  state  of  New  York  it  is  ruled  that  under 
the  recording  act  the  junior  purchaser,  whose 
deed  is  first  recorded,  is  presumptively  a  bona, 
f  de  purchaser  for  a  valuable  consideration, 
without  notice,  and  that  the  burden  of  proof  to 
the  contrary  rests  upon  the  senior  purchaser, 
whose  deed  has  not  been  recorded.  In  Mich- 
igan it  is  held  that  the  burden  is  upon  him 
who  claims  b^  vjrtue  of  priority  of  record  to 
show  affirmatively  the  payment  of  a  valuable 
consideration,  but  that  the  burden  is  upon  hin^ 
claiming  under  a  deed  of  prior  date,  but  sub- 
sequent record,  to  show  that  such  purchaser 
under  the  deed  having  priori tv  of  record  bad 
notice  of  the  prior,  unrecorded  deed.  Shot- 
toeU V.  Harrison,  22  Mich.  410.  This  ruling 
is  founded  upon  the  notion  that,  the  payment 
of  the  purchase  price  being  peculiarly  within 
the  know  led  p;e  of  the  grantee  under  the  deed 
having  priority  of  record,  the  law  would  not 
impose  the  burden  of  proving  the  negativd- 
fact  upon  the  opposite  party.  In  this  ca^ie 
there  was  a  very  able  and  strong  dissent  by 
Campbell,  Ch.  J.,  to  the  effect  that  there  is  no 
ground  for  any  such  distinction,  and  that  the 
burden  rests  upon  the  party  claiming  under 
the  unrecorded  deed.  In  Hoyt  v.  Jones,  31  Wis. 
389,  404,  the  supreme  court  of  Wisconsin  for 
the  first  time  considered  the  subject,  and. in  an 
able  opinion  by  Chief  Justice  Dixon, concurred 
with  the  dissenting  opinion  of  Chief  Justice 
Campbell,  and  with  the  decisions  of  the  state 
of  New  York,  and  held  that  the  law  would  not 
presume  fraud  or  bad  faith  on  the  part  of  the 
subsequent  purchaser,  and  that  the  grantee  un 
der  the  unrecorded  deed,  being  a  party  in  the 
wrong,  by  omitting  to  record  his  deed,  must 
assume  the  burden  of  showing  a  want  of  con- 
sideration or  notice  in  the  purchaser  under  tbe 
deed  having  a  priority  of  record;  and  this,  we 
think,  is  tbe  better  rule,  because,  as  suggested 
by  Chief  Justice  Campbell,  any  other  doctrine 
would  render  the  registry  laws  of  very  little 
value,  especially  in  a  case  like  the  present,  in 
which  we  are  dealing  with  transactions  of  over 
forty  years  ago.  The  witnesses  to  tbe  trans- 
action may  have  died,  or  may  have  become  in- 
accessible. If  the  prior  record  deed  was 
fraudulent,  Mitchell  had  ample  means  to  pro- 
tect his  title  by  resorting  to  the  courts  at  a 
time  when  the  transaction  was  fresh,  and  the 
witnesses  to  it  were  living  and  could  be  ob- 
tained. His  delay  is  that  which  at  this  time 
renders  proof  difficult,  and  it  seems  but  just, 
under  such  circumstances,  that  the  burden 
should  be  cast  upon  him  and  those  claiming 
under  him,  rather  than  that  the  law  should  in- 
dulge tbe  presumption  that  these  deeds  exe- 
cuted almost  simultaneously  with  Mitchell's 
were  fraudulent.  There  is  no  proof  here  of 
the  time  of  the  delivery  of  the  deed  to  Mitchell. 
It  was  not  recorded  for  a  week  after  its  exe- 
cution.    Mitchell  and  his  heirs  rely,  as  they 
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probably  may,  upon  the  presumption  of  law 
that  it  was  delivered  at  its  date.  But,  to  ef- 
fectuate tliat  presumption,  it  seems  unjust  that 
we  should  indulge  the  further  presumption 
that  the  grantees  of  the  recorded  deed  were 
guilty  of  fraud,  which  is  never  to  be  presumed. 
The  authority  of  Hoyt  v.  Jone«  is  thought  to 
be  weakened  by  the  subsequent  decisions  in 
the  supreme  court  of  Wisconsin.  In  Lampe 
V  Kennedy,  56  Wis.  249,  it  was  ruled  that 
between  the  subsequent  purchaser,  whose  deed 
is  first  recorded,  and  one  not  claiming  under 
the  grantee  in  the  prior  conveyance,  the  burden 
is  upon  the  latter  to  show  notice  of  the  prior 
conveyance,  and  want  of  valuable  considera- 
tion. No  one  will  dispute  the  correctness  of 
the  rule,  but  Mr.  Justice  Lyon,  after  rightly 
deciding  the  point,  enlarges  in  the  following 
language:  "Probably,  also^in  a  contest  be- 
tween two  grantees  of  the  same  grantor  (the 
last  deed  being  of  record  and  the  first  unre- 
corded) the  onus  would  be  upon  the  junior 
grantee  to  show  that  he  purchased  in  good 
faith  for  a  valuable  consideration." 

This  observation  is  purely  obiter ,  was  made 
without  any  reference  to  the  prior  decision  of 
the  court  in  Hoyt  v.  Jones,  and  is  not  author- 
ity. In  Cutler  v.  James,  64  Wis.  173,  179.  54 
Am.  Rep.  60S,  the  point  does  not  appear  to 
have  received  much  consideration,  but  the 
opinion  indicates  that  the  burden  of  proof 
may  be  shifted  from  one  party  to  the  other, 
according  to  the  circumstances  of  the  case. 
There  was  no  direct  evidence  on  the.  one  side 
or  the  other  with  respect  to  notice  of  the  prior, 
unrecorded  deed,  but  certain  inferences  from 
the  facts  indicated  want  of  notice;  and  the 
court  held  that  the  burden  was  upon  the  party 
claiming  under  the  prior,  unrecorded  deed. 
There  was  no  reference  to  the  case  of  Hoyt  v. 
Janes.  This  case  supports,  rather  than  ques- 
tions, the  doctrine  of  Hoyt  v,  Jones.  In  Prtckett 
V.  Muck,  74  Wis.  199,  206,  the  court  ruled  that, 
because  the  defendant  was  shown  to  have  act- 
ual notice  of  the  existence  of  the  will  and  the 
death  of  the  testator  at  the  time  that  he  took  a 
conveyance  of  the  property  from  the  grantee 
in  the  deed  having  priority  of  record,  he  could 
not  be  entitled  to  the  protection  of  the  statute 
without  showing  that  his  grantor  was  a  pur- 
chaser in  good  faith  and  for  a  valuable  consid- 
eration, r^o  reference  is  made  to  the  case  of 
Hoyt  V.  Jones,  except  that  it  is  cited  approv- 
ingly upon  another  point.  The  case  seems  to 
have  turned  largely  upon  a  question  of  plead- 
ing, and  there  is  no  indication  that  the  court 
designed  to  overrule  its  former  decisions.  We 
are  satisfied  that  the  rule  in  Hoyt  v.  Jones  is 
the  better  rule  to  work  out  substantial  justice. 
If  the  rule,  however,  were  otherwise,  there  are 
here  certain  facts,  and  inferences  which  we 
may  properly  indulge  from  the  facts,  which 
we  think  should  avail  to  shift  the  burden  upon 
the  appellants,  if  it  originally  rested  upon  the 
opposite  party.  The  deed  to  Mitchell  is  dated 
July  8.  It  was  retained  from  the  record  until 
July  15.  On  July  9  the  two  deeds  were  exe- 
cuted by  Herbert]!  by  his  attorneys,  to  Wilson 
and  Markland,  respectively,  and  were  recorded 
on  the  same  day.  The  four  pre-emptors  had, 
on  the  2d  day  of  June  previous,  executed  to 
Wilson  a  bond  conditioned  to  convey  to  him 
an  undivided  one- eighth  part  of  the  section 
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when  the  title  should  become  perfected  in 
them.  This  instrument  acknowledges  the 
payment  of  the  consideration  of  $900,  was 
executed  on  the  part  of  Herbert  by  his  attor- 
neys in  fflct,  and  was  recorded  on  the  2d  day 
of  June,  1856.  By  this  instrument  Wilson  ob- 
tained an  equitable  interest  in  the  land,  of 
which  Mitchell  had  constructive  notice  by  the 
record  at  the  time  of  the  execution  to  him  by 
Herbert  of  the  deed  dated  July  8,  1856.  We 
cannot  doubt,  moreover,  that  Mitchell  bad 
also  actual  notice  of  the  equitable  title  of  Wil- 
son, and  agreed  to  assume,  and  did  assume,  in 
part,  the  obligation  of  the  pre-emptors  to  con- 
vey; for  on  the  7th  day  of  July,  1856,  the  day 
previous  to  the  conveyance  by  Herbert  to  him, 
Mitchell  conveyed  to  Wilson  an  undivided  one- 
thirty-second  part  of  the  section.  This  con- 
veyance is  by  the  answer  asserted  to  have  been 
in  compliance  with  the  undertaking  of  Herbert 
on  the  bond,  but  the  further  allegation  that  it 
was  in  full  satisfaction  of  that  obligation  ia  not 
proved,  and  cannot  be  assumed,  because  it  "wks 
a  conveyance  of  but  one-fourth  part  of  the 
amount  agreed  to  be  conveyed.  The  two  con- 
vevances  vested  in  Wilson  an  undivided  three 
thirty- seconds  of  the  section,  whereas  by  the 
bond  he  was  entitled  to  an  undivided  one- 
eighth;  and  the  record  does  not  satisfactorily 
account  for  the  deficiency,  unless  it  be  repre- 
sented in  the  deed  to  Markland  made  in  pur- 
suance of  some  arrangement  between  the  par- 
ties. The  consideration  stated  in  the  various 
deeds  and  in  the  bond  lend  some  countenance 
to  the  view  that,  as  between  the  pre-emptora 
and  Mitchell,  one  half  of  the  equitable  right  of 
Wilson  was  by  agreement  imposed  upon  the 
undivided  half  which  was  conveyed  to  Mitch- 
ell. In  this  connection  the  language  of  the 
deed  by  Herbert  to  Mitchell  is  not  with- 
out significance.  There  is  enough,  however, 
to  show  that  Mitchell  had  both  constructive 
and  actual  knowledge  of  the  equitable  rights 
of  Wilson,  and  took  the  title  from  Herbert 
subject  to  them.  We  perceive,  therefore,  no 
reason  upon  which  the  conveyance  to  Wilson 
under  power  of  attorney  can,  upon  this  rec- 
ord, be  successfully  impeached;  and  we  think, 
aside  from  any  general  rule,  that  the  circum- 
stances cast  the  burden  of  proof  upon  those 
claiming  under  the  deed  prior  in  date  but  sub- 
sequent^of  record. 

The  equities  with  respect  to  the  deed  to 
Markland  are  less  clear  and  strong,  but  yve 
think  there  is  sufQcient  to  impose  the  burden 
of  proof  upon  the  claimants  under  the  unre- 
corded deed.  There  does  not  appear,  it  is 
true,  to  have  been  any  written  agreement  by 
Herbert  to  convey  to  Markland;  but  before 
the  entry  of  the  land  there  was  an  agreement 
by  McCracken  to  convey  to  Markland  an  un- 
divided one-thirty-second  part  of  the  section, 
upon  payment  of  a  certain  proportion  of  the 
expense  to  be  incurred.  This  appeared  in  the 
agreement  with  the  original  pre-emptors,  and 
it  is  under  this  agreement  that  Mitchell  ob- 
tained his  title.  Wilson  did  not  obtain  all  the 
land  to  which  he  was  entitled,  and  for  which 
he  had  paid.  An  undivided  one- thirty-second 
part  was  retained,  which  corresponds  witli  the 
amount  agreed  to  be  sold  to  Markland  upon 
payment  by  him  of  his  proportionate  part  of 
the  expenses  incurred.    The  land  was  entered. 
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^t  the  price  of  $1.25  an  acre,  and  Markland 
was  entitled  to  receive  16.83  acres.  The  con- 
sideration mentioned  in  the  deed  from  Herbert 
to  him  was  $20.  We  cannot,  of  course,  say 
that  there  was  an  arrangement  between  Mitch - 
-ell,  Markland,  McCracken,  and  Herbert  by 
which  the  obligation  to  convey  to  Markland 
was  imposed  upon  Herbert,  but  the  indications 
point  in  that  direction.  Mitchell,  in  convey- 
ing to  McCracken  the  undivided  one-fourth  of 
the  section,  retained  8  acres, — just  one  half  of 
the  acreage  to  which  Markland  was  entitled, — 
which  would  indicate  that  McCracken  and 
Mitchell  each  assumed  the  obligation  to  con- 
vey to  Markland  one  half  of  the  amount  to 
which  he  was  entitled.  At  this  late  day  it 
-doubtless  would  be  impossible  to  ascertain 
with  precision  just  what  was  agreed  between 
the  parties.  It  is  pertinent  to  observe  that 
•down  to  the  time  of  his  death,  in  1882,  Mitch- 
ell claimed  to  have  no  remaining  interest  in 
the  section,  and  to  have  conveyed  all  his  in- 
terest in  trust  for  his  childreu.  This 'deed,  it 
is  true,  upon  the  assumption  of  the  validity  of 
the  deeds  to  Markland  and  to  Wilson,  con- 
Teyed  8  acres  more  than  he  owned ;  but,  if  he 
had  claimed  those  deeds  to  be  void,  there 
would  have  remained  16.83  acres  unconveyed 
by  the  trust  deed.  It  is  not  surprising  that 
transactions  of  nearly  fifty  years  ago,  and 
with  respect  to  lands  of  but  nominal  value, 
should  be  obscure  and  inexact.  We  think 
there  is  enough  to  show  that  Mitchell  had 
recognized  this  deed  to  Markland  to  such  an 
extent  that  the  burden  of  proving  that  it  was 
not  executed  for  a  valuable  consideration  is 
imposed  upon  those  claiming  under  him,  even 
if  we  are  incorrect  in  the  assumption  that  the 
burden  of  proof  in  the  first  instance  rests  upon 
those  claiming  under  the  unrecorded  deed.  In 
this  view  of  the  case,  Mitchell  acquired  title  to 
^02  acres  and  a  fraction  of  the  land,  the  title 
to  all  of  which,  by  mesne  conveyances,  be- 
•Game  vested  in  the  Land  <&  River  Improve- 
ment Company,  one  of  the  appellees. 

It  is  urged  by  the  appellants  that  the  deeds 
to  Mitchell,  to  Taylor,  to  McCracken,  and  to 
the  trustees  for  the  benefit  of  Mitchell's  chil- 
dren, and  from  the  latter  to  Spooner,  convey- 
ing undivided  acres  in  the  section,  are  void 
foir  uncertainty.  The  contention  cannot  be 
sustained.  The  grantee  in  such  deed  acquires 
an  Interest  in  the  whole  tract  as  tenant  in  com- 
mon, and  in  the  proportion  which  the  dumber 
•of  acres  conveyed  bears  to  the  whole  number 
of  acres  in  the  tract,  and  such  deed  entitles  the 
grantee  to  all  the  rights  and  remedies  incident 
tothetenancv  in  common,  Freeman.  Coten. 
<fc  Part.  §  96.  Thus,  in  Qibbs  v.  Smft,  12 
€ufih.  893,  898,  the  deed  conveyed  211  undi- 
vided acres  out  of  a  tract  of  1,878  acres,  and 
the  court  ruled:  '*It  gave  him  a  share,  as 
tenant  in  common,  of  the  whole  tract,  in  the 
proportion  which  211  bears  to  1,878." 

In  Battel  v.  Smith,  14  Gray.  497,  there  were 
•deeds  of  **2i  acres,  undivided,  in  lot  17;"  "Si 
acres,  more  or  less,  in  number  17;"  part  of 
*'20  acres  and  60  rods,  in  common  pasture, 
lying  in  common  with  other  proprietors;"  and 
"2^  acres  of  land"  in  the  southeast  division 
of  common  pasture,  "in  lot  number  17,  and  is 
undivided."  The  court  observed:  "By  these 
deeds  we  think  it  clear  that  the  grantors 
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intended  to  convey  an  undivided  interest  in 
the  whole  of  lot  number  17,  in  the  proportion 
which  the  number  of  acres  specified  and 
granted  by  the  deed  bears  to  the  whole  quan- 
tity of  land  contained  in  that  lot.  The  use  of 
the  word  'undivided'  and  the  phrase  'lying  in 
common'  show  that  the  interest  conveyed  was 
undivided  and  in  common,  and  not  an  estate 
in  severalty;  and  the  quantity  of  land  granted 
is  ascertained  and  fixed  with  certainty  by  the 
grant  of  a  designated  aliquot  part  of  the  whole 
land  owned  in  common." 

To  this  effect  is  Jewett  v.  Faster,  14  Gray, 
495. 

In  Small  v.  Jenkins^  16  Gray,  155,  there  was 
a  conveyance  of  1,750  acres,  undivided,  out  of 
an  estate  of  14,000  acres  held  in  common  with 
other  persons,  no  share  in  which  had  been  set 
off  in  severalty.  The  court  said:  "Instead 
of  expressing  in  the  deed  in  express  words  or 
terms  the  part  or  proportion  of  their  interest 
which  they  intended  to  convey,  this  was  done 
indirectly,  but  just  as  intelligibly  and  effectu- 
ally, by  a  conveyance  of  a  specified  number  of 
acres.  They  conveyed  1,750  acres,  undivided ; 
so  that,  if  the  whole  tract  consisted  of  14,000 
acres,  the  conveyance  was  of  1750-14000  parts 
of  it." 

See  also  Jackson,  Oarnsey,  v.  Livingston,  7 
Wend.  186;  Oorbin,  Jackson,  v.  Gamsey.  14 
Wend.  619.  28  Am.  Dec.  650;  Schenk  v.  Eooy, 
24  Cal.  110;  Sheaf e  v.  Wait,  80  Vt.  785. 

It  is  further  urged  that  these  undivided  acre 
deeds  coi\veyed  only  the  number  of  acres  de- 
signated, and  did  not  grant  an  interest  in  the 
land  under  water.  It  is  settled  that  the  extent 
of  the  title  of  a  riparian  owner  to  the  bed  of  a 
river  is  one  of  local  law  (Hardin  v.  Jordan, 
140  U.  S.  871,  85  L.  ed..428;  lUinois  G.  R.  Go. 
V.  lUinois,  146  U.  S.  887,  86  L.  ed.  1018; 
Shively  v.  BowUyy,  152  U.  8.  1,  88  L.  ed.  881). 
and  that  in  the  state  of  Wisconsin  the  riparian 
owner  takes  title  to  the  bed  of  the  river  to  the 
thread  of  the  stream  {Noreross  v.  Chrifflths,  65 
Wis.  599,  56  Am.  Rep.  642;.  It  is  thereupon 
insisted  for  appellants  that  the  conveyance  of 
an  undivided  number  of  acres  of  upland  car- 
ries  with  it  no  title  to  the  bed  of  the  river, 
that  the  language  of  the  deed  should  not  be 
enlarged  to  include  more  than  the  specified 
number  of  acres,  and  that  at  the  most,  if  the 

frantee  in  an  undivided  acre  deed  is  to  be 
eemed  a  tenant  in  common,  his  interest  is  to 
be  computed,  not  with  reference  to  the  acre- 
age in  the  uplands,  but  with  reference  to  the 
combined  acreage  of  the  upland  and  the  bed 
of  the  stream  to  midchannel.  We  concur 
with  the  supreme  court  of  Massachusetts  {Bat- 
tel V.  Stnith,  14  Gray,  497,  499)  that  by  such  con- 
veyances as  those  in  question  "the  grantors  in- 
tended to  convey  an  undivided  interest  in  the 
whole"  of  the  lot,  "in  the  proportion  which 
the  number  of  acres  specified  and  granted  by 
the  deed  bears  to  the  whole  quantity  of  land 
contained  in  that  lot."  In  other  words,  we 
think  that  Mitchell  intended  to  convey  to 
Taylor  ,V,  to  McCracken  if,  and  that  the 
heirs  of  Mitchell  intended  to  convey  to  Spooner 
J},  which,  with  the  ,V  conveyed  by  Mitchell 
to  Wilson,  would  aggregate  1|,  or  802.24 
acres,  the  total  of  MitcheH's  holding.  He 
therefore  was  correct  in  his  assertion  that  he 
bad  disposed  of  his  entire  interest,  unless  the 
26 
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undivided  acre  deeds  take  no  interest  in  the 
bed  of  the  stream.  We  are  of*  opinion  that 
this  latter  suggestion  must  be  resolved  in  fa- 
vor of  the  appellees.  The  nature  of  the  title 
to  the  bed  of  a  stream  or  to  a  highway  is 
peculiar.  It  is  burdened  in  the  one  case  with 
the  paramount  right  of  navigation,  and  in  the 
other  with  the  superior  right  of  traffic,  and  of 
those  uses  to  which  the  public  may  rightfully 
put  a  highway,  which  are  so  numerous  and 
burdensome  that  it  has  been  declared  that  there 
is  no  substantial  difference  between  streets  in 
which  the  legal  title  is  in  the  private  individual 
and  those  in  which  it  is  in  the  public,  as  to 
the  rights  of  the  public  therein.  Barney  v. 
KeokaK  94  U.  S.  824,  24  L.  ed.  224;  La  Crosse 
V.  Cameron,  46  U.  S.  App.  722,  25  C.  C.  A. 
899.  80  Fed.  Rep.  264.  So  that  it  has  come 
about,  as  expressed  by  Judge  Red  field  in  Buck 
V.  Squiers,  22  Vt.  484,  495.  that  "in  ninety- 
nine  cases  in  every  hundred  the  parties,  at  the 
time  of  the  conveyance,  do  not  esteem  the  land 
covered  by  the  highway  of  any  importance 
either  way;  hence  they  use  words  naturally 
descriptive  of  the  prominent  idea  in  their 
minds  at  the  time,  and  in  so  doing  define  the 
land  which  it  is  expected  the  party  will  oc- 
cupy and  improve. " 

See  also  Wallace's  American  Notes  to  Iktvas- 
ton  v.  Payne,  2  Smith,  Lead.  Cas.  in  Eq.  7th 
Am.  ed.  142.  In  the  state  of  Wisconsin  we 
therefore  naturally  find  that  the  rule  is  estab- 
lished that  a  grant  of  land  bordering  upon  the 
highway,  one  specified  boundary  of  the  prem- 
ises conveyed  being  the  south  line  of  the  street 
u[>on  which  the  lot  abuts,  in  the  absence  of 
other  words  of  exclusion,  carries  the  fee  to 
the  center  of  the  street.  Kneeland  v.  Van 
ValkenburgK  46  Wis.  .484,  82  Am.  Rep.  719. 
And  in  respect  to  land  bounded  upon  a  naviga- 
ble stream,  a  conveyance  thereof  by  metes  and 
bounds,  without  mention  of  the  stream,  but 


which  included  the  whole  of  the  bank  of  the 
stream  along  the  whole  length  of  the  part  con- 
veyed, was  presumed  to  have  been  intended  to 
convey,  and  was  held  to  have  conveved,  all 
the  rights  of  the  grantor  to  the  bed  of  the 
stream  in  front  of  the  described  land  to  the 
middle  of  the  stream,  and  that  such  presump- 
tion can  be  rebutted  only  by  an  actual  reser- 
vation in  the  deed,  or  by  evidence  of  such  cir- 
cumstances attending  the  making  of  the  con- 
veyance as  clearly  show  an  intention  to  limit 
the  ground  to  the  exact  boundary  fixed  by  the 
description.  Narcross  v.  Griffiths,  65  Wis.  599, 
56  Am.  Rep.  642.  It  is  there  ruled  that  the 
owner  of  the  bank  is  presumed  to  be  the 
owner  of  the  stream,  and  that,  while  the 
ownership  of  the  bed  of  the  stream  may  be 
separated  from  the  ownership  of  the  bank, 
such  intention  to  overcome  the  presumption 
must  explicitly  appear  by  the  grant.  In  the 
light  of  these  authorities, we  have  no  difficulty 
in  reaching  the  conclusion  that  the  bed  of  the 
stream  passed  with  the  conveyance  of  the  up- 
land. We  have  shown  that  the  undivided 
acre  deeds  constitute  the  grantees  tenants  in 
common  with  the  other  owners  in  this  section. 
It  is  clear  that  the  extent  of  their  ownership 
was  in  proportion  to  the  whole  number  of 
acres  within  the  meander  line.  We  do  not 
overlook  the  fact  that  the  meander  line  is  not 
the  boundary  of  the  lot,  but  it  was  a  line 
within  the  contemplation  of  the  parties,  by 
which  to  designate  and  ascertain  the  extent  o'f 
the  interest  conveyed.  There  are  no  words  of 
reservation  which  exclude  the  bed  of  the 
stream.  The  presumption  must  therefore  ob- 
tain that  it  passed  with  the  bank,  and  the  evi- 
dence is  clear  that  it  was  designed  so  to  pass. 
The  decree  is  affirmed. 

Rehearing  denied  January  8,  1898. 


MISSISSIPPI  SUPREME  COURT. 


John  ROWZEE  et  al„  Appts., 

V, 

E.  C.  PIERCE  et  al. 


(- 


.Miss.. 


.) 


1.  An  amendment  to  a  bill  for  an  in- 
junction against  the  improper  use  of  land  dedi- 
cated to  tbe  public  should  be  allowed  to  join  some 
of  the  original  donors  as  plaintiiTs,  when  tbe  bill 
was  filed  by  other  resident  citizens. 

2.  The  erection  of  a  schoolhouse  upon  a 
lot  dedicated  ''only  for  public  use  as  an  orna- 
mental park"  is  a  wrongful  use  of  the  property. 

8«  An  injunction  against  devoting 
property  dedicated  for  an  ornamental  park  to 
any  other  use  can  be  granted  in  favor  of  the 
original  donors  of  the  property. 


(March  14, 1808.) 

APPEAL  by  complainants  from  a  decree  of 
the  Chancery  Court  for  Pontotoc  County 
dismissing  a  suit  brou)2:ht  to  enjoin  the  erec- 
tion of  a  schoolhouse  upon  land  which  had 
been  dedicated  for  a  public  park.     Reversed, 
The  factfl  are  stated  in  the  opinion. 
Mr.  J.  D.  Fontaine  for  appellants. 
Messrs.  Blair  &  Anderson  for  appellees. 

Whitfield,  J.,  delivered  the  opinion  of  the 
court: 

The  original  bill  in  this  case  charged  that 
on  the  25th  day  of  May,  1854,  a  deed  was 
executed  by  the  grantors  therein  to  the  presi- 
dent and  selectmen  of  the  town  of  Pontotoc 
and  their  successors  in  office  to  lots  Noe.  30 


NoTB.— As  to  conveyance  on  condition  for  speci- 
fied purposes,  see  Greene  v.  OTonnor  (R.  L)  19 
L.  R.  A.  282;  also  Kllpatrick  y.  Baltimore  (Md.)  27 
L.  R.  A.  643. 
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As  to  action  by  landowner  to  protect  park*  see 
Clarke  v.  Providence  (R.  J.)  1  L.  R.  A.  725w 

As  to  conveyance  for  epedfled  purpose  as  creat* 
in?  determinable  fee,  see  First  UniversaUst  Soa  t^ 
Roland  (Mass.)  15  L.  R.  A.  281. 
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and  31  in  the  S.  W.  i  of  sec.  38,  T.  9,  R.  3  E., 
**on]y  for  public  use  as  an  ornamental  park, 
subject  to  such  regulations  as  they  may  make 
for  the  purpose  of  fencing  and  ornamenting 
the  same,  and  keeping  the  same  in  good  order, 
and  preventing  nuisances,  or  anything  tending 
to  subvert  the  before-declared  object  of  the 
donors  of  money  to  purchase  the  same;"  that 
said  dedication  was  duly  consummated  by 
acceptance  on  the  part  of  the  public  authori- 
ties; that  the  board  of  mayor  and  aldermen  of 
the  town  of  Pontotoc  are  the  successors  in 
office  of  the  said  president  and  selectmen  of 
the  »iid  town  of  Pontotoc;  that  the  said  board 
of  mayor  and  aldermen  of  the  town  of  Ponto- 
toc declared  the  said  town-  to  be  a  separate 
school  district:  that  the  school  building — the 
Pontotoc  Male  Academy — in  which  said  sepa- 
rate school  district  school  was  taught,  had 
been,  on  or  about  the  28th  day  of  January, 
1897,  destroyed  by  fire;  that  the  said  board 
had  contracted  with  one  E.  C.  Pierce  to  erect 
another  schoolhouse»  and  that  said  Pierce, 
instead  of  building  said  schoolhouse  upon  the 
site  of  the  burned  school  building,  or  on  land 
belonging  to  said  Pontotoc  Male  Academy, 
had  begun  the  construction  of  said  building 
upon  said  lot  No.  20,  and  was  doing  this  under 
the  direction  and  with  the  consent  and  appro- 
bation of  said  board  of  mayor  and  aldermen; 
that  complainants  were  lotholders  within  the 
corporate  limits  of  the  town  of  Pontotoc, 
without  saying,  however,  whether  their  lots 
adjoined  the  public  square  or  not;  that  the 
erection  of  said  schoolhouse  building  upon 
said  lot  was  putting  it  to  a  use  other  than  that 
authorized  by  the  terms  of  said  deed  of  dedi- 
cation, and  was  not  consistent  with  or  neces- 
sary to  the  principal  use  for  which  said  dedi- 
cation was  made, — that  of  an  ornamental  park 
only;  that  the  erection  of  said  schoolhouse 
building  upon  said  lot  was  a  direct  and  pal- 
pable violation  of  the  use  for  which  said  lots 
of  land  were  dedicated;  and  prayed  an  injunc- 
tion against  said  Pierce  and  the  said  board  of 
mayor  and  aldermen  of  the  town  of  Pontotoc 
to  restrain  them  from  erecting  said  building 
upon  said  lot.  and  using  said  lot  for  school- 
house  purposes,  and  to  enforce  the  proper  use 
of  said  lot  according  to  the  terms  of  the  deed 
dedicating  it.  This  bill  was  filed  on  l)ehalf  of 
complainants  and  other  resident  citizens  of  the 
town.  Subsequently,  the  complainants  asked 
leave  to  amend  their  bill  by  making  J.  F. 
Wray  and  W.  J.  Rodgers,  two  of  the  original 
donors  of  the  purchase  money  of  the  land, 
parties  complainant.  The  original  bill  further 
alleged  that  the  dedication  was  made  subject 
to  "such  regulations  as  the  city  authorities 
might  make  for  the  purpose  of  fencing  and 
ornamenting  the  same,  and  keeping  the  same 
in  good  order,  and  preventing  nuisances,  or 
anything  tending  to  subvert  the  before- 
declared  object  of  the  donors  of  money  to 
purchase  the  same."  The  language  of  the 
deed  is  as  follows:  "To  have  and  to  hold  the 
aforesaid  lots  to  the  party  of  the  second  part 
and  their  successors  in  office  forever,  but  only 
for  public  use  as  an  ornamental  park,  subject 
to  such  regulations  as  they  may  make  for  the 
purpose  of  fencing  and  ornamenting  the  same, 
and  keeping  the  same  in  good  order,  and  pre- 
venting nuisances,  or  anything  tending  to 
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subvert  the  before-declared  object  of  the  don- 
ors of  money  to  purchase  the  same."  The 
defendants  demurred  to  the  bill  upon  the 
grounds:  (1)  That  the  complainants  failed  to 
show  that  they  would  be  injured  in  any  way 
whatever,  either  as  taxpayers,  property  owners, 
or  citizens  of  said  town,  or  otherwise,  by  the 
building  of  said  schoolhouse,  and  that  they 
did  not  show  that  the  construction  of  said 
building  would  be  a  public  injurv;  (2)  that  the 
bill  showed  that  the  building  of  said  school- 
house  would  not  cause  any  mjuij  special  or 
peculiar  to  complainants,  or  any  mjury  other 
than  such  as  would  be  commonto  all  the  citi- 
zens of  said  town ;  (3)  that  the  complainants 
^had  no  right  to  institute  the  suit,  but  that  it 
'should  be  brought  by  the  proper  public  official 
on  behalf  of  all  the  citizens  of  said  town;  (4) 
that  the  bill  showed  that  said  lots  had  been 
abandoned  for  the  purposes  for  which  they 
were  dedicated,  and  that  the  said  tawn  there- 
fore had  acquired  the  right  to  use  them  for 
any  other  legitimate  purpose.  Affidavits  were 
taken  by  both  parties.  The  chancellor  dis- 
allowed the  amendment,  sustained  the  de- 
murrer, dissolved  the  injunction,  and  dis- 
missed the  bill 

It  may  be  conceded  that  the  preponderance 
of  the  testimony  showed  that  the  public  school 
building  was  being  erected  on  one  corner  of 
the  square  upon  a  part  of  the  ground  consider- 
ably cut  up  by  gullies,  and  which  the  city 
authorities  or  Pierce  had  filled  up  to  make  a 
foundation  for  the  building.  The  bill  in  this 
case  is  not  filed  to  abate  a  nuisance,  either 
public  or  private.  The  cases  of  Oreen  v.  Lake, 
54  Miss.  640.  28  Am.  Rep.  378;  and  WliitfUUd 
v.  Bogera,  26  Miss.  84,  59  Am.  Dec.  244,  are 
both  inapplicable  here.  And  the  case  of 
Chicago  v.  Union  Bldg.  Asw,  102  III.  379.  40 
Am.  Rep.  598,  is  also  inapplicable,  not  being 
a  bill  filed  on  the  line  of  the  bill  in  the  case  at 
bar.  Neither  is  this  bill  filed  to  enjoin  the 
collection  of  taxes,  or  of  local  charges.  Cases 
of  that  character  are  also  maX  apropos.  The 
amendment  should  have  been  allowed.;  and, 
treating  the  bill  as  so  amended,  it  would  be 
one  by  the  original  complainants  and  two  of 
'the  original  donors  of  the  purchase  money  of 
the  land  dedicated  to  public  use  as  an  orna- 
mental park  alone  against  the  city  authorities 
and  the  contractor,  to  restrain  them  from  de- 
voting the  land  dedicated  to  any  other  use 
than  that  named  in  the  dedicating  deed,  and  to 
secure  to  the  town  the  very  use  to  which  the 
owners  of  the  property  making  the  dedication 
declared  it  should  be  devoted.  It  is  well  set- 
tled that  such  a  bill  may  be  filed  by  such  don- 
ors, as  well  as  by  the  city  authorities,  and 
against  the  city  authorities,  restraining  them 
from  devoting  the  property  to  an  inhibited 
use.  when  they  themselves  violate  the  trust  by 
seeking  to  devote  the  land  to  an^  other  than  the 
declared  use;  and  many  authorities  hold  it  may 
be  maintained  by  any  lotowner  in  the  city. 
Church  V.  Portland  (Or.)  6  L.  R.  A.  259,  and 
the  exhaustive  note  thereto  (18  Or.  73);  Daniel 
V.  Jacoway,  Freem.  Oh.  (Miss.)  59.  In  note^ 
at  page  260.  in  6  L.  R.  A.  it  is  said,  "If  the 
dedicated  property  be  put  to  a  use  foreign  to 
that  contemplated  by  the  dedication,  any 
property  owner  may  inhibit  such  use."  citing 
many  cases.    And  at  page  262  the  same  doc- 
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trioe  is  declared  in  the  conclusion  of  the  note, 
citing  many  other  authorities.  Warren  v. 
Lyons  City,  22  Iowa,  851 ;  Van  Wert  Bd.  of  Edu. 
V.  Bdsan,  18  Ohio  St.  221.  98  Am.  Dec.  114; 
2  Dill.  Mun.  Corp.  4th  ed.  §  659,  and  the  au- 
thorities in  note  1,  and  §  915.  In  this  last 
section  Mr.  Dillon  observes:  'If  the  property 
or  funds  of  such  a  corporation  be  illegally  or 
wrongfully  interfered  with,  or  its  powers  be 
misused,  ordinarily  the  action  to  prevent  or 
redress  the  wrong  should  be  brought  b^  and 
in  the  name  of  the  corporation.  But  if  the 
officers  of  the  corporation  are  parties  to  the 
wrong,  or  if  they  will  not  discharge  their 
duty,  why  may  not  any  inhabitant  .  .  . 
be  allowed  to  maintain  in  behalf  of  all  simi- 
larly situated  a  class  suit  to  prevent  or  avoid 
the  illegal  or  wrongful  act?  Such  a  right  is 
especially  necessary  in  the  case  of  municipal 
«and  public  corporations,  and  if  it  be  denied  to 
exist,  they  are  liable  to  be  plundered,  and  the 
taxpayers  and  propertv  owners  on  whom  the 
loss  will  eventually  fall  are  without  effectual 
remedy."  Carter  v.  Portland,  4  Or.  389; 
Price  V.  TJummon,  48  Mo.  361 ;  Com.  v.  Rush, 
14  Pa.  186.  In  Carter's  Case  it  is  said  that 
**any  lotholder  of  the  city  may  proceed  in 
equity  to  enforce  the  use  according  to  the 
original  dedication,"  citing  numerous  authori- 
ties. Brid  V.  Natchez,  48  Miss.  439;  BuHier- 
ford  V.  Taylor,  88  Mo.  815;  Le  Clercg  v.  OaUi- 
polis,  7  Ohio,  pt.  1,  p.  217.  28  Am.  Dec.  641; 
note  to  State  v.  Trask  (Vt.)  27  Am.  Dec.  569. 
under  the  title,  "Changing  the  Use,"  where 
Mr.  Freeman  says:  ** Where  property  dedi- 
cated is  put  to  a  use  other  than  that  author- 
ized by  the  terms  of  the  dedication,  then  the 
dedicator  or  any  lotholder  of  the  city  may 
proceed  in  equity  to  enforce  the  proper  use." 
5  Am.  &  Eug.  £nc.  Law,  p.  418,  note  1,  and 
the  authorities. 

It  is  said  that  the  title  is  absolute  in  the  city 
authorities.  This  is  a  mistake.  It  is  not  abso- 
lute in  the  sense  that  the  city  had  the  whole 
title,  legal  and  equitable,  and  the  right  to  dis- 
pose of  the  property  as  an  owner  in  fee  simple 
might;  and  cases  like  Clarke  v.  Providence,  16 
R.  I.  887,  1  L.  R.  A.  725,  where  cities  had 
auch  complete  title,  and  their  disposition  of 
propertv  thereunder  has  been  upheld,  are  not 
applicable  here.  This  property,  according  to 
the  said  terms  of  the  dedicating  deed,  is  held 
in  trust  *'for  use  only  as  a  public,  ornamental 
park."  It  is  specially  provided  that  it  might 
be  fenced,  and  the  sole  authority  which  the 
city  had  was  to  regulate  the  use  marked  out; 
not  to  change  it  or  alter  it  so  as  to  put  it  to  a 
used  only  inconsistent  with  the  one  named  by 
the  dedicator.  It  may  be  true,  as  said  in  note 
4,  p.  417,  5  Am.  &  £ng.  Enc.  Law,  that  the 
land  '*might  be  put  to  any  use  consistent  with 
the  object  of  the  dedication,  and  which  would 
better  adapt  the  premises  to  the  particular 
use,"  but  it  is  clearly  settled  by  authority  that 
the  erection  of  a  schoolhouse  building  in  a 
public  square  is  not  consistent  with  the  use  of 
the  lot  as  an  ornamental  public  square.  It  is 
held  in  Butfuerford  v.  Taylor,  38  Mo.  815,  that 
buildings  could  not  be  erected  in  a  public 
square;  and  in  Edson's  Case,  18  Ohio  St.  221, 
98  Am.  Dec.  114,  it  is  said:  "The  dedication 
in  this  case,  as  stated  in  the  petition,  was  *for 
school  purposes,  and  on  which  to  erect  school- 
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houses.'  Without  determining  whether,  under 
this  dedication,  the  lots  could  properly  be  used 
for  school  purposes,  other  than  the  erection  of 
schoolhouses  thereon,  it  is  enough  to  say  that 
the  dedication  is  of  the  land,  and  not  of  its 
val  ue  or  proceeds. "  And  in  the  case  of  Church 
V.  PorOand,  18  Or.  78,  6  L.  R  A.  2W,  it  is 
held  that  ground  for  a  public  park  could  not  be 
used  for  the  purposes  of  erecting  thereon  a  city 
.hall;  the  court  saying:  *'UsingTand  to  erect  a 
public  building  thereon  is  not  using  it  for  orna- 
mental purposes,  however  grand  or  magnificent 
the  structure  erected  may  be.  It  devotes  the 
land  to  a  useful  purpose,  but  it  certainly  is  not 
using  it  for  an  ornamental  one.  .  .  .  The 
city  of  Portland* was  no  mendicant,  nor  was  it 
expected  to  be.  It  has  always  been  able  to 
buy  necessary  and  suitable  grounds  upon 
which  to  erect  its  public  buildings;  and  it 
should  do  so.  and  not  attempt  to  encroach 
upon  its  public  squares,  which  were  clearly 
intended  to  be  left  open  and  unoccupied  for 
the  health,  comfort,  and  recreation  of  its  in- 
habitants. The  argument  of  the  respondent's 
counsel,  that  the  dedicators  intended  that  the 
blocks  might  be  ornamented  with  public 
buildings,  if  the  city  authorities  should  so  de- 
termine, if  maintained,  would  be  liable  to  lead 
to  absurd  consequences.  One  set  of  the  city 
officials  might  hold  to  one  policy,  and  another 
set  to  a  contrary  one,  and  each  act  lawfully. 
The  city  authorities  of  to-day  might  determine 
that  the  blocks  should  be  ornamented  with 
public  buildings,  and  proceed  to  erect  them  at 
a  great  expense;  which  would  be  entirely  con- 
sistent with  the  intention  of  the  dedicators. 
The  city  authorities  of  next  year  may  conclude 
that  the  blocks  should  be  ornamented  only 
with  walks,  rustic  seats,  trees,  grass,  flowers, 
fountains,  statues,  and  mementoes  of  heroic 
deeds,  and,  in  order  to  carry  out  the  latter 
mode  of  ornamentation,  proceed  to  tear  down 
the  edifices  erected  by  their  predecessors; 
which  would  be  equally  consistent  with  the  in- 
tention of  the  dedicators.  I  do  not  think  that 
the  court  would  be  justified  in  adopting  any 
such  view.  The  rule  in  regard  to  property 
dedicated  for  public  use,  as  laid  down  m  5  Am. 
&  £ng.  Enc.  Law,  pp.  417,  418.  is  as  follows: 
'Property  dedicated  to  the  public  use  may  be 
said  to  be  restricted  to  the  use  for  which  it  was 
fairly  intended  to  be  dedicated;  although  this 
rule  is  construed  to  include  such  uses  as  are 
consistent  with,  or  necessary  to  the  principal 
use.  If  dedicated  property  be  put  to  a  use  for- 
eign to  that  contemplated  by  the  intention  and 
purpose  of  the  dedication,  then  not  only  the 
dedicator,  but  any  property  owner,  will  have 
his  remedy  in  equity  to  enforce  the  proper  use 
and  inhibit  an  improper  one.'  .  .  .  That 
the  blocks  were  intended  to  remain  open 
plazas,  and  be  beautified  and  adorned  by  the 
hand  of  art,  I  do  not  think  there  can  be  any 
doubt.  Spots  of  that  character,  especially  io 
large  cities,  are  highly  important.  They  afford 
healthful  and  pleasant  resorts  in  the  heated 
season,  and  are,  in  fact,  the  only  places  where 
a  large  class  of  the  community  are  able  to  go 
and  enjoy  the  blessings  and  comfort  of  shade 
and  pure  air;  and  any  attempt  on  the  part  of 
public  officials  to  appropriate  them  as  a  site  for 
public  buildings,  in  which  to  conduct  the 
economic  affairs  of  a  city,  under  any  pretext 
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whatever,  would,  aa  I  view  it,  be  a  cruel  effort 
to  subvert  a  humane  scheme."  So,  in  Method- 
ist EpucapdL  C?iurch  v.  Hoboken,  33  N.  J.  L. 
13,  97  Am.  Dec.  at  page  698,  it  is  said:  '^The 
word  'square'  on  this  plot  of  ground,  indicated 
a  public  use,  either  for  purposes  of  a  free  pas- 
sage, or  to  be  ornamented  and  improved  for 
grounds  of  pleasure,  amusement,  recreation, 
or  health.  That  is  the  proper  and  natural 
meaning  of  the  term,  and  its  ordinary  and 
usual  signification."  In  Gont,  v.  Rush,  14  Pa. 
186,  the  same  meaning  is  given  the  word 
"square."  So  that  it  is  clear  that  the  terms  of 
this  grant  dedicated  the  ground  to  use  as  a 
public,  ornamental  park  alone,  and  that  the 
word  "park"  ex  m  termini  means  a  place  to  be 
kept  open  and  ornamented  for  public  uses 
such  as  above  indicated.  It  is  also  clear  that 
the  right  to  regulate  the  park  under  this  specific 
use  furnishes  no  right  to  change  that  use. 
But  it  is  said  again  that  this  ground  cannot  be 
dedicated  to  the  use  of  a  park  better  than  by 
erecting  this  building;  that  the  construction  of 
such  a  building  is,  on  the  doctrine  of  cy  pres, 
appropriating  it  to  the  next  best  use  in  the  na- 
ture of  an  ornamental  public  park;  but  the  au- 
thorities above  cited  show  that  no  such  con- 
struction can  be  indulged  on  the  facts  in  this 
case.  See,  especially.  ko»  Wert  Bd.  of  Edu.  v. 
iSa«c»n,180hlo8t.  226. 98  Am.  Dec.  114;  Church 
V.  Portland,  18  Or.  73.  6  L.  R.  A.  259;  2  Perry. 
Tr.  ^  727;  2  Pom.  Eq.  Jur.  g  1027.  In  2 
Perry  on  Trusts,  supra,  it  is  said:  "From  this 
review  of  the  law  it  appears  that  the  object  of 
all  the  rules  upon  this  subject  is  to  ascertain 
and  carry  out,  as  nearly  as  may  be,  the  true 
intention  of  the  donor.  As  thus  explained,  the 
doctrine  of  cy  pres  is  only  a  liberal  rule  of  con- 
struction to  ascertain  intention.  The  intention 
of  the  donor  is  the  point  steadily  aimed  at  by 
all  courts."  Apply  these  principles  here,  and 
the  inquiry  would  be,  What  was  the  intention 
of  the  donors  at  the  time  the  dedication  was 
made  in  1854?  At  that  time  it  may  well  be 
supposed  that  this  town  was  prosperous.  War 
had  not  ruined  the  town,  and  destroyed  its 
revenues,  and  the  intention  of  the  dedicators 
at  the  time  the  grant  was  made  was  doubtless 
to  keep  open  this  place  as  a  public,  ornamental 
park  for  the  uses  indicate^  in  the  authorities 
cited;  and  it  is  not  for  the  court,  on  account 
of  changed  conditions,  due  to  civil  convulsion, 
to  substitute  what  the  dedicators  might  now 
wish  to  be  done  for  the  intention  as  it  existed 
when  the  grant  was  made.    It  is  said  also  that 


this  propertv  had  been  abandoned,  and  hence 
the  city  authorities  might  do  as  they  pleased 
with  it.  This  is  not  the  law.  If  it  had  been 
abandoned,  then  the  fee  in  the  property  re- 
verted to  the  original  donors,  and  not  to  the 
city.  In  Carter  v.  Portland,  4  Or.  339.  it  is 
said  that  "the  original  owner,  though  he 
has  the  naked  fee,  has  no  right  whatever  to 
interfere  with  the  premises  except  where  the 
use  becomes  absolutely  impossible,  or  where 
the  corporate  authorities  seek  to  put  the  prem- 
ises to  some  other  use  'than  that  to  which  they 
were  originally  dedicated."  In  Brid  v. 
Natchez,  48  Miss.,  at  page  488.  it  is  said:  "If 
the  city  had  lost  the  easement  by  abandonment 
and  nonuser.  Green,  or  his  heirs,  would  take 
the  property  by  the  original  title  discharged 
of  the  encumbrance  of  the  servitude. "  In  Van 
Wert  Bd.  of  Edu.  v.  Edson,  18  Ohio  St..  it  Is 
said  at  page  226.  98  Am.  Dec.  114:  "Should 
the  sole  uses,  to  which  the  property  has  been 
dedicated,  become  impossible  of  execution, 
the  property  would  revert  to  the  dedicators,  or 
their  representatives,"  citing  authorities.  It 
must  thus  be  clear  that  none  of  the  objections 
interposed  by  the  demurrer  are  available  as 
against  a  bill  of  this  particular  nature.  It  cer- 
tainly cannot  be  impossible  for  the  town  of 
Pontotoc  to  raise  funds,  with  which  to  make 
this  property  a  publfc.  ornamental  park,  as  was 
originally  intended.  The  town  may  not  be  able, 
and  It  might  not  be  desirable,  to  incur  any  great 
expense  towards  this  end;  but  surely  the  ex- 
pense would  be  small  which  would  be  required  ; 
to  properly  keep  it  in  order,  and  use  it  as  an 
open,  public,  ornamental  park,  devoted  to  the 
amusement,  recreation,  and  health  of  the  citi- 
zeuB  Neither  can  it  be  necessary  that  a  pub- 
lic school  building  should  be  erected  in  the 
park.  No  reason  is  shown  why  it  might  not 
as  well  have  been  erected  on  the  site  of  the 
original  building.  But,  however  all  this  may 
be.  it  remains  true,  on  principle  and  on  au- 
thority, that  the  original  donors  dedicating 
this  ground  for  a  public  ornamental  park  alone 
are  entitled  in  equity  to  prohibit  the  city  au- 
thorities, or  anyone  in  conjunction  with  them, 
from  devoting  it  to  any  other  use  than  such  as 
is  clearly  consistent  with  the  purpose  of  the 
original  grant. 

Veeree  reversed,  injunction  reinstated,  and 
cause  remanded,  with  directions  to  allow  the 
amendment,  and  proceed  in  accordance  with 
this  opinion. 


MONTANA  SLTPREME  COURT. 


Charles  SEARS.  Appt., 

GALLATIN  COUNTY,  Respt. 
( Mont ) 

A  county  is  not  liable  for  serrloee  ren- 
dored  by  members  of  a  sherilTs  poaae 

Note.— As  to  obllg'ation  to  give  personal  services 
to  the  public  grratuitously.  see  also  State  v.  Henley 
(Tenn.)  89  L.  R.  A.  126,  and  note  as  to  such  services 
by  witnesses. 
40  L.  R.  A« 


comitatus^  In  the  absence  of  statutory  provision 
for  their  compensatioD. 

(February  14, 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Gallatm  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover for  services  rendered  and  money  ex- 
pended by  him  as  a  member  of  the  sheriff's 
posse.     Affirmed, 
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Statement  by  Pie^ott,  J. : 

Plaintiff  brought  this  action  to  recover 
judgment  for  $25  on  account  of  services  ren- 
der^ and  money  expended  by  him  as  a  mem- 
ber of  the  sheriff's  posse  comitatys.  It  ap- 
peared that  the  sheriff  of  Gallatin  county 
attempted  to  execute  a  warrant  for  the  appre- 
hension of  one  Morgan,  charged  with  the 
commission  of  a  felony  in  that  county.  Being 
unable  to  take  Morgan,  who  resisted  arrest 
and  fled,  the  sheriff  deemed  it  necessary,  and 
the  admission  is  made  tliat  it  was  necessary, 
to  command  plaintiff  and  certain  other  citi- 
zens of  the  county  to  equip  themselves,  and 
accompany  that  officer,  and  assist  him  in  pur- 
suing and  arresting  Morgan.  The  sheriff,  in 
the  discharge  of  his  duty,  and  by  virtue  of  the 
power  vested  in  him,  did  so  command  plaintiff 
and  others.  Plaintiff,  believing  that  it  was 
necessary  for  him  to  comply  with  the  demand 
of  the  sheriff,  and  that  he  would  be  compen- 
sated by  the  county,  procured,  at  his  own  ex- 
pense, arms,  ammunition,  horse,  saddle,  and 
other  equipment,  and  then  proceeded  to  search 
for  Morgan,  who  escaped.  While  so  engaged, 
plaintiff  expended  $10.50  for  food.  The  rea- 
sonable value  of  such  services  of  man  and  horse 
was  $14.50.  The  board  of  commissioners  of 
Gallatin  county  disallowed  plaintiff's  claim. 
Upon  appeal  therefrom  the  district  court  ad- 
judged that  the  claim  was  not  a  legal  charge 
against  the  county,  and  plaintiff  appeals  to 
this  court. 

Mr,  W.  L.  HoUoway,  for  appellant: 

Had  the  sheriff  paid  the  plaintiff,  and  be, 
himself,  then  had  sued  the  county  for  the 
$25,  the  case  would  occupy  the  same  position 
it  does  now  so  far  as  the  questions  involved 
are  concerned,  and  would  be  an  exact  parallel 
with  the  case  of — 

Lloyd  V.  Silver  Bow  County  Comrs.  15  Mont. 
433. 

II  Section  4286, Political  Code,  provides,  among 
other  things,  that  accounts  against  a  county 
for^official  services  for  which  no  specified  fees 
are  fixed  by  law  must  contain  an  itemized  ac- 
count of  the  time  actually  and  necessarily  de- 
voted to  such  services. 

The  above  provision  furnishes  ample  author- 
ity to  the  board  of  commissioners  of  Galatin 
county,  to  allow  and  pav  plaintiff's  claim. 

Yavapai  County  v.  &}>eil  (Ariz.)  29  Pac. 
430. 

Mr.  C.  B.  Nolan,  Attorney  General,  for 
respondent: 

U  Members  of  a  sheriff's  posse  comitaius  are 
not  deputy  sheriffs.  The  number  of  compen- 
sation receiving  deputies  allowed  the  sheriff  is 
limited  by  §g  4597  and  4603  of  the  Political 
Code. 

Compensation  to  members  of  a  sheriff's  posse 
is  nowhere  made  a  county  charge,  either  ex- 
pressly or  bv  implication. 

The  services  rendered  by  the  members  of 
the  posse  belong  to  that  class  of  general  serv- 
ices which  every  man  owes  to  the  public,  and 
is  bound  to  render  for  the  general  as  well  as 
his  own  individual  good. 

Chapinv.  Ferry,  3  Wash.  386, 15 L.  R.  A.  116; 
Randies  v.  Waukesha  Covnty,  96  Wis.  629; 
Kuehn  v.  Milwaukee,  92  Wis.  263,  and  cases 
cited;  Moriny.  Multnomah  County,  18  Or.  163. 
40L.R.  A. 


Every  citizen  capable  of  bearing  arms,  of 
every  rank,  description,  and  denomination,  is 
bound  to  vield  prompt  ob^ience  to  the  sheriff's 
command  and  repair  to  meet  him  at  any  ap- 
pointed place  of  rendezvous  within  the  county. 
This  duty  of  the  citizen  is  absolute.  He  has 
no  discretion  in  the  matter,  and  if  he  neglect 
or  refuse  obedience  to  the  command  of  the 
sheriff  requiring  his  aid  in  the  suppression  of 
a  dangerous  riot  or  other  insurrectionary  tu- 
mult, he  may  be  fined  and  imprisoned  for  such 
contumacy,  at  the  discretion  of  the  court.  His 
obligation  to  come  to  the  aid  of  the  sheriff  is 
just  as  imperative  as  that  imposed  on  the  latter 
to  seethe  community  suffer  no  harm  from  law- 
less licentiousness. 

Whart.  Crim.  PI.  &  Pr.  note  to  S  17; 
Lloyd  V.  Silver  Bow  County  Comrs.  15  Mont. 
483;  Yavapai  County  v.  O^Neil  (Ariz.)  29  Pac. 
430;  State  v.  Shaw,  25  N.  C.  (3  Ired.  L.)  20. 

Pi§^ott,  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  presented  in  the  court 
below  and  in  this  court  is  whether  or  not  a 
county  is  liable  for  services  rendered  by  mem- 
bers of  a  sheriff's  posse  eomitattts.  Section 
4381  of  the  Political  Code  provides  that  the 
sheriff  must  "arrest  and  take  before  the  near- 
est magistrate,  for  examination,  all  persons 
who  attempt  to  commit  or  have  committed  a 
public  offense,"  and  that  he  must  "command 
the  aid  of  as  many  male  inhabitants  of  his 
county  as  he  may  think  necessary  in  the  exe- 
cution of  these  duties."  Section  1460  of  the 
Penal  Code  provides:  "When  a  sheriff  or 
other  public  officer  authorized  to  execute 
process,  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution 
of  the  process,  he  may  command  as  many 
male  inhabitants  of  his  county  as  he  thinks 
proper  to  assist  him  in  overcoming  the  resist- 
ance, and,  if  necessary,  in  seizing,  arresting 
and  confining  the  persons  resisting,  their  aid- 
ers and  abettors."  Section  279  of  the  Penal 
Code  is  as  follows:  "Every  male  person  above 
the  age  of  eighteen  years  who  neglects  or  re- 
fuses to  join  the  posse  comitatus,  or  power  of 
the  county,  by  neglecting  or  refusing  to  aid 
and  a.«sist  in  taking  or  arresting  any  person 
against  whom  there  may  be  issued  any  process, 
or  by  neglecting  to  aid  and  assist  in  retaking 
any  person  who,  after  being  arrested  or  con- 
fined, may  have  escaped  from  such  arrest  or 
imprisonment,  or  by  neglecting  or  refusing  to 
aid  and  assist  in  preventing  any  breach  of  the 
peace,  or  the  commission  of  any  criminal  of- 
fense, being  thereto  lawfully  required  by  any 
sheriff,  deputy  sheriff,  coroner,  constable, 
judge,  or  justice  of  the  peace,  or  other  officer 
concerned  in  the  administration  of  justice,  is 
punishable  by  a  fine  of  not  less  than  $50  nor 
more  than  $1,000.'*  Section  4286  of  the  Po- 
litical Code  provides,  among  other  things,  that 
the  board  of  commissioners  shall  not  allow  any 
account  for  official  services  for  which  no  spe- 
cified fees  are  fixed  by  law,  unless  the  time 
actually  and  necessarily  devoted  to  such 
services  is  stated.  Section  4681  of  the  same 
Code  enumerates  the  county  charges  other 
than  salaries  of  officers  and  fees  of  witnesses 
and  jurors,  and  provides  that  the  contingent 
expenses  necessarily  incurred  for  the  use  and 
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benefit  of  the  county  shall  be  county  charges. 
'The  right  of  appellant  to  recover  depends  upon 
the  existence  of  express  or  implied  authority 
of  statute  allowing  compensation  to  members 
of  the  posse  conUtatus.  No  express  provision 
is  made  by  statute  for  the  compensation  of  such 
persons;  neither  is  tliere  implied  statutory  au- 
thority warranting  the  payment  of  such  com- 
pensation. Section  4681,  supra,  which  pro- 
vides that  the  contingent  expenses  necessarily 
incurred  for  the  use  and  benefit  of  the  county 
shall  be  county  charges,  manifestly  restricts 
the  liabilit^r  of  the  county  to  such  expenses 
as  may  be  incurred  under  statutory  authority 
directly  conferred  or  necessarily  implied  from 
the  powers  granted  to  the  county.  Section 
4286,  supra,  makes  provision  touching  the 
contents  of  verified  bills  for  services  of  ofl^cers 
for  which  specified  fees  are  not  fixed  by  law. 
It  does  not  declare  that  the  county  shall  be 
liable  for  any  services,  official  or  otherwise. 
Its  effect,  for  the  purpose  of  this  case,  is 
merely  to  provide  that  the  board  of  commis- 
sioners shall  not  allow  any  account  for  official 
services  chargeable  to  the  county  for  which  no 
fees  are  specified  by  statute,  unless  the  bill 
therefor  contains  an  itemized  statement  of  the 
time  actually  and  necessarily  devoted  to  such 
service.  Moreover,  members  of  the  sheriff's 
posse  are  not  ofllcers,  nor  do  they  render  of- 
ficial services.  Clearly,  this  section  fails  to 
raise  an  implication  of  liability  to  appellant. 
Appellant  insists,  however,  that  under  the 
terms  of  §  4681,  supra,  he  is  entitled  to 
prevail.  He  argues  that  the  section  "fur- 
nishes ample  authority  to  the  board  of  county 
•commissioners  of  Gallatin  county  to  allow  and 
pay  plaintiff's  claim."  We  are  of  the  opinion 
that  the  county  is  not  liable  to  plaintiff  for 
his  services  and  expenses  incurred  as  a  mem- 
ber of  the  posse  comiiatus.  The  statutes 
have  imposed  upon  counties  certain  duties 
and  expenses,  but  have  not  imposed  the  ex- 
pense and  compensation  of  members  of  the 
posse  comiiatus.  '*When  the  statutes  impose 
upon  counties  or  other  municipal  bodies  cer- 
tain duties  and  expenses  in  that  behalf,  they 
are  bound  to  assume  them,  but  whatever  is 
not  thus  imposed  is  not  thus  assumed." 
Ghapin  v.  Ferry,  8  Wash.  386,  15  L.  R.  A. 
116.  Appellant  cannot  recover  upon  the 
theory  of  an  implied  promise  by  the  county  to 
reimburse  and  compensate  him,  for  the  mak- 
ing of  such  a  contract  is  beyond  the  power  of 
■  a  county.  Again,  there  was  no  consideration 
moving  from  appellant  which  can  support  a 
promise,  express  or  implied,  by  the  county  to 
reimburse  or  compensHle  him.  The  legisla- 
ture imposed  on  appellant  the  duty  of  assist- 
ing the  sheriff  in  his  efforts  to  apprehend 
Morgan,  and  denounced  him  as  guilty  of  a 
crime  if  he  refused,  and  this  created  a  prom- 
ise from  him  to  discharge  that  duty;  "so  that, 
being  under  the  obligation,  he  can  claim  no 
pay  for  doing  the  duty,  and  any  pay  given  him 
IS  a  mere  gratuity."  Bishop,  Contr.  §  207,  and 
-cases  there  cited.  "One  who  renders  service 
to  the  state  for  which  there  is  no  compensa- 
tion provided  by  statute  cannot,  as  in  the  case 
of  services  rendered  to  a  private  person,  raise 
an  implied  assumpsit  agaiiTst  the  state,  and  for 
.such  services  he  has  no  legal  claim,  that  is  no 
•claim  which  can  be  enforced  by  process  of 
^0  L.  R.  A. 


law."  State  v.  Baldwin,  14  S.  C.  135.  Even 
an  express  promise  to  reward  a  man  for  doing 
that  which  was  his  duty  without  the  promise 
is  void  for  want  of  consideration.  The  stat- 
utes of  Montana  with  respect  to  the  posse 
eomitatus  are,  in  the  main,  declaratory  of  the 
common  law.  Our  attention  has  not  been 
called  to  any  case  holding  that  the  services  of 
a  member  of  the  posse  may  be  compensated  by 
the  county.  The  supreme  court  of  Washing- 
ton, in  Gfutpin  v.  Ferry,  8  Wash.  386,  16  L. 
R.  A.  116,  said:  "If  they  were  part  of  the 
sheriff's  posse,  we  find  no  authority  for  mak- 
ing them  compensation  out  of  the  county 
treasury.  The  service  of  the  citizen  as  a« 
member  of  a  posse  eomitatus  is  one  which  is 
based  purely  on  patriotism  and  strict  duty,  and 
has  never,  so  far  as  an  investigation  shows, 
been  a  compensated  service. "  W  hile  these  re- 
marks of  the  court  may  not  have  been  neces- 
sary to  a  decision,  we  are  satisfied  that  they 
announce  the  correct  rule  of  law.  The  state, 
in  consideration  of  its  protection  extended, 
may  impose  upon  its  inhabitants  the  duty  of 
rendering  its  services,  at  least  in  an  emergency 
requiring  the  apprehension  of  a  criminal,  or 
one  charged  with  the  commission  of  a  public 
offense;  and  these  services  are,  as  is  well  ex* 
pressed  by  the  supreme  court  of  Oregon  in 
a  case  involving  the  principle  here  Invoked, 
of  the  class  of  general  services  which  every 
man  is  **bound  to  render  for  the  general  as 
well  as  his  own  individual  good."  Morin  y. 
Multnomah  County,  18  Or.  163.  As  illustrat- 
ing the  doctrine  we  announce,  and  as  support- 
ing the  reasons  upon  which  it  rests,  we  make 
these  additional  citations:  Whart.  Crim.  PI. 
<&  Pr.  note  to  §  17, — being  the  charge  to  the 
grand  jilVy  by  Judge  King  on  the  occasion  of 
the  Philadelphia  riots  in  1844.  Bandies  v. 
Waukes?ia  County,  96  Wis.  629;  Kuehn  v.  Mil- 
waukee, 92  Wis.  263;  Johnston  v.  Lewis  db 
Clarke  Co.  2  Mont.  159;  Washoe  County  v. 
Humboldt  County,  14  Nev.  123;  Howe  v.  Yuba 
County,  17  Cal.  62;  Lamont  v.  Solano  County, 
49  Cal.  158;  Presby  v.  Klickitat  County,  5 
Wash.  829;  People,  Iladley,  v.  Albany  County 
Supers.  28  How.  Pr.  22;  Anderson  v.  Jefferson 
County  Comrs.  25  Ohio  St.  13;  Cincinnati,  S, 
i&  C.  R.  Co.  V.  Lee,  37  Ohio  St.  479. 

Appellant  urges  that,  if  the  doctrine  laid 
down  in  Lhyd  v.  SUtier  Bow  County  Comrs. 
15  Mont.  433,  be  followed,  he  will  be  entitled 
to  recover.  But  in  the  Lloyd  Case  the  men 
for  whose  services  the  sheriff  paid  were 
employed  by  him  to  keep  the  jail  and  prison- 
ers. A  contract  was  made  between  the  sheriff 
as  master  and  the  men  as  servants.  They 
were  appointed,  not  commanded.  No  duty 
was  incumbent  upon  them  to  serve  in  their 
several  capacities  as  jailer  and  death  watch 
when  commanded  by  the  sheriff.  The  sheriff 
was  not  authorized  to  command  their  services. 
The  only  lawful  means  which  the  sheriff  could 
exercise  was  adopted  by  him,  namely,  a  hir- 
ing, with  the  necessary  ingredient  of  a  prom- 
ise, express  or  implied,  of  compensation.  The 
men  so  hired  were  entitled  to  wages  or  salary 
under  the  contract.  The  sherin  paid  these 
expenses,  and  recovered  from  the  county  on 
the  ground  that  he  had  paid  the  money  for  the 
benefit  of  the  county,  and  at  its  implied  re- 
quest. 
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It  is  further  contended  that  the  case  of 
YatMpai  County  v.  0'JVJ»7  ( Ariz)  29  Pac.  480,  is 
persuasive  authority  in  appellant's  favor. 
Without  expressing  any  opinion  on  the  course 
of  reasoning  or  the  result  reached  in  that  case, 
we  think  it  sufficient  to  say  that  the  doc- 
trine announced  by  the  court  In  the  Arizona 
case  is  not  pertinent  to  the  question  raised  in 
the  case  at  bar.  There  the  board  of  super- 
visors employed  the  sheriff  of  Yavapai  county 
to  go  to  Utah  for  the  purpose  of  subpcenaing 
persons  there  resident  who  were  needed  as 
witnesses  in  a  criminal  action  pending  in  Ari- 
zona, and  ordered  that  he  be  allowed  mileage 


therefor.  The  point  decided  by  the  court  was 
that  the  sheriff  acted,  not  as  sheriff,  but  as  a 
mere  messenger,  and,  if  actually  employed  in 
that  service,  he  was  entitled  to  compensation. 
Appellant  is  not  entitled  to  recover  from  tbe- 
county  compensation  for  services  rendered, 
or  reimbursement  for  expenses  incurred  as  a 
member  of  the  sheriff's  posse. 

The  judgment  appealed  from  will  t?ierrfore  be: 
affirmed,  and  it  is  so  ordered. 

Pemberton*  Ch.  J.,  concurs.    Hunt,  J.,, 
not  sitting. 


NEBRASKA  SUPREME  COURT. 


PHENIX  INSURANCE  COMPANY  OF 
BROOKLYN,  Plff.  in  Err., 

Fred  A.  PULLER. 


(- 


.Neb.. 


.) 


*!•  Whei*e  no  inquiries  are  'made  of  an 
insured  as  to  the  cbaracter  or  coodition  of  his 
title;  where  he  makes  do  false  representation  as 
to  the  cbaracter  and  condition  of  his  title,  rely- 
inir  upon  whicb  the  iosurer  is  induced  to  and 
does  insure  the  property;  where  the  insured  has 
an  insurable  interest  iu  tbe  property;  the  insurer 
accepts  and  retains  tbe  premium;  and  a  loss  oc- 
curs,—then  the  insurer  oaoDot  escape  liability 
for  such  loss  because  of  the  fact  that  tbe  insured 
at  the  date  of  the  policy  was  not  invented  with 
an  absolute  and  unencuml)ered  title  to  tbe  in- 
sured property,  even  thouirb  the  policy  provides 
that  it  shall  be  of  no  validity  unless  the  title  of 
the  insured  be  ao  unconditiooai  unencumbered 
one;  as  in  such  eases  it  will  be  conclusively  pre- 
sumed a^rainst  the  insurer  that  it  intended  to  and 
did  insure  tbe  Interest  whicb  tbe  Insured  had  in 
the  property,  and  waived  the  provision  in  the 
policy  provldinir  for  its  invalidity  by  reason  of 
the  imperfect  title  of  tbe  insured. 

£•  Where  a  case  is  tried  to  the  court 
"Without  ajuryt  ^^^  &  general  fin  ding  made, 
upon  which  Judgment  is  rendered,  and  in  addi- 
tion thereto  the  court  flies  a  written  opinion  in 
the  case,  such  opinion  is  not  an  essential  part  of 
the  record  of  the  case  when  it  is  brought  here  for 
review. 

8.  The  Judgment  of  the  district  court 
must  stand  or  fUl  upon  the  statutory  record 
of  tbe  case;  that  is,  the  pleadings,  the  findings 
and  Judgment,  and  the  bill  of  exceptions  made 
a  part  of  the  record. 

4.  In  reviewing  such  case,  this  court  will 
conclusively  presume  that  the  trial  court  consid- 
ered all  tbe  competent  evidence  t>efore  it,  and 
decided  all  tbe  material  and  necessary  issues  pre- 
sented, though  from  the  language  of  the  written 
opinion  tbe  contrary  should  be  made  to  appear. 

*Headnotes  by  Uagan,  G. 


(February  17. 18W.) 

ERROR  to  the  District  Court  for  Doughi» 
County  to  re'view  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  th& 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.     Affirmed. 

The  facts  are  stated  in  the  Commisaiooer's 
opinion. 

Messrs.  Greene  &  Breckenridg^e*  for 
plaintiff  in  error: 

Where  an  insurer  stipulates  in  the  contract 
of  insurance  that  It  shall  not  be  liable  thereon, 
or  that  the  insurance  contract  shall  be  void  if» 
without  its  knowIed|^  or  consent,  the  insured 
shall  procure  additional  insurance  upon  the- 
Insured  property,  and  the  assured  violates  such 
insurance  contract  by  so  procuring  additional 
insurance,  then  the  first  insurance  contract  is 
voidable  at  the  election  of  the  insurer,  and 
such  violation  thereof  is  a  defense  against  the 
insured  in  a  suit  upon  such  first  contract,  un- 
less it  be  shown  that  such  violation  of  the  in- 
surance contract  in  the  procuring  of  the  addi- 
tional insurance  was  brought  about  through 
fraud  or  mistake,  or  has  been  waived  by  Uie- 
first  insurer. 

Hughes  v.  Insurance  Co.  of  N,  A,  40  Neb. 
626;  Phenix  Ins.  Co.  v.  Lamar,  106  Ind.  513, 
55  Am.  Rep.  764;  Barnard  v.  National  F,  Ins. 
Co.  27  Mo.  App.  34;  Continental  Ins.  Co.  v. 
Hulmnn,  92  HI.  145,  84  Am.  Rep.  122;  Zinek 
V.  Phoenix  Ins.  Co.  60  Iowa,  266;  Ke^fser  v. 
Hartford  F.  Ins.  Co.  66  Mich.  664. 

Breaches  of  the  conditions  of  an  insurance 
policy  which  by  its  terms  make  the  policy 
void,  render  it  voidable  only  at  the  election  of 
tbe  company,  unless  it  has  waived  such 
breaches. 

The  company  has  the  right  to  say  to  its  pa- 
trons exactly  what  it  savs  in  its  policy.  The 
fact  that  the  insured  did  not  read  the  policy 
cuts  no  figure.  No  case  holds  that  one  may 
plead  ignorance  of  the  terms  of  bis  policy. 

Ilankins  v.  Rockford  Ins.  Co.  70  Wis.  1;  Qer 


Note.— The  present  case  is  an  unusuaUy  strongr 
one  in  favor  of  relievlnir  the  insured  from  tbe 
strict  terms  of  a  condition  m  tbe  policy,  as  the  pol- 
icy in  question  expressly  provided  that  it  should 
be  void  m  case  of  an  encumbrance,  '^whether  In- 
quired about  or  not." 

As  to  tbe  effect  of  failinsr  to  state  facts  in  the  ap- 
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plication,  see  also  Penn  Mut.  L.  Ins.  Co.  v.  Mechao- 
lea'  Sav.  Bank  &  T.  Co.  (C.  C.  App.  6th  C.)  88  L.  R> 
A.  38. 

For  tbe  opinion  of  tbe  court  as  part  of  the  record 
on  appeal,  see  not«  to  Pennsylvania  |Co.  v.  Vereiea 
(111.)  16  L.  K.  A.  796. 


1808. 


Phekix  Insurjincb  Co.  v.  Pulleb. 
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man  Ins,  Co.  v,  Heidvk,  30  Neb.  288;  Sanger 
V.  Dunn,  47  Wis.  620,  32  Am.  Rep.  789;  Wil- 
cox V.  Continental  Ins,  Co,  85  Wis.  193;  Cleaner 
V.  Traders'  Ins.  Co.  65  Mich.  527;  Oouldy. 
Dwelling- House  Ins.  Co,  90  Mich.  302.  Affirmed 
upoD  Rehearing,  90  Mich.  808;  Wierengo  v. 
American  F.  Ins,  Co.  98  Mich.  621. 

There  is  no  allegation  nor  proof  in  this  case 
of  either  fraud  or  mistake. 

Johnson  v.  Dakota  F,  <fc  M.  Ins.  Co,  1  N.  D. 
167;  Patterson  v.  Murphy,  41  Neb.  818;  Omaha 
Consol.  Vinegar  Co.  v.  Burns,  44  Neb.  21. 

Mr.  George  W.  Shields  for  defendant 
in  error. 

Raean,  C,  filed  the  following  opinion: 
Fred  A.  Fuller  sued  the  Phenlx  Insurance 
Company  of  Brooklyn,  New  York,  in  the  dis- 
trict court  of  Douglas  county,  to  recover  ihe 
value  of  certain  property  of  his  destroyed  by 
fire,  which  property  the  insurance  company 
had  insured  against  loss  or  damage  by  fire. 
Fuller  had  a  verdict,  and  judgment,  and  the 
insurance  company  has  filed  here  a  petition  in 
error  to  review  such  judgment. 

1.  The  policy  contained  this  provision:  "If 
the  interest  of  the  assured  in  the  property  be 
other  than  an  unconditional  exclusive  owner- 
ship, or  if  any  other  person  or  persons  have 
any  interest  whatever  in  the  property  de- 
scribed, whether  it  be  real  estate  or  personal 
properly,  or  if  there  be  a  mortgage  or  other  en- 
cumbrance thereon,  whether  inquired  about 
or  not,  it  must  be  so  notified  to  the  company, 
and  be  so  expressed  in  the  written  part  of  this 
policy,  otherwise  this  policy  shall  be  void." 
At  the  time  of  the  issuance  of  the  policy  in 
suit  the  personal  property  insured  was  encum- 
bered by  a  chattel  mortgage.  The  insurer  did 
not  notify  the  company  of  the  existence  of  this 
mortgage,  and  no  memorandum  of  its  exist- 
ence was  written  in  the  policy.  The  insurance 
company  interposed  as  a  defense  to  the  action 
in  the  district  court  the  existence  of  this  chat- 
tel mortgage  upon  the  insured  property;  and 
the  first  argument  here  is  that  the  judgment 
of  the  district  court  is  contrary  to  law,  because 
the  undisputed  evidence  shows  that  such  a 
mortgage  existed  upon  the  insured  property  at 
the  date  of  the  issuance  of  the  policy,  and  that 
the  insurance  company  was  not  notified  of  the 
existence  of  such  mortgage,  and  no  memoran- 
dum of  its  existence  was  written  in  the  policy. 
The  evidence  on  behalf  of  the  insured  tends  to 
show  that  the  agent  of  the  insurance  company 
solicited  this  insurance.  At  the  time  the  agent 
liad  no  actual  knowledge  of  the  existence  of 
the  chattel  mortgage  upon  the  property,  but 
made  no  inquiries  of  the  insured  as  to  whether 
the  property  was  encumbered.  In  fact  the 
subject  of  an  encumbrance  upon  the  property 
about  to  be  insured  was  not  mentioned  by 
either  party,  and,  while  the  insured  kept  silent 
upon  the  subject  of  the  encumbrance,  he  did 
not  do  so  with  any  sinister  motive.  In  other 
words,  the  subject  of  the  encumbrance  upon 
the  property  was  not  mentioned,  because  it 
seems  not  to  have  been  thought  of  either  by 
40  L.  R.  A. 


the  insured  or  the  insurer.  The  premium  for 
the  insurance  was  paid  by  the  insured,  and 
accepted  and  retained  by  the  insurer.  The 
evidence  further  shows  that  the  value  of  the 
property  at  the  date  of  its  insurance  exceeded 
the  encumbrance  thereon,  and  at-  the  date  of 
the  destruction  of  the  property  by  fire  the  en- 
cumbrance had  been  so  reduced  that  the  prop- 
erty destroyed  exceeded  in  value  both  the  in- 
surance and  the  encumbrance  thereon.  In  In- 
surance Co.  of  N.  A.  V.  Bachler,  44  Neb.  549,  it 
was  held  that  where  the  insured  was  not  ques- 
tioned as  to  encumbrances  on  his  property, 
and  did  not  intentionally  conceal  the  existence 
of  an  encumbrance,  and  did  not  keep  silent  in 
regard  to  the  encumbrance  from  any  sinister 
motive,  the  existence  of  a  mortgage  upon  the 
property  did  not  invalidate  the  policy.  And 
in  German  Ins.  &  Sat.  Inst.  v.  Kline,  44  Neb. 
395,  it  was  held  that  where  the  application  for 
insurance  is  oral,  and  no  inquiry  made  as  to 
the  condition  of  the  title  of  the  property,  the 
insured  in  fact  had  an  insurable  interest  in  the 
property,  and  the  premium  paid  and  accepted 
and  retained,  the  insurance  company  would 
be  conclusively  presumed  to  have  Insured  the 
insurable  interest  which  the  owner  had  in  the 
property,  and,  to  have  waived  the  provision  in 
the  policy  providing  for  its  forfeiture  by  reason 
of  the  existence  of  an  encumbrance  upon  the 
property.    These  cases  control  the  case  at  bar. 

2.  This  case  was  tried  to  the  court  without  a 
jury,  and  the  court  found  generally  in  favor 
of  the  insured,  and  against  the  insurance  com- 
pany, and  entered  an  ordinary  money  judg- 
ment on  such  finding.  But  the  learned  dis- 
trict judge  also  wrote  an  opinion  in  the  case, 
and  in  this  opinion  he  states  that  he  did  not 
deem  It  necessary  to  pass  upon  the  merits  of 
the  defense  just  considered,  and  reserved  the 
question  prcbented  by  that  defense. 

A  second  argument  here  is  that  the  judg- 
ment must  be  reversed  because  the  only  Issue 
in  the  case  has  not  been  passed  upon  or  de- 
cided by  the  district  court.  But  this  argument 
assumes  that  the  opinion  of  the  district  judge 
is  an  essential  part  of  the  record  of  the  case 
brought  here,  but  it  is  not.  In  reviewing  a 
case  brought  here  either  on  error  or  appeal ^ 
while  this  court  is  always  pleased  to  have  the 
benefit  of  the  written  opmion  of  the  trial  judge, 
still  the  judgment  of  the  district  court  must 
stand  or  fall  upon  the  statutory  record  of  the 
case, — that  is,  the  pleadings,  the  findings,  and 
judgment  of  the  district  court,  and  the  bill 
of  exceptions  made  a  part  of  the  record; 
and  where  general  findings  are  made  by  a 
court,  and  a  judgment  pronounced  thereon, 
we  must  conclusively  presume  that  the  trial 
court  considered  all  the  competent  evidence 
before  it,  and  decided  all  the  material  and 
necessary  issues  presented  by  the  pleadings, 
though  from  the  language  of  the  opinion  the 
contrary  should  be  made  to  appear. 

The  judgment  of  the  District  Court  is  affirmed. 

Rehearing  denied. 
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NEW  JERSEY  COURT  OP  ERRORS  AND  APPEALS. 


NORTH  HUDSON  COUNTY  RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

Clarence  ANDERSON. 

( N.J ) 

*1.  A  dollar  bill  ftrom  the  upper  lelt- 
bajid  comer  of  which  a  piece  one  inch 
and  a  half  by  one  inch  and  a  quarter 
had  been  torn  is  not  a  leffal  tender  for  car 
fare,  and  the  conductor  may  eject  a  passeoffer 
who  refuses  to  make  another  payment  He  was 
not  bound  to  accept  a  bill  which  was  substan- 
tially mutilated.  If  any  part  was  absent  which 
might  aid  in  determining  whether  it  was  gen- 
uine, he  was  under  no  duty  to  receive  it. 

2.  The  rules  of  the  Treasury  Depart- 
ment of  the  (Jnlted  States  in  regard  to  the  re- 
demption of  mutilated  notes  relate  simply  to 
redemption,  and  do  not  affect  the  question  of 
legal  tender. 

(March  1, 1898.) 

ERROR  to  the  Supreme  Court  at  Circuit  in 
Hudson  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  alleged  illegal  ejectment 
from  defendant's  car.     Ktcersed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  Holmes,  for  plaintiff  in  er- 
ror: 

The  United  States  statute  makes  certain 
DOtes  and  certificates  legal  tender  (U.  S.  Rev. 
Stat.  ^§  85^8,  3589,  8590,  but  there  is  nothing 
in  the  statute  which  makes  any  part  of  a  note 
or  certificate  a  legal  tender. 

There  are  provisions  in  the  statute,  by  which 
the  Treasury  Department  is  directed  to  receive 
notes  and  certificates  which  are  mutilated  or 
otherwise  injured  so  as  to  be  unfit  for  use,  and 
issue  others  in  place  thereof  (U.  S.  Rev.  Stat. 
^^  8580,  5184),  and  the  Treasury  Department 
has  adopted  certain  rules  regarding  the  re- 
demption of  such  mutilated  notes  and  certifi- 
-cales. 

Nothing  less  than  a  "bill,"  i,  e.,  a  whole 
bill,  is  legal  tender.  A  person  is  entitled  to 
have  the  whole  bill  presented  to  him,  in  order 
that  he  may  judge  of  its  validity,  and  he  is 
not  required  to  pass  on  the  validity  of  a  part 
of  a  bill. 

(Tnited  States  v.  Lisaner,  12  Fed.  Rep.  840; 
Jersey  City  <fc  B.  R.  Co.  v.  Morgan,  52  N.  J. 
L.  61. 

Mr.  Warren  Dixon«  with  Messrs.  Bent- 
ley  &  Gedney»  for  defendant  in  error: 

The  fact  that  the  bill  was  torn  on  the  upper 
left-hand  corner  an  inch  and  a  quarter  on  one 
side  by  an  inch  &nd  a  quarter  on  the  other,  at 
right  angles,  does  not  invalidate  the  note.  A 
United  States  note  has  no  intrinsic  value  as 
has  a  United  States  coin. 

*Headnote8  by  Van  Syckel,  J. 


N DTK.— As  to  the  tender  of  old,  worn,  or  mutil- 
ated coin,  see  Atlanta  Consol.  Street  li.  Co.   v. 
Keeny  (Ga.)  33  L.  B.  A.  824,  and  note. 
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Jersey  City  d  B,  R.  Co.  v.  Margan,  52  N.  J. 
L.  60. 

The  United  States  treasury  rules,  §  10,  says: 
''United  States  notes  when  not  mutilated  so 
that  less  than  \  of  the  original  proportion  re- 
mains, are  redeemable  in  coin."  Notes  of  the 
United  States  are  lawful  money  and  a  legal 
tender  in  payment  of  all  debts,  both  public 
and  private,  within  the  United  States,  except 
for  duties  on  imports  and  interest  on  the  pub- 
lic debt 

U.  S.  Rev.  Stat.  p.  712,  §  8588. 

Van  Syckel»  J.,  delivered  the  opinion  of 
the  court: 

Anderson,  the  plaintifif  below,  tendered  the 
conductor  on  a  car  of  the  company  defendant 
below  a  mutilated  one  dollar  note  for  bis  car 
fare.  The  conductor  refused  to  accept  the 
note  because  it  was  imperfect,  and  put  An- 
derson off  the  car  for  not  paying  bis  fare. 
Thereupon  Anderson  brought  suit  to  recover 
damages  for  the  alleged  wrongful  act  of  the 
conductor.  The  evidence  of  Anderson  was 
that  a  piece  one  inch  and  a  quarter  by  one 
inch  and  a  half  had  been  torn  from  the  upper 
left-hand  corner  of  the  bill,  while  the  evidence 
on  the  part  of  the  company  was  that  the  piece 
torn  off  was  two  and  a  half  inches  by  one  inch 
and  three-quarters.  The  trial  court  was  re- 
quested by  the  counsel  of  the  company  to 
charge  the  jury  that  the  note  was  not  a  legal 
tender  for  the  car  fare,  which  request  the 
court  refused  to  grant.  On  the  contrary,  the 
court  did  charge  that  the  note  was  a  legal  ten- 
der. To  the  refusal  to  charge  as  requested, 
and  to  the  charge  as  made,  the  defendant  com- 
pany excepted,  and  error  is  thereupon  as- 
signed. 

The  case  of  Jersey  City  A  B.  R.  Co.  v.  Mor- 
gan, 52  N.  J.  L.  60,  is  relied  upon  to  support 
the  ruling  of  the  trial  court;  but  it  is  not 
parallel.  There  a  genuine  silver  coin,  worn 
smooth  by  use,  not  appreciably  diminished  in 
weight,  and  distinguishable  as  a  coin  duly  is- 
sued from  the  mint,  was  held  to  be  a  legal  ten- 
der. The  United  States  statutes  make  ceruin 
paper  money  legal  tender,  but  there  is  no  pro- 
vision that  part  of  such  notes  shall  be  im- 
pressed with  that  quality.  The  rules  of  the 
Treasury  Department  with  regard  to  the  re- 
demption of  mutilated  notes  relate  simply  to 
redemption,  and  do  not  make  such  noies  legal 
tender.  The  company  was  not  under  any  ob- 
ligation to  take  upon  itself  the  burden  of  ap- 
plying to  the  Treasury  Department  at  Wash- 
ington for  a  perfect  note,  or  to  assume  the 
risk  of  falling  to  obtain  it.  The  conductor 
had  the  right  to  demand  an  entire  bill,  and 
was  not  bound  to  accept  one  from  which  a 
portion  had  been  torn.  If  any  part  was  ab- 
sent which  might  aid  in  determining  whether 
it  was  a  genuine  bill,  he  was  under  no  duty  to 
receive  it.  The  portion  torn  off  the  bill  pre- 
sented in  this  case  constituted  a  substantial 
mutilation  of  it.  It  was  not  a  legal  tender, 
and  the  trial  court  erred  in  refusing  so  to 
charge. 

The  judgment  below  should  ther^ore  be  re- 
versed. 


19W. 


HuDA  Y.  American  Glucose  Co. 
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Maryanna  HUDA,  Admrx.,  etc.,  of  Valentine 
Huda,  Deceased,  Appt., 

V. 

AMERICAN  GLUCOSE  COMPANY,  Bespt. 
(164  N.  Y.  474.) 

1.  Screwing  down  the  windows  of  a 
teetory  so  that  there  is  no  aceess  to 
fire  escapes  except  by  breakioir  the  windows, 
and  forblddlDg  employees  to  open  tbe  windows, 
in  order  to  preserve  a  high  temperature,  which 
is  necessary  for  tbe  business,  does  not  violate  a 
statute  requiring  the  construction  and  mainte- 
nance of  Are  escapes  on  such  buildings,  where  the 
windows  are  so  light  in  frame  as  to  oflTer  but  the 
slightest  difficulty  in  breaking  through,  if  there 
is  not  time  to  unscrew  them. 

2.  It  is  not  neg^Ufi^nce  for  a  master  to 
flEUiten  windows  leading  to  fire  es- 
capeSf  when  this  does  not  violate  any  statute 
and  the  windows  can  be  easily  broken  through 
to  reach  the  Are  escapes  if  there  is  not  time  to 
unfasten  them. 

3*  An  employee  assumes  the  risk  of  his 
employer's  methods  ^hich  are  iniown  to 
and  acquiesced  in  by  him,  if  they  do  not  violate 
any  statute. 

(December  14, 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  DiyisioQ  of  tbe  Supreme 
Court  for  the  Fourth  Department  affirming  a 
judgment  of  the  Erie  County  Circuit  in  favor 
of  defendant  in  an  action  brought  to  recover 
damages  for  tbe  alleged  negligent  killing  of 
plaintiff's  intestate.    Affirmed. 

Tbe  facts  are  stated  m  tbe  opinion. 

Mr.  Le  Roy  Parker,  for  appellant: 

The  direct  cause  of  Huda's  death  was  the 
fire  which  originated  in  defendant's  dynamo 
room.  A  concurring  cause  was  the  unlawful 
screwing  down  of  the  windows  whereby  es- 
cape from  tbe  building  was  obstructed. 

The  evidence  given  as  to  the  defective  and 
dangerous  character  of  the  appliances  used  by 
defendant  was  sufficient  to  show  that  it  had 
not  maintained  its  plant  in  that  reasonably 
safe  and  proper  condition  required  by  law. 

Coddingion  v.  Brooklyn  Crosstoion  R.  Co.  102 
N.  Y.  67;  Mayer  v.  Liebmann,  16  App.  Div. 
54. 

The  record  of  the  fire  commissioners  of  the 
city  of  Buffalo  respecting  the  cause  of  this 
fire  is  admissible  in  evidence  as  prima  facie 
evidence  of  the  facts  therein  recorded. 

Charter  of  the  City  of  Buffalo,  t^^  249,  498; 
Laws  1891, -chap.  105;  Woolsey  v.  KUenmVe,  84 
Hun.  236;  Buffalo  Loan,  T.  db  S.  D.  Co.  v. 
Knights  Templar  dt  Mut.  Aid  Asso.  126  N.  Y. 
450. 

Negligence  may  be  presumed  from  the  fact 
of  the  happening  of  an  accident  which  could 
not,  in  the  ordinary  course  of  events,  have 
occurred  without  some  negligence,  or  omission 
in  respect  to  the  duty  of  care  which  the  person 


Not*.— For  duty  as  to  tire  escapes,  see  note  to 
Rose  V.  Kin?  (Ohio)  15  L.  R.  A.  160;  also  Pauley  v. 
Steam  Gkiuge  &  Lantern  Co.  (N.  T.)  15  L.  R.  A.  104; 
Scbmalzried  v.  White  (Tenn.)  33  L.  R.  A.  782. 
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owning  buildings  or  operating  machinery  owes 
to  the  persons  injured 

Ray,  Negligence  of  Imposed  Duties,  pp.  145, 
146;  SeyboU  v.  New  York,  L.  E.  dt  W.  H.  Go. 
95  N.Y.562;  Scott  v.  I/yndon  &  St.  K,  Docks 
Co.  3  Hurlst.  &  C.  596. 

When  experience  has  demonstrated  that  a 
certain  business  may  be  carried  on,  and  cer- 
tain machinery  used  without  causing  damage, 
if  reasonable  care  is  exercised,  then  the  fact  of 
damage  may  be  sufficient,  under  such  circum- 
stances, to  show  negligence. 

Cooley,  Torts,  703, 794:  Seeiey  v.  New  York 
a  d  H.  R.  H,  ColQ/H  N.  Y.  719;  16  Am.  &  Eng. 
Enc.  Law,  p.  451;  Louisville  dt  JN.  R.  Co.  v. 
Reese.  85  Ala.  497;  Spaulding  v.  Chicago  <fe  N. 
W.  R.  Co.  30  Wis.  110,  11  Am.  Rep.  550; 
CUaveland  v.  Grand  Trunk  R.  Co.  42  Vt.  449; 
8  Am.  &  Eng.  Enc.  Law.  pp.  10, 11;  Volkmar 
V.  Manhattan  R.  Co.  184 N.  Y.  420;  Hogan  v. 
Manhattan  R.  Co.  149  N.  Y.  23;  Mullen  v.  St. 
John,  57  N.  Y.  567,  15  Am.  Rep.  530;  Cahalin 
V.  Q^hran,  1  N.  Y.  S.  R.  583;  Oall  v.  Man- 
hattan R.  Co.  24  N.  Y.  S.  R.  24,  Affirmed  125 
N.  Y.  714;  Payne  v.  Troy  db  B.  R.  Co.  83  N. 
Y.  672;  White  v.  Boston  db  A.  R.  Co.  144  Mass. 
404. 

Even  if  this  evidence  was  sufficient  to  re- 
move the  presumption,  the  credibility  of  de- 
fendant's witnesses  would  still  be  involved  and 
be  a  question  for  the  jury. 

Volkmar  v.  Manhattan  R.  Co.  184  N.  Y. 
420;  Elwood  v.  Western  V.  Teleg.  Co.  45  N.  Y. 
549,  6  Am.  Rep.  140. 

It  is  for  the  jury  to  decide  whether  the  pre- 
sumption of  negligence  has  been  sufficiently 
negatived  by  the  defendant,  and  not  for  the 
court. 

Seyholt  v.  New  York,  L.  E.  db  W.  R.  Co.  95 
N.  Y.  562,  47  Am.  Rep.  75;  Bowen  v.  New 
York  a  db  U.  R.  R.  Co.  18  N.  Y.  408,  72  Am. 
Dec.  529;  2  Thomp.  Neg.  §  3,  p.  1227; 
Black,  Proof  and  Pleadings  in  Accident 
Cases,  s5^  7-9:  Kraatz  v.  Brush  Electric  Light 
Co.  82  Mich.  457. 

An  electric-light  company  is  liable  for  negli- 
gence when  injury  was  occasioned  by  the  in- 
sufficiency of  fuse  catches  to  break  tbe  circuit 
and  cut  off  the  dow  of  electricity  when  wires 
are  overloaded. 

YateH  V.  Southwestern  Brush  Electric  Light 
db  P.  Co.  40  La.  Ann.  467. 

The  defendant's  method  of  screwing  down 
the  windows  of  the  building  in  which  the  de- 
ceased was  employed,  so  that  there  was  no  ac- 
cess to  the  fire  escape  except  by  breaking  the 
windows,  and  forbidding  the  employees  of 
the  defendant  engaged  in  that  building  from 
opening  the  windows,  and  requiring  them  to 
keep  a  high  temperature  in  the  work  rooms, 
such  as  was  necessary  to  accomplish  the  busi- 
ness carried  on  in  these  rooms,  was  a  violation 
of  the  statute  requiring  a  construction  and 
maintenance  of  fire  escapes  in  such  building. 

Gorman  v.  McAtdle,  67  Hun,  487;  Pauleys. 
Steam  Gauge  db  Lantern  Co.  131  N.  Y.  92,  15 
L.  R.  A.  194;  Panlzar  v.  Tilly  Foster  Iron 
Mi7i.  Co.  99  N.  Y.  376;  WUly  v.  Mulledy,  78 
N.  Y.  310.  34  Am.  Rep.  536;  Schwandner  v. 
Birge,  33  Hun,  186;    Corcoran  v.  Eolbrook,  59 
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N.  Y.  617,  17  Am.  Rep.  869;  Stnngham  v. 
Stetoart,  100  N.  Y.  516;  Stringham  v.  Hilton, 
111  N.  Y.  188,  1  L.  R.  A.  483;  Eastwood  v. 
Betsof  Min.  Co.  86  Hun,  99,  Affirmed  152  N.  Y. 
651. 

It  was  for  the  jury  to  say  whether  Hudadid 
not  try  to  reach  a  fire  escape,  and,  finding  the 
window  leading  to  it  fastened,  perished  before 
be  could  open  it. 

Willy  V.  Mulledy,  78  N.  Y.  810,  34  Am. 
Rep.  586. 

There  can  be  no  presumption,  in  the  ab- 
sence of  evidence,  that  Huda  did  anything 
that  he  ought  not  to  have  done. 

The  presumption  may  be  made  that  every 
man  is  desirous  of  preserving  his  life  and 
keeping  his  body  from  harm. 

Ekistwood  v.  Retsof  Min.  Co.  86  Hun.  99, 
Affirmed  152  N.  Y.  651;  Morrison  v.  New  York 
C.  R  Co.  68  N.  Y.  648. 

A  failure  on  the  part  of  owners  of  factories 
to  perform  a  duty  imposed  by  statute  when,  as 
a  consequence,  an  injury  results  to  another,  is 
evidence  of  negligence,  and  is  actionable. 

Pauley  v.  Steam  Qauge  dt  Lantern  Co.  131 
N.  Y.  90,  15  L.  R.  A.  194;  Willy  v.  Mulledy, 
78  N.  Y.  314.  34  Am.  Rep.  536;  McRickard  v. 
Flint,  114  N.  Y.  222;  Burton  v.  McClellan,  3 
111.  436;  Somertille  v.  Marks,  58  111.  871; 
Sangamon  Distilling  Co.  v.  Young,  77  111.  197. 

The  court  can  only  take  the  case  from  the 
jury  when  not  only  the  facts  are  undisputed, 
but  when  only  one  set  of  inferences  can  be 
drawn  from  those  facts,  and  those  inferences 
lead  to  but  one  conclusion. 

Eastvood  V.  ReUof  Min.  Co.  86  Hun,  96,  Af- 
firmed 152  N.  Y.  651;  Johnson  y.  JSteam  Gauge 
db  Lantern  Co.  146  N.  Y.  160;  Weeks  v.  Com- 
itell,  104  N.  Y.  33d;  Ohio  dt  M.  R.  Co.  v.  Col- 
lam,  78  Ind.  264.  38  Am.  Rep.  184;  Gardner 
V.  Michigan  C.  R  Co.  150  U.  8.  349-361,  87  L. 
ed.  1107-1110;  Vinton  v.  Schwab,  82  Vt.  612; 
Hart  V.  Hudson  Rit^r  Bridge  Co.  80  N.  Y.  622. 

The  deceased  did  what  he  could  to  escape 
death. 

Felice  v.  New  York  C.  dh  H.  R.  R.  Co,  14 
App.  Div.  350. 

The  risks  of  the  service  a  servant  assumes  in 
the  employment  of  a  master  are  those  only 
which  occur  after  the  due  performance  by  the 
employer  of  those  duties  which  the  law  en- 
joins upon  him.  If  the  master  has  failed  to 
perform  his  duty,  the  servant  does  not  take 
the  risk  of  the  master's  fault. 

Knisley  v.  Pratt,  148  N.  Y.  878,  82  L.  R.  A. 
867:  Pan  lev  v.  Steam  Gauge  dt  Lantern  Co.  131 
N.  Y.  95,  15  L.  R.  A!  194;  Benzing  v.  Stein- 
way,  lOi  N.  Y.  552;  McGovem  v.  Central  Ver- 
mont R  Co.  123  N.  Y.  280;  Booth  v.  Boston  dk 
A.  R.Co.  73  N.  Y.  40,  29  Am.  Rep.  97; 
Pantzar  v.  miy  Foster  Iron  Min.  Co.  99  N.  Y. 
876;  Felice  v.  NeiP  York  C.  db  H.  R  R.  Co.  14 
App.  Div.  851:  Southwestern  TelepK  Co.  v. 
Woxiqht^r,  56  Ark.  206;  Clairain  v.  Western 
U.  Teleg.  Co.  40  La.  Ann.  178;  Essex  County 
Electric  Co.  v.  Kelly,  67  X.  J.  L.  100:  Weatern 
U.  Teleg.  Co.  v.  McMullen,  58  N.  J.  L.  155.  32 
L.  R.  A.  351;  Bailey,  Master's  Liability  for 
Injuries  to  Servant,  pp.  152-156. 

In  the  present  case  it  cannot  be  claimed 
that  the  risk  was  a  natural  and  ordinary  one, 
incident  to  the  work  in  which  Huda  was  en- 
gaged. 
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Sehwandner  v.  Birge,  38  Hun,  186;  Oar- 
man  V.  McArdle,  67  Hun,  484;  Mayes  v.  Chi- 
cago, R.  L  db  P.  R.  Go,  68  Iowa.  566. 

The  risk  related  to  the  safety  of  the  place  of 
employment,  and  not  to  the  character  of  the 
employment  itself. 

It  was  the  risk  of  the  master,  and  not  of  the 
servant. 

Freeman  y.  Glens  Falls  Paper  Mill  Co.  61 
Hun,  182,  Affirmed  142  N.  Y.  639;  Abrayan 
V.  Manufacturer^^  Nat.  Bank,  16  N.  Y.  S.  R. 
750;  Gaul  v.  Rochester  Paper  Co,  72  Hun.  485, 
Affirmed  Eagle  v.  Rochester  Paper  Co.  145  N. 
Y.  608;  Egan  v.  Dry  Dock,  E.  B.  dbB.  R  Co. 
12  App.  Div.  558;  CuUen  v.  Norton,  52  Hun, 
9;  Uawley  v.  Nortfiern  C.  R.  Co.  82  N.  Y. 
870. 

Remaining  in  service  after  knowledge  of 
defects  is  not  negligence  per  se. 

Wood,  Master  &  Servant,  681;  HuddUstonY. 
Loicell  Machine  Shop,  106  Mass.  282;  Patterson 
V.  Pittsburg  dt  C.  R  Co.  76  Pa.  889,  18  Am. 
Rep.  412;  Hawley  v.  Northern  C.  R.  Co.  «2 
N.  Y.  870. 

Messrs.  Rosters*  Locke»  ft  Milbum,  for 
respondent: 

The  defendant's  method  of  fastening  the 
windows  of  its  building  was  not  a  violation  of 
the  statute  requiring  the  construction  and 
maintenance  of  fire  escapes  on  the  building. 

The  defendant  was  not  bound  at  common 
law  to  anticipate  the  destruction  of  its  factory 
by  fire,  or  to  alter  the  adaptation  of  its  internal 
arrangements  to  the  conditions  of  the  business 
with  reference  to  the  happening  of  a  fire. 

Pauley  v.  Steam  Gauge  dt  Lantern  Co.  181 
N.  Y.  90,  15  L.  R.  A.  194;  Jones  v.  Granite 
Mills,  126  Mass.  84,  80  Am.  Rep.  661. 

The  windows  as  they  were  had  nothing  to 
do  with  the  death  of  the  intestate  as  an  oper- 
ative cause. 

Pauley  V.  Steam  Gauge  dt  Lantern  Co,  131 
N.  Y.  98,  15  L.  R.  A.  194. 

When  Huda  was  on  the  fourth  floor  if  he 
had  reached  the  fire  escape  on  the  north  wall 
which  was  nearest  to  him  he  would  have 
found  a  clear  way  to  it  through  Hull  having 
broken  the  window  out  and  escaped  that  way. 

This  point  was  absolutely  fatal  to  any  rigbt 
of  recovery  in  this  action. 

Pauley  v.  Steam  Gauge  dt  Lantern  Co.  181 
N.  Y.  98.  15  L.  R.  A.  194;  Ruppert  v.  Brook- 
lyn HeighU  R.  Co.  154  N.  Y.  90;  Bond  v. 
Smith,  113  N.  Y.  878;  Tavlor  v.  Tankers,  105 
N.  Y.  209,  59  Am.  Rep.  492;  Morris  v.  Lake 
Shore  cfe  M.  S,  R.  Co.  148  N.  Y.  182. 

As  the  deceased  was  familiar  with  the  de- 
fendant's method  of  screwing  down  the  win- 
dows, and  for  a  long  period  had  worked  un- 
der and  acquiesced  in  that  stale  of  things,  he 
assumed  the  risks  of  the  situation,  and  the 
plaintiff  is  not  entitled  to  recover. 

Crown  V.  Orr,  140  N.  Y.  452;  Gibson  v.  Erie 
R.  Co.  63  N.  Y.  452,  20  Am.  Rep.  652;  Knis- 
ley V.  Pratt,  148  N.  Y.  372,  82  L.  R.  A.  867. 

Gray*  J.,  delivered  the  opinion  of  the 
court: 

The  appellate  division  of  the  supreme  court 
in  the  fourth  department  has  certified  to  tbi» 
court  certain  questions  for  review  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligence   of   the   defendant,  whereby  the 
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plaintiflf's  intestate  lost  his   life.    A  verdict 
was  directed  at  the  circuit  for  the  defendant 
upon  the  evidence,  and  the  appellate  division, 
after   overruling    the    plain liff's   exceptions, 
which  were  ordered  to  be  first  heard  there, 
unanimously  ordered  iudgment  to  be  entered 
for  the  defendant.    A  brief  preliminary  state- 
ment  of  the  facts,  as  established  upon  the 
trial,  will  aid  in  the  discussion  of  the  questions 
certified.    In  the  evening  of  April  12,  1894, 
the  defendant's  factory,  in  the  city  of  Buffalo, 
was    destroyed    by   fire.    The  building  was 
«ight  stories  in  height,  and  occupied  a  space 
of  160  feet  on  Scott  street  by  200  feet  in  depth. 
The  business  conducted  therein  was  the  man- 
ufacture of  glucose,  and  the  deceased  was  one 
of  the  workmen  employed.    The  fire  was  al- 
leged to  have  originated  in  some  defect  in  the 
electric  plant  used  for  lighting  the  building. 
When  the  fire  broke  out.  the  deceased  was  at 
work  upon  the  sixth  floor,  and  he,  with  some 
others,  ran  down  the  stairway  to  the  fourth 
floor,  where  the  thick  smoke  prevented  their 
further  progress.    Some  of  them  then  broke 
through  a  window,  and  escaped  to  the  ground 
by  a  fireman's  ladder.    The  deceased  was  last 
seen  near  the  foot  of  tie  stairway,  and  did  not 
follow  his  companions  to  the  window.    What, 
in  fact,  happened  then  to  him  is  not  known, 
and  b^omes  purely  a  matter  of  presumption. 
There  were  three  distinct  stairways  in  this 
building  leading  from  the  top  floor  to  the  bot- 
tom floor,  and  two  leading  from  the  top  floor 
to  a  flat   roof.    A  large  covered  bridge  led 
from  the  fifth  and  sixth  floors  to  an  adjoining 
building,   which  many  of  the  workmen  had 
been  in  the  habit  of  using  as  a  means  of  ac- 
cess to  and  of  return    from  the  four  upper 
stories.     Upon   the  outside  of   the    building 
were  three  fire  escapes   extending  from  the 
roof  to  the  ground;  two  being  upon  the  south 
and  one  upon  the  north  walls.    Two  windows 
upon  each  floor  opened  upon  balconies  which 
were  constructed  in  connection  with  the  fire 
escapes.    In  the  process  of  the  manufacture 
of  glucose  it  was  necessary  that  a  high  and 
uniform  temperature  should  be  kept  up  within 
the  factory,  and  to  that  end  the  windows  in 
the  building  were  required  to  be  kept  closed. 
Directions  to  this  effect  being  unobserved,  at 
first  strips  of    wood   were   so  nailed  to  the 
sashes  as  to  prevent  the  windows  from  being 
opened ;  but,  these  having  been  pried  off  at 
times,  the  more  effective  means  had  been  re- 
sorted   to,  during    the  previous  autumn,  of 
screwing  the  sashes  together,  and  notices  were 
posted  warning  the  workmen  against  opening 
or  breaking  the  windows,  under  penalty  of 
discharge.     The    windows    in    the   building 
were  constructed  with  two  light  sashes,  con- 
taining, each,  four  panes  of  glass  about  16 
inches  square.    The  sash  frames  were  from  an 
inch  and  a  quarter  to  an  inch  and  a  half  thick. 
The  deceased  had  been  working  for  the  de- 
fendant for  about  twelve  years,  and  the  knowl- 
edge of  the  employees  as  to  the  fastening  of 
the  windows  was  testified  to  by  several  of  the 
plaintiff's  witnesses.     When  the  fire  occurred, 
the  fire  escapes  were  made  use  of  by  many  by 
breaking  through  the  windows,  while  some 
escaped  by  the  stairwajrs  or  by  ladders.   These 
facts  are  sufficient  to  inform  us  of  the  situa- 
tion, and  to  enable  us  to  consider  the  questions 
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certified.  They  are:  "(1)  Whether  the  de- 
fendant's method  of  screwing  down  the  win- 
dows of  the  building  in  which  the  deceased 
was  employed,  so  that  there  was  no  access  to 
the  fire  escapes  except  by  breaking  the  win- 
dows, and  forbidding  the  employees  of  the 
defendant  engaged  in  that  building  from  open- 
ing the  windows,  and  requiring  them  to  keep 
a  high  temperature  in  the  work  rooms,  such 
as  was  necessary  to  accomplish  the  business 
carried  on  in  these  rooms,  was  a  violation  of 
the  statute  requiring  a  construction  and  main- 
tenance of  fire  escapes  on  such  buildings.  (2) 
Whether  doing  the  acts  stated  in  the  first 
question,  or  any  of  them,  was  evidence  of 
negligence  on  the  part  of  the  defendant  that 
should  have  been  submitted  to  the  jury.  (8) 
Whether  the  deceased,  who  was  familiar  with 
the  defendant's  methods  as  stated  in  the  first 
question,  and  for  a  long  period  had  worked 
under  and  acquiesced  in  the  conditions  stated 
in  the  first  question,  assumed  the  risks  of  the 
situation;  and  whether  by  reason  thereof,  the 
plaintiff  is  not  entitled  to  recover  in  this  ac- 
tion." 

The  statute  referred  to  in  the  first  question 
(Laws  1892,  chap.  673,  §  6)  provided  for  the 
manner  of  construction  of  fire  escapes  upon 
factory  buildings,  and  that  they  should  have 
landings  or  balconies  of  a  certain  size,  *'em- 
bracing  at  least  two  windows  at  each  story 
and  connecting  with  the  interior  by  easily  ac- 
cessible  and    unobstructed  openings."    The 
answer  to  the  first  question  turns  upon  the 
propriety  of  the  resort  by  the  defendant  to 
the  methods  adopted  to  keep   the  tempera- 
ture of  its  factory  sufi3ciently  high  and  uni- 
form.    That  such  conditions  were  necessarv 
is  the  fact  assumed  by  the  question,  and  ft 
is    conclusive    here.     Obviously,    for    their 
maintenance,    the    windows    had  to  remain 
closed,  and  the  duty  of  the  defendant  to  its 
employees,  in  the  face  of  that  necessity,  was 
not  to  interpose  between  them  and  the  'means 
of  escape  such  a  barrier  in  the  description 
of    windows  constructed  as    would  prevent 
a  ready  passage    through  them.    The  proof 
as  to  these    windows  is  that  they    were  so 
light  in  frame  as  to  offer  but  the  slightest 
difficulty  in  breaking  through,  if  the    time 
was  wanting  to  unscrew  them.    The  interior 
of  the  factory  was  connected  with  each  bal- 
cony upon  the  fire  escape  through  windows 
easily  accessible  by  an  unobstructed  passage, 
and  the  requirement  of  the  statute  was  thus 
met.     If  the  windows,  as  "openings,"  were 
readily  approached  from  the  interior,  and  could 
be  passed  through,  it  cannot  be  said  that  the 
necessity  of  having  to  break  them,  wlftch  the 
testimony  showed  was  easily  done,  constituted 
any  greater  obstruction  than  would  have  been 
the  necessity  of  uncatching  and  of  lifting  them. 
The  reading  of  the  provisions  of  the  statute, 
upon   the  subject  of  fire  escapes  In  factories 
must  be  reasonable,  and  in  view  of  the  de- 
mands of  the  case.     The  construction  of  the 
fire  escapes  must  be  as  prescribed  for  the  out- 
side of  the  factory  building,  and,  unquestion- 
ably, that  part  of  the  law  which  requires  a 
connection  to  exist  with  the  Interior  is  not  to 
be  slighted.     But  it  would  be  wholly  vinrea- 
sonable  to  interpret  the  law  as  requiring  a  con- 
dition as  to  the  openings  upon  the  fire  escapes 
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which  the  successful  prosecutiou  of  the  busi- 
ness would  forbid.  There  had  to  be  a  closed 
window  during  the  manufacturing  process, 
and,  whether  it  was  composed  of  one  sash,  or 
of  two  sashes  fastened  together,  was  imma- 
terial, so  long  as  it  was  readily  removable  by 
breaking  through,  and  a  ready  access  to  and 
through  it  was  preserved.  The  evidence  shows 
that  there  was  no  serious  obstruction  at  all  to 
a  passage  to  and  through  the  windows.  It 
must  be  borne  in  mind  that  all  questions  of 
fact  are  to  be  regarded  as  settled,  with  the 
unanimous  affirmance  by  the  appellate  divi- 
sion, and  we  must  assume  every  issuable  fact 
in  the  case  as  determined  below  in  favor  of 
the  defendant.  Thus  we  have  not  before  us 
any  of  the  questions  as  to  which  negligence  is 
alleged  by  the  plainti£f  except  the  one  which 
relates  to  the  defendant's  method  of  prevent- 
ing its  windows  from  being  opened  during  the 
operation  of  its  factory,  and  as  to  that  discus- 
sion is  largely  foreclosed  by  the  assumption  of 
fact  that  it  was  ''necessary  to  accomplish  the 
business  carried  on  in  these  rooms."  The  first 
question  certified  is  answered,  therefore,  in  the 
negative. 

The  second  question  certified  must  be  like- 
wise answered  in  the  negative.  The  discussion 
of  the  first  of  the  questions  renders  amplifica- 
tion of  our  views  quite  unnecessary.  If  llie 
method  adopted  by  the  defendant  was  not  a 
violation  of  the  statute  in  question,  then  there 
was  no  evidence  of  negligence  in  that  respect 
for  submission  to  the  jury.  At  common  law 
there  was  no  duty  imposed  upon  the  employer 
to  provide  fire  escapes  in  anticipation  of  the 
burning  of  the  building  in  which  he  employed 
his  workmen.  If  his  building  was  properly 
constructed  for  the  purposes  of  its  intended 
use.  such  extraordinary  and  unusual  precau- 
tions were  not  demanded  of  him.  The  statute 
of  1887  (rhap.  462)  created  an  absolute  duty, 
and  its  efitect  was  to  give  a  cause  of  action  for 
its  breach  in  favor  of  anyone  entitled  to  its 
observance  and  injured  by  a  breach.  WiUy  v. 
MuOedy,  78  N.  Y.  810.  84  Am.  Rep.  536; 
Faulty  V.  Steam  Gauge  dk  Lani^n  Co.  131  N. 
Y.  90, 15  L.  R.  A.  194.  For  reasons  already 
stated.  I  am  unable  to  perceive  any  breach  of 
duty  here  in  the  respect  certified  to  us.  It 
may  be  observed — as  ft  might  have  been  in  our 
diflcussion  under  the  first  question — that  the 
evidence  utterly  fails  to  show  that  the  condi- 
tion of  the  windows  had  anything  to  do  with 
the  death  of  the  deceased  workman.  It  does 
not  appear  that  he  tried  ineffectually,  or  at  all, 
to  get  through  them;  and  the  manner  of  his 
death  Is  left  to  surmise  from  the  probabilities 
of  his  situation,  when,  upon  his  reaching  the 
fourth  floor,  in  his  descent,  he  was  involved  in 
the  smoke. 
40  L,  R.  A 


In  considering  the  third  question  certified.  I 
think,  with  the  assumption  of  facts  to  which 
the  formulation  of  the  question  compels  us, 
that  but  the  one  answer  is  possible,  and  that  is 
that  the  deceased  assumed  the  risks  of  the 
situation.  An  employee  is  very  reasonably  re- 
garded as  assuming  those  risks  in  his  employ- 
ment which  are  obvious  as  well  as  ordinary. 
If  the  master  has  done  all  that  his  duty  de- 
manded of  him  with  respect  to  securing  the 
safety  of  his  workmen,  as  to  the  place  where 
thev  have  been  set  to  work,  and  as  to  the  tools 
and  appliances  with  which  that  work  was  to 
be  done,  he  will  not  be  liable  for  a  personal 
injury  occurring  by  reason  of  a  risk  which  is 
incidental  to  the  business  itself,  or  which  re- 
sults from  the  dangers  of  the  environment  into 
which  the  workman  knowingly  entered,  under 
proper  instructions.  In  discussing  this  point 
we  have  to  assume  that  the  deceasied  met  his 
death  from  a  cause  connected  with  the  fasten- 
ing of  the  windows,  without,  perhaps,  suffi- 
cient in  the  evidence  to  warrant  the  assump- 
tion. But  the  difficulty  is  not  so  much  in  that 
assumption  as  in  that  found  in  the  question 
certified.  That  compels  us  to  assume  the 
knowledge  of  the  deceased  of  the  defendant's 
methods,  and  his  acquiescence  in  the  condi- 
tions under  which  the  work  was  necessarily 
done.  The  court  below  has  passed  upon  those 
facts  with  all  the  force  of  findings,  and  the 
form  of  the  question  certified  eliminates  them 
from  our  review.  If  the  deceased  knew  the 
defendant's  methods  and  acquiesced  in  those 
resorted  to  by  it  in  the  conduct  of  its  business, 
we  are  simply  thrown  back  upon  the  discus- 
sion under  the  first  question, — whether  there 
was  any  violation  of  the  statute  in  what  the 
defendant  did.  Having  reached  the  conclu- 
sion that  there  was  none,  no  other  conclusion, 
in  the  present  stage  of  the  discussion,  is  possi 
ble,  than  that  the  defendant  added  nothing  to 
the  risks  assumed  by  its  employees,  and  im- 
posed none  which  they  should  not  be  regarded 
as  assuming.  Of  course,  it  is  not  to  be  under- 
stood from  what  has  been  said  that  it  neces- 
sarily follows  that  employees  would  assume 
such  risks  connected  with  the  management  of 
the  business  as  would  result  from  a  violation 
by  the  employer  of  the  statute  in  a  neglect  to 
provide  fire  escapes.  That  presents  a  different 
question. 

The  first  two  of  the  questions  certified  are 
answered  in  the  negative  and  the  third  ques- 
tion is  answered  m  the  affirmative,  and  it 
therefore  follows  that  tTie  judgment  appealed 
from  must  be  affirmed,  with  costs. 

All  concur,  except  Haig^ht*  J.,  absent. 
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V. 

WILMINGTON  &  WELDON  RAILROAD 
COMPANY. 

( N.  C ) 

1.  An  easement  for  a  railroad  right  of 
way  cannot  be  acquired  by  occupation 
under  color  of  citle  as  affalnst  an  owner  wbo  has 
^iven  no  consent  thereto,  where  the  occupation 
ja  Ia¥rfully  taken  by  rterht  of  eminent  domain. 

2.  An  easement  in  land  can  be  ipranted 

only  by  those  who  could  convey  a  tee-simple 
estate. 
8*  An  exception  of  all  railroads  char- 
tered  before  a  certain  date  from  the  provisions 
of  a  statute  of  limitations  does  not  deny  them 
the  equal  protection  of  the  laws. 

(March  15,  1896.) 

APPEAL  by  plaintiflfs  from  a  judgment  of 
the  Superior  Court  for  Johnston  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  taking  of  plaintiff's 
property  for  railroad  purposes.     Bevtrsed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Simmons*  Pou»  &  Ward*  for 
appellants: 

None  of  the  limitations  apply  to  the  case  at 
bar.  because  no  statute  of  limitations  bars  pro- 
ceedings to  collect  compensation  for  right  of 
way,  taken  by  the  Wilmington  &  Weldon 
Kailroad  Company. 

Land  v.  Wilmington  db  W.  R.  Co.  107  N.  C. 
72;  Utley  v.  Wilmington  d  W.  M.  Co,  119  N. 
C.  720. 

This  court  has  declared  that  a  reasonable 
length  of  time  must  be  given  before  the  pro- 
ceedings will  be  barred;  and  when  the  legis- 
lature nefirlects  to  give  this  time,  the  courts 
will,  in  eftect,  do  so. 

Mchols  V.  Norfolk  d  C,  R.  Co.  120  N.  C. 
495. 

The  legislature  cannot  shorten  the  statute  of 
limitations  without  giving  parties  a  reason- 
able time  tt>  bring  actions,  which  otherwise 
would  be  barred. 

Cooley,  Const.  Lim.  6th  ed.  pp.  449.  450; 
Hare,  Const.  Law,  p.  714;  Strickland  v.  Drau- 
ghan,  91  N.  C.  103. 

If  a  law  applies  equally  to  all  of  a  class  alike, 
it  is  constitutional. 

Cooley,  Const.  Lim.  p.  481. 

The  exceptions  to  the  statute  of  limitations, 
and  the  conditions  on  which  the  statutes  are  to 
take  effect,  depend  on  the  discretion  of  the 
legislature. 

Hare,  Const.  Law,  pp.  715,  716. 

The  defendant  has  admittedly  taken  plain- 
tiff's land.  Admittedly  the  alleged  deed  it  ob- 
tained was  void. 

Kirbyy,  BoyeUe,  116  N.  C.  165,  118  N.  C. 
244. 

Note.— For  adverse  possession  of  a  railroad  right 
of  way  as  affainst  the  railroad  company,  see  Illinois 
C.  R.  Go.   V.  Houffhton  (III.)  1  L.  R.  A.  218,  and 
kindred  cases  in  note  thereto. 
40  L.  R.  A. 


Wherever  the  act  of  supposed  disseisin  is 
equivocal  in  its  nature,  the  presumption  is- 
always  that  it  is  in  accordance  with,  and  not  in 
hostility  to,  the  title  of  the  true  owner. 

3  Washb.  Real  Prop.  p.  170. 

Adverse  possession  is  defined  to  be  the  en- 
joyment of  land  or  such  estate  as  lies  in  grant 
under  sueh  circumstances  as  indicate  that  such 
enjoyment  has  been  commenced  and  continued 
under  assertion  or  color  of  right  on  the  part  of 
the  possessor. 

Note  to  Cramer  v.  Clow  (Iowa)  9  L.  R.  A.  772. 

Color  of  title  is  that  which  on  its  face  pro- 
fesses to  pass  title. 

Id.  p.  775,  note. 

Claim  of  color  of  title  must  be  based  upon 
the  proper  title,  and  cannot  be  extended  beyond 
the  same 

United  States  y.  Cameron  (Ariz.)21  Pac.  177, 
cited  in  the  said  notes. 

Good  faith  cannot  be  affirmed  of  a  party 
holding  adversely,  when  he  knows  that  he 
has  no  title,  and  that  under  the  law  he  can  get 
none. 

Deffehaek  v.  Howke,  115  U.  8.  892,  29  L.  ed. 
428. 

The  law  construes  strictly,  giving  the  benefit 
of  doubt  to  the  landowner,  all  statutes  of  limi- 
tation pleaded  by  a  corporation  or  public  agent 
against  the  citizen's  claim  fgr  compensation. 

Randolph,  Em.  Dom.  §  893. 

The  trustee,  and  not  the  cestui  que  trust,  ia 
the  proper  person  to  be  paid. 

Lewis,  Em.  Dom.  g  821;  Mills,  Em.  Dom. 
§  110;  Pierce,  Railroads,  p.  192. 

In  this  state  the  policy  of  the  law  seems  to 
be  to  regard  the  occupancy  of  the  right  of 
way.  both  by  the  railroad  and  by  the  owner, 
as  mutually  permissive,  and  not  as  adverse  to 
either. 

Raleigh  &  A.  Air  Line  R.  Co.  v.  Sturgeon, 
120  N.  C.  225:  Purifoy  v.  Richmond  dt  D.  R. 
Co.  108  N.  C.  100;  Clark,  Code,  §  150;  a 
Elliott,  Railroads,  §1007. 

The  deed  from  Heath  and  wife  and  Wellons 
and  wife  to  the  defendant  was  void  for  uncer- 
taintv. 

1  Wood,  Railroads.  Minor's  ed.  pp.  698,  699. 

Where  a  trust  estate  descends  to  two  or  more 
persons,  the  statute  should  not  begin  to  run 
until  all  become  sui  juris. 

Freeman,  Cotenancy  &  Partition,  §§  875, 
376. 

The  cestui  que  tinist  could  not  sell  or  encum- 
ber or  charge  the  trust  estate. 

27  Am.  &  Eng.  Enc.  Law.  p.  127. 

Messrs.  Robert  O*  Burton  and  Aycock 
ft  Daniels»  for  appellee: 

At  the  death  of  Wiley  Simms  the  title  passed  ' 
to  his  heirs  as  joint  tenants;  and  one  of  them 
having  been  of  full  age  for  more  than  seven 
years  prior  to  the  beginning  of  this  action,  the 
same  is  barred. 

Laws  1885.  chap.  827;  Act  1784,  The  Code, 
§  1826;  Rowland  v.  Rowland,  93  N.  C.  214; 
Vass  V.  Freeman,  56  N.  C.  (3  Jones,  Eq.)  221, 
69  Am.  Dec.  734:  Powellv.  Allen,  75  N.  C.  450. 

The  original  deeds  of  trust  limit  the  estate  ta 
Wiley  Simms  and  his  heirs.  His  heirs,  there- 
fore, take,  not  by  the  act  of  the  law  but  by 
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the  original  deed.    Tbey  are  not  tenants  in 
common. 

Ouion  V.  Mdvin,  69  K  C.  242. 

Cotrustees  are  joint  tenants,  and  are  always 
so  where  their  joint  action  is  contemplated,  or 
where  such  tenancy  is  necessary  for  the  execu- 
tion of  their  trust. 

11  Am.  &Eng.  Enc.  Law,  pp.  1062,  1069; 
1  Perry,  Tr.  §  136;  Webster  v.  Vandeventer,  6 
Gray.  428;  Laring  v.  Marsh,  6  Wall.  387,  18 
L.  ed.  803.  4 

A  trustee  may  either  brin^  suit  in  his  own 
name  or  in  conjunction  with  his  cestui  que 
trust. 

Mebane  v.  Mebane,  66  N.  C.  834;  Hancock 
Bros.  V.  Wooten,  107  N.  C.  9, 11  L.  R.  A.  466; 
Code,  §  179. 

Wherever  the  statute  of  limitations  is  a  bar 
to  the  recovery  of  one  of  the  parties  in  such 
action,  it  operates  against  the  whole,  because 
the  disability  of  one  does  not  save  the  right  of 
the  others. 

Bidenv.  Prion,  7  N.  C.  (3Murph.)  577;  Mc- 
Bee  V.  Alexander,  12  N.  C.  (1  Dev.  L.)  322; 
Montg<nnery  v.  Wynns,  20  N.  C.  (4  Dev.  &  B. 
L.)  527;  Marsteller  v.  MeClean,  7  Cranch,  156. 
3  L.  ed.  800;  Weare  v.  Burge,  32  N.  C.  (10 
Ired.  L.)  169;  Aftwre  v.  Armstrong,  10  Ohio,  11, 
36  Am.  Dec.  77;  Bobertmn  v.  Smith,  Litt.  Sel. 
Cas.  297,  12  Am.  Dec.  304;  Freeman,  Coten- 
ancy &  Partition,  §  375. 

If  the  trustee  is  barred  the  cestui  que  trust  is 
also  barred.  ^ 

King  v.  Bhew,  108  N.  C.  696;  Doe,  WeUborn, 
V.  Finlep,  52  N.  C.  (7  Jones.  L.)  228;  Bennett 
V.  Williamson,  30  N.  C.  (8  Ired.  L.)  121. 

The  bar  is  complete  in  this  case;  not  under 
the  charter  of  defendant,  but  under  the  general 
law  as  to  seven  years'  adverse  possession. 

Livermon  v.  Boanoke  &  T.  B.  B.  Co.  109  N. 
C.  52;  Land  v.  WUmington  dW.  B.  Co.  107  N. 
C..72. 

The  action  should  be  barred  under  the  five 
years'  statute. 

It  was  not  competent  for  the  legislature  to 
pass  an  act  by  which  all  railroad  companies 
should  be  protected  by  a  five  years'  period  of 
limitation  excepting  certain  roads. 

This  is  a  denial  of  the  equal  protection  of  the 
laws,  and  is  contrary  to  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 

Cooley,  Const.  Lim.  484,  and  note  2:  Tick 
WoY.  Hopkins,  118  U.  8.  356,  30  L.  ed.  220. 

The  statute  of  limitations  cannot  be  sus- 
pended in  particular  cases,  while  allowed  to 
remain  in  force  generally. 

Holden  v.  James,  11  Mass.  396,  6  Am.  Dec. 
174;  Davidson  v.  Johonnot,  7  Met.  388,  41  Am. 
Dec.  448;  Qtilf,  C  db  8.  F.  B.  Co.  v.  ^/^m.165  U. 
8.  150, 165. 41  L.  ed.  666.  671;  Tick  Wo  v.  Hop- 
kins, 118  U.  8.  856,  30  L.  ed.  220;  Broadfoot  v. 
Fayetteville,  121  N.  C.  418,  39  L.  R.  A.  245. 

There  cannot  be  a  reasonable  ground,  inlaw, 
for  protecting  the  new  company  by  a  five 
years'  statute,  and  excluding  the  old  road, 
which  certainly  in  reason  should  be  preferred, 
because  it  has  longer  been  exposed  to  action 
and  therefore  has  the  greater  claim  to  protec- 
tion. The  main  bod^  of  the  act  may  be  held 
good  and  the  reservation  void. 

Albany  County  Supers,  v.  Stanley,  105  U.  8. 
805,  26  L.  ed.  1044;  Baldwin  v.  Franks,  120 
U.  8.  678, 30  L.  ed.766;  Huntington  v.  Worthen, 
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120  U.  8. 97.  30  L.  ed.  588;7V«M«fr  v.  lUinoU, 
116  U.  8.  252-263,  29  L.  ed.  615-618;  Keokuk 
N.  L.  Packet  Go.  v.  Keokuk,  95  U.  8.  80,  24  L. 
ed.  377;  Biggsbee  v.  Durham,  94  N.  C.  800. 

Assuming  that  the  2d  section  of  the  act  of 
1893,  chap.  152,  is  not  separable,  and  that 
therefore  old  railroads  are  not  within  the 
terms  of  that  act,  yet  thev  are  within  the 
terms  of  the  act  of  1895.  chap.  224. 

Beach  v.  Wilmington  d  W.  B.  Go.  120  N, 
C.  506;  HichoU  v.  Norfolk  db  G.  B.  Go.  120 
N.  C.   495. 

Furehe09  J.,  delivered  the  opinion  of  the 
court: 

On  the  20th  of  March,  1871,  a  part  of  the 
land  upon  which  the  defendant's  roadbed  is 
located  was  conveyed  to  Wiley  Simms,  and  on 
the  6th  day  of  July,  1872,  the  residue  was  con- 
veyed to  him.  These  lands  were  conveyed  to 
8imms,  as  trustee,  for  the  sole  and  separate 
uFe  and  benefit  of  Maria  Heath  for  life,  to  be 
held  free  from  all  debt,  charges,  and  encum- 
brances of  her  husband,  A.  J.  Heath,  and  at 
her  death  for  Ora  M.  Heath,  Preston  8.  Heath, 
and  Ava  E.  Heath,  children  of  the  said  Maria 
Heath.  On  the  28th  day  of  August,  1885,  A 
J.  Heath  and  wife,  Maria,  J.  W.  Wellons,  and 
Ora,  one  of  the  cestuis  que  trust,  and  who  had 
intermarried  with  J.  W.  Wellons,  made  and 
executed  a  deed  to  the  defendant  corporation 
granting  it  the  right  of  way  over  said  lands. 
Thereafter,  and  in  the  fall  of  1885,  the  defend- 
ant entered  upen  the  lands,  located  its  road- 
bed, and  has  continuously  held  and  occupied 
the  same  from  that  time  until  the  commence- 
ment of  this  proceeding  for  damages.  The 
trustee,  8imms,  was  not  a  party  to  the  deed 
to  the  defendant,  nor  did  he  assent  to  the  ap- 
propriation and  occupancy  by  defendant  of 
said  land.  The  said  8imms  is  dead,  and  the 
plaintiff  Narron  has  been  duly  appointed  trus- 
tee in  his  stead.  Upon  thfse  facts,  which 
were  agreed  to  by  the  parties,  the  court  held 
that  the  defendant  was  the  owner  of  the  130 
feet  of  land,  running  across  said  lands  for  a 
mile,  upon  which  its  roadbed  was  located;  that 
**it  had  been  possessed  of  said  right  of  way  un- 
der known  and  visible  lines  and  boundaries, 
and  under  color  of  title,  for  seven  years  next 
before  the  bringing  of  the  action,  and  that  the 
plaintiffs' claim  is  also  barred  by  the  five  years' 
statute  of  limitations."  These  facts  and  this 
ruling  of  the  court  (H-esent  the  only  question 
necessary  for  our  consideration  in  determining 
the  rights  of  the  parties.  It  is  not  contended 
that  the  defendant  is  the  owner  of  the  land 
upon  which  its  roadbed  is  located,  but  that  b^ 
the  deed  of  Heath  and  wife  the  defendant  is 
the  owner  of  an  easement  upon  the  land  cov- 
ered by  its  roadbed;  that  this  deed  is  color  of 
title,  at  least;  and  that  the  defendant  has  oc- 
cupied this  land  under  said  deed  for  more  than 
seven  years,  which  has  perfected  its  title,  if  it 
was  at  first  defective.  The  defendant  further 
contends  that  this  proceeding  was  not  com- 
menced within  five  years  from  the  time  the  de- 
fendant entered  upon  and  took  possession  of 
its  roadbed,  and  that  the  plaintiffs'  right  tore- 
cover,  if  they  had  any,  is  barred  by  Uie  lapse 
of  time,  under  chapter  152,  Acts  1898.  An 
easement  must  be  an  interest  in  or  over  the 
soil.  It  cannot  be  made  by  livery, — by  deed,— 
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but  lies  odIy  in  grant.  Washb.  Eaectn.  27. 
It  may  also  be  acquired  by  prescription,  or, 
more  properly  spealcing,  under  the  modern 
doctrine,  by  presumption.  This  presumption 
of  a  grant  may  arise  by  the  continuous  occupa- 
tion for  twenty  years.  Whether  this  pre- 
sumption arises  from  the  occupation  of  a  rail- 
road, it  may  not  be  necessary  for  us  to  decide 
in  this  case.  But  it  would  'seem  that  the  rea- 
son for  presuming  a  srant  by  the  continued 
•occupation  of  the  land  for  twenty  years  is 
wanting.  This  rule  is  founded  upon  the  idea 
that,  if  there  had  not  been  a  grant,  the  owner 
would  have  put  an  end  to  the  wrongful  oc- 
cupation before  the  expiration  of  twenty  years. 
In  this  case  and  that  of  other  railroads  it  is  not 
necessary  that  they  should  have  a  grant  to  au- 
thorize their  entry  and  occupation.  This  is 
:authorized  by  the  charter  under  the  state's 
right  of  eminent  domain;  and  the  owner  of 
the  soil  has  no  right  to  prevent  the  entry  and 
•continuous  occupation  of  the  defendant  road. 
This  being  so.  the  reason  for  the  rule  creating 
the  presumption  fails,  and  it  would  seem  that 
the  defendant  would  acquire  no  title  by  oc- 
cupation and  the  lapse  of  time;  and  this  opin- 
ion seems  to  be  sustained  by  the  decisions  of 
the  court  in  Land  v.  mimington  d  W.  R.  Co. 
107  N.  C.  72,  and  Cltleyy.  Wilmington  <Sb  W.  R. 
Co.  119  N.  C.  720.  This  beingso.  thedefend- 
^nt  must  rely  upon  the  deed  from  Heath  and 
wife  and  the  plea  of  the  statute  of  limitations. 
Ko  one  but  the  owner  of  the  soil  can  grant  an 
easement, — no  one  who  could  not  convey  the 
fee-simple  estate.  Washb.  Easem.  40.  Heath 
«nd  wife  could  not  have  done  this.  Kirby  v. 
Boyette,  116  N.  C.  165,  118  N.  C.  244.  And, 
as  they  could  not  have  conveyed  the  land, 
the;7  could  not  create  the  easement  by  grant. 
This  leaves  the  statute  of  limitation  to  be  con- 
«1dered.  At  common  law  there  was  no  limita- 
tion to  the  rig}it  of  action.  This  defense  is 
•entirely  statutory.  It  does  not  affect  the  rights 
of  the'  parties.  It  does  not  pay  any  debt  or 
satisfy  any  demand.  It  only  closes  the  courts, 
— puts  up  a  lethal  bar  between  plaintiff  and  de- 
fendant. The  defendant  claims  that  the  act  of 
1893  does  this,  as  against  the  plaintiffs'  de- 
mand. In  the  1st  section  of  this  act  it  pro- 
vides a  bar  against  all  such  actions  as  this  not 
commenced  within  five  years  from  the  time 
the  defendant's  occupation  commenced.  And, 
if  the  act  had  stopped  with  this  section,  the 
defendant's  plea  would  have  been  a  protection 
to  the  defendant,  as  against  the  plaintiffs'  de- 
mand, in  the  proceeding.  But  the  2d  section 
<jf  this  act  provides  that  it  shall  not  apply  to 
any  railroad  chartered  before  1868,  and,  as  the 
defendant's  road  was  chartered  before  1868,  it 
is  admitted  that  this  statute  does  not  bar  the 
plaintiffs'  action,  if  the  2d  section  is  constitu- 
tional. But  the  defendant  contends  that  this 
section  of  the  act  is  in  violation  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
40  L.  R.  A. 


States,  and  void,  for  the  reason  that  it  does 
not  afford  this  road  the  same  protection  that 
it  does  some  other  roads;  that  it  discriminates 
against  this  road  in  favor  of  some  other  roads. 
If  this  were  true,  all  our  statutes  of  limitations 
would  be  void,  as  they  all  have  such  discrimi- 
nations. They  all  except  from  their  operation 
feme  coverts,  infants,  and  persons  of  unsound 
mind.  But  we  cannot  understand  how  it  can 
be  unconstitutional  not  to  give  a  party  that 
which  it  has  no  legal  right  to  demand.  The 
statute  of  limitations  gives  no  rights  to  any 
one,  and,  in  a  legal  sense,  it  gives  no  protection 
to  anyone.  It  may  deprive  a  party  of  his  legal 
remedy,  and  this,  it  is  said,  should  not  be  done 
without  giving  Buch  party  reasonable  time  to 
commence  his  action.  NicTiolB  v.  Norfolk 
(t  a  R.  Co.  120  N.  C.  495.  This  rule  would 
apply  to  the  plaintiff  if  it  were  his  right  of  ac- 
tion that  might  be  affected.  But,  as  the  stat- 
ute of  limitations  takes  from  the  defendant 
no  right  he  has,  this  rule  does  not  apply  to 
him.  But  the  defendant  is  one  of  a  class, — 
••all  railroads  chartered  before  1868."  This  be- 
ing so,  it  is  no  discrimination  against  the  de- 
fendant. Oatlin  V.  Tarboro,  78  N.  C.  119; 
State  V.  Call,  121*  N.  C.  648,  and  the  great  num- 
ber of  cases  there  cited.  'There  is  error. 
NeiD  trial. 

Clark*  J.,  concurring: 

When  an  action  is  brought  for  ejectment, 
one  who  has  been  in  possession  under  color  of 
title  for  seven  years  is  protected  by  the  statute, 
because,  having  been  exposed  to  an  action  for 
that  length  of  time,  the  statute  has  run  in  his 
favor.  So  where  one  has  been  exposed  to  an 
action  for  trespass  for  twenty  years,  the  law 
presumes  therefrom  the  grant  of  an  easement. 
But  here  the  defendant  under  its  charter  en- 
joys legal  possession,  and  its  easement  by  vir- 
tue of  the  right  of  eminent  domain,  and  has 
never  been  exposed  either  to  an  action  of  elect- 
men  t  or  for  trespass  for  an  hour.  The  plain- 
tiffs could  not  have  maintained  an  action  for 
either  of  these  causes,  and  have  not  now  at- 
tempted to  do  so.  Their  sole  remedy  is  under 
the  constitutional  provision  giving  them  a 
right  to  compensation.  As  to  that  cause  of 
action  there  was  no  statute  of  limitations 
{Land  v.  WUmington  <fc  W.  R.  Co.  107  N.  C.  72; 
Utlej/Y.  Wilmington  dh  W.  R.  Co.  119  N.  C.  720), 
until  chapter  152  of  the  Acts  of  1898.  But 
that  statute  conferred  the  right  to  plead  that 
defense  only  upon  railroads  chartered  since 
January  1,  1868.  and  the  defendant  cannot 
avail  itself  thereof.  Chapter  224  of  the  Acts 
of  1895  applies  to  all  railroads,  but  does  not 
embrace  "compensation  for  right  of  way;" 
and  chapter  339  of  the  Acts  of  1897,  making 
the  act  of  1898  apply  to  railroad  companies 
chartered  prior  to  1868,  cannot  affect  this  ac- 
tion. Nichols  V.  Norfolk  <fe  C.  R.  Co.  120  N.  C. 
495;  CulbreihY.  Downing,  121  N.  C.  205. 
27 


418 


Ohio  Sufremb  Coubt. 


Mar.,. 


OHIO  SUPREME  COURT. 
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ASSOCIATION  of  Hartford,  Connecticut, 

c. 

William  8.  MATTHEWS.  Superintendent  of 

Insurance. 


STATE  of  Ohio,  ex  rel.  HOME  MUTUAL 
LIFE  INSURANCE  COMPANY  of  De- 
troit. Michigan, 
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SAME. 
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.Ohio. 
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*1.  By  virtue  of  the  proviaions  of 
§  2746,  Bov.  Stat.,  the  superintendent  of 
insurance  of  this  state  may  revoke,  or  decline 
to  renew,  a  lioeose  to  transact  business  in  this 
state  to  a  life  insurance  company  created  under 
the  laws  of  another  state,  if,  "after  demand 
therefor  has  been  made,"  such  company  refuses 
to  pay  tbe  taxes  assessed  against  it,  and  which 
are  payable  to  him  according  to  the  terms  of  said 
section.  This  power  of  the  superintendent  con- 
tinues, and  may  be  exercised,  notwithstanding 
the  commencement  and  pendency  of  an  action 
brought  by  him  against  such  company  to  re- 
cover the  taxes  thus  assessed. 

8.  Althoufifh  Sfi  8687-8696,  indasive. 
Rev.  Stat.,  under  which  life  insurance 
companies  intending^  to  transact  busi- 
ness on  the  mutual  or  stock  plan  are 
ori^anized,  require  such  companies  to 
have  capital  stock  and  stockholders,  and 
although,  when  thus  organized,  they  have  no  au- 
thority to  transact  business  on  the  assessment 
plan,  the  want  of  such  authority  is  not  a  conse- 
quence of  their  having  capital  stock  and  stock- 
holders, nor  of  want  of  power  in  the  legislature 
to  confer  it,  but  results  solely  from  an  omission 
of  the  legislature  to  clothe  them  with  such 
power.  Notwithstanding  the  want  of  such  au- 
thority in  an  Ohio  corporation  created  under 
those  sections,  yet,  as  the  powers  of  a  corpora- 
tion depend  on  its  charter  and  the  laws  of  the 
state  where  it  is  organized.  If  the  charter  of  an 
Insurance  company  created  in  another  state,  to- 
gether with  the  laws  of  such  state,  authorize  it 
to  transact  business  on  the  assessment  plan,  it 
should  be  admitted,  under  S  3630«,  to  transact 
business  on  that  plan  within  this  state,  upon  its 
complying  with  this  section  in  other  respects,  al- 
though it  may  have  capital  stock  and  stockhold- 
ers for  whose  benefit  it  was  created. 

8.  However,  what  constitutes  the  trans- 
action of  the  business  of  lifo  insurance 
on  the  assessment  plan,  within  the  mean- 
ing of  that  term  as  used  in  said  6  36%e,  should  be 
determined  by  the  laws  of  this  state,  and  accord- 
ing to  those  laws  that  phrase  should  be  held  to 
contemplate  a  scheme  of  insurance  conducted 
for  the  sole  benefit  of  the  policy  holders  of  a  con- 
cern, the  principal  source  of  revenue  of  which 
must  arise  from  -ptM  mortem  assessments  in- 
tended to  liquidate  specific  losses. 

(March  1, 180S.) 

'^Headnotes  by  the  Court. 


PETITIONS  for  writs  of  mandamus  to  com- 
pel defendant  to  permit  petitioners  to  trans- 
act life  insurance  business,  within  the  stiite. 

The  facts  are  stated  in  tbe  opinion. 

Mes^s.  T.  £•  Powell,  Daniel  J*  lU-an, 
and  Georee  B*  Okey,  for  relator  Some 
Mutual  Life  insurance  Company: 

The  relator  complied  with  all  the  conditions 
prescribed  by  §  8630tf,  of  the  Revised  Statutes 
as  a  condition  precedent  to  the  transaction  by 
it  of  business  in  this  state  and  of  tbe  issuance 
to  it  of  a  certificate  of  authority  so  to  do  by  the 
superintendent  of  insurance,  by  depositing 
with  him  the  documeuts.  certificates,  and 
proofs. 

The  attempt  to  force  a  construction  of  stat- 
utes which  would  confine  and  limit  the  co  op- 
erative associations  to  a  system  of  ''passing: 
around  the  hat"  to  collect  whatever  might  be 
possible  to  pay  a  loss  after  the  contingency  in- 
sured against  had  happened,  has  uniformly 
and  justly  failed. 

16  Am.  &  Eng.  Enc.  Law,  p.  19. 

Under  an  assessment  contract  a  premium 
may  be  stipulated,  but  the  liability  of  the  in- 
sured cannot  be  limited  thereto. 

A  simple  reading  of  §  3680  would  seem  to 
refute  the  idea  that  a  company  or  association 
organized  to  do  business  on  the  "assessment 
plan"  is  confined  and  limited  to  post  mortem 
assessments. 

Hanford  v.  Massadiusetts  Ben.  Asso,  122  Mo. 
50;  State,  Covenant  Mut.  Ben.  Asso.,  v.  Hoot.  83 
Wis.  667,  19  L.  R.  A.  271;  Home  L.  Assur.  Co. 
y.  Atty.  Gen.  (Mich.)  70  N.  W.  1031. 

Messrs.  Henry  M.  Hugfeins,  J.  A.  Mc- 
Ewen,  and  Hu^eins  As  Bowers,  for  rela- 
tor National  Life  Association: 

The  law  of  Ohio  provides  a  number  of  effec- 
tual methods  for  the  collection  of  taxes.  If 
the  plaintiff  owes  the  state  of  Ohio  any  taxes, 
the  courts  are  open  for  their  collection  in  the 
ordinary  methods.  There  is  no  necessity,  for 
the  protection  of  the  citizens  of  the  state,  to 
crush  the  business  of  the  plaintiff  within  the 
state  in  order  to  collect  a  comparatively  trifling 
sum  of  taxes,  while  the  plaintiff  is  amply  able 
to  pay  when  called  u^n  to  do  so  by  the  adju- 
dication of  the  court  in  a  proceeding  begun  in 
the  ordinary  way  for  collection. 

Mr.  M.  R.  Patterson  for  defendant 

Bradbury,  J.,  delivered  the  opinion  of  the 
court: 

These  two  actions  were  brought  in  this 
court,  by  the  respective  relators,  against  the 
superintendent  of  insurance  of  this  state,  to 
compel  him  to  issue  to  them,  respectively,  a 
certificate  authorizing  each  of  them  to  transact 
the  business  of  life  insurance  within  this  state, 
under  §  3630^,  Rev.  Stat.,  that  prescribes  the 
conditions  upon  which  life  insurance  com- 
panies, organized  under  the  laws  of  other 
states,  etc.,  may  be  permitted  to  transact  the 
I  business  of  life  insurance  on  the  assessment 


Note.— For  benefit  societies  as  Insurance  compa- 
nies, see  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav. 
Bank  &  T.  Co.  (C.  C.  App.  6tb  C.)  38  L.  K.  A.  33,  and 
note, 
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As  to  rigrht  of  f  orelfirn  insurance  companies  to  do 
business,  see  State,  Richards,  v.  Ackerman  (Obio> 
1 24  L.  R.  A.  298,  and  wtte:  also  Beople,  Stephens,  v.. 
I  Fidelity  &  C.  Co.  (Dl.)  28  L.  R.  A.  286. 
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State,  ex  reL  National  Life  Association,  v.  Matthews. 
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plan  within  this  state.  The  superintendent  of 
insurance,  contending  that  the  method  of  in- 
surance pursued  hy  these  companies,  re- 
spectively, was  not  according  to  the  assess- 
ment plan,  declined  to  issue  the  certificate  de- 
manded of  him. 

In  respect  of  the  National  Life  Association 
of  Hartford,  Connecticut,  the  refusal  to  grant 
a  certificate  rests  on  the  additiQual  ground 
that  it  had  refused  to  pay  the  taxes  which  the 
superintendent  of  insurance  claimed  were  as- 
sessable against  it  by  virtue  of  g  2745,  Rev. 
Stat.  This  section  of  the  statute  expressly  au- 
thorizes the  superintendent  of  insurance,  in 
case  "such  company  refuse  to  pay  said  tax, 
after  demand  therefor  has  been  made,"  to 
"revoke  the  license  of  such  company  to  do 
business  in  this  state."  If,  upon  this  ground, 
he  may  revoke  a  license  previously  issued,  it 
would  seem  to  unquestionably  follow  that  he 
may  also,  upon  such  ground,  refuse  to  issue  or 
renew  such  license  to  the  defaulting  company. 
An  action  brought  by  the  superintendent  of 
insurance  to  recover  this  tax  is  pending  in  the 
court  of  common  pleas  of  Franklin  county. 
This  effort,  however,  to  recover,  according  to 
the  ordinary  course  of  justice,  through  the  in- 
strumentality of  the  courts,  the  amount 
claimed  to  tie  due  from  the  relator  as  taxes, 
does  not  suspend  the  power  of  revocation  ex- 
plicitly given  by  the  section  above  cited. 
Even  if  this  power  of  suspension  should  be 
regarded  simply  as  an  additional  and  summary 
remedy  for  such  default,  it  ought  not,  in  the 
absence  of  a  legislative  intention  to  that  effect, 
to  be  held  to  require  the  state,  through  its 
ofl9cer,  to  elect  between  the  two  remedies. 
And  certainly  there  is  nothing  in  the  statute, 
or  in  the  nature  of  the  proceedings  in  the 
courts  to  recover  the  amount  already  payable, 
to  indicate  that  the  legislature  intended  that 
the  authority  thus  conferred  on  the  superin- 
tendent of  insurance  should  be  held  in  abey- 
ance during  the  pendency  of  such  action. 
However,  as  the  taxes  claimed  to  be  due  from 
the  relator  rest  on  the  assumption  that  it  is  not 
engaged  in  the  business  of  insurance  on  the 
assessment  plan,  the  right  to  revoke  its  license 
must  stand  or  fall  upon  the  determination  of 
that  question.  If  it  is  transacting  business  on 
the  assessment  plan,  then  the  taxes  in  contro- 
versy were  not  legally  assessable  against  it, 
and  its  refusal  to  pay  them  would  not  justify 
a  revocation  of,  or  refusal  to  renew,  its  license. 

Both  relators  are  bodies  corporate, — the  first 
named,  the  National  Life  Association,  being 
organized  under  the  laws  of  the  state  of  Con- 
necticut; the  other,  under  the  laws  of  the  state 
of  Michigan.  An  inspection  of  their  respec- 
tive charters  shows  that  their  schemes  of  or- 
ganization widely  differ.  The  charter  of  the 
^rational  Life  Association,  as  far  as  material  to 
the  consideration  of  any  matter  before  the 
court,  reads  as  follows: 

"Sec.  2.  The  capital  stock  of  said  corpo- 
ration shall  not  be  less  than  $100,000,  and  may 
be  increased  as  herein  provided,  from  time  to 
lime  hereafter,  at  the  pleasure  of  said  corpo- 
ration, to  any  further  sum  not  exceeding 
$500,CkK):  and  each  share  of  said  capital  stock 
shall  be  $100;  .  .  .  provided  that  no  stock- 
holder shall  be  liable  to  said  corporation  for 
any  claims  against  the  same,  nor  shall  the 
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stockholders,  or  any  of  them,  be  liable  in  any 
event  beyond  the  amount  of  their  stock  ownecl 
by  them  respectively  for  any  losses  whatever, 

"Sec.  8.  The  capital  stock  of  said  corpora- 
tion shall  be  personal  property,  and  transfer- 
able on  the  books  of  said  association  in  con- 
formity with  its  by-laws." 

"Sec.  6 The  affairs  of  said  cor- 
poration shall  be  managed  and  conducted  by 
not  less  than  seven  nor  more  than  eighteen  di- 
rectors, a  majority  of  whom  shall  reside  In 
this  state,  and  shall  be  elected  on  the  second 
Tuesday  in  January  in  each  year  by  the  stock- 
holders from  among  their  number.  .  .  . 
Every  officer  or  director  shall  be  a  bona  fide 
stockholder  of  at  least  fi^e  shares  of  said  cap 
ital  stock  before  he  shall  be  qualified  to  act  as 
such  oflScer  or  director. 

"Sec.  6.  Notice  of  every  stockholders' 
meeting  shall  be  given  ten  days  previous  to 
such  meeting  in  one  or  more  newspapers 
printed  in  the  city  of  Hartford.  At  all  such 
stockholders'  meetings  no  business  transacted 
shall  be  legal  unless  a  majority  of  the  stock  is 
represented.  Each  stockholder  shall  be  en- 
titled to  one  vote  for  each  share  of  stock  held 
by  such  stockholder.     ..." 

These  provisions  of  its  charter  show  con- 
clusively that  it  is  a  corporation  created  for 
profit.  It  has  a  capital  stock  of  $100,000,  di- 
vided into  shares  of  $100  each,  which  capital 
stock  may  be  increased  to  $500,000  and  simi- 
larly divided.  These  shares  are  declared  to 
be  personal  property,  transferable  on  the 
books  of  the  "association  in  conformity  with 
its  by-laws."  The  ultimate  power  to  manage 
its  affairs  is  lodged  in  its  stockholders  to  the 
entire  exclusion  of  its  policy  holders;  for  the 
right  to  attend  corporate  meetings,  as  well  as 
to  elect  its  officers,  is  vested  solely  in  the 
former.  Whatever  net  profits  may  accrue 
from  its  business  will  ultimately  go  to  its  stock- 
holders, the  policy  holders  having  no  interest 
therein;  the  rights  of  the  latter  being  meas- 
ured by  the  contract  evidence  by  their  re- 
spective policies.  It  is  true  that,  in  an  agreed 
statement  of  facts  submitted  to  the  court,  it  is 
stoted  that  "the  plaintiff  pays  a  dividend  of 
6  per  cent  per  annum  on  the  amount  of  stock 
actually  paid  into  its  treasury;  the  same  being 
paid  out  of  moneys  raised  and  used  by  it  for 
expense  purposes,  and  the  amount  thereof 
being  $3,000  per  annum.  We  do  not  see  how 
this  bears  upon  the  question  of  the  character 
or  nature  of  the  concern.  There  is  nothing  in 
its  charter  to  prevent  the  payment  of  a  larger 
dividend,  if  the  earnings  of  the  company  at 
any  time  would  warrant  it,  or  to  prevent  its 
setting  aside  or  investing  its  accumulation  in 
any  way  it  may  choose  for  the  eventual  benefit 
of  its  stockholders. 

Counsel  for  defendant  strenuously  contends 
that  a  corporation  of  the  character  of  the  re- 
lator— that  is,  one  possessed  of  a  capital  stock 
and  created  for  the  profit  of  the  holder 
thereof — cannot  transact  the  business  of  life 
insurance  in  Ohio  on  the  assessment  plan. 
This  contention  he  rests  on  a  fundamental  dis- 
tinction claimed  to  exist  between  the  different 
classes  of  life  insurance  companies;  the  object 
of  one  class — that  to  which  the  relator  be- 
longs—being to  make  profit  for  its  stockhold- 
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era.  while  the  other  class,  composed  of  those 
doing  business  on  the  "assessment  plan/'  so- 
called,  is  not  designed  for  profit  at  alU  and  in 
fact  can  have  no  stockholders  among  wbich  to 
divide  profits.  Without  setting  forth  our  stat- 
utes that  authorize  and  regulate  the  creating 
of  life  insurance  companies,  it  may  be  said  of 
them  that,  while  they  do  not  speak  to  this 
question  with  perfect  precision,  yet,  as  re- 
spects Ohio  corporations,  many  of  their  pro- 
visions seem  to  conflict  with  the  notion  that  a 
stock  company  can  do  business  on  the  assess- 
ment plan.  These  statutes  divide  life  insur- 
ance companies,  other  than  fraternal,  into  two 
classes,  into  one  of  which  it  places  those  com- 
panies that  have  a  capital  stock,  or,  at  least, 
capital,  and  into  the  other  class  such  as  do  not 
have  either  capital  stock  or  capital.  The  gen- 
eral powers  of  the  former  class  are  granted  by 
S  3587,  Rev.  Stat.  The  things  that  may  be 
aone  by  the  latter  class  are  set  forth  in  §  8630, 
Id.  By  the  former  section  (3587)  authority  is 
given  ''to  make  insurance  upon  the  lives  of 
individuals  and  every  insurance  appertaining 
thereto  or  connected  therewith  on  the  mutual 
or  stock  plan,  and  grant,  purchase,  or  dispose 
of  annuities."  By  the  latter  section  (3680)  a 
company  or  association  may  be  organized  to 
transact  the  business  of  life  or  accident,  or  life 
and  accident  insurance  on  the  assessment  plan, 
for  the  purpose  of  mutual  protection  and  re- 
lief of  its  members  and  for  the  pavment  of 
stipulated  sums  of  money  to  the  families,  heirs, 
executors,  administrators,  or  assigns  of  the 
deceased  members  of  such  company  or  asso- 
ciation, etc.  The  powers  of  a  company  be- 
longing to  the  first  class  are  unlimited  as  to  the 
individuals  it  may  insure,  but  are  limited  to 
insuring  on  the  "mutual  or  stock"  plan.  Sec- 
tion 3587.  A  company  or  association  belong- 
ing to  the  second  class  can  only  insure *the  life 
of  a  member  of  the  company,  and  its  business 
must  be  transacted  *'on  the  assessment  plan." 
As  the  insured,  by  the  act  of  insurance  under 
this  plan,  becomes  a  member  of  the  insurance 
company,  and  as  there  are  no  special  restric- 
tions respecting  the  persons  who  mav  apply 
for  insurance  and  consequent  membership, 
except  as  to  the  age  and  health  of  the  appli- 
cant, the  powers  of  the  two  classes  in  this  re- 
spect do  not  greatly  differ.  But,  as  respects 
the  structure  of  the  companies  that  compose 
them,  and  the  method  by  which  they  do  busi- 
ness, the  two  classes  fundamentally  and  radi- 
callv  differ.  One  class  has  a  capital  stock,  or 
capital,  and,  of  course,  stockholders,  or  mem- 
bers who  have  contributed  to  its  capital,  for 
whose  profit  its  business  is  primarily  con- 
ducted, while  the  other  has  neither.  The 
business  of  the  first  class  is  done  none  the  less 
for  the  benefit  of  its  stockholders,  or  members, 
because  some  of  the  companies  which  com- 
pose it, — perhaps  all  of  them,  now, — with  a 
view  to  attract  patronage,  uniformly  issue 
policies  which  stipulate  that  the  holder  shall 
share  in  the  profits  of  the  concern.  The 
companies  that  compose  the  first  of  the  classes 
are  empowered  to  transact  business  on  the 
mutual  or  stock  plan;  the  other,  only  on  the 
assessment  plan.  There  may  be  some  other 
minor  distinctions  between  the  two  classes, 
but  these  are  the  chief  ones.  The  two  classes 
together  seem  to  cover  the  entire  field  of  gen- 
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eral  life  insurance,  and  we  think,  in  respect  to 
Ohio  companies,  this  field  was  designedly  di- 
vided by  the  legislature  between  these  two 
classes,  and  that  the  inference  to  be  drawn 
from  this  legislation  is  that  the  portion  as- 
signed to  each  was  intended  for  its  exclusive 
occupation;  and  therefore  an  Ohio  life  insur- 
ance company  must  confine  its  transactions  to 
such  methods  of  insurance  as  pertain  to  the 
class  to  which  it  belongs.  .  However  improb- 
able the  supposition  may  be  that  men  would 
invest  their  money  in  a  concern  the  business 
of  which  was  prohibited  by  law  from  return- 
ing any  profit  on  the  investment,  yet  there  is 
nothing  in  the  nature  of  life  insurance  on  the 
assessment  plan  to  forbid  its  being  transacted 
by  a  corporation  possessing  capita]  stock,  and 
having  stockholders  or  members  cx)ntributing 
to  its  capita],  by  whom  its  affairs  are  exclu- 
sively controlled.  If  the  general  assembly 
of  Ohio,  in  the  exercise  of  Its  legislative  dis- 
cretion, chooses  to  vest  this  power  in  cor- 
porations to  be  organized  with  capital  stock 
and  stockholders,  and  men  elect  to  organize 
such  corporations,  and  invest  their  capital 
therein,  we  know  of  no  principle  on  which 
the  exercise  of  this  power  could  be  prevented 
by  an  appeal  to  the  judiciary.  It  might  be 
claimed,  with  some  show  of'  reason,  that,  if 
the  charter  of  such  a  corporation  and  the 
statutes  under  which  it  was  organized  limited 
the  benefits  that  might  accrue  to  its  stockhold- 
ers to  lawful  interest  on  the  amount  actually 
advanced  for  stock,  it  ought  not  to  be  held  a 
corporation  for  profit,  and  that,  while  the 
stockholders  were  nominally  such,  their  bene- 
ficial relation  to  the  company  would  rather  be 
that  of  creditors.  However  this  may  be,  it  is 
speculative,  and  the  subiect  will  be  dismissed 
with  the  remark  that  it  lies  within  the  prov- 
ince of  the  legislative,  and  not  of  the  judicial, 
branch  of  the  government. 

Counsel  for  relator,  in  an  interesting  dis- 
cussion of  the  evolution  of  life  insurance, 
shows  that  what  is  called  "old  line  insurance** 
has  in  recent  years  been  materially  modified 
by  the  application  to  its  original  methods  of 
insurance  of  some  of  the  principles  and  prac- 
tices that  underlie  insurance  on  the  assessment 
plan,  and  also  that,  within  the  last  decade  or 
two  the  crudities  of  the  latter  plan  have  been 
systematized  and  improved  by  the  adoption  of 
a  portion  of  the  features  of  the  former.  That 
the  two  plans  have  been  steadily  drawing 
nearer  to  each  other  in  recent  years;  that  some 
of  their  distinctive  features  have  become  ob- 
literated,— is  true;  and  doubtless  the  causes 
that  have  produced  that  result  are  still  in  ac- 
tive operation.  Pur  statutes  do  not  seem  to 
recognize,  to  the  extent  claimed,  these  evolu- 
tions; and,  notwithstanding  what  may  have 
been  accomplished  in  this  way  in  the  sphere 
of  general  life  insurance,  or  however  near 
they  may  have  drawn  to  each  other  in 
their  methods  of  transacting  business,  those 
statutes  <}uite  clearly  recognize  three  distinct 
methods  it  which  it  still  may  be  done.  Two 
of  these  methods,  that  upon  the  stock  plan 
and  that  upon  the  mutual  plan,  are  mentioned 
in  §  3587,  Kev.  Slat. ;  while  reference  to  the 
third  method,  that  upon  the  assessment  plan, 
is  found  in  §3630,  Id.  We  have  already 
seen  that  life  insurance  companies  createSl 
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under  §  8587,  Id.,  and  which  are  required  to 
have  capital  stock,  or  fixed  capital,  at  least, 
cannot  transact  life  insurance  on  the  assess- 
ment plan;  that  the  reason  why  they  cannot 
thus  transact  life  insurance  is  because  the  gen- 
eral assembly  has  not  granted  that  authority 
to  them,  and  is  not  founded  on  any  incapacity, 
on  account  of  the  mode  in  which  they  are  or- 
ganized, to  receive  and  exercise  that  power; 
on  the  contrary,  that,  if  the  general  assembly 
chooses  to  confer  on  life  insurance  companies, 
organized  under  §  3587,  Rev.  Stat.,  the  power 
to  msure  lives  on  the  assessment  plan,  the  ex- 
ercise of  such  power  would  be  unobjection- 
able. The  power  of  a  corporation,  however, 
depends  on  its  charter  and  the  laws  of  the 
state  where  it  is  organized;  and,  although  it 
may  be  true  that  our  statutes  do  not  authorize 
stock  companies  created  under  them  to  trans- 
act life  insurance  on  the  assessment  plan,  it 
does  not  follow  that  life  insurance  companies 
created  in  other  states  cannot  be  clothed  with 
such  power  by  their  charters  and  the  laws  of 
the  state  in  which  they  were  organized. 
Whatever  powers  the  relator  the  National  Life 
AiKociation  of  Hartford  possesses  in  this  re- 
spect is  found  in  §  4  of  its  charter,  which  is 
in  the  following  terms:  "Sec.  4.  Said  corpo- 
ration is  authorized  and  empowered  to  make 
insurance  upon  the  lives  of  individuals,  and 
to  make  contracts  upon  any  and  all  conditions 
appertaining  to  or  connected  with  life  risks  of 
whatever  kind  or  nature,  and  to  grant  an- 
nuities, and  policies  may  be  issued  stipulated 
to  be  with  or  without  participation  in  the 
profits."  This  grant  of  authority  is  very  broad, 
and,  while  the  object  of  the  concern  is,  doubt- 
less, ultimate  profit  for  its  stockholders,  nev- 
ertheless, if,  under  the  power  thus  conferred, 
the  relator,  without  objection  from  its  stock- 
holders, sought  to  engage  in  the  business  of 
life  insurance  in  this  state  on  what  is  clearly 
and  unequivocally  the  assessment  plan,  as 
that  is  recognized  by  the  statutes  of  this  state, 
and  complied  with  the  conditions  prescribed 
in  §  3630«.  Rev.  Stat.,  what  ground  could  be 
assi~>rned  as  a  valid  reason  for  denying  it  ad- 
mission to  transact  business  under  that  sec- 
tion? 

That  the  relator  the  National  Life  Associa- 
tion of  Hartford  has  complied  with  the  formal 
conditions  prescribed  by  §  3630«,  Rev.  Stat., 
necessary  to  entitle  it  to  a  license  under  that 
section,  is  admitted,  and,  as  we  have  seen,  the 
powers  conferred  by  its  charter  warrant  it  to 
transact  life  insurance  on  the  assessment  plan. 
The  only  remaining  question  is  whether  the 
scheme  of  insurance  it  pursues,  or  proposes  to 
pursue,  within  this  state,  is  according  to  the 
assessment  plan,  as  that  phrase  is  used  in  our 
statutes. 

The  relator,  in  the  course  of  its  business  in 
this  state,  has  issued  five  different  forms  of 
policies.  They  do  not  materially  differ  as 
respects  the  matter  now  under  consideration. 
One  of  them  is  given : 

The  National  Life  Association  of  Hartford* 
Conn. 

Amount, .  Premium, . 

In  consideration  of  the  written  and  printed 
application  for  tl^s  policy,  and  the  warranties 
contained  therein,  together  with  the  condi- 
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tions  and  agreements  on  the  back  hereof, 
which,  taken  together  in  their  entirety,  con- 
stitute this  contract,  and  of  the  payment  of 

the  premium  of  $ at  the  home  office 

of  the  association  in  Hartford,  Connecticut, 
to  be  evidenced  by  the  receipt  of  the  associa- 
tion, and  a  payment  of  a  like  sum  to  be 
made  at  said  oflSce  on  or   before  12  o'clock 

noon  of  the day  of in  every  year 

during  the  continuance  of  this  contract,  this 
association  does  hereby  insure  the  life  of 
,  of  ,  county  of  ,  state  of 


in  the  amount  of 


■  dollars  (le 


any  indebtedness  due  the  association  by  the 
insured  or  beneficiary),  to  be  paid  at  the 
home  oflJce  within  ninety  days  from  receipt 
of  satisfactory  evidence  at  the  office  of  the 
association  in  Hartford,  Connecticut,  as  re- 
quired by  it,  upon  blanks  furnished,  of  a 
valid  claim,  conditioned  upon  the  death  of 
the  insured  from  any  cause  assumed  under 

the  terms  of  this  contract,  to ,  if  living; 

otherwise,  to  the  legal  heirs  or  assigns  of  the 
insured.    In  witness,  whereof,  etc. 

The  "privileges  and  agreements "  on  the 
back  of  the  policy,  to  which  reference  is 
made,  so  far  as  material  are  as  follows: 

Privileges  and  Agreements. 
This  policy  shall  participate  in  profits  as 
hereinafter  provided,  which  shall  be  appor- 
tioned at  the  expiration  of  the  accumulation 
period.  If  living,  and  all  premiums  have  been 
duly  paid,  the  msured  shall  be  entitled  to 
select  one  of  the  following  benefits:  First. 
To  withdraw  all  surplus  standing  to  its  credit, 
and  continue  this  policy  in  force  for  the  origi- 
nal amount,  on  payment  of  stipulated  pre- 
miums, either  in  (1)  cash;  (2)  paid-up  insur- 
ance;  (8)  life  annuity.  Second.  To  surrender 
this  policy  for  its  full  value,  consisting  of  the 
entire  reserve,  together  with  all  surplus  accu- 
mulations then  apportioned  by  the  association, 
either  in  (1)  cash;  (2)  paid-up  insurance;  (8) 
life  annuity.     The  accumulation  period  under 

this  policy  ends  on  the day  of  , 

19 — ,  at  which  time  the  results  are  estimated 
at  $ in  cash,  or  $ in  paid-up  in- 
surance. Should  the  insured  elect  to  continue 
the  policy  beyond  the  accumulation  period, 
dividends  thereon  shall  thereafter  be  appor- 
tioned, to  be  used  in  reduction  of  premiums: 
Provided,  that,  in  all  of  the  preceding  privi- 
leges, the  amount  therein  referred  to  shall  not 
conflict  with  the  statutory  requirements  of 
any  state  in  which  the  association  is  at  the  time 
doing  business.  After  this  policy  has  been 
in  continuous  force  three  full  years,  it  may 
be  exchanged  for  a  nonparticipating  paid-up 
policy,  provided  written  application  be  made 
for  the  same  while  there  is  no  .default  in  the 
payment  of  any  premium.  Paid-up  in- 
surance will  in  no  case  be  given  for  a  larger 
amount  than  the  original  policy,  unless  the 
insured  shall  furnish  evidence  satisfactory  to 
the  association  that  he  is  then  in  an  insura- 
ble condition.  If  at  any  time  the  proportion 
of  funds  credited  to  this  policy  (which,  to- 
gether with  the  entire  assets,  are  hereby 
pledged  for  its  payment)  shall  not  equal  the 
reserve  calculated  according  to  the  Actuaries' 
Mortality  Table  with  interest  at  4  per  cent. 
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then  this  policy  maybe  charged  with  its  share 
of  such  deficiency,  which,  at  the  option  of  the 
executive  committee,  shall  be  payable  in  cash, 
or  be  charged  as  interest-bearing  premiums. 
The  expense  charged  on  this  policy  during  the 
first  year  shall  l^  the  instalments  specified, 
and  thereafter  three  fifths  of  1  per  cent  annu- 
ally of  its  face  value,  and  the  expenses  incur- 
red in  protecting  and  investing  the  funds  of 
the  association.  Premiums  are  payable  an- 
nually in  advance;  but  if,  for  convenience  of 
the  insured,  the  same  are  paid  semiannually 
or  quarterly,  the  balance  of  any  annual  pre- 
mium will  be  deducted  in  case  this  policy  be- 
comes a  claim. 

An  examination  of  §§  3604  and  8630?,  Rev. 
Stat.,  before  referred  to,  shows  that,  for  the 
purpose  of  granting  certificates  of  authority 
to  transact  the  business  of  life  insurance  in 
this  state,  the  general  assembly  has  divided 
life  insurance  companies  created  under  the 
laws  of  other  states  into  such  as  insure  lives 
on  the  assessment  plan  and  such  as  do  not. 
And  while,  as  we  have  seen,  supra,ihe  powers 
of  a  corporation  of  this  kind,  and  the  scheme 
of  insurance  it  may  pursue,  must  be  ascer- 
tained by  an  inspection  of  its  charter,  never- 
theless, when  it  seeks  a  license  to  transact 
business  in  this  state,  the  question  whether 
that  scheme  falls  within  one  or  the  other  of 
those  two  classes  must  be  determined  accord- 
ing to  our  own  laws.  This  division  of  life 
insurance  companies,  organized  under  the 
laws  of  other  states,  made  for  the  purpose  of 
providing  for  their  admission  in  this  state  to 
transact  business,  distinctly  appears  for  the 
first  time  in  the  statute  of  April  18,  1883  (80 
Ohio  Laws,  p.  180).  Under  that  statute  life 
insurance  companies  created  under  the  laws 
of  other  states,  that  transacted  business  on 
the  assessment  plan,  were  admitted  into  this 
state  on  terms  that  were  much  more  liberal 
than  those  extended  to  such  companies  as  did 
not  pursue  that  plan.  Section  3630<?  of  the 
act  of  1883  (80  Ohio  Laws,  p.  180),  above  re- 
ferred to,  which  prescribed  the  terms  under 
which  life  insurance  companies  of  the  former 
class  might  be  admitted  into  this  state,  did 
not  require  of  them  either  fixed  capital  or  a 
deposit  of  any  sum  of  money  whatever  as  a 
condition  to  tlieir  admission;  while,  by  the 
provisions  of  §§  3604,  3605,  Rev.  Stat.,  all 
other  life  insurance  companies  organized  in 
other  states,  as  conditions  to  admission  herein, 
were  required  to  possess  a  prescribed  capital, 
and  to  deposit  with  the  superintendent  of  in- 
surance, for  the  benefit  of  its  policy  holders, 
securities  to  at  least  the  sum  of  $100,000. 
Doubtless  the  chief  consideration  that  led  to 
this  classification,  and  consequently  to  grant- 
ing to  assessment  companies  admission  upon 
more  liberal  terms  as  to  capital  than  were 
prescribed  in  respect  of  other  life  insurance 
companies  of  other  states,  were  that  the  for- 
mer relying  upon  post  mortem  assessments 
to  meet  specific  losses  as  they  should  occur, 
the  possession  of  a  fund  accumulated  for 
that  purpose  would  not  be  necessary  to  the 
security  of  a  policy  holder,  while,  in  respect 
to  the  other  class, — those  that  exacted  the 
payment  of  a  premium  in  advance,  and  must 
rely  wholly  upon  accumulations  of  capital 
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already  made  to  pay  losses,— the  security  of 
their  policy  holders  demanded  that  they  should 
possess  capital  security  invested  and  exclu- 
sively devoted  to  that  object.  Certainly  these 
considerations  are  sufficient  to  account  for  the 
classifications  made,  and  for  the  difference  in 
the  terms  prescribed  to  the  members  of  each 
class  as  conditions  for  admission  to  transact 
business  in  this  state,  and  are  entitled  to  con- 
siderable respect  in  construing  the  statute,  and 
in  a  doubtful  case  might  be  decisive. 

There  is,  however,  little,  if  any,  ambisuitv 
in  the  statute  of  1883  (80  Ohio  Laws,  p.'l8()) 
in  this  respect.  Section  36306,  Rev.  Stat.,  as 
then  passed,  clearly  made  the  transaction  of 
business  *'on  the  assessment  plan"  the  test  of 
admissibility  under  its  provisions.  If  a  life 
insurance  company,  organized  in  another  state, 
did  not  insure  according  to  that  plan, it  was  not 
entitled  to  admission  under  that  section  (3630^). 
but  must  resort  for  that  purpose  to  §§  3604. 
and  3605,  Rev.  Stat.  Manifestly,  this  phrase 
relates  to  the  method  by  which  the  revenue  of 
an  insurance  company  is  to  be  raised,  or 
(which  is  the  same)  to  the  mode  in  which 
the  company  exacts  from  its  policy  holders 
the  consideration  to  which  it  is  entitled 
on  account  of  the  obligation  or  risk  which 
it  assumes  on  issuing  a  policy.  In  this  con- 
nection it  should  be  held  to  mean  somethinj; 
specifically  different  from  "premium,"  for  it 
is  used  in  contradistinction  to  the  latter  word. 
Our  statutes  do  not  define  the  word  "pre- 
mium," nor  do  they  declare  the  meanini^of  the 
phrase  "on  the'  assessment  plan."  But  the 
general  assembly  should  be  deemed  to  have 
used  these  terms  in  the  sense  in  which  they 
were  understood  at  the  time  the  statute  was 
enacted.  If,  in  the  subsequent  growth  and 
development  of  life  insurance,  the  different 
plans  on  which  it  is  transacted  have  lost  most 
of  their  distinctive  features,  it  would  not  at 
all  affect  the  construction  of  the  statute.  Sec- 
tion 36306  of  the  statute  of  1883  (80  Ohio  Laws, 
p.  180),  however,  was  amended  in  1891  (88 
Ohio  Laws,  p.  252).  The  section  as  then 
amended  is  now  in  force,  and  differs  from  the 
section  it  superseded  in  a  number  of  quite  im- 
portant provisions.  The  right  to  a  license  un- 
der the  amended  section  depends  upon  specific 
conditions  that  the  section  it  superseded  did 
not  contain.  The  fifth  of  these  conditions 
requires  of  a  life  insurance  company  seeking  a 
license  under  it  to  show  that  it"is  paying,  and 
for  the  twelve  months  next  preceding  has  paid, 
the  maximum  amount  named  in  its  policies  or 
certificates."  The  sixth  condition  is  to  the 
effect  that  it  must  show  that  the  "liabilities  of 
the  assured  or  members  are  not  limited  to  fixed 
or  artificial  premiums,"  while  the  seventh  con- 
dition requires  that  it  shall  have  accumulated 
and  securely  invested  a  fund  "not  leas  in 
amount  than  the  proceeds  of  one  periodical 
payment  by  or  assessment  on  all  certificates  or 
policy  holders,"  etc.  The  extent  to  which 
these  conditions  impliedly  modify  the  method 
of  raising  funds,  as  contemplated  by  the  phrase 
"on  the  assessment  plan,"  as  originally  used, 
is  difficult  to  determine.  The  sixth  condition, 
by  requiring  the  company  to  show  that  it  does 
not  rely  solely  on '  'fixed  or  artificial  premiums." 
would  indicate  that  it  might  raise  part  of  its 
revenue  in  that  way.    The  provision  of  the 
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seventh  condition,  that  it  shall  main  tain  and 
invest  a  fund  "not  less  in  amount  than  thepro- 
-ceeds  of  one  periodical  payment  by  or  an  assess- 
ment on  all  certificates  or  policy  holders," 
points  in  that  same  direction.  These  provi- 
sions seem  to  contemplate  that  a  scheme  of  life 
insurance,  according  to  which  a  portion  of  the 
fund  designed  to  pay  losses  may  be  raised  by 
fixed  periodical  payments,  would  not  be  in- 
compatible with  the  "assessment  plan"  of  in- 
surance. 

However  this  may  be,  as  long  as  the  legis- 
lature retains  this  classification  of  life  insurance 
companies  for  the  purpose  of  granting  to  them 
permission  to  transact  business  in  this  state,  the 
courts  must  regard  it  as  substantial,  and 
founded  on  some  clearly  understood  and  ma- 
terial features,  wherein  the  two  classes  differ 
from  each  other.  The  retention  of  the  classi- 
fication would  otherwise  be  unaccountable. 
This  difference,  we  have  shown,  relates 
solely  to  the  method  in  which  a  company  ex- 
acts payment  from  a  policy  holder  for  the 
hazard  it  assumes  by  issuing  a  policy.  The 
one  class  exacts  premiums,  or  a  fixed  sum, 
payable  periodically  in  advance,  without  ref- 
erence to  any  specific  less;  while  the  distin- 
guishing feature  of  the  other  is  an  assessment 
of  asum,  usually  varying  in  amount  according 
to  the  sum  to  be  raised,  to  be  ascertained  and 
levied  after  the  death  of  the  insured.  The  rea- 
son, as  we  have  seen,  for  this  classification,  and 
for  granting  a  license  to  a  member  of  the  "as- 
sessment" class  on  more  liberal  terms  than  one 
belonging  to  the  "premium"  class,  is  that  the 
former  class  does  not  necessarily  pay  its  losses 
from  a  fund  already  in  existence, but  may  raise 
it  hjBL  postmortem  assessment,  while  the  latter 
class  must  resort  to  a  fund  already  accumu- 
lated, and  which,  for  the  security  of  policy 
holders,  should  be  safely  invested.  The 
scheme  upon  which  the  state  exacts  taxes 
from  foreign  insurance  companies  rests,  also, 
to  some  extent,  on  this  distinction.  Rev.  Stat. 
§  2745. 

We  think,  therefore,  that,  notwithstanding 
the  fifth,  sixth,  and  seventh  requirements  or 
conditions  found  in  g  8680«,  Kev.  Stat.,  as 
amended  in  1891  (88  Ohio  Laws.  p.  252),  to 
bring  a  life  insurance  company  into  the  class 
that  transact  business  "on  the  assessment  plan," 
within  the  purview  of  our  statutes,  its  chief 
source  of  revenue  should  be  post  mortem  as- 
sessments to  pay  specific  losses.  This  view  of 
the  matter  was,  in  substance,  taken  by  this 
court  in  State,  Atty.  Oen.,  v.  Monitor  Fire  Asso. 
42  Ohio  St.  555.  The  court  held  that  "an  an- 
nual deposit,  paid  in  advance,  based  upon  the 
hazards  of  the  risk,  and  without  reference  to 
an  amount  necessary  to  pay  losses  that  may 
occur  during  the  year,  is,  in  fact,  a  premium 
paid  for  carrying  tlie  risk,  and  not  a  specific 
assessment  authorized  by  the  statute."  The 
question  there  related  to  the  transaction  of  fire 
insurance,  but  the  reasoning  by  which  this 
court  reached  the  conclusion  announced  in 
that  case  would  seem  to  apply  equally  to  the 
question  of  what  constitutes  insurance  on  the 
assessment  plan  in  life  insurance.  State.  Atty. 
Oen.,  V.  Western  Union  Mut,  L.  Ins.  Co.  47 
Ohio  St.  167.  8  L.  R.  A.  129;  State  v.  Moore, 
38  Ohio  St.  7.  The  policy  of  the  relator, 
which  has  been  recited,  shows  quite  clearly 
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that  it  exacts  of  its  policy  holders  fixed  sums, 
to  be  paid  in  advance  at  stated  periods,  and 
based  on  the  hazard  of  the  risk,  and  without 
reference  to  any  specific  loss. 

An  ingenious  argument,  based  on  the  "priv- 
ileges and  agreements"  set  out  on  the  back  of 
the  policy,  has  been  presented  by  counsel  for 
relator.  In  substance,  however,  these  "priv- 
ileges and  agreements"  do  not  differ  from 
those  provisions  found  in  the  policies  of  those 
companies,  whether  old  line  or  mutual,  which 
allow  the  holder  to  participate  in  the  earnings 
of  the  company.  Considerable  stress  was  laid 
by  counsel  for  relator  on  the  proviso  that  ap- 
pears on  the  back  of  the  policy,  in  connection 
with  the  "privileges  and  agreements,"  to  the 
effect  "that,  in  all  the  preceding  privileges,  the 
amounts  therein  referred  to  shall  not  conflict 
with  the  statutory  requirements  of  any  state  in 
which  the  association  is  at  the  time  doing 
business."  We  know  of  no  statute  of  this 
state  with  which  those  privileges  and  agree- 
ments conflict.  These  "privileges  and  agree- 
ments," however,  assist  in  giving  character  to 
the  plan  on  which  the  latter  transacts  its  busi- 
ness. This  plan  falls  within  the  reason  of  the 
statute  that  requires  life  insurance  companies 
to  deposit  securities  for  the  protection  of  policy 
holders  as  a  condition  to  admission  to  transact 
business.  The  reason  of  that  requirement,  as 
we  have  shown,  rests  upon  its  necessity.  It 
constitutes  the  chief  reliance  of  policy  holders 
who  may  reside  within  the  state.  Without 
such  a  deposit  the  guaranty  of  ultimate  pay- 
ment would  be  greatly  weakened.  The  plan 
also  conforms  very  closely  to  the  letter  of 
§§  3587-3609,  inclusive.  Rev.  Stat.  Its  features 
bear  a  striking  resemblance  to  life  insurance 
contemplated  by  those  sections,  but  disclose 
little  if  any  similarity  to  that  which  g  3630«, 
even  since  the  amendment  of  1891  (88  Ohio 
Laws,  p.  252),  describes. 

We  think  the  relator  is  not  entitled  to  a  li- 
cense, by  virtue  of  §8680«,  to  transact  business 
in  this  state,  but  in  order  to  obtain  a  license 
for  that  purpose,  must  comply  with  gg  8604, 
3605,  Rev.  Stat. 

2.  The  charter  of  the  other  relator,  the 
Home  Mutual  Life  Insurance  Company  of  De- 
troit, omitting  formal  provisions  immaterial  to 
the  questions  before  the  court,  is  as  follows: 

ARTICLE  III. 

Sec.  1.  The  object  of  the  incorporation  of 
this  company  shall  be  to  furnish  life  insurance 
to  its  members,  for  the  benefit  of  the  widows 
widowers,  heirs,  and  relatives  of  deceased 
members  and  other  persons  having  an  insur- 
able interest  in  the  life  of  such  members. 

Sec.  2.  There  shall  be  one  class  or  division 
of  members  in  said  company,  to  be  known  as 
the  whole  life  class;  the  object  or  purpose  of 
which  shall  be  to  furnish  life  insurance  to  each 
member  therein  by  such  members  paying  con- 
tinuous premiums  during  life. 

ARTICLE  IV. 

Sec.  1.  Assessments,  premiums,  and  pay- 
ments are  to  be  paid  by  the  members  of  this 
company  periodically  at  such  stated  periods 
as  shall  be  designated  in  the  member's  policy, 
according  to  the  following  table  of  rates  for 
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Mar.^ 


each  $1»000  iDsurance,  based  upon  the  age  of 
each  member  at  last  birthday. 


Lffe. 

Monthly. 

Bi- 

Quar- 

Semi- 

Annua 

monthly. 

terly. 

aonual. 

21 

$0  90 

$1  80 

$2  70 

$6  36 

$10  58 

22 

91 

1  82 

2  73 

5  41 

10  70 

28 

92 

1  84 

2  76 

546 

10  82 

24 

94 

1  88 

282 

5  58 

11  a> 

26 

95 

1  90 

2  85 

565 

11  17 

26 

97 

1  M 

2  91 

6  76 

11  41 

27 

98 

196 

294 

682 

11  52 

28 

99 

1  98 

297 

588 

11  64 

29 

100 

200 

300 

594 

11  76 

ao 

1  01 

202 

803 

600 

11  88 

81 

103 

206 

809 

6  12 

12  11 

82 

1  04 

208 

812 

6  18 

12  23 

33 

106 

2  12 

3  18 

630 

12  47 

84 

1  08 

2  16 

324 

6  42 

12  70 

36 

1  10 

220 

330 

653 

12  94 

36 

1  15 

230 

345 

683 

13  62 

87 

120 

240 

360 

7  13 

14  11 

38 

1  25 

350 

8  75 

743 

14  70 

89 

130 

260 

3  90 

7  72 

15  29, 

40 

135 

2  70 

405 

802 

15  88 

41 

140 

280 

420 

832 

16  46 

42 

145 

290 

435 

8  61 

17  05 

43 

1  50 

300 

460 

8  91 

17  64 

44 

1  55 

3  10 

465 

9  21 

18  28 

46 

1  60 

820 

4  80 

9  50 

18  82 

46 

1&5 

330 

4  95 

9K) 

19  40 

47 

1  70 

340 

5  10 

10  10 

20  00 

48 

1  80 

360 

640 

10  60 

21  17 

49 

190 

880 

5  70 

11  29 

22  34 

60 

200 

400 

600 

11  88 

23  52 

61 

2  10 

420 

6  80 

12  47 

24  70 

52 

2  25 

4  50 

6  75 

13  37 

26  46 

53 

2  45 

490 

7  35 

14  55 

28  81 

64 

2  65 

530 

7  95 

15  74 

31  16 

55 

2  85 

5  70 

8  55 

16  93 

33  52 

56 

305 

6  10 

9  15 

18  12 

85  87 

67 

326 

6  52 

9  78 

19  36 

38  34 

68 

3  47 

6  94 

10  41 

20  61 

40  81 

69 

369 

738 

1107 

2192 

43  39 

60 

8  95 

7  90 

11  85 

23  46 

46  16 

61 

4  18 

836 

12  54 

24  83 

49  16 

62 

444 

8  88 

13  32 

26  37 

52  51 

63 

4  71 

9  42 

14  L3 

27  98 

55  39 

64 

499 

9  98 

14  97 

29  64 

58  68 

65 

628 

10  56 

15  84 

3136 

62  09 

Sec.  2.  Special  or  extra  assessments  may  be 
levied  by  the  board  of  trustees,  when  it  is 
necessary  to  meet  mortuary  losses.  All  special 
or  extra  assessments,  or  calls  for  additional 
premiums,  shall  be  apportioned  among  the 
members  in  such  manner  as  to  equitably  dis- 
tribute the  mortality  cost  among  such  members 
in  proportion  each  should  have  contributed, 
since  becoming  a  member,  on  the  basis  of  the 
American  experience  table  of  mortality,  due 
allowance  being  given  for  all  previous  pay- 
ments." 

Sec.  4.  The  moneys  realized  from  assess- 
ments, premiums,  and  payments  shall  be  ap- 
portioned to  the  general  fund,  mortuary  fund, 
and  emergency  fund.  The  object  of  the  gen- 
eral fund  shall  be  to  provide  for  the  payment 
of  general  or  managing  expenses  of  the  com- 

gany.  The  object  of  the  mortuary  fund  shall 
e  to  provide  for  the  payment  of  death  losses. 
The  object  of  the  emergency  fund  shall  be  to 
provide  a  trust  fund  for  the  pavment  of  death 
losses  or  other  benefits  provided  for  in  the  pol- 
icy of  the  member,  and  to  protect  the  company 
from  extra  assessments  in  case  of  an  extraordi- 
nary death  rate.  The  emergency  fund  shall 
not  at  any  time  be  less  than  the  maximum 
amount  at  risk  on  any  one  life,  from  and  after 
the  date  of  the  incorporation  of  this  company. 
The  board  of  trustees  shall  apportion  the  money 
so  realized  from  assessments,  premiums,  and 
payments  between  the  several  funds  named,  as 
it  may  be  deemed  best  for  the  interest  of  the 
company. 
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These  provisions  of  its  charter,  together 
with  that  section  of  the  statutes  of  Michigan 
(1  How.  Anno.  Stat.  §  4217)  which  prescribes 
who  shall  be  members  of  such  corporations, 
and  their  rights  as  members,  show  that  the 
relator  the  Home  Mutual  Life  Insurance  Com- 
pany has  neither  capital  stock  nor  stockhold- 
ers for  whose  benefit  it  was  created.  Its  pol- 
icy holders  are  its  members.  They  alone  have 
a  voice  in  the  election  of  its  officers,  and  it  is 
for  their  benefit,  at  least  in  theory,  that  its 
business  is  conducted.  Therefore  the  objec- 
tion, founded  on  its  internal  structure,  whicit 
was  interposed  to  the  claim  of  the  other  relator, 
the  National  Life  Association  of  Hartford,  to 
a  license  under  §  8630«,  Rev.  Stat.,  does  not 
apply  to  the  claim  of  the  present  relator  to  a 
license  under  that  section.  The  objection  in- 
terposed to  granting  to  the  present  relator  a 
license  rests  upon  its  method  of  transacting 
business,  which,  the  superintendent  of  insur- 
ance contends,  is  not  conducted  according  to- 
the  assessment  plan. 

In  order  to  obtain  a  correct  notion  of  the 
scheme  of  insurance  that  it  pursues,  resort 
must  be  had  to  its  form  of  policy,  which  is  as 
follows: 

*'In  consideration  of  the  payment  of  the  first 
premium  hereon  of dollars,  and 


of  the  representations,  agreements,  and  war- 
rants made  to  it  by  insured,  herein  named,  in 
his  or  her  application  for  this  policy  of  insur- 
ance, does  hereby  issue  this  policy  of  insurance 

to ,  of  ,  state  of  ,  and  in 

consideration  of  the  payment  in  advance  there- 
after of  premiums  of  dollars, 

this  company  does  promise  to  pay  the  sum  of 
dollars  to ,  the  beneficiary  herein 


named,  if  living  at  the  time  of  the  death  of 
the  insured,  and,  if  not  living,  then  to  the 
heirs  at  law  of  said  insured,  at  the  oflSce  of 
said  company,  in  the  city  of  Detroit,  Michi- 
gan, within  ninety  days  after  the  acceptance 
and  approval  of  satisfactory  proofs  of  the 
death  of  said  insured,  provided  said  death 
shall  occur  while  this  policy  is  in  full  force. 
This  policy  is  issued,  delivered,  and  accepted 
subject  to  the  conditions  and  agreements  con- 
tained herein  and  on  the  back  hereof,  which 
are  made  a  part  of  this  contract  as  fully  as  if 
recited  over  the  signature  hereto  afiixed.  In 
witness  whereof,"  etc. 

The  conditions  on  the  back  of  the  policy  are 
in  the  following  terms: 

"  (1)  It  is  expressly  agreed  that  this  policy 
shall  not  be  in  force  until  the  same  has  been 
delivered  to  the  insured  and  the  first  premium 
thereon  shall  have  been  paid  in  cash  durins^  the 
insured's  lifetime  and  good  health.  (2)  When 
this  policy  has  been  in  continuous  force  for 
three  years  from  its  date,  it  shall  be  incontest- 
able, except  for  the  nonpayment  of  premiums 
when  due,  for  understatement  of  age,  or  for 
fraud.  (3)  No  personal  liability  is  incurred 
by  becoming  a  member  of  this  company. 
Payments  are  optional  with  the  insured,  to 
continue  as  long  as  he  may  desire  to  keep  the 
policy  in  force.  Payments  under  this  policy 
during  its  first  two  years,  after  providing  for 
its  pro  rata  of  actual  death  claims  occurring 
upon  policies  in  the  first  and  second  policy 
years,  and  thereafter  quarterly,  an  amount 
limited  to  one  eighth  of  1  per  cent  of  the  face 
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▼aine  of  this  policy  may  be  used  for  expeoRe 
purposes;  the  remainder  thereof  to  be  appor- 
tioned by  the  trustees  of  said  company  among 
the  mortuary,  reserve,  and  emergency  funds. 
.  .  .  (6)  The  premiums  herein  required 
to  be  paid  by  the  insured  are  to  provide  for 
the  payment  of  mortuary  claims,  and  for  the 
general  fund  and  reserve  or  emergency  funds 
of  this  company,  and  are  based  upon  the 
adopted  tables  of  rates,  and  graded  according 
to  the  age  of  the  insured  and  the  amount  of 
insurance  named  herein.  Said  tables  of  rates 
are  based  upon  the  American  Mortality  Tables, 
and  the  actual  experience  of  American  life  in- 
surance companies,  and  are  deemed  adequate 
to  meet  all  present  and  future  liabilities  of  the 
company,  without  necessitating  an  increase  in 
the  rate  with  advancing  age;  but.  as  an  abso- 
lute protection  against  the  possibilitv  of  the 
mortuary  or  reserve  funds  becoming  depleted, 
it  is  agreed  that,  should  any  emergency  arise, 
through  epidemic  or  otherwise,  whereby  the 
premiums  are  insufficient  to  meet  the  mortu- 
ary requirements  as  determined  by  the  board 
of  trustees,  additional  premiums  may  be  levied 
to  meet  such  emergency,  of  which  special  no- 
tice shall  be  served.  (7)  It  is  expressly  under- 
stood and  agreed,  by  and  t>etween  the  insured 
and  this  company,  that  if  the  insured  shall  not 
pay  the  sum  or  sums  stipulated  to  be  paid  in 
the  manner  aforesaid,  or  if  any  misrepresenta- 
tions shall  have  been  made  or  any  facts  omit- 
ted which  should  have  been  stated  in  said  ap- 
plication, or  if  the  insured  shall  violate  any  of 
the  provisions  of  this  agreement,  then  this  con- 
tract shall  cease  to  be  binding  upon  said  com- 
pany, and  all  payments  made  shall  be  forfeited 
to  said  company.  ...  (9)  In  case  the  in- 
sured shall  fail  to  pay  any  premium  at  the 
office  of  the  company  within  the  time  speci- 
fied for  the  payment  thereof,  a  delinquent 
charge  of  25  cents  will  be  added.  The  mem- 
bership of  the  insured  in  this  company  shall 
not  lapse  or  determine  until  ten  days  after  said 
company  shall  have  mailed  to  said  insured,  as 
hereinabove  provided,  a  notice  that  said  pre- 
mium has  not  been  paid;  and  if  said  insured 
shall  not  pay  said  premium  at  the  office  of  said 
company  by  twelve  o'clock,  noon*  on  the  last 
day  specified  in  said  notice,  then  the  insured's 
membership  in  this  company  shall  lapse  and 
determine,  and  this  policy  shall  become  null 
and  void,  and  all  payments  made  thereon  shall 
be  forfeited  to  the  company,  except  when 
oiherwise'expressly  provided  herein.  (10)  The 
application  of  the  insured  for  this  policy  of 
insurance,  together  with  the  articles  of  associ- 
ation and  by-laws  of  this  company  now  in  force 
or  which  may  hereafter  be  legally  adopted, 
shall  constitute  a  part  of  this  policy.  .  .  . 
(18)  When  the  insured  shall  reach  his  life  ex- 
pectancy, computed  on  his  age  at  the  date  of 
this  policy,  he  may,  by  giving  the  company 
six  months'  notice  in  writing  of  his  desire  to 
do  so,  provided  the  policy  is  in  full  force  and 
all  payments  have  been  made  thereon,  discon- 
tinue his  payments  upon  the  same,  and  apply 
his  net  contribution  to  the  reserve  or  emer- 
gency fund,  together  with  his  equitable  pro- 
portion of  all  accretions  thereto,  as  determined 
by  the  actuary  of  the  company,  either  to  the 
maintaining  of  this  policy  in  force  until  such 
credits  are  exhausted,  when  it  shall  cease  and 
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determine,  or  surrender  this  policy,  and  with- 
draw the  same  in  cash,  together  with  any  un- 
used dividend  accumulations,  in  full  settle- 
ment of  all  liability.  (14)  Dividends  to  be 
declared  shall  be  limited  to  that  part  of  the 
reserve  fund  in  excess  of  $100,000  and  in  ex- 
cess of  the  amount  of  one  periodical  payment 
from  all  policy  holders.  (15)  When  the  policy 
has  been  kept  in  force  continuously  for  a  period 
of  ten  years  from  its  date,  the  insured  shall  be 
entitled  to  participate  in  whatever  dividends 
may  be  declared  thereafter;  the  same  to  be 
determined  and  apportioned  by  the  actuary  of 
the  company,  and  credited  on  premium  ac- 
counts  to  reduce  future  payments  on  this 
policy.  (16)  In  event  the  insured  shall  be- 
come totally  and  permanently  physically  dis- 
abled, said  company  will  pay,  upon  proof 
satisfactory  to  the  board  of  trustees,  upon  the 
receipt  and  surrender  of  this  policy,  in  full 
discharge  of  all  claims,  the  sum  of  one  half 
the  face  value  hereof,  provided  the  insured 
shall  so  request  in  writing,  while  this  policy 
is  in  full  force,  subject  to  the  agreements  con- 
tained herein." 

Does  the  scheme  of  insurance  thus  displayed 
coincide  with  that  conducted  on  the  * 'assess- 
ment plan,"  as  that  term  is  used  in  §  8630^ t 
The  obligation  of  the  insured  is  to  pay  a  fixed 
sum  at  stated  periods  in  advance,  without  ref- 
erence to  any  particular  death  claim.  Section 
6  of  the  conditions  and  agreements  on  the  back 
of  the  policy  shows  that  the  premiums  to  be 
paid  by  the  insured  are  to  provide,  indiscrimi- 
nately, for  the  payment  of  death  claims,  to 
create  a  general  fund,  and  a  reserve  or  emer- 
gency fund,  which  latter  fund  may  be  in- 
creased to  at  least  |100.000.  The  obligation 
of  the  policy  holder  to  pay  a  fixed  sura  peri- 
odically for  three  distinct  purposes  is  subject 
to  the  right  of  the  company  to  levy  •'addi- 
tional premiums"  to  guard  against  "the  possi- 
bility of  the  mortuary  or  reserve  funds  becom- 
ing depleted."  Here  there  is  no  obligation  or 
duty  laid  upon  the  company  to  await  the  ex- 
haustion of  these  funds,  or  either  of  them, 
before  calling  upon  the  policy  holder  for  addi- 
tional premiums.  These  contributions,  author- 
ized by  this  emergency  clause,  though  denom- 
inated "premiums."  bear  a  close  resemblance 
to  assessments.  The  amount  of  the  call  is 
uncertain,  and  depends  upon  the  will  of  the 
managing  body  of  the  concern,— its  board  of 
trustees.  It  is  not,  however,  the  chief  or  usual 
method  of  securing  an  income,  and,  if  the 
affairs  of  the  company  are  intelligently  and 
honestly  conducted,  should  never  be  resorted 
to,  except  in  the  event  of  some  widely-spread 
and  fatal  epidemic.  Tbe  ordinary,  regular, 
and  chief  source  of  revenue  open  to  the  relator 
is  the  fixed  periodical  payments  named  in  the 
policy,  and,  in  our  opinion,  for  the  purpose  of 
admission  into  the  state,  they  characterize  the 
method  of  insurance  which  the  company  pur- 
sues. The  possibility  that  some  grave  and 
unforeseen  calamity  may  call  into  operation  an 
authority  vested  in  the  trustees  to  call  for  an 
additional  and  uncertain  sum  should  not  be 
regarded  as  sufficient  to  assign  the  company 
to  that  class  which  transacts  the  business  of 
insurance  on  the  assessment  plan.  The  gen- 
eral assembly,  in  classifying  life  insurance 
companies  into  those  that  transact  business  on 
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the  assessment  plan  and  those  that  do  not, 
should  be  taken  to  have  regarded  their  usual 
and  regular  mode  of  raising  revenue,  rather 
than  the  exceptional  or  occasional  methods  to 
which  resort  may  be  had  upon  the  happening 
of  some  remote  contingency. 


We  think  neither  of  the  relators  transacts 
the  business  of  insurance  on  the  assessment 
plan,  within  the  meaning  of  g  3630e,  Rev.  Stat 

Writ  refused,  and  petitions  dismissed. 


SOUTH  CAROLINA  SUPREME  COURT. 


Oeorge    HENDERSON    et   al..    Petitioners, 
Appts.,  STATE  of  South  Carolina,  Be^tU., 

Harry  EVANS  et  al. 


(. 


.B.C.. 


.) 


1  •  The  costs  and  fees  of  the  witnesses  of 
a  defendant  tried  for  a  misdemeanor  are  oot 
chargeable  to  the  countj-  under  a  statute  charg- 
ing the  county  with  such  expenses  in  felony 


JB.   A  constitutional  zi^ht  of  an  accused 
person  to  compulsory  process  for  his 

witnesses  does  not  carry  a  right  of  the  witnesses 
to  claim  fees  from  the  county. 

(February  19, 18ft8.) 

APPEAL  by  petitioners  from  a  judgment  of 
the  General  Sessions  Circuit    Court   for 
Laurens  County  denying  their  claim  to  witness 
fees  in  a  prosecution  against  Evans  et  al.  for 
assault  and  battery.     Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Johnson  As  Richey  for  appellants. 
Mr.  Thomas  S.  Sease  for  the  State. 

Jones,  J.,  delivered  the  opinion  of  the 
■court: 

Appellants  were  bound  over  to  attend,  and 
did  attend,  the  court  of  general  sessions  for 
Laurens  county,  July  term,  1897,  as  witnesse*? 
for  defendants  in  the  case  of  the  stale  against 
Harry  Evans  and  others,  charged  with  assault 
and  battery  with  intent  to  kill.  After  the  ac- 
quittal of  defendants,  the  appellants  applied 
to  the  circuit  judge  for  certificates  that  they 
were  material  witnesses,  with  a  view  to  draw 
pay  as  witnesses.  The  circuit  judge,  while 
-certifying  as  to  their  materiality  as  witnesses. 


Note.— As  to  rtarht  of  state  to  require  services 
of  witness  without  compensation,  see  note  to  Dixon 
V.  People  (111.)  38  L.  R.  A.  116. 


directed  the  clerk  of  the  court  not  to  issue  pay 
certificates  to  appellants,  for  the  reason  Uiat 
defendants  were  tried  for  a  misdemeanor,  and 
that  the  county  is  not  liable  for  costs  and  fees 
of  defendants'  witnesses  in  a  case  of  misde- 
meanor. The  only  question  presented  here  is 
whether  the  county  of  Laurens  is  liable  for  the 
costs  and  fees  of  defendants'  witnesses  in  a  case 
of  misdemeanor.  We  hold  with  the  circuit 
judge  that  the  county  is  not  liable.  The  right 
to  such  fees  depends  wholly  upon  statute.  In 
§  622,  Gen.  Stat.,  being  §  676,  Rev.  Stat.  1883, 
it  is  provided  that  **each  county  shall  pay 
.  .  .  (2)  witnesses'  fees  in  the  state  cases, 
for  actual  attendance  upon  the  circuit  courts  as 
provided  by  law."  But  by  an  act  approved 
February  4,  1896,  entitled  "An  Act  to  Amend 
§  2638  of  the  General  Statutes,  being  §  45  of 
the  Revised  Statutes,  Criminal  Code,  Vol.  2, 
in  Reference  to  Defendants'  Witnesses,  and 
Ptegulate  Their  Pay,"  found  at  page  102  of  the 
Acts  of  1896,  it  is  provided  that  "in  all  crim- 
inal prosecutions  the  accused  shall  have  com- 
pulsory process  for  obtaining  witnesses  in  his 
favor,  and  in  felonies,  and  no  other  cases,  such 
witnesses  shall  receive  the  same  pay  as  the 
state's  witnesses  upon  the  certificate  of  the 
trial  judge  that  the  testimony  of  such  witnesses 
was  material  to  the  defense:  provided,"  etc. 
It  is  manifest  from  this  act  that  the  liability  of 
a  county  to  pay  fees  of  defendants'  witnesses  is 
limited  to  felonies.  It  is  true  that  §  18  of  arti- 
cle 1  of  the  Constitution  gives  the  accused  the 
right  to  compulsory  process  for  obtaining  wit- 
nesses in  his  favor  m  all  criminal  prosecutions. 
But  no  right  of  the  accused  is  involved  in  this 
case,  and  the  accused's  right  of  compulsory 
process  for  his  witnesses  in  all  cases  does  not 
carry  a  right  of  his  witnesses  to  claim  fees 
from  the  county  in  such  cases.  The  right  to 
such  fees  must  rest  upon  some  express  statute, 
and  there  is  no  such  statute,  except  in  cases  of 
felony. 
Thejwdgmeni  of  the  Circuit  Court  is  affirmed. 


TENNESSEE  SUPREME  COURT. 


William  Norman  MITCHELL,  by  Mrs.  Jennie 
Mitchell,  His  Next  Friend,  Appt., 

V. 

NASHVILLE,    CHATTANOOGA,    &    ST. 
LOUIS  RAILWAY  COMPANY. 

( Tenn ) 

1.   A  bill  of  exceptions  is  not  necessary 

for  the  review  of  a  demurrer  to  evidence  which 
incorporates  the  evidence. 


2  •  Bio winir  a  locomotive  whistle  loudly 
several  times  under  a  brid^^  which  is  a 
much  traveled  public  thorouf^hfare,  over  which 
vehicles  of  all  kinds  are  constantly  passlnv,  is,  in 
the  absence  of  some  special  neoesslty  therefor, 
an  unnatural  and  reckless  act,  creating  a  liability 
for  resulting  damages. 

8.  A  presumption  of  neipli^nce  arises 
from  the  blowing  of  a  locomotive  whistle  loudly 
and  repeatedly  under  a  bridge  constantly  used 
by  all  kinds  of  vehicles. 


Note.— As  to  frigrhteninjr  horse  by  blowing:  loco-  I 
motive  whistle,  see  also  Bittle  v.  Camden  &  A.  R.  I 
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Co.  (N.  J.)  28  L.  li.  A.  288:  and  Omaha  &  EL  Valley 
K.  Co.  y,  Clarke  (Neb.)  83  L.  R.  A.  604. 
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rPebruary  11, 1886.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Cheatham  County 
in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  result  from  defendant's  negligence. 
Meter^ed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  L.  Watts  for  ai^pellant. 

Messrs,  Jacob  Leech  and  J.  B.  De  Bow 
for  appellee. 

Snodgrass,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  in  a  wagon,  driv- 
ing  a  pair  of  mules  over  a  bridge  on  the  Char- 
lotte pike  near  Nashville.  This  pike  was  a 
public  thoroughfare  much  traveled,  and  vehi- 
•cles  of  all  kinds  were  constantly  passing  over 
the  bridge.  While  plaintiff  was  so  passing, 
an  engine  of  the  defendant,  Nashville,  Chatta- 
nooga, &  St.  Louis  Bailway  Company,  passed 
-under  it;  and  while  under  it,  or  just  as  it  was 
passing  out  from  beneath,  its  whistle  was 
loudly  blown  several  times.  This  frightened 
the  mules,  which  ran  away,  and  plaintiff  in 
error  was  thrown  out  of  the  wa^on  and  badlr 
injured.  Through  a  next  fnend  (plaintiff 
being  a  minor)  he  brought  this  suit.  Issue 
was  joined,  trial  had,  and,  after  all  plaintiff's 
evidence  was  in,  defendant  demurred  to  it  as 
insufficient  in  law  to  authorize  recovery.  In 
addition  to  what  we  have  stated  as  facts  of  the 
-case  which  were  proved,  plaintiff  testified  that 
lie  did  not  know  the  cause  of  the  blowing, 
and  made  no  effort  to  prove  whether  there 
was  or  not  a  legal  or  proper  cause  or  exouse 
therefor.  Upon  the  demurrer,  which  admitted 
all  the  evidence,  and  all  legitimate  inferences 
arising  thereon,  the  question  was  whether 
neeligence  could  be  inferred  from  such  blow- 
ing of  the  whistle  under  a  public  bridge  on  a 
thickly  traveled  thoroughfare  while  plaintiff 
in  error  was  driving  over  it.  The  court  held 
it  could  not,  and  dismissed  the  suit.  Plaintiff 
took  a  bill  of  exceptions,  which  is  objected  to 
in  this  court  as  insutticient.  This  is  imma- 
terial. The  demurrer  incorporates  the  evi- 
dence, and  a  bill  of  exceptions  was  not  neces- 
sary. 2  Elliott,  Gen.  Pr.  ^  855.  On  the 
merits,  defendant's  counsel,  in  connection 
with  an  ingenious  argument  of  much  plausi- 
bility, cites  as  authority  for  the  action  of  the 
court  the  case  of  Cincinnati,  I.  St.  L,  dk  G.  R. 
Co,  V.  Qaines,  104  Ind.  526.  54  Am.  Rep.  384, 
in  which  it  was  held  that  it  was  not  necessarily 
negligent  in  a  railway  company  to  sound  a 
locomotive  whistle  at  a  point  where  the  rail- 
road crosses  a  highway  by  a  bridge  overhead, 
although  the  crossing  is  known  to  be  one  of 
extraordinary  danger,  and  the  sounding  of  the 
whistle  causes  a  horse  to  run  awav.  We  have 
stated  the  principle  of  this  case  from  its  own 
syllabus  as  given  in  54  Am.  Rep.  384.  It  may 
admit  of  question  if  it  is  not  too  strong  for  a 
proper  analysis  of  the  case,  which  is  a  some- 
what complicated  one,  and  in  which  there 
were  certain  findings  of  fact,  made  by  the 
court  below,  and  certain  omissions  in  finding, 
to  which  reference  was  made,  and  amid  which 
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findings  and  omissions  the  court  with  difficulty 
labored  to  a  conclusion  satisfactory  to  itself. 
But,  assuming  it  to  have  squarely  decided  the 
question  that  such  a  blowing  of  an  overhead 
engine  would  not  be  negligence  per  se,  or  such 
an  act  as  that  a  jury  or  judge  authorized  to 
deduct  legitimate  inferences  might  not,  in  the 
absence  of  other  proof,  hold  to  be  negligence, 
then  such  conclusion  is  not  satisfactory  to  us, 
even  upon  its  own  facts.  There,  however,  it 
will  be  remembered,  the  noise  and  smoke  in- 
volved in  the  passage  and  blowing  of  an  engine 
were  above  the  animals,  which  might  or  might 
not  be  thereby  frightened.  Bad  as  these  are, 
they  are  not,  in  the  very  nature  of  things,  so 
terrifying  as  when  puffini;  and  blasting  under- 
neath the  animal  on  a  bridge  above,  where 
sound  and  sight  and  smeli  may  all  be  com- 
bined to  drive  him  to  the  verge  of  frenzy  by 
terror.  In  such  a  case  the  supreme  court  of 
Pennsylvania  held  such  blowing  negligence 
per  se.  That  court  characterized  it  as  an  act 
of  gross  negligence.  Pennsylvania  R.  Co.  v. 
Barnett,  59  Pa.  259-265,  98  Am.  Dec.  846.  It 
was,  of  course,  not  decided  that  any  blowing 
of  a  locomotive  whistle  would  be  negligence, 
or  that  eveiy  case  of  injury  resulting  ^here- 
from would  be  made  out  by  proving  such 
blowing  without  more,  and  this  the  same  court 
aptly  illustrated  in  a  late  case.  Philadelphia, 
W.  &  B.  R.  Co.  v.  Stinger,  78  Pa.  219.  But 
it  was  distinctly  held  that  a  blowing  under  a 
bridge  constantly  used  by  Uie  traveling  public 
is  prima  facie  negligence,  and  in  that  we 
cordially  concur.  See  also  8  Elliott,  Railroads, 
^  1264,  reference  to  note  8,  and  cases  cited; 
NashvilU  dt  C.  R.  Co.  v.  Starnes,  9  Heisk,  62. 
24  Am.  Rep.  296.  Ordinarily,  the  use  of  a 
whistle  is  of  machinery  and  appliances  neces- 
sary for  many  practical  purposes,  and  where 
used  under  ordinary  circumstances  no  infer- 
ence of  negligence  could  be  drawn:  but  it  is 
obvious  that  a  blowing  under  a  bridge  is,  in 
the  absence  of  some  special  necessity  therefor, 
an  unnatural  and  reckless  act,  liable  to  cause 
great  damage,  and  the  circumstances  and  sur- 
roundings call,  therefore,  for  proof  of  its 
necessity,  when  the  act  occasions  the  damage 
to  be  anticipated.  The  proof  of  such  a  blow- 
ing under  such  circumstances  is  sufficient  to 
authorize  the  presumption  of  negligence.  The 
onus  is  shifted  to  explain  and  justify  or  excuse 
it  upon  him  who  aoes  it.  This  burden  may 
be  successfully  carried,  but  it  cannot  hie 
avoided  by  demurrer  to  plaintiff's  evidence 
establishing  the  act. 

It  results  that  judgment  sustaining  the  de- 
murrer must  be  overruled,  and  judgment  ren- 
dered here  against  demurrant.  The  case  will 
be  remanded  for  a  jur^  to  assess  damages. . 

It  is  insisted  here  plaintiff  could  not  recover, 
because  he  was  driving  one  runaway  mule. 
We  find  no  such  negligence  in  plaintiff's  con- 
duct as  precludes  a  recovery.  If  he  was  guilty 
of  any  negligence  to  reduce  the  amount  he 
might  otherwise  be  entitled  to,  it  is  matter  for 
the  jury,  which  shall  assess  the  correct  amount 
to  be  given  under  the  facts  in  evidence  as  de- 
murred to.  The  defendant  in  error  will  pay 
the  costs  of  the  appeal. 
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STATE  of  Vermont 

V. 

Addie  SIIATTDCK. 

(69  Vt.  403.) 

1  •   The  burden  of  proving  restrlctionfl  in 

another  state  upon  tbe  remarriaRe  of  a  divorced 
person  Is  upon  tbe  person  allevinR  tbem. 
2 .  The  marriaf^e  in  another  state  where 
it  is  valid*  of  a  divorced  person  incapa- 
ble of  remarryinsr  by  the  law  of  his  domicil.  will 
not  be  held  void  under  the  law  of  his  domicil  un- 
less the  statute  expressly  so  proWdes,  although 
he  went  outside  the  state  for  the  express  pur- 
pose of  evading  the  law,  and  im mediately  re- 
turned. 

f  July  17,  1897.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Windsor  County  Court  made  during 
the  trial  of  an  action  charging  defendant  with 
adultery  which  resulted  in  a  conviction.  Ot)€r- 
ruled. 

Tbe  facts  are  stated  in  the  opinion. 

Jfr.  William  B.  C.  Stickney,  for  re- 
spondent: 

There  is  no  question  that  Coburn  had  no 
right  to  remarry  in  Vermont. 

It  shall  not  be  lawful  for  the  libelee  to  marry 
a  person  other  than  the  libellant  for  three  years 
from  the  time  such  divorce  is  granted,  unless 
the  libellant  dies. 

V}.  Slat.  §§  2703.  2704,  5056. 

If^a  marriage  is  absolutely  prohibited  in  any 
country  as  being  contrary  to  public  policy,  and 
leading  to  social  evils,  the  domiciled  inhabi- 
tants of  that  country  cannot  be  permitted,  by 
passing  the  frontier  and  entering  another  state 
in  which  this  marriage  is  not  prohibited,  to 
celebrate  a  marriage  forbidden  by  their  own 
state,  and  immediately  returning  to  their  own 
state,  to  insist  on  their  marriage  being  recog- 
nized as  lawful. 

Brook  V.  Brook,  9  H.  L.  Cas.  219.  See  Pen- 
negar  v.  State,  87  Tenn.  244.  2  L.  R.  A.  703; 
Barney  v.  Cuness,  68  Vt.  51. 

Messrs.  J.  G.  Harvey  and  W.  W.  Stick- 
ney,  for  the  Slate : 

The  marriage  in  New  Hampshire  between 
William  H.  Coburn  and  Grace  Iloisington  con- 
formed to  their  statute  on  that  subject. 

The  proof  of  marriage  was  by  direct  evi- 
dence  of  witnesses  preseni  at  the  celebration, 
and  by  a  certified  copy  of  the  intention  and 
certificate  of  marriage  from  the  records  of 
Claremont  where  such  registration  is  required 
to  be  kept  by  the  law  of  New  Hampshire. 

This  evidence  is  sufficient  and  satisfactory 
proof  of  the  marriaere,  and,  taken  in  connec- 
tion with  the  New  Hampshire  statute,  is  con- 
clusive. 

2  Greenl.  Ev.  §  461;  N.  H.  Pub.  Stat.  chap. 
174. 

The  rule  of  law  omnia  rite  acta  prfpsumtin- 


NOTE.— As  to  statutes  forbtddinR  remarriafire 
after  divorce,  see  also  Hernandez'^  Succession  (La.) 
24  L.  R.  A.  831,  and  note:  Ovitt  v.  Smith  (Vt.)  35  L. 
R.  A.  223;  and  Crawford  v.  State  (Mlas.)  35  L.  R.  A. 
234. 

40  L.  a  A. 


tur,  applies  with  particular  force  to  cases  of 
presumption  in  favor  of  marriage  and  legiti- 
macy. 

Com.  V.  Lane,  118  Mass.  458,  18  Am.  Rep. 
509. 

A  marriage  valid  where  it  is  celebrated  is 
valid  everywhere. 

2  Kent,  Com.  p.  91 :  Com.  v.  Graham,  157 
Mass.  73.  16  L.  R.  A.  578. 

Though  a  person  divorced  from  a  first  wife 
is  rendered  by  the  law  of  the  place  incapable 
of  contracting  a  second  marriage,  yet  a  mar- 
riage entered  into  by  him  in  another  state, 
where  no  such  disability  exists,  will  be  valid. 

Putnam  v.  Putnam,  8  Pick.  433;  Throp  v. 
Throp,  90  N.  Y.  602,  43  Am.  Rep.  189;  BpbtrU 
V.  Ogdensburgh  dt  L.  C.  R.  Co.  34  Hun.  824. 

Where  parties  resident  in  one  state,  to  avoid 
the  laws  of  their  place  of  domicil,  go  to  an- 
other state  and  are  married,  the  marriage,  if 
valid  in  the  country  where  celebrated,  wUl  be 
held  to  be  valid  in  the  country  of  their  domicil. 

Dickson  v.  Dickson,  1  Ye'rg.  110,  24  Am. 
Dec.  444;  West  Cambridge  v.  Lexington,  1 
Pick.  505,  11  Am.  Dec.  231;  Sutton  v.  Warren. 
10  Met.  451;  Sterens(m  v.  Gray,  17  B.  Mon. 
198:  Dannelli  v,  Dannelli,  4  JBush,  61;  Yam 
Storch  V.  Griffln,  71  Pa.  240:  Medway  v.  Seeii- 
hnm,  16  Mass.  157,  8  Am.  Dec.  131;  Pearl  v. 
Hansboroiigh,  9  Humph.  426;  Phi/lips  v.  Gregg, 
10  Watts,  158,  39  Am.  Dec.  158;  Morqan  v. 
McGhee,  5  Humph.  13;  StaU  v.  Patterson,  24 
N.  C.  (2  Ired.  L.)  356.  38  Am.  Dec.  609;  Pom- 
ford  V.  Johnson,  2  Blatchf.  51;  Van  Voorhis  v. 
Brintnall,  86  N.  Y.  18,  40  Am.  Rep.  505; 
Moore  v.  Hegeman,  92  N.  Y.  521,  44  Am.  Rep. 
408. 

Rowell,  J.,  delivered  the  opinion  of  tbe 
court: 

The  charge  is  that  the  prisoner,  an  unmar- 
ried woman,  committed  adultery  with  Coburo. 
a  married  man.  It  appeared  that  Coburn's 
first  wife,  who  is  still  living,  obtained  a  divorce 
from  him  in  this  .state  in  December,  1895;  that 
on  June  13,  1896,  he  and  Grace  Hoisington, 
both  of  whom  were  then  domiciled  in  Windsor 
in  this  state,  went  to  Claremont,  New  Hamp 
shire,  and  were  there  married  by  a  clergymin 
authorized  by  the  law  of  that  state  to  solemnize 
marriages;  and  that  immediately  after  tbe 
marriage  they  returned  to  Windsor,  where 
they  have  lived  ever  since,  and  where  they  first 
cohabited  as  husband  and  wife,  never  having 
cohabited  as  such  in  New  Hampshire.  The 
only  evidence  of  the  law  of  New  Hampshire 
respecting  marriages  was  chapter  174  of  the 
Public  Statutes  of  that  state,  entitled  Marriages. 
That  chapter  imposes  no  restraint  upon  remar- 
riage by  the  guilty  party  to  a  decree  of  divorce. 
The  court  charged  the  jury  that  if  it  found  thai 
the  marriage  ceremony  was  performed  by  the 
clergyman,  and  that  he  was  authorized  to  per- 
form it,  as  his  testimony  tended  to  show,  acd 
also  found  that  the  said  Grace  cohabited  with 
Coburn  under  the  belief  that  the  marriage  was 
legal,  as  her  testimony  tended  to  show,  the 
marriage  was  valid,  and  Coburn  was  a  peraon 
with  whom  the  crime  of  adultery  could  have 
been  committed.    To  this  tbe  prisoner  excep- 
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ted,  and  also  for  that  the  court  did  not  charge 
that  there  was  no  evidence  in  the  case  to  show 
that  Coburn,  being  disqualified  by  the  laws  of 
this  state  to  contract  a  lawful  marriage,  was, 
notwithstanding  such  disqualification,  compe- 
tent by  the  laws  of  New  Hampshire  to  contract 
a  lawful  marriage,  and  that  without  such 
testimony  the  fact  of  his  marriage  to  said 
Grace  ^yas  not  made  out.  This  last  exception 
is  not  sustainable.  As  we  have  said,  the  chap- 
ter of  the  New  Hampshire  statutes  put  in  evi- 
dence is  not  restrictive  in  this  behalf;  and  if  it 
be  said  that  some  other  part  of  the  statutes  may 
be,  the  answer  is  that,  as  such  restrictions 
upon  marriage  are  exceptional,  the  burden  was 
on  the  prisoner  to  show  the  restriction,  if  any 
there  is.  Hntchins  v.  KimmeU,  31  Mich.  126, 
182,  18  Am.  Rep.  164.  And,  as  no  restriction 
«xists  in  the  common  law  of  this  state,  the 
presumption  is  that  the  common  law  of  New 
Hampshire  is  like  oijrs  in  this  regard.  Ward 
V.  Morriton,  26  Vt.  598,  601.  The  marriage 
in  question  must,  therefore,  be  taken  to  be  valid 
by  the  law  of  New  Hampshire.  But,  had  it 
been  celebrated  in  this  state,  it  would  be  void 
here,  for  our  statute  provides  that  it  shall  not 
be  lawful  for  a  divorced  libelee  to  marry  a 
person  other  than  the  libellant  for  three  years 
from  the  time  the  divorce  is  granted,  unless 
the  libellant  dies;  and  imposes  a  penalty  on  a 
I)erson  who  violates  that  provision,  or  lives  in 
this  state  under  a  marriage  relation  forbidden 
by  it;  and  we  have  recently  held  that  a  mar- 
riage celebrated  in  this  state  in  violation  thereof 
between  parties  domiciled  here,  was  void  here. 
(Mil  V.  Smith,  68  Vt.  36,  85  L.  R.  A.  228. 
The  prisoner  claims  that  this  marriage  is  void 
here,  notwithstanding  it  was  celebrated  in  New 
Hampshire,  and  is  valid  there,  for  that,  when 
a  marriage  is  absolutely  prohibited  in  a  state 
or  country  as  being  contrary  to  public  policy, 
and  leading  to  social  evils,  the  domiciled  in- 
habitants of  that  state  or  country  cannot  be 
permitted,  by  passing  the  frontier,  and  enter- 
ing another  state,  in  which  the  marriage  is  not 
prohibited,  to  celebrate  a  marriage  forbidden  in 
their  own  state,  and  immediately  return  to 
their  own  state,  to  insist  on  their  marriage 
being  recognized  as  lawful.  It  is  the  common 
law  of  Christendom  that  as  to  form  and  cere- 
mony a  marriage  good  where  celebrated  is 
good  everywhere.  But  as  to  capacity  to  marry 
the  authorities  are  not  agreed,  some  holding 
that,  as  in  other  contracts,  it  depends  upon  the 
law  of  domicil,  aud  some  that  it  depends  upon 
the  law  of  the  place  where  the  marriage  is 
solemnized,  as  to  form  and  ceremony,  and  that 
a  marriage  good  where  celebrated  is  good 
everywhere,  unless  odious  by  the  common  con- 
sent of  nations,  or  positively  prohibited  by  the 
public  laws  of  a  country  from  motives  of 
policy.  It  is  undoubtedly  true  that  states  may 
control  this  matter  by  statute,  as  Massachusetts 
does,  where  it  is  enacted  that  when  persons 
resident  in  that  state,  in  order  to  evade  its  mar- 
riage laws,  and  with  an  intention  of  returning 
to  reside  there,  go  into  another  state  or  country 
and  are  married,  and  afterwards  return  and  re- 
side in  Massachusetts,  the  marriage  shall  be 
deemed  void.  We  have  no  such  express  pro- 
vision. The  language  of  our  statute  is  general , 
and  it  is  a  fundamental  rule  that  no  statute, 
whether  relating  to  marriage  or  otherwise,  if 
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in  the  ordinary  general  form  of  words,  will  be 
given  effect  outside  of  the  stale  or  country 
enacting  it.  To  bind  even  citizens  abroad,  it 
must  include  them,  either  in  express  terms  or 
by  necessary  implication.  Hence,  if  a  statute, 
silent  as  to  marriages  abroad,  as  ours  is,  pro- 
hibits classes  of  persons  from  marrying  gener- 
ally, or  from  intermarrying,  or  declares  void 
all  marriages  not  celebrated  according  to  pre-  / 
scribed  forms,  it  has  no  effect  upon  marriages, 
even  of  domiciled  inhabitants,  entered  into  out 
of  the  state.  Those  marriages  are  to  be  judged 
of  by  tile  courts  of  such  state,  just  as  though 
the  statute  did  not  exist.  If  they  are  valid  by 
the  international  law  of  marriage  and  the  local 
law  of  the  place  where  celebrate,  they  are 
valid  by  the  law  of  such  state,  and  the  statute 
has  nothing  to  do  with  the  question  if  such  in- 
ternational law  is  a  part  of  the  law  of  the  state, 
as  it  is  here,  for  a  written  law  not  construed  to 
be  extraterritorial  does  not  change  the  unwrit- 
ten law  as  to  extraterritorial  marriages;  and 
therefore  parties  who  are  under  no  disability 
by  international  law  may  choose  their  place  of 
marriage,  and  if  the  marriage  is  valid  there, 
it  will  be  valid  everywhere,  though  the}'  were 
purposely  away  from  home,  and  the  same 
transaction  in  the  state  of  their  domicil  would 
not  have  made  them  married.  There  is,  there- 
fore, no  foundation  for  an  argument  based 
simply  on  the  idea  of  an  evasion  of  the  law  of 
domicil. 

This  doctrine  is  entirely  applicable  to  stat- 
utes prohibiting  marriage  after  divorce.  Such 
statutes  are  not  extraterritorial,  unless  made  so 
by  express  words  or  necessary  implication,  as 
has  b€«n  frequently  held  in  this  country  though 
there  are  cases  the  other  way,  among  which  is 
the  recent  and  well  considered  case  of  Pennegar 
V.  State,  87  Tenn.  244,  2  L.  R.  A.  703,  where 
the  cases  adopting  the  same  view  will  be  found. 
But  the  weight  of  American  authority,  as  well 
as  reason  and  anology,  sustain  the  proposition 
stated.  This  whole  subject  is  very  fully  and 
satisfactorily  discussed  by  Mr.  Bishop  in  chap- 
ter 89  of  the  first  volume  of  his  work  on  Mar- 
riage, Divorce,  and  Separation;  and,  as  we 
adopt  his  views,  an  extended  discussion  here  is 
not  necessary.  The  subject  is  also  fully  dis- 
cussed in  Com.  v.  Lane,  118  Mass.  458,  18  Am. 
Rep.  509,  and  Eo»s  v.  Ross,  129  Mass.  248,  87 
Am.  Rep.  821.  In  the  latter  case  it  is  said  that 
the  relation  of  husband  and  wife  being  based 
upon  the  contract  of  the  parties,  and  recog- 
nized by  all  Christian  nations,  the  validity  of 
the  contract,  if  not  polygamous  nor  incestuous 
according  to  the  general  opinion  of  Christen- 
dom, is  governed,  even  as  regards  the  capacity 
of  the  parties,  by  the  law  of  the  place  of  mar- 
riage; that  this 'status,  once  legally  created, 
should  be  recognized  everywhere  as  fully  as  if 
created  by  the  law  of  the  domicil;  and  that, 
therefore,  such  a  marriage,  if  valid  by  the  law 
of  the  place  where  contracted,  even  if  con- 
tracted between  persons  domiciled  in  Massa- 
chusetts, and  incompetent  to  marry  there,  is 
valid  there  to  all  intents  and  effects,  civil  and 
criminal,  except  so  far  as  the  legislature  has 
clearly  declared  that  such  a  marriage  out  of 
the  commonwealth  shall  be  deemed  invalid. 
The  same  doctrine  is  held  in  Van  Voothis  v. 
BHntnaU,  86  N.  Y.  18,  40  Am.  Rep.  505, 
where  it  is  said  that,  in  the  absence  of  express 
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words  to  that  effect,  it  is  not  to  be  inferred 
that  the  legislature  intended  its  enactments  to 
contravene  the  jus  gentium  under  which  the 
question  of  the  validity  of  the  marriage  con- 
tract is  referred  to  the  lex  loci  contractus,  and 
which  is  made  binding  by  the  consent  of  all 
nations,  and  professedly  and  directly  operates 
upon  all;  and  that,  while  every  country  can 
regulate  the  status  of  its  own  citizens,  until 
the  will  of  the  state  finds  clear  and  unmistak- 
able expression  to  the  contrary,  that  law  must 
control.  Judge  Marshall  says  in  United  States 
V.  Fisher,  2  Cranch.  389,  2  L.  ed.  314.  that 
*'where  rights  are  infringed,  where  fundamen 
tal  principles  are  overthrown,  where  the 
general  system  of  the  laws  is  departed  from, 
the  legislative  intention  must  be  expressed  with 
irresistible  clearness,  to  induce  a  court  of 
Justice  to  suppose  a  design  to  effect  such  ob- 
jecte."  Brook  v.  Brook,  9  H.  L.  Cas.  193, 
sustains  the  prisoner's  contention.  There  a 
man  and  his  deceased  wife's  sister,  both  of 
whom  were  lawfully  domiciled  British  subjects, 
went  temporarily  to  Denmark,  and  were  there 
married,  where  their  marriage  was  valid;  but 
it  was  held  void  in  England  because  an  English 
statute  prohibited  such  marriages.  The  law 
lords  delivered  separate  opinions,  and  the  only 
ground  upon  which  they  agreed  was  that,  as 
the  statute  made  such  marriages  between  Eng- 
lish subjects  domiciled  in  England  void  because 
declared  by  the  act  to  be  contrary  to  the  law  of 
Qod,  it  must  be  construed  to  include  such 
marriages  though  solemnized  abroad.  Judge 
Gray  says,  in  Com,  v.  Lane,  above  cited,  that 
the  judgment  in  that  case  proceeds  upon  the 
ground  that  an  act  of  Parliament  is  not  merely 
an  ordinance  of  man,  but  a  conclusive  declara- 
tion of  the  law  of  Grod.  and  that  the  result  is 
that  the  law  of  God,  as  declared  by  act  of  Par- 
liament, and  expounded  by  the  House  of  Lords 
varies  according  to  time,  place,  length  of  life 
of  parties,  pecuniary  interests  of  third  persons, 
petitions  to  human  tribunals,  and  technical 
rules  of  statutory  construction  and  Judicial 
procedure.  Mr.  Bishop  criticizes  the  case  very 
sharply,  and  says  it  is  of  the  highest  importance 


that  it  be  sufficiently  understood  in  this  coun- 
try to  avoid  any  accident  of  its  being  followed 
by  our  courts.  He  discusses  it  very  fully,  ad- 
mitting that  it  was  difficult  for  him  to  write 
soberly  about  it,  as  the  decision  was  announced 
in  apparent  oblivion  of  the  course  that  Justice 
had  taken  for  a^es  in  England,  and  ignored 
alike  acts  of  Parliament  and  judicial  decisions. 
To  follow  it,  he  says,  would  lead  us  into  con- 
fusion not  to  be  endured  where  marriage,  good 
order,  and  Christian  decency  are  respected. 
The  French  law  is  much  like  the  Eiy^lsh  io 
this  regard,  though  more  exacting.  ^By  the 
Code  JNapoleon,  a  marriage  contracted  in  a 
foreign  country  between  French  people,  or  be- 
tween a  French  person  and  an  alien,  is  valid  if 
it  has  been  celebrated  in  the  manner  followed 
in  such  country,  provided  it  has  been  preceded 
by  the  publication  required  bv  the  Code,  and 
provided  the  French  person  has  not  violated 
the  provisions  of  the  Code  concerning  the 
qualifications  and  conditions  required  to  con- 
tract marriage.  Cachard's  French  Civ.  Code, 
art.  170.  This  accords  with  the  further  pro- 
vision of  the  Code  that  laws  relating  to  the 
status  and  capacity  of  persons  apply  to  French- 
men even  resident  in  a  foreign  country.  Id. 
art.  8.  On  this  principle  the  civilians  gener- 
ally, we  think,  hold  that  as  to  capacity  to 
mariy  the  law  of  the  domicil  governs.  "But 
the  other  view  as  suggested  by  Judge  Story,  is 
founded  upon  a  more  liberal  basis  of  interna- 
tional policy  that  deems  it  far  better  to  support 
as  valid  marriages  celebrated  in  another  state 
or  country  when  in  conformity  with  the  laws 
thereof,  although  some  minor  inconveniences 
may  arise  therefrom,  than  to  shake  general 
confidence  in  such  marriages,  to  subject  the 
innocent  issue  to  constant  doubts  as  to  their 
legitimacy,  and  to  leave  the  parties  themselves 
at  liberty  to  cut  adrift  from  their  solemn  obli- 
gations whenever  they  happen  to  become  dis- 
satisfied with  their  lot.  Story,  Confl.  L.  pL 
124. 

Judgment  that  tliere  is  no  error  in  the  pro- 
ceedings of  the  county  court,  and  that  the 
prisoner  take  nothing  by  her  exceptions. 
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STATE  of  Washington,  ex  rel.  P.  H.  WINS- 
TON, Attorney  General.  Appt, 

V. 

HUDSON  LAND  COMPANY  etal.,  RespU. 


(. 


.Wash.. 


1.  Conveyances  nuule  to  a  corporation 
when  a  majority  of  the  stock  was 
owned  by  citixena  will  be  declared  void  when 
a  majority  of  the  stock  is  transferred  to  and  held 
by  aliens,  under  Const,  art.  2,  S  33.  prohibiting  the 
ownership  of  lands  by  aliens,  and  providing  that 
every  corporation,  the  majority  of  the  capital 
stock  of  which  Is  owned  by  aliens,  shall  l)e  con- 
sidered an  alien  for  the  purpose  of  such  prohibi- 
tion. 


8.  A  lease  of  land  for  fbrty-nine  years  to 
an  alien  is  void  under  Const,  art.  2,  €  38,  pro- 
hibiting the  ownership  of  lands  by  aliens,  and 
providiuff  that  all  conveyanoee  of  land  to  aoy 
alien  shall  be  void. 

(March  7, 1886.) 

APPEAL  by  relator  from  a  judgment  of  the 
Superior  Court  for  Spokane  County  in 
favor  of  defendants  in  an  action  to  declare  void 
certain  conveyances  of  real  estate  which  had 
been  made  to  the  defendant  company  on  the 
ground  that  the  company  was  an  alien.  Re- 
versed. 
The  facts  are  stated  in  the  opinion. 


Note.— As  to  ownership  of  real  estate  by  alien  i  As  to  rlRht  of  foreigrn  corporations  in  general  to 
corporation,  see  also  Oregron  Mortjr.  Co.  v.  Carstens  own  lands,  see  noU  to  Lancaster  ▼.  Amsterdam 
(Wash.)  36  L.  R.  A.  841.  I  Improvement  Co.  (N.  Y.)  24  L.  R.  A.  8». 
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State,  ex  rel.  Winston,  v.  Uudsok  Land  Co. 
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Mr,  P.  H.  Winston*  Attorney  General,  in 
propria  persona, 

Messrs.  Cyrus  Happy'  aod  Graves* 
Wolf,  As  Graves*  for  respondents: 

By  the  common  law  aliens  were  incapable  of 
acquiring  and  holding  real  estate. 

2  Bl.  Com.  249;  2  Kent,  Com.  12tb  ed.  53,  65. 

The  courts  of  this  country,  while  holding 
that  an  alien  cannot  acquire  real  estate  by 
descent  or  other  mere  operation  of  law,  hold 
that  he  may  acquire  land  by  purchase  and  hold 
the  same  until  office  found'  by  the  state. 

2  Kent,  Com.  12th  ed.  supra. 

The  common-law  prohibition  against  alien 
ownership  of  real  estate  had  its  origin  undoubt- 
edly in  the  feudal  tenures  of  the  mother 
country. 

Cool'ey's  Bl.  Com.  p.  872. 

Happily  we  are  not  troubled  with  many  of 
the  burdens  which  feudalism  imposed. 

The  payment  of  taxes  upon  land  has  super- 
ceded all  other  burdens  under  which  tenures 
were  held  in  the  days  of  feudalism. 

Therefore  we  can  discover  no  reason  under 
present  conditious  for  applying  this  constitu- 
tional provision  to  domestic  corporations. 

There  has  never  been  any  common  law,  or 
any  statute  law,  against  an  alien  becoming  the 
owner  of  personal  property. 

2  Kent.  Com.  12th  ed.  p.  63. 

The  court  is  asked  to  impute  to  the  framers 
of  our  organic  law  the  intention  that  a  corpo- 
ration born  and  raised  in  this  state  shall  be 
exiled,  and  its  lands  confiscated,  not  for  any 
act  done  by  it,  but  because  of  the  act  of  a 
stockholder  in  transferring  his  stock.  The  act 
which  is  to  work  this  attainder  and  corruption 
'  of  blood,  figuratively  speaking,  is  nothing 
more  than  the  transfer  of  personal  property  to 
one  who  never  labored  under  any  legal  dis- 
abilities, either  at  common  law  or  by  statute, 
with  respect  to  personal  property. 

The  statute  would  seriously  impair  the  value 
of  the  stock  of  all  corporations  owning  real 
estate,  if  held  to  apply  to  real  estate  titles  ac- 
quired by  corporations  at  a  time  when  it  was 
under  no  legal  disabilities. 

What  shall  constitute  citizenship  in  this 
country  is  a  matter  which  the  Federal  govern- 
ment alone  can  determine. 

For  the  purposes  of  jurisdiction  confessed 
by  law  upon  the  courts  of  this  country,  a  pri- 
vate corporation  is  a  citizen  of  the  state  where 
it  is  created,  and  necessarily  a  citizen  of  the 
United  States,  and  not  an  alien. 

MuUer  v.  Bows,  94  U.  8.  444,  24  L.  ed.  207: 
Shaic  V.  Quincy  Min,  Co.  145  U.  S.  444,  86 
L.  ed.  768. 

Private  corporations  are  persons  within  the 
meaning  of  the  14th  Amendment,  and  are  en- 
titled to  its  protection  the  same  as  natural  per- 
sons, so  far  as  their  properly  is  concerned. 

San  Mateo  County  v.  Southern  P.  R.  Co,  8 
Sawy.  %^\  Santa  Clara  M.  Tax  Case,  9  Sawy. 
166. 

Expatriation  can  only  be  effected  in  accord- 
ance with  law;  and  the  Congress  of  the  United 
States  must  be  the  source  of  that  law. 

Comitis  V.  Parkerson,  56  Fed.  Rep.  556,  22 
L.  R.  A.  148. 

Dunbar*  J.,  delivered  the  opinion  of  the 
court : 
40  L.  R.  A. 


This  action  was  brought  by  the  state,  on  the 
relation  of  the  attorney  general,  to  declare 
void  certain  conveyances  of  realty  made  by 
defendants  HarrietteN.  MacDonaldand  D.  W. 
MacDonald  to  the  Hudson  Land  Company,  a 
corporation,  upon  the  ground  that  said  corpo- 
ration is  an  alien,  under  g  88.  art.  2,  of  the 
Constitution  of  the  state  of  Washington.  It 
is  conceded  that,  at  the  time  the  property  was 
conveyed,  a  majority  of  the  stock  of  the  cor« 
poration  was  owned  by  citizens  of  Washington, 
but  that  thereafter  a  majority  of  the  stock  was 
transferred  to,  and  is  now  held  bv,  aliens.  One 
parcel  of •  the  realty  was  conveye<i  absolutely  to 
the  company,  while  another  was  leased  for  for- 
ty-nine years.  To  the  relator's  complaint  setting 
up  these  facts  a  general  demurrer  was  inter- 
posed, which  was  sustained  by  the  lower  court. 
The  relator  electing  to  stand  on  his  pleading, 
judgment  was  rendered  against  him,  from 
which  judgment  this  appeal  is  prosecuted. 

We  think  the  court  erred  in  sustaining  the 
demurrer  to  this  complaint.  This  court,  in- 
the  case  of  State,  Atty.  Oen.,  v.  Morrison 
(Wash.)  52  Pac.  228,  held  that  a  lease  \fi  aliens, 
for  ninety-nine  years  was  void,  for  the  reason 
that  it  was  in  contravention  of  the  provisions- 
of  the  article  of  the  Constitution  above  re- 
ferred to,  and  because  parties  would  not  be  al- 
lowed indirectly  to  accomplish  a  result  which 
they  are  forbidden  to  do^irectly.  and  we  think 
the  same  reasoning  apphes  to  this  case.  Tho* 
language  of  the  Constitution  is  as  follows: 
"The  ownership  of  lands  by  aliens,  other  than 
those  who  in  good  faith  have  declared  their 
intention  to  become  citizens  of  the  United 
States,  is  prohibited  in  this  state,  except  where 
acquired  by  inheritance,  under  mortgage  or  in 
good  faith,  in  the  ordinary  course  of  justice  m 
j  the  collection  of  debts;  and  all  conveyances 
of  lands  hereafier  made  to  any  alien  directly  or 
in  trust  for  such  alien  shall  be  void :  provided, 
that  the  provisions  of  this  section  shall  not 
apply  to  lands  containing  valuable  deposits  of 
minerals,  metals,  iron,  coal,  or  fireclay,  and 
the  necessary  land  for  mills  and  machinery  to- 
be  used  in  the  development  thereof  and  the 
manufacture  of  the  products  therefrom.  Every 
corporation,  the  majority  of  the  capital  stock 
of  which  is  owned  by  aliens,  shall  be  con- 
sidered an  alien  for  the  purposes  of  this  prohi- 
bition." It  seems  to  us  that  this  language  is^ 
not  susceptible  of  construction.  A  plain  pol- 
icy was  plainly  enunciated  by  the  constitu- 
tional convention.  That  policy  was  an  inhibi- 
tion of  ownership  of  lands  by  aliens  except  aa 
to  the  character  of  lands  specially  mentioned 
in  the  proviso,  and  the  constitutional  conven- 
tion, having  in  mind,  no  doubt,  the  attempt  ta 
evade  this  law  which  is  made  in  this  case,  out 
of  an  abundance  of  caution  inserted  the  last 
provision,  viz ,  that  "every  corporation,  the- 
majority  of  the  capital  stock  of  which  is  owned 
by  aliens,  shall  be  considered  an  alien  for  the 
purposes  of  this  prohibition."  We  cannot 
understand  what  meaning  could  be  attached  to- 
this  last  provision  of  the  act  if  a  corporation, 
the  majority  of  the  capital  stock  of  which  is 
owned  by  aliens,  is  allowed  to  become  the 
owner  of  lands.  It  is  contended  by  the  appel- 
lant that,  because  ^  majority  of  the  stock  of 
this  corporation  was  owned  by  citizens  at  the- 
time  the  land  was  transferred  to  the  corpora- 


4B2 


Washington  Sttprbme  Coubt. 
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lion,  it  would  work  an  in  jury  and  a  hardship 
upon  the  corporation,  aud  upon  the  owners  of 
stock  thereof,  to  hold  this  transfer  void,  and 
that,  had  it  heen  the  intention  of  the  constitu- 
tional convention  to  make  such  an  application 
of  the  law  as  this,  language  more  explicit 
could,  and  surely  would,  have  heen  used. 
We  do  not  think  that  language  more  explicit 
could  have  been  used.  Presumably,  the  mem- 
bers of  the  constitutional  convention  regarded 
this  question  as  of  great  importance,  and  the 
article  doubtless  was  passed  after  careful  con- 
sideration and  revision;  and  the  whole  article 
shows  that  it  was  the  intention  of  the  law  that 
the  ownership  of  lands  by  aliens  should  be 
prohibited,  and  that  it  should  be  prohibited 
despite  of  subterfuges  which  might  be  re- 
sorted to  by  aliens  for  the  purpose  of  becom 
ing  such  owners;  and  we  have  already  seen 
the  wisdom  of  the  makers  of  the  Constitution 
in  clothing  this  article  in  language  which  is  so 
plain  that  it  is  not  susceptible  of  judicial  con- 
struction. First,  attempts  have  been  made  in 
the  case  just  above  referred  to  by  aliens  to  be- 
come owners  of  land  through  the  medium  of 
leases  which  in  effect  conferred  ownership, 
and  now  the  Constitution  is  again  sought  to  be 
avoided,  and  benefits  obtained  binder  it  Iw  in- 
direction which  could  not  be  obtained  by  airect 
action.  We  have  no  doubt  that  corporations 
have  it  within  their^power  to  protect  them- 
selves from  the  dire' consequences  and  hard- 
ships which  are  suggested  by  appellant  in  his 


brief  by  reason  of  members  of  a  corporation 
selling  stock  to  aliens  in  the  corporation;  but, 
if  they  cannot,  our  laws  confer  certain  benefits 
on  and  exemptions  to  corporations,  which  are 
valuable;  and  if  men  see  fit  to  enter  into  cor- 
porations for  the  purpose  of  doing  business, 
instead  of  doing  it  as  individuals,  and  accept 
the  benefits  which  the  law  confers  u(K)n  the 
corporation,  they  must  also  accept  the  bur- 
dens which  are  incident  to  a  corporate  invest- 
ment. But,  outside  of  all  this,  when  it  once 
becomes  the  established  law  that  deeds  of  this 
character  are  void,  members  of  corporations 
will  not  be  quick  to  obtain  such  deeds,  and 
the  hardships  dilated  on  by  the  appellant  will 
be  more  in  theory  than  practice.  But,  even  if 
it  be  conceded  that  these  hardships  would 
have  to  be  endured,  the  evident  spirit  of  the 
Constitution  must  be  sustained.  The  broad 
doctrine  is  announced  that  the  ownership  of 
lands  by  aliens  is  inhibited.  The  exceptions 
to  that  rule  are  as  plainly  announced  by  the 
Constitution.  These  transfers  not  falling 
within  the  exceptions,  the  convevance  must  be 
held  to  be  void.  The  lease  for  forty-nine 
years  will  be  held  void,  under  the  doctrine 
announced  in  State  v.  Marriton  (Wash.)  52 
Pac.  228. 

The  case  uill  he  reversed,  with  instructions  to 
the  lower  court  to  overrule  the  demurrer  to 
the  complaint 

Scott,  Ch.  J.,  and  ReavU*  J.,  concur. 


VIRGINIA  SUPREME  COURT    OF  APPEALS. 


FIDELITY   &   CASUALTY    COMPANY, 

Plff,  in  Err,  y 

tj. 

Anna  Lee  CHAMBERS  etal, 

(93  Va.  138.) 

1.  PoBsession  by  an  insured  of  the  pol- 
icy is*  upon  demurrer  by  the  Insurer  to  the  evi- 
dence in  a  suit  upon  the  policy,  coDClusive  evi- 
dence that  the  premium  was  paid. 

8.  That  an  insured  person  had  taken 
drinks  just  before  he  received  an  injury  will 
not,  If  he  was  not  drunk,  brinir  him  within  the 
clauaeof  the  policy  that  it  shall  not  **cover  any 


accidental  injury  which  may  happen  to  me  wbQe 
under  the  influence  of  intoxicating  drinks." 
8.  Voluntary  exposure  to  unnecessary 
danger*  within  the  meaninjr  of  an  accident  in- 
surance policy,  is  not  shown  by  the  facts  that  the 
insured,  without  knowinfr  that  a  train  was  dae, 
sat  on  a  baff  on  the  railroad  track  at  a  highway 
crossing,  and  upon  being  warned  of  the  approach 
of  a  train  started  away,  but  turned  back  for  the 
bag,  and  was  struck  before  he  could  get  away. 

(April  28, 1890.) 

ERROR  to  the  Circuit  Court  for  Greenesville 
County  to  review  a|  judgment  in  favor  of 


Note.— rolunfan/  erpfuiure  to  unneceaaary  danger 
within  mcaninu  of  insurance  policy, 

I.  Construction  compared  with  negligence. 
II.  Co7wciousne*8  of  danger. 

III.  Risks  incident  to  duty  or  necessity. 

IV.  Unexpected  results. 

V.  What  constitutes,  particular  cases, 
VL  F*roo/  of,  as  a  defense, 

I.  Construction  compared  with  negligence. 
Conditions  in  accident  Insurance  policies  against 
liability  in  case  of  voluntary  exposure  to  unneces- 
sary danger  are  construed  most  strongly  against 
the  insurer,  and  liberally  in  favor  of  the  insured. 
Equitable  Acci.  Ins.  Co.  v.  Osborn,90  Ala.  201, 13  L. 
a.  A.  277. 

And  the  terms  "negligenoe"  and  "voluntary  ex- 
posure to  unnecessary  danger**  as  used  in  such  a 
condition  are  not  necessarily  or  usually  synony- 
40  L.  R.  A« 


mous.  Lehman  v.  Great  Eastern  Casualty  &  L  Co. 
7  App.  Div.  424;  Miller  v.  American  Mut.  Acci.  Ins. 
Co.  02  Tenn.  167,  20  L.  R.  A.  765:  and  see  UiimD 
States  Mut.  Acci.  Asso.  v.  Hitbbell. 

Voluntary  exposure  to  unnecessary  danger, 
within  the  meaning  of  a  condition  In  an  aocideat 
policy  against  liability  in  such  case,  means  some- 
thing more  than  contributory  negligence  or  the 
want  of  ordinary  care  on  the  part  of  the  aasured. 
FoUis  V.  United  States  Mut.  AccL  Asso.  94  Iowa, 
485,  28  L.  R.  A.  78. 

And  mere  negligence  short  of  voluntary  expos- 
ure to  unnecessary  danger  will  not  defeat  a  recov- 
ery upon  such  a  policy.  Equitable  Acci.  Ins.  Go. 
V.  Osburn,  90  Ala.  201,  W  L.  B.  A.  267. 

Cnder  a  condition  in  an  accident  insurance  pol- 
icy against  liability  In  case  of  injury  from  volun- 
tary exposure  to  unnecessary  danger,  the  assured 
does  not  contract  for  the  exercise  of  reasonable 
care  and  caution,  or  against  contributory  negU* 
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plaintififs  in  an  action  upon  a  policy  of  acci- 
•dent  insurance.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cabell  &  Cabell»  for  plaintiff  in 
-error: 

Counsel  for  appellee  ask  to  be  permitted  to 
introduce  before  this  court  evidence  thai  is  not 
in  the  record,  for  the  purpose  of  raising  before 
this  court  a  question  for  the  first  time — a  ques- 
tion that  was  not  raised  in  the  trial  court,  not 
presented  to  judge  or  jury,  and  nowhere  ap- 
pears in  the  record.     This  cannot  be  done. 

Roanoke  Land  dt  L  Co.  v.  Karn,  80  Va.  591; 
SpoUs  T.  Com.  85  Va.  531;  Shenandoah  Valley 
R.  Co.  V.  Dunlop,  86  Va.  346;  Parrish  v.  Par- 
Hshy  88  Va.  529;  Ronalds.  Bank  of  Princeton, 
90  Va.  815;  Milhurn^Vagon  Co.  v.  Niseioarner, 

90  Va.  714;  Lake  v.  Tyree,  90  Va.  719;  Ault- 
man  v.  Salinas,  44  S.  C.  299:  Baruch  v.  Long, 
117  N.  C.  509;  George  Campbell  Co.  v.  Angus, 

91  Va.  438. 

It  is  not  all  the  evidence  which  the  demur- 
rant is  called  on  to  waive.  He  waives  only  so 
much  of  his  evidence  as  conflicts  with  that  of 
his  adversary. 

1  Barton,  Law  Pr.  677,  678;  1  Robinson, 
Old  Pr.  404;  Humphreys  y.  }Ff«^8  Hand.  (Va.) 
516;  Bigger 8  v.  Alderson,  1  Hen.  &  M.  60; 
Stephen's  v.  White,  2  Wash.  (Va.)  203. 

This  policy  was  never  paid  for,  and  really 
never  delivered.  One  of  the  conditions  in  the 
policy  is:  *'This  policy  shall  not  take  effect 
unless  the  premium  is  paid  previous  to  any 
accident  under  which  claim  is  made. 
'  But  had  it  been  paid  for  there  could  have 
been  no  recovery  in  this  case  because  several 
•express  warranties  which  formed  the  basis  of 
the  obligation  were  untrue,  or  were  not  com- 
plied with. 

Richards,  Ins.  62;  Commonwealth  Mut.  F. 
Ins.  Co.  V.  Huntzinger,  98  Pa.  46;  Ripley  v. 
^Etna  Ins.  Co.  30  N.  Y.  136,  86  Am.  Dec.  362; 
Jeffries  v.  Economical  Mut.  L.  Ins.  Co.  22  Wall. 
53,  22  L.  ed.  835;  ^tna  L.  Ins,  Co.  v.  France, 
91  U.  S.  512,  23  L.  ed.  402. 

In  his  application  Kirkland  warranted  to  be 
true:  "My  habits  of  life  are  correct  and  tem- 
perate." 

The  evidence  clearly  shows  that  this  was 
untrue.    He  was  certamly  a  drinking  man. 


Again.  Kirkland  warranted  to  be  true  that 
he  was  "in  a  sound  condition,  mentally  and 
physically." 

"He  was  quite  deaf,  did  not  hear  well." 

Kirkland  was  sitting  in  the  middle  of  the 
railroad  track  with  his  back  to  the  way  the 
train  came  from,  complaining  of  being  sick 
and  weak,  and  carrying  on  a  conversation  with 
a  negro  woman. 

Even  to  cross  such  a  track  has  been  judicially 
held  to  be  an  obvious  danger. 

Wood,  Railway  Law.  §  1518. 

In  a  recent  case  decided  by  the  United  States 
circuit  court  of  appeals  Judge  Simonton  says: 
"The  track  of  a  railroad  over  which  frequent 
trains  are  passing  is  a  place  of  danger.  A  per- 
son who  goes  on  it  unnecessarily  or  without 
valid  cause  voluntarily  incurs  a  risk  for  the 
consequences  of  which  he  cannot  hold  others 
responsible." 

See  also  Bancroft  v.  Boston  &  W.  R.  Corp. 
97  Mass.  278;  Tuttle  v.  Travellers'  Ins.  Co.  184 
Mass.  175.  45  Am.  Iiep.316;  milinms  v.  Unit- 
ed States  Mut.  Acci.  Asso.  188  N.  Y.  866; 
Coi'nish  V.  Accident  Ins.  Co.  L.  R.  23  Q.  B. 
Div.  453;  Knapp  v.  Preferred  Mut.  Acci,  Asso. 
53  Hun,  87;  Trat4ilers'  Ins.  Co.  v.  Jones,  80 
Ga.  541;  Sawtelle  v.  Railway  Pass.  Assur.  Co, 
15  Blatchf.  216. 

Messrs.  TurnbuU  &  Goodwyn,  for  de- 
fendants in  error: 

Appellant  failed  to  ask  that  the  verdict  of 
the  Jury  be  set  aside  and  a  new  trial  awarded 
it 

This  not  having  been  done  the  appeal  should 
bp  dimTii44pd 

Newberry  v.  Williams,  89  Va.  298;  Richmond 
&  D.  R.  Co.  V.  Seott  (Va.)  20  S.  £.  826. 

Policies  of  this  character  are  contracts  to  be 
construed  like  other  contracts,  and  words  of 
exception  contained  therein  are  to  be  construed 
most  strongly  against  the  insurer. 

United  States  Mut.  Acci.  Asso.  v.  Newman, 
84  Va,  58. 

The  evidence  shows  conclusively  that  de- 
ceased was  not  drunk  at  the  time  of  the  acci- 
dent. The  evidence  does  show  that  he  would 
take  a  drink  occasionally,  but  this  is  not 
sufficient  to  vitiate  the  policy. 

Travelers'  Ins.  Co.  v.  Harvey,  82  Va.  949. 


irence,— no  such  coDslderation  enterlngr  into  the 
question  except  remotely  and  aecondarilr.  Trav- 
elers' Ins.  Co.  V.  Mitchell,  47  U.  8.  App.  280,  78  Fed. 
Rep.  764,  24  C.C.  A.  805. 

So,  In  Bhevlln  v.  American  Mut.  Acci.  Asso.  94 
Wis.  180,  36  L.  K.  A.  52,  it  waA  said  that  authority  is 
not  wantini;  that  the  exception,  where  the  lan- 
ffuageis  voluntary  exposure,  etc.,  is  not  conflned 
to  injuries  caused  by  Rrose  negligence. 

In  the  above  case,  Keene  v.  New  England  Mut. 
Aoci.  Ins.  Co.  161  Mass.  149,  infra.  V.,  was  dJstin- 
guished  upon  the  ground  that  in  that  case  the  con- 
dition was  against  injury  caused  by  voluntary  ex- 
posure to  unnecessary  danger,  while  in  the  case 
at  bar  the  word  "voluntary"  does  not  occur,  the 
use  of  which  contemplated  a  conscious  exposure 
to  danger,  or  gross  negligence. 

And  Schneider  v.  Provident  L.  Ins.  Co.  24  Wis.  28. 
1  Am.  Bep.  157,  Infra^  V.,  was  diBtinvuished  upon 
the  ground  that  in  that  case  the  condition  was 
against  liability  for  injury  caused  by  wilful  and 
wanton  exposure,  which  means  a  greater  degree  of 
negligence  than  a  mere  failure  to  exercise  ordinary 
care,  while  in  the  case  at  bar  the  condition  is 


against  liability  for  injury  caused  by  exposure  to 
unnecessary  danger  only. 

It  has  been  held,  however,  that  the  use  by  the 
court  of  the  words  "gross  negligence"  in  an  action 
upon  an  insurance  policy,  in  referring  to  the  de- 
fense that  the  Insured  had  unnecessarily  exposed 
himself  to  danger,  though  erroneous,  is  not  a 
ground  for  reversal  where  the  instructions  were 
full  and  elaborate  as  to  what  would  constitute  an 
unnecessary  exposure  to  danger  within  the  mean- 
ing of  a  condition  In  the  policy  against  liability  in 
case  of  such  exposure.  Wilson  v.  Northwestern 
Mut.  Acci.  Abso.  53  Minn.  470. 

And  In  Sawtellft  v.  Railway  Pass.  Assur.  Co.  16 
Blatchf.  216,  which  was  an  action  upon  an  acci- 
dent insurance  policy  conditioned  against  liability 
In  case  of  injury  from  exposure  to  unnecessary 
danger,  hazard,  or  perilous  adventure.  It  was  held 
that  the  act  of  the  assured  m  passing  from  car  to 
car  upon  a  railroad  train  while  it  was  at  full  speed« 
m  the  night-time,  is  negligence  as  a  matter  of  law, 
and  that  negligence  and  exposure  to  unnecessary 
danger  are  equivalent  terms. 

See  also  Pacific  Mut.  L.  Ins.  Co.  v.  Snowden,  12X7* 


^0  L.  R  A. 
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Where  eyidence  of  intoxication  is  conflict- 
ing the  decision  of  i  the  lower  court  must  be 
sustained. 

Sutherland  v.  Standard  L,  eft  Acei,  In8.  Co. 
87  Iowa,  605. 

There  is  nothing  in  the  definition  of  the  word 
"accident"  that  excludes  the  negligence  of  the 
injured  party  as  one  of  the  elements  contribut- 
ing to  produce  the  result. 

2  May,  Ins.  §  530;  Beach,  Inj.  §  245;  1  Am. 
&Eng.  Enc.  Law,  p.  87. 

Voluntary  exposure  to  unnecessary  danger 
involves  the  idea  of  intentionally  doing  some 
act  which  ordinary  prudence  would  pronounce 
dangerous. 

Beach,  Ins.  §  246. 

A  degree  of  consciousness  of  danger  is  neces- 
sary before  there  would  be  that  voluntary 
exposure  to  unoecessary  danger  required  to 
prevent » indemnity. 

Beach,  Ins.  §§  276,  277,  note  8;  1  Am.  & 
Eng.  Enc.  Law,  p.  91;  Schneider  y.  Provident 
L.  Ins,  Go.  24  Wis.  28,  1  Am.  Rep.  157; 
Burkhard  v.  Travelers'  Ins.  Co.  102  Pa.  262,  48 
Am.  Rep.  205;  Equitable  Acei.  Ins.  Co.  v. 
Osborn,  90  Ala.  206,  13  L.  R.  A.  267. 

Cardwell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  writ  of  error  to  a  judgment  of  the 
circuit  court  of  Greenesville  county  upon  a 
demurrer  to  the  plaintiff's  evidence,  the  jury 
having  ascertained  the  plaintiffs'  damages  at 
$2,000,  the  amount  covered  by  the  insurance 
policy  sued  on,  and  the  defendant  in  error 
moves  to  dismiss  the  writ  of  error  as  improvi- 
dently  awarded,  upon  the  ground  that  the  rec- 
ord does  not  show  that  there  was  a  motion  for 
a  new  trial  in  the  court  below.  This  is  not 
an  open  question  in  Virginia.  It  was  raised 
and  determined  in  the  case  of  Norfolk  <Sk  K,  R. 
Co,  V.  Dunnatoay  (decided  at  the  present  term), 
93  Va.  29,  wherein  it  was  held  * 'it  was  not  neces- 
sary for  a  motion  for  a  new  trial  to  be  made 
in  the  trial  court  in  order  to  have  a  judgment 
on  a  demurrer  to  evidence  reviewed  in  the  ap- 
pellate court" 

It  is  also  insisted  by  counsel  for  defendants 
in  error  that,  in  addition  to  the  rule  governing 


where  there  is  a  demurrer  to  plaintiff's  evi- 
dence, all  evidence  introduced  by  the  defendant 
in  the  court  below  in  support  of  its  defense 
based  upon  the  ground  of  a  violation  of  the 
conditions  or  restrictive  provisions  in  the 
policy  should  not  be  considered,  as  this  evidence 
does  not  first  make  it  appear  that  the  condi- 
tions or  restrictive  provisions  in  the  policy 
sued  on  are  in  the  print  required  by  §  8252  of 
the  Code  or  written  with  pen  and  ink  in  or 
on  the  policy.  This  section  provides:  "In 
any  action  against  an  insurance  company  or 
other  insurer,  founded  on  a  policy  of  insurance 
issued  after  the  1st  day  of  July,  1878,  no  fail- 
ure to  perform  any  condition  of  the  policy, 
nor  violation  of  any  restrictive  provision 
thereof,  shall  be  a  valid  defense  to  such  ac- 
tion, unless  it  appears  that  such  condition  or 
restrictive  provision  is  printed  in  type  as  laree 
or  larger  than  that  commonly  known  as  long 
primer  type,  or  is  written  with  pen  and  ink 
in  or  on  the  policy."  This  presents  to  this 
court  an  entirely  new  question  of  great  im- 
portance, which  the  record  does  not  show  to 
have  been  raised  in  the  trial  court;  and  as  it  has 
not  been  fully  argued,  and  as  the  judgment  of 
the  lower  court  must  be  afllrmed  on  the  merits 
of  the  case,  it  is  not  necessary  to  decide  it. 
and  we  therefore  express  no  opinion  on  that 
question. 

At  the  trial  the  plaintiffs  introduced  in  evi- 
dence the  policy  of  insurance  sued  on,  and 
then  proved  by  parol  testimony  that'  the  in- 
sured, L.  A.  Kirkland.  was  struck  and  killed 
by  a  locomotive  of  the  Atlantic  &  Danville 
Railroad  on  the  28d  of  December,  1891,  and 
in  rebuttal  examined  witnesses  to  show  that 
the  representations  in  the  application  fcr  the 
insurance  alleged  by  defendants  to  have  been 
false  were  in  fact  not  false,  and  that  the  acci- 
dent by  which  the  deceased  lost  his  life  was 
not  caused  by  his  intoxication,  or  the  result  of 
the  use  of  intoxicants,  or  from*  voluntary  ex- 
posure to  unnecessary  danger.  The  defendant 
insurance  company  sought  by  its  testimony 
to  make  defense  to  the  action  upon  the  ground's 
that  the  insured  made  false  representations 
in  his  application  for  the  insurance;  second, 
that  the  insurance  premium    on   which  the 


S.  App.  704, 58  Fed.  Rep.  842,  7C.  C.  A.  264,  infra, 

m. 

II.  Cun8Ctotume«8  of  danger. 

Consciousness  of  danirer  is  necessary  before  there 
can  be  a.  voluntary  exposure  to  unnecessary  dan- 
^r,  within  the  meaning  of  a  condition  in  an  acci- 
dent Insurance  policy  ai?alnst  liability  in  case  of 
injury  from  such  exposure.  Miller  v.  American 
Mut.  Accl.  Ins.  Co.  92Tenn.  167,  20  L.  R,  A.  765. 

Voluntary  exposure  to  unnecessary  dangrer, 
witbin  the  meaning  of  a  condition  in  an  accident 
Insurance  policy  against  liability  for  injury  from 
such  exposure,  refers  only  to  dangers  of  a  real, 
substantial  character,  which  the  assured  recog- 
nized, but  to  which  he  nevertheless  purposely  and 
consciously  exposed  himself,  intending  at  the  time 
to  assume  all  the  risks  of  the  situation.  Travelers* 
Ins.  Co.  V.  Mitchell,  47  D.  S.  App.  280,  78  Fed.  Kep. 
754,  24  C.  C.  A.  dOH;  Fidelity  &  C.  Co.  v.  Cham- 
bers. 

And  it  implies  knowledge  on  the  part  of  a  person 
injured  of  the  existence  of  the  danger.  Carpenter 
V.  American  Accl.  Co.  46  S.  C.  541. 

And  a  conscious  intentional  exposure  to  some- 
40  L.  R.  A. 


thing  which  one  is  consciously  willing  to  take  the 
risk  of.  Reene  v.  New  England  Mut.  Acei.  Asso.  161 
Mass.  149;  l>e  Loy  v.  Travelers'  Ins.  Co.  171  Pa,  1. 

To  constitute  voluntary  exposure  to  unnecessary 
danger,  within  the  meaning  of  such  a  condition, 
the  act  must  be  done  designedly  and  not  accident- 
ally, and  must  have  been  one  done  in  obedience  to 
and  regulated  by  the  will  of  the  person  who  does 
it.  who  must  have  intentionally  and  consciously 
assumed  the  risk  of  the  obvious  danger.  Lehman 
v.  Great  Eastern  Casualty  &  I.  Co.  7  App.  Div.  424. 

In  Lehman  v.  Great  Eastern  Casualty  A  I.  (^.  T 
App.  Div.  424,  supra,  Cornish  v.  Accident  Co.  L.  R. 
23  Q.  B.  Div.  463,  infra.  V.,  was  distinguished  upon 
the  ground  that  in  that  case  the  language  of  the 
condition  was  "exposure  of  the  insured  to  obvious 
risk  or  injury"  the  difference  depriving  that  case 
of  any  authoritative  value:  and  Williams  v.  Unite<l 
States  Mut.  Accl.  Asso.  82  Hun,  209, 138  N.  Y.  3B7. 
infra^  III.,  was  distinguished  upon  the  ground  that 
in  that  case  the  assured  in  a  spirit  of  bravado  sat 
down  upon  a  railroad  track  in  front  of  an  ap- 
proaching engine,  which  was  a  conscious,  deliber- 
ate act. 

So,  such  a  condition  does  not  cover  involuntary 


1896. 
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policy  was  issued  had  not  been  paid;  and, 
third,  that  the  insured  had  sustained  the  in- 
jury in  consequence  of  the  violation  of  certain 
conditions  or  restrictive  provisions  in  the  pol- 
icy, or  that  it  wlis  caused  by  his  intoxication, 
or  was  the  result  of  the  use  of  intoxicants. 
By  a  demurrer  to  the  evidence  the  party 
demurring  is  considered  as  admitting  the  truth 
of  his  adversary's  evidence,  and  all  just  infer- 
ences which  can  be  drawn  therefrom  by  the 
jury,  and  as  waiving  all  of  his  own  evidence 
which  conflicts  wiSi  that  of  his  adversary, 
and  all  inferences  from  his  own  evidence  (al- 
though not  in  conflict  with  his  adversary's) 
which  do  not  necessarily  result  therefrom. 
Johnson  V.  Chesapeake  <k  0.  R.  Co.  9  Va.  171, 
and  authorities  cited.  The  plaintiffs'  evidence 
made  out  their  case,  and  we  will  consider 
the  defense  made  by  defendant,  subjected  to 
the  well  established  rule  just  stated.  Was  the 
premium  paid?  We  are  of  opinion  that  this 
defense  cannot  avail,  because  of  the  fact  that 
at  the  time  of  the  accident  the  insured  had  in 
his  possession  the  policy  of  insurance,  and  the 
possession  of  it  is  such  evidence  of  the  pay- 
ment of  the  premium  as,  upon  a  demurrer  to 
evidence,  is  conclusive  upon  the  court.  Be- 
yond this,  it  was  agreed  that  if  Inman,  the 
agent  of  the  insurance  company,  who  issued 
the  policy,  and  who  had  been  summoned  as 
its  witness,  had  been  present,  he  would  have 
testifled  that  he  delivered  the  policy  to  Wiley 
Jones  to  be  delivered  to  Kirkland  when  he 
paid  for  it,  and  only  then.  The  defendant 
not  only  did  not  introduce  Wiley  Jones  as 
a  witness,  but  did  not  account  for  his  absence. 
The  representations  in  the  application  for 
the  insurance  alleged  to  have  been  false  are: 
•'  My  habits  of  life  are  correct  and  temperate," 
and  "I  am  in  sound  condition  mentally  and 
physically."  The  first,  as  it  appears  in  full 
in  the  application  is:  "My  habits  of  life  are 
correct  and  temperate,  and  I  understand  that 
the  policy  will  not  cover  any  accidental  in- 
jury which  may  happen  to  me  either  while.un- 
der  the  influence  of  intoxicating  drinks  or  in 
consequence  of  my  having  been  under  the  in- 
fluence thereof."  Policies  of  this  character 
are  contracts,  to  be  construed  like  other  con- 


tracts, and  words  of  exception  contained 
therein  are  to  be  given  the  construction  most 
favorable  to  the  insured.  United  States  Mut, 
Acci.  Asso.  V.  Newman^  84  Va.  52;  1  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  286,  and  notes.  The 
evidence  of  the  defendant,  if  given  its  full 
force  and  effect,  does  not  show  that  the  in- 
sured was  drunk  at  the  time  of  the  accident. 
It  does  show  that  he  would  take  a  drink,  and 
had  taken  drinks  that  morning,  but  it  does  not 
even  tend  to  show  that  the  accident  was  in 
consequence  of  his  intoxication,  or  as  the  re- 
sult of  drinking,  nor  that  the  injuries  were  re- 
ceived in  consequence  of  "bodily  inflrmity." 
In  the  case  of  Prader  v.  National  Mcuionic 
Acci.  Asso,  95  Iowa,  149,  the  evidence  was 
that  the  deceased  left  home  sober,  with  two 
friends,  and  they  drank  from  a  quart  bottle 
of  whisky,  of  which  some  was  left  when  they 
returned;  that  the  deceased  then  drank  two 

f lasses  of  wine,  and  soon  after  was  injured 
y  slipping  into  a  hole,  and  it  appeared  that 
those  in  whose  company  he  was  considered 
him  sober.  It  was  held  (supreme  court  of 
Iowa)  that  the  evidence  did  not  show  that  the 
deceased  was  injured  while  under  the  influence 
of  intoxicating  liquors.  See  also  Traveler's 
Ins.  Co.  V.  Harvey,  82  Va.  949;  Standard  L. 
db  Acci.  Ins.  Co.  v.  Jones,  94  Ala.  434.  Plain- 
tiffs' witnesses,  who  saw  deceased  but  a  short 
while'  before  he  was  killed,  say  that  he  was  not 
drunk,  and,  although  one  of  the  witnesses 
helped  him  on  the  cars,  it  was  not  because  he 
was  drunk,  but  because  he  was  sick  and 
weakly.  He  had  spoken  to  one  of  the  wit- 
nesses of  going  to  see  a  doctor  "about  his 
throat  or  the  grippe."  W.  S.  Goodwin  testi- 
fled that  the  deceased  was  in  his  law  office 
but  a  short  while  before  the  accident,  and  was 
sober  at  that  time.  Even  where  evidence  of 
intoxication  is  conflicting,  the  decision  of  the 
lower  court  must  be  sustained.  SutJierland 
V.  Standard  L.  dt  Acci.  Ins,  Co.  87  Iowa» 
505.  The  only  evidence  in  the  record  as 
to  "bodily  infirmity"  consists  of  the  state- 
ments by  some  of  the  witnesses  that  he  was 
"quite  deaf;  didn't  hear  well."  We  do  not 
think  this  question  enters  seriously  into  the 
consideration  of  this  case.     The  provision  in 


exposure  to   necessary   danger.    FolMs  v.  United 
States  Mut.  Acci,  Asso.  94  Iowa,  435,  28  L.  R.  A.  78. 

And  if  the  external  circumstances  would  have 
such  a  controlliofiT  influence  upon  a  man  of  ordi- 
nary prudence  andintellifrence  that  be  would  take 
a  certain  course,  that  course  would  not  be  consid- 
ered voluntary  on  his  part  wltbtn  the  meaniuir  of 
a  condition  in  an  accident  insurance  policy  aflrainst 
liability  for  injuf  lee  caused  by  voluntary  exposure 
to  unnecessary  danger.  Duncan  v.  Preferred  Mut. 
Acol.  Abso.  27  Jones  &  S.  145. 

The  act  of  a  person  cannot  be  held  to  have  been 
voluntary  within  the  meaaini?  of  sucb  a  condition 
if  it  was  such  as  a  man  of  ordinary  prudence  would 
be  induced  to  do  by  the  circumstances.  Duncan  v. 
Preferred  Mut.  Acci.  Asso.  27  Jones  &  S.  145. 

Voluntary  exposure  to  unnecessary  dangrer 
within  the  meaning  of  a  condition  in  an  accident 
insurance  policy  against  liability  in  case  of  injury 
therefrom  involves  the  idea  of  intentionally 
dointr  some  act  which  reasonable  and  ordinary 
prudence  would  pronounce  dangerous.  Equitable 
Acci.  Tns.  Co.  v.  Osburn,  90  Ala.  201, 13  L.  R.  A.  267; 
Follis  V.  United  States  Mut.  Acol.  Asso.  94  Iowa,  — , 
28  L.  R.  A.  78. 
40  L.  R.  A. 


Tbere  is  a  clear  distinction  between  a  voluntary 
act  and  a  voluntary  exposure  to  danger,  within 
the  meaning  of  such  a  condition  in  an  accident  in- 
surance policy.  Hidden  danger  may  exist,  but  ex- 
posure tbereto  without  knowledge  of  the  danger 
does  not  constitute  a  voluntary  exposure  to  it. 
Burkhard  v.  Travelers'  Ins.  Co.  102  Pa.  282, 48  Am. 
Hep.  206. 

And  tbe  approach  to  an  unknown  and  unex- 
pected danger  does  not  make  tbe  act  a  voluntary 
exposure  thereto  within  the  meaning  of  sucb  a 
condition.  The  acts  may  be  voluntary,  and  yet 
the  exposure  involuntary.  Jones  v.  United  States 
Mut.  Acci.  Asso.  92  Iowa,  652;  Burkhard  v.  Travel- 
ers' Ins.  Co.  102  Pa.  262, 48  Am.  Rep.  205. 

Thus,  a  passenger  on  a  railroad  train  does  not 
voluntarily  expose  himself  to  unnecessary  danger 
within  tbe  meaning  of  a  condition  in  an  accident 
Insurance  policy  against  liability  in  case  of  injury 
from  such  exposure,  where  be  fell  asleep  from 
weariness,  and  the  motion  of  tbe  cars,  and  while  it 
was  quite  dark  and  he  was  in  a  dazed  and  uncon- 
scious condition  of  mind,  and,  not  knowing  or  real- 
izing what  be  was  doing,  be  involuntarily  arose 
from  bis  seat  and  walked  unconsciously  to  the 
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the  policy  is  that  the  insurance  company 
shall  not  be  liable  for  injuries  received  in 
consequence  of  bodily  infirmity/'  and  there  is 
not  the  slightest  testimony  in  the  record  to 
show  that  the  injury  was  so  received. 

The  policy  held  by  the  deceased  insured 
him  * 'against  bodily  injuries  sustained  through 
external,  violent,  and  accidental  means." 
That  the  insured  came  to  his  death  *'  through 
external,  violent,  and  accidental  toeans"  is  not 
questioned,  and  it  only  remains  to  be  deter- 
mined whether  the  evidence  brings  the  case 
under  the  exception  in  the  policy  which  pro- 
vides that  it  does  not  cover  injuries  caused 
by  "voluntary  exposure  to  unnecessary  dan- 
ger." The  words  **  voluntary  exposure,"  as 
used  in  an  accident-insurance  policy,  imply 
conscious  intentional  exposure;  something 
which  one  is  willing  to  take  the  risk  of.  It 
must  appear  that  the  act,  in  order  to  come 
within  the  exception,  was  one  which  reason- 
able and  ordinary  prudence  would  pronounce 
dangerous,  and  that  the  accident  was  in  conse- 
quence thereof.  It  is  consequently  not  every 
act  of  negligence  which  will  defeat  a  recovery 
under  such  a  provision,  and,  in  general,  the 
question  whether  the  conduct  of  the  insured 
is  such  as  to  preclude  a  recovery  is  for  the 
jurv  under  all  the  circumstances  of  the  case, 
and  where  there  is  a  demurrer  to  evidence,  as 
in  this  case,  for  the  trial  judge.  1  Am.  & 
Eng.  Enc.  Law,  2d  ed.  pp.  807,  308,  and  cases 
cited  in  notes  5,  6,  p.  307,  and  notes  1,  2, 
p.  308.  The  only  evidence  upon  this  point  is  that 
of  Fanny  Hill  (colored),  a  witness  introduced 
by  the  defense.  She  says  that  she  was  talking 
to  deceased  in  the  county  road  where  the  rail- 
road track  crosses  it.  He  was  sitting  on  a 
bag  and  on  the  railroad  track,  with  his  back 
up  the  railroad.  The  train  came  down  around 
the  curve,  when  she  hollowed  to  him,  and  he 
started  off,  but  reached  to  get  his  bag,  and  as 
he  reached  to  get  it  the  engine  struck  him  in 
the  left  side  of  the  back.  The  train  was  com- 
ing so  fast  around  the  curve  that  it  was  as  much 
as  she  could  do  to  get  out  of  the  way  herself. 
There  is  not  the  slightest  evidence  to  show 
that  the  deceased  knew  that  a  train  would  be 
along  at  or  near  that  time,  nor  that  he  bad 
good  reason  to  know  it.  The  fact  that  he  im- 
mediately got  off  the  track  when  apprised  that 


the  train  was  coming  negatives  the  idea  of 
conscious  intentional  exposure  to  danger. 
The  most  that  can  be  made  of  this  evidence 
is  that  the  deceased,  in  thinking  that  he  had 
time  to  get  his  bag  off  the  railroad  track,  was 
simply  mistaken.  In  the  case  of  Equitable 
Acci.  Ins.  Co.  v.  Osbom,  90  Ala.  201,  13  L.  R. 
A.  267,  the  court  held  that  a  recovery  may  be 
had  on  a  policy  of  insurance  against  accidental 
injuries,  or  death  *'  effected  through  external, 
violent,  and  accidental  means,"  when  the  evi- 
dence shows  that  the  insured,  running  rap- 
idly from  the  postoffice,  50  yards  distant,  to 
get  the  mail  for  the  postmaster  from  a  rail- 
road train,  which  was  fast  approaching,  and 
which  did  not  stop  at  the  station,  attempted 
to  check  his  speed  on  getting  near  the  train, 
but  stumbled,  and  fell  against  the  steam-chest 
of  .the  engine.receiving  fatal  injuries,  although 
the  insured  was  not  in  the  employ  of  the  post- 
master, and  volunteered  to  get  the  mail  from  the 
train,  and  although  there  were  exceptions  con- 
tained in  the  policy  against  "intentional  inju- 
ries" and  "voluntary  exposure  to  unnecessary 
danger."  Somerville,  J.,  in  his  opinion,  says: 
"Exceptions  of  this  kind  are  construed  most 
strongly  against  the  insurer,  and  liberally  in 
favor  of  the  insured.  This  is  now  the  settled 
rule  for  construing  all  kinds  of  insurance  pol- 
icies, rendered  necessary,  especially  in  modern 
times,  to  circumvent  the  ingenuity  of  insurance 
companies  in  so  framing  contracts  of  this 
kind  as  to  make  the  exceptions  unfairly  de- 
vour the  whole  policy."  The  fact  thai  a  per- 
son insured  against  injury  or  death  by  acci- 
dent was  guilty  of  negligence  which  contrib- 
uted to  an  injury  receive  by  him  will  not 
prevent  a  recovery  on  the  policy.  Schneider 
V.  Provident  L.  Ins.  Co.  24  Wis.  28,  1  Am. 
Rep.  157.  It  should  be  borne  in  mind  that 
this  is  not  a  suit  against  the  railroad  company, 
where  the  question  of  contributory  negligence 
would  come  in.  If  every  negligent  or  care- 
less act  of  the  insured  from  which  accident 
results  without  "conscious  intentional  expos- 
ure" on  his  part  is  to  be  made  to  serve  as  a 
defense  to  an  action  on  the  i>olicy,  policies  of 
this  character  would  become  of  little  utility. 
We  are  of  opinion  that  tliere  is  no  error  in 
the  judgment  of  the  circuit  court,  and  it  is 
therefore  affirmed. 


platform  of  the  car  and  fell  therefrom  and  was 
thereby  injured.  Scheiderer  v.  Travelers'  Ids.  Co. 
58  Wis.  13,  46  Am.  Kep.  618. 

See  also  Fidelitt  &  C.  Co.  v.  CHAMBEBa,  and 
Johnson  v.  London  Guarantee  &  Acci,  Co. 

Nor  does  one  who  was  a  member  of  a  flshinur 
party,  who  with  a  companion  took  a  boat  and 
went  out  to  Inspect  the  lines  and  hooks  which  they 
bad  set  in  the  nisht,  havinff  do  knowledipe  of  snaffs 
and, trees  which  were  in  the  water,  who  was 
drowned  by  the  upscttioff  of  the  boat  from  strlk- 
iDg  a  snajir  or  tree,  expose  himself  to  unnecessary 
danger  within  the  meaning  of  an  accident  policy 
coDditioDed  agaiost  liability  for  Id  Juries  or  death 
resulting  from  suchezpodure.  Collius  v.  Baokers' 
Acci.  Ins.  Co.  96  Iowa,  216. 

In  Collins  v.  Bankers'  Acci.  Ins,  Co.  96  Iowa,  216, 
»iipra^  Shaffer  v.  Travelers'  Ins.  Co.  (III.)  22  N.  E. 
580,  and  Travelers'  Ids.  Co.  v.  Jones,  80  Ga.  541,  in- 
fra^ v.,  were  distinguished  upon  the  ground  that 
in  those  cases  the  facts  giving  rise  to  the  danger 
were  kDown.  and  the  parties  were  aware  of  the 
risk  they  were  taking. 
40  L.  R.  A. 


Actual  knowledge  of  the  danger,  however,  is  not 
always  essential  to  constitute  a  voluntary  expos- 
ure to  unnecessary  danger  within  the  meaning  of 
a  condition  in  an  accident  insurance  policy  airaiost 
liability  for  injuries  caused  by  such  exposure. 
Reckless  and  wanton  conduct  short  of  actual 
knowledge  of  danger  might  constitute  voluntary 
exposure  to  unnecessary  danger  if  the  unneoesu 
sary  danger  is  such  as  a  reasonably  prndent  man 
ought  to  have  known.  Carpenter  v.  American 
Acci.  Co.  46  S.  C.  641. 

And  where  a  man  acta  so  recklessly  and  care- 
lessly as  to  show  an  utter  disregard  of  a  known 
danger,  or  where  the  danger  is  so  obvious  that  a 
prudent  man  exercising  reasonable  foresight 
would  not  have  done  the  act,  he  may  be  said  to 
have  voluntarily  exposed  himself  to  danger  wItliiD 
the  meaning  of  such  a  condition.  De  Loy  v. 
Travelers'  Ins.  Co.  171  Pa.  1. 

But  It  is  not  suiScient  to  relieve  an  accident  in- 
surance ci>mpany  from  liability  under  a  policy 
conditioned  agaiost  liability  in  case  of  injury  from 
voluntary  exposure  to  unnecessary  danger,  that 


1896. 


CoRSWBLL  V.  Fraternal  Accident  Association. 
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FRATERNAL  ACCIDENT  ASSOCIA- 
TION of  America,  Appt. 

(6  N.  D.'soi.) 

*  1  •  One  who  has  started  to  hunt  prairie 
chickens  with  a  loaded  ^on  at  a  season  of 
the  year  when  It  Is  unlawful  to  kill  prairie  chick- 
ens has  not,  by  such  act,  committed  the  offense  of 
attempt! nf;  to  kill  prairie  chickens. 

2.  One  ^rho  hunts  for  ^ame  with  a  loaded 
gun  cannot  be  said  to  have  voluntarily  exposed 
himself  to  unneceKsary  danger  by  such  act.  within 
the  meanintr  of  the  provision  in  an  accident-in- 
surance policy  which  declares  that,  for  injuries 
sustained  by  reason  of  a  voluntary  exposure  to 
unnecessary  danger,  there  can  be  no  recovery. 

3.  Nor  is  an  attempt  to  scale  a  bank  with 
a  loaded  gun  In  hand  a  voluntary  exposure  to 
unnecessary  danger,  within  the  meaning  of  such 
a  provision. 

(November  19, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
Ihe  District  Court  of  Ransom  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  io  be  due  on  a  policy 
of  accident  insurance.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  A.  Curtis,  for  appellant: 

A  plaintiff  will  in  no  case  be  permitted  to 
recover  where  it  is  necessary  for  him  to  prove 
his  own  illegal  act,  or  where  an  essential  ele- 
ment of  his  cause  of  action  is  his  own  violation 
of  law. 

Louisville,  X.  A.  cfe  C.  R  Co.  v.  Buck,  116 
Ind.  566,  2  L.  R.  A.  520. 

The  respondent  in  his  testimony  says  he  saw 
what  he  supposed  were  chickens,  and  was 
going  to  get  some,  thus  clearly  showing  that 
he  was  violating  the  laws  of  the  state. 

Dvran  v.  Standard  Life  db  Acci.  Ins.  Co.  63 
Vt.  437,  13  L.  R.  A.  637;  Day  v.  Highland 
Street  R.  Co.  l35*Mass.  113,  44  Am.  Rep.  447; 
Cratty  v.  Bangor,  57  Me.  428,  2  Am.  Rep.  56; 

*Headnote8  by  Corliss,  J. 


Baldtcin  v.  Barney,  12  R.  L  392.  84  Am.  Rep. 
670;  Platz  v.  Cohoes,  89  N.  Y.  223,  42  Am. 
Rep.  286;  Johnson  v.  IraOmrgh,  47  Vt.  28,  19 
Am.  Pep.  Ill:  Tratders*  Ins.  Co.  v.  Seater,  1^ 
Wall.  531.  22  L.  ed.  155.     . 

It  is  immaterial  whether  the  policy  contained 
any  provision  against  violation  of  the  laws  of 
the  state,  or  simply  against  violating  laws  or 
rules  of  a  corporation,  which  was  the  condi- 
tion of  this  certificate. 

28  Am.  &  Eng.  Enc.  Law,  p.  458  and  cases 
cited. 

The  shooting  or  attempting  to  shoot  prairie 
chickens  during  the  prohihited  period  was 
contrary  to  law,  knd  respondent  was  liable  to 
punishment  thtivefKr. 

Comp.  Laws,  f  $^  7693,  7694. 

As  to  attempts  to  commit  a  crime,  see — 

1  Bishop.  New  Crira.  L.  S  237;  Johnson  v. 
State,  14  Ga.  55;  State  v.  Marshall,  14  Ala. 
411;  Cunningham  v.  State,  49  Miss.  685. 

Respondent  made  an  attempt  within  the  law 
to  shoot  the  chickens,  and  because  an  inter- 
vening providence  interposed,  he  cannot  pro- 
tect himself  from  responsibility,  and  recover. 

Com.  V.  Jacobs,  9  Allen,  274;  BlooTn  v. 
Franklin  L,  Ins.  Co.  97  Ind.  478,  48  Am.  Rep. 
469. 

Mr.  P.  H.  Ronrke,  for  respondent: 

The  mere  act  of  hunting  in  the  close  season 
is  not  criminal.     The  inhibition  of  the  statute 
is  directed  against  the  killing  of  prohibited 
game. 
.    Laws  of  1891,  chap.  69.  §  1,  p.  92. 

This  is  a  criminal  statute,  and  it  cannot  be 
extended  by  implication  or  construction. 

Sutherland,  Stat.  Constr.  §  850;  United 
States  V.  Shtldcn,  2  Wheat.  119,  4  L.  ed.  199; 
Shaw  V.  Clark,  49  Mich.  384. 43  Am.  Rep.  474; 
Van  Buren  v.  Wylie,  56  Mich.  501;  Bishop, 
Statutory  Crimes,  §  220. 

The  act  of  the  respondent  was  not  an  at- 
tempt to  commit  crime.  No  act  was  done 
toward  the  killing,  it  was  simply  preparation. 

Mulligan  v.  People,  5  Park.  Crim.  Rep.  105; 
State  v.  Clarissa,  11  Ala.  57;  OrifinY.  Western 
Mut.  Ben.  Asso.  20  Neb.  620;  Bicks  v.  Com. 
86  Va.  223;  4  Am.  &  Eng.  Enc.  Law,  p.  664; 
6  Lawson,  Criminal  Defenses,  723. 


the  acts  of  the  assured  were  unnecessary;  it  must 
also  appear  that  they  were  such  as  reasonable  and 
ordinary  prudence  would  pronounce  dangerous, 
and  tbat  the  Injury  followed  as  a  consequence 
thereof.  Jones  v.  United  States  Mut.  Acci.  Asso. 
02  Iowa.  652;  Burkbard  v.  Travelers'  Ins.  Co.  KfZ 
Pa.  262, 48  Am.  Rep.  204;  Fidelity  &  C.  Ck).  v.  Cham- 
bers.    . 

The  question  whether  the  assured  was  aware  of 
and  appreciated  the  daufrer  in  which  he  placed 
himself,  and  intentionally  and  purposely  risked  it. 
in  an  action  upon  an  accident  insurance  policy 
conditioned  against  liability  in  case  of  injury  from 
exposure  to  unneceseary  danger,  is  one  of  fact 
which  may  properly  be  left  to  ibe  jury  under  ap- 
propriate Instructions  by  the  court.  Travelers' 
Ins.  Co.  v.  Mitchell,  47  U.  8.  App.  260,  78  Fed.  Kep. 
754,  34  C.  C.  A.  305. 

III.  Risks  incident  to  duty  or  nece^ty. 

The  words  "voluntary  exposure  to  unnecessary 
danger  and  hazardous  adventure.'"  within  the 
meaning  of  a  condition  in  an  accident  insurance 
40  L.  R.  A. 


policy  against  liability  in  case  of  injury  from  such 
exposure,  do  not  include  such  exposure  as  is  in- 
cident to  the  ordinary  habits  and  customs  of  life 
of  the  assured,  but  refer  to  something  beyond  the 
ordinary,  such  as  wanton  or  gross  carelessness. 
Manufacturers'  Acci.  Indemnity  Co.  v.  Dorgan,  16 
U.  S.  App.  290,  68  Fed.  Rep.  945,  22  L.  R.  A.  620,  7  C. 
C.  A.  688. 

And  the  death  of  the  assured  by  an  accident 
while  in  the  discharge  of  his  legal  duties  in  the  line 
of  his  employment  is  not  the  result  of  his  volun- 
tary exposure  to  unnecessary  danger  within  the 
meaning  of  such  a  condition,  but  is  an  accident 
for  which  the  contracting  parties  Intended  that 
the  association  should  be  liable.  National  Ben. 
Asso.  V.  Jackson,  114  III.  688. 

8o,  a  condition  in  an  accident  insurance  policy 
against  liability  in  case  of  injury  caused  by  volun- 
tary exposure  to  unnecessary  danger  dots  not  cover 
voluntary  exposure  to  necessary  danger.  Follis  v. 
United  States  Mut.  Acci.  Asso.  94  Iowa,  435,  28  L, 
R,  A.  78. 

And  where  one  is  placed  in  a  position  of  peril. 
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The  following  have  been  held  not  indictable 
ss  attempts: 

Purchasing  spirituous  liquors  with  intent  to 
introduce  it  into  prohibited  territory  is  not 
sufScient  to  constitute  an  attempt  to  introduce 
in  violation  of  law. 

United  States  y.  Stephens,  8  Sawy.  116. 

Buying  a  gun  is  not  an  attempt  to  commit 
murder. 

Reg.  V.  Cheeseman,  9  Cox,  C.  C.  103. 

Buying  a  box  of  matches  is  not  an  attempt  to 
set  fire  to  a  stack  of  com. 

Beg,  V.  Taylor,  1  Fost.  &  F.  611. 

Nor  is  sending  for  a  magistrate  to  solemnize 
a  marriage  an  attempt  to  contract  an  incestuous 
marriage. 

People  V.  Murray,  14  Cal.  159. 

Delivering  poison  to  a  p^Qi!,  asking  him  to 
put  it  in  the  spring  of  anothe#person,  Ts  not  an 
attempt  to  administer  poison. 

Stabler  v.  Com,  95  Pa.  318. 

To  the  minor  offenses  which  are  not  wrong 
in  themselves,  but  are  made  so  by  statute;  the 
doctrine  of  attempts  does  not  apply. 

4  Am.  &  Eng.  Enc.  Law,  p.  6&;  17  Cent. 
L.  J.  p.  26;  1  Bishop,  New  Crim.  L.  §  761. 

If  it  is  conceded  that  at  the  time  of  the  acci- 
dent the  insured  was  engaged  in  an  unlawful 
act,  this  would  not  of  itself  defeat  a  recovery. 
There  must  be  some  causal  connection  be- 
tween the  violation  of  law  and  the  injury  re- 
ceived. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  319; 
National  Ben.  Asso.  v.  Bowman,  110  Ind.  355; 
Jones  V.  United  States  Mut.  Acci,  Asso.  92  Iowa, 
652;  Utter  v.  Trailers*  Ins.  Co,  65  Mich.  553; 
Accident  Ins.  Co.  vr  Bennett,  90  Tenn.  257; 
Duran  v.  Standard  L.  dt  Acci.  Ins.  Co.  63  Vt 
487.  18  L.  R.  A.  687. 

The  violation  of  law  must  be  the  approxi- 
mate cause  of  the  accident. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  320; 
Bloom  V.  Franklin  L.  Ins.  Co.  97  Ind.  478,  49 
Am.  Rep.  469;  Hatch  v.  Mutual  L.  Ins.  Co. 
120  Mass.  550,  21  Am.  Rep.  541;  Murray  v. 
New  York  L  Ins.  Co.  96  N.  Y.  614,  48  Am. 
Rep.  658;  Jones  v.  United  States  Mut.  Acci. 
Asso.  92  Iowa,  652;  Griffin  v.  Western  Mut. 
Ben.  Asso.  20  Neb.  620,  57  Am.  Rep.  848. 

The  risk  assumed  extended  to  all  innocent 


amusements  and  pastimes  to  which  society  is 
accustomed,  as  well  as  the  ordinary  vocation 
of  the  assured.  The  words  '* voluntary  expos- 
ure" as  used  in  an  accident  policy  imply  com- 
mission of  intentional  exposure— something 
which  one  is  willing  to  take  the  risk  of. 

Keene  v.  New  England  Mut.  Acd.  Asso,  161 
Mass.  149. 

It  must  appear  that  the  act  in  order  to  come 
within  the  exception  was  one  which  reasona- 
ble and  ordinary  prudence  would  pronounce 
dangerous. 

]  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  307; 
Jones  V.  United  States  Mut.  Acci.  Asso.  92  Iowa, 
652;  Burkhard  v.  TrateUri  Ins.  Co.  102  Pa. 
262.  48  Am.  Rep.  205. 

A  hidden  danger  may  exist,  yet  the  expos- 
ure thereto  without  any  knowledge  of  the 
danger  does  not  constitute  a  voluntary  expos- 
ure. The  act  may  be  voluntary,  yet  the  ex- 
posure involuntary' 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  309: 
Burkhard  v.  Travelers'  Ins.  Co.  102  Pa.  262, 
48  Am.  Rep.  205;  Equitable  Acd.  Ins,  Go,  v. 
Osborn,  90  Ala.  201,  18  L.  R.  A.  267;  Miller 
V.  American  Mut.  Acci.  Ins.  Co.  92  Tenn.  167, 
20  L.  R.  A.  765. 

Corliss,  J.,  delivered  the  opinion  of  the 
court: 

From  a  judgment  in  favor  of  the  plaintiff, 
based  upon  a  verdict  in  his  favor  directed  by 
the  court,  the  appeal  in  this  case  was  taken. 
The  object  of  the  action  was  to  recover  the 
amount  due  under  an  insurance  policy  issued 
by  defendant  to  the  plaintiff.  Among  other 
provisions,  the  policy  contained  one  entitling 
the  plaintiff  to  $1,000  for  the  loss  of  a  hand 
through  external,  violent,  and  accidental 
means.  The  plaintiff  lost  his  left  band  by  the 
accidental  discharge  of  a  gun  he  was  carrying. 
Only  two  defenses  are  relied  on.  The  facts  do 
not  appear  to  be  in  controversy. 

It  is  first  urged  that  the  plaintiff  was  injured 
while  violating  the  laws  of  this  state.  The 
policy  declares  that  it  does  not  cover  injuries 
resulting  wholly  or  partly,  directly  or  indi- 
rectly, from  violating  rules  or  laws  of  a  corpo- 
ration. We  shall  assume,  for  the  purposes  of 
this  case,  that  this  language  embraces  the  laws 


and  chooses  the  course  which  seems  to  him  the  least 
dangerous.  It  cannot  be  said  that  be  exposed  him- 
self either  to  obvious  or  to  unneoessary  daoKer, 
within  the  meaniDgr  of  a  condluou  io  an  accident 
insurance  policy  against  liability  for  injuries 
caused  by  such  exposure,  whether  he  acted  voluu- 
tarily  or  not.  North  West  Commercial  Travelers' 
Asso.  v.  London  Guarantee  &  Acci.  Co.  10  Mani- 
toba L.  Rep.  537. 

8o,  one  who  in  case  of  the  wreck  of  a  ship  plac- 
ing the  crew  in  peril  voluntarily  goes  to  their 
rescue  does  not  voluntarily  expose  himself  to  dan- 
ger, within  the  meaning  of  a  condition  in  an  acci. 
dent  insurance  policy  against  liability  for  injury 
or  death  caused  by  such  exposure,  where  there  is 
no  evidence  that  in  doing  so  he  exposed  himself  to 
unnecessary  danger,  as  it  was  his  duty  to  aid  in 
rescuing  them.  Tucker  v.  Mutual  Ben.  Life  Co.  .'30 
Hun.  60. 

And  the  killing  of  a  yard-switchman  or  yard- 
brakeman  in  a  railroad  yard  while  handling 
broken  cars  in  the  discharge  of  his  regular  duty  as 
such  cannot  be  held  to  arise  from  voluntary  ex- 
posure to  unnecessary  danger  within  the  meaning 
40  L.  R.  A, 


of  such  a  condition  m  an  accident  insurance  policy, 
but  is  an  accident  for  which  the  contracting  parties 
intended  that  the  association  should  be  liable.  Na- 
tional Ben.  Asso.  v.  Jackson,  114  111.  533. 

And  a  locomotive  engineer  who  while  backing 
his  engine  up  a  grade  with  a  car  in  front  as  a  pre- 
caution to  check  bis  speed  directs  the  firemao  to 
run  the  engine,  and  goes  upon  and  over  the  tender 
to  get  Into  such  car  and  draw  the  brakes,  and  In 
doing  so  slips  and  falls  between  the  car  and  the 
tender  and  is  killed,  does  not  thereby  wilfully  ex- 
pose himself  to  unneoes^arj*  danger  or  peril  within 
the  meaning  of  such  a  condition.  Providence  L. 
Ins.  &  Invest.  Co.  v.  Martin,  82  Md.  310. 

The  question  whether  be  was  guilty  of  awilfol 
exposure  to  unnecessary  danger  or  peril  within  a 
condition  of  the  policy  in  such  case.  Is  one  of  fact 
for  the  Jury.  Providence  L.  Ins.  &  Invest.  CO.  v. 
Martin,  82  Md.  310. 

So,  a  drover  accompanying  bis  cattle  to  market 
and  caring  for  them  while  In  the  course  of  trans- 
portation,'and  doing  whatever  is  customary  aod 
what  other  cattle  dealers  under  like  circumstanoeB 
and  conditions  would  do,  does  not  so  voluntarily 
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of  this  state,  and  does  Dot  relate  solely  to  laws 
of  a  corporation,  and  rules  of  a  corporatioD,  as 
is  coDtended  by  couDsel  for  the  plaintiff. 
What  law  of  this  state,  then,  was  the  plaintiff 
'  engaged  in  the  violation  of  at  the  time  he  was 
injured?  He  had  started  out  with  his  loaded 
^un  for  the  purpose  of  killing  prairie  chickens. 
To  have  killed  them  at  that  season  of  the  year 
(it  being  December  12)  would  have  been  a  vio- 
lation of  chapter  69  of  the  Laws  of  1891.  But 
the  plaintiff  was  not  engaged  in  the  killing  of 
anything  at  the  time  the  accident  occurred. 
He  was  climbing  a  bank,  and,  his  foot  having 
slipped,  he  caught  hold  of  a  limb,  and  was  in 
the  act  of  drawing  himself  up  by  means 
thereof,  when  in  some  way  the  gun  was  dis- 
i'harged,  the  contents  lodging  in  bis  left  hand, 
shattering  it  so  terribly  that  amputation  was 
necessary.  The  only  possible  ground  on  which 
it  can  be  claimed  that  the  plaintiff  was  violat- 
ing the  laws  of  this  state  at  the  time  the  gun 
was  discharged,  and  that  the  injury  be  sus- 
tained resulted  from  such  violation,  is  that  he 
was  guilty  of  attempting  to  kill  prairie 
chickens.  Under  provision  of  §§  7693,  7694, 
Rev.  Codes,  an  attempt  to  commit  a  crime  is 
-of  itself  a  substantive  offense.  Section  7698 
declares  that  ''an  act  done  with  intent  to  com- 
mit a  crime,  and  tending  but  failing  to  effect 
its  commission,  is  an  attempt  to  commit  that 
crime;"  and  §  7694  provides  that  "every  per- 
son who  attempts  to  commit  any  crime  and  in 
such  attempt  does  any  act  toward  the  commis- 
sion of  such  crime,  but  fails  or  is  prevented  or 
Intercepted  in  the  perpetration  thereof,  is  pun- 
ishable, when  no  provision  is  made  by  law  for 
the  punishment  of  such  attempt,  as  follows/' 
etc.  It  is  too  clear  for  discussion  that,  at  the 
time  the  plaintiff  was  injured,  he  had  not  done 
an^  act  tending  to  effect  the  commission  of  the 
offense  of  kilhng  prairie  chickens  out  of  sea- 
son. Intent  had  ripened  into  preparation.  But 
the  plaintiff  had  not,  in  deeds,  passed  beyond 
the  point  of  preparation,  and  entered  upon  the 
^execution  of  his  criminal  project.  It  is  impos- 
■aible  to  formulate  a  rule  which  will  constitute 
an  unerring  guide  in  assigning  to  cases  which 
occupy  the  debatable  ground  their  respective 
places  upon  one  side  or  the  other  of  the  line 
which  separates    preparation   from  legal  at- 


1  tempt.  The  question,  must,  from  its  very 
I  nature,  always  remain  difficult  of  solution. 
The  wisest  cotirse  for  tribunals  to  pursue  with 
respect  to  it  is  to  deal  with  each  cause  as  it 
arises,  in  the  light  of  a  few  general  principles 
applicable  to  such  cases.  We  shall  content 
ourselves  with  the  statement  of  our  conclusion 
that  the  plaintiff  had  not,  within  the  meaning 
of  our  law,  attempted  the  killing  of  prairie 
chickens,  although  he  had  formed  the  purpose 
to  shoot  them,  and  had  made  preparations  to 
accomplish  such  object.  The  authorities  fully 
sustain  our  view.  Mulligan  v.  People,  5  Park. 
Crim.  Rep.  105;  State  v.  Glarimi,  11  Ala.  57; 
Uick»  V.  Gmn.  86  Va.  228;  Stabler  v.  Com.  95 
Pa.  818,  40  Am.  Rep.  658;  State  v.  Butler,  8 
Wash.  194,  25  L.  R.  A.  484;  Pe(mle  v.  Murray, 
14  Cal.  159;  1  Bishop,  Crim.  L.  §§  760,  762. 
764;  Reg,  v.  CJieeseman,  9  Cox,  C.  C.  108;  Beg. 
V.  Taylor,  1  Fost.  &  F.  511. 

The  second  ground  of  defense  is  that  the 
plaintiff  voluntarilv  exposed  himself  to  unnec- 
essary danger.  The  policy  provides  that  it 
shall  not  cover  such  injuries  as  result  from  vol- 
untary exposure  to  unnecessary  danger.  There 
is  no  merit  in  this  defense,  under  the  facts  of 
this  case.  It  will  hardly  be  insisted  that  one 
who,  in  the  ordinary  way,  hunts  for  game,  has 
by  such  an  act  exposed  himself  to  unnecessary 
danger,  within  the  meaning  of  such  a  provi- 
sion in  an  insurance  policy.  Nor  can  it  be  said 
that  the  plaintiff  voluntarily  exposed  himself 
to  unnecessary  danger  by  essaying  to  scale  the 
bank,  or  by  attemptmg  to  draw  himself  up  the 
bank  with  his  left  hand,  while  the  loaded  gun 
was  held  in  his  right  hand.  We  cannot  say 
that  this  act  was  one  which  reasonable  men 
would  pronounce  dangerous.  To  go  through 
a  dense  thicket  with  the  hammer  of  a  gun 
raised,  and  the  muzzle  pointed  towards  one, 
would  be  to  voluntarily  expose  one's  self  to  un. 
necessary  danger.  But  no  reasonably  prudent 
man  would  have  deemed  it  probable,  or  even 
possible,  that  injury  would  result  from  scaling 
a  bluff  with  a  loaded  gun  in  hand.  The  dan- 
ger was  a  hidden  danger.  No  one  can  be  said 
to  have  voluntarily  exposed  himself  to  unnec- 
essary danger  when  no  hazard  is  visible  to  an 
ordinarily  prudent  man.  He  would  justly  be 
chargeable  with   having  voluntarily  exposed 


expose  himself  to  unnecessary  danfirer  as  to  defeat 
an  action  upon  an  insurance  policy  coDdltloaed 
against  liability  in  case  of  injury  from  such  ex- 
posure, as  It  Is  his  rlg'ht,  if  not  bis  duty,  to  incur  ail 
the  risk  and  danger  incident  to  carlni?  for  and 
looking  after  bis  cattle  in  tbe  cars.  Pacific  Mut. 
L.  Ins.  Co.  V.  Suowden,  12  U.  8.  App.  704,  58  Fed. 
Rep.  842,  7  C.  C.  A.  264. 

And  a  mason  wbo  worked  upon  a  swin^ofir  scaf- 
fold in  pointing  tbe  walls  of  an  eigbt-story  brick 
buildinK,  tbe  scaffold  being  suspended  from  tbe 
roof  by  means  of  TO\ye%  which  passed  over  a 
projection  in  tbe  buildmg,  and  was  drawn  toward 
the  building  so  as  to  bring  it  into  position  by  guy 
ropes,  one  of  which  broke,  throwing  bim  to  the 
street  below,  did  not  thereby  unnecessarily  expo^ 
himself  to  danger  within  tbe  meaning  of  a  condi- 
tion In  an  accidents  insurance  policy  against  liabil- 
ity for  injury  caused  by  such  exposure,  as  it  was 
<x)ntemplated  by  both  parties  wben  the  policy  is- 
sued that  he  would  be  exposed  to  tbe  dangers  in- 
cident to  his  occupation,  Wilson  v.  Northwestern 
Mut.  AccL  Asso.  53  Minn.  470. 

Nor  does  tbe  cashier  of  a  bank,  as  a  matter  of 
40  L.  R.  A. 


( law,  voluntarily  expose  himself  to  unnecessary 
danger,  within  the  meaning  of  a  condition  in  an 
accident-insurance  policy  against  liability  for  in- 
Jury  caused  by  such  exposure,  because  he  called  at 
a  saw  mill  for  the  purpose  of  having  some  lumber 
cut  the  requisite  length  for  a  cabinet  to  be  used  in 
the  bank,  and  while  waiting  be  sawed  off  a  board 
twice  and  then  stood  by  tbe  side  of  a  table  in  which 
the  saw  was  moving,  watching  tbe  workmen,  and, 
while  turning  or  moving  around,  he  stepped  upon 
a  block  concealed  in  tbe  saw-dust  on  the  floor,  and 
instinctively  threw  out  bis  arm  to  recover  his  bal- 
ance, whicb.came  in  contact  with  the  moving  saw 
which  cut  off  his  hand.  Hess  v.  Van  Auken,  11 
Misc.  422. 

And  a  commercial  traveler  traveling  about  his 
ordinary  business,  who  was  frozen  to  death  on  a 
prairie  about  8  miles  from  a  place  to  which  he  was 
returning  from  one  of  bis  trips  in  company  with  a 
driver,  when  bis  wagon  broke  down  and  the 
weather  became  suddenly  cold  and  stormy  and  he 
was  too  numb  to  walk  and  unable  to  ride  horseback, 
and  so  remained  while  tbe  driver  went  for  assist- 
ance, but  was  frozen  to  death  before  bis  return^ 
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himself  to  unnecessary  danger  who  should 
essay  to  leap  a  wide  and  deep  chasm.  But  no 
such  charge  could  he  laid  at  the  door  of  one 
who,  in  the  night,  should  unexpectedly  walk 
into  an  unprotected  ditch.  The  auihorities 
fully  sustain  our  ruling  upon  this  point. 
Eeene  v.  New  England  Mut.  Acci.  Asso.  161 
Mass.  149;  Jones  v.  United  States  Mut,  Acci. 
Asso.  92  Iowa.  652;  Burlhard  v.  Travelert^ 
Ins,  Co.  102  Pa.  262,  48  Am.  Rep.  2C5;  Equita- 
ble Acci.  Ins.  Co.  v.  Osborn,  90  Ala.  201,  13  L. 
R.  A.  267;  Miller  v.  American  Mut.  Acci.  Ins. 
Co.  92  Tenn.  167,  20  L.  R.  A.  765.    See  also 


1  Am.  &  Eng.  Enc.  Law,  2d  ed.  809;  May, 
Ins.  §  409;  Manufacturers'  Acci.  Indemnitft  C<?. 
V.  Dorgan,  16  U.  S.  App.  290,  58  Fed.  Rep. 
945,  22  L.  R.  A.  620,  7  C.  C.  A.  581;  FoUis  v. 
United  States  Mut.  Acci.  Asso.  94  Iowa,  435, 
28  L.  R.  A.  78;  Promdence  L.  Ins.  dt  I.  Co.  v. 
Martin,^  Md.  810;  Marx  v.  Travden^ Ins.  Co. 
39  Fed.  Rep.  821;  Sutherland  v.  Standard  L. 
<t-  Acci.  Ins.  Co.  87  Iowa,  505. 

T?ie  judgment  of  the  District   Court  is  af- 
firmed. 

All  concur. 


MICHIGAN  SUPREME  COURT. 


Benjamin  JOHNSON 

V. 

LONDON   GUARANTEE    &    ACCIDENT 
COMPANY,  Pljf.  in  Err. 


.Mich.. 


1.  Alleged  error  in  failing  to  direct  a 
▼erdict  for  defendant  accident  Insurance  com- 
pany on  the  ground  that  plaintiff  had  voluntarily 
exposed  himself  to  unnecessary  dan^rer  is  not 
available  on  appeal  where  no  request  therefor 
was  made  in  the  trial  court. 

2.  The  owner  of  a  farm  does  not  volun- 
tarily expose  himself  to  unnecessary 
danger,  within  the  provisions  of  an  accident 
insurance  policy,  by  attempting  to  drive  a  bull 
from  a  calf  pasture  into  which  it  has  broken,  if 
he  does  not  believe,  and  has  no  reason  to  believe 
that  there  is  any  danger  to  himself  in  so  doing. 

8.  One  insured  as  a  srrocer's  secretary 
and  treasurer  in  an  accident  insur- 
ance company,  whose  policy  provides  that  if 
he  is  injured  while  engaged  in  work  or  duty  clas- 
sitled  as  more  hazardous  than  the  occupation  for 
which  he  is  insured  he  shall  recover  at  the  rate 
fixed  for  the  increased  hazard,  docs  not,  as  mat- 
ter of  law,  change  his  occupation  to  farming  by 
returning  to  a  farm  owned  by  him  less  than  a 
week  after  his  employment  as  such  secretary  and 
treasurer  ceases. 

4.   One  must  act  with  ^oss  or  wanton 


ne^li^ence  to  make  bis  act  a  voluntary  er> 
posure  to  unnecessary  danger,  within  the  provi- 
sion in  an  accident  insurance  policy. 

(November  23, 1887.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enforce  pay- 
ment of  the  amount  alleged  to  be  due  on  a 
policy  of  accident  insuTaoce.    Affirmed. 

Statement  by  Grant,  J. : 

Plaintiff  took  out  an  accident  policy  in  the 
defendant  company  in  the  year  1892.  for  the 
sum  of  |3,000,  with  a  weekly  indemnity  of 
$15,  **ai;ainst  bodily  injuries  sustained  through 
external,  violent,  and  accidental  means."  A 
written  application  was  made,  which  was  a 
part  of  the  policy.  The  premium  was  $4  per 
$1,000.  In  bis  application  he  represented  that 
he  was  "enga^^d  in  the  business  or  occupation 
of  secretary  and  treasurer  to  Hull  Bros.  Com- 
pany, grocers,"  under  the  classification  "se- 
lect;" and  the  policy  contained  the  same  lan- 
guage. The  policy  was  twice  renewed.  At 
the  lime  of  the  application,  and  until  the  time 
of  the  accident,  he  resided  on  his  farm  in  Mon- 
roe, Michigan.  As  a  part  of  the  policy,  be 
agreed  ''that,  if  injured  while  engaged  in  work 
or  duty  classed  as  more  hazardous  than  my  oc- 
cupation above  stated,  I  shall  be  entitled  to 


did  not  expose  himself  to  obvious  or  unnecessary 
danger  within  the  meaning  of  a  condition  in  an 
accident- in  sura  nee  policy  against  liability  in 
case  of  injury  from  such  exposure,  where  he 
was  sufficiently  warmly  clothed  for  the  weather  as 
it  was  when  he  set  out.  North  West  Commercial 
Travelers'  Asso.  v.  London  Guarantee  &  Acci.  Co. 
10  Manitoba  L.  Rep.  537. 

So,  it  is  a  question  for  the  Jury,  In  an  action  upon 
an  accident- insurance  policy  conditioned  against 
liability  m  case  of  injury  from  voluntary  exposure 
to  unnecessary  danger,  whether  the  Insured  thus 
exposed  himself,  where  he  was  a  seller  of  books 
and  newspapers  on  board  a  railway  train,  and  was 
engaged  in  his  business  when  the  policy  was  taken 
out,  and  being  nearsighted  and  wearing  glasses,  he 
got  off  his  train  after  having  gone  on  it  and  left 
his  coat,  and  was  afterwards  injured  by  getting  on 
the  tram,  which  was  moving  at  a  slow  rate  of 
speed,  at  a  place  where  he  had  every  reason  to  sup- 
pose that  it  would  stop  so  that  he  could  have 
boarded  it  while  it  was  standing  still.  Pacific  Mut. 
L.  Ins,  Co.  V.  Snowden,  12  L'.  S.  App.  704,  68  Fed. 
Rep.  342, 7  C.  C.  A.  264. 
40  L.  R.  A. 


I  And  whether  the  assured  at  the  time  of  recei  viog 
an  injury  was  engaged  in  doing  something  out- 
side of  the  occupation  covered  by  his  policy,  or 
whether,  though  in  the  pursuit  of  an  occupation 
covered  by  the  policy,  he  exposed  himself  to  un- 
necessary danger,  within  the  meaning  of  a  condi- 
tion in  the  policy  against  liability  for  injury  caujed 
by  such  exposure,  and  whether  he  exhibited  due 
regard  for  his  personal  safety,  such  as  an  ordina- 
rily prudent  man  charged  with  the  duty  and  placed 
in  like  circumstances  would  have  done,— are  ques- 
tions of  fact  for  the  determination  of  the  Jary. 
Pacific  Mut.  L.  Ins.  Co.  v.  Snowden,  12  U.S.  App. 
704,  58  Fed.  Rep.  343,  7  C.  C.  A.  2W. 
,  But  the  act  of  one,  after  crossing  a  railroad 
track  and  warning  others  approaching  it  to  look 
out  for  the  engine,  in  retracing  bis  steps  and  goinjT 
upon  the  track  and  squatting  or  kneeling  down 
and  remaining  until  he  was  struck  by  an  approach- 
ing train,  when  the  whistle  was  being  blown  and 
the  bell  rung,  and  the  locality  was  lighted  by  an 
electric  light,  cannot  be  held  not  to  be  a  voluntarr 
exposure  to  unnecessary  danger  within  the  mean- 
ing of  a  condition  in  an  accident-insurance  policy 


1807. 


Johnson  y.  London  Quarantse  <&  Accident  Co. 


441 


recover  only  such  amount  as  the  premium  paid 
by  me  would  purchase  at  rates  fixed  for  such 
increased  hazard."  A  part  of  the  business  of 
his  farm  was  raising  cattle.  He  kept  a  bull. 
The  bull  had  broken  into  his  calf  pasture.  On 
October  29,  1895,  while  returning  from  his 
greenhouse  to  his  dwelling,  about  11  o'clock, 
he  saw  the  bull  in  thi»  pasture,  and  went  in  to 
drive  him  out.  The  cause  of  the  injury  is  thus 
stated  in  his  notice  to  the  company:  ''Where 
and  how  did  the  accident  occur?"  *  The  bull 
had  broken  through  a  fence,  into  a  pasture 
kept  on  purpose  for  calves.  He  undertook  to 
drive  him  out,  when  the  bull  turned  suddenly, 
and  tossed  him."  ** What  were  you  doing  at 
the  time?"  "Walking  around;  looking  about." 
* 'Stale  just  what  happened."  '•Seeing  the  bull 
in  the  calves'  pasture,  he  undertook  to  drive 
him  out,  when  the  bull  suddenly  turned 
around,  and  tossed  him."  Some  time  before 
the  accident,  Hull  Bros,  had  sold  out  their  en- 
tire stock  and  business,  and  plaintiff  had  no 
employment  from  them  except  to  assist  in  col- 
lecting accounts.  At  the  time  he  was  superin- 
tending the  building  of  a  greenhouse,  and  had 
been  home  for  about  a  week.  He  testified  that 
two  men  "were  managing  ray  farm  at  the  time 
of  the  accident.  It  was  their  business  to  take 
care  of  the  stock.  Between  them  they  had  the 
entire  charge  of  it.  That  included  the  bull. 
I  left  everything  in  charge  of  the  two  men. 
Myien  I  was  there.  I  look  charge  of  it  as  I  saw 
fit."  A  letter  written  in  his  name  by  his  sister- 
in  law,  under  date  of  November  5,  1895,  con- 
tained the  following  statement:  "I  left  Detroit 
about  the  middle  of  September.  Some  weeks 
before  that,  I  bought  a  plant  of  five  greenhouses 
from  Mr.  C.  Hogg,  of  Van  Dyke  avenue,  De- 
troit, and  came  home  to  add  the  florist's  business 
to  what  I  already  bad  on  the  island,  and  took 
the  management  of  the  farm,  fruits,  and  green- 
houses; having  two  men  working  the  farm  and 
vegetable  garden.  I  have  already  told  you, 
when  I  filled  out  your  form,  just  how  I  came 
to  meet  with  the  accident,  and  cannot  under- 
stand what  more  you  want  to  know."  Under 
date  of  November  2,  she  wrote  io  defendant 
the  following  letter:  "I  have  submitted  your 
letter  to  Mr.  Ben  Johnson.  He  came  home 
after  Hull  Bros,  sold  out  to  Mr.  J.  L.  Hudson, 


about  the  middle  of  September;  but,  before 
that  time,  he  bought  a  greenhouse  plant  in  De- 
troit, and  was  working  to  get  it  in  place,  and 
was  still  working  at  it  at  the  time  of  the  acci- 
dent. Mr.  Ben  Johnson  owns  Johnson's  isl- 
and, in  the  city  of  Monroe,  upon  which  place 
he  has  cattle,  and  has  been  raising  small  fruits 
for  the  last  five  years.  He  does  not  wish  to 
hold  back  any  information  in  rex^ard  to  the  ac- 
cident. If  there  shduld  be  anything  more  you 
wish  to  know,  let  me  hear  from  you."  Plain- 
tiff introduced  testimony  showing  that  the  huU 
had  never  before  shown  signs  of  viciousness, 
althoujfh  he  testified:  "I  have  heard  of  the 
boys  going  along  the  river,  aud  teasing  the 
bull,  and  I  presume  sometimes  the  bull  had 
cause  to  be  ugly."  In  his  claim  for  indemnity, 
the  following  question  and  answer  were  given; 

Q.  What  was  your  weekly  salary  or  income 
at  the  time  you  were  injured? 
A.  None;  the  business  in  liquidation. 

He  had  a  contract  for  employment  with  Hull 
Bros.,  which  did  not  expire  until  some  time 
after  the  injury.  He  testified:  "I  received  a 
salary  up  to  a  week  before  the  accident.  I 
was  not  receiving  any  salary  at  the  time  be- 
cauee  there  was  no  money.  I  was  not  receiv- 
ing any  money  for  my  time."  Insurance  is 
classified  by  defendant  as  "select,  preferred, 
ordinary,  medium,  hazardous,  and  extrahaz- 
ardous." Under  this  classification,  farming  was 
deemed  hazardous,  and  the  annual  premium 
was  $15  per  $1,000.  The  plaintiff  recovered 
$260,  the  full  amount  claimed. 

Messrs.  Charles  S.  McDonald  and  S.  S» 

Babcock.  for  plaintiff  in  error: 

The  words  "voluntary  exposure,"  as  used  in 
accident  policy,  "imply  conscious,  intentional 
exposure,  something  which  one  is  willing  to 
take  the  risk  of." 

Keene  v.  iV>?r  England  Mut.  Acci.  Asso.  161 
Mass.  151. 

In  the  case  at  bar  the  trial  judge  charged: 
"In  order  to  make  plaintiff's  act  upon  this  oc- 
casion a  voluntary  exposure  to  unnecessary 
danger,  he  must  have  acted  with  gross  or  wan- 
ton negligence,  or  otherwise  it  was  not  a  vol- 


affainet  liability  in  caee  of  injury  from  sucb  ex- 
posure, on  the  theory  that  the  persons  warned  by 
bim  were  intoxicated,  and  that  their  condition 
provoked  him  to  follow  them  with  the  intention 
of  interfering  in  their  tiebalf  If  threatened  with 
danger,  where  there  was  no  evidence  of  inebria- 
tion on  their  part  except  their  testimony  that  at 
the  close  of  their  day's  work  they  had  taken  one  or 
more  drinks.  Williams  v.  Tnited  estates  Mut.  Acci. 
Asso.  188N.Y.d66. 

IV.  Unexpected  results. 

Voluntarily  placing  one's  self  in  a  position  of  ex- 
posure to  an  obvious  danger  is  within  a  condition 
in  an  accident-insurance  policy  against  death  or 
injury  happening  in  consequence  of  exposure  to 
any  obvious  or  unnecessary  danger,  where  the  pre- 
cise injury  happens  which  there  was  reason  to  fear. 
Tuttle  V.  lYavelers'  Ins.  Co.  i84  Mass.  175.  45  Am. 
Rep.  316. 

But  It  must  appear  that  the  injury  followed  the 
exposure  as  a  consequence  thereof.  Jones  v. 
United  States  Mut.  Acci.  Asso.  92  Iowa,  652;  Burk- 
hard  v.  Travelers'  Ins.  Co.  102  Pa.  262,  48  Am.  Rep. 
905. 
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In  Jones  v.Unlted  States  Mut.  Acci.  Asso.  92 1(Twa« 
652,  mvra.  Travelers'  Ins.  Co.  v.  Jones,  80  Ga.  541, 
and  Shaffer  v.  Travelers'  Ins.  Co.  (111.)  22  N.  E.  589, 
infra,  V.,  were  distinguished  upon  the  ground  that 
in  both  cases  the  assured  proceeded  to  do  an  act 
voluntarily  which  was  fraught  with  danger,  and 
the  injury  resulted  therefrom,  and  was  what  would 
have  been  reasonably  expected  to  follow  the  act 
done.  • 

Cnusual  aud  unexpected  results,  not  the  logical 
outcdme  of  the  exposure,  are  not  to  be  considered 
as  having  been  caused  by  voluntary  exposure  to 
unnecessary  danger,  within  the  meaning  of  sucb  a 
conditiun. 

Thus,  one  who  bad  visited  a  house  of  111- fa  roe 
and  passed  out  to  the  street  therefrom  at  about 
midnight,  when  he  was  killed  in  a  controversy 
arising  about  the  payment  for  a  hack.  In  which  bis 
companion  touk  the  principal  part,  will  not  be 
held  to  have  voluntarily  exposed  himself  thereby 
to  unnecessary  danger  so  as  to  prevent  a  recovery 
upon  an  accident-insurance  policy  conditioned 
against  liability  in  case  of  injury  or  death  from 
such  exposure.  Jones  v.  United  States  Mut.  Acci. 
Asso.  U2  Iowa,  652. 
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untary  exposure  to  unnecessary  danger."  Such 
is  not  the  law. 

Miller  v.  American  Mut.  Acct.  Ins.  Co.  92 
Tenn.  187,  20  L.  R.  A.  765;  Paul  v.  Travelers' 
Ins.  Go,  112  N.  Y.  472,  3  L.  R.  A.  443. 

There  is  the  knowledge,  common  to  all  men, 
of  the  dangerous  propensities  of  animals  of 
this  nature. 

Dickson  Y.  McCoy,  39  N.  Y.  400;  Barnum  ▼. 
Terpening,  75  Mich.  ^1\' Linnehan  v.  Samp- 
son,  126  Mass.  510.  30  Am.  Rep.  692. 

•  By  **vicious  propensity"  is  meant  a  propen- 
sity to  do  any  act  that  might  endanger  the 
safety  of  the  persons  and  property  of  others  in 
«  given  situation. 

Keshan^.  Gates,  2  Thomp.  &  C.  289;  McTl- 
mine  v.  Lantz,  100  Pa.  586,  45  Am.  Rep.  400; 
Hammond  v.  Melton,  42  111.  App.  186;  Keshan 
V.  Oates,  2  Thorap.  &  C.  288. 

There  is  evidence  coming  from  the  plaintiflf 
that  he  had  some  actual  knowledge  of  the  dan- 
gerous propensities  of  this  bull,  and  sufficient 
to  put  him  upon  his  guard. 

Cockerham  v.  Nixon,  88  N.  C.  (11  Ired.  L.) 
269;  Rogers  v  Rogers,  4N.  Y.  8.  R.  373;  Rider 
y.  Wldte,  65  N.  Y.  54,  22  Am.  Rep.  600. 

It  is  the  propensity  to  commit  mischief  that 
constitutes  the  danger,  and  therefore  it  is  suffi- 
cient if  the  owner  has  seen  or  heard  enough  to 
convince  a  man  of  ordinary  prudence  of  the 
anjmars  inclination  to  commit  the  class  of  in- 
juries complained  of. 

Reynolds  v.  Hussey,  64  N.  H.  64, 

As  a  prudent  man  he  should  have  sent  the 
dog  to  drive  the  animal.  He  knew  that  it  was 
the  prudent  way,  and  that  the  dog  would  do 
the  work,  and  all  danger  be  avoided,  and  in 
law  he  was  bound  to  take  the  more  prudent 
course. 

Travelers'  Ins.  Go.  v.  Jones,  80  Ga.  541; 
Standard  Life  &  Aeci.  Ins.  Co.  v.  Jones,  94 
Ala.  434;  Bean  v.  Employers'  Liability  Assiir. 
Corp.  50  Mo.  App.  459;  Smith  v.  Pr^erred 
Mut.  Acci.  Asso.  104  Mich.  635. 

Change  of  occupation  means  engaging  in 
another  employment  as  a  usuhI  business. 

Stone  V.  United  States  Casualty  Co.  34  N.  J. 
L.  871. 

Should  the  jury  find  that  at  the  time  plain- 


tiff was  insured  by  the  defendant  he  was  en- 
gaged in  other  occupation  in  addition  to  that 
of  secretary  and  treasurer  of  the  firm  with 
which  he  was  connected,  and  did  not  disclc^e 
that  fact  to  the  agent  of  the  defendant,  and 
thereby  secured  a  more  favorable  rating  tb&n 
he  would  had  he  disclosed  all  the  facts,  he 
can  recover  no  greater  sum  than  he  would  have 
been  insured  for  under  a  more  hazardous  risk. 

Standard  Life  dt  Aeci.  Co.  v.  Taylor,  12  Tex. 
Civ.  App.  887. 

The  court  erred  in  his  charge  to  the  jury  in 
leaving  the  question  whether  or  not  Mr.  John- 
son was  a  farmer  at  the  time  of  his  injury. 

Williams  y.  United  States  Mut.  Aeci.  As^k 
133  N.  Y.  366;  Miller  v.  TraveUrs'  Ins.  Co.  39 
Minn.  548. 

Mr.  Emanuel  T.  Berber,  with  Messrs. 
Sloman  &  Groesbeckt  for  defendant  in 
error: 

The  instruction  as  to  voluntary  exposure  to 
unnecessary  danger  was  correct. 

Gotten  V.  Fidelity  &  C.  Co.  41  Fed.  Rep.  506; 
Manufacturers'  Acci.  Indemnity  Co.  v.  Dorgan, 
16  U.  S.  App.  290,  58  Fed.  Rep.  952,  7  C.  C. 
A.  581.  22  L.  R.  A.  620. 

The  defense  of  change  of  occupation  was 
clearly  and  intelligently  submitted  to  the  jury 
upon  the  theory  of  the  defense.  The  court 
even  thrust  the  burden  upon  the  plaintiff,  in- 
stead of  the  defendant,  contrary  to  the  deci- 
sions of  this  court.  '  • 

Hess  V.  Preferred  Masonic  Mut.  Aeci.  Asso. 
(Mich.)  8  Det.  L.  N.  906;  Emlaw  v.  Tratders* 
Ins.  Co.  108  Mich.  554. 

Grant,  J.,  delivered  the  opinion  of  the 
court: 

1.  Counsel  urge  that  the  court  erred  in  not 
directing  a  verdict  for  the  defendant,  on  the 
gr6und  that  the  plaintiff  had  voluntarily  ex- 
posed himself  to  unnecessary  danger.  The 
complete  answer  to 'this  is  that  counsel  pre- 
ferred no  such  request  at  the  trial.  The  case 
was  tried  upon  the  theory  that  upon  this  point 
the  question  belonged  to  the  jury  to  decide. 
This  question  is  therefore  not  before  us. 

2.  Error  is  alleged  upon  the  following  por- 
tion of  the  instructions:     "In  order  to  make 


Nor  does  one  wbo  while  iDtoxlcated  accosts  a 
wofnan  in  the  street,  and  persists  in  doinfr  so  Id  the 
face  of  remonetrauces,  whereupon  he  is  knocked 
down  and  seriously  injured  by  a  man  who  thinks 
lie  has  a  rifrht  to  protect  her,  thereby  wilfully  ex- 
pose himself  to  unnecessary  danger  or  peril  within 
a  condition  in  an  accident-insurance  policy  against 
liability  for  Injury  caused  by  such  exposure.  Malr 
V.  Railway  Pass.  Assur.  C!o.  37  L.  T.  N.  S.  358. 

And  a  passenger  upon  cf  railroad  train  did  not 
voluntarily  expose  himself  to  unnecessary  danger 
within  the  meaning  of  a  condition  in  such  a  policy 
against  liability  for  injuries  caused  by  such  expos- 
uie.  where  the  train  stopped  on  a  bridge,  because 
the  draw  was  open  and  he  went  to  the  front  plat- 
form of  the  coach  and  stepped  ofT  through  a 
hole  m  the  floor  of  the  bridge,  causing  his  death, 
where  others  also  got  out  of  the  coach.someof  them 
in  advance  of  him,  and  the  bridge,  with  the  excep- 
tion of  such  hole,  was  entirely  safe.  Burkhard  v. 
Travelers'  Ins,  Co.  102  Pa.  282,  48  Am.  Rep.  205. 

V.  What  constitutes;  particular  cases. 

The  question  of  voluntary  exposure  to  unneces- 
sary danger,  within  the  meaning  of  a  condition 
40  L.  R.  A. 


against  liability  in  an  accident-insurance  policy,  is 
one  of  fact  for  the  Jury,  under  proper  instructions 
from  the  court.  Carpenter  v.  American  Aocf.  Co. 
4B  S.  C.  541;  FIDELITY  &  G.  Co.  v.  Chambers. 

And  where  there  is  a  demurrer  to  the  evidenoeit 
Is  a  question  for  the  trial  Judge.  Fidelitt  &  C 
Co.  V.  Chambers. 

Thus,  whether  crossing  a  railroad  track  In  front 
of  an  advancing  train  Is  or  is  not  negligence  or 
voluntary  exposure  to  unnecessary  risk  is  a  ques- 
tion materially  dependent  on  the  circumstances  of 
the  case,  the  distance  to  be  covered,  and  the  speed 
at  which  the  train  was  approaching;  and  where 
the  distance  across  was  only  12  feet  there  ia  no  er- 
ror in  leaving  it  to  the  Jurj'  under  proper  instruc- 
tions. Traders'  &  T.  Acci.  Co.  v.  Wagley,  45  U.  S. 
App.  39,  74  Fed.  Rep.  457,  20  C  .C.  A.  688. 

And  the  question  whether  the  assured  volun- 
tarily exposed  himself  to  unnecessary  danger 
within  the  meaning  of  such  a  condition  is  one  of 
fact  for  the  Jury  where,  in  crossing  a  railroad  con- 
sisting of  three  tracks,  after  he  had  got  upon  the 
ftrst  track  he  was  called  to  by  several  persons  from 
different  directions  to  look  out  for  tbe  train,  and  in- 
stead of  stopping  to  ascertain  where  it  was  he  took 
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Jbis  act  upon  this  occasion  a  voluDtary  exposure 
to  unnecessary  danger,  he  must  have  acted 
-with  ^ross  or  wanton  negligence,  or,  other- 
wise, it  was  not  a  voluntary  exposure  to  un- 
necessary danger."  In  this  connection  the 
court  also  charged  as  follows:  "I  charge  you 
also  that  a  voluntary  exposure  means  a  con- 
scious or  intentional  exposure.  If  the  insured 
in  this  case  believed  or  had  good  reason  to  be- 
lieve that  he  was  endangering  his  safety  by  at- 
tempting to  drive  this  bull  from  this  inclosure, 
then  I  charge  you  that  he  cannot  recover.  If, 
on  the  other  hand,  he  did  not  believe  or  had 
any  reason  to  believe  that  there  was  any  dan- 
^r  to  himself  in  that  attempt,  then  I  charge 
you  that  it  was  not  a  voluntary  exposure  to 
unnecessary  danger."  This  charge  is  sustained 
by  the  authorities.  Mantffacturers'  Acci.  In- 
demnity Co.  V.  Dorgan,  16  U.  S.  App.  290,  58 
Fed.  Rep.  952,  22  L.  R.  A.  620.  That  case 
was  taken  to  the  circuit  court  of  appeals  and 
affirmed,  all  the  Judges  concurring  in  the  opin- 
ion. 7  C.  C.  A.  588.  See  also  2  Bacon,  Ben. 
Soc.  §  492,  where  will  be  found  a  full  citation 
of  authorities 

8.  Was  plaintiff  engaged  in  an  occupation 
more  hazardous  than  that  in  which  he  was 
classified  in  the  policy?  The  defendant  re- 
quested the  court  to  instruct  the  jury  that 
plaintiff  was  in  fact  engaged  in  the  more  haz- 
ajrdous  employment;  also,  that  if  they  found 
that  he  was  engaged  in  another  occupation  in 
■addition  to  that  of  secretary  and  treasurer,  and 
did  not  disclose  that  fact  to  the  defendant,  he 
could  recover  only  the  lesser  sum  under  the 
more  hazardous  risk.  These  requests  were  re- 
fused, and  the  jury  instructed  that  if  the  plain- 
tiff had  ceased  to  belong  to  the  occupation  in 
which  he  was  insured,  and  had,  in  fact,  be- 
come a  farmer,  he  could  only  recover  for  the 
more  hazardous  occupation.  The  question  is 
one  of  fact,  to  be  determined  by  the  court  only 
when  there  is  tio  dispute  as  to  the  evidence, 
and  but  one  rational  conclusion  can  be  drawn 
therefrom.  A  man  may  be  engaged  in  two  or 
more  occupations,  in  which  case  be  can  only 
recover  for  injury  received  in  the  employment 
for  which  he  is  insured.  Standard  Life  db 
Aeei.  Ins.  Co.  v.  Taylor,  12  Tex.  Civ.  App.  887. 
The  provisions  of  the  policy  in  that  case  were 
similar  to  those  in  this.  Taylor  was  insured 
as  a  blacksmith,  employed  by  a  railroad  com- 


pany. In  fact,  he  also  acted  as  a  switchman 
and  car  coupler,  occupations  more  hazardous 
than  blacksmithiog.  Held,  that  recovery  for 
injuries  received  while  acting  as  a  switchman 
or  coupler  must  be  limited  to  the  increased 
hazard.  We  think  there  was  no  evidence 
tending  to  show  that  plaintiff  was  a  farmer, 
within  the  terms  of  the  policy,  until  his  em- 
ployers, Hull  Bros.,  had  ceased  to  do  business. 
The  fact  that  he  lived -upon  his  farm,  and  car- 
ried it  on  through  others,  does  not  make  him 
a  ''farmer,"  within  the  meaning  of  that  term 
as  used  in  these  accident  policies.  He  was  at 
home  only  from  Saturday  night  to  Monday 
morning,  and  on  Wednesday  night,  of  each 
week.  There  is  no  testimony  to  show  that 
during  that  time  he  was  engaged  in  the  actual 
work  of  a  farmer,  so  as  to  incur  the  more  haz- 
ardous risks  incident  to  that  business.  It  does 
not  follow  that  plaintiff's  policy  lapsed  when 
bis  regular  employment  with  Hull  Pros,  ceased, 
or  that  he  had  necessarily  become  a  farmer  or 
engaged  in  the  business  of  farming  by  spend- 
ing his  time  at  his  home  when  the  necessity 
for  his  being  in  Detroit  had  ceased.  Stone  v. 
United  States  Casualty  Co.  34  N.  J.  L.  871. 
In  that  case  a  school  teacher,  out  of  employ- 
ment, had  let  contracts  for  the  erection  of  two 
dwellings  for  his  own  use,  and,  while  over- 
looking one,  fell,  and  was  killed.  Held,  that 
he  had  not  changed  his  employment,  but  was 
engaged  in  an  individual  act.  which  did  not 
avoid  the  policy.  See  also  2  Bacon,  Ben.  Soc. 
491;  Ilessv.  Preferred  Masonic  Mut.  Acd.  Asso. 
(Mich.)  70  N.  W.  460,  post,  4*4. 

There  was  testimony  tending  to  show  that 
plaintiff  had  not  changed  his  occupation.  Tne 
letters,  upon  which  considerable  reliance  is 
placed,  were  not  written  by  the  plaintiff  him- 
self, or  dictated  by  him,  but  were  written  by 
his  sister-in-law  while  he  was  suffering  from 
his  injuries.  They  are  explained  by  him  and 
by  her  in  such  a  manner  that  they  were  prop- 
erly left  to  the  jury,  in  connection  with  the 
other  testimony,  to  determine  their  exact 
meaning.  There  was  sufficient  conflict  in  ttie 
evidence  to  justify  the  submission  of  the  ques- 
tion to  the  jury. 

The  judgment  is  affirmed. 

The  other  Justices  concur. 


a  faster  pace  and  crossed  the  second  track,  and 
vras  struck  by  tbe  train  and  killed  upon  crossinff 
tbe  third.  Duncan  v.  Preferred  Mut.  Aoci.  Asso. 
27  Jones  &  S.  145. 

And  one  who  has  occasion  to  cross  rail  way  tracks 
In  order  to  reach  a  point  for  which  he  has  started, 
and  as  he  is  about  to  do  so  observes  a  train  ap- 
proaching from  the  south  upon  the  easterly  track 
iind  waits  for  it  to  pass,  and  then,  without  taking:  the 
precaution  to  notice  a  train  which  is  comintr  to- 
ward him  from  the  north  upon  the  track  next  to 
him,  starts  forward  and  is  immediately  struck  and 
killed,  does  not  voluntarily  expose  himself  to  un- 
necessary danger  within  the  meaning:  of  such  a 
condition.  Lehman  v.  G  reat  Eastern  Casualty  &  I. 
Co.  7  App.  Div.  424. 

8o,  a  person  found  on  a  dark  night  between  the 
station  platform  and  the  railroad  track  with  his  lefrs 
crushed  by  the  wheels  of  a  car  when  tbe  train  has 
but  just  started  cannot  be  said,  as  a  matter  of  law, 
to  have  voluntarily  exposed  himself  to  unnecessary 
dan^r  within  the  meaniner  of  a  condition  in  such 
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a  policy  against  liability  for  injury  caused  by  such 
exposure.  Anthony  v.  Mercantile  Mut.  Acci.  Asso. 
l«2MasB.864,26L.  R.  A.  406. 

And  one  who  was  hit  by  a  detached  car  which 
had  been  kicked  along  the  track  by  an  engine 
the  sight  of  which  was  cut  off  by  bis  umbrella 
while  crossing  the  track  at  a  quick  pace  at  a  place 
where  from  one  to  two  thousand  persons  had 
crossed  daily  for  years,  though  notice  had  been 
posted  up  by  ttie  railroad  company  to  prohibit  it, 
was  not  thereby  voluntarily  exposing  himself  to 
unnecessary  danger,  hazard,  or  perilous  adventure, 
within  the  meaning  of  an  accident-insurance 
policy  containing  a  condition  against  liability  in 
case  of  injury  from  such  exposure.  Keene  v. 
New  England  MuL  Acci.  Asso.  161  Mass.  149. 

In  Keene  v.  New  England  Mut.  Acci.  Asso.  161 
Mass.  149,  mtpra^  Tuttle  v.  Travelers*  Ins.  i)o.  134 
Mass.  175,  45  Am.  Rep.  216,  infra,  was  distinguished 
upon  the  ground  that  in  that  case  the  person  in- 
jured made  the  railroad  track  his  place  for  travel, 
and  did  so  unnecessarily. 
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I.  A  bank  cashier  does  not,  as  mat- 
ter of  law,  lose  his  rig^ht  to  recover 

under  an  accident-insurance  policy  providing 
tbac  It  shall  be  wholly  void  as  to  all  accidents 
occurring  while  entrafired  in  any  professional  em- 
ployment or  exposure  not  rated  as  a  preferred 
occupation,  by  sawing  off  blocks  from  a  board 
for  bis  own  use. 
8.  An  accident-insurance  company  has 
the  burden  of  proving,  in  an  action  against 
it  upon  a  policy,  that  an  injury  to  plaintiff  shown 
to  be  the  result  of  an  accident  was  within  some 
exception  oamed  in  the  policy. 

3.  That  a  bank  cashier  insured  agrainst 
accidents  by  a  policy  providing  that  it 
shall  be  void  as  to  all  accidents  occurring  while 
engaged  in  any  profession,  employment,  or  ex- 
posure not  rated  a  preferred  occupation,- uses  a 
buzz-saw,  will  not  prevent  a  recovery  for  an  ac- 
cident caused  by  his  slipping  and  falling  against 
the  saw  after  he  had  ceased  t<rupe  It. 

4.  An  inconsistency  in  the  instructions 
due  to  the  fact  that  some  instructions  are  more 
favorable  to  one  of  the  parties  than  he  is  en- 
titled to  is  not  available  to  such  party. 

iOranU  J.,  diSHcnts.) 

(March  23. 1897.) 


ERROR  to  the  Circuit  Court  for  St.  Joseph 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  acci- 
dent insurance.     Affii'^ned. 

The  facts  are  stated  in  the  opinion. 

MeHftrs.  H.  P.  Stewart  and  Moore  & 
Moore,  for  plaintiff  in  error* 

Plaintiff  was  injured  while  engaged  in  oper- 
ating a  buzz  saw  in  violation  of  his  policy  of 
insurance,  and  therefore  cannot  recover. 

Kiiapp  V.  Preferred  Mui.  Acci.  Asw.  53  Hun, 
84;  American  Acci.  Co.  v.  Carson  (Ky.)  SO  S. 
W.  879;  Hull  v.  Equitable  Acci.  Asgo.  41  Minn. 
231;  Duran  v.  Standard  L.  &  Acci.  Ins.  Co.  63 
Vt.  437,  13  L.  R.  A.  637. 

Plaintiff  was  injured  because  he  voluntarily 
exposed  himself  to  unnecessary  danger. 

Plaintiff's  injury  was  the  result  of  his  own 
negligence. 

Tultle  V.  Travellers'  Ins.  Co.  134  Mass.  175. 
45  Am.  Rep.  SlQiNeillv.  Travellerf^  Ins.  Co.  7 
Out.  A  pp.  Rep.  573;  Cornish  v.  Accident  /«*. 
Co.  L.  R.  23  Q.  B.  Div.  453;  SawtdVe  v.  Rail- 
way Pass.  Assur.  Co.  15  Blatchf.  216;  Morel  v. 
Mississippi  Valley  L.  Ins.  Co.  4  Bush,  535; 
Shaffer  v.  Trailers*  Ins.  Co.  31  111.  App.  112. 

The  court  erroneously  charged  the  jury  that 
the  plaintiff  was  not  bound  to  show  that  be 
had  complied  with  the  terms  of  the  policy,  but 
the  burden  was  upon  the  defendant  to  show 
that  he  had  not. 

A  condition  precedent  is  something  that 
must  take  place  before  a  liability  can  exist. 
In  other  words,  the  plaintiff  must  show  that 
he  has  complied  with  all  the  provisions  and 


So,  one  who  while  on  bis  way  home  croEsed  a  rail- 
road trestle  bridge  which  waa  much  frequented  by 
f oot  pa.«senger8,  and  was  reasonably  sale  for  use  as 
a  bridge  over  the  creek  which  it  spanned,  having  a 
walk  and  railing  on  one  side.and  fell  from  the  bridge 
and  received  injuries  from  which  he  died,  cannot 
be  held,  as  a  matter  of  law,  to  have  voluntarily  ex- 
posed himself  to  unnecessary  danger  within  the 
meaning  of  an  accident  insurance  policy  condi- 
tioned against  liability  in  case  of  injury  from  such 
exposure.  Follis  v.  United  States  Mut.  Acci.  Asso. 
94  Iowa,  436,  28  L.  R.  A.  78. 

And  the  question  whether  an  attempt  to  board  a 
street  car  by  the  front  platform  while  the  car  was 
moving  at  a  very  slow.rate  of  speed  was  a  volun- 
tary exposure  to  unnecessary  danger  within  the 
meaning  of  such  a  condition  in  an  accident- insur- 
ance policy  is  one  for  the  determination  of  the  jury 
as  a  matter  of  fact.  Johanns  v.  National  Acci. 
Soo.  16  App.  DIv.  104. 

And  so  is  the  question  whether  or  not  the  ef- 
forts of  an  insured  person  to  get  on  a  train  mov- 
ing at  a  rapid  rate  was  a  voluntary  exposure  to 
unnecessary  danger  witbin  the  meaning  of  such  a 
condition.  Pacific  Mut.  L.  Ins.  Co.  v.  Snowden,  12 
U.  S.  App.  :04.  58  Fed.  Rep.  342,  7  C.  C.  A.  284. 

And  the  fact  that  a  person  who  had  gone  into  a 
train  house  to  t)ecome  a  passenger  on  a  train,  and 
who  was  afterwards  found  dead  upon  the  track 
imraediatc'ly  after  the  passing  of  the  rear  car  of  a 
train,  was  doing  a  dangerous  act  In  leaving  a  car 
while  it  was  in  motion  is  not.  In  the  absence  ot  evi- 
dence as  to  the  cause  of  his  fall,  conclusive  proof 
that  he  voluntarily  exposed  himself  to  unneces- 
sary danger,  within  the  meaning  of  such  a  condi- 
tion, and  does  not  sustain  the  burden  of  proof 
thereon  restmg  upon  the  insurance  company,  this 
being  a  question  for  the  jury  and  not  for  the 
court.  Baden  f eld  v.  Massachusetts  Mut.  Acci. 
Asso.  154  Mass.  77, 13  L.  R.  A.  283. 
40  L.  K.  A. 


Bo,  in  Sutherland  v.  Standard  L.  &  Acci.  Ins.  Co. 
87  Iowa,  505,  which  was  an  action  upon  an  accident- 
insurance  policy  conditioned  against  liability  in 
case  of  Injury  from  unnecessary  exposure  to  dan- 
ger, it  was  held  that  the  question  whether  the  fact 
that  the  assured  was  riding  on  the  rear  platform  of 
a  railroad  car  showed  such  want  of  care  as  to  de- 
feat a  recovery  Is  one  for  the  Jury,  and  does  not 
of  itself  show  such  want  of  care  as  to  defeat  a  re- 
covery. 

In  Sutherland  v.  Standard  L.  &  Acci.  Tns-  Co.  97 
Iowa,  505,  wa^a^  Bon  v.  Railway  Pass.  Assur.  Co. 
58  Iowa,  667. 41  Am.  Uep.127,  in/ra.  was  distinguished 
upon  the  ground  that  In  that  case  the  person  in- 
jured stood  on  the  steps  of  the  platform. 

And  in  Pratt  v.  Travelers'  Ins.  Co.  (N.  Y.I  cited 
in  7  Am.  L.  Rev.  505,  which  was  an  action  upon 
an  accident-insurance  policy  conditioned  against 
liability  for  injury  caused  by  wilful  exposure  or 
want  of  due  care,  it  was  held  that  It  is  for  the  jury 
to  say  whether,  if  the  assured,  who  was  smoking 
when  getting  on  the  train,  was  passing  In  the 
dark  from  the  ladies*  car  into  the  smoking 
car  for  the  purpose  of  continuing  to  smoke, 
he  was  careless  or  In  the  exercise  of  due 
care. 

So,  riding  upon  the  platform  of  a  railway  car 
running  from  15  to  30  miles  an  hour  is  nor,  as  mat- 
ter of  law,  a  voluntary  exposure  to  unnecefisary 
danger  within  the  meaning  of  a  condition  in  an  ac- 
cident-insurance policy  against  liability  for  injury 
caused  by  such  exposure.  Travelers'  las.  Co.  v. 
Mitchell,  47  U.  S.  App.  260, 78  Fed.  Rep.  754,  24  C.  C. 
A.  305. 

And  for  one  to  attempt  to  get  on  a  train  of  car& 
while  it  is  moving  not  faster  than  a  man  could 
walk,  when  by  some  means  he  falls  under  the  car& 
and  is  killed,  though  an  Imprudent  act  is  not  a 
wilful  and  wanton  exposure  of  himself  to  an  un- 
necessary danger  or  peril  within  the  meaning  of  a 
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conditions  of  the  policy  before  the  defendant 
can  be  made  liable. 

I  Bouvier,  Law  Diet.  313;  Stone  v.  Ellis,  9 
Oush.  95;  JennessY.  Straw,  35  Mich.  21. 
On  petition  for  rehearing. 

That  a  man  who  operates  a  buzz  saw,  and  is 
unskilled  in  the  use  of  it, — so  unskilled  that  he 
■does  not  know  how  to  start  or  stop  it, — is  not 
using  due  diligence  for  his  personal  safety  and 
protection,  seems  to  us  self-evident. 

Morel  V.  Mississippi  Valley  L,  Ins.  Go.  4 
Bush,  535. 

Knapp  V.  Preferred  Mut.  Aeci.  Asso.  53 
Hun,  84,  accords  with  the  express  decisions  of 
many  of  the  accident  insurance  decisions  of 
the  country,  and  in  spirit  with  them  all. 

Niblack,  Mut.  Ben.  Soc.  §  409;  Stone  v. 
United  Slates  Casualty  Co.  34  N.  J.  L.  871; 
Union  Mut.  Acci.  Asso.  v.  Ftoliard,  134  III. 
228,  10  L.  R.  A.  383;  I^orih  American  U  & 
Acci.  Ins.  Co.  v.  Burroughs,  69  Pa.  43,  8  Am. 
Rep.  212;  Travellers'  Preferred  Acci.  Asso.  y. 
Kelsey,  46  111.  App.  371;  Neafie  v.  Manufac- 
turers* Acci,  Indemnity  Co.  55  Hun,  11  Ij  Eg- 
geiiberger  v.  Guarantee  Mut.  Acci.  Asso.  41  Fed. 
Rep.  172;  Kinney  v.  Baltimore  dh  0,  Belief 
Asso.  35  W.  Va.  886,  15  L.  R.  A.  142;  Stand- 
ard L.  iSt  Acci.  Ins.  Co,  v.  Martin,  138  Ind. 
37S:  Summers  v.  United  States  Ins.  A.  dbT.  Co. 
13  La.  Ann.  504;  1  Am.  &  Eng.  Enc.  Law, 
p.  303;  National  Acci.  Soc,  v.  Taylor,  42  III. 
App.  99. 

Messrs.  Howard,  Roos,  A  Howard,  for 
defendant  in  error: 

In  order  to  constitute  a  change  of  occupa- 


tion, the  change  must  be  of  a  permanent, 
rather  than  of  an  incidental,  nature. 

Niblack,  Mut.  Ben.  Soc.  2d  ed.  ^  786;  Union 
Mut.  Acci.  Asso.  V.  lYohard,  134  111.  228,  10 
L.  R.  A.  883;  Stone  v.  United  States  Casualty 
Co,  34  N.  J.  L.  371;  Promdence  L.  Ins.  del.  Co, 
V.  Martin,  32  Md.  310;  North  American  L.  dt 
Acci.  Ins.  Co.  v.  Burroughs,  69  Pa.  48;  Tucker 
V.  Mutual  Ben.  Life  Co.  50  Hun,  50;  National 
Acci.  Soc.  V.  Taylor,  42  111.  App.  97;  Travel- 
lers* Preferred  Acci.  Asso.  v.  Kelsey,  46  111. 
App.  371;  Hess  v.  Van  Auken,  11  Misc.  422. 

Voluntary  exposure  to  unnecessary  danger 
means  wanton  or  grossly  imprudent  exposure. 

Manufacturers*  Acci,  Indemnity  Co.  v.  Dor- 
gan.  16  U.  8.  App.  290,  58  Fed.  Rep.  945,  22 
L.  R.  A.  620,  7  C.  C.  A.  581;  Schneider  v. 
Provident  L.  Ins.  Co.  24  Wis.  28,  1  Am.  Rep. 
157. 

In  order  for  the  plaintiff  to  voluntarily  ex- 
pose himself  to  unnecessary  danger,  there  must 
be  such  an  exposure  as  is  beyond  the  ordinary 
or  a  wanton  piece  of  gross  carelessness. 

Manufacturers*  Acci.  Indemnity  Co,  v.  Dor- 
gan,  16  U.  S.  App.  290,  58  Fed.  Rep.  945,  22 
L.  R.  A.  620,  7  C.  C.  A.  581. 

The  exposure  must  be  intentional,  as  where 
one  acts  so  recklessly  and  carelessly  as  to  show 
an  utter  disregard  of  a  known  danger. 

DeLoyy.  Travelers'  Ins.  Co.  171  Pa.  1;  Fidel- 
ity dt  a  Co.  y. Chambers,  98  Va.  188,  40  L.  R.  A. 
432;  Keene  y.  New  England  Mut.  Acci.  Asso.  161 
Mass.  149;  Tuttle  v.  Travelers*  Ins.  Co.  184  Mass. 
175, 45  Am.  Rep.  316;  Schneider  y.  Provident  L. 
Ins,  Co.  24  Wis.  28, 1  Am.  Rep.  157;  Niblack, 


condition  in  an  insurance  policy  agrainst  liability 
thereon  In  case  of  injury  from  auch  exposure,  as 
his  act  cannot  be  Justly  eharaoterized  as  wilful  or 
wanton.  Schneider  v.  Provident  L.  Ins.  Co.  24 
Wis.  28, 1  Am.  Rep.  157. 

And  a  passenger  on  a  railway  train  who  was 
overcome  by  the  heat  of  the  car  or  affected  with 
nausea  which  impelled  him  to  go  out  on  the  plat- 
foiTu,  where  he  was  in  a  more  dangerous  position 
than  he  would  have  been  had  he  remained  in  the 
<:ar,  and  was  injured,  cannot  be  said,  as  matter  of 
law,  to  have  voluntarily  exposed  himself  to  un- 
necesfiary  dangi^r  within  rbe  meaning  of  a  condi- 
tion in  an  accident-lngurance  policy  against  liabil- 
ity for  injury  in  case  of  such  exposure.  Marx  v. 
Travelers'  Ins.  Co.  39  Fed.  Hep.  321. 

Whefher  he  voluntarily  exposed  himself  to  un- 
necessary danger  within  the  meaning  of  such  con- 
dition Is  a  question  for  the  Jury.  Marx  v.  Trav- 
elers' Ins.  Co.  89  Fed.  Rep.  321. 

And  one  who  approached  an  arriving  railroad 
train  at  a  rapid  rate  for  the  purpose  of  getting  the 
mail  bag  for  the  postmaster,  making  an  effort  to 
check  his  speed  as  he  reached  a  sloping  bank  which 
led  down  to  the  side  track  of  the  railroad,  in  doing 
which  he  stumbled  and  came  in  collision  with  the 
«ngine,  whereby  he  was  killed,  will  not  be  held  to 
have  been  guilty  of  voluntarily  exposing  himself  to 
unnecessary  danger  within  the  meaning  of  such  a 
condition,  though  he  was  a  volunteer,  and  it  was 
not  a  part  of  his  duty  to  get  the  mall  bag.  Equita- 
ble Acci.  Ins.  Co.  V.  Osbom,  90  Ala.  201,  13  L.  R.  A. 
287. 

So.  one  who  rides  in  a  bicycle  race,  and  is  injured 
thereby,  cannot  be  said,  as  a  matter  of  law,  to  have 
voluntarily  exposed  himself  to  unnecessary  danger 
by  entering  into  the  race,  within  the  meaning  of  a 
condition  of  an  accident-insurance  policy  against 
liability  for  injuries  caused  by  such  exposure. 
Keeffe  v.  National  Acci.  Soc  4  App.  Div.  392. 

The  question  in  such  case  is  one  of  fact  for  the 
40  L,  R.  A. 


Jury.  Keeffe  v.  National  Acci.  Soc.  4  App.  Div. 
892. 

And  the  question  whether  a  person  who  goes  to 
work  upon  a  scaffold  knows  that  it  is  insecure,  is 
one  for  the  Jur3\  in  an  action  upon  an  accident- 
insurance  policy  conditioned  against  liability  for 
injuries  caused  by  voluntary  exposure  to  unneces- 
sary danger.  Wilson  v.  Northwestern  Mut.  Acci. 
Asso.  53  Minn.  470. 

And  the  mere  act  of  cleaning  a  gun  not  known 
to  be  loaded  is  not  voluntary  exposure  to  unneces- 
sary danger  within  the  meaning  of  such  a  condi- 
tion, where  an  accident  results  from  an  unknown 
defect  in  the  gun.  Miller  v.  American  Mut.  Acci. 
Ins.  Co.  92  Tenn.  167,  20  L.  R.  A.  765. 

And  where  one  knew  that  a  mule  was  ill-tem- 
pered and  dangerous  and  addicted  to  kicking,  and 
yet  stood  near  her  hind  feet  and  slapped  her  on 
the  hip  in  a  way  calculated  to  provoke  her  to  kick, 
it  is  a  question  for  the  Jury  whether  or  not  he  ex- 
posed himself  voluntarily  to  unnecessary  danger 
within  the  meaning  of  a  condition  in  an  accident 
insurance  policy  against  liability  for  injury  caused 
by  such  exposure.  Carpenter  v.  American  Acci. 
Co.  46  S.  C.  641. 

While  the  general  rule  would  seem  to  be  that  the 
question  is  one  for  the  Jury,  as  above  stated,  how- 
ever, there  are  many  cases  which  seem  to  adopt  the 
rule  that  the  neglect  of  the  assured  may  be  so 
flagrantas  to  amount  to  voluntary  exposure  to 
unnecessary  danger  asti  matter  of  law. 

Thus,  a  person  acquainted  with  the  locality,  who 
drives  a  horse  and  carriage  in  which  be  is  riding  on 
a  dark  night  Into  a  place  where  there  is  a  network 
of  railroad  tracks,  where  he  is  run  over  by  a  train  of 
cars  and  killed,  knowingly  exposes  himself  to  un- 
necessary hazard  and  danger,  within  the  meaning 
of  a  condition  in  an  accident- insurance  policy 
against  liability  for  mjury  caused  by  such  expos- 
ure. Neill  V.  Travelers'  Ins.  Co.  7  Ont.  App.  Rep. 
578,  81  U.  C.  C.  P.  394. 
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Mut.  Ben.  Soc.  2d  ed.  704;  Bliss.  Ins.  1  400; 
May,  Ins.  1 530;  7  Am.  L.  Rev.  594. 

It  is  incumbent  on  the  company  in  such 
cases  to  prove  the  misconduct  and  negligence 
of  the  insured. 

Niblack,  Mut.  Ben.  Soc.  2d  ed.  704-707; 
KeeTu  V.  New  England  Mut,  Acci.  Asso,  161 
Mass.  149;  Freeman  v.  Travelers'  Im.  Co,  144 
572;  Baden f eld  v.  Massachusetts  Mut.  Acci, 
Asm,  154  Mass.  77,  13  L.  R.  A.  268;  Orrell  v. 
Hampden  F.  Ins.  Co.  V6  Gray,  431;  Cluff  v. 
Mutual  Ben.  L.  Ins.  Co.  99  Mass.  817,  13 
Allen,  308;  Bodsdon  v.  Guardian  L.  Ins.  G<».  97 
Ma&s.  144,  93  Am.  Dec.  73;  Campbell  v.  JViffw 
England  Mut.  L,  Ins.  Co.  98  Mass.  381;  Pierce 
v.  Cohasset  Mut  F.  Ins.  Co.  123  Mass.  572; 
Germain  v.  Brooklyn  L.  Ins.  Co.  30  Hun,  585; 
Bedman^r.jEina  Ins.  Co.  49  Wis.  431;  Oran- 
geri  L,  Ins.  Co.  v.  Brown,  57  Miss.  308,  34 
Am.  Rep.  448;  Jones  Mfg.  Co.  v.  Manufactur- 
ers' Mut,  F.  Ins.  Co.  8  Gush.  82,  54  Am.  Dec. 
772;  Daniels  v.  Hudson  River  F.  Ins,  Co,  12 
Cush.  416,  59  Am.  Dec.  192;  Uaskins  v.  Ham- 
ilton Mut.  Ins,  Co.  5  Gray,  432;  Mulryv.  Mo- 
hawk Valley  Ins,  Co.  5  Gray,  541,  66  Am.  Dec. 
380;  Piedmont  <t  A.  L,  Ins.  Co,  v.  Ewing,  92 
U.  S.  377,  23  L  ed.  610. 

The  plaintiff  was  standing  near  the  saw 
when  he  fell,  and  it  is  only  reasonable  to  sup- 
pose, in  the  absence  of  evidence  to  the  contrary, 
that  he  was  using  every  caution  commonly 
exercised  by  prudent  men,  and  was  not  ex- 
posing himself  voluntarily  and  knowingly  to 
danger. 

Badenfeld  v.  Massachusetts  Mut.  Acci.  Asso. 
154  Mass.  77,  13  L.  R.  A.  263;  Buesehing  v. 


St.  Louis  Gaslight  Co.  73  Mo.  219. 89  Am.  Rep. 
503;  Meadows  v.  Pacific  Mut.  L.  Ins.  Co.  129  Mo. 
76;  Hoyt  v.  Hudson,  41  Wis.  105,  22  Am.  Rep. 
714;  Gay  v.  Winter,  34  Cal.  158;  Parsons  v. 
Missouri  P.  R.  Go.  94  Mo.  286;  MaUoty  ▼. 
Travelers'  Ins.  Co.  47  N.  Y.  52,  7  Am.  Rep. 
410;  Lancaster  v.  Washington  L.  Ins,  Co.  62 
Mo.  121. 

Moore*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  the  defendant  to  recover 
for  the  loss  of  a  hand  which  was  cut  off  by 
coming  in  contact  with  a  buzz  saw.  The 
case  was  tried  by  a  jury,  who  rendered  a  ver- 
dict in  favor  of  plaintiff.     Defendant  appeals. 

When  the  plaintiff  was  insured  by  the  de- 
fendant, he  was  cashier  in  a  bank.  His  claim 
is:  That  he  wanted  a  cabinet  for  use  in  the 
bank,  and  went  to  a  planing  mill  to  have  some 
boards  sawed  off  with  which  to  make  the 
cabinet.  That  he  told  Mr.  Bloom,  an  em- 
ployee, what  he  wanted.  That  the  employee 
started  the  cut-off  saw,  and  cut  off  some 
boards  for  the  shelves,  and  took  them  to  the 
band  saw.  to  put  more  work  upon  them. 
That  while  the  employee  was  doing  this,  plain- 
tiff saw  the  ends  of  the  cherry  boards  on  the 
floor  near  the  cutoff  saw,  and  thought  he 
could  use  them  for  handles  to  the  cabinet,  and 
requested  a  fourteen-year-old  boy  to  saw  them 
off  for  him.  The  boy  started  the  saw,  but  did 
not  saw  off  the  blocks  as  plaintiff  expected 
him  to  do.  and  the  plaintiff  said  he  thought  he 
could  do  it  himself,  and  that  he  did  saw  them 
off.    That  after  he  had  sawed  off  the  blocks.. 


Aod.  death  of  the  aaeared  throuf^h  attempting  In 
broad  daylight  to  cross  the  main  line  of  a  railroad 
in  front  of  an  approaching  train,  by  which  he  was 
run  over  and  killed  at  a  place  where  there  was  no 
station  or  proper  croesing  and  no  obstruction  to 
prevent  a  person  about  to  cross  from  seeing  an  ap- 
proaching train,  falls  within  a  condition  in  an  ac- 
cident-insurance policy  against  liability  for  acci- 
dents happening  by  exposure  of  the  Insured  to  ob- 
vious risk  of  injury,  in  the  absence  of  evidence  that 
he  was  short  sighted  or  deaf.  Cornish  t.  Accident 
Ins.  Co.  L.  K.  23  Q.  B.  Div.  453. 

So,  a  workman  upon  his  way  to  work,  whose  way  is 
obstructed  by  a  train  of  freight  cars  standing  across 
the  street,  voluntarily  exposes  bimeelf  to  unneces- 
sary danger  so  as  to  prevent  a  recovery  upon  an 
accideoMnsurance  policy  conditioned  against  lia- 
bility for  injuries  caused  by  such  exposure,  where, 
after  waiting  ten  or  fifteen  minutes,  he  attempts  to 
cross  through  the  train  by  climbing  upon  the  draw- 
beads  of  the  cars,  when  he  can  go  around  the  end 
of  the  train,  though  less  conveniently,  and  the  train 
is  moved,  and  his  foot  is  crushed  by  the  coming 
together  of  the  drawheads  or  bumpers  of  the  two 
cars  between  which  he  attempts  to  pass.  Bean  v. 
Employers'  Liability  Assur.  Corp.  50  Mo.  App.  450. 

And  where  a  person  who  has  crossed  a  railroad 
track  meets  two  others  about  100  feet  from  the 
track,  whom  he  warns  to  look  out  for  the  engine, 
after  which  he  turns  and  retraces  his  steps  and  goes 
upon  the  track  and  squats  or  kneels  down  upon  It 
and  is  run  over  by  a  train  moving  only  about  4 
miles  an  hour,  the  whistle  of  which  is  being  blown 
and  the  bell  rung,  the  locality  being  lighted  by  a 
electric  light.  It  is  a  case  of  voluntary  exposure  to 
unnecessary  danger  within  the  meaning  of  such  a 
condition  in  an  accident-insurance  policy,  whether 
the  act  was  one  of  suicide  or  not.  Williams  v. 
United  States  Mut.  Acci.  Asso.  183  N.  Y.  366. 
40  L,  R  A, 


And  walking  a  mile  and  a  half  on  a  dark  night  on 
a  6-foot  way  or  space  between  two  parallel  rail- 
road tracks  of  one  of  the  most  crowded  railroads^ 
in  England,  with  up  and  down  trains  constantly 
passing,  where  four  tracks  were  afterwards  found 
necessary  to  accommodate  the  traffic  amounts 
to  an  exposure  to  obvious  and  unnecessary  danger^ 
within  the  meaning  of  an  accident-Insurance 
policy  conditioned  against  liability  in  case  of  injury 
caused  by  such  exposure.  Lowell  v.  Accident  Ins. 
Co.  cited  In  29  U.  C.  C.  P.  231. 

So,  it  is  voluntary  exposure  to  unnecessary 
danger,  within  the  meaning  of  a  condition  in  an 
insurance  policy  against  liability  In  case  of  socli 
exposure,  to  attempt  to  cross  abridge  15  feet  hi^h 
upon  ties  from  10  to  12  inches  apart  with  no  walk 
or  planking  of  any  kind  or  any  railing,  on  a  dark 
night,  where  a  platform  or  walk  extended  the 
whole  length  of  the  bridge  on  the  opposite  side  with 
a  fence  or  railing  to  protect  persons  from  falling 
oflf,  upon  which  he  might  have  crossed.  Follis  v. 
United  States  Mut.  Acci.  Asso.  94  Iowa,  435, 28  L. 
R.  A.  78. 

And  one  who  in  walking  along  a  railroad  track 
stepsupon  a  trestle  several  feet  in  length  consist- 
ing of  crosskties  elevated  some 6  or  8 feet  above  the 
bottom  of  the  bridge  aod  requiring  several  steps 
from  one  cross-tie  to  another,  to  pass  over  it  on  a 
darK  and  rainy  night,  having  his  bands  filled  with 
packages,  knowing  that  it  is  dangerous,  and  who 
makes  a  misstep  and  falls  through,  seriously  injur- 
ing himself,  voluntarily  exposes  himself  to  un> 
necessary  danger  within  the  meaning  of  such  a 
condition  in  an  accident  insurance  policy,  where 
there  are  other  ways  to  reach  his  home,  though 
it  is  his  usual  route,  and  many  others  traveled  that 
way,  and  he  had  crossed  many  times  before. 
Travelers*  Ins.  Co.  v.  Jones,  80  Ga.  541. 

Nor  can  a  recovery  be  had  under  an  acddent 
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be  stood  close  up  to  the  table,  watchiDg  the 
boy,  who  was  about  20  feet  away,  piling 
lumber.  That  he  was  simply  waiting  b^  the 
side  of  the  table.  That  he  cannot  say  bow 
long  he  had  been  waiting;  it  may  have  been 
one  minute,  or  it  may  have  been  five.  That 
there  were  sawdust  and  little  blocks  of  wood 
on  the  floor.  That  he  stepped  on  something, 
and  stumbled,  and  lost  his  balance,  and  threw 
out  his  arms  to  save  himself  from  falling, 
when  his  wrist  came  in  contact  with  the  saw, 
and  his  htmd  was  cut  off.  He  further  testified 
that  when  he  told  the  proprietor  of  the  mill 
what  he  wanted  done,  he  was  requested  by 
him  to  show  Mr.  Bloom  how  he  wanted  the 
work  done,  and  that  he  went  into  the  mill  for 
that  purpose. 

One  of  the  defenses  interposed  was  that  the 
plaintiff  cut  off  bis  hand  purposely.  It  will 
not  be  necessary  to  discuss  that  defense,  be- 
cause the  jury  have  found  against  the  defend- 
ant upon  that  proposition.  The  other  de- 
fenses are  that  the  injury  occurred  while  the 
assured  was  doing  what  was  forbidden  by  the 
policy.  Its  terms  were:  **The  member  is  re- 
quired and  agrees  to  use  all  due  diligence  for 
his  personal  safety  and  protection ;"  that  the 
insurance  shall  not  cover  "voluntary  expos- 
ure to  unnecessary  danger;"  and  also  con- 
tained the  following  provision:  "Inasmuch  as 
eligibility  to  membership  in  this  association  is 
confined  by  its  charter  to  persons  whose  occu- 
pations are  comprised  within  the  classification 
commonly  known  as  *Preferred  Risks'  by 
casualty  companies,  a  copy  of  which  classifi- 
cation is  printed  upon  the  back  of  thjs  certifi- 


cate, it  is  therefore  agreed  that  this  certificate 
shall  be  wholly  void  as  to  all  accidents  occur- 
ring to  the  insured  when  engaged  in  any  pro- 
fession, employment,  or  exposure  not  herein 
rated  as  a  preferred  occupation."  It  is  the 
claim  of  the  defendant  that  the  insured  "waa 
engaged  in  a  profession,  employment,  or  ex- 
posure not  rated  as  a  preferred  occupation  in 
the  policy,'*  and  for  that  reason  cannot  re- 
cover; and  that,  as  a  matter  of  law.  the  judee 
should  have  so  determined,  and  directed  the 
jury  to  return  a  verdict  for  the  defendant, — 
citing  a  number  of  cases  in  support  of  that 
contention,  all  of  which  are  distinguishable 
from  the  case  here,  except  the  case  of  Knapp 
V.  Preferred  MxU.  Acci,  Asso,  58  Hun.  84. 
This  case  does  sustain  the  contention  of  ap- 
pellant, but  it  is  contrary  to  the  great  weight 
of  authority.  In  Niblack,  Mut.  Ben.  Soc. 
§  409,  it  is  said:  "A  change  of  occupation 
means  'an  engaging  in  another  employment  as- 
a  usual  business.'  It  does  not  apply  to  tem- 
porary employments  during  leisure  hours,  to 
acts  done  outside  of  one's  usual  and  ordinary 
business,  or  to  casual  employment  in  a  differ- 
ent business."  A  provision  of  a  policy  limited 
the  liability  of  the  company  to  a  less  sum  thau 
that  named  in  the  policy  if  the  insured  should 
be  iniured  in  any  occupation  or  exposure 
classed  as  more  hazardous  than  that  specified 
in  the  policy.  It  was  held  the  terms  "occupa- 
tion" or  "exposure"  classed  by  this  company 
as  more  hazardous  refer  to  distinct  classifled 
occupations  or  employments,  and  to  bring  the 
case  within  the  provision  limiting  the  liability 
of  the  company  the  assured  must  be  within 


policy  contaioinK  a  condition  sfralnst  liability  lo 
case  of  death  or  injury  in  coosequeoce  of  exposure 
to  any  obvious  or  UDnecessary  daoirer,  for  the  bill- 
log-  of  the  assured  by  a  railroad  train  while  he  was 
runninff  on  the  track  in  front  of  it  in  the  night  to 
fret  a  train  approaching  in  the  other  direction  on  a 
parallel  track.  Tuttle  v.  Travelers*  Ins.  Co.  134 
Mass.  175,  45  Am.  Hep.  816. 

And  in  such  a  case  a  claim  that  his  death  did  not 
happen  in  consequence  of  his  exposure  to  the  risk, 
but  from  a  new  force  or  power  which  intervened 
In  the  way  of  the  engine  coming  upon  him  without 
having  sounded  a  bell  or  whistle,  is  not  tenable. 
Tuttle  v.  Travelers'  Ins  Co.  134  Mass.  175, 45  Am. 
Bep.  316. 

And  an  intelllgeot  man,  in  the  exercise  of  his  own 
free  will  and  without  necessity  and  with  knowledge 
of  the  danger,  who  stands  upon  the  platform  of  a 
moving  railway  car  with  his  hands  in  his  pockets, 
or  upon  the  steps  of  the  platform  of  such  car  while 
the  train  Is  being  propelled  at  a  speed  of  about  25 
miles  an  hour,  voluntarily  exposes  himself  to  un- 
necessary danger  within  the  meaning  of  a  condi- 
tion in  an  accident- insurance  policy  against  liabil- 
ity in  case  of  injury  from  such  exposure,  where 
the  position  is  in  fact  dangerous.  Travelers*  Ins. 
Co.  V.  Mitchell,  47  U.  S.  App.  260,  78  Fed.  Kep.  754, 24 
CCA.  305.  See  also  Bon  v.  Railway  Pass.  Assur. 
Co.  56  Iowa,  664,  41  Am.  Rep.  127:  Sawtelle  v.  Kail- 
way  Pass.  Assur.  Co.  15  Blatchf.  216. 

So.  alighting  from  a  train  after  it  has  gone  from 
150  to  175  feet  beyond  the  station,  while  the  train  Is 
running  from  1  to  6  miles  an  hour,  whereby  the 
assured  is  injured,  is  a  voluntary  exposure  to  un- 
necessary danger  within  the  meaning  of  a  condi- 
tion in  an  accident-insurance  policy  against  liabil- 
ity for  mjury  from  such  exposure,  where  be  was 
on  the  train  when  it  pulled  into  the  station,  and 
could  have  then  got  off.  Smith  v.  Preferred  Mut. 
Acci.  Asao.  104  Mich.  634. 
40  L.  R.  A. 


And  jumping  from  a  freight  train  in  rapid 
motion,  on  which  one  is  riding  without  permission, 
is  an  exposure  to  unnecessary  danger  within  the 
meaning  of  such  a  condition  in  an  accident-insur- 
ance policy.  Sbevlin  v.  American  Mut.  Acci.  Asso. 
94Wi8. 180,  36L.  R.A.52. 

And  In  Southard  v.  Railway  Pass.  Assur.  Co.  34 
Conn.  574,  which  was  an  action  upon  an  accident 
insurance  policy  containing  a  condition  against 
liability  for  injury  caused  by  unnecessary  exposure 
to  danger  or  peril,  among  other  things  it  was  held 
that  where  the  insured  was  injured  Internally 
while  jumping  in  great  haste  from,  a  railroad 
car  at  a  station  and  running  a  considerable  dis- 
tance, which  action  was  not  necessary  to  his  safety, 
but  was  voluntarily  undertaken  to  effect  an  im- 
portant object  requiring  haste,  the  injury  was  not 
caused  by  accidental  means  within  the  meaning  of 
the  policy. 

So,  one  who  goes  to  work  upon  a  scaffold  which 
is  Insecure,  knowing  It  to  be  so,  exposes  himself  to- 
unnecessary  danger  so  as  to  prevent  a  recovery 
upon  an  accident- insurance  policy  conditioned 
against  liability  for  injuries  caused  by  such  ex- 
posure, where  he  is  injured  by  the  falling  of  such 
scaffold.  Wilson  v.  Northwestern  Mut.  Acci.  Asso. 
53  Minn.  470. 

And  an  Insured  person  who,  to  escape  the  police 
who  are  seeking  admittance  to  the  room  In  which 
he  Is,  attempts  to  let  himself  down  from  the 
window  to  the  sidewalk,  about  15  feet  below,  with 
a  piece  of  selvedge  about  6  inches  wide  torn 
from  bed  ticking  cloth,  which  breaks  and  let8  him 
fall,  causing  his  death,  voluntarily  exposes  himself 
to  unnecessary  danger  so  as  to  defeat  a  re- 
covery upon  an  accident-Insurance  policy  condi- 
tioned against  liability  in  case  of  Injury  or  death 
from  such  exposure.  Shaffer  v.  Travelers^  Ins.  Co. 
81  111.  App.  112. 

And  a  person  engaged  in  seining  for  fish  in  a* 
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one  of  such  claases,— -that  is,  engaged  in  one 
of  the  more  hazardous  occupations.  Niblack, 
Mut.  Ben.  Soc.  §  412.  A  case  involving  the 
same  principles  which  should  control  the  dis- 
position of  this  case  is  Stone  v.  United  States 
Camaltp  Co.  34  N.  J.  L.  371,  in  which  the 
court  said:  "The  injuries  excluded  from  the 
compensation  of  the  policy  are  described  as 
those  that  are  'received  in  any  employment, 
or  by  any  exposure,  either  more  hazardous  in 
itself  or  classified  by  the  company  as  more 
hazardous.'  These  terms,  literally  rendered, 
required  that  the  insured,  to  come  within  their 
eflfect,  must,  at  the  time  of  the  injury,  be  in  an 
employment  more  dangerous  than  his  own. 
The  language  has  respect  to  the  employments, 
and  not  to  individual  acts.  It  is  true  that  a 
certain  degree  of  ambiguity  is  introduced  by 
the  expression  'other  exposure/  but,  looking 
at  the  body  of  the  policy,  we  find  these  terms 
used  in  the  sense  of  the  risks  arising  from  a 
business  or  occupation.  By  adhering  to  the 
literal  signification    of  the  terms  employed, 


these  indorsements,  prefixed  to  the  aeveral 
classes  of  employments,  luse  all  force  as  inde- 
pendent stipulations,  and  serve  the  simple  pur. 
pose  of  graduating  such  employments  for  serv- 
ice to  that  provision  of  the  policy  which  pro- 
hibits the  assured  from  passing,  at  his  own 
option,  from  one  business  to  another.  Under- 
stood in  this  view,  they  are  properly  a  part  of 
the  classification,  but  if  they  are  to  be  received 
as  containing  new  terms  of  the  contract,  they 
are  entirely  out  of  place.  If  the  compaoy  in- 
tended to  say  to  the  assured  that  if  he  did  any 
act  which  did  not  strictly  belong  to  his  occu- 
pation, but  was  embraced  more  properly  in 
some  other  business,  and  if  thereby  any  harm 
to  him  accidentally  resulted,  that  in  such  event 
he  could  claim  nothing  under  his  policy,  it 
was  easy  for  them  to  do  so  in  plain  language. 
Such  a  stipulation  would  obviously  be  one  of 
a  most  important  character,  and  we  would 
expect  to  find  it  in  the  body  of  the  instru- 
ment. A  qualification  of  the  agreement  so 
restrictive  of  the  rights  of  the  party  insured 


river  which  was  very  swift  and  full  of  sudden 
step-offs  or  holes  and  of  swtrls  or  eddies,  who  sud- 
denly came  to  one  of  the  stop-offs  or  holes,  and  to 
a  swirl  or  eddy,  and,  steppinir  into  the  bole  where 
the  water  was  very  deep  and  bein^  unable  to  swim, 
was  drowned,  thereby  volun la rUy  exposed  himself 
t«  unnecessary  danflrer,  within  the  meaning  of  an 
accident- insurance  policy  oontainlncrsuch  a  condi- 
tion; and  an  answer  in  an  action  upon  such  a  pol. 
icy  stating  such  facts  makes  a  prima  facie  defense 
Conboy  v.  Railway  Officials  &  E.  Acci.  Asso.  (lud. 
App.)  43  N.  E,  1017. 

But  an  answer  in  an  action  on  the  policy  in  such 
case  which  fails  to  allege  that  the  deceased  knew 
of  the  dangers  and  voluntarily  exposed  himself 
thereto,  is  insufficient  on  demurrer.  Conboy  v. 
Railway  Officials  &  E.  Acci.  Asso.  17  Ind.  App.  62, 
Reversing  43  N.  E.  1017,  8Uf>ra. 

VI.  Proof  ofy  as  a  defense, 

A  condition  in  an  accident-insurance  policy 
against  iiability  thereon  in  case  of  injury  caused 
by  voluntary  exposure  to  unnecessary  danger,  not 
inserted  in  the  t>ody  of  the  policy  but  indorsed 
thereon,  is  not  a  condition  precedent;  it  is  a 
separate  proviso  qualifying  the  general  words  in 
the  policy, -and  if  it  is  such  as  to  defeat  an  action 
on  the  policy,  it  is  a  matter  of  defense.  Cronk- 
hlte  V.  Travelers'  Ins.  Co.  76  Wis.  116. 

So,  letters  of  the  executive  committee  of  an  ac- 
cident insurance  company,  and  of  the  secretary, 
addressed  to  the  beneficiary  of  an  insured  person 
who  was  killed,  stating  that  his  claim  must  be  re- 
jected on  the  ground  that  the  testimony  estab- 
lishes that  the  deceased  voluntarily  exposed  him- 
self to  unnecessary  danger  which  was  the  cause  of 
his  death,  does  not  operate  as  a  waiver  of  all 
other  defenses,  or  as  an  estoppel  against  setting  up 
contributory  negligence  or  other  violation  of  the 
essential  conditions  of  the  policy.  Traders*  &  T. 
Acci.  Co.  V.  Wagley,  45  U.  S.  App.  39,  74  Fed.  Rep. 
457,  20  C.  C.  A.  588. 

And  the  fact  that  the  assured  was  in  an  en- 
feebled physical  condition  may  be  taken  into  ac- 
count in  determining  whether  he  was  making  an 
imprudent,  wanton,  and  reckless  exposure  of  him- 
self within  the  meaning  of  a  condition  in  an  acci- 
dent-insurance policy  against  liability  in  case  of 
such  exposure.  Manufacturers'  Acci.  Indemnity 
Co.  V.  Dorgan,  16  U.  8.  App.  290,  58  Fed.  Rep.  945, 22 
L.  R.  A.6aO,7C.C.  A.588. 

So,  the  burden  of  proof  to  establish  voluntary 
exposure  to  unnecessary  danger  in  an  action  upon 
40  L.  R.  A. 


an  accident  policy  conditioned  against  liability  in 
case  of  injury  from  such  cause  rests  with  the  de- 
fendant. FoUis  V.  United  States  Mut.  Acci.  Asso. 
94  Iowa,  435. 28  L.  R.  A.  78;  Freeman  v.  Travelers' 
Ins.  Co.  144  Mass.  572;  Anthony  v.  Mercantile  Mut. 
Acci.  Asso.  162  Mass.  354,  26  L.  R.  A.  406;  Keeoe  v. 
New  England  Mut.  Acci.  Asso.  161  Mass.  149;  Wriirht 
V.  Sun  Mut.  L.  Ins.  Co.  29  U.  C.  C.  P.  22L 

And  where  the  plaintiff  In  an  action  upon  an  ac- 
cident insurance  policy  proves  a  prima  facie  claim 
within  the  policy,  it  rests  with  the  defendant  to 
show  that  the  deceased  voluntarily  exposes  him- 
self to  unnecessary  danger  within  the  meaninir  of 
a  condition  in  the  policy  against  liability  for  in- 
Jury  from  such  exposure,  to  show  it  as  a  defense. 
Neill  V.  Travelers'  Ins.  Co.  7  Ont.  App.  Rep.  573,  31 
U.  C.  C.  P.  394. 

And  the  evidence  of  it  should  be  clear  and  con- 
vincing. Wright  V.  Sun  Mut.  L.  Ins.  Co.  29  U.  C. 
C.  P.  221. 

And  where  a  person  is  found  dead  in  a  cattle 
guard  on  a  railroad,  having  been  run  over  by  a 
passing  train,  the  cattle  guard  being  at  the  side  of 
a  street  and  near  the  end  of  the  railroad  station 
platform  which  extends  to  and  adjoined  the  street, 
death  will  not  be  deemed  to  be  due  to  suicide  or  an 
exposure  to  obvious  and  unnecessary  danger  in  an 
accident-insurance  case,  where  there  is  no  express 
evidence  as  to  how  he  got  into  the  cattle  guard. 
Wright  V.  Sun  Mut.  L.  Ins.  Co.  29  U.  C.  C.  P.  221. 

But  the  presumption  that  the  assured  did  not 
voluntarily  put  his  life  In  Jeopardy  because  of  the 
known  instinct  which  prompts  everyone  to  pre- 
serve life,  arising  in  an  action  upon  an  accident- 
insurance  policy  conditioned  against  iiability  in 
case  of  injury  from  voluntary  exposure  to  unnec- 
essary danger,  is  overcome  by  the  presumption, 
aided  by  the  finding  of  the  Jury,  that  the  assured 
was  in  his  right  mind  and  capable  of  controlling 
his  action.  Follis  v.  United  States  Mut.  AccL  Asso. 
94  Iowa,  435.  28  L.  R.  A.  78. 

So,  refusal  of  the  court  to  charge,  in  an  action 
upon  an  accident  insurance  policy  conditioned 
against  liability  in  case  of  injury  from  voluntaiy 
exposure  to  unnecessary  danger,  that  if  plaintiff^ 
injuries  happened  in  consequence  of  such  exposure 
the  verdict  must  be  for  the  defendant^  though 
correct  in  law  in  the  abetiact,  is  not  reversible 
error,  where  the  court  charged  that  if  the  injuries 
were  unintentional  and  did  not  happen  in  conse- 
quence of  voluntary  exposure  the  plaintiflT  could 
recover,  otherwise  not.  Hess  v.  Tan  Auken,  11 
Misc.  422.  F.  H.  B. 
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ought  Dot  to  be  admitted  unless  the  terms  of 
this  iDdorsement  will  bear  no  other  ratioual 
interpretatioD.  If  the  terms  used  are  imper- 
fect or  ambiguous  it  is  the  fault  of  the  defend- 
ants. It  is  their  contract,  and  the  construc- 
tion of  it  must  be  most  strongly  against  them." 
And  it  was  held  the  plaintiff  was  entitled  to 
recover. 

The  case  of  Union  Mut.  Acci.  Amo.  v.  Fro- 
hard,  134111.  228,  10  L.  R.  A.  888,  is  an  in- 
structive case.  The  opinion  states:  **The 
principal  contention  of  appellant  is  that  the 
deceased  was  killed  while  engaged  temporar- 
ily in  an  act  or  occupation  classed  as  more 
hazardous  than  the  one  in  which  he  was  ac- 
cepted, and  that  appellee  is  therefore  entitled 
to  recover  only  the  amount  provided  for  such 
hazardous  risk  and  occupation.  The  conten- 
tion of  appellee  is  that  there  was  no  change  of 
occupation  within  the  meaning  of  the  by-laws 
and  certificate  of  Insurance.  The  deceased 
was  a  hardware  merchant.  He  did  not  follow 
the  occupation  of  hunter  for  hire  or  profit 
He  was  killed  while  engaged  in  the  act  of 
hunting  as  a  recreation,  and  it  does  not  appear 
that  be  had  hunted  with  a  gun  on  any  occa- 
sion since  the  issuance  of  the  policy,  other 
than  that  upon  which  the  accident  occurred. 
.  .  .  The  language  of  .  .  .  [the  policy] 
is,  *Any  member  receiving  an  injury  while 
engaged,  temporarily  or  otherwise,  in  an  occu- 
pation more  hazardous  than  the  one  in  which 
he  was  engaged  when  insured,'  etc.  'Occupa- 
tion' is  defined  by  lexicographers  to  mean 
Hhat  which  occupies  or  engages  the  time  or 
attention;  the  principal  business  of  one's  life; 
vocation;  employment;  calling;  trade.'  The 
classification  of  hazards  in  .  .  .  [the]  by-laws 
is  made  upon  the  basis  of  occupations.  Mer- 
chants and  those  following  other  vocations  are 
placed  in  division  'A:'  grain  measurers  and 
others  in  division  *B.'  .  .  .  The  by-laws 
ID  question  must  receive  a  reasonable  construc- 
tion. It  would  be  unreasonable  and  absurd  to 
hold  that  the  merchant  who  at  one  time  meas- 
ured a  few  bushels  of  grain,  at  another  hung 
a  few  rolls  of  wall  paper  upon  his  own  prem- 
ises, at  another  drove  a  team  of  horses  in  a 
carriage  or  wagon,  and  at  still  another  rowed  a 
skiff  for  exercise  or  recreation  became,  within 
the  true  intent  and  meaning  of  these  by-laws, 
at  these  several  times  a  grain  measurer,  a 
paper  hanger,  a  teamster,  and  a  boatman,  re- 
spectively. The  word  'occupation,'  as  found 
in  these  bylaws,  must  be  held  to  have  refer- 
ence to  the  vocation,  profession,  trade,  or  call- 
ing which  the  a.ssured  is  engaged  in  for  hire  or 
for  profit,  and  not  as  precluding  him  from  the 
performance  of  acts  and  duties  which  are 
simply  incidents  connected  with  the  daily  life 
of  men  in  any  or  all  occupations.  ...  It 
is  urged,  however,  that  the  contract  of  insur- 
ance contains  the  words,  'in  any  act  or  occupa- 
tion,' instead  of  the  mere  words,  'in  another 
occupation,'  found  in  the  by- laws,  and  that 
the  words,  'while  engaged,  temporarily  or 
otherwise,  in  an  act.'  cannot  be  ii;nored,  but 
that  they  have  a  definite  and  clear  meaning, 
and  must  be  given  legal  force  and  effect.  It 
is  to  be  noted  that  the  words  used  in  the  con- 
tract are  words  selected  and  used  by  the  cor- 
poration itself,  and  are  therefore  to  be  inter- 
preted most  strongly  against  it,  or  that,  at  all 
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events,  they  are  to  be  construed  according  to 
their  common  and  literal  meaning,  in  favor  of 
the  insured.  .  .  .  We  have  already  seen 
that  the  classification  of  hazards  made  in  the 
by  laws  is  predicated  only  upon  occupations. 
There  is  not  in  the  by-laws  or  in  the  record 
any  classification  of  hazards  in  respect  to  acts, 
—in  other  words,  there  is  no  act  which  is 
classified  asjnore  hazardous  or  less  hazardous 
than  another,  and  no  act  which  is  classed  as 
more  hazardous  than  the  occupation  desig- 
nated in  the  certificate  of  insurance  issued  to 
the  deceased.  The  case,  then,  does  not  stand 
otherwise  than  ii  would  if  the  word  'act'  were 
not  found  in  the  contract."  See  Nortfi  Ameri- 
can L.  &  Acci.  Ins.  Co,  v.  Burroughs,  69  Pa. 
43,  8  Am.  Rep.  212;  Tucker  v.  Mut  Ben,  Life 
Ins,  Co.  50  Hun,  50.  Upon  the  feature  of  the 
case  just  discussed,  the  court,  correctly  as  we 
think,  charged  the  jury  as  follows:  "It  is 
provided  in  the  conditions  printed  in  the  pol- 
icy or  certificate  of  membership,  among  other 
things,  'Said  policy  shall  be  wholly  void  as  to 
all  accidents  occurring  when  engaged  in  any 
profession,  employment,  or  exposure  not  ratea 
in  the  policy  as  a  preferred  occupation;'  and  it 
is  claimed  by  the  defendant  that  plaintiff  was 
so  engaged  at  the  time  he  lost  his  hand.  It  is 
claimed  by  the  plaintiff,  however,  that  he  was 
not  using  the  saw  at  all  for  any  purpose  at  the 
time  he  lost  his  hand,  and  had  not  been  for 
some  time  prior  thereto.  The  burden  of  proof 
to  show  that  the  plaintiff  was  using  the  saw 
at  the  time  he  lost  his  hand  is  upon  the  de- 
fendant, and  if  you  find  that  the  defendant 
has  failed  to  prove  its  contention  in  this  re- 
gard by  a  preponderance  of  evidence,  then  you 
will  have  no  further  occasion  to  consider  th^ 
branch  of  the  case.  In  considering  the  ques- 
tion as  to  whether  the  plaintiff  was  engaged  in 
any  employment,  profession,  or  exposure  not 
rated  in  the  policy  as  a  preferred  occupation 
at  the  time  he  lost  his  hand,  I  charge  you  that 
engaging  in  an  occupation  on  the  part  of  the 
person  insured  against  injury  by  accident  does 
not  mean  a  casual  engaging  such  as  most  men 
do,  or  may  do,  or  may  resort  to  during  the  in- 
tervals of  lime  when  their  usual  employment 
does  not  engage  them,  but  rather  to  engaging 
in  such  employment  as  a  usual  business:  and, 
even  though  you  find  that  the  plaintiff  inci- 
dentally engaged  in  sawing  off  blocks  from 
boards  at  the  time  he  lost  his  hand,  you  would 
not  for  that  reason  be  required  to  find  that  he 
was  injured  while  engaged  in  a  profession, 
occupation,  or  exposure  not  rated  in  the  policy 
as  a  preferred  occupation.  The  language  of 
this  condition  of  the  policy  must  meet  with  a 
reasonable  construction  at  your  hands.  If  the 
plaintiff  was  actually  engaged  in  sawing 
blocks  at  the  time  he  lost  his  hand,  it  will 
then  be  a  question  of  fact  for  you  fo  deter- 
mine whether  this  act  was  one  that  pertained 
incidentally  to  his  regular  occupation,  or 
whether  it  pertained  to  that  more  hazardous 
occupation  not  classed  as  preferred.  With 
the  burden  of  proof  on  this  issue  upon  the  de- 
fendant, and  in  determining  this  question  you 
can  and  should  take  into  consideration  whether 
under  the  evidence  the  plaintiff  was  engaged, 
if  you  find  he  was  engaged,  at  the  time  of  the 
injury,  in  sawing  blocks  for  his  own  use,  or 
whether  he  was  engaged  in  sawing  blocks 
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for  someone  else;  and  if  you  tnd  from  the 
evidence  and  circumstances  surrouoding  the 
case,  as  shown  to  you  here  in  the  evidence, 
that  the  sawing  off  of  these  blocks  was  for 
his  own  use,  and  if  jou  find  that  the  plaintiff, 
sawing  them  off  at  the  time  he  lost  his  hand, 
was  incident  to  his  ordinarv  occupation,  you 
will  be  at  liberty  still  to  find  for  the  plaintiff. 
Nearly  every  man,  whatever  his  occupation  in 
the  ordinary  affairs  of  life,  occasionally  does 
an  act  or  thing  in  connection  with  his  ordinary 
avocation  which  might  also  pertaiu  to  some 
other  occupation.  For  instance,  the  man  in- 
sured in  this  company  as  a  bank  cashier  might, 
while  engaged  in  chopping  his  own  firewood, 
accidentally  cut  his  foot  with  an  ax,  and  still 
it  would  not  necessarily  follow  that  he  had 
changed  his  occupation  from  a  bank  cashier 
to  a  woodchopper.  This  chopping  his  own 
wood  could  be  an  incident  to  his  occupation 
as  a  bank  cashier,  although  it  might  also  be 
an  incident  to  the  occupation  of  woodchoppiog. 
The  same  rule  would  hold  in  regard  to  sawing 
off  blocks  from  a  board.  A  man  insured  as  a 
bank  cashier  might,  for  his  own  use,  desire  or 
engage  in  sawing  off  blocks  from  a  board,  and 
still  It  would  not  necessarily  follow  that  for 
that  reason  he  had  changed  his  occupation,  or 
was  engaged  in  an  act  pertaining  to  a  profes- 
sion, occupation,  or  exposure  not  classed  in 
this  policy  as  a  preferred  occupation.  As  I 
stated  above,  this  is  a  question  of  fact  for  you 
to  decide  from  all  the  evidence  that  has  been 
introduced  in  the  case.  Of  course,  if  you  do 
not  find  from  the  evidence  that  the  plaintiff 
was  engaged  in  the  act  of  sawing  when  he  lost 
his  hand,  you  will  have  no  occasion  to  inquire 
further  on  this  branch  of  the  case.  It  is 
claimed  by  the  plaintiff  that  he  had  quit  saw- 
ing a  few  minu'es  before  the  accident.  If  you 
find  from  the  evidence  that  this  was  the  case, 
then  it  would  be  entirely  immaterial  whether 
some  time  before  the  accident  he  had  been  en- 
gaged in  an  act  of  sawing.  That  question  be- 
comes material  only  in  case  you  find  that  he 
was  actually  engaged  in  operating  the  saw  at 
the  time  he  lost  his  hand."  We  think  the  case 
in  principle  is  like  the  case  of  Jo?in  Hancock 
Mvt.  L  Ins.  Co.  V.  Moore,  84  Mich.  45. 

This  brings  us  to  a  ( onsideration  of  the 
question  whether,  when  the  assured  has  shown 
the  injury  to  be  the  result  of  an  accident,  the 
burden  is  then  upon  the  defendant  to  show, 
by  way  of  defense,  that  the  accident  was 
within  the  exceptions  named  in  the  certificate 
of  insurance.  We  think  ihis  question  must 
be  answered  in  the  affirmative.  Freeman  v. 
Travelers^  Inn.  Gt).  144  Mass.  572.  In  this  case 
the  court  cited  with  approval  from  Piedmord 
dt-  A.  Life  Ins.  Co.  v.  Eiring,  92  U.  S.  377.  23 
L.  ed.  610,  as  follows:  "In  an  action  upon  a 
policy  i^hich  contains  many  provisos  and  con- 
ditions, there  is  a  piactical  wisdom,  which 
courts  have  lecognized.  in  compelling  the  in- 
surance company  to  allege  and  prove  the  want 
of  compliance  with  any  particular  proviso  or 
condition  on  which  it  relies."  Niblack,  Mut. 
Ben.  Soc.  p.  707,  and  cases  there  cited.  8f»e 
John  Hancock  Mut.  L.  Ins.  Co.  v.  Moore,  34 
Mich.  44.  It  is  urged  that  plaintiff  cannot  re- 
cover, because  he  voluntarily  exposed  himself 
to  unnecessary  danger,  and  his  injury  was  the 
result  of  his  own  negligence.  In  relation  to 
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this  defense,  the  judge  charged  the  jury,  after 
calling  their  attention  to  the  provisions  con- 
tained in  the  certificate  of  insurance:  **A 
member  of  this  company  must  not  be  negli- 
gent; and  if  he  receives  injuries  through  his 
own  carelessness  or  negligence,  or  rather  con- 
tributory negligence,  he  could  not  recover  un- 
der this  iwlicy  because  he  agrees  to  use  all  due 
diligence  for  his  personal  safety  and  protec- 
tion. In  other  words,  he  must  be  ordinarily 
diligent  in  trying  to  protect  himself.  He  can- 
not be  negligent,  and  run  into  danger,  and 
then  charge  the  company,  if  he  does  it  deliber- 
ately. ^Negligence,  in  its  legal  sense,  is  no 
more  or  less  than  a  failure  to  observe  fully  that 
degree  of  care,  precaution,  and  diligence  which 
the  circumstances  justly  demand  whereby  an 
injury  is  occasioned.  It  means  the  doing  of 
something  which  a  person  of  ordinary  care, 
prudence,  and  discretion  would  not  do  under 
the  particular  circumstances  whereby  an  in- 
jury is  occasioned.  If  you  find  in  this  case 
that  there  was  negligence  in  such  a  degree  as 
I  have  mentioned,  negligence  on  the  pan  of 
the  plaintiff  as  I  shall  hereafter  instruct  you, 
he  could  not  recover.  If  an  injury  occurred 
within  either  of  the  exceptions  I  have  read  to 
you,  there  could  be  no  recovery,  because  the 
terms  of  the  policy  exclude  such  injuries.  For, 
if  the  person  is  injured  under  this  policy  while 
voluntarily  exposing  himself  to  unnecessary 
danger,  it  would  not  be  accidental.  A  condi- 
tion of  the  certificate  is  to  the  effect  that  in- 
surance under  said  policy  or  certificate  shall 
not  extend  to  or  cover  accidental  injuries  caused 
by  the  insured  voluntarily  exposing  himself  to 
unnecessary  danger;  and  the  defendant  claims, 
under  this  condition  and  provision,  the  plain- 
tiff cannot  recover  in  this  case.  In  order  for 
the  defendant  to  successfully  defend  under 
this  condition,  it  must  show  by  a  preponder- 
ance of  the  evidence  that  the  plaintiff  did  vol- 
untarily expose  himself  to  unnecessary  danger 
at  the  time  of  the  loss  of  his  hand.  I  charge 
you,  as  a  matter  of  law,  that  he  did  not  volun- 
tarily expose  himself  to  unnecessary  danger 
bv  going  into  Beckley  &  Austin's  planing  mill. 
The  mere  going  into  the  planing  mill  could 
not  be  such  an  exposure;  and  whether,  while 
in  there,  he  exposed  himself  voluntarily  to  un- 
necessary danger  is  a  question  of  fact  for  you 
10  determine,  and  the  burden  of  proof  is  on 
the  defendant  to  show  that  the  plaintiff  did  so 
expose  himself.  Upon  this  question  I  charge 
you  that  the  plaintiff  had  a  right  to  go  into 
the  planing  mill:  and  if,  while  in  there,  he 
conducted  himself  as  a  man  of  ordinary  pru- 
dence and  caution  would  conduct  himself  un- 
der like  circumstances,  then  he  cannot  be  said 
to  have  voluntarily  exposed  liimseH  to  un- 
necessary danger;  and  the  burden  of  proof  is 
upon  the  defendant  to  show  that  the  plaintiff, 
while  in  the  planing  mill,  did  not  conduct  him- 
f^elf  as  a  man  of  ordinary  prudence  and  cau- 
tion would  or  should  conduct  himself.  It  is 
claimed  in  this  case  by  the  defendant  that  the 
plaintiff  purposely  and  intentionally  sawed  off 
his  hand.  If  he  intentionally  and  purposely 
sawed  off  his  hand,  of  course  he  cannot  re- 
cover in  this  case.  This  is,  however,  entirely 
a  question  of  fact  for  you  to  determine;  and  I 
charge  you  also  that  on  this  proposition,  the 
burden  of  proof  is  on  the  defenaant  to  show 
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that  the  plaintiff  did  intentioDally  and  pur- 
posely saw  off  bis  band.  It  is  for  you  to  say 
whether,  under  the  evidence  in  this  case,  the 
defendant  has  proved  that  question  b^  a  pre- 
ponderance of  the  evidence.  I  also  instruct 
you  on  the  part  of  the  defense:  The  plaintiff 
must  prove  by  a  preponderance  of  evidence 
that  the  injuries  for  which  he  seeks  to  recover 
were  received  from  external,  violent,  and  ac- 
cidental means  within  the  provision  and  out- 
side of  the  exceptions  of  the  policy  upon  which 
this  suit  is  brought.  He  must  satisfy  you  that 
he  did  not  voluntarily  expose  himself  to  un- 
necessary danger,  and  also  that  he  was  not 
injured  while  doing  or  performing  any  act  or 
thing  pertaining  to  an^  occupation  classed  by 
the  defendant  tissociation  as  more  hazardous 
an  occupation  than  the  occupation  under 
which  the  contract  sued  upon  was  issued, 
plaintiff  having  been  insured  as  cashier  of  the 
First  National  Bank.  If  the  plaintiff  fails  to 
prove  either  one  of  these  elements,  it  will  be 
your  duty  to  render  a  verdict  for  the  defend- 
ant. If  \he  plaintiff  voluntarily  exposed  him- 
self to  unnecessary  danger,  your  verdict  must 
be  for  the  defendant.  By  the  words  **doing 
or  performing"  anything  pertaining  to  an  oc- 
cupation classed  by  the  defendant  association 
as  more  hazardous  than  the  occupation  under 
which  the  contract  sued  upon  was  issued,  is 
meant  any  act  naturally  belonging  to  or  done 
by  a  man  engaged  in  that  occupation.  It  was 
not  necessary  for  the  plaintiff  to  be  engaged  in 
the  actual  act  of  sawing.  For  the  purposes  of 
this  case,  any  act  naturally  done  by  a  man  who 
acts  as  a  sawyer,  whether  of  preparation  for 
the  act  of  sawing  or  done  after  the  act  of  saw- 
ing, is  an  act  pertaining  to  the  occupation  of 
a  sawyer.  Again,  if  the  injury  to  the  plain- 
tiff resulted  in  whole  or  in  part  from  his  own 
negligence,  then  he  cannot  recover.  Again, 
if  the  plaintiff  stood  leaning  against  the  table, 
and  his  foot  slipped,  so  as  to  throw  him  or  his 
arm  upon  the  table,  causing  this  injury,  he 
was  guilty  of  negligence,  and  cannot  recover. 
The  plaintiff  must  prove  by  a  preponderance 
of  the  evidence  that  the  injuries  for  which  he 
seeks  to  recover  were  received  from  external, 
violent,  and  accidental  means,  within  the  pro- 
visions and  outside  of  the  exceptions  of  the 
policy  upon  which  this  suit  is  brought.  That, 
you  understand,  would  be  the  law  governing 
this  parJicular  contract.  This  injury,  if  at 
all,  must  be  external,  it  must  be  violent,  and 
it  must  be  by  accident;  and  the  plaintiff  is 
bound  to  show  that.  If  the  plaintiff  volun- 
tarily exposed  himself  to  unnecessary  danger, 
of  course  your  verdict  must  be  for  the  defend- 
ant." He  also  charged  the  jury:  "Now,  gen- 
tlemen, one  very  important  question  that  arises 
for  your  consideration  in  this  case  is.  Was  the 
injury  received  by  Mr.  Hess  because  he  volun- 
tarily exposed  himself  to  unnecessary  danger? 
If  you  shall  find  in  the  atfirmative  of  this 
proposition,  that  ends  this  case,  and  your  ver- 
dict should  be  for  the  defendant,  *No  cause  for 
action.'  And  this  question  is  for  you  to  deter- 
mine under  all  the  evidence  in  the  case.  If 
you  so  find  upon  the  aflirmative  of  that  propo- 
sition, then  the  defendant  should  prevail.  Was 
this  act  of  Mr.  Hess  a  voluntary  exposure  to 
unnecessary  danger?  To  make  him  guilty  of 
a  voluntary  exposure  to  unnecessary  danger, 
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he  must  intentionally  have  done  some  act 
which  a  reasonable,  ordinary,  and  prudent  per- 
son would  pronounce  dangerous.  The  undis- 
puted evidence  shows  that  he  went  into  this 
planine  mill  on  a  matter  of  business  between 
himself  and  the  proprietor.  The  evidence  also 
shows  that  other  persons  were  at  the  time  in 
the  mill,  and  there  is  some  evidence  that  it  was 
not  an  unusual  thing  for  persons  having  busi- 
ness there  to  go  into  that  mill,  and  transact 
business  with  the  proprietors  or  their  servants, 
as  the  case  might  be.  Now,  it  is  true  that  Mr. 
Hess  voluntarily  went  into  this  planing  mill, 
but  there  is  a  clean  distinction  between  a  volun- 
tary act  and  a  voluntary  exposure  to  danger. 
The  approach  to  an  unknown  or  unexpected 
danger  does  not  make  the  act  voluntary  ex- 
posure thereto.  The  result  of  the  act  does 
not  necessarily  determine  the  motives  which 
prompted  the  action.  The  act  may  be  volun- 
tary, yet  the  exposure  may  be  involuntary.    As 

I  said  before,  these  are  matters  for  you  to  de- 
termine under  all  the  circumstances  surround- 
ing this  case,  and  in  the  light  of  the  evidence 
as  you  find  it." 

So  far  as  the  question  of  the  negligence  of 
the  plaintiff  is  involved,  the  charge  was  quite 
as  favorable  for  the  defendant  as  it  was  en- 
titled to  have  it  made.  See  Niblack  Mut.  Ben. 
Soc.  pp.  704-707;  Freeman  v.  Travelers*  Ins, 
Co.  144  Mass.  572:  Tucker  v.  Mutual  Ben.  Life 
Co.  50  Hun,  50;  Providence  L,  Ins.  db  I  Co.  v. 
Martin,  82  Md.  810;  Fidelity  dt  C.  Co.  v.  G/tam- 
bers,  93  Va.  188.  40  L.  R.  A.  482;  Keene  v.  New 
Enpland  Mut,  Acei,  Asso.  161  Mass.  149;  Equi- 
table Aeei.  Ins.  Co.  v.  Osborn,  90  Ala.  201, 13  L. 
R.  A.  267;  Schneider  v.  Provident  L.  Ins,  Co.  24 
Wis.  28,  1  Am.  Rep.  157;  Hess  v.   Van  Auken, 

II  Misc.  422;  Manufacturers*  Aeci,  Indemnity 
Co,  V.  Dorgan,  16  U.  8.  A  pp.  290.  58  Fed.  Rep. 
945,  7  C.  C.  A.  581.  22  L.  R.  A.  620;  May,  Ins. 
S  580.  It  is  urged  that  this  charge  is  inconsist- 
ent with  itself.  So  far  as  this  criticism  is  well 
taken,  it  grows  out  of  the  fact  that  the  cir- 
cuit judge  gave  some  of  the  requests  to 
charge  on  the  part  of  the  defendants  which 
were  more  favorable  to  it  than  the  law  would 
justify.  So  far  as  there  was  error  in  the 
charge  as  given,  it  was  in  the  defendant's  favor 
and  it  cannot  complain.  The  error  assigned 
in  relation  to  the  admission  of  testimony,  we 
do  not  think  it  necessary  to  discuss,  as  we  are 
satisfied  it  is  not  well  taken. 

Judgment  is  a  firmed. 

Longf,  Ch.  J.,  and  Montg^omery  and 
Hooker,  JJ.,  concur. 

Orant,  J.,  dissenting: 

I  cannot  concur  in  that  part  of  my  Brother 
Moore's  opinion  wherein  he  approves  the  fol- 
lowing charge  of  the  court:  "In  considering 
the  question  as  to  whether  the  plaintiff  was 
engaged  in  any  employment,  profession,  or 
exposure  not  rated  in  the  policy  as  a  preferred 
occupation  at  the  time  he  lost  his  hand,  I 
charge  you  that  engaging  in  an  occupation  on 
the  part  of  the  person  insured  against  injury 
by  accident  does  not  mean  a  casual  engaging 
such  as  most  men  do,  or  may  resort  to  during 
the  intervals  of  time  when  their  usual  employ- 
ment does  not  engage  them,  but  rather  to 
engaging  in  such  employment  as  a  usual  bust- 
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ness;  aod,  even  though  you  find  that  the 
plaintiff  iDcidentally  engaged  in  sawing  off 
blocks  from  boards  at  the  time  he  lost  his 
hand,  you  would  not,  for  that  reason,  be  re- 
quired to  find  that  he  was  injured  while  en- 
gaged in  a  profession,  occupation,  or  exposure 
not  rated  in  the  policy  as  a  preferred  occupa- 
tion. The  language  of  this  condition  of  the 
policy  must  meet  with  a  reasonable  construc- 
tion at  your  hands.  If  the  plaintiff  was  actu- 
ally engaged  in  sawing  blocks  at  the  time  be 
lost  his  hand,  it  will  then  be  a  question  of  fact 
for  vou  to  determine  whether  this  act  was  one 
that  pertained  incidentally  to  his  regular  occu- 
pation, or  whether  it  pertained  to  that  more 
hazardous  occupation  not  classed  as  preferred. 
With  the  burden  of  prpof  on  this  issue  upon 
the  defendant,  and  in  determining  this  question 
you  can  and  should  take  into  consideration 
whether,  under  the  evidence,  the  plaintiff  was 
engaged,  if  you  find  he  was  engaged  at  the 
time  of  the  injury  in  sawing  blocks  for  his  own 
use,  or  whether  he  was  ens^aged  in  sawing 
blocks  for  someone  else;  and  if  you  find  from 
the  evidence  and  circumstances  surrounding 
the  case,  as  shown  to  you  here  in  the  evidence 
that  the  sawing  off  of  these  blocks  was  for  his 
own  use,  and  if  you  find  that  the  plaintiff, 
sawing  them  off  at  the  time  he  lost  his  hand, 
was  incident  to  his  ordinary  occupation,  you 
will  be  at  liberiy  still  to  find  for  the  plaintiff. 
Nearly  every  man,  whatever  his  occupation  in 
the  ordinary  affairs  of  life,  occasionally  does 
an  act  or  thing  in  connection  with  his  ordinary 
avocation  which  might  also  pertain  to  some 
other  occupation.  For  instance,  the  man  in- 
sured in  this  company  as  a  bank  cashier  might, 
while  engaged  in  chopping  his  own  firewood, 
accidentally  cut  his  foot  with  an  ax,  and  still 
it  would  not  necessarily  follow  that  he  had 
changed  his  occupation  from  a  bank  cashier  to 
a  woodchopper.  This  chopping  his  own  wood 
could  be  an  incident  to  his  occupation  as  a  bank 
cashier,  although  it  might  also  be  an  incident 
to  the  occupation  of  woodchopping.  The 
same  rule  would  hold  in  regard  to  sawing  off 
blocks  from  a  board.  A  man  insured  as  a  bank 
cashier  might,  for  his  own  use,  desire  or  en- 
gage in  sawing  off  blocks  from  a  board,  and 
still  it  would  not  necessarily  follow  that  for 
that  reason  he  had  changed  his  occupation,  or 
was  engaged  in  an  act  pertaining  to  a  profession, 
occupation,  or  exposure  not  classed  in  this 
policy  as  a  preferred  occupation."  The  policy 
of  insurance  prohibited  plaintiff  from  engaging 
"in  any  profession,  employment,  or  exposure 
not  herein  rated  as  a  preferred  occupation." 
40  L.  R.  A. 


I  recognise  the  rule  that  such  a  policy  is  not 
avoided  when  the  insured  engages  in  those  acts 
which  are  common  to  those  engaged  in  the  oc- 
cupations referred  to,  or,  in  other  words,  are 
common  to  mankind.  As  the  learned  circuit 
judge  said,  the  plaintiff  might  chop  his  own 
firewood,  he  might  saw  off  blocks  from  a 
board  with  a  wood  or  hand  saw,  but  it  is  differ- 
ent when  he  goes  into  a  dangerous  place  and 
assumes  to  run  a  dangerous  machine  with 
which  he  is  unfamiliar.  Plaintiff  might,  with- 
out avoiding  his  policy,  go  out  in  his  row  boat; 
but  if  he  should  deliberately  undertake  to 
shoot  a  dangerous  rapid  he  would  voluntarily 
expose  himself  in  a  manner  not  authorized  by 
his  policy.  A  man  may  enter  bis  own  manu- 
factory, or  that  of  another,  to  observe  the 
engine  or  other  machinery,  without  avoiding 
such  a  policy;  but  if  he  should  undertake  to 
manage  the  engine,  either  for  pleasure  or  busi- 
ness, he  would  then  become  "engaged  in  an 
exposure"  prohibited.  Fishing,  hunting,  boat- 
ing, woodchopping,  and  many  other  like  acts 
which  men  usually  do  are  not  prohibited  by 
these  policies;  but  the  rule  cannot  be  extended 
to  include  every  danger  and  risk  to  which  the 
insured  may  see  fit  to  expose  himself.  This 
case  is  parallel  to  Knapp  v.  Preferred  Mut. 
Acci.  Asao,  58  Hun.  84,  wherein  the  plaintiff 
was  attempting  to  operate  a  buzz  saw.  The 
court  said:  *The  work  of  operating  a  buzz 
saw  is  proverbially  dangerous,  and  is  probably 
not  less  so  when  engaged  in  for  amusement 
than  when  practised  as  a  business  or  occupa- 
tion." It  appears  to  me  contrary  to  reason  to 
hold  than  an  insured  may,  for  amusement  or 
temporary  utility,  expose  himself  to  a  risk  far 
more  dangerous  to  him  than  to  one  who  is  en- 
gaged in  the  business.  The  court  should  have 
Instructed  the  jury  that  if  this  injury  occurred 
while  he  was  using  the  saw  he  could  not  re- 
cover. Counsel  cites  the  case  of  Thu  Plaintiff 
V.  Van  Auken,  11  Misc.  422, — another  case 
growing  out  of  this  jsame  accident.  This 
point,  however,  was  not  involved  in  that  ease. 
The  contrary  request  was  preferred  in  that 
case,  and  refused.  The  ruling  was  sustained 
upon  the  ground  that  there  was  no  evidence 
upon  which  to  base  it.  That  is  not  this  case. 
There  was  evidence  from  which  the  jury 
mi^ht  have  found  that  plaintiff  was  injured 
while  using  the  saw.  For  this  error  1  think 
the  case  should  be  reversed,  and  a  new  trial 
ordered. 

Rehearing  denied  June  18,  1897. 
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UNITED  STATES  MUTUAL  ACCIDENT 
ASSOCIATION  of  New  York,  Plff,  in 
Err,, 

V, 

Keith  M.  HUBBELL. 
(56  Ohio  St.  510.) 

*1.  Death  caused  by  aeeideiital  drown- 
ing to  deatb  '^tbrough  external,  violeot,  and  ac- 
cidental means,**  within  the  meaning  of  the 
stipulation  of  an  accident  policy  which  gives  in- 
demnity agraiost  death  by  such  means. 

8*  The  term  "volnntary  exposure  to 
unnecesBary  danger,'*  in  an  accident 
policy  does  not  embrace  every  exposure  of  the 
assured  that  miffht  have  been  avoided  by  the  ex- 
ercise of  due  care  on  his  part.  It  relates  to  dan- 
frers  of  a  substantial  character,  of  which  the 
assured  at  the  time  had  Icnowiedge*  and  to  which 
he  purposely  and  consciously  exposed  himself, 
Intending  at  the  time  to  assume  all  the  ri«ks. 

8.  And  where  a  traveling  salesmant 
who  holds  an  accident  policy  issued  to 
him  as  such  salesman,  is  confronted,  while  in  pur- 
suit of  his  business,  with  possible  danf^er  because 
of  a  sloutfh  in  a  public  road  on  his  reirular  line 
of  travel,  over  which  he  has  passed  twice  a  year 
for  thirteen  years,  and  makes  inquiry  of  other 
men  iivinir  in  the  vicinity  as  to  the  existence  of 
danirer  at  the  time,  and  receives  opinions,  some 
expressing  fears  of  danger,  and  others  to  the 
contrary,  and  acting  on  his  own  Judtrment, 
formed  from  such  opinions  and  from  his  previ- 
ous knowledge,  and  from  appearances  at  the 
time,  in  irood  faith  concludes  that  there  Is  no 
danger  to  his  life  in  crossing,  and  attempts  to 
cross,  and  is  accidentally  drowned,  such  attempt 
is  not  a  **voluntary  exposure  to  unnecessary  dan- 
ger,** within  the  meaoinerof  the  policy. 

(June  8, 1807.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  revievr  a  judgment  affirming 
a  judgment  of  the  Superior  Court  of  Cincin- 
nati, in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  an 
accident  insurance  policy.     Affirmed. 

Statement  by  Spear,  J. : 

The  action  of  ibe  plaintiff  below  (defendant 
in  error  here),  commenced  in  the  superior  court 
of  Cincinnati,  ^as  upon  two  policies  of  acci- 
dent insurance,  for  $5,000  each,  issued  by  the 
asscciation  on  the  life  of  her  husband.  Wake- 
man  Ilubbell,  vrhose  death  was  alleged  to  have 
been  caused  by  accidental  drowning.  The 
answer  set  up  that  a  condition  of  each  of  the 
policies  was  that  the  "contract  shall  not  ex- 
tend to  or  cover  voluntary  exposure  to  un- 
necessary danger,"  and  "that  the  said  Wake- 
man  Ilubbell  met  his  death  solely  in  conse- 
quence of  voluntary  exposure  to  unnecessary 
danger,  on  or  about  ihe  28ihdayof  December, 
1893,  while  at  tempting  to  cross  a  slough  caused 
by  backwater  from  the  Tombigbee  river,  near 
Vienna,  in  the  state  of  Alabama;  that  the  said 
Wakeman  Hubbell  well  knew  the  dangerous 

♦Head notes  by  the  Court. 

Note.— See  note  on  page  432. 
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condition  of  said  slough,  and  was  warned  of 
said  danger  by  others,  but  persisted,  notwith- 
standing such  warnings  and  known  danger,  in 
an  effort  to  make  such  crossing,  and  in  such 
effort  lost  his  life  by  drowning.  That  this  de- 
fendant denies  that  such  drowning  was  acci- 
dental, or  due  to  any  cause  whatever  other 
than  such  Yoluntary  exposure  to  unnecessary 
danger."  The  reply  denied  the  new  matter.  In 
the  charee  to  the  jury,  the  judge,  after  stating 
the  issues,  at  request  of  plaintiff,  gave  the  fol- 
lowing instructions:  "(1)  It  is  not  disputed 
that  the  policies  set  forth  in  the  petition  were 
duly  issued,  and  were  in  force  at  the  date  of 
the  death  of  Mr.  Hubbell.  If,  therefore, 
you  find  that  he  died  by  drowning  at  the  time 
and  place  named  in  the  petition,  and  that  his 
death  was  accidental,  and  that  the  plaintiff 
was  his  wife,  the  plaintiff  is  entitled  to  re- 
cover Ihe  insurance,  unless  you  should  find 
that  Mr.  Hubbell  voluntarily  exposed  himself 
to  unnecessary  danger.  (3)  If  the  jury  find 
that  Mr.  Hubbell  was  familiar  with  the  ford 
at  and  before  the  date  on  which  he  lost  his 
life,  and  that  he  judged  from  the  appearance 
of  the  slough  and  the  landmarks  thereabout, 
and  from  such  information  as  he  had,  that 
there  was  no  danger  to  his  life  in  crossing, 
and,  in  the  exercise  of  his  judgment,  in  good 
faith,  though  erroneous,  undertook  to  cross, 
and  lost  his  life  thereby,  the  plaintiff  will  be 
entitled  to  recover.  (8)  Even  if  the  jury 
should  find  that  Mr.  Hubbell  had  been  warned 
by  some  person  or  persons  that  the  ford  was 
dangerous,  he  would  not  be  bound  by  such 
warning,  but  was  entitled  to  act  upon  the 
opinion  of  others,  and  upon  his  own  knowl- 
edge and  experience  of  the  ford,  if  you  find 
that  he  had  such  knowledge  and  experience." 
And  at  the  request  of  defendant,  the  follow- 
ing: "(l)If  the  jury  find  that  Mr.  Hubbell.  be- 
ing aware  of  the  danger  to  his  life,  attempted 
to  cross  the  ford,  it  cannot  be  said  that  it  was 
a  necessity  that  he  should  cross  at  that  time; 
and  if,  therefore,  he  voluntarily  exposed  him- 
self to  a  known  danger,  the  danger  was, 
within  the  meaning  of  the  policy,  unnecessary. 
(2)  If  the  jury  find  that  there  was  another 
road  to  Vienna,  and  it  was  not  necessary  for 
Mr.  Hubbell  to  cross  the  slough  to  reach  Vi- 
enna, then  it  was  unnecessary  for  him  to  expose 
himself  to  the  danger  of  fording  it.  (8)  The 
jury  must  find  from  the  evidence  that  Wake- 
man  Hubbell  was  accidentally  drowned,  or  the 
plaintiff  cannot  recover.  (4)  The  burden  of 
proof  is  on  the  plaintiff  to  show  affirmatively 
that  Wakeman  Hubbell  was  accidentally 
drowned  as  alleged  in  the  complaint,  and, 
without  such  affirmative  proof,  plaintiff  can- 
not recover.  (5)  The  words  'voluntary  expos- 
ure to  unnecessary  danger'  mean  an  exposure 
willingly  undertaken  of  a  hazard  which  ne- 
cessity does  not  require." 

Exception  was  entered  by  defendant  to  each 
of  the  propositions  given  for  plaintiff,  A  ver- 
dict for  plaintiff  having  been  returned,  and 
judgment  thereon  rendered,  which  was  af- 
firmed by  the  circuit  court,  the  association 
prosecutes  error  here  to  obtain  a  reversal  of 
those  judgments. 
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Messrs,   Follett  &  Kelley  and  Miltoa 

Sater,  for  plaiotiff  in  eiror: 

When  the  facts  constiiutme  tbe  alleged  ex- 
posure are  undisputed,  tbe  quesiion  as  to 
whether  the  provision  of  the  policy  has  been 
violated  is  one  of  law. 

Shaffer  v.  Tratderh*  Ivs,  Co.  31  111.  App. 
112;  TuttU  V.  Travellers'  Ins.  Co.  134  Mass. 
175,  45  Am.  Rep.  816;  Williams  v.  United 
States  Mut.  Acd,  Asso.  133  N.  Y.  370;  Saw- 
telie  V.  Railway  Pass.  Assvr.  Co.  15  Blatchf. 
216;  Cornish  v.  Accident  Ins.  Co.  L.  R.  28  Q. 
B,  Div.  453;  Lotell  v.  Accident  Ins.  Co.  3  Ins. 
L.  J.  877,  5  Ins.  L.  J.  559;  Burkhardt  v.  Trav- 
elers* Ins.  Co.  102  Pa.  262,  48  Am.  Rep.  205: 
Travelers'  Ins.  Co.  v.  Seaiier,  19  Wall.  531]  22 
L.  ed.  155;  Bon  v.  Railway  Pass.  Assur.  Co. 
56  Iowa,  664,  41  Am.  Rep.  127. 

The  court  should  have  held,  as  a  matter  of 
law,  in  this  case,  that  the  provision  of  tbe 
policies  exempting  the  company  from  liability 
for  voluntary  exposure  to  unnecessary  dan- 
ger had  been  violated,  and  should  have 
granted  defendant's  motion  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant. 

Conhoy  v.  Railway  Officials  ^  E.  Acci.  Asso. 
(Ind.  App.)  43  N.  E.  1017;  Carpenter  v.  Ameri- 
can Acci.  Co.  46  S.  C.  541;  Follis  v.  United 
States  Mill.  Acci.  Asso.  94  Iowa,  435,  28  L.  R. 
A.  78;  Bean  v.  Employerb*  Liability  Assur. 
Corp.  50  Mo.  App.  459;  Keene  v.  Jve«?  Eng- 
land Mut.  Acci.  Asso.  161  Mass.  149; 
Tuttle  V.  Travellers'  Ins.  Co.  134  Mass.  175,  45 
Am.  Rep.  816;  1  Am.  &  Eng.  Enc.  Law,  2d 
ed.  pp.  306  et  seq:  1  Beach,  Ins.  ^$^  276  etseq.; 
2  Bacon.  Ben.  Soc.  §  492;  Niblack,  Mut.  Ben. 
8oc.  §  867  et  seq;  Neil  v.  Travelers'  Ins.  Co.  17 
Can.  L.  J.  44;  Travelers  Ins.  Co.  v.  Jones,  80 
Ga.  541;  Badenfeld  v.  Massachusetts  Mut.  Acci. 
Asso.  154  Mass.  77,  18  L.  R.  A.  268,  note; 
Duncan  v.  Preferred  Mut.  Acci.  Asso.  27  Jones 
&  8.145;  Equitable  Acci.  Ins.  Co.  v.  Osborn,  90 
Ala.  201,  13  L.  R.  A.  267;  Standard  Ins.  Co. 
V.  Langston,  60  Ark.  881. 

Messrs.  Ramsey,  Mazwell*  A  Btamseyf 
for  defendant  in  error: 

This  case  is  not  to  be  determined  by  any  of 
the  general  rules  of  law  relating  to  negligence, 
but  solely  by  a  consideration  of  the  express 
language  of  the  contract. 

Schneider  v.  Provident  L.  Ins.  Co.  24  Wis. 
28,  1  Am.  Rep.  157;  Collins  v.  Bankers'  Acci. 
Ins.  Co.  96  Iowa,  216;  Equitable  Acci.  Ins.  Co. 
V.  Osborn,  90  Ala.  201,  13  L.  R.  A.  267;  Fi- 
delity &  C.  Co.  V.  Chambers.  93  Va.  138,  40  L. 
R.  A.  432;  Keefe  v.  National  Acci.  Soc.  4  App. 
Div.  392;  Lehman  v.  Great  Ensiern  Casualty 
&  I.  Co.  7  App.  Div.  424:  Tucker  v.  Mutual 
Ben.  Life  Co.  50  Hun,  50;  National  Benefit 
Asso.  V.  Jackson,  114  111.  533;  2  May,  Ins.  2d 
ed.  §  530. 

The  burden  of  proof  was  upon  the  defend- 
ant to  show  that  Mr.  IlubbeU's  exposure  to 
danger  was  both  voluntary  and  unnecessary. 

J^reeman  v.  Travelers'  Ins.  Co.  144  Mass.  572; 
Badenfeld  "v.  Massachusetts  Mvt.  Acci.  Asso.  154 
Mass.  77,  13  L  R.  A.  263;  Keene  v.  NeiD  Eng- 
land Mut.  Acci.  Asso.  161  Mass.  149;  Jones  v. 
United  States  Mvt.  Acci.  Asso.  92  Iowa,  652. 

Spear,  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  shows  that  the  deceased  was 
40  L.  R.  A. 


about  sixty  years  of  age,  a  traveling  salesman 
by  occupation,  and  at  the  lime  of  the  occur- 
rence in  good  health,  and  in  full  possession  of 
his  mental  faculn'ee.  He  was  drowned  while 
crossing  at  a  public  ford  through  a  slougb 
caused  by  backwater  from  the  Tombigbec 
river,  near  Vienna,  in  the  state  of  Alabama, 
on  the  afternoon  of  December  27,  1892.  The 
ford  was  a  part  of  the  state  road  lying  between 
a  cross  roads  settlement  known  as  **BuntiD8" 
and  Vienna,  the  places  being  about  9  miles 
apart.  There  was  no  other  public  road  con- 
necting the  two  points,  although  there  was  a 
byway  through  plantations  around  by  a  place 
called  the  **Lee  Place,"  some  3^  miles"  further, 
which  way  also  led  over  a  slough  caused  by 
like  backwater,  the  condition  of  which  was 
not  then  known.  Hubbell  had  traveled  the 
state  road  twice  a  year  for  thirteen  years,  and 
was  more  or  less  acquainted  with  the  ford 
where  the  occurrence  took  place.  He  bad 
stayed  near  Buntins  the  night  of  the  26th.  and 
left  that  place  about  3  o'clock  in  the  afternoon 
of  the  27th.  in  a  buggy  drawn  by  two  horses 
hired  of  a  liveryman  near  there,  and  driven  by 
a  colored  man  named  Emmiit  Cavett.  It  was 
understood  in  the  neighborhood  that  a  colored 
boy,  having:  in  charge  some  mules,  a  few  days 
before,  bad  to  go  around  by  the  Lee  place  be- 
cause the  water  at  the  ford  was  up  so  that 
fording  was  thought  to  be  dangerous,  and  this 
information  was  conveyed  to  Hubbell.  but  the 
water  at  the  ford  was  subject  to  rapid  changes, 
and  might  be  high  at  one  time,  and  easily 
fordable  in  a  few  hours  after.  Hubbell  made 
inquiries  of  a  number  of  persons  living  in  the 
vicinity  of  Buntins  as  to  its  condition.  The 
evidence  tends  to  show  that  opinions  were  ex- 
pressed—some favorable  and  others  unfavora- 
ble—with respect  to  the  presence  of  danger 
there;  but  no  one  claimed  to  have  knowledge, 
and  the  exact  condition  of  the  ford  that  after- 
noon was  not  known.  There  had  been  a  little 
rain  thereabouts  within  the  few  days  past,  but 
not  much,  and  the  roads  were  fairly  ^pod.  It 
had  rained  above.  Vienna  was  on  HubbeH's 
regular  route  and  was  to  be  his  next  stopping 
place.  He  had  upon  his  person  some  $700  or 
$800  in  money  collected  within  the  two  or 
three  days  previous.  On  the  way  to  the  ford, 
and  a  short  distance  from  Buntins,  the  driver 
turned  off  the  state  road,  intending  to  drive 
around  by  the  Lee  place.  Hubbell  stopped 
him,  and  a  conference  ensued,  in  which  the 
driver  said  to  Hubbell  that  one  Wilder  bad 
told  him  that  they  could  not  go  tbe  direct 
road,  because,  he  said,  he  had  sent  a  boy  over 
there,  and  he  could  not  cross,  and  that  they 
would  have  to  go  bv  the  Lee  place.  Wilder 
was  one  of  those  of  whom  Hubbell  bad  in- 
quired, and  who  mentioned  the  circumstance 
of  the  boy  wiih  the  mules,  which  was  two 
days  before.  BV  direction  of  Hubbell.  tbe 
driver  against  his  own  inclination,  turned 
back,  and  they  continued  on  the  public  road. 
The  driver's  objection,  expressed  later,  was 
not  that  he  feared  bodily  danger,  but  it  was 
cold,  and  he  feared  getting  wet.  They  pres- 
ently reached  the  slough.  The  road  dipped 
into*  the  water.  They  stopped.  It  was  ^  to 
35  feel  to  the  opposite  slope.  There  was  no 
current.  Hubbell  said  to  the  driver  that  the 
water  was  not  more  than  3  or  4  feet  deep,  ac- 
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cording  to  old  signs  setting  out  there,  and 
that  he  always  noticed  them.  * 'That's  no 
water  there  to  stop  us,  at  all.  You've  been 
kicking  all  along  about  the  slough  being  so 
bad,  and  Tve  been  traveling  here  about  thir- 
teen or  fourteen  years.  I  never  found  this 
slough  in  as  fine  a  fix  as  it  is  now,  in  all  my 
traveling  here,  and  you  acknowlege  your- 
self you  never  saw  it  in  such  good  fix.— no 
water  nor  mud  on  the  sides  of  the  road, — 
and  that  is  the  reason  I  wanted  to  come  this 
road  instead  of  the  road  around.  Public 
roads  are  always  kept  up.  I  have  traveled 
here  when  the  roads  were  three  times  as  bad, 
and  also  have  crossed  this  slough,  and  more 
water  there  than  seems  to  be  there  now." 
They  entered  the  water,  and  again  stopped. 
Hubbeirs  valise  was  on  the  floor  of  the  buggy, 
behind  the  seat.  The  driver  asked  if  he  had 
anything  he  did'nt  want  to  get  wet.  Hubbell 
replied:  '*Yes;  I  don't  want  my  Valise  to  get 
wet.  Go  ahead  and  get  it,  though  I  don't 
think  the  water  will  reach  that  high."  The 
driver  then  got  the  valise  and  put  ft  on  the 
seat.  They  started  across.  Giving  the  words 
of  the  driver:  *'We  made  a  few  steps,  when 
the  horses  commenced  swimming.  The  water 
then  struck  us  in  the  face,  and  he  jumped 
and  caught  the  lines.  It  seemed  that  he 
wanted  to  turn  around.  This  pulled  the 
horses  out  of  the  road  when  he  pulled  the 
lines,  and  I  caught  hold  of  the  lines  to  try  and 
get  back  in  the  road,  and  I  was  going  on  all 
right,  and  would  have  kept  on  all  right  if  the 
buggy  had  not  struck  a  stake  driven  into  the 
ground.  Then  the  buggy  bung.  [This  stake 
was  not  seen  by  him  nor  was  its  presence 
known  to  him  until  the  buggy  struck  it.] 
He  asked  me  what  I  would  do  now.  I  told 
him  I  was  going  to  cut  the  horses  loose.  Mr. 
Hubbell  said:  'Let  the  horses  alone,  and  save 
me  and  yourself.  I  will  pay  for  the  horses. 
I  have  paid  for  one  pair,  and  I  will  pa^  fbr 
theae.  Save  me.  Can't  you  swim?  I  told 
him,  'Yes.'  He  said,  'You  swim  out,  and 
take  me  out  on  your  back,  for  I  can't  swim  a 
lick.*  I  told  him,  'We  were  directed  to  come 
this  way,  and  after  I  got  here  I  would  have 
turned  around,  but  you  said  there  was  no  dan- 
ger, which  I  did  not  think  there  was  rn^self, 
any  further  than  Just  me  getting  wet.'  'X  wish 
I  had  have  let  you  turn  around  when  you 
wanted  to,  but  you  heard  Mr.  Whitten  say  to 
me  to  keep  right  in  the  middle  of  the  road. 
Don't  you  think  noways  hard  of  me,  Emmitt. 
Do  all  you  can  to  get  me  out  of  here.'  1  said 
I  coula  not  swim  with  him  on  my  back. 
'Well,  what  in  the  world  am  I  going  to  do, 
Emmitt?  'I  am  freezing.'  I  said:  *0h,  no, 
you  are  not  freezing:  you  are  just  a  little  cold. 
Vou  have  on  better  clothes  than  I  have,  and  I 
lack  a  heap  from  freezing.'  He  then  had  hold 
of  me,  when  we  were  talking.  He  said:  'I 
am  afraid  for  you  to  leave  me.'  I  said:  'How 
am  I  to  get  you  out?  I  can't  swim  with  you 
on  my  back.'  He  then  asked:  *What  am  I 
going  to  do?  How  am  I  to  get  out?'  He  said: 
^Y^'ou  must  not  leave  me  here  at  all.'  I  asked 
him:  'Then  what  are  we  going  to  do,  just 
slay  here  and  drown?  We  will  freeze  or 
drown  unless  I  go  off  and  get  a  boat.  He  then 
turned  me  loose,  and  told  me  to  go  and  get  a 
boat  just  as  quick  as  I  could.  I  left  him  then, 
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and  started  to  hunt  for  a  boat  I  stepped  into 
the  water  and  tried  to  swim,  and  1  failed  to 
swim  myself.  He  was  talking  to  me  the  whole 
time:  'Emmitt,  you  are  drowning,  and  what 
will  I  do?'  This  he  repeated  time  and  again, 
and  finally,  at  last,  I  got  to  the  shore.  He 
says:  'Emmitt.  go  ahead,  old  boy.  Mr.  Eiland 
told  me  you  are  all  right,  and  I  believe  you  are; 
and  also  Mrs.  Dillard.'  I  was  now  at  the 
shore,  and  used  every  effort  to  get  a  boat. 
Cavett's  effort  to  get  a  boat  in  time  proved  un- 
availing. When  help  reached  the  scene,  Hub- 
bell was  found  out  of  the  buggy,  drowned. . 

This  extended  statement  of  the  circum-  \ 
stances  surrounding  the  case  has  been  given 
because  it  seems  to  us  that  the  facts,  when 
fully  stated,  have  the  effect  to  much  simplify 
the  question  of  law  involved.  The  construc- 
tion of  the  clause  "voluntary  exposure  to  un- 
necessary danger"  has  not  heretofore  been  pre- 
sented to  this  court,  although  the  question  has 
been  the  subject  of  numerous  adjudications  in 
other  jurisdictions.  A  citation  of  the  author- 
ities pro  and  con  will  be  found  in  the  full 
briefs  of  counsel,  which,  with  the  able  discus- 
sion of  the  legal  propositions  there  so  fully 
given,  permits  a  disposal  of  the  case  with  more 
brevity  than  might  otherwise  be  fitting.  The 
policy  covered,  with  the  exception  before 
stated,  and  others  not  important  to  be  recited, 
death  "through  external,  violent,  and  acci- 
dental means.  It  will  not  be  doubted  that  the 
definition  of  "death  by  accidental  means" 
given  by  the  trial  judge  to  the  jury,  tiz., 
"Any  event  which  takes  place  without  the 
foresight  or  expecta^tion  of  the  person  acted 
upon  or  affected  by  the  event,"  was  a  proper 
definition,  and  there  is  no  reasonable  question 
that  the  facts  proved  warrant  the  conclusion 
by  the  triors  that  the  assured  came  to  his  death 
by  accidental  means.  And  it  is  now  settled 
by  uniform  adjudications  that,  although  the 
drowning  is  the  result  of  the  action  of  water 
internally,  yet  the  water  is  external,  and  that 
accidental  death  by  drowning  is  produced 
"through  external,  violent,  and  accidental 
means,"  within  the  import  of  an  accident  pol- 
icy. It  being  thus  sufficiently  shown  by  the 
evidence  of  plaintiff  that  the  assured  came  to 
his  death  within  the  general  terms  of  the  pol- 
icy, the  burden  rested  upon  the  company  to 
prove  that  a  recovery  was  defeated  by  reason 
of  the  exception  pleaded,  viz.,  that  death  was 
the  result  of  "voluntary  exposure  to  unneces- 
sary danger."  It  is  clearly  not  enough,  in 
such  case,  to  show  that  the  deceased  was  neg- 
ligent. "Negligence,"  in  its  usual  legal  signi- 
fication, has  no  place  in  measuring  the  liabil- 
ity of  a  company  under  an  ordinary  accident 
insurance  policy,  for  its  presence  would  over- 
turn the  primary  theory  of  the  contract.  Ac- 
cidents are  the  result,  very  largely,  of  the  fail- 
lu-e  to  observe  due  care;  and  yet  the  contract 
is  intended  as  a  remuneration  in  case  of  acci- 
dent, and  it  is  to  procure  the  obligation  of  the 
company  to  pay  this  remuneration  that  the  as- 
sured pays  the  premium.  As  stated  by  Allen, 
J.,  in  Keene  v.  New  England  Mut,  Acci.  Asso, 
161  Mass.  149,  "By  taking  a  policy  of  insur- 
ance against  accidents,  one  naturally  under- 
stands that  he  is  to  be  indemnified  against  acci- 
dents resulting  in  whole  or  in  part  from  his  own 
inadvertence."    A  literal  construction  of  the 
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words  **voluDtary  exposure  to  unnecessary  dan- 
ger" misht  embrace  any  exposure  nol  actually 
required  by  the  circumstances,  or  enforced  by 
the  superior,  will  of  others,  as  well  as  every 
danger  attending  such  exposure  that  might 
have  been  avoided  by  the  exercise  of  ordinary 
care.  But  it  must  be  borne  in  mind  that  lan- 
guage of  exceptions  in  such  policies,  limiting 
the  liability  of  the  company,  are  to  be  con- 
strued favorably  to  the  insured,  and  doubts 
and  ambiguities  resolyed  against  the  insurer. 
The  words  of  the  exception  are  not,  therefore, 
to  be  literally  interpreted.  We  think  reason  as 
well  as  the  clear  weight  of  authority  leads  to 
the  conclusion  that  the  words  of  the  exception 
should  be  held  to  relate  to  dangers  of  a  sub- 
stantial character  which  the  assured  realized. 
The  voluntary  exposure  requires  an  exercise  of 
the  will.  The  party  must  intentionally  and 
consciously  assume  the  risk.  This  necessarily 
involves  knowledge  that  the  danger  exists,  and 
that  the  risk  will  follow  an  attempt  to  brave  it. 
The  act  done  may  be  voluntary,  but  it  cannot 
involve  "voluntary  exposure"  unless  the  ex- 
posure is  understood.  Before  the  party  can 
voluntarily  expose  himself  to  danger,  he  must 
know  of  its  existence.  See  TraveUrs*  Ins.  Co, 
V.  MiteheU,  47  U.  S.  App.  260, 24  C.  C.  A.  305. 
78Fed.  Rep.  764. 

We  are  not  called  upon  to  pass  on  the  weight 
of  the  evidence,  but  some  features  may  with 
propriety  be  adverted  to,  and  its  general  legal 
effect  indicated.  The  policy  describes  Mr. 
Hubbell  as  engaged  in  the  occupation  of  trav- 
eling salesman,  and  the  contract  was  intended 
to  cover  risks  incurred  in  the  pursuit  of  that 
business.  He  was  pursuing  this  line  of  busi- 
ness, and  was  on  one  of  the  usual  routes  of 
travel,  when  he  met  his  death.  In  the  line  of 
duty  to  his  employer,  it  was  important  that  he 
make  Vienna  without  unreasonable  delay ,  and, 
unless  the  way  involve  substantial  risks,  it  was 
his  duty  to  reach  that  point  that  day.  In  this 
sense,  it  was  necessary  for  him  to  make  the 
trip  then.  He  had  not  gone  out  of  his  way 
to  seek  perils,  nor  for  any  ulterior  or  outside 
purpose,  but  was  on  a  public  highway,  and  the 
only  one  leading  to  his  destination.  It  is  a 
significant  circumstance,  also,  that  no  one 
whom  he  heard  speak  on  the  subject  indicated 
that  the  road  itself  was  at  all  out  of  repair. 
The  water  on  it  was  still — not  running — water, 
and  hence  it  was  not  natural  to  anticipate  any 
washing  or  impairment  of  the  road.  The  pres- 
ence of  the  backwater  over  it  was  the  only 
source  of  probable  danger  to  be  considered. 
Fords  are  common  in  many  sections  of  the 
country,  especially  in  the  newer  portions.  To 
refuse  to  cross  them  is  to  refuse  to  travel. 
There  is  no  evidence  in  the  record  that  the 
road  itself  was  out  of  order,  and  it  was  the 
belief  of  the  prudent  driver,  even,  that,  had 
the  team  been  kept  in  the  road,  a  safe  crossing 
would  have  been  made.  If  the  crossing  of  the 
ford  at  that  time  was  dangerous,  and  Uubbell 
was  conscious  of  the  danger  and  consciously 
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assumed  the  risk,  that  was  a  voluntary  ex- 

S)sure  to  it,  and  would  prevent  a  recovery, 
ut  the  attempt  to  cross  because  it  was  a  ford 
was  not  necessarily  and  per  m  a  dangeroas, 
act,  and  plaintiff  showed  a  right  to  recover  un- 
less the  circumstances  were  such  as  disclosed 
to  Hubbell  that  the  attempt  to  cross  would  be 
dangerous.  This  does  not  imply  that  he  might 
recklessly,  and  in  a  foolhardy  way,  rush  into 
probable  danger,  even  though  be  was  at  the 
time  pursuing  his  legitimate  calling.  But 
where  different  men,  having  substantially 
equal  means  of  judging,  would  differ  in  opin- 
ion as  to  the  safety  of  an  act,  it  cannot  be  said 
to  be  foolhardy.  The  attempt  to  cross  under 
the  conditions  which  surrounded  Hubbell 
would  be  largely  a  matter  of  temperamenL  A 
very  timid  person  would  be  likely  to  shrink 
and  refuse;  a  courageous  one  would  be  likelj 
to  go  ahead.  The  former  would  see  troops  of 
lions  in  the  way:  the  latter  would  think  the  way 
clear.  That  Hubbell  thought  the  way  free 
from  substantial  danger,  his  conduct  abund- 
antly attests.  His  panicky  grasping  of  the 
lines  when  imminence  of  peril  dawned  upon 
him  is  not  to  be  counted  against  him.  Even 
under  the  rule  of  contributory  negligence,  his 
actions  in  the  face  of  great  peril,  though  un- 
wise, would  not  condemn  him.  It  is  a  recog- 
nized rule  that  where  one  is  confronted  with  a 
sudden  emergency  the  failure  on  his  part  to 
exercise  the  best  judgment  possible  does  not 
establish  lack  of  care.  We  think  that  Ilab- 
beirs  previous  acquaintance  with  this  ford 
and  the  landmarks  thereabouts,  and  the  in- 
formation received  from  others  at  the  time, 
justified  him  in  exercising  his  own  judgment; 
and  if  he  did  so  in  good  faith,  and  in  the  be- 
lief that  there  was  no  danger  to  his  life  in 
crossing,  however  erroneously  he  judged,  his 
act  in  attempting  to  cross  was  not  a  voluntary 
exposure  to  unnecessary  danger.  Nor  was  the 
warning  of  others  more  than  a  circumstance  to 
be  considered.  Such  warning  was  but  the  ex- 
pression of  an  opinion,  and  he  had  received 
opinions  to  the  contrary.  It  was  a  part  of  the 
circumstances.  It  did  not  of  itself  forbid  the 
exercise  of  personal  judgment.  The  question, 
therefore,  of  whether  the  attempted  crossing 
was  or  not  a  vohintarv  exposure  to  unneces- 
sary danger,  was  for  the  jury,  and  not,  as  now 
contended  by  plaintiff  in  error,  solely  a  ques- 
tion of  law  to  be  determined  by  the  court. 
Indeed,  counsel  at  the  trial  Eeem  to  have  re- 
garded it  as  a  question  for  the  jury,  as  is  indi- 
cated by  their  first  request  to  charge. 

We  find  no  error  in  the  charge  given  at  the 
request  of  plaintiff  below.  The  record  shows, 
as  against  the  objections  of  plaintiff  in  error, 
that  not  only  substantial  but  technical  justice 
was  done  by  the  judgments  of  the  superior 
and  circuit  courts,  and  they  should  not  be  dis- 
turbed. 

Judgment  affirmed. 
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*1.  ▲  fire  started  hy  defendant's  ne^U- 
leence*  after  spreadf ng  one  mile  and  a  quarter 
to  tbe  northeast,  near  plaintiffs*  property,  met  a 
fire  having  no  responsible  origin,  eoming  from 
tbe  northwest  After  the  union,  fire  swept  on 
from  the  northwest  to  and  into  plaintiffs^  prop- 
erty, causing  its  destruction.  Bitber  tire,  if  tbe 
other  had  not  existed,  would  have  reached  the 
property  and  caused  its  destruction  at  the  same 
time.    Had: 

(a)  That  the  rule  of  liability  in  case  of  Joint 
wrongdoers  does  not  apply. 

(b)  That  the  independent  Are  from  the  north, 
west  became  a  superseding  cause,  so  that  the  de- 
struction of  the  property  could  not,  with  reason, 
able  certainty,  be  attributed  in  whole  or  in  part 
to  the  lire  having  a  responsible  origin;  that  the 
chain  of  responsible  causation  was  so  broJien  by 
the  Are  from  the  northwest  that  the  negligent 
Are.  if  it  reached  the  property  at  all,  was  a  re- 
mote, and  not  tbe  proximate,  cause  of  the  loss. 

8«  Alter  the  fire  swept  everything  of  a 
eomlmstible  isharacter  dean^  on  both 
sides  of  defendant's  right  of  way,  plaintiffs' 
horses,  that  were  running  at  large,  went  upon 
the  railway  track  and  were  killed  by  a  passing 
train  without  negligence  on  the  part  of  the  train- 
men. Tbe  right  of  way  had  never  been  fenced 
as  required  by  law.    Held: 

(a)  That  the  rule  of  absolute  liability,  under 
the  statute  requiring  railway  companies  to  fence 
their  tracks,  applies  only  where  the  loss  is  pro- 
duced, in  whole  or  in  part,  by  reason  of  the  fail- 
ure to  fence. 

(b)  That  in  the  circumstances  stated  tbe  chain 
of  causation  reaching  from  the  failure  to  fence 
was  broken  by  the  fire  that  would  unquestiona- 
bly had  destroyed  the  fence  if  it  had  existed,  so 
that  the  failure  to  fence  cannot  be  said  to  have 
contributed  to  the  entry  of  the  horses  upon  the 
railway  track. 

8.  The  rules  require  the  printinur  of  a 
case  hy  the  appellanttand  one  brief  on 
each  side,  on  appeal  to  this  court;  they  also  per- 
mit a  reply  on  each  side.  Costs  as  of  right,  for 
printing,  are  limited  to  such  as  are  reasonably 
necessary  or  permitted  under  the  rules. 

(March  22, 18S6.) 

APPEAL  by  defebdaot  from  a  judgment  of 
the  Circuit  Court  for  Marinette  County  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover damages  for  injuries  caused  by  fire  al- 
leged to  have  been  negligently  set  out  by  de- 
fendant, and  for  horses  killed  by  it.    Reversed. 

Statement  by  Marshall,  J. : 
The  complaint  sets  forth  four  causes  of  ac- 
tion at  law: 
(1)  For  compensation  for  the  destruction  by 

^Headnotes  by  Marshall,  J. 


a  fire  on  the  20lh  day  of  May.  1893,  of  a  lum- 
ber  camp,  several  buildings,  the  camp  equip- 
age for  a  large  number  of  men,  some  lumber, 
and  a  quantity  of  posts,  poles,  ties,  slabs,  and 
other  personal  property  at  Corliss,  Wisconsin, 
of  the  alleged  value  of  |58,820.79,  upon  the 

? ground  that  a  fire  was  started  at  a  point  on  de- 
endant's  right  of  way  about  a  mile  and  a 
quarter  southwest  of  such  property  by  tbe  es- 
cape of  cinders  from  one  of  defendant's  en- 
gines to  dry,  combustible  material  negligently 
left  on  its  right  of  way,  which  fire  spread  to 
such  property  and  did  the  mischief  com- 
plained of. 

(2)  To  recover  for  the  loss  of  two  horses  of 
the  value  of  $500,  killed  May  20,  1893,  by  one 
of  defendant's  engines  on  its  right  of  way, 
where  such  horses  strayed  because  defendant 
failed  to  fence  such  right  of  way  as  required 
by  law. 

(8)  To  recover  compensation  for  tbe  loss  of 
one  horse  of  the  alleged  value  of  $225,  killed 
by  one  of  defendant's  engines  on  its  right  of 
way,  on  the  18th  day  of  March,  1892;  where 
it  strayed  because  defendant  failed  to  fence 
such  right  of  way  as  required  by  law. 

(4)  To  recover  compensation  for  the  loss  of  a 
cow  of  the  alleged  value  of  $50,  killed  the  27th 
day  of  August,  1892,  by  one  of  defendant's 
engines  on  its  right  of  way,  where  it  strayed 
because  defendant  failed  to  fence  such  right  of 
way  as  required  by  law. 

The  judgment  prayed  for  was  $60,825,  with 
costs. 

The  answer  put  in  issue  tbe  origin  of  the 
fire  alleged  to  have  destroyed  the  property 
mentioned  in  the  first  cause  of  action,  the  value 
of  such  property,  and  also  all  other  disputed 
matters  covered  by  tbe  verdict,  hereinafter 
mentioned.  On  the  trial  facts  were  admitted 
entitling  plaintiff  to  recover  on  the  third  and 
fourth  causes  of  action,  and  there  was  no  con- 
troversy upon  the  evidence  but  that  the  horses 
mentioned  in  the  second  cause  of  action  were 
killed  by  one  of  defendant's  engines  as  alleged, 
and  that  defendant  failed  to  comply  with  the 
laws  of  this  state  in  respect  to  fencing  its  right 
of  way.  Tbe  circumstances  leading  up  to  the 
entry  of  the  horses  upon  the  right  of  way  were 
that,  because  of  danger  of  the  destruction  of 
the  stables  where  the  horses  were  located  on 
the  20th  day  of  May,  1898,  they  were  turned 
loose  and  driven  toward  a  place  of  safety  away 
from  the  defendant's  track;  that  later  in  the 
day  and  after  the  fire  had  swept  over  the  coun- 
try up  to  the  right  of  way,  the  horses  returned 
to  the  vicinity  of  their  stables  and  in  doing  so 
went  upon  the  defendant's  track  and  were 
killed  by  a  passing  engine,  which  was  going 
very  slowly  on  account  of  existing  conditions 
in  regard  to  smoke  and  recent  burning. 

As  to  the  origin  of  the  fire  which  destroyed 
the  plaintiffs'  property,  there  was  evidence 
tending  to  show  that,  about  9  o'clock  on  the 
morning  of  the  20th  of  May,  1893,  a  fire  was 
started  in  some  way  by  a  passing  engine,  in 


Note.— For  liability  for  flres  which  spread  to  the  I  Lumber  Co.  (Minn.)  23  L.  R.  A.  513:  Anderson  v. 
property  of  others,  see  Brown  v.  Brooks  (Wis.)  21    Miller  (Tenn.)  81  L.  R.  A.  004. 
L.  R.  A.  255,  and  no(e;alBO  Day  v.  H.  C.  Akeley  l 
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combustible  material  on  the  defendant's  right 
^  of  way  near  Boom  Hill,  a  mile  and  quarter 
southwest  of  Corliss,  where  plaintiff's  property 
was  located;  that  the  wind  at  that  time  was 
blowing  from  the  south  and  southwest;  that 
the  fire  spread  for  a  time  in  a  northerly  and 
northeasterly  direction,  carried  by  the  wind 
blowing  from  the  south  and  southwest;  that 
towards  noon  the  wind  changed  to  the  west; 
that  between  twelve  and  one  o'clock  the  wind 
changed  so  as  to  blow  from  a  northwesterly  di- 
rection, and  increased  to  a  gale;  that  at  the 
time  the  fire  was  spreading  north  from  Boom 
Hill  as  stated,  ihere  was  a  fire  some  distance 
northwest  of  plaintiffs'  property,  which,  as  the 
wind  changed  to  the  west  and  northwest  and 
increased  to  n  gale,  was  carried  southeasterly 
and  easterly  to  the  vicinity  of  such  property, 
so  as  to  meet  the  line  of  nre  from  the  south- 
west before  that  reached  said  properfy;  there- 
after and  about  1  o'clock,  carried  by  the  strong 
gale  of  wind  aforesaid,  fire  swept  down  from 
the  west  and  northwest,  to  and  into  said  prop- 
erty, and  caused  the  destruction  complained  of. 

The  court  instructed  the  jury  in  substance, 
among  other  things,  that  if  they  found  that 
the  fire  set  by  the  defendant's  engine  was  at- 
tributable to  its  negligence,  and  was  the  sole 
cause  of  the  destruction  of  plaintiffs'  property, 
they  were  entitled  to  recover  the  entire  dam- 
age they  thereby  sustained;  that  if  the  jury 
found  that  the  negligence  of  the  defendant  con- 
tributed to  produce  the  fire  which  caused  the 
damage,  and  that  there  were  other  fires  which 
also  contrib.uted  to  the  loss,  and  they  could 
figure  out  what  amount  of  such  damage  re- 
sulted from  the  fire  originated  from  such  neg- 
ligence, they  might  do  so. 

The  jury  rendered  a  special  verdict  in  sub- 
stance as  follows: 

(1)  The  defendant's  engine  No.  403  set  fire 
on  its  right  of  way  at  a  place  called  Boom  Hill, 
on  the  morning  of  May  20,  1898. 

(2)  The  fire  spread  to  plaintiffs'  cedar  yard 
and  camp  at  Corliss,  and  set  fire  to  the  same. 

(8)  There  was  another  fire  which  came  from 
the  northwest  at  the  same  time  and  was  driven 
into  the  plaintiffs'  yard  and  camps  and  set  fire 
to  the  same. 

(4)  The  fire  which  came  from  the  northwest 
united  with  the  fire  set  by  defendant's  engine 
before  reaching  the  cedar  yard. 

^5)  Defendants  engine  was  properly  con- 
structed and  equipped  to  prevent  the  escape  of 
sparks  and  cinders,  and  it  was  in  good  condi- 
tion and  properly  managed. 

(6)  Defendant  was  guilty  of  negligence  on 
account  of  the  condition  of  its  right  of  way 
where  the  fire  stated,  which  caused,  or  con- 
tributed to,  the  starting  of  the  fire. 

(7)  There  was  a  want  of  ordinary  care  on 
the  part  of  the  defendant,  which  caused  the 
fire  to  start  on  its  right  of  way. 

(8)  Such  want  of  ordinary  care  consisted  in 
not  keeping  the  right  of  way  reasonably  clear 
of  combustible  material. 

(9)  Plaintiffs'  damage,  caused  by  the  fire 
started  by  defendant's  negligence,  we  assess  at 
50  per  cent  of  their  claim,  less  the  insurance, 
amounting  to  |26,182  93. 

Defendant's  counsel  made  several  motions  to 
correct  the  verdict  and  for  judgment  thereon; 
also  a  motion  for  judgment  on  the  verdict  and 
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the  evidence,  dismissing  the  complaint  as  to 
the  first  cause  of  action,  also  as  to  the  second 
cause  of  action;  also  a  motion,  in  effect,  for 
such  judgment  in  its  favor  as  the  court  might 
decide  it  was  entitled  to  on  the  verdict;  cuso 
for  an  order  setting  aside  the  verdict  as  con- 
trary to  the  evidence  and  for  other  reasons,  and 
granting  a  new  trial.  All  of  such  motions 
were  denied  and  due  exceptions  to  the  denials 
taken.  Plaintiffs'  counsel  moved  on  the  ver- 
dict for  such  judgment  as  the  court  might  de- 
cide they  were  entitled  to.  On  such  motion  the 
court  construed  the  verdict  of  the  jury  as  ap- 
portioning the  fire  loss  equally  between  the  fire 
originated  foy  the  defendant  and  the  fire  that 
came  from  the  northwest,  which  was  of  un- 
known origin,  upon  the  theory  that  as  the  fires 
united  and  entered  the  yard  together,  only  half 
of  the  loss  was  attributable  to  the  negligence 
of  the  defendant.  As  a  matter  of  law  the 
court  held  that  as  defendant's  negligence  in 
starting  the  Boom  Hill  fire  contributed  to  pro- 
duce the  loss,  it  was  responsible  for  the  entire 
damage,  measured  by  the  reasonable  value  of 
the  pl'operty  destroyed,  and  legal  interest 
thereon  from  the  date  of  the  fire.  Thereupon 
judgment  was  ordered  for  the  entire  value  of  the 
property  destroyed,  less  the  insurance  received, 
such  value  on  the  verdict,  under  the  charge, 
being  computed  by  the  court  at  $55,865.87, 
and  the  insurance  |1,750.  Judgment  was  also 
ordered  fur  the  value  of  the  two  horses  men- 
tioned in  the  second  cause  of  action  as  found 
by  the  jury,  with  interest  from  the  time  they 
were  killed,  and  for  the  undisputed  value  of 
the  horse  and  cow  mentioned  in  the  third  and 
fourth  causes  of  action,  with  interest  from  the 
time  they  were  killed,  amounting  in  all  to  the 
sum  of  $59,584.86.  Due  exception  was  taken 
to  the  order.  Judgment  was  entered  in  ac- 
cordance with  such  order,  from  which  this  ap- 
peal was  taken. 

Messrs.  Alfk*ed  H.  Briffkt  and  Greene* 
Vroman,  Fairchild,  North,  ft  Parker 

for  appellsnt. 

Messrs.  Webster  Sb  Classon*  for  respond- 
ents: 

An  injury,  caused  by  negligence,  can  only 
be  recovered  for  when  the  facts  are  such  that 
it  can  be  inferred  from  them  that  the  injury 
was  the  natural  and  probable  consequence  of 
the  negligent  act,  and  might  or  ought  to  have 
been  foreseen  under  all  the  circumstances. 
This  inference  is  for  the  iury  or  the  court,  ac- 
cording to  the  case  made.*  If  the  facts  pre- 
sented have  so  uncertain  a  tendency  as  to 
leave  the  mind  in  doubt  as  to  what  should  be 
inferred  in  respect  to  these  particulars,  the 
court  can  make  no  deductions;  they  must  be 
made  by  the  jury;  but  when  the  facts,  found 
or  undisputed,  are  of  such  a  nature  that  dear 
conclusions  can  be  drawn  from  them,  it  is  no 
objection  to  the  verdict  that  the  jurors  them- 
selves have  not  drawn  such  conclusions  and 
stated  them  as  facts,  for  they  may  and  should, 
in  such  cases,  be  made  by  the  court. 

Maitland  v.  Oilbert  Paper  Co,  (Wis.)  72  N. 
W.  1124;  Deisenrieter  v.  KrausMerhel  Malt- 
ing Co,  (Wis.)  72  N.  W.  875;  Atkinson  v. 
Goodrich  Transp.  Co.  60  Wis.  141,  50  Am. 
Rep.  352;  Morrison  v.  Madison  (Wis.)  71  N. 
W.  882. 
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It  was  unnecessary  for  the  plaintiffs  to  pat 
in  proof  as  to  or  ask  the  court  to  submit  ques- 
tions to  the  jurors  to  have  them  determine 
the  likelihood  of  the  wind  to  blow,  change  its 
course  and  velocity,  and  spread  fire  over  such 
o  surfacfi 

Donovan  v.  Chicago  dk  N.  W.  /?.  Co.  93  Wis. 
878;  Marvin  v.  Chicago,  M.  <fc  St.  P.  R,  Co. 
79  Wis.  140,  11  L.  R.  A.  5i)6. 

Negligence  of  defendant  in  respect  of  its 
right  of  way  at  the  point  where  its  engine  set 
the  fire,  being  found,  if  it  further  appears  by 
findings  supported  by  sufficient  evidence  or  by 
undisputed  evidence,  always  equivalent  to  a 
special  finding  {Mutphy  v.  Weil,  89  Wis.  150:  i 
Menominee  Rtter  Sash  dt  Door  Co.  v.  Milwau- 
kee <fc  N.  R.  Co.  91  Wis.  447),  (1)  that  the  sea- 
son was  a  dry  one,  (2)  that  the  fire  so  set 
spread  through  the  agency  of  the  wind,  a  dis- 
tance of  140  rods,  in  an  unbroken  course  over 
the  intervening  ground — which  presupposes 
the  presence  there  of  material  to  feed  upon — 
to  the  barns  and  grain  stacks  of  an  adjoining 
owner,— such  owner  being  guilty  of  no  negli- 
gence.— all  of  the  requirements  of  tbedoctnne 
of  ''proximate  cause,*'  so  far  as  facts  are  con- 
cerned, are  satisfied;  nothing  remains  but  to 
make  the  proper  inferences. 

Kellogg  v.  Chicago  d  JV.  W.  R.  Co.  26  Wis. 
228,  7  Am.  Rep.  69:  Austin  y.  Chicago,  M.  dt 
;St.  P,  R.  Co.  93  Wis.  496;  Deisenrieter  v. 
Kravs  Merkel  Malting  Co.  (Wis)  72  N.  W.  735. 

It  was  for  the  court  to  infer  that  the  injury 
done  to  the  plaintiffs  by  defendant's  negligence 
was  the  natural  and  probable  consequence  of 
such  negligence,  and  might  or  ought  to  have 
been  foreseen  under  the  circumstances. 

Austin  V.  Chicago,  M.  A  St,  P.  R.  Co.  93 
Wis.  496:  Lovistille,  N.  A.  d  (7.  R.  Co,  v. 
J^itsehe,  126  Ind.  229.  9  L.  R.  A.  750;  Grand 
Trunk  R  Co,  v.  Richardson,  91  U.  8.  454,  28 
L.  ed.  856;  Kellogg  v.  Chicago  db  N.  W,  R.  Co. 
26  Wis.  228,  7  Am.  Rep.  69;  Spaulding  v. 
Chicago  db  N.  W.  R.  Co.  80  Wis.  110.  11  Am. 
Rep.  650:  Milioaukee  dk  St.  P.  R.  Co.  v.  KeU 
logg,  94  U.  8.  475,  24  L.  ed.  259;  Eschert  v. 
Chicago,  St,  P.  M.  dk  0.  R.  Co.  87  Wis.  172; 
Gibbons  v.  Wisconsin  VaOey  R.  Co,  58  Wis. 
835;  Gram  v.  Northern  P.  R  Co.X  N.  D.  252; 
Grissell  v.  Housatonic  R.  Co.  54  Conn.  447; 
McCteUan  v.  St.  Paul.  M,  dt  M.  R.  Co.  58  Minn. 
104;  Chicago  d  E.  R.  Co.  v.  Luddington,  10 
Ind.  App.  636. 

Where  a  fire  has  been  negligently  set,  the 
party  responsible  for  it  c-  uld  not  excuse  him- 
self for  it  by  showing  that  at  the  time  it  was 
get  it  had  the  appearance  of  rain. 

Needham  v.  King,  95  Mich.  803;  Union  P. 
R.  Co.  V.  McCuUom,  2  Kan.  App.  819. 

See,  for  a  full  review  of  the  question  and 
citation  of  authorities— 

Chicago,  R.  I.  dt  P.  R,  Co.  v.  McBride,  54 
Kan.  172  See  also  Chicago  d  E.  R.  Co.  v.  Lud 
dington,  10  Ind.  App.  636;  Northern  P.  R.Co.  v. 
Letois,  7  U.  S.  App.  254.  51  Fed.  Rep.  658,  2 
C.  C.  A.  446;  adcago,  St.  L.  dP.  R.  Co.  v.  Will 
tarns,  181  Ind.  30;  Louisville,  N.  A.  d  C.  R, 
Co.  v.  NiUche,  126  Ind.  229,  9  L.  R.  A.  750; 
Brummit  Y.  Furness,  1  Ind.  App.  401;  Salis- 
bury V.  Hercfienroder,  106  Mass.  458,  8  Am. 
Rep.  854. 

Haying  found  an  efficient  producing  cause 
for  the  destruction  of  the  yard,  set  in  motion 
40  L.  R.  A. 


by  the  defendant  and  continued  in  unbroken 
progress  until  the  injury  was  accomplished,  it 
was  enough  to  charge  the  defendant. 

Milwaukee  d  St.  P.  R.  Co.  v.  Kellogg,  94  U. 
S.  469.  475.  24  L.  ed.  256.  259;  Kalckhoff  v. 
Zoehreavt,  43  Wis.  874;  Hepler  v.  State,  69 
Wis.  46;  Murphy  v.  Martin,  58  Wis.  276; 
SUwart  V.  Ripon,  38  Wis.  584;  Chicaao  d  E. 
R.  Co,  V.  Luddington,  10  Ind.  636;  Chicago  d 
E.  R.  Co.  V.  Bailey  (Ind.  App.)  46  N.  E.  688. 

The  verdict  establishes  that  the  northwest 
fire,  and  the  fire  due  to  defendant's  negligence, 
joined,  entered,  and  together  destroyed  the 
plaintiffs'  yard  and  camps.  Defendant's  lia- 
bility is  the  same  as  though  the  fire  due  to  its 
negligence  was  the  sole  cause  of  the  destruc- 
tion of  the  property,  whether  the  northwest 
fire  was  tortious  or  not,  the  reason  of  the  rule 
that  makes  the  tortfeasor,  in  such  a  case,  lia- 
ble, as  though  his  wrongful  act  caused  the  en- 
tire damage  being  that  the  damages  cannot  be 
apportioned  and  the  innocent  loser  shall  not, 
because  he  cannot  apportion  them,  be  deprived 
of  his  remedy  and  the  wrongdoer  go  free. 

Slater  Y.  Mersereau.  64  N.  Y.  188;  Westiidd 
Gas  d  Mill.  Co.  v.  Abernathy,  8  Ind.  App.  73; 
Ronton  d  A,  R.  Co.  v.  Shanty,  107  Mass.  568; 
Chuichiil  V.  Bolt,  181  Mass.  67,  41  Am.  Rep. 
191;  Stone  Y.  Dickinson,  5  Allen,  29,  81  Am. 
Dec.  727, 7  Allen,  26;  Matthews  v.  Delaware,  L. 
d  W.  R.  Co.  56  N.  J.  L.  34,  22  L.  R.  A.  261; 
Ellis  Y.  Boxcard,  17  Vt.  380;  South  Bend  Mfg. 
Co.  V.  Liphart,  12  Ind.  App.  185;  Valparaiso 
V.  Moffltt,  12  Ind.  App.  250;  Kansas  City,  Ft. 
S.  d  M.  R,  Go.  V.  Stoner,  10  U.  8.  App.  209, 
51  Fed.  Rep.  649,  2  C.  C.  A.  487;  Phmnix  Ins. 
Co  Y.  The  Atlas,  98  U.  8.  802,  28  L.  ed.  885; 
Sturgis  v.  Boyer,  24  How.  122,  16  L.  ed.  594; 
The  Beaconsfleld,  158  U.  8.  808.  39  L.  ed.  998; 
Folsom  Y,  Apple  River  Lc^  Driving  Co.  41  Wis. 
602;  State,  Reynolds,  v.  Babcock,  42  Wis.  188; 
Washington  d  G.  R.  Co.  v.  Rickey,  166  U.  8. 
521,  41  L.  ed.  1101 ;  Bishop.  Non-Contr. 
Law,  §g  39,  518;  16  Am.  &  £ng.  Enc. 
Law.  p.  440;  Chicago,  R.  /.  d  P.  R.  Co.  v.  Sut- 
ton, 27  U.  8.  App.  810,  68  Fed.  Rep  894,  11 
CCA.  251;  SeUick  v.  Lake  SJwre  d  M.  S.  R. 
Co,  98  Mich.  875,  18  L.  R.  A.  154;  Dreher  v. 
Fitchburg,  22  Wis.  675.  99  Am.  Dec.  91.  and 
cases  cited;  Jones  y.  United  States,  48  Wis.  885; 
Arimond  v.  Green  Bay  d  M.  Canal  Co.  85 
Wis  41. 

No  wrongdoer  ought  to  be  allowed  to  appor- 
tion his  own  wrong;  and  as  a  loss  has  actually 
happened  while  his  own  wrongful  act  was  in 
force  and  operation,  he  ought  not  to  be  per- 
mitted to  set  up  as  a  defense  that  there  was  a 
more  immediate  cause  of  the  loss.  To  entitle 
such  a  party  to  exemption,  he  must  show,  not 
only  that  the  same  loss  might  have  happened, 
but  that  it  must  have  happened  if  the  act  com- 
plained of  had  not  been  done. 

Selleck  v.  Lake  Shore  d  M.  S.  R,  Co.  98 
Mich.  875,  18  L.  R.  A.  154;  Cooley,  Torts, 
p.  76,  and  note  to  p.  78;  Davis  v,  Garrett,  6 
Bing.  716;  Baltimore  d  P.  R,  Co.  v.  Reaney, 
42  Md.  117;  Beauchamp  v.  Saginaw  Min.  Co, 
50  Mich.  172. 

The  proposition  that  the  plaintiffs,  injured 
by  the  two  concurring  fires,  cannot  have  a  re- 
covery against  the  tortious  author  of  one  of 
them,  where  he  fails  to  show  that  the  destruc- 
tion of  the  property,  by  the  independent  cause 
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found  by  the  jury,  the  northwest  fire,  was  not, 
or  where  the  defendant  shows  it  was,  inevita- 
ble, if  the  fire  had  never  been  started  on  the 
right  of  way  at  all,— is  clearly  unsound. 

Boston  d  A.  R,  Co.  v.  Shanty,  107  Mass. 
568;  Churchill  v.  Bolt,  131  Mass.  67,  41  Am. 
Kep.  191;  Stone  v.  Dickinson,  5  Allen.  29,  81 
Am.  Dec.  727,  7  Allen,  26:  Ellis  v.  Howard, 
17  Vt.  330;  Westfidd  Qas  dt  Mill  Co,  v.  Aber- 
nathy,  8  Ind.  App.  73;  and  Slater  v.  Mersereau, 
64  N.  Y.  138. 

Defendant's  contention  is  directly  opposed  by 
the  doctrine  that  determines  the  liability  of 
joint  tortfeasors,  acting  independently. 

McCUUan  v.  St.  Paul,  M.  &  M,  ft.  Co,  58 
Minn.  104:  Grand  Trunk  R.  Co.  v.  Cummings, 
106  U.  8.  700.  27  L.  ed.  266;  Stetler  v.  Chicago 
db  ^.  W.  R.  Co,  46  Wis.  497.  49  Wis.  609; 
Haley  v.  Jvmp  Rirer  Lumber  Co.  81  Wis.  412; 
Atkinson  v.  Goodrich  Transp,  Co.  60  Wis.  141, 
50  Am.  Rep.  352;  Folsorn  v.  Apple  Ricer  Log- 
Driving  Co.  41  Wis.  602,  and  State,  Reynolds, 
V.  Babcock,  42  Wis.  188. 

Neither  the  main  track  nor  spur  track  ever 
having  been  fenced,  the  liability  of  defendant 
for  killing  the  horses  was  absolute. 

Sanborn  &  Berryman,  Anno.  Stat,  g  1810; 
Quackenbush  v.  Wisconsin  <&  M.  /?.  Co.  62 
Wis.  411.  71  Wis.  472;  St.  Louis  cfc  S,  F.  R. 
Co.  V.  Mathews,  166  U.  S.  1,  41  L.  ed.  611. 

Marshallf  J.,  delivered  the  opinion  of  the 
court: 

The  foregoing  brief  statement  is  believed  to 
present  clearly  the  only  questions  necessary  to 
be  considered  in  determining  this  appeal. 
Numerous  questions  were  suggested  and  er- 
rors assigned  and  exhaustively  and  ably  dis- 
cussed in  the  numerous  briefs  of  eminent 
counsel  who  represent  the  parties  in  this  court, 
most  6f  which  questions  and  alleged  errors,  in 
what  is  deemed  to  be  an  orderly  consideration  of 
the  cause,  are  not  necessarily  reached  in  arriv- 
ing at  a  final  conclusion  as  to  the  rights  of  the 
parties.  That  will  appear  from  what  follows, 
and  is  the  reason  why  such  questions  have  not 
been  considered  or  decided.  No  further  pro- 
ceedings in  this  case  will  involve  them,  and 
they  are  not  of  such  a  character  that  a  decision 
of  them  would  be  important  to  trial  courts  in 
the  future.  This  is  said  as  to  the  greater  part 
of  the  field  covered  by  the  case  and  briefs  of 
counsel,  not  by  way  of  criticism,  for  it  is  rea- 
sonable and  commendable  that,  at  least  where 
so  large  a  sum  of  monev  as  the  judgment  here 
calls  for  is  involved,  all  questions  deemed  by 
counsel  in  any  way  liable  to  affect  the  final  re- 
sult in  any  view  of  the  case  be  suggested  to  the 
court;  yet,  where  no  trial  follows  the  result 
here,  the  questions  necessary  to  a  determination 
of  the  appeal  are  all  that  it  is  profitable  to  dis- 
cuss, unless  others  are  of  special  importance  as 
future  guides. 

The  controlling  question  on  the  record,  as 
we  view  it,  is.  What  was  the  proper  judgment 
on  the  first  cause  of  action  according  to  the  un- 
disputed facts  and  the  facts  found  by  the  jury? 
Thewespondents  stand  on  the  findings  of  the 
jury  as  verities,  and  must  prevail,  if  at  all,  on 
the  case  as  thus  determined.  On  the  various 
motions  made  by  the  parties  the  court  was 
called  upon,  if  the  verdict  stood  the  test  of  the 
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motion  to  set  it  aside  as  contrary  to  the  ev^i- 
dence  and  for  other  reasons,  to  order  judgment 
for  appellant  or  respondents,  according  to  tbe 
determination  reached  on  the  questions  of  law 
which  it  presented.  Such  questions  were  de- 
termined in  respondents*  favor.  The  prin<:i- 
ples  they  involved  will  clearly  appear  to  be  of 
far-reaching  importance  by  a  brief  reference  to 
the  facts. 

The  jury  found  that  the  southwest  fire,  al- 
leged to  have  been  caused  by  defendant's  nej;- 
ligence,  and  to  have  originated  about  one  mile 
and  a  quarter  southwest  of  the  property  de- 
stroyed, did  not  reach  such  property  so  as  to 
affect  it  as  an  independent  agency;  that  an- 
other fire  came  from  the  northwest,  and  so 
united  with  the  other  that  tbe  identity  of  both 
as  independent  agencies  was  lost  before  any 
fire  reached  such  property;  that  when  the 
northwest  fire  reached  the  line  of  the  south- 
west fire,  so  there  was  in  fact  but  one  fire,  it 
swept  on  into  the  yard,  and  set  plaintiff's  prop- 
erty on  fire  and  destroyed  It.  While  the  jury 
found  that  both  fires  caused  the  burning,  as 
they  said  that  but  one  fire  entered  the  yard 
and  that  swept  into  it  from  the  northwest*  the 
direction  from  which  the  independent  fire  of 
unknown  origin  came,  it  is  hard  to  perceive 
how  the  fact  can  be  that  the  southwest  fire,  as 
an  efiScient  agent,  ever  reached  the  scene  of 
the  destruction.  But,  looking  at  the  verdict 
in  the  most  favorable  view  for  the  respondents, 
and  giving  it  the  most  favorable  construction 
it  will  reasonably  bear,  it  is  to  the  effect  thai 
the  damage  was  done  solely  by  one  fire;  that 
such  fire  was  made  up  of  two  independent  fires 
which  united  before  the  property  was  reached, 
one  for  which  defendant  was  responsible,  and 
the  other  having  no  known  responsible  origin, 
so  that  if  the  responsible  agent  had  not  existed 
at  all,  the  loss  would  have  been  the  same  in  all 
respects,  as  to  time,  manner,  and  extent.  We 
are  strongly  persuaded  from  the  evidence,  that 
the  finding  of  the  jury  that  the  southwest  fire, 
as  an  efficient  agent,  reached  tbe  plaintiff's 
property,  either  by  union  with  the  northwest 
fire  or  otherwise,  is  contrary  to  undisputed 
facts  and  all  reasonable  probabilities:  but  that 
is  one  of  the  questions  not  necessary  to  decide, 
if,  taking  the  verdict  as  it  stands,  defendant  is 
not  liable. 

That  we  correctly  construe  the  verdict  of 
the  jury  cannot  be  reasonably  questioned. 
The  trial  judge,  in  a  very  elaborate  opinion, 
delivered  in  disposing  of  the  motion  for  judg- 
ment, gave  it  the  same  construction.  He  said: 
"Each  fire  reached  the  yard  only  as  part  of 
one  common  fire,  and  either  in  the  absence  of 
the  other  would  have  reached  and  fired  the 
yard  the  same  as  the  joint  fire  did.  In  that 
sense  both  reached  the  yard  at  the  same  time, 
although  they  united  some  distance  away  from 
it.  Under  the  law  governing  the  case  it  is  im- 
material how  far  away  they  united."  And 
again:  "We  reach  the  conclusion  that  neither 
was  the  proximate  cause  of  the  injury,  because 
the  event  would  have  occurred  without  either 
cause,— the  other  cause  existed, — each  was 
concededly  a  cause  sufficient  to  produce  the  in- 
jury. The  injury  was  produced  by  the  con- 
current action  of  both,  but  neither  was 
the    proximate    cause,     because    the    other. 
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without  it,  would  have  produced  the  same  re- 
sult." The  logic  of  the  learned  circuit  judge, 
as  to  the  proximate  cause,  would  hardly  bear 
the  test  of  careful  analysis.  It  may  be  to  take 
his  language  literally  would  not  convey  the 
real  meaning  intended.  Where  two  causes 
concur  m  producing  a  certain  result,  cither  of 
which  would  produce  the  same  result  regard- 
less of  the  other,  it  is  not  an  accurate  statement 
of  the  situation  to  say  that  neither  is  the  proxi- 
mate cause  of  such  result,  using  the  term  as 
we  apprehend  the  learned  judge  did,  as  de- 
scriptive of  the  antecedent  or  producing  cause 
and  not  in  the  strict  legal  sense  of  a  cause 
referable  to  human  agency  on  a  line  of  re- 
sponsible causation.  In  the  mere  physical 
sense  of  producing  antecedent,  it  is  more  proper 
to  say  that,  in  the  circumstances  suggested, 
neither  fire  was  the  sole  proximate  cause  of 
the  loss. 

From  what  has  preceded  it  is  apparent  that 
the  legal  question  presented  to  the  trial  court 
and  decided  in  plaintiff's  favor,  in  granting 
their  motion  for  judgment  and  denying  that 
of  the  defendant,  is  the  following:  Where 
two  independent  efficient  causes  unite  and  pro- 
duce an  injury  to  another,  one  of  which  is 
traceable  to  a  responsible  person  whose  negli- 
gence set  it  in  motion,  under  such  circum- 
stances that  he  is  chargeable  with  knowledge 
that  it  might  cause  an  inlury  to  another  as  a 
natural  and  probable  result  of  his  conduct,  and 
the  other  cause  is  not  traceable  to  any  known 
responsible  agent,  each  of  which  causes,  how- 
ever, without  the  concurrence  of  the. other 
would  produce  the  same  injury,  that  is,  so 
that  the  injury  would  happen  at  the  same  time 
and  to  the  same  extent  regardless  of  the  re- 
sponsible agency,  does  a  cause  of  action  against 
such  agency  accrue  to  the  injured  person  for 
his  loss?  It  is  believed  that  the  solution  of 
that  question  is  governed  by  principles  as  old 
as  the  common  law,— principles  so  long  and 
firmly  established,  and  universally  recognized 
by  all  text-writers  and  courts,  that  were  it  not 
for  the  learned  discussion  of  the  subject  by  the 
trial  court,  leading  up  to  the  conclusion  which 
eventuated  in  the  iudgment  appealed  from, 
and  the  later  learned  discussion  by  counsel  in 
this  court  to  support  the  conclusion  thus 
reached,  the  decision  here  would  be  supported 
by  a  mere  statement  of  the  law  without  ex- 
tended discussion  or  citation  of  authorities; 
but  such  circumstances  seem  to  furnish  excuse, 
at  least,  for  a  somewhat  different  course. 

It  seems  to  have  been  conceded  on  the  trial 
below,  at  one  .stage  of  the  proceedings,  that 
unless  the  alleged  negligent  fire  was  the  sole 
cause  of  the  loss  complained  of,  there  could  be 
DO  recovery  therefor.  Later,  in  the  submis 
sion  of  the  case  to  the  jury,  it  appears  to  have 
been  uncertain  in  the  judicial  mind,  whether, 
if  the  defendant  was  liable  at  all.  the  liability 
extended  to  the  entire  loss,  or  only  to  a  portion 
of  it,  on  the  theory  that  there  might  be  an  ap- 
portionment of  the  loss  between  the  concur- 
ring causes.  But  it  was  finally  determined 
that  the  person  charged,  known  to  have  negli- 
gently originated  one  of  the  causes,  was,  as  a 
matter  of  law,  liable  for  the  entire  loss,  though 
it  would  have  happened  just  the  same  from 
the  other  efficient  cause  of  unknown  origin. 
To  support  that  theory  numerous  cases  are 
40  L.  R.  A. 


cited  to  the  effect  that  when  two  or  more  con- 
curring causes  produce  a  loss,  each  having  a 
responsible  source,  there  is  a  jo^it  and  several 
liability  for  the  entire  loss.  That  is  a  doctrine 
too  familiar  to  require  more  than  to  be  stated. 
When  the  facts  are  such  as  to  invoke  its  ap- 
plication, it  extends  to  where  each  of  the  con- 
curring causes  contributes  to  produce  the  re- 
sult and  is  necessary  to  it,  and  where  each  is 
sufficient  of  itself  to  produce  the  result,  and 
would,  in  the  given  case,  have  that  effect  re- 
gardless of  the  other,  and  whether  the  concur- 
rence of  the  causes  be  intentional  or  acci- 
dental. In  Halei/  v.  Jtftnp  River  Lumber  Co, 
81  Wis.  412,  a  person,  on  one  theory  of  the 
case,  was  injured  by  negligence  of  a  coem- 
ployee  in  loailing  a  car,  concurring  with  neg- 
ligence of  the  defendant  in  leaving  an  ob- 
struction in  dangerous  proximity  to  its  track. 
Under  such  circumstances  the  court  said  that 
each  was  liable  for  the  injury.  In  the  same 
line  is  Atkinson  v.  Goodrich  Transp,  Co.  60 
Wis.  141,  50  Am.  Rep.  852,  where  negligence 
of  a  mill  owner  in  allowing  shavings  and  saw- 
dust to  accumulate  between  bis  mill  and  a 
dock,  concurred  with  negligence  of  the  defend- 
ant in  allowing  sparks  to  be  emitted  from  the 
smokestack  of  its  boat,  whereby  a  fire  was  set 
which  spread  to  plaintiff's  property  and  de- 
stroyed it.  The  court  held  the  defendant  lia- 
ble, and  Mr.  Justice  Taylor,  who  wrote  the 
opinion,  cited  in  support  of  it,  among  num- 
erous authorities,  the  elementary  rule  laid 
down  in  Wharton  on  Negligence  at  §  144,  in 
substance  as  follows:  The  fact  that  one  re- 
sponsible person  contributes,  either  before  the 
interposition  of  another  or  concurrently  with 
such  interposition,  in  producing  the  danger,  is 
no  defense  as  to  either.  If  A  negligently 
leaves  certain  articles  in  a  particular  place,  and 
B  negligently  meddles  with  them,  supposing 
B's  negligence  to  be  made  out  and  he  is  a  re- 
sponsible party  under  the  limitntion  expressed, 
he  cannot  set  up  A's  prior  negligence  as  a  de- 
fense. Another  example  is  Johnson  v.  North- 
western  Teleph.  Erch,  Co.  48  Minn  433,  where 
a  weak  telephone  pole  was  negligently  left  in 
place  by  the  company.  For  a  limited  time  an 
adjoining  lotowner  allowed  the  company  to  re- 
enforce  the  ability  of  the  pole  to  stand  by  guy- 
ing it  to  his  building  with  a  wire.  After  a 
reasonable  time  had  elapsed  in  which  to  re- 
place the  defective  pole  with  a  suitable  one, 
the  property  owner  cut  the  guy  wire  and  the 
result  was  that  the  pole  fell  and  injured  the 
plaintiff.  On  one  theory  of  the  case  the  prop- 
erty owner  and  the  telephone  company 
were  both  negligent  and  without  the  concur- 
ring negligence  the  injury  would  not  have 
happened.  Under  these  circumstances  the 
court  said  that  each  was  liable  for  the  whole 
loss.  On  another  branch  of  the  rule  men- 
tioned, as  an  example  of  numerous  authori- 
ties that  mivfbt  be  cited,  is  Govld  v.  SrhermeTy 
101  Iowa.  582,  where,  on  one  theory  of  the 
case,  defendant's  negliyrence  concurred  with 
some  other  cause,  not  attributable  to  any  re- 
sponsible human  agency,  to  produce  the  in- 
jury, and  the  court  said,  in  effect,  that  tMl  de- 
fendant's wrong,  concurring  with  the  other 
cause,  and  both  operuting  proximately  at  the 
same  time  in  producing  the  injury,  makes 
the  wrongdoer  liable  therefor.  That  was  on  the 
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theory  that  the  accident  would  not  have  oc- 
curred but  for  the  negligent  act.  On  another 
branch  of  th^  rule  stated'  may  be  cited  Slater 
V.  Mersereau,  64  N.  Y.  138,  where  there  were 
two  eflBcieut  proximate  causes,  each  traceable 
to  the  negligence  of  a  responsible  party,  either 
of  which  would  have  caused  the  entire  injury 
regaidless  of  the  existence  of  the  other,  and 
the  court,  by  Miller,  J.,  said  in  substance:  It 
is  no  defense  for  a  person  against  whom  negli- 
gence which  causes  damages  is  established,  to 
prove  that  without  fault  on  his  part  the  same 
damage  would  have  resulted  from  the  negli- 
gent act  of  the  other,  but  each  is  responsible 
for  the  entire  damage.  Further  citation  of 
authority  along  this  line  is  deemed  unneces- 
sary. It. will  be  easily  observed  that  they  re- 
fer) first,  to  cases  where  there  was  a  concur- 
rence of  responsible  human  agencies,  both  of 
which  were  essential  to  the  result;  second,  to 
cases  where  there  was  a  concurrence  of  re- 
sponsible human  agencies,  either  of  which 
would  have  effected  the  result  regardless  of 
the  other;  third,  to  cases  where  there  was  a 
concurrence  of  a  responsible  human  agency 
and  some  other  cause,  and  the  former  was  an 
efficient  and  contributing  cause  and  essential 
to  the  result.  All  the  numerous  cases  cited  by 
respondents'  counsel,  and  those  cited  by  the 
learned  circuit  judge,  fall  within  one  or  the 
other  of  the  situations  mentioned,  as,  for  ex- 
ample, McCUUan  v.  St.  Paul,M,  &  M,  R.  Co. 
58  Minn.  104,  much  relied  on  to  support  the 
judgment,  where  the  recovery  was  solely  on 
the  ground  that,  though  there  was  proof  of 
two  fires,  the  finding  of  the  jury  was  that  the 
fire  negligently  originated  by  defendant  was 
the  one  that  reached  the  plaintiff's  property 
and  the  sole  cause  of  its  destruction.  In  dis- 
cussing an  assignment  of  error  on  the  charge 
given  by  the  trial  court,  the  judge  who  de- 
livered the  opinion  said:  "If  two  fires  have 
been  set,  the  origin  of  one  or  both  of  which 
can  be  traced  to  the  negligence  of  a  party  or 
parties,  either  or  both  of  tnese  parties  can  be 
held  responsible  for  resulting  damages  in 
case  the  fires  mingle."  That  language  was 
wholly  unnecessary  to  a  decision  of  the  case, 
as  no  such  situation  was  presented,  and  unless 
read  in  the  light  of  well-understood  legal  prin- 
ciples and  the  circumstances  which  were  evi- 
dently in  the  judicial  mind,  it  would  be  very 
liable  to  mislead.  In  the  view  that  the  judge 
was  speaking  of  the  existence  and  concurrence 
of  two  fires,  both  attributable  to  the  negligence 
of  responsible  agencies,  so  as  to  bring  the  case 
within  the  rule  of  joint  wrongdoers,  the  lan- 
guage ceases  to  have  any  signitlcauce  in  sup- 
port of  the  theory  upon  which  this  judgment 
was  rendered  and  must  stand,  if  at  all.  That 
the  rule  of  joint  tortfeasors  was  what  the 
court  referred  to  is  plain  from  what  was  sub- 
sequently said  by  way  of  illustration,  to  the 
effect  that,  where  the  injury  is  the  result  of 
two  concurrent  causes,  one' party  is  not  ex- 
empt from  full  liability  although  another  is 
equally  culpable.  To  say  that  the  learned 
court  intended  to  extend  that  rule  to  cases 
whore  the  act  of  the  wrongdoer  concurs  with 
some  unknown  cause  not  attributable  to  any 
responsfble  human  agency,  and  causes  dam- 
age, thereby  rendering  the  legal  consequences 
to  the  wrongdoer,  the  same  as  in  the  case  of 
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joint  wrongdoers,  whether  this  act  was  essen- 
tial to  the  result  or  not  would  be  a  conclu- 
sion not  warranted  bv  a  careful  reading  of  the 
whole  opinion,  and  inconsistent  with  the  set- 
tled rule  of  law  on  the  subject,  recognized  by 
that  court  and  all  others,  as  we  shall  see  later. 

What  has  been  said  above  applies  to  Grand 
Trunk  R.  Co.  v.  Cummings.  106  U.  S.  700,  27 
L.  ed.  266;  Stone  v.  Dickinson,  5  Allen.  29,  81 
Am.  Dec.  727,7  Allen,  26:  Stetlerv,  Chicago  4St 
N,  W,  R,  Co.  46  Wis.  497.  and  the  numerous 
other  cases  cited  by  respondents.  All  are  cases 
of  joint  tortfeasors,  or  cases  where  the  injury 
would  not  have  happened  but  for  the  negli- 
gence complained  of.  They  do  not  touch  the 
real  question  we  are  called  upon  to  decide. 
What  is  the  situation  of  the  wrondoer  where  the 
injury  would  have  taken  place,  necessarily, 
from  another  cause,  at  the  same  time  and  to 
the  same  extent,  regardless  of  his  conduct? 
That  is  the  question  presented.  The  discus- 
sion thus  far  has  proceeded  on  a  line  merely 
to  clearly  bring  out  and  recognize  the  welf- 
known  principles  of  law  for  which  respond- 
ents contend  and  which  ruled  the  trial  court, 
and  show  their  inapplicability  to  the  facts 
found  by  the  jury. 

The  law  of  negligence  is  laid  on  reasonable 
lines  the  same  as  any  other  branch  of  juris- 
prudence. The  theory  upon  which  compen- 
sation goes  to  an  injured  person  from  another 
whose  negligence  proximately  caused  the  in- 
jury, is  not  that  of  punishment  for  the  wrong, 
but  that,  in  justice  to  such  person,  compensa- 
tion is  due  for  the  damages  caused  to  him  by 
such  negligence,  so  far  as  the  same  can  be 
reasonably  ascertained.  Where  the  wrong  of 
one  person  concurs  with  that  of  another  under 
such  circumstances  that  the  injury  would  not 
result  without  the  concurrence,  it  is  reasonable 
to  hold  each  liable  for  the  entire  loss,  because 
the  same  would  not  have  occurred  if  the  neg- 
ligence of  either  were  absent.  Notwithstand- 
ing the  concurrence  of  the  two  causes,  each, 
in  a  sense,  under  such  circumstances,  is  the 
proximate  cause  of  the  loss,  because  there  was 
responsible  human  causation  back  of  it.  with- 
out which  the  injury  would  not  have  hap- 
pened. Again,  where  two  causes,  each  at- 
tributable to  the  negligence  of  a  responsible 
person,  concur  in  producing  an  injury  to  an- 
other, either  of  which  causes  would  produce 
it  regardless  of  the  other,  it  is  reasonable  to 
say  there  is  a  joint  and  several  liability,  be- 
cause, whether  the  concurrence  be  intentional, 
actual  or  constructive,  each  wronjjdoer,  in  ef 
feet,  adopts  the  conduct  of  the  coactor,  and 
for  the  further  reason  that  it  is  impossible  to 
apportion  the  damage  or  to  say  that  either 
perpetrated  any  distinct  injury  that  can 
be  separated  irom  the  whole.  The  whole 
loss  must  necessarily  be  considered  and  treated 
as  an  entirety.  But  where  a  cause  set  in  mo 
tion  by  negligence,  reaches  to  the  result  com- 
plained of  in  aline  of  responsible  causation, 
and  another  cause,  having  no  responsible 
origin,  reaches  it  at  the  same  time,  so  that 
what  then  takes  place  would  happen  as  the 
effect  of  either  cause,  entirely  regardless  of 
the  other,  then  the  consequence  can  not  be  said, 
with  any  degree  of  certainty,  to  relate  to  neg- 
ligence as  its  antecedent;  requisite  intelligent 
causation  necessary  to  legal  liability  is  want- 
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ing,  leaving  no  ground,  in  reason  or  in  law, 
for  it  to  rcit  upon.  To  further  illustrate:  If 
an  injury  acctues  to  a  person  from  inability 
to  control  his  team,  where  that  is  more  than 
momentary,  concurring  with  a  defect  in  the 
highway,  and  the  injury  would  not  otherwise 
happen,  the  mere  concurrence  of  n^ligence 
of  the  municipality  responsible  for  the  defect 
will  not  render  the  corporation  liable,  because 
the  condition  of  the  team  is  deemed  to  be  the 
real  producing  cause.  Jackton  v.  BeUevieu, 
80  Wis.  250:  Eoufe  v.  Fulton,  29  Wis.  296,  9 
Am.  Rep.  568;  SekiUinger  v.  Verona,  88  Wis. 
817;  Loberg  v.  AmJierst,  87  Wis.  634;  Me- 
Farlane  v.  SuUitan  (decided  at  this  term,  and 
not  yet  officially  reported)  (Wis.)  74  N.  W. 
559;  Seannal  v.  Cambtidae,  168  Mass.  91; 
Babton  v.  Rockport,  101  Mass.  98;  Palmer  ▼. 
Andoter,  2  Cush.  600.  Applying  the  same 
doctrine  in  Campbell  v.  Stillwater,  82  Minn 
808,  50  Am.  Rep.  567,  the  court  held  that 
where  several  acts  or  conditions  of  things 
concur,  one  of  them  a  wrongful  act  or 
omission  of  some  person,  under  such  cir- 
cumstances that  such  person  might  reasonably 
have  anticipated  such  an  injury  as  the  natural 
and  probable  result  of  his  act  or  omission,  he 
is  liable,  provided  the  injury  would  not  have 
occurred  without  it.  The  general  rule,  so 
recognized  and  applied  by  that  court,  was 
stated  by  the  judge  who  wrote  the  opinion, 
thus:  In  cases  of  tort,  the  rule  as  to  the  proxi- 
mate cause  is,  that  where  several  acts  or  con- 
ditions of  things  produce  an  injury,  if  one  is 
the  wrongful  act  or  omission  of  the  defendant 
and  it  would  not  have  occurred  without  his 
act,  and  he  might  reasonably  have  anticipated 
the  result  as  the  natural  consequence  of  such 
act,  that  is  the  proximate  cause  of  the  result. 
That  is  quite  inconsistent  with  the  construc- 
tion of  the  opinion  of  the  same  court  in  Mc- 
GUOan  v.  St.  Paul,  At.  dfe  M,  R,  Co.  58  Minn. 
104,  confidently  pressed  upon  our  atttention, 
but  accords  with  the  construction  which  we 
have  given  to  it  and  which  was  clearly  what 
the  court  intended,  though,  os  before  indicated, 
language  was  used  that  might  lead  to  a  differ- 
ent conclusion  unless  viewed  in  the  light  of 
settled  legal  principles.  It  may  safelv  be  said 
that  the  rule  stated  in  McClellan  v.  St.  Paul, 
M.  it  M.  R.  Co.  applies  in  all  cases  where  neg- 
ligence of  a  party  concurs  with  some  other 
cause  not  traceable  to  a  responsible  source. 
16  Am.  &  Eog.  Enc.  Law,  p.  441,  and  notes; 
2  Thomp.  Neg.  1085;  Shtarm.  &  Redf.  Neg. 
§  33:  Whitaker's  Smith,  Neg.  §44;  Ring  y. 
Cohoe$,  77  N.  Y.  83,  38  Am.  Rep.  574:  Ayrea 
V.  Hammondsport,  180  N.  Y.  665;  llfrey  v. 
Sabine  <fe  E.  T.  R.  Co,  76  Tex.  63;  Union 
Street  R.  Co.  v.  Stone,  54  Kan.  83:  Carterville 
V.  Cook,  129  III.  152,  4  L.  R.  A.  721. 

The  logical  deduction  from  the  foregoing  is 
that  where  an  injury  accrues  to  a  person;  by 
the  concurrence  of  two  causes,  one  traceable 
to  another  person  under  such  circumstances 
as  to  render  him  liable  as  a  wrongdoer,  and  the 
other  not  traceable  to  any  responsible  origin, 
but  is  of  such  efficient  or  superior  force  that 
it  would  produce  the  injury  regardless  of  the 
responsible  cause,  there  is  no  legal  liability. 
No  damage  in  such  circumstances  can  be 
traced,  with  reasonable  certainty,  to  the 
wrongdoing  as  a  producing  cause.    The  one 
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traceable  to  the  wrongdoer  is  superseded  by 
the  other  cause  or  condition,  which  takes  the 
place  of  it  and  becomes,  in  a  physical  sense, 
the  proximate  antecedent  of  what  follows. 

From  the  foregoing  the  conclusion  is  easily 
reached  that  the  defendant  in  this  case  is  not 
liable  for  the  fire  loss  from  the  facts  found  by 
the  jury.  Its  negligence,  even  if  operating 
up  to  about  the  instant  the  fire  entered  the 
plaintiff's  property,  was  there  superseded  by 
the  independent  northwest  fire.  Whether  it 
can  be  said  that  after  the  two  fires  became  one, 
the  element  attributable  to  the  defendant  con- 
tinued, though  its  identity  was  lost  in  the  com- 
bination and  it  was  superseded  by  the  fire  that 
swept  down  upon  the  property  from  the  north- 
west, it  cannot  be  said  that  the  result  which 
followed  would  not  have  occurred  but  for 
such  responsible  element.  On  the  contrary,  it 
stands  as  a  verity  in  the  case  that  it  would 
have  occurred  just  the  same,  regardless  of 
the  negligent  fire.  It  is  proper  to  say  that 
the  learned  counsel  for  the  plaintiffs  tried 
the  case  and  asked  its  submission  to  the  jury 
with  a  very  clear  conception  of  the  legal 
principles  governing  it,  in  perfect  accord 
with  the  conclusion  which  we  have  reached. 
They  did  not  seek  or  expect  to  recover  upon 
any  other  theory  than  that  the  destruction  of 
plaintiffs'  property  was  caused  by  the  south- 
west fire,  and  that  it  would  not  otherwise  have 
occurred  at  that  time.  One  of  the  counsel 
said,  in  substance,  during  a  colloquy  between 
him  and  the  court,  when  the  questions  for  sub- 
mission to  the  jury  were  being  settled:  We 
must  stand  or  fall  on  the  theory  that  the  south- 
west fire  spread  to  plaintiffs'  property  and 
destroyed  it,  and  that  no  fire  came  from  the 
northwest  and  reached  the  property;  that  if 
the  whole  loss  can  as  well  be  attributed  to  the 
northwest  fire  as  to  the  southwest  fire,  no 
assessment  of  damages  can  be  made  against 
the  defendant.  The  whole  difficulty  arose 
when,  after  the  verdict  was  rendered,  the  doc- 
trine of  the  liability  of  joint  wrongdoers,  or  of 
a  wrongdoer  when  his  act,  concurring  with 
some  other  cause  or  condition  having  no  re- 
sponsible origin,  produces  an  injury  which 
would  not  otherwise  occur,  was  applied  to  the 
verdict  unmindful,  apparently,  that  such  ver- 
dict did  not  present  facts  warranting  such 
application,  but  on  the  contrary  presented  facts 
which  brought  the  case  within  a  different  rule 
in  the  law  of  negligence. 

There  is  left  the  claim  for  the  two  hor$es, 
killed  on  the  day  of  the  fire,  by  s" raying  upon 
the  right  of  way  and  being  run  down  "by  one 
of  defendant's  engines,  u  is  not  claimed  that 
there  was  any  negligence  of  the  employees  in 
charge  of  the  train  that  killed  the  horses.  The 
right  of  recovery  is  based  solely  upon  the  fact 
that  defendant  failed  to  perform  its  duty  in 
respect  to  fencing  the  right  of  way.  The 
statute  on  the  subject  (Rev.  Stat.  ^  1810)  re- 
quires railroad  corporations  to  fence  their 
tracks,  and  provides  that  until  such  duty  is 
performed,  every  such  corporation,  and  every 
railroad  corporation  owning  anv  such  road, 
shall  be  liable  for  all  damage  done  to  cattle, 
horses,  or  other  domestic  animals,  occasioned 
in  any  manner,  in  whole  or  in  part,  by  the 
want  of  such  fence.  If  the  horses,  therefore, 
entered  upon  the  right  of  way  because  of  the 
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failure  of  the  defendant  to  comply  with  the 
statute,  then  the  rule  of  absolute  liability 
attached.  Quackenbush  v.  Wisconsin  <fe  M.  B. 
Co.  62  Wis.  411.  There  is  no  finding  on  the 
question  of  whether  the  entry  of  the  horses  on 
Uke  right  of  way  is  attributable  in  whole  or  in 
part  to  the  failure  to  fence  it.  It  must  be  con- 
ceded that,  had  there  been  a  fence,  it  would 
necessarily  have  been  destroyed  by  the  fire 
that  occurred  two  or  three  hours  before  the 
horses  were  killed.  The  evidence  all  points 
that  way.  They  were  turned  out  of  their 
stable  and  left  to  run  at  large  to  preserve  them 
from  tbe  fire  that  destroyed  substantially 
everything  of  a  combustible  character  on  both 
sides  of  the  railway  track  in  the  vicinity  of  the 
place  where  they  entered  upon  the  right  of  way. 
The  statute  is  in  derogation  of  the  common 
law.  It  is  a  penal  statute.  The  validity  of  it 
rests  wholly  upon  the  police  powers  of  tbe 
government  and  it  should  be  construed  with 
reasonable  strictness  so  as  not  to  go  beyond  its 
plain  letter  and  spirit.  That  is  a  general  rule 
of  construction  applicable  to  all  statutes  of  its 
class.  Stone  v.  Lannon,  6  Wis.  497;  Coleman 
V.  Bart,  37  Wis.  180;  State  v.  Buck,  29  Wis. 
202;  Crumbly  v.  Bardon,  70  Wis.  385.  Look- 
ing at  the  language  in  the  light  of  such  rule, 
it  must  be  held  that  tbe  circumstances  of  the 
horses  going  upon  the  track  must  have  some 
causal  connection  with  the  failure  to  fence, 
not  the  mere  nonexistence  of  a  fence  at  the 
time  of  the  entry,  or  there  is  no  liability  be- 
cause of  the  failure  to  fence.  If  the  failure 
to  fence  did  not  reach  to  such  entry  because  of 
the  intervention  of  some  other  cause  or  con- 
dition, the  statutory  rule  of  absolute  liability 
does  not  apply.  That  has  been  held  in  cases 
where  horses  were  abandoned  under  such  cir- 
cumstances that  it  was  certain  they  would  go 
upon  the  right  of  way  where  they  would  be 
liable  to  be  killed.  Conoin  v.  New  York  dk  E. 
R.  Co.  18  N.  T.  42;  MissmH  P.  R.  Co.  v. 
Roads,  33  Kan.  640;  Welty  v.  Indianapolis  d 
V.  R.  Co.  105  Ind.  55.  In  such  circumstances 
it  was  held  that  the  owner  of  the  horses  con- 
sented to  their  destruction;  that  his  conduct 
was  not  mere  contributory  negligence,  which 
would  not  be  a  defense  under  the  statute,  but 
was  the  sole  proximate  cause.  That  the  law- 
makers intended  that  the  failure  to  fence 
should  be  at  least  a  contributing  cause  to  the 
entry  of  domestic  animals  upon  the  railway 
right  of  way  in  order  to  make  the  rule  of 
absolute  liability  applicable,  is  quite  clear, 
not  only  from  their  languaere,  but  from 
its  l)eiu^  followed  by  a  provision  to  the  effect 
that  in  case  of  a  failure  to  maintain  a  fence 
after  once  constructed,  the  liability  for  the 
killing  of  domestic  animals  shall  not  extend 
to  losses  accruing  in  part  from  contributory 
negligence  of  the  persons  claiming  compensa- 
tion therefor,  or  losses  accruing  from  defects 
in  the  fence  existing  without  negligence  on 
the  part  of  the  railway  corporation.  Here 
there  was  a  superseding  overpowering  cause 
that  intervened  between  the  failure  of  duty  to 
fence  and  the  entry  of  the  horses  upon  the 
right  of  way.  which  took  the  place  of  the  de- 
fendant's negligence,  so  that  it  cannot  reason- 
ably be  said  that  such  negligence,  either  in 
whole  or  in  part,  produced  the  loss  complained 
of.  In  following  the  chain  of  causation  from 
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the  death  of  the  horses  back,  we  find  it  tied  at 
the  antecedent  end  to  the  condition  created 
by  the  fire.  Over  that  we  cannot  pass  to  reach 
the  neglect  to  fence,  which,  under  the  circum- 
stances, became  a  remote  cause.  Our  duty 
ends  when  we  trace  the  chain  back  to  what 
must  stand  as  the  real  producing  cause,  causa 
proxima,  et  non  remota  speetatnr.  The  rule 
clearly  applies  that  if,  between  an  injury  and 
prior  negligence,  which  might  have  produced 
it  had  the  effect  reached  that  far,  there  were 
a  superseding  cause,  though  not  traceable  to  a 
responsible  source,  which,  without  the  opera- 
tion of  the  negligence  contributing,  produced 
the  result  complained  of,  the  wrongdoer  is  not 
liable. 

It  follows  necessarily  from  the  preceding, 
that  the  trial  court  erred  in  holding  that  tbe 
defendant  was  liable  for  the  loss  of  tbe  two 
horses  killed  on  the  da^  of  the  fire.  There 
was  no  contest  as  to  the  right  to  recover  $360.94 
under  the  third  and  fourth  causes  of  action. 
Judgment  in  plaintiff's  favor  should  have  been 
limited  to  that,  and  costs  taxed  according  to 
law.  The  judgment  should  have  been  other- 
wise in  favor  of  the  defendant.  There  is  a 
statement  in  the  motion  papers  indicating  that 
there  was  an  offer  of  judgment  in  the  case 
made  September  21,  1894.  We  are  unable  to 
find  anything  in  the  record  indicatine  the  na- 
ture of  that  offer,  so  as  to  determine  bow  it 
legally  affects  the  question  of  costs  in  the 
lower  court;  therefore  no  directions  in  regard 
to  it  can  be  made.  The  question  of  costs  will 
therefore  be  left  for  such  court  to  determine 
when  the  case  again  reaches  it. 

A  careful  examination  of  the  printed  case 
and  briefs  satisfies  us  that  a  strict  compliance 
with  the  rules  calls  for  much  less  printing 
than  they  contain.  The  case  consists  of  547 
pages,  much  of  which  could  have  been  omitted 
entirely,  and  the  balance  have  been  much  con- 
densed. There  arc  four  briefs,  including  a 
reply,  consisting  in  the  aggregate  of  a  little 
less  than  200  pages.  The  rules  require  but 
one  brief,  and  permit,  in  addition,  a  reply. 
Where  there  are  several  counsel  on  the  same 
side  and  they  deem  the  interests  of  their  client 
to  require  a  division  of  labor,  and  separate 
briefs  to  be  filed,  that  is  permissible:  but  tbe 
fact  remains  that  only  one  brief  on  a  side  is 
called  for  by  the  rules,  though  disbursements 
for  others,  permitted  in  proper  cases,  may  be 
allowed.  The  allowance  ordinarily,  as  a  mat- 
ter of  right,  however,  goes  only  for  one  brief 
on  a  side  and  the  permitted  reply,  as  it  is  only 
necessary  printing  that  is  taxable  against  the 
losing  party.  Foiae  v.  Trt/mbuU,  33  Wis. 
164.  It  is  considered  that  300  pages  would 
have  covered  all  printing  that  was  reasonably 
necessary  on  this  appeal,  on  the  part  of  the 
appellant;  therefore  disbursements  in  this  court 
on  that  account  must  be  limited  to  that  amount 
of  printing. 

The  judgment  of  the  Circuit  Court  is  retened, 
and  the  cause  remanded  with  directions  to 
enter  Judgment  in  favor  of  the  plaintiffs  for 
$860.94,  and  in  favor  of  the  defendant  as  to 
the  first  and  second  causes  of  action  in  the 
complaint,  costs  in  the  lower  court  lo  be  taxed 
and  allowed  according  to  law;  costs  for  print- 
ing on  this  appeal  to  be  taxed  as  indicated  in 
the  opinion. 


1898. 


Waverly  v.  Page. 


465 


IOWA  SUPREME   COURT. 


City  of  WAVERLY 

V. 

8.  H.  PAGE  et  al,  Appta. 


(- 


.Iowa. 


.) 


The  owner  of  a  city  lot  will  not  be  peiv 
mitted  to  fill  up  a  natural  depression 

which  has  carried  off  the  surface  water  from  a 
large  section  of  the  city,  although  It  is  DOt  tech- 
nically a  watercourse,  if  the  city  has  undertaken 
to  keep  the  outlet  open,  and  its  obstruction 
would  be  followed  by  serious  Injury  to  the  city 
and  the  people  interested  In  the  territory  drained. 

(April  9, 1808.) 

APPEAL  by  defendants  from  a  decree  of 
the  District  Court  for  Bremer  County  en- 
joining defendantA  from  obstructing  an  alleged 
watercourse.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  6.  W.  Ruddiek,  for  appellants: 

The  power  of  the  city  to  divert  surface  water 
from  its  usual  course  and  take  it  through 
streets  and  alleys  is  much  greater  than  in  case 
of  watercourses. 

2  Dill.  Mun.  Corp.  4th  ed.  §§  1088-1048. 

The  city  by  proper  and  reasonable  grading 
of  streets  and  alleys  can  generally  with  but 
moderate  cost  conduct  surface  water  that 
comes  into  its  limits  to  the  natural  outlet  for 
it,  so  as  to  protect  the  public  interest  and  pri- 
vate rights  alike  from  injury.  The  case  at  bar 
is  one  especially  strong,  calling  for  the  exercise 
of  its  powers  as  to  surface  water,  by  the  city. 

No  legal  right  of  any  kind  can  be  claimed 
jure  naturm  in  the  flow  of  surface  water;  so 
that  neither  its  retention,  diversion,  or  repul- 
sion is  an  actionable  injury. 

Hoyt  V.  Hudmn,  27  Wis.  656,  9  Am.  Rep. 
475. 

It  would  be  highly  unreasonable  and  mis- 


NQfrwL.—l'niunetionti  by  municipalities  aoainst  nui- 
'     sauces  in  waters  and  VHitercourses. 

I.  In  general. 
II.  PottiUion  and  other  matters  affecting  health. 

Upon  the  question  of  municipal  control  over 
nuisances  affectlnK  waters  and  watercourses  as 
highways  in  general,  see  note  to  Hageratown  v. 
Wltmer  (Md.)  89  L.  R.  A.  649, 681. 

As  to  the  general  power  of  municipalities  over 
nuisances  in  waters  and  watercourses  in  matters 
of  health,  safety,  and  personal  comfort,  see  nt)te 
to  Harnngton  v.  Providence  (R.  I.)  38  L.  R.  A.  306, 
:3S4. 

As  to  nuisances  by  the  obstruction  of  navigation, 
and  the  Jurisdiction  of  equity  thereon,  see  note  to 
South  Carolioa  8.  B.  Ck).  v.  South  Carolina  R.  Co. 
(8.  C.)  4  L.  R.  A.  209. 

The  main  case,  Wayerlt  v.  Pags,  was  decided 
under  9  726  of  McClaln's  Code  of  Jowa,  which  gives 
the  city  council  power  over  '*all  public  highways, 
bridges,  streets,  alleys,  public  squares,  and  oom- 
moDS  within  the  city.**  and  to  '^cause  the  same  to 
be  kept  open,  and  in  repair,  and  free  from  nul- 
■sances."  It  was  shown  that  the  defendant^  acts 
would  dam  up  the  water  so  as  to  cause  an  overflow 
of  the  city  streets  to  the  great  injury  of  the  numer- 
ous inhabitants.  In  this  respect  it  would  seem  that 
the  defendants  actions  would  constitute  a  nul- 
-eance  restrainable  In  equity  by  injunction. 

T.  In  general. 

Without  attempting  to  exhaust  the  authorities 
upon  the  question  It  may  be  stated  that  as  a  gen- 
eral rule  obstructions  to  navigation  are  public 
nuisances,  remedied  at  common  law  by  indictment, 
•or  in  equity  by  an  Information  filed  by  the  attor- 
ney general.  Allen  v.  Monmouth  County  Chosen 
Freeholders,  13  N.  J.  Eq.  68,  73. 

In  a  case  where  the  commissioners  at  the  Instance 
•of  the  attorney  general  sought  to  restrain  the 
"building  of  a  dam  across  a  river  so  as  to  obstruct 
the  same,  it  was  said  that  structures  that  Interfere 
with  the  common  right  of  navigation  are  a  nui- 
sance at  common  law,  and  the  legislature  has  a 
tight  to  make  reasonable  restraints  for  the  protec- 
tion of  the  public,  and  enforce  them  by  reasonable 
penalties.  Atty.  Oen.  v.  Woods,  108  Mass.  436,  11 
Am.  Rep.  380. 

So,  In  Georgetown  v.  Alexandria  Canal  Co.  12 
Pet.  91,  9  L.  ed.  1012,  wherein  equitable  relief  by 
way  of  injunction  at  the  Instance  of  the  city  was 
denied  upon  the  ground  of  want  of  authority  in 
the  town,  it  was  held  that  the  Potomac  river  was  a 
40  L.  a  A. 


navigable  stream,  or  part  of  the  jus  publieum,  and 
any  obstruction  to  its  navigation  would,  upon  the 
most  established  principles,  be  a  public  nuisance. 

If  the  rights  of  the  plaintiff  are  doubtful,  equity 
will  not  grant  an  Injunction  k>efore  the  case  Is  set- 
tled at  law,  although  where  the  right  is  clear  and 
the  Injury  Irreparable,  It  will  grant  the  relief 
sought  t>efore  the  right  is  established  at  law.  Atty. 
Gen.  V.  Hunter,  16  N.  C.  (I  Dev.  Eq.)  12.  In  this 
case  injunction  was  sought  by  the  attorney  gen- 
eral upon  the  relation  of  the  citizens  of  Raleigh  to 
restrain  the  defendant  from  so  using  his  mill  dam 
as  to  be  injurious  to  the  health  of  the  town,  and 
the  Injunction  was  made  perpetual,  although  the 
defendant  was  prosecuted  for  the  same  offense. 
The  facts  showed  that  there  had  been  a  mistrial, 
and  the  indictment  was  still  pending. 

So,  the  extension  of  a  wharf  so  as  to  occupy  S 
feet  out  of  a  breadth  of  ttbout  60  feet  of  a  river 
valuable  for  navigation  purposes,  and  the  thix)w- 
ing  of  tiles  into  the  bed  of  the  same,  is  an  obstruc- 
tion thereof,  and  a  nuisance  restrainable  by  the 
municipal  authorities  under  the  powers  vested  in 
them  by  statute.  Atty.  Gen.  v.  Terry,  L.  R.  9  Ch. 
4:3.  30  L.  T.  X.  S.  215,  22  Week.  Rep.  396. 

In  People  v.  Gold  Run  Ditch  &  Min.  Co.  66  Cal. 
138,  66  Am.  Rep.  80.  wherein  it  was  sought  to  re- 
stram  a  nuisance  dangerous  to  habitation  and  the 
cultivation  of  land  in  cities,  towns,  and  villages, and 
impairing  navigation,  it  is  stated  that  the  remedy 
to  prevent  the  erection  of  a  purpresture  and  nui- 
sance in  a  bay  or  navigable  river  is  by  injunction 
at  the  suit  of  the  people  by  their  attorney  general, 
for  the  reason  that  the  people  of  the  state  are  in- 
terested in  the  question,  and  have  the  right  to  use 
all  bays  and  navigable  rivers  within  the  state,  and 
the  attorney  general  may  therefore  maintain  an 
action  in  the  name  of  the  people  to  prevent  the 
obstruction  of  a  public  highway,  which  all  the 
people  have  a  right  to  travel,  because  all  of  them 
have  an  Interest  in  such  highway. 

So,  the  fact  that  a  power  exists  to  compel  the 
removal  of  an  obstruction  in  a  navigable  stream 
after  It  has  been  created,  does  not  prevent  an  ap- 
plication to  the  court  to  prohibit  the  erection  of 
such  obstruction  before  it  is  completed.  People 
V.  Vanderbilt,  38  Barb.  282,  293.  In  this  case  action 
was  brought  in  the  name  of  the  people  to  restrain 
the  defendant  from  erecting  a  pier  in  New  York 
harbor,  so  as  to  obstruct  or  Interfere  with  the  use 
and  enjoyment  thereof  for  the  purposes  of  com- 
merce and  navigation,  thereby  creating  an  en- 
croachment and  a  nuisance,  but  it  does  not  show 
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cbievous  to  attach  the  legal  qualities  of 
watercourses  to  ravines  and  hollows  thus  serv- 
ing as  conduits  for  mere  occasional  accumula- 
tions of  surface  water;  and  especially  would  it 
be  so  within  the  limits  of  large  towns,  cities, 
and  villages,  where  the  population  is  dense 
and  the  quantity  of  land  owned  or  occupied 
by  each  individual  or  family  very  small.  In 
such  cases  the  universal  understanding  and 
practice  are  that  owners  of  lots  may  fill  them 
up  or  change  their  natural  surface  to  suit  their 
own  tastes  or  convenience,  and  so  as  to  obstruct 
or  repel  the  surface  water  coming  from  the 
lots  of  others,  without  liability  for  injury. 

Bentz  V.  Armstrong,  8  Watts  &  S.  40.  42  Am. 
Dec.  265;  Limnyston  v.  McDonald,  21  Iowa. 
171.  89  Am.  Dec.  563;  Gibbs  v.  Williams,  25 
Kan.  214,  87  Am.  Rep.  241. 

Suppose  the  plaintiff  constructed  ditches 
along  the  streets  and  alleys  north  of  defend- 
ant's lots,  so  as  to  carry  this  surface  water  to 


the  river  along  those  streets.  Could  the  de- 
fendants enjoin  such  diversion  of  the  water 
from  their  lots?  That  will  hardly  be  claimed 
to  be  the  law.  If  this  is  a  watercourse,  then 
defendants  have  propertj'  right  in  the  flow  of 
the  water  that  cannot  be  taken  away. 

In  the  case  at  bar,  nearly  all  of  (he  indica- 
tions of  a  watercourse  are  lacking.  „    * 

Howard  v.  Ingerwll,  13  How.  427.  14  L.  ed. 
209;  Uinkle  v.  Avery,  88  Iowa,  52;  Gibb9  v. 
WiUiams,  25  Kan.  314,  37  Am.  Rep.  241.  See 
Bowlshy  V.  Speer,  31  N.  J.  L.  851;  Barnes  v. 
Sahron,  10  Nev.  217;  Parks  v.  Neuiburypart^ 
10  Gray,  28;  Dickinson  v.  Woreehter,  7  Allen, 
19;  Bates  v.  Smith,  100  Mass.  1^1;  Borchsenim 
V.  Chicago,  St.  P.  M.  d  O.  R,  Co.  96  Wis.  448. 

Messrs.  A.  M.  i Potter  and  Gibson  & 
Dawson,  for  appellee: 

A  well-defined  and  natural  course,  through 
which  surface  water  flows,  is  a  watercourse. 

28  Am.  &  Eng.  Enc.  Law.  p.  946,  and  note; 


that  it  was  at  the  instance  of  the  city  of  New  York, 
althouf^h  the  defendant  sought  to  justify  bis  acts 
under  authority  derived  from  the  city  autfaoricies. 

In  case  of  a  grant  or  license  to  erect  a  dam,  pier, 
dock,  or  wharf,  or  other  obstruction  in  anaviKable 
stream,  the  erection  cannot  be  held  a  nuisance, 
without  proof  of  the  fact  tbat  the  public  damage 
and  injury  resuitingr  from  tbe  otntruction  greatly 
exceed  the  public  beneQts  of  the  erection,  and  per- 
haps not  even  upon  proof  of  an  entire  destruction 
of  the  jus  publicum;  but  any  obstruction  placed  in 
a  public  highway  without  right,  a  navigaltle  river 
standing  upon  the  same  footing,  will  be  a  nui- 
sance, and  tbe  courts  will  not  inquire  whether  the 
advantage  arising  from  the  ace  complained  of  will 
compensate  for  all  the  injury  and  inconvenience 
which  the  public  will  suffer  from  it.  People  v. 
Vanderbilt,  38  Barb.  2«8,  287. 

In  tbat  case  tbe  court  upheld  tbe  general  rule 
that,  among  other  remedies  for  nuisances  in  tbe 
obstruction  of  public  navigation,  courts  of  equity 
will  grant  an  injunction  to  prevent  a  threatened 
or  attempted  obstruction. 

Equity  has  jurisdiction  to  restrain  any  purpres- 
ture,  or  unauthorized  appropriation  of  the  public 
property  to  private  uses,  which  may  amount  to  a 
public  nuisance,  or  may  injuriously  affect  or  en- 
danger the  public  interests;  and  where  public  offi- 
cers. Intrusted  with  the  protection  of  such  public 
Interests,  acting  under  the  sanction  of  their  official 
oaths,  believe  the  intended  encroaphment  will 
prove  injurious  to  the  navigation  of  canals,  private 
persons  should  not  be  permitted  to  interfere  with 
the  waters  or  embankments  of  the  canals  con- 
trary to  law.  upon  a  mere  opinion,  although  under 
the  sanction  of  an  oath,  that  the  intended  trespass 
upon  the  public  rights  would  not  be  an  Injury  to 
the  public.  Atty.  Gen.  v.  Cohoes  Co.  6  Paige,  133, 
136,  29  Am.  Dec.  755.  In  this  case  the  suit  was 
brought  upon  information  sworn  to  by  the  canal 
superintendent  in  the  town  or  city  intrusted  with 
tbe  protection  of  the  public  interest  therein. 

As  showing  the  extent  of  the  Jurisdiction  of  the 
court  in  this  kind  of  nuisance,  it  was  said  in  Peo- 
ple V.  St.  Louis,  10  111.  351,  374.  375.  48  Am.  Dec.  339, 
wherein  the  people  sought  to  restrain  the  obstruc- 
tion of  the  Mississippi  rirer  as  a  public  nuisance, 
that  the  chancellor  has  no  discretion  to  refuse  the 
injunction,  but  was  bound  to  grant  it.  as  a  nui- 
sance could  never  be  abated,  and  the  public  rights 
to  that  channel  could  never  afterwards  be  enjoyed, 
as  the  nuisance  there  threatened  was  of  a  perma- 
nent character,  and  the  court  acting  upon  the  prin- 
ciple that  any  act  of  the  character  indicated  in 
tbat  action,  by  which  the  public  might  be  put  to 
great  expense  andexpqsed  to  much  injury,  was  re-  ' 
40  L.  R  A. 


strainable  by  injunction.  While  the  above  case 
does  not  expressly  decide  the  question  of  muaicipal 
power  in  such  oases,  yet  it  cites  and  relies  upon 
cases  wherein  tbe  courts  have  upheld  the  poorer 
of  a  municipality  to  at>ate  nuisances. 

Yet  a  wharf  is  not  of  itself  necessarily  such  a 
nuisance  that  equity  will  enjoin  its  erection,  and 
it  does  not  import,  per  fc^  irreparable  mischief. 
Laughlln  v.  Lamasco  C^ity,  6  Ind.  223,  227,  wherein 
the  court  refused  the  city  relief  as  tbe  wharf  was 
not  a  nuisance  per  S£,  and  damages  would  afford 
Just  compensation. 

8o,  the  injury  to  flow  from  a  wharf  doea  not 
readily  appear,  at  least  it  is  not  of  that  perma- 
nent injurious  character  contemplated  by  the  au- 
thorities, and  may,  in  many  cases,  be  compensated 
by  damages  which  will  check  its  continuance  In  an 
injurious  form.  Laughlln  v.  Lamasco  City.  6  Ind. 
223,  227. 

In  Fresno  v.  Fresno  Canal  Irrig.  Co.  98  Cat  179, 
184,  tbe  city  brought  action  to  obtain  a  decree  abat- 
ing OS  a  nuisance  the  delendant^s  ditch  or  canal 
which  ran  through  certain  parts  of  tbe  city,  "nie 
coiurt  held  that,  if  the  nuisance  consisted  merely 
in  the  manner  and  form  in  which  the  canal  was 
conducted  and  managed,  it  was  a  nuisance  wbich 
could  be  remedied  without  a  total  destruciioa  of 
the  property,  and  that  therefore  the  company 
should  be  enjoined  from  conducting  the  canal  in 
such  a  manner  as  to  make  it  a  nuisance,  but  chat  a 
total  destruction  of  the  prope^y  could  not  be  de- 
creed. 

In  Atty.  Gen.  v.  Jamaica  Pond  Aqueduct  Corp. 
133  Mass.  361,  363,  the  defendant  had  sunk  wells  for 
the  purpose  of  obtaining  a  supply  of  water,  and 
its  acts  in  so  doing  were  ultra  vires  and  iUegal,  and 
not  only  impaired  the  ritrbts  of  the  public  in  the 
use  of  one  of  the  great  ponds  of  the  oommon- 
wealth,  which  belonged  to  tbe  public  for  the  pur- 
pose of  fishing  and  boating,  but  also  created  a 
nuisance  by  lowering  the  pond  and  exposing  upon 
its  shores  slime,  mud,  and  offensive  vegetation,  very 
detrimental  to  the  public  health,  and  tbe  oourt  re- 
strained such  action.  In  this  case  tbe  court  looked 
upon  tbe  information  filed  by  the  attorney  gen- 
eral as  the  appropriate  remedy,  although  it  does 
not  appear  that  the  same  was  taken  on  behalf  of 
tbe  city,  yet  the  public  health  of  the  same  was  af- 
fected by  the  nuisance. 

Mass.  Stat.  1866,  chap.  149,  creates  a  board  of  bar. 
bor  commissioners,  and  confers  upon  them  tbe 
general  care  and  supervision  of  the  harbors  and 
tide  waters,  and  tbe  fiats  and  lands  flowed  by  sucb 
waters.  By  6  5  all  erections  and  works  made  with- 
out authority  from  the  legislature,  or  in  any  man- 
ner not  sanctioned  by  the  commissioners,  wfaeo 
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Washb.  Easem.  p.  309;  ADgell,  Watercourses, 
g  4;  Whartoa  v.  Stetens,  84  Iowa.  107,  15  L. 
k  A.  630. 

Where  surface  water  babitually  flows  off 
over  a  fixed  and  determiDate  course  having 
reasonable  limits  as  to  width  so  as  to  be  uni- 
formly discharged  at  a  definite  point,  though 
without  having  worn  out  a  channel  having 
definite  and  well-marked  banks,  the  line  of 
flow  is  a  watercourse. 

Lambert  v.  Atcarn,  144  III.  313,  21  L.  R.  A. 
611. 

Where  surface  water  has  a  fixed  and  certain 
course  as  a  swale,  though  it  may  be  narrow  or 
broad,  its  flow  cannot  be  interrupted  to  the 
injury  of  an  adjoining  proprietor. 

Wharton  v.  Stei^ens,  84  Iowa,  107,  15  L.  R. 
A.  630. 

Where  a  stream  flowing  between  well- de- 
fined banks  reaches  level  ground  and  spreads 
itself  out  over  a  wide  space  without  cutting 


for  itself  a  channel,  and  then  narrows  and 
flows  again  in  a  defined  channel  which  con- 
veys the  water  into  a  river,  it  does  not  cease  at 
any  point  of  its  course  to  be  a  watercourse. 

24  Am.  &  Eng.  Enc.  Law,  p.  899;  Washb. 
Easem.  p.  308. 

The  rule  of  either  the  common  law  or  the 
civil  law  does  not  control  in  this  state  as  to 
Hurfftce  Dcater 

WHliita  V,' Chicago,  B,  d  K,  C.  R.  Co.  88 
Iowa,  284.  21  L.  R.  A.  608;  Earl  v.  De  Hart, 
12  N.  J.  Eq.  283,  72  Am.  Dec.  395;  Lambert  v. 
Akom,  144  111.  313,  21  L.  R.  A.  611. 

Robinson,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  city  of  the  second  class, 
organized  and  existing  under  the  laws  of  this 
state.  It  includes  territory  on  both  sides  of 
the  Cedar  river,  and  is  intersected  from  east  to 
west  by  an   important  street,  known  as  "Bre- 


tbeir  direction  is  required,  wittiin  tide  waters 
flowinir  into  or  throufirb  any  harbor,  are  consid- 
ered public  nuisances,  and  liable  to  indictment  as 
such.  Power  Is  also  flrlven  to  the  commisslODers  to 
order  suits  on  behalf  of  the  commonwealth  to  pre- 
vent, or  stop,  by  injunction  or  otherwise,  any  such 
erection  or  other  nuisance  in  such  waters,  and 
the  attorney  greneral  and  district  attorney  are  di- 
rected to  commence  such  suits. 

In  Atty.  Gen.  v.  Woods,  108  Mass.  436,  informa- 
tion was  filed  at  the  instance  of  the  harbor  com- 
missioners to  restrain  the  buildmg:  of  a  dam  across 
a  river,  and  it  was  contended  by  the  defendant  that 
DO  remedy  in  equity  existed,  as  there  was  a  full, 
adequate,  and  complete  remedy  at  law,  and  that 
the  injunction  should  not  therefore  issue  unless  it 
appeared  that  irreparable  injury  was  to  t)e  pre- 
vented. The  court  held  that  the  statute  gave  spe- 
cial remedies,  and  desifruated  the  cases  to  which 
tbey  should  be  applied,  and  that  the  remedy  by 
Injunction  was  cumulative,  and  the  purpose  of  the 
statute  was  not  only  to  punish  all  encroachments 
upon  that  portion  of  the  public  domain,  but  also 
to  furnish  means  for  their  prevention  and  removal* 
and  therefore  tne  olwtruction  in  the  navigation  of 
the  river  by  means  of  the  dam,  being  such  as  to 
create  a  nuisance  of  a  serious  character  within  the 
tidal  waters,  the  court  directed  the  injunction. 

So,  relief  was  granted  In  Thompson  v.  Paterson  & 
H.  R.  R.  Co.  9  N.  J.  Eq.  528,  on  behalf  of  certain 
named  parties  and  other  inhabitants  of  a  township, 
and  it  was  contended  that  the  position  in  which  the 
defendants  intended  to  erect  the  piers  and  draw  of 
a  proposed  permanent  railroad  bridge  on  a  line  of 
increasing  travel  was  not  one  which  would  do  the 
least  possible  injury  to  navigation.  The  evidence 
showed  that  the  defendant's  draws  were  tobe  placed 
In  an  unusual  and  unnatural  position,  and  that  wit- 
nesses, who  were  best  able  to  form  an  opinion,  had 
testified  as  to  the  effect  of  such  proposed  erection. 
The  court  granted  a  temporary  injunction  restrain- 
ing the  defendants  from  erecting  such  piers  and 
draws  in  the  proposed  position,  until  such  time  as 
the  proper  position  for  their  erection  could  be  de- 
termined. ' 

Where  the  aflBdavit  showed  that  the  deposits  of 
mash  impeded  the  free  use  of  the  river  for  pur- 
poses of  navigation  by  diminishing  the  depth  of  the 
water  so  that  vess^^Is  of  a  size  that  were  accus- 
tomed to  navigate  that  portion  of  the  river  could 
no  longer  do  so,  and  a  continuance  of  such  deposit 
diminished  the  depth  of  the  water  and  also  the 
size  of  the  vessels  capable  of  navigating,  so  much 
so  that  In  time  not  even  a  row  boat  could  navigate 
it,— it  was  held  that  such  a  deposit  made  without 
authority  was  a  public  nuisance  restrainable  by  in- 
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Junction  at  the  instance  of  the  municipal  authori- 
ties.  New  York  v.  Baumberger,  7  Robt.  219, 
220. 

And  where  a  pier  in  course  of  erection  extended 
far  oniside  of  the  bulk-bead  line  as  established, 
and  at  its  southeasterly  comer  and  on  a  line 
with  the  end  of  the  pier  an  arm  wbs  constructed 
and  extended  some  distance  for  greater  conven- 
ience in  securing  boats  running  to  and  from  the 
landing,  and  this  pier  subsequently  became  the 
property  of  a  railroad  company,  and  later  the  de- 
fendant company  acquired  a  title  to  more  land 
covered  by  the  original  grant  and  commenced  the 
erection  of  a  pier  immediately  adjoining  the  pier 
of  the  railroad  company  without  leaving  any  in- 
tervening water  space,  and  extended  the  same  far 
beyond  into  the  waters  of  the  bay  and  outside  of 
the  bulk- head  line  established  by  N.  Y.  act  1867,  and 
at  the  end  of  such  structure,  and  outside  of  the 
bulk-head  line  and  the  line  of  the  original  grant, 
they  erected  a  club  house  which  was  connected 
with  the  pier  proper  by  a  trestle  bridge,  which 
structure  was  nearly  completed,— it  was  held  that 
an  action  was  properly  brought  to  enjoin  the  com- 
pletion of  the  structure,  and  compel  its  removal, 
as  such  erection  was  a  clear  violation  of  the  act  of 
1857,  which  prohibited  the  erection  of  piers  with- 
out leaving  an  Intervening  space  of  100  f(*et.  Peo- 
ple v.  New  York  &  8.  I.  Ferry  Co.  68  N.  Y.  71,  80, 
Affirming,  7  Hun,  105.  In  this  case,  as  in  People  v. 
Vanderbllt,  38  Barb.  28e,  387,  the  attorney  general 
sued  in  the  name  of  the  people. 

In  New  York  v.  Cunard  S.  S.  Co.  61  Hun,  346,  ac- 
tion was  brought  by  the  city  to  secure  the  removal 
of  a  shed  erected  upon  piles  and  used  as  a  ware- 
house for  goods  shipped  upon  steamers  upon  the 
side  of  a  new  pier  extending  some  distance  from  a 
certain  street  into  the  Hudson  river,  with  one  end 
upon  a  new  bulk- head,  line  forming  a  westerly  line 
of  the  street,  250  Icet  west  of  the  easterly  line  of 
the  street,  the  shed  extending  50  feet  westerly  from 
the  bulk-head  along  the  pier,  and  in  a  northerly 
direction  about  90  feet,  occupying  one  half  of  a 
certain  space  between  certain  piers.  The  right  to 
maintain  the  shed  was  derived  under  the  resolu- 
tion of  the  dock  department  of  the  city  of  New 
York.  The  court  upheld  the  action  of  the  munici- 
pal authorities,  restrained  the  maintenance  of  such 
shed,  and  ordered  it  to  be  removed,  the  resolution 
of  the  dock  commissioners  giving  no  power  to  erect 
the  shed,  which  was  unauthorijsed  and  contrary  to 
the  New  York  Laws  of  1871,  chap.  574,  S  6. 

So,  in  Dayton  v.  Roberts,l  Ohio  Dec.  386,  the  court 
granted  an  injunction  at  the  instance  of  the  cor- 
porate  authorities  to  prevent  the  making  of  a  flU 
in  a  certain  river,  thereby  injuring  levdes  owned 
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mer  Avenue."  Through  the  central  portion 
of  that  part  of  the  territory  west  of  the  river 
extends  a  watercourse  known  as  "Dry  Run." 
It  crosses  Bremer  avenue)  near,  and  east  of. 
Aspen  street,  which  extends  from  north  to 
soj^th,  intersecting  the  avenue.  The  run  has 
two  branches,  which  drain  about  1.600  acres 
of  land,  and  unite  within  the  city  limits  at  a 
considerable  distance  northwest  of  the  cross- 
ing at  the  avenue.  Penn  street  is  parallel  to, 
and  about  140  rods  north  of,  it;  and  between 
the  two,  extending  from  east  to  west,  are  five 
other  streets.  The  run  crosses  Penn  street, 
and  the  distance  from  that  crossing  along  the 
run  to  the  river  into  which  it  empties  is  866 
rods,  and  the  fall  is  about  24  feet.  The  gen- 
eral course  of  the  run  from  Penn  street  to  the 
river,  although  irregular,  is  southward  near 
Aspen  street  to  the  avenue:  thence  in  a  south- 
easterly direction  to  the  river.  From  Penn 
street  southward  for  a  distance  of  42  rods  the 
watercourse  is  discernible,  but  does  not  have 
well-defined  banks.  The  banks  are  more 
prominent  further  south,  and  from  a  point  42 


rods  north  of  the  avenue  to  the  avenue  are  rea- 
sonably well  defined,  although  not  sufficiently 
abrupt  to  prevent  the  cultivation  of  the 
ground  by  ordinary  methods,  and  the  running 
of  a  mowing  machine  over  it.  One  half  of 
the  bed  of  the  run  from  the  avenue  to  Penn 
street  has  been  cultivated,  and  the  larger  part 
of  that  which  has  not  been  cultivated  is  cov- 
ered with  sod.  The  banks  south  of  the  avenue 
are  well  defined,  and  gradually  increase  in 
height  towards  the  river.  The  watercourse  for 
a  distance  of  60  rods  from  the  river  is  from  8 
to  10  rods  wide,  and  its  banks  are  from  10  to 
16  feet  in  height.  The  defendants  own  several 
lots  at  the  intersection  of  the  avenue  and  Aspen 
street,  which  are  bounded  on  the  south  by  the 
avenue,  and  on  the  west  by  Aspen  street^  and 
over  which  the  watercourse  extends.  The 
lots  are  110  feet  wide  from  the  east  to  west, 
and  182  feet  long;  and  the  defendants  have 
commenced  to  raise  their  surface  about  2| 
feet, in  order  to  erect  thereon  a  dwelling  house, 
and,  if  permitted  to  do  so,  will  fill  the  water- 
course.   The  effect  of  that  would  be  to  dam 


by  such  corporation,  and  interfering  with  the 
natural  flow  of  water  in  the  stream. 

Airain,  in  Frankford  v.  Lenniflr,  2  Phila.  40B,  408, 
409,  an  lojaaction  was  (jrranted.  at  the  iDStance  of 
the  borouflrh  authorities,  to  enjoin  ttie  defendants 
from  erectlDfiT  a  wharf  enoroacbinar  upon  the 
channel  of  a  certain  creek  as  a  nuisance,  although 
the  defendants  bad  a  license  from  tbe  port  war- 
dens, as  the  wbarf  In  question  extended  into  the 
bed  of  the  river  below  low-water  mark,  and  was 
clearly  a  purpreeture,  an  encroachment,  and  In- 
trusion on  the  soil  belonging  to  the  state;  or  an  ef- 
fort to  appropriate  to  defendant's  individual  ad- 
vantage a  benefit  common  to  the  entire  commun- 
ity, which,  as  a  nuisance,  tbe  wardens  had  no 
power  to  license. 

And  in  Ravens  wood  v.  Fleming.  22  W.  Va.  62, 
46  Am.  Rep.  486,  an  injunction  was  granted,  at  the 
instance  of  the  city  authorities,  enjoining  the  de- 
fendant from  erecting  a  wharf  opposite  to  his  lot 
without  tbe  consent  of  the  corporate  authorities, 
as  the  only  remedy  which  would  give  full  and  ad- 
equate relief  in  such  case. 

Where  tbe  bill  seeking  to  restrain  the  construc- 
tion of  a  runway  as  a  public  nuisance  shows  a 
prima  facie  case,  not  only  of  tbe  right  of  tbe  city 
to  bring  the  suit,  but  also  for  granting  the  relief 
sought,  a  demurrer  to  such  bill  should  be  over- 
ruled, and  the  defendant  should  answer  tbe  bill 
distinctly  averring  wbat  he  proposes  to  do,  espe- 
cially when  tbe  averment  is  accompanied  by  a  gen- 
eral charge  or  statement  that  the  driving  of  the 
piles  in  the  bed  of  the  river,  and  the  construction 
of  the  runway,  will  not  only  cause  a  diversion  of 
the  river  from  its  natural  course,  but  will  throw  it 
off  Its  natural  location  from  along  the  river  bank 
to  the  proposed  runway,  and  create  in  front  of  the 
oity's  wharf  a  deposit  of  mud  and  sediment  suf- 
ficient to  render  it  impossible  for  boats  and  ves- 
sels engaged  in  navigation  to  approach  or  land  at 
such  wharf,  as  such  allegation  is  sufSciently  cer- 
tain, though  a  general  statement  of  tbe  essential 
ultimate  facts  upon  which  tbe  complainant  city 
rests  its  right;  and  in  such  a  case  it  is  not  necessary 
to  aver  all  the  minute  circumstances  which  may 
be  proved  in  support  of  such  general  statement. 
St.  Louis  V.  Knapp  Co.  104  U.  8.  658,  6fl0,  28  L.  ed. 
888. 

In  the  following  cases,  however,  the  court  re- 
fused the  relief  sought: 

Where  tbe  city  authorities  sought  to  restrain  the 
use  of  property  for  any  other  purpose  than  a 
wbarf,  by  the  erection  of  buildings  extending  into 
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a  navigable  stream,  upon  tbe  ground  that  tbe 
space  BO  covered  might  be  needed  In  tbe  construc- 
tion, operation,  and  maintenance  of  a  bridsre.  that 
without  such  space  it  would  become  necessary,  m 
order  to  afford  proper  means  of  communicatioo. 
to  impede  and  interfere  with  tbe  navigation  of  tbe 
river,  it  was  held  that,  as  there  was  no  specific 
prayer  that  tbe  encroachment  upon  tbe  street  might 
be  abated  as  a  nuisance,  or  any  argument  sbowiog 
that,  under  the  general  prayer,  such  almtement 
might  be  decreed,  tbe  court  dismissed  tbe  bill  and 
refused  to  consider  that  question.  Chicago  v. 
Reed,  27  Til.  App.  482,  486,  486. 

So,  where  a  wharf  encroached  in  some  meaifure 
upon  tbe  public  thoroughfare  and  river,  although 
it  was  not  very  probable  that  it  would  Interfere 
with  or  incommode  tbe  public,  but  such  wharf  was 
not  a  nuisanoo  in  itself,  or  likely  to  become  so.  and 
tbe  injuries  feared  as  impending  were  according 
to  the  affidavits  in  support  more  fanciful  than  real, 
it  was  held  to  be  a  case  in  which  eguity  would  re- 
fuse to  act  without  an  adjudication  at  law. 
Laugblin  v.  Lamasco  City,  6  Ind.  228,  227. 

In  Atty.  Gen.  v.  New  Jersey  R.  &  Transp.  Co.  S 
N.  J.  Eq.  136,  information  was  filed  by  tbe  attorney 
general,  at  tbe  relation  of  certain  named  parties, 
for  and  on  behalf  of  themselves  and  tbe  rest  of  tbe 
property  owners  in  the  town,  to  compel  the  abate- 
ment of  the  erection  of  a  railroad  bridge  across  a 
river  as  a  public  nuisance.  The  court  denied  the 
injunction,  upon  tbe  ground  that  the  relator"^ 
proper  course  was  to  proceed  by  indictment  at 
common  law,  as  the  fact  whether  it  was  a  nuisance 
or  not  was  proper  to  be  tried  by  a  jury  whether 
the  proceedings  were  in  that  court  or  elsewhere, 
tbe  oourt  of  law  being  a  more  appropriate  tri. 
bunal  for  all  matters  of  that  character. 

So.  the  court  refused  an  injunction  in  State, 
Board  of  Health,  v.  Bergen  County  Choeen  Free- 
holders, 46  N.  J.  Eq.  178,  upon  the  ground  that  tbe 
nuisance  was  not  sufficiently  shown  to  be  a  public 
as  distinguished  from  a  private,  one,  tbe  mere 
fact  that  such  nuisance  had  a  tendency  in  that  di- 
rection not  being  sufficient  to  justify  the  court  In 
granting  such  relief.  In  this  case  the  nuisance 
complained  of  was  tbe  use  of  tbe  river  as  a  sewer, 
thereby  rendering  its  water  foul,  noxious,  and 
hazardous  to  public  health. 

Again,  relief  was  refused  in  People  v.  Horton,  61 
N.Y.  610,  Affirming  6  Hun,  616,  where  tbe  injunction 
was  sought  at  the  instance  of  the  state  to  restrain 
the  defendants  floating  an  elevator  upon  tbe  ship 
canal  for  the  purpose  of  transferring  grain  from 
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\vater  which,  if  unobstructed,  would  flow  over 
.the  bed  of  the  run,  and  turn  it  onto  lots  and 
streets  In  the  vicinity;  and,  if  the  street  and 
other  lots  were  so  graded  as  to  prevent  that 
effect,  a  dam  would  be  formed,  which  in  times 
of  high  water  would  cause  the  overflow  of  a 
large  portion  of  the  city  north  of  the  avenue, 
to  the  great  injury  of  the  numerous  inhabit- 
ants of  that  territory. 

The  plaintiff  contends  that  Dry  run  is  a 
watercourse,  of  which  it  has  control,  and 
which  it  has  controlled  for  many  years;  that 
the  watercourse  should  have  been  kept  open,for 
the  purpose  of  draining  the  territory  through 
which  it  extends;  and  that,  should  it  be  ob- 
structed permanently,  great  and  irreparable 
injury  would  result  to  the  city,  as  well  as  to 
its  inhabitants.  The  defendants  admit  that 
there  is  a  slight  depression  in  that  part  of  the 
city  designated  as  **Dry  Run,"  but  deny  that 
it  ever  had  any  defined  channel  or  banks  as  a 
watercourse,  or  that  any  water  ever  flows 
through  it,  excepting  the  surface  water  from 
unusual  rainfalls^or  other  extraordinary  causes, 


and  that  in  such  cases  the  flow  is  for  but  a  few 
hours  at  a  time;  and  they  insist  that  they  have 
a  right  to  fill  the  depression  in  their  lots  in 
the  manner  described.  They  contend  that  the 
water  which  would  flow  north  of  the  avenue 
could  readily  be  turned  along  the  streets  and 
alleys  eastward  into  the  river,  and  that  it  is 
the  right  and  the  duty  of  the  plaintiff  to  make 
provision  for  disposing  of  water  from  the  ter- 
ritory specified  in  that  manner.  There  is  not 
a  constant  flow  of  water  through  the  water- 
course in  question.  On  the  contrary,  it  is 
dry,  except  in  case  of  melting  snow  or  of  un- 
usually heavv  rainfall;  and  on  such  occasions 
water  flows  into  it  but  a  few  days  at  a  time. 
It  sometimes  happens  that  when  an  exception- 
ally large  quantity  of  water  has  fallen  the 
watercourse  is  not  sufficiently  large  to  carry 
off  to  the  river  the  water  as  fast  as  it  accu- 
mulates, and  that  lots  and  streets  in  its  vi- 
cinity are  overflowed.  The  plaintiff  has  for 
many  years  assumed  control  of  the  run.  It 
has  provided  artificial  channels  at  some  places 
and  has  erected  numerous  bridges  over  it,  at 


vessels  upoo  the  lakes  to  the  canal  boats.  In  this 
case,  however,  it  does  Dot  appear  that  the  munlci- 
paliiies  in  any  way  participated  in  the  proceedings. 

Afirain,  a  mill  dam,  which,  if  a  nuisance  at  ail, 
has  t)ecome  so  by  the  {gradual  growth  of  a  city 
around  it.  will  not  be  abated  in  equity  at  the  in- 
stance of  the  public  authorities  as  a  nuisance, 
where  the  fact  that  it  is  a  nuisance  has  not  been 
established  at  law.  New  Castle  v.  Kaney.  180  Pa. 
54e.561,6L.R.  A.  737. 

In  that  case  the  city  sought  by  bill  to  enjoin  and 
restrain  and  abate  as  a  nuisance  the  defendant's 
dam  across  a  certain  creek  within  the  limits  of 
the  city  which  had  been  in  existence  for  over  fifty 
years,  and  had  been  used  for  milliner  and  manu- 
facturing purposes,  but  the  dam  in  question  was 
not  proved  to  be  a  nuisance  per  86,  The  court  re- 
fused the  relief  as,  if  it  was  a  nuisance  at  all,  it  had 
become  so  only  by  the  gradual  growth  of  the  city 
around  it,  and  by  the  emptying  of  the  cesspools 
into  it. 

In  Scranton  City  v.  Scranton  Steel  Co.  164  Pa.  171, 
the  city  filed  a  bill  in  equity  to  restrain  encroach- 
ments on,  and  to  remove  material  deposited  in,  the 
channel  of  the  river,  thereby  partially  fllhng  up  the 
channel,  greatly  narrowing  it,  causing  the  water, 
even  in  the  case  of  an  ordinary  rise  of  the  river, 
to  back  up  and  overflow  Its  banks  and  flood  the 
streets  of  the  city,  thereby  greatly  damaging  and 
injuring  public  and  private  property,  and  endan- 
gering the  safety  of  the  people  residing  near  the 
river  for  a  considerable  distance  above  the  works. 
It  was  alleged  that  if  such  encroachments  were  al- 
lowed, the  channel  would  not  be  sufficient  to  carry 
off  the  water  naturally  flowing  therein,  and  great 
and  irreparable  injury  would  be  done  to  public  and 
private  property.  .The  court  refused  the  injunction 
as  the  evidence  that  the  filling  in  done  by  the  de- 
fendant caused  injury  to  the  streets  was  very 
slight  and  unsatisfactory,  the  preponderance  of 
testimony  showing  that,  instead  of  tending  to 
throw  the  water  upon  the  streets,  it  tended  to  keep 
It  off.  and  that  the  rf^al  damage  was  caused,  with  a 
reasonable  degree  of  certainty,  by  the  erection  of 
piers  by  a  railroad  company. 

In  Georgetown  v.  Alexandria  Canal  Co.  12  Pet. 
91,  99,  OL.  ed.  1012. 1016,  a  bill  was  filed  on  behalf  of 
the  city  and  the  citizens  at  large,  to  restrain  the 
defendants  from  constructing  an  aqueduct  over 
the  Potomac  river  within  the  corporate  limits  im- 
mediately above  and  west  Of  the  principal  public 
and  private  wharves  of  the  town.  It  was  alleged 
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that  the  river  was  a  public  navigable  highway,  the 
free  use  of  which  was  secured  to  the  people  resid- 
ing on  its  borders,  or  interested  in  its  navigation; 
that  the  town  derived  its  chief  support  and  pros- 
perity from  the  trade  of  the  river,  and  that  large 
sums  of  money  bad  been  expended  at  the  wharf  of 
the  town,  deepening  the  water,  etc.:  that  the  de- 
fendants had  constructed  a  massive  stone  pier,  and 
were  about  to  constiuct  others;  that  by  the  use  of 
clay  and  earth  thrown  in  to  close  up  certain  dams, 
used  by  the  defendant  in  the  construction  of  the 
piers,  the  harbor  was  injured  and  the  depth  of  the 
water  diminished,  and  serious  future  injury  was 
apprehended  from  the  causes.  The  court  denied 
the  relief  upon  the  ground  that  it  was  not  shown 
that  the  city  had  any  power  or  authority  griven  to 
them  by  their  charter  to  take  care  of.  protect,  and 
vindicate  the  rights  of  the  citizens  of  the  town  in 
the  enjoyment  of  their  property,  or  in  removing  or 
preventing  any  annoyance  to  it,  and  that  such 
power  did  not  attach  to  them  in  their  corporate 
character,  upon  any  principle  of  the  law  in  rela- 
tion to  corporations,  and  that  the  complainants 
must  show  that  they  were  the  owners  o?  property 
liable  to  be  affected  by  the  nuisance,  and  so  affected 
as  to  suffer  special  damage,  that  the  right  to  pro- 
ceed in  equity  as  a  corporate  authority,  vested  in 
them  by  reason  of  their  duty  to  take  care  and  pro- 
tect the  interests  of  the  citizens,  was  not  of  itself 
sufficient,  and  the  dltfioulty  was  not  overcome  by 
associating  with  them  the  citizens  as  persons  on 
whose  behalf  they  sued,  and,  that  the  nuisance  be- 
ing of  a  public  character,  the  ordloary  and  regu- 
lar proceeding  was  by  way  of  indictment  or  in- 
formation at  law  or  by  proceedings  in  equity  by 
an  information  filed  in  the  name  of  the  attorney 
general. 

By  the  English  public  health  act,  passed  in  the 
reign  of  Henry  VIIT.,  the  corporation  of  the  city  of 
Exeter  were  empowered  to  remove  otjstructlons  to 
the  navigation  of  the  river,  paying  compensation 
to  the  owners  of  the  soil  where  the  obstructions 
were  situated.  It  was  held  that  such  act  did  not 
confer  the  conservancy  of  the  river  on  the  cor- 
poration, neither  did  it  entitle  the  corporation  to 
file  a  bill  in  equity  to  restrain  the  erection  of  a  pier 
in  a  river,  nor  did  it  confer  any  right  or  privilege 
on  the  corporation  within  the  meaning  of  S  41  of 
the  general  pier  and  harbor  act  of  1861,  so  as  to  pre- 
vent the  erection  of  a  pier  in  the  river  without 
their  consent  being  obtained.  Exeter  v.  Earl  De- 
von, L.  R.  10  Eq.  232, 18  Week.  Rep.  879. 
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a  ^reat  expense.  In  the  avenue  south  of  the 
lots  of  the  defendant  are  two  foot  bridges  and 
one  wagon  bridge.  A  walled  channel  has 
been  made,  which  commences  at  the  avenue, 
and  extends  southward.  It  is  16  feet  wide, 
and  4  feet  deep,  and  is  of  about  sufficient  ca- 
pacity to  carry  off  the  water  which  flows  from 
north  of  the  avenue  in  times  of  ordinary  high 
water. 

There  are  authorities  which  hold  that  de- 
pressions in  the  surface  of  the  earth,  through 
which  water  flows  only  in  times  of  high  water, 
are  not  watercourses,  within  the  meaning  of 
the  law  which  forbids  the  obstruction  of 
watercourses,  and  within  the  rule  of  such  au- 
thorities. Dry  run,  north  of  Bremer  avenue,  is 
not  a  watercourse,  and  any  proprietor  might 
lawfully'  obstruct  the  flow  of  water  therein 
over  his  premises.  See  Hoyt  v.  Hudson,  27 
Wis.  656,  9  Am.  Rep.  473;  GihbsY.  Williams, 
25  Kan.  214,  37  Am.  Rep.  241. 


I  The  appellant  also  cites  the  cases  of  Cedar 
I  Falls  V.  Hansen  (Iowa)  78  N.  W.  585,  an<i 
Knostman  <fe  P.  Furniture  Co,  v.  Dacenpari 
99  Iowa,  589,  in  support  of  the  same  doctrine. 
In  the  former  of  these  two  cases  it  appeared 
that  the  defendant  owned  three  lots,  in  which 
there  was  a  depression  which  furnished  an  out- 
let for  surface  water  from  a  pond.  The  pond 
was  filled,  but  surface  water  at  times  flowed 
from  the  same  territory  through  the  depres- 
sion. The  city  improved  the  street  near  the 
lots,  and  in  so  doing  made  a  ditch  along  one 
.side  of  two  of  the  lots,  and  turned  it  onto  the 
third  lot,  so  that  water  from  the  ditch  passed 
into  the  depression  on  that  lot.  The  defendant 
had  placed  a  house  over  the  depression,  and 
was  about  to  fill  the  lot  to  the  level  of  the 
street,  and  thus  make  a  permanent  obstacle  to 
the  flow  of  water  in  the  depression;  and  we 
held  that  he  had  the  right  to  do  so.  That  con- 
clusion was  based  upon  the  rule  that  a  city 


As  to  nuisances  iojunous  to  health  arising  from 
waters  and  watercourees,  see  note  to  Harrington  v. 
Providence  (R.  1.)  38  L.  R.  A.  JJOi,  324. 

Upon  the  question  of  nuisances  affecting  waters 
and  watercourses  as  highways,  see  w)te  to  Hagers- 
town  V.  Witmer  (Md.)  39  L.  K.  A.  649,  681. 

n.  Pollution  and  other  matters  affecting  health. 

In  North  Point  Consol.  Irrig.  Co.  v.  Utah  &  S.  L. 
Canal  Co.  (Utah)  52  Pac.  168,  an  injunction  was 
granted  to  restrain  defendants  from  discharging 
hetouled  water  into  a  certain  canal.  The  Compiled 
Laws  of  the  territory,  %  4566,  Laws  of  1888.  made 
tbe  fouling  of  the  waters  of  a  canal,  from  which  a 
number  of  persons,  more  than  three,  obtained 
water  for  irrigation,  culinary,  and  other  domestic 
purposes,  a  public  nuisance,  as  the  fouling  of  such 
water  made  it  unfit  for  use. 

In  Brookline  v.  Mackintosh.  133  Mass.  215,  the  city 
sought  an  injunction  to  restrain  defendant  from 
corrupting  and  polluting  the  waters  of  a  river  from 
which  plaintiff  took  water  for  the  domestic  pur- 
poses of  its  inhabitants,  but  the  court  refused  to 
enjoin  the  delendanc's  business,  as  it  was  not  shown 
that  the  alleged  pollution  made  any  preceptible 
difference  in  the  water,  and  no  trace  of  poison  was 
found  in  it. 

Where  a  pond,  and  the  waters  of  a  stream  run- 
ning into  it,  were  taken  by  the  city  for  purposes  of 
supplying  its  inhabitants  with  pure  water,  and  the 
city  sought  by  petition  to  restrain  the  pollution  of 
such  stream  under  the  Massachusetts  Statutes  of 
1HS4,  chap.  154,  it  was  held  that  the  fact  that  the  city 
had,  by  means  of  a  dike,  prevented  the  waters  of 
tbe  stream  from  running  into  and  polluting  the 
waters  of  the  pond,  was  no  defense.  The  court 
therefore  granted  the  injunction  as  tbe  city  had 
the  right  to  b  *  protected  against  the  necessity  of 
maintaining  works  Tor  the  preservation  of  the  pur- 
ity of  tbe  water  from  such  a  cause,  the  fact  that 
the  city  had  been  bound  to  resort  to.  and  was  able 
by  means  of,  S|)eciul  works  to  prevent  the  natural 
result  of  the  defendant's  act  being  no  justitieation 
tor  the  continuance  of  such  illegal  fouling.  Martin 
v.  (ileasou,  139  Mass.  183,  190. 

In  Atty.  Gen.  v.  Hunter,  16  N.  C.  (1  Dcv.  Eq.)  12, 
the  excavations  from  tbe  defendant's  pond  and 
mill  dam  bad  rendered  tbe  inhabitants  unhealthy, 
and  tbe  bill  filed  at  the  instance  of  the  citizens 
pra>  ed  a  perpetual  injunction.  The  court  granted 
tbe  relief  sought  as  tbe  rights  inlringed  were  ot  a 
character  not  in  the  least  doubtful,  tbe  health  and 
comfort  ot  the  relators  themselves  and  others  for 
whom  they  acted  being  injured  by  the  nuisance. 

So.  in  Atty.  Gen.  v.  Steward,  20  N.  J.  Eq.  415,  417, 
40  L.  R.  A. 


wherein  the  attorney  general  Joined  with  the  inhab- 
itants in  restraining  a  trade  or  business  as  a  pub- 
lic nuisance,  the  court  enjoined  the  defendaDCs 
from  permitting  the  blood  of  the  hogs  slaui^htered 
upon  the  premises  to  flow  into,  and  pollute  the 
waters  of,  a  creek  as  a  nuisance  detrimental  to 
health. 

The  injunction  granted  In  the  above  case  was 
made  perpetual  as  the  defendants  avowed  their 
intention  to  permit  the  blood  to  be  dis^^hariTed  into 
a  stream,  thereby  necessarily  polluting  the  waters 
thereof,  and  rendering  them  unfit  for  use.  Atty> 
Gen.  v.  Steward,  21  N.  J.  Eq.  340. 

In  Atty.  Gen.  v.  Blount,  10  N.  C.  (4  Hawks)  364, 
15  Am.  Dec.  526,  an  injunction  was  sought  to  re. 
strain  defendant  from  erecting  a  mill  and  dam  on 
a  stream  in  tbe  vicinity  of  the  town,  upon  the 
ground  that,  if  such  act  were  permitted,  great  and 
irreparable  mischief  would  ensue,  as  the  noxious 
vapors  arising  from  the  pond  would  materially  af- 
fect the  salubrity  of  the  town.  The  court  held  that 
as  It  was  shown  that,  not" merely  interference  with 
the  inhabitants  to  a  moral  certainty  existed,  but 
that  if  the  work  was  suffered  to  proceed  tbe  health 
of  the  community  would  be  put  in  Jeopardy,  tbe 
relief  would  be  granted,  as  in  such  a  case  it  was 
l)Ound  in  duty  to  Interpose,  the  climate  being  such 
that  a  collection  of  stagnant  water  would  render 
tbe  inhabitants  unhealthy.  The  injunctloa  was 
therefore  made  perpetual. 

But  in  Baltimore  v.  Warrent  Mfg.  Co.  59  Md.  9B, 
108,  the^ourt  refused  an  injunction,  atthe  instance 
of  the  public  authorities,  to  restrain  the  defendants 
from  polluting  a  certain  river,  which  was  tbe 
source  of  supply  for  water  to  the  city  for  drinking 
and  other  purposes,  where  the  allegations  were  not 
sufnciently  definite  without  evidence  in  support, 
the  facts  not  showing  how  such  water  became  im- 
pregnated, and  to  what  extent. 

In  the  above  case  it  is  stated  that,  if  the  defend- 
ants, being  upper  riparian  prbpriet<irs.  and  as 
such  entitled  to  the  ordinary  use  of  the  water  in- 
cluding the  right  to  apply  it  in  a  reasonable  way  to 
the  purposes  of  trade  and  manufacture,  by  using 
the  water  of  the  stream  in  an  unreasonable  man- 
ner, had  defiled  tbe  same  in  such  manner  and  to 
such  an  extent  as  to  operate  as  an  actual  invasion 
of  the  rights  of  the  complainants,  the  latter  were 
clearly  entitled  to  redress  by  action  at  law.  and,  in 
case  the  nuisance  was  continued,  to  summary  re- 
lief by  injunction. 

As  to  the  municipal  control  over  nuisances  relat- 
ing to  health  caused  by  the  fouling  and  pollution 
of  waters  and  watercourses,  see  note  to  Harring- 
ton V.  Providence  (K.  1.;  38  L.  K.  A.  305.  E.  W. 
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may  bring  its  streets  to  fcrade:  that  by  doing 
so,  it  may  turn  surface  water  from  its  natural 
course,  and  owners  of  lots  below  grade  cannot 
complain,  because  of  their  right  to  protect 
themselves  by  bringing  their  lots  to  grade. 
The  fact  was  also  mentioned  that  the  city 
had  changed  the  course  through  which  water 
naturally  flowed  over  two  of  the  lots  of  the 
defendant.  It  was  said,  in  effect,  that,  in 
view  of  the  power  of  the  city  to  make  the 
changes  it  did  without  liability,  the  defendant 
should  be  permitted  to  bring  his  lot  to  grade, 
even  though  by  so  doing  he  obstructed  the 
natural  waterway.  In  the  Davenport  Case  the 
plaintiff  sought  to  hold  the  city  liable  for  al- 
leged negligence  in  failing  to  provide  adequate 
means  for  carrying  off  surface  water.  What 
was  said  in  the  two  cases  respecting  the  right 
of  a  lotowner  to  bring  his  lot  to  grade  must 
be  considered  with  the  facts  to  which  the 
statements  made  were  applied.  The  charac- 
teristics  of  the  depression  considered  in  the 
Cedar  Falls  Case  were  somewhat  like  those  of 
that  part  of  Dry  run  north  of  Bremer  avenue; 
but, so  far  as  we  are  advised. the  course  which 
the  city  had  pursued  towards  it,  and  the  effect 
of  obstructing  it.  were  wholly  unlike  the 
•course  pursued  by  the  city,  and  the  effect  to 
be  apprehended  from  the  proposed  obstruc- 
tion, in  Ibis  case.  The  plaintiff  had  for  many 
years  followed  the  plan  of  keeping  Dry  run 
open  for  the  discharge  of  surface  water  which 
should  be  gathered  from  the  territory  it 
drained  north  of  Bremer  avenue.  An  outlet 
for  that  water  was  a  great  and  pressing  ne- 
cessity, and  to  maintain  such  an  outlet  the 
plaintiff  made  substantial  and  expensive  im- 
provements, of  a  permanent  character,  to 
keep  open  the  natural  outlet.  .  What  it  did  in 
that  respect  was  authorized  in  ^  3  of  chapter 
80  of  the  Acts  of  the  19th  General  Assembly, 


which  gave  to  cities  the  power  "to  deepen, 
widen,  cover,  wall,  alter,  or  change  the  channel 
of  watercourses  within  their  corporate  limits," 
and  by  g  527  of  the  Code  of  1873,  which  pro- 
vided that  "the  city  council  shall  have  the  care, 
supervision,  and  control  of  all  public  highways, 
bridges,  streets,  alleys,  public  squares,  and 
commons  within  the  city,  and  shall  cause  the 
same  to  be  kept  open  and  in  repair.  .  .  ." 
In  the  case  of  Wliarton  v.  Stevens^  84  Iowa, 
107.  15  L.  R.  A.  630,  the  proprietor  of  a  farm 
claimed  the  n<^ht  to  obstruct  the  flow  of  sur- 
face water  from  an  adjoining  farm  throueh 
a  natural  depression  in  the  surface  of  the 
land;  but  we  held  that  the  right  did  not  exist, 
and,  in  speaking  of  surface  water,  said, 
"When  such  water  flows,  by  a  well-defined 
and  natural  course,  upon  lower  lands,  that 
flow  cannot  be  interfered  with  by  either  the 
upper  or  lower  proprietor.  But  when  such 
water  has  no  defined  course,  but  spreads  out 
over  the  land  without  a  well  defined  course, 
it  may  be  turned  by  the  landowner  in  any 
direction.  But  where  surface  water  has  a 
fixed  and  certain  course,  as  a  swale,  though  it 
may  be  narrow  or  broad,  its  flow  cannot  be 
interrupted,  to  the  injury  of  an  adjoining  pro- 
prietor." See  also  irtfc^/«  v.  Chicago^  B.  &  K, 
C.  R.  Co.  88  Iowa,  281.  21  L.  R.  A.  608;  Earl 
V.  De  Hart,  12  N.  J.  Eq.  283.  72  Am.  Dec. 
395:  Lambert  v.  Alcorn,  144  111.  313,  21  L.  R. 
A.  611. 

The  rule  announced  in  the  case  of  Wharton 
V.  Stevens  is  applicable  in  this  case.  The  ob- 
struction of  Dry  run  in  the  manner  proposed 
by  the  defendants  is  unauthorized,  and  would 
be  followed  by  consequences  too  serious  to  the 
plaintiff  and  the  people  interested  in  the  ter- 
ritory drained  by  the  run  to  be  permitted. 

The  decree  of  the  District  Court  appears  to  he 
right,  and  it  is  affirmed. 


ARIZONA   SUPREME  COURT. 


A.   BARRY,   Appt., 

V. 

R.   F.    KIRKLAND  et  al. 
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1  •  Promiaes  do  not  lay  a  foundation  for 
an  estoppelf  if  the  promisee  is  not  in  any  way 
prejudiced  oy  tbem,  or  induced  thereby  to  do,  or 
omit  to  do,  anythlntr  to  bis  disadvantage,  or  in 
any  way  to  change  his  status. 

ie«  Mere  promises  to  pay  a  forced  note 
do  not  lay  a  foundation  for  iiability,  in  the  ub- 
seooe  of  clrcumatances  to  create  an  estoppel,  and 
when  the  promises  were  muiJe  after  maturity, 
without  consideration,  and  without  full  knowl. 
edge  of  the  material  facts  in  relation  to  the  note. 

(April  16, 1898). 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Maricopa  County  in 
favor  of  defendants  in  an  action  brout^ht  to 

Note.— As  to  the  liability  of  a  person  whose' sig- 
nature Is  forged  on  commercial  paper,  tee  note  to 
Trader's  Nat.  Banlc  v.  Rogers  (Mass.)  36  L.  U.  A.  539. 
40  L  R.  A. 


I  enforce  payment  of  a  promissory  note.     Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  L.  H.  Chalmers  for  appellant. ' 
Mr.  Joseph  Campbell,  for  appellees: 
When  the  term  *'ralify"is  used  in  connec- 
tion with  a  contract,  it  is  only  applicable  to  a 
contract  made  by  a  party  acting,  or  assuming 
I  to  act,  for  another.     There  must  be  some  rela- 
tion, actual  or  assumed,  of  principal  and  agent. 
hlliHon   V.  Jackson   Water  Co.  12  Cal.  542; 
I  Pvget  Sound   Lumber  Co.    v.   Krug,   89  Cal. 
,  237;  Mitchell  v.  Minnesota  Fire  Asso.  48  Minn. 
'278. 

I     Before  it  can  be  contended  that  a  principal 
'  has  ratified  the  unauthorized  act  of  his  agent, 
.  it  must  be  shown  that  he  was  made  acquainted 
with  all  the  material  facts 

Fuget  t^oHTid  Lumber  Co.  v.  Krvg,  89  Cal. 
237:   Western  JS^at.  Bank  v.  Armstrong,  153  LT. 
,  S.  346,  38  L.  ed.  470. 

I     The  principal  is  under  no  obligation  to  ac- 
cept the  assumed  agent's  act.     The  law  im- 
,  poses  on  him  no  duties  to  make  inquiries  about 
lit. 
i     Smyth  v.  Lynch,  7  Colo.  App.  38a 
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Appellees'  names  were  forged  to  the  Dote. 
Even  if  they  did  promise  to  pay  the  note  they 
are  DOt  bound,  and  appellant  cannot  recover. 

2  Dan.  Neg.  Inst.  p.  864:  OicsUy  v.  Philips, 
78  Ky.  517.  89  Am.  Rep.  258;  Shisler  v.  Van- 
dike,  92  Pa.  447,  37  Am.  Rep.  702;  McHugh  v. 
SchuyUcill  County,  67  Pa.  891,  5  Am.  Rep. 
445;  Workman  v.  Wright,  88  Ohio  St.  405.  81 
Am.  Rep.  546;  Garrott  y.  RatUff,  83  Ky.  884; 
Smith  V.  Tramel,  68  Iowa,  4«8;  Ferry  v.  Tay- 
lor, 83  Mo.  828;  Henry  v.  Heeb,  114  fnd.  275; 
First  Nat.  Bank  v.  Holan,  63  Minn.  625;  WiU 
son  V.  Uayes,  40  Minn.  581,  4  L.  R.  A.  196. 

A  contract  which  assumes  the  civil  respon- 
sibility for  an  act  done  by  another  in  such  a 
manner  that  it  amounted  to  a  crime  against  the 
state  is  void. 

Greenhood,  Pub.  Pol.  p.  210;  2  Dan.  Neg. 
Inst.  p.  364. 

Davis,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  by  the  plaintiff 
to  recover  against  ihe  defendants,  E.  B.  Kirk- 
land,  R.  F.  Kirkland.  and  George  E.  Loring, 
upon  a  promissory  note.  The  defendant  E. 
B.  Kirkland  made  default,  and  the  defendants 
R.  F.  Kirkland  and  George  E.  Loring  an- 
swered under  oath,  denying  the  execution  of 
the  note.  The  cause  was  tried  without  a  jury, 
and  the  findings  of  the  court  were  that  the  de- 
fendants R.  F.  Kirkland  and  George  E.  Loring 
did  not  sign  the  note;  that  the  placing  of  their 
names  thereon  was  not  done  by  their  author- 
ity, knowledge,  or  consent,  but  that  their 
names  were  forged  thereto.  The  court  further 
found  that  the  oral  promises  of  R.  F.  Kirkland 
and  George  E.  Loring  to  pay  said  note  were 
made  under  the  misapprehension  that  tbey  had 
originally  signed  said  note;  that  at  the  times 
when  said  promises  were  made  said  note  was 
not  exhibited  to  either  of  them  by  the  plaintiff, 
and  that  they  were  made  without  knowledge 
of  the  material  facts  in  relation  to  said  note; 
that  said  promises  were  made  without  any  con- 
sideration whatever,  and  after  the  maturity  of 
the  note;  that  by  reason  of  said  promises  the 
plaintiff  was  in  no  way  affected  or  injured,  or 
induced  to  change  his  relations  regarding  said 
note;  and  that,  as  a  conclusion  of  law.  neither 
of  said  answering  defendants  were  liable  for 
the  payment  thereof.  Judgment  was  entered 
accordingly  in  their  favor.  From  the  judg- 
ment and  Uie  order  overruling  his  motion  for 
a  new  trial,  the  plaintiff  has  appealed. 

Under  the  pleadings  and  findings  of  the 
court  below,  it  may  be  assumed  that  the  names 
of  R.  F.  Kirkland  and  George  E.  Loring,  ap 
pearing  upon  said  note,  were  forgeries,  as  there 
is  abundant  evidence,  we  think,  to  support  this 
conclusion.  But  it  is  claimed  by  the  appellant 
that  the  two  defendants,  by  their  acts  subse 
quent  to  the  forgery,  if  forgerjr  it  was,  are  es 
topped  from  denying  the  genuineness  of  their 
signatures,  and  that  they  are  liable  as  having 
adopted  the  forgery.  The  evidence  in  the  case 
shows  that  the  defendants  E.  B.  Kirkland  and 
R.  F.  Kirkland  were  brothers,  and  that  the 
defendant  George  E.  Loring  was  their  acquaint- 
ance and  associate  of  eighteen  or  twenty  years; 
that  R.  F.  Kirkland  and  Loring  had  each 
previously  been  jointly  obligated  with  E.  B. 
Kirkland:  that  on  May  1,  1891,  the  latter  was 
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indebted  to  the  appellant  in  the  sum  of  $800- 
on  a  certain  former  note  given  by  him,  upon 
which  Loring  was  liable  as  surety;  that  appel- 
lant delivered  to  E.  B.  Kirkland  a  new  note, 
in  blank,  for  the  renewal  of  the  former  obliga- 
tion, and  on  the  following  day  the  latter  re- 
turned the  new  note  to  the  appellant,  with  bis 
own  and  the  names  of  G«orge  E.  Loring  and 
R.  F.  Kirkland  signed  thereto,  and  this  is  the 
note  which  was  sued  on.  The  appellant 
claimed  to  have  had  various  conversations 
with  R.  F.  Kirkland  and  Loring  about  the 
note,  and  that  tbey  bad  promised  to  pay  it,  but 
be  did  not  testify  that  he  had  ever  exhibited 
the  instrument  to  either  of  them.  The  de- 
fendant R.  F.  Kirkland  admitted  in  hia  testi- 
mony that  he  had  on  several  occasions  prom- 
ised to  pay  the  note,  but  claimed  that  he  had 
done  so  under  the  mistaken  assumption  that  he 
had  really  signed  it.  It  plainly  appears,  too, 
that  whatever  promises  were  made  by  either  R. 
F.  Kirkland  or  Loring  were  made  after  the 
maturity  of  the  note,  and  without  any  consid- 
eration. It  is  not  shown  that  the  appellant 
was  in  any  wa^  prejudiced  by  them,  or  that 
they  induced  him  to  do.  or  o*mit  to  do,  any- 
thing whatever  to  his  disadvantage,  or  that  his 
status  by  reason  thereof  was  in  any  respect 
changed.  Under  these  circumstances,  no 
foundation  for  an  estoppel  exists.  1  Dan. 
Neg.  Inst.  §859;  Workman  y.  Wright,  Z^Oh\o 
St.  405.  81  Am.  Rep.  546;  Moore  v.  Robinson, 
62  Ala.  537;  Crossan  v.  May,  68  Ind.  242.  If  it 
be  contended  that,  without  regard  to  the  prin- 
ciple of  estoppel,  the  defendants  are  liable  as 
having  adopted  the  forgery,  the  authorities 
cited  by  appellant  will  not  sustain  his  conten- 
tion, under  the  facts  in  this  case,  as  a  short  re- 
view of  the  former  will  readily  disclose.  In 
Woodruffs.  Munroe,  88  Md,  147.  it  was  held: 
*'If,  in  an  action  againstan  indorser  of  a  prom- 
issory note  by  the  bona  fide  holders  thereof,  it 
be  shown  that  the  indorsement  was  not  gen- 
uine, and  the  defendant  did  not  ratify  or  sanc- 
tion it  prior  to  the  maturity  of  the  note,  and 
its  transfer  to  plaintiffs,  he  is  not  liable.  But 
if  he  adopted  the  note  prior  to  its  maturity, 
and  by  such  adoption  assisted  in  its  negotia- 
tion, he  would  be  estopped  from  setting  up  the 
forgery  in  a  suit  by  a  bona  Me  holder.  Bat 
any  admissions  by  the  defendant  made  subse- 
quently to  the  maturity  of  the  note  would  not 
be  evidence  that  he  had  authorized  the  indorse- 
ment of  his  name  thereon."  Case^  Bank  v. 
Keeiie,  58  Me.  108,  is  a  case  where,  on  account 
of  the  defendant's  admission  of  the  genuine- 
ness of  the  signature,  the  bank  refrained  from 
proceeding  against  the  person  from  whom  it 
received  the  note,  and  the  court  held  the  de- 
fendant thereby  estopped  from  denying  his- 
signature.  In  Oreen field  Bank  v.  Crafts,  4 
Allen,  447,  the  court  was  considering  the  case 
of  a  party  acting  with  full  knowledge  of  the 
manner  in  which  the  note  was  signed,  and  tbe- 
want  of  authority  on  the  part  of  the  actor  to 
sign  his  name,  but  who  understandingly  and 
unequivocally  adopted  the  signature,  and  as- 
sumed the  note  as  his  own.  Dow  v.  Spenny, 
29  Mo.  890,  went  on  the  proposition  that  the 
lower  court  erred  in  charging  the  juiy  that 
the  plaintiff  must  prove  that  the  signatures  of 
the  defendants  on  the  note  were  their  genuine 
signatures.    In  Crout  v.  J)e  Wolf,  1  R.  L  8»3,. 
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the  third  clause  of  the  syllabus  is,  '*  Where  the 
person,  whose  sigoature  is  forged,  promises 
the  forger  to  pay  the  note,  this  amounts  to 
ratification  of  the  signature,  and  binds  him." 
But  an  examination  of  the  case  shows  that 
evidence  was  offered  to  prove  that  the  plaintiff 
had  bought  the  paper  in  consequence  of  what 
the  defendant  said  to  him,  and  the  court 
charged  that  if,  before  purchasing  the  note, 
plaintiff  asked  defendant  if  he  should  buy,  and 
was  told  he  might,  defendant  could  not  excuse 
himself  on  the  ground  of  forgery.  So  that 
the  case  may  be  put  upon  the  ground  of  es- 
toppel. In  &iiaer  v.  Vandike  [92  Pa.  447],  87 
Am.  Rep.  704,  it  was  held  that  a  promise,  by 
one  whose  indorsement  on  a  note  is  forged,  to 
pay  the  same,  is  void  as  against  public  policy. 
This  is  the  entire  line  of  authorities  cited  by 
counsel  for  appellant,  and  it  will  be  seen  that, 
in  so  far  as  they  are  applicable  to  the  case  at 
bar,  they  support,  rather  than  impugn,  the 
holding  of  the  lower  court.  There  are  num- 
erous authorities  which  hold  that  a  forgery 
cannot  be  ratified.  Brooke  v.  Hook  is  an  Eng- 
lish case  [L.  R.  6  Exch.  89],  reprinted  in  3 
Alb.  L.  J.  255.  This  was  a  case  where  the 
defendant's  name  was  forced,  and  he  had  given 
a  written  memorandum  that  he  would  be  re- 
sponsible for  the  bill.  Chief  Baron  Kelly 
places  his  opinion  upon  the  grounds  (1)  that 
the  defendant's  agreement  to  treat  the  note  as 
his  own  was  in  consideration  that  plaintiff 
would  not  prosecute  the  forger;  and  (2)  that 
there  was  no  ratification  as  to  the  act  done,  the 
signature  to  the  note  being  illegal  and  void, 
and,  though  a  voidable  act  may  be  ratified,  it 
is  otherwise  when  the  act  is  originallv,  and  in 
its  inception,  void.    The  opinion  fully  recog- 


nizes the  proposition  that  when  acts  or  admis- 
sions alter  the  condition  of  the  bolder  of  the 
paper  the  party  is  estopped,  but  it  is  necessary 
that  such  a  case  be  made.  In  McHugh  v. 
8chuylkUl  County,  67  Pa.  891, 5  Am.  Rep.  445, 
the  defense  to  a  bond  was  forgery.  The  court 
below  charged  that  if  the  obligor  subsequently 
approved  and  acquiesced  in  the  forgery,  or 
ratified  it,  the  bond  was  binding  on  him.  It 
was  held  that,  there  being  no  new  considera- 
tion, the  instruction  was  error;  also,  that  a  con- 
tract infected  with  fraud  was  void,  not  void- 
able, and  confirmation,  without  a  new  consid- 
eration, was  fiudum  pactum.  This  proposition 
is  recognized  in  2  Dan.  Neg.  Inst.  ^  1852- 
**When  no  principle  of  estoppel  applies,  and 
when,  through  mistake,  a  party  states  that  his 
signature  is  genuine,  and  afterward  discover- 
ing his  error  speedily  corrects  it,— that  is  to- 
say,  before  the  holder  has  changed  his  rela- 
tions to  the  paper  or  anyone  has  dealt  with  it 
upon  the  faith  of  his  admissions,  we  know  of 
no  principle  of  law  which  prevents  the  forgery 
from  being  pleaded."  Upon  the  principles  laid 
down  in  these  authorities,  we  cannot  see  how 
any  mere  promises  to  pay  a  forged  note  can 
lay  the  foundation  for  liability  of  the  appellees, 
when  there  appear  )ao  circumstances  to  create 
an  estoppel,  and  the  promises  were  made  after 
maturity,  without  consideration,  and  without 
full  knowledge  of  the  material  facts  in  relation 
to  said  note. 

Finding  no  error  in  the  record,  tlie  judgment 
is  affirmed. 

Street,  Ch.  J.,  and  Doan  and  Sloan, 

JJ.,  concur. 
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The  arrest  of  a  street-car  passenger 
by  a  policeman  called  by  the  con- 
dnctor  of  the  car  to  arrest  and  take  him  off, 
on  the  charge  of  rid\ng  without  payment  of  fare, 
does  not  render  the  carrier  hable  for  false  Im- 
prisonment,  when  the  conductor  had  been  au- 
Chonzed  only  to  put  delinquent  passengers  off 
the  car. 

(Wood,  J.,  dissents.) 

(March  19, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pulaski  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  malicious  prosecution.  Be- 
verged. 


The  facts  are  stated  in  the  opinion. 

Messrs.  Rose,   Heminn^way,   A  Rose, 

for  appellant: 

In  order  to  maintain  an  action  of  malicious 
prosecution  both  malice  and  want  of  probable 
cause  must  be  shown. 

Chrisman  v.  Carney,  38  Ark.  316. 

The  agent  can  bind  his  principal  only  within 
the  scope  of  his  real  or  apparent  authority. 
By  employing  a  man  for  the  humble  duties  of 
conductor,  with  nothing  to  do  except  to  collect 
fares  and  help  ladies  on  and  off  the  cars,  doea 
the  company  clothe  him  with  the  power  to  ar- 
rest and  prosecute  citizens  at  his  pleasure? 

Central  R.  Co.  v.  Brew&r,  78  Md.  894,  27  L. 
R.  A.  63;  Carter  v.  Howe  Mach.  Co.  51  Md. 
290,  84  Am.  Rep.  811;  Pressky  v.  MobiU  <fc  G. 
R,  Co.  15  Fed.  Rep.  200;  Mali  v.  Lord,  39  N. 
Y.  881.  100  Am.  Dec.  448;  Eastei^n  Counties 
R.  Co.  V.  Broom,  6  Exch.  814;  Roe  v.  Birken- 
head L.  &  C.  Juncti&n  R.  Co.  7  Exch.  36; 
Poulton  V.  London  &  S.  W.  R.  Co,  L.  R.  2  Q.  B. 
534;  Edwards  v.  London  &  N.  W.  R.  Co.  L.  R. 


Note.— As  to  carrier's  liability  for  false  im- 
priflonvent  of  passenger,  see  Mulllfrao  v.  New 
York  &  R.  B.  K.  Co.  (N.  Y.)  U  L.  R.  A.  791,  and  noU; 
Gilltngham  v.  Ohio  River  R.  Co.  (W.  Ya.)  U  L.  R. 
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A.  798;  Palmert  v.  Manhattan  R.  Co.  (N.  Y.)  16  L. 
R.  A.  138;  Central  R.  Co.  v.  Brewer  (Md.)  27  L.  R. 
A.  63. 
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5  C.  P.  445:  AUen  v.   London  <St  8.  W.  R.  Co. 
L.  R.  6  Q.  B.  65;  1  Biddle,  Ids.  §  118. 
Mr.  J.  H.  Harrod  for  appellee. 

Bunn,  Ch.  J. ,  delivered  the  opinioD  of  the 
court: 

This  is  a  suit  for  malicious  prosecution  by 
Albert  Walker,  the  appellee,  against  ihe  street 
car  company  of  Little  Rock.  Judgment  for 
plaintiff,  and  the  defendant  appeals. 

Walker  was  a  passenger  on  one  of  defend- 
ant's cars,  known  as  tiie  "West  Ninth  car," 
running  from  the  west,  on  Ninth  street,  to  the 
junction  of  the  several  car  lines  at  the  crossing 
of  Ninth  and  Main  streets,  having  paid  his 
fare.  When  his  car  arrived  at  the  junction, 
and  was  stopped,  as  usual,  on  the  east  track  on 
Main  street,  and  just  north  of  Ninth  street, 
plaintiff  alighted  from  the  same:  and  he  took 
his  seal  at  the  nearby  corner  of  the  sidewalk 
to  await  the  arrival  of  the  Fifteenth  street  car, 
coming  from  the  south  along  the  east  track  on 
Main,  and  going  to  the  Union  Depot.  While 
at  this  corner  plaintiff  was  engaged  in  conver- 
sation with  a  woman,  subsequently  a  witness 
in  the  case:  and  the  Fifteenth  street  car  came 
up,  and  stopped  the  usual  distance — 15  or  20 
feet — in  rear  of  the  Ninth  street  car  on  the 
same  track  as  aforesaid.  Then  the  Ninth  street 
car  moved  off  down  Main  street,  and  in  the 
usual  interval  of  time  the  Fifteenth  street  car 
followed.  The  plaintiff  neglected  to  board  the 
latter  as  he  intended,  until,  as  he  testifies,  it  had 
started  and  was  moving  off  slightly;  as  hiB 
companion  testifies,  until  the  car  had  gone  15 
or  20  feel;  and  as  the  conductor  on  the  car  tes- 
tifies, after  it  bad  gone  half  way  to  Eighth 
street.  Elsewhere  plaintiff  also  stated  that  he 
boarded  the  Fifteenth  street  car  at  Ninth  and 
Main,  and  that  then  the  transfer  man  said, 
"Transfer  one."  When  the  conductor  passed 
through  the  car,  collecting  fares,  he  accosted 
plaintiff,  sitting  in  the  rear  end,  and  demanded 
his  fare,  which  he  refused  to  pay,  saying  that 
he  was  a  "transfer;"  meaning  that  he  was  en 
titled  to  be  transferred,  having  come  to  the 
junction  as  a  paid  passenger  from  West  Ninih, 
and  that  he  was  entitled  to  continue  to  his  des- 
tination without  paying  additional  fare.  There 
arose  a  controversy  between  him  and  the  con 
ductor.  who  contended  that  he  had  not  gotten 
on  the  car  before  it  left  the  junction,  and  that, 
therefore,  he  had  not  been  transferred.  The 
conductor,  being  a  new  man  in  the  business, 
consulted  with  the  motorman,  who  was  an  ex- 
perienced man,  as  to  what  to  do  in  the  premises 
and  was  informed  that  the  rule  was  to  put  the 
passenger  off  if  he  refused  to  pay  his  fare;  and 
this  in  fact  seems  to  have  been  the  rule.  So  at 
Fourth  street  the  conductor  called  to  his  aid 
Rainwater,  a  policeman,  and  directed  him  to 
put  Walker  off,  as  he  testified,  but,  as  the 
policeman  testified,  directed  him  to  arrest  him 
and  lake  him  off.  The  policeman  arrested 
plaintiff  accordingly,  and,  on  arriving  at  Mark- 
ham  street,  took  him  to  theofiice  of  the  police 
judge  at  the  city  hall,  which  is  near  by;  and  on 
the  following  day  the  plaintiff  was  tried,  on  a 
charge  preferred  by  the  policeman,  for  violat- 
ing a  city  ordinance  which  made  it  a  misde- 
meanor for  any  person  to  ride  on  a  street  car 
without  paying  his  fare.  And  the  conductor 
and  the  transfer  agent,  whose  post  was  at  the  I 
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junction  aforesaid,  were  summoned  and  testi- 
fied; and  the  plaintiff  was  discharged,  and  then 
brought  this  suit  against  the  streetcar  company 
for  malicious  prosecution,  as  stated. 

The  proof  of  the  rules  of  the  defendant  com- 
pany is  very  indefinite  and  unsatisfactory,  but 
we  gather  this  much  from  the  testimony:  That 
transfers  of  passengers  from  the  cars  of  one 
line  to  another  were  allowed  to  be  made  only 
at  the  junction  named;  that  a  passenger  alight- 
ing from  an  incoming  car  remain^  in  the 
vicinity  until  the  arrival  of  the  car  to  which  he 
asked  to  be  transferred,  and,  having  been 
within  the  view  of  the  transfer  agent  from  the 
time  he  alighted  from  the  other  car,  on  hia 
boarding  the  latter  car  the  transfer  agent  sig- 
nalled or  called  to  the  conductor  thereon  that 
one  was  transferred,  or  whatever  the  number 
might  be,  and  the  conductor  in  this  way  was 
directed  to  demand  no  additional  fares  from 
these  transferred  passengers.  Whether  it  was 
allowable  for  a  passenger  to  board  his  second 
car  after  it  had  been  put  in  motion,  the  wit- 
nesses do  not  inform  us,  except  inferentially. 
From^ne  of  the  questions  put  to  the  transfer 
agent  and  answered  by  him,  one  would  infer 
that  when  a  passenger  alighted  from  an  incom- 
ing car  the  transfer  agent  called  out,  "Transfer 
the  party."  Such  a  direction  would  be  non- 
sensical, until  the  car  to  which  he  wished  to  be 
transferred  should  arrive,  and  we  presume  that 
is  what  was  meant.  However  this  may  be.  we 
will  assume,  for  the  sake  of  the  argument,  at 
least,  that  the  police  judgment  was  based  upon 
a  proper  construction  of  the  testimony,  and 
that  the  plaintiff  was  entitled  to  ride  on  the 
Fifteenth  street  car  to  his  destination  without 
paying  the  additional  fare,  and  that  his  eject- 
ment from  the  car  was  wrongful,  and  that  his 
subsequent  prosecution  was  also  wrongful; 
and  even,  for  the  sake  of  the  argument/  we 
will  say  that  the  arrest  and  prosecution  were 
at  the  instance  of  the  conductor,  and  that  from 
his  conduct  in  relation  thereto  malice  may  be 
inferred.  This  brings  us  squarely  to  the  only 
strictly  legal  proposition  in  this  case,  and  that 
is.  Was  the  defendant  company  liable  for  the 
acts  of  its  employee,  the  conductor,  in  this  re- 
gard ?  The  defendant's  contention  is,  in  effect, 
that  it  is  not  liable  unless  there  is  proof  of  its 
express  authority  to  its  employee  to  arrest  and 
prosecute  delinquent  passengers  for  violation  of 
the  law  on  the  subject.  In  determining  what 
may  be  regarded  as  express  authority,  we  may 
include,  for  the  purposes  of  this  discussion,  not 
only  authority  given  in  express  words,  but  such 
authority  as  necessarily  follows  by  im plica- 
tion  from  the  express  language  conferring 
the  authority.  Central  B.  Co.  v.  Breicer^  78 
Md.  394,  27  L.  R.  A.  63.  was  a  case  wherein 
"a  person,  on  entering  a  street  railway 
car,  deposited  in  the  fare  box  a  coin  resem- 
bling a  five  cent  piece  or  nickel,  and  shortly 
thereafter  was  informed  by  the  driver  that  he 
had  dropped  a  lead  nickel  into  the  box  [point- 
ing it  out  to  him],  and  was  requested  to  re- 
deem it,  and  he  refused  to  do  so,  and  he  fafter 
leaving  the  car]  was  subsequently  arrested  and 
held  to  bail  at  the  instance  of  officers  of  the 
railway  company  on  the  charge  of  passing 
counterfeit  money."  Upon  the  evidence  the 
United  States  Commissioner  before  whom  the 
preliminary    trial  was  had  discharged  him. 
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«nd  he  then  brought  the  suit  for  malicious 
prosecution  and  faTse  arrest.  The  trial  court 
having  given  four  several  instructions  at  the 
instance  of  the  plaintiff,  the  defendant  asked 
the  following  instruction,  which  was  not  cov- 
ered by  any  of  those  given,  and  the  same  was 
refused,  to  wit:  "(2)  That  there  is  no  evi- 
dence in  the  case  legally  sufficient  to  prove 
that  any  of  the  officers  or  agents  of  the  de- 
fendant corporation  was  authorized  by  the 
company  to  have  the  arrest  made  which  is 
complained  of  in  the  declaration  or  that  the 
company  subsequently  adopted  and  ratified 
the  acts  of  said  officers  or  agents,  and  the  ver- 
dict must  be  for  the  defendant."  After  dis- 
posing of  the  various  other  questions  in- 
volved, the  supreme  court  of  Maryland  held 
that  the  company  was  not  liable  for  the  acts  of 
the  superintendent  in  causing  the  arrest  and 
prosecution  of  the  plaintiff:  there  being  shown 
no  express  authority  from  the  company  to  him 
to  do  so,  nor  ratification  by  it  afterwards,  as 
was  assumed  in  the  instruction  asked  and  re- 
fused. To  the  same  effect  are  Carter  v.  Howe 
Mach.  Go.  51  Md.  290,  34  Am.  Rep.  311; 
Prehsley  v.  Mobile  <&  O,  R  Co.  15  Fed.  Hep. 
199;  Mali  v.  Lord,  39  N.  Y.  381.  100  Am. 
Dec.  448:  1  Biddle.  Ins,  ^  118;  and  the  follow- 
ing  English  cases,  to  wit:  Eastern  Counties  R. 
Co.  V.  Broom,  6  Exch.  814;  Roe  v.  Birkenhead, 
L.  cfe  a  Junction  H.  Co.  7  Exch.  36;  Poulton 
V.  London  iSb  S.  W.  R.  Co.  L.  R.  2  Q.  B.  534; 
Edwards  v.  Londdn  d  N.  W.  R.  Co.  L.  R.  5  C. 
P.  445;  and  Allen  v.  London  &  S.  W.  R.  Go 
L.  R.  6  Q.  B.  65,— all  cited  in  appellant's 
brief.  There  is  in  the  case  at  bar  no  proof  of 
an  express  authority  from  the  company  to  the 
street  car  conductor  to  prosecute  a  passenger 
for  refusing  to  pay  his  fare.  Moreover,  there 
is  no  connection  whatever  between  his  author- 
ity to  put  a  delinquent  passenger  off  his  car 
(given  expressly  under  the  rules  of  the  com- 
pany), and  thus  prevent  a  further  imposition 
on  the  part  of  the  passenger,  and  the  authority 
to  arrest  him  and  prosecute  him  for  a  viola- 
tion of  the  criminal  laws  in  attempting  to  ride 
on  the  car  without  paying  his  fare,  r^^or  can 
the  limited  authority  of  a  car  conductor  from 
the  company  to  put  a  delinquent  passenger  off 
be  enlarged  by  his  calling  to  his  aid  a  police- 
man, whose  general  powers  as  such  are  to 
make  arrests  and  prosecute  for  violation  of  the 
municipal  law.  Nothing  else  being  said,  in 
such  a  case  the  policeman  is  called  in  to  aid 
the  conductor  in  the  execution  of  the  conduct- 
or's powers,  and  not  those  belonging  to  his 
office  generally.  Of  course,  the  conductor 
could  have  independently,  and  on  his  own  re- 
sponsibility, caused  the  arrest  to  be  made,  and 
could  have  prosecuted;  but  could  he  do  so  as 
conductor  of  the  street  car?— is  the  question 
here,  and  the  authorities  cited  are  to  the  effect 
that  he  could  not  do  so,  and  bind  his  com 
pany,  without  express  authority  being  shown. 
As  a  matter  of  fact,  the  conductor,  in  this  in- 
stance, in  all  probability,  never  intended  to  do 
more  than  act  upon  the  advice  of  the  ex- 
perienced molorman  (that  is,  put  the  plaintiff 
off  the  car),  and  never  had  the  idea  of  prose- 
cution, maliciously  or  otherwise;  and  all  the 
play  between  himself  and  the  policeman  as  to 
their  use  and  understanding  of  the  words  'put 
off"  and  "arrest"  amounts  to  nothing  more 
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than  an  illustration  of  the  fact  that  we  give 
meaning  to  words  according  to  the  lingo  of 
our  several  callings,  and  as  habit  and  associa- 
tion have  determined.  But  we  express  no 
fixed  opinion  as  to  the  facts.  The  plaintiff's 
counsel  cite  many  authorities  which  they  con- 
tend are  in  contradiction  to  the  doctrines  of 
the  Maryland  and  other  decisions  cited.  But, 
after  a  careful  examination  of  all  of  them,  we 
find  no  real  conflict  between  the  principles 
they  announce  and  the  principles  of  the  cases 
cited  by  appellant.  The  difference  is  always 
between  the  state  of  facts  or  the  state  of  plead- 
ings. In  concluding  their  argument  and  cita- 
tion of  authorities,  they  say  that  "every 
phase  of  the  question,  and  every  principle  in- 
voked in  this  case,  has  been  passed  upon  by 
the  court  of  appeals  of  New  Y^ork,  and  de- 
cided against  the  contention  of  appellant's 
counsel,"  in  the  case  of  Lynch  v.  Metropolitan 
FjUv.  R,  Co.  90  N.  Y.  77,  43  Am.  Rep.  141. 
In  that  case  Lynch  purchased  a  ticket  for  a 
passage  upon  defendant's  railway,  and  en- 
tered one  of  its  cars.  Before  reaching  his 
destination  he  lost  his  ticket,  and  when,  after 
getting  off  at  the  end  of  his  journey  on  the 
train,  he  attempted  to  pass  through  the  gate  of 
the  inclosure  of  the  depot,  he  was  stopped  by 
the  gate  keeper,  and  informed  that  he  could 
not  pass  out  until  he  showed  his  ticket  or  paid 
his  fare,  which  appears  to  have  been  the  rule 
of  the  company.  He  explained  the  purchase 
and  subsequent  loss  of  his  ticket  to  the  gate 
keeper,  and  insisted  on  passing  out,  but  was 
pushed  back  by  the  gate  keeper,  who  then 
sent  for  a  police  officer,  and  directed  him  to 
arrest  the  plaintiff,  which  he  then  and  there 
did,  and  took  him  to  the  police  station,  where 
the  gate  keeper  lodged  a  complaint  against 
him,  and  he  was  locked  up  overnight:  and  on 
the  hearing  the  next  morning  the  gate  keeper 
appeared  in  the  prosecution,  but  the  plaintiff 
was  discharged.  Defendant  [the  railway 
company]  had  given  orders  to  its  gale  keepers 
not  to  let  passengers  out  until  they  either  paid 
their  fares  or  showed  tickets."  In  an  action 
for  false  imprisonment  by  the  plaintiff  against 
the  company,  the  court  held  **that  the  deten- 
tion was  unlawful,  that  defendant  [the  rail- 
way company]  was  responsible  for  the  acts  of 
the  gate  keeper,  and  that  plaintiff  [Lynch] 
was  entitled  to  recover."  There  was  no  doubt 
in  that  case  but  that  the  detention  was  not 
only  unauthorized  by  any  law,  but  was  in  vio- 
lation of  all  law;  and  the  first  proposition, 
that  the  imprisonment  was  false,  followed  as  a 
matter  of  course.  The  court  had  found  that 
the  gate  keeper  did  exactly  what  the  company 
had  expressly  ordered  him  to  do  under  such 
circumstances,  and,  of  course,  could  but  hold 
that  the  company  was  liable.  The  gate  keeper 
was  simply  acting  in  the  plain  line  of  his  au- 
thority and  duty  to  his  master,  and  that  made 
the  latter  liable.  The  circumstance  of  the 
prosecution  seems  not  to  have  been  commented 
upon,  except  as  an  incident  of  the  false  im- 
prisonment, probably  given  only  as  a  part  of 
the  whole  transaction.  Whether  the  gate 
keeper  had  express  authority  to  prosecute  or 
not  is  not  shown  in  evidence,  and  that  fact 
was  not  necessary  to  a  judicial  determination 
of  the  case,  as  it  was  one  of  false  imprison- 
ment, and  not  of  malicious  prosecution.     The 
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most  that  could  have  been  made  of  the  de- 
fense by  the  company  was  a  plea  of  lUtra 
tires,  which  is  do  defense  in  such  cases. 
There  is  error  in  tbe  second  instruction  given 
on  part  of  the  plaintiff,  in  which  it  is  as- 
sumed, in  effect,  that  the  authority  to  arrest 
and  prosecute  for  the  criminal  offense  ^rows 
out  of  the  authority  to  put  off  the  cars  for  re- 
fusing to  pay  fare,  there  being  want  of  proof 
of  express  authority  to  prosecute. 
Becersed  and  remanded. 


Wood,  J.,  dissents,  holding  that,  in  order 
to  maintain  a  suit  of  this  kind  against  tbe  cor- 
poration, it  is  not  necessary  to  show  that  its 
agent,  who  instigated  tfie  malicious  prosecu- 
tion, or  at  whose  instance  it  was  brought 
about,  had  anv  express  authority  from  the 
corporation  to  do  the  act  com  plained  of,  but 
tbat  such  authority  may  be  and  will  be  im- 
plied if  the  agent  in  doing  tbe  act  is  acting 
within  the  scope  of  his  real  or  apparent  au- 
thority. 


CALIFORNIA  SUPREME  COURT. 


Emily  KENNEDY,    AppU, 

V. 

Silas  BURNAP  etal.,  Respts, 


(. 


.Cal.. 


.) 


1.  An  easement  of  light  or  air  does  not 
IMMS  by  implication  on  a  conveyance  of  a 
building  with  windows  looking  out  over  vacant 
lots  the  title  to  which  remains  In  the  grantor,  al- 
though the  enjoyment  and  value  of  the  building 
will  be  greatly  impaired  by  erecting  a  structure 
In  close  proximity  to  it  on  the  vacant  lots. 

2.  An  architect  superrisinfi:  the  €son- 
stmction  of  abuildinip  and  giving  notice  of 
an  intention  to  build  may  be  Joined  with  the 
owner  of  the  premises  as  a  defendant  in  a  suit 
for  an  injunction  against  the  building. 

(April  1, 1808.) 

APPEAL  by  plaintiflP  from  a  judgment  of  the 
Superior  Court  for  San  Diego  County  in 
favor  of  defendants  in  an  action  brought  to 
enjoin  defendants  from  cutting  off  tbe  light 
and  air  from  plaintiff's  window.     Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  A.  C.  Mouser  and  Haines  A 
Ward,  for  appellant: 

The  following  provisions  of  the  Civil  Code 
relate  to  the  subject: 

g  801.  'The  following  land  burdens,  or 
servitudes  upon  land,  may  be  attached  to  other 
land  as  incidents  or  appurtenances, and  are  then 
called  easements.  .  .  .  The  right  of  re- 
ceiving air,  light,  or  heat  from  or  over,  or  dis- 
charging thQ  same  upon  or  over,  land." 

§  662.  "A  thing  is  deemed  to  be  incidental 
or  appurtenant  to  land  when  it  is  by  right  used 
with  the  land  for  its  benefit,  as  in  the  case  of 
a  way,  or  watercourse,  or  of  a  passage  for  light, 
air,  or  heat  from  or  across  the  land  of  an- 
other." 

§  1084.  *'The  transfer  of  a  thing  transfers 
also  all  its  incidents,  unless  expressly  excepted; 
but  the  transfer  of  an  incident  to  a  thing  does 
not  transfer  the  thing  itself." 

§  1104.  "A  transfer  of  real  property  passes 
all  easements  attached  thereto,  and  creates  in 
favor  thereof  an  easement  to  use  the  other 
real  property  of  the  person  whose  estate  is  trans- 


NoTE.— For  easement  of  light  and  air,  see  note 
to  Case  v.  Minot  ( Mass.)  22  L.  H.  A.  536,  and  Jones  v. 
MillBape(Mis8.)28  L.  H.  A.  158. 
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feired,  in  the  same  manner  and  to  the  same 
extent  as  such  property  was  obviously  and 
permanently  used  by  the  person  whose  estate  is 
transferred,  for  tbe  benefit  thereof,  at  the  time 
when  the  transfer  was  agreed  upon  or  com- 
pleted." 

g  1107.  "Every  grant  of  an  estate  in  real 
property  is  conclusive  against  the  grantor,  also 
against  everyone  subsequently  claiming  under 
him,  except  a  purchaser  or  encumbrancer  who 
in  good  faith  and  for  a  valuable  consideration 
acouires  a  title  or  lien  by  an  instrument  that 
is  first  duly  recorded." 

The  transfer  of  the  property  created  in  favor 
thereof  easements  to  use  the  other  adjoining 
real  property  of  Han  bury  in  the  same  manner 
and  to  the  same  extent  as  such  property  was 
obviously  and  permanently  used  by  Han  bury, 
who  transferred  his  estate  in  tbe  Tremont  prop- 
erty at  the  time  such  transfer  of  the  Tremont 
was  made. 

imparks  V.  Bess,  15  Cal.  186;  Cave  v.  CrafU, 
53  Cal.  185;  Farmer  v.  Ukiah  Water  Co.  56 
Cal.  11;  Cross  v.  Kitts,  69  Cal.  217,  58  Am. 
Rep.  568;  Qttinlan  v.  Noble,  75  Cal.  250; 
Standnrt  v.  Bound  Valley  Water  Co.  77  Cal. 
899;  Coonradt  v.  Hill,  79  Cal.  587;  Clyne  v. 
Benicia  Water  Co.  100  Cal.  810;  Lampman  v. 
Milks,  21  N.  Y.  505;  Heartt  v.  Kruger,  121 N. 
Y.  886,  9  L.  R.  A.  185. 

The  transfer  of  a  thing  transfers  all  of  its 
incidents  and  appurtenances. 

McShane  v.  Carter,  80  Cal.  810;  2  Washb. 
Real  Prop.  ed.  1894,  **29.  80;  Lampman  v. 
Milks,  21  N.  Y.  505;  Bohinson  v.  Clapp,  65 
Conn,  865,  29  L.  R.  A.  582. 

An  implied  easement  of  light  and  air  will  be 
sustained  in  case  of  real  necessity. 

Turner  v.  Thompson,  58  Ga.  268,  36  Am. 
Rep.  297;  Bennyson's  Appeal,  94  Pa.  147,  89 
Am.  Rep.  777. 

Mr.  N.  H.  Conklin*  for  respondents: 

The  grantee  cannot  extend  the  right  granted 
beyond  the  terms  of  the  grant,  and  it  would 
seem  as  if  the  grantor  had  expressly  sought  to 
protect  his  unsold  premises  from  the  unjust 
claim  that  has  been  put  forward. 

Re  Vance,  100  Cal.  425;  Faivre  v.  Daley,  98 
Cal.  664;  Montgomery  v.  Sturditant,  41  Cal. 
290:  Barnett  v.  Burnett,  104  Cal.  298. 

By  tbe  deed  everything  outside  of  the  land 
covered  by  the  Tremont  nouse  was  exce»Led. 

imparks  v.  Hess,  15  Cal.  196;  2  Washb.  Real 
Prop.  5th  ed.  p.  861. 
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Lampman  v.  Milks,  91  N.  Y.  505,  has  been 
overruled  by  the  New  York  courts. 

Jdyers  ▼.  Gemmel,  10  Barb.  537 ;  Doyle  v.  Lord, 
^  N.  Y.  432,  aod  cases  cited. 

An  easement  uncertain  in  its  extent  and 
•duration,  without  any  written  or  record  evi- 
•dence  of  its  existence,  fettering  estates  and 
laying  ao  embargo  upon  the  hand  of  improve 
ment  which  carries  the  trowel  and  the  plane, 
and,  as  applied  to  a  subsequent  purchaser, 
against  the  spirit  of  our  recording  acts,  and  not 
demanded  by  any  consideration  of  public 
policy— surely  should  not  be  held  to  exist  by 
mere  implication. 

Morrison  v.  Marguardt,  24  Iowa.  85,  92  Am. 
Dec.  444.  See  also  Collier  y:  Fierce,  7  Gray. 
18,  66  Am.  Dec.  453;  Keats  v,  Hugo,  115  Mass. 
204,15  Am.  Rep.  80;  Keipery.  Klein,  51  Ind. 
816;  Baverstiek  v.  Sipe,  83  Pa.  368;  Rennyson's 
Appeal,  94  Pa.  147,  39  Am.  Rep.  777;  MvlUn 
▼.  Strieker,  19  Ohio  St.  188,   2  Am.  Rep.  379. 

There  is  no  necessity  for  such  an  easement 
as  claimed  by  appellant.  The  plans  of  the 
building  show  broad  halls,  and  50  feet  of  front 
and  rear  exposed  for  light  and  air. 

Powell  V.  Sims,  5  W.  Va.  1,  13  Am.  Rep. 
629;  RennysojCs  Appeal,  94  Pa.  147,  89  Am. 
Rep.  777. 

The  rights  claimed  by  appellant  should  be 
free  ffom  reasonable  doubt  to  justify  an  in- 
junction. 

Snotoden  v.  Noah,  Hopk.  Ch.  847,  14  Am. 
Dec.  547:  Hinehman  v.  Pater  son  Horse  R.  Co. 
17 N.  J.  Eq.  75, 86  Am.  Dec.  252;  1  High.  Inj. 
§8. 

Chipmaiit  C,  filed  the  following  opinion: 
Action  for  an  injunction.  The  defendant 
Bumap  had  judgment,  from  which  plaintiff 
appeals  on  the  judgment  roll,  including  bill  of 
exceptions  presenting  motion  to  strike  out 
certain  alleviations  in  the  amended  complaint, 
and  the  ruling  of  the  court  thereon.  But  two 
questions  are  involved:  (1)  That  the  court 
erred  in  sustaining  the  demurrer  made  on  the 
ground  of  misjoinder  of  parties  defendant; 
and  (2)  that  the  court  erred  in  sustaining  the 
demurrer  as  to  that  portion  of  the  amended 
'Complaint  relating  to  light  and  air,  and  for 
like  reasons  the  court  erred  in  striking  from 
the  amended  complaint  "all  matters  relating 
to  light  and  air."  The  motion  to  strike  out 
having  been  granted,  the  result  was  to  leave 
the  complaint  shorn  of  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  appeared  from  the 
complaint:  That  in  1887  one  Hanbury  owned 
certain  lots  and  parts  of  lots  in  the  city  of  San 
Diego,  fronting  145  feet  on  Third  street  and 
100  feet  on  D.  street.  He  built  a  lodging 
house  on  the  north  50  feet  of  the  tract  in  1881 , 
fronting  on  Third  street,  and  running  back  90 
feet.  The  lower  story  was  finished  for  stores, 
and  above  this  story,  and  in  each  of  the  three 
upper  stories,  windows  opened  out  upon  the 
vacant  lots,  admitting  light  and  air  to  the 
south  part  of  the  builaing,  which  were  alleged 
to  be  necessary  for  the  use  of,  and  to  render 
habitable,  this  part  of  the  house.  That  Han- 
bury used  the  house  in  this  condition  until 
May  2,  1890,  when  he  sold  it,  and  the  land  on 
which  it  rested,  to  plaintiff's  testator.  That 
Hanburv  retained  ownership  of  the  remaining 
lots  uniil  September  18,  1892,  when  he  sold 
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them  to  the  Savings  Bank  of  San  Diego  county, 
and  on  January  20,  1896.  the  bank  sold  the  lots 
to  defendant  Burnap.  That  on  May  9.  1896, 
Bumap  began  the  erection  of  a  three-story 
building  on  his  lots,  and  close  to  and  against 
plaintiff's  building,  so  as  to  entirely  close  up 
and  darken  the  said  windows  in  her  building, 
and  shut  off  all  light  and  air.  That  these  win- 
dows had  been  used  as  formerly,  and  up  to 
the  time  of  defendant's  purchase.  It  was  al- 
leged that  the  proposed  building  would  destroy 
one  third  the  value  of  plaintiff's  property,  and 
render  the  south  part  of  the  house  uninhabita- 
ble and  unfit  for  use,  and  cause  irreparable 
damage. 

1.  The  principal  contention  of  appellant  is 
that  the  court  erred  in  sustaining  the  demurrer 
and  granting  the  motion,  because  from  the 
facts  pleaded  it  clearly  appeared  that  there 
were  appurtenant  to  the  premises,  as  a  domi- 
nant estate,  easements  of  light  and  air  through 
the  door  and  windows  in  the  south  wall,  over 
the  land  adjoining  it  on  the  south,  as  the  servi- 
ent estate.  It  is  claimed  that  under  the  provi- 
sions of  §§662,801,  1084,  1104.  and  1107  of 
the  Civil  Code,  and  the  decisions  of  this  court, 
the  complaint  showed  the  existence  of  such 
easements  of  light  and  air,  with  which  defend- 
ants threatened  to  interfere.  The  conveyance 
from  Hanbury  to  Kennedy  was  a  grant  deed. 
Appellant  disclaims  any  right  by  prescription 
or  by  user,  and  so  denies  the  authority  of 
Western  Granite  dh  M.  Co,  v.  Knickerbocker, 
108  Cal.  Ill,  where  it  was  said:  '^The  doctrine 
that  a  proprietor  of  land  may  by  user  acquire 
an  easement  over  adjoining  lana  for  the  pas- 
sage of  light  and  air  does  not  prevail  in  this 
country."  The  claim  broadly  made  is  that  the 
easement  of  light  and  air  passes  by  implied 
grant  under  our  statute.  It  would  seem  to  us 
that  the  reasons  for  supporting  a  right  by  pre- 
scription are  even  stronger  than  can  be  ad- 
vanced in  support  of  an  Implied  grant.  The 
questions  are  closely  allied,  and  are  often 
found  discussed  together,  and  as  depending  on 
like  reasons.  But  three  states  of  the  American 
Union  retain  the  common  law  upon  this  subject, 
to  wit.  Illinois.  New  Jersey,  and  Louisiana. 
The  first  American  case,— Story  v.  Odin  (1815) 
12  Mass.  157.  7  Am.  Dec.  46.— which  has  been 
so  often  referred  to  as  authority  for  the  pre- 
scriptive right,  was  long  ago  overruled  in  that 
slate.  As  recently  as  1874,  in  Keats  v.  Hugo, 
115  Mass.  204,  15  Am.  Rep.  80,  the  cases  were 
re  examined,  and  the  doctrine  very  ably  con- 
sidered, by  Gray,  Ch.  J. :  and  he  there  shows 
that  even  in  Story  v.  Odin  the  right  by  pre- 
scription was  not  necessarily  involved.  This 
case  in  115  Mass.  is  valuable,  however,  for  its 
discussion  of  the  precise  question  now  before 
us.  It  was  there  said:  "The  reasons  upon 
which  it  hns  been  held  that  no  grant  of  a  right 
to  air  and  light  can  be  implied  from  any  length 
of  continuous  enjoyment  are  equally  strong 
against  implying  a  grant  of  such  a  right  from 
the  mere  conveyance  of  a  house  with  windows 
overlooking  the  land  of  the  grantor.  To  im- 
ply the  grant  of  such  a  right  in  either  case, 
without  express  words,  would  greatly  em- 
barrass the  improvement  of  estates,  and,  by 
reason  of  the  very  indefinite  character  of  the 
right  asserted,  promote  litigation.  The  sim- 
plest rule,  and  that  best  suited  to  a  country 
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like  ours,  in  which  changes  are  taking  place  in 
the  ownership  and  the  use  of  lands,  is  that  no 
right  of  this  character  can  be  acquired  without 
express  grant  of  an  interest  in,  or  covenant  re- 
lating to,  the  lands  over  which  the  right  is 
claimed. "  The  leading  case  in  New  York  state 
is  Parker  y.  Foots,  19  Wend.  309.  Bronson,  J., 
in  the  opinion  for  the  court,  said:  ** . 
There  is,  I  think,  no  principle  upon  which  the 
modern  English  doctrine  on  the  subject  of  light 
can  be  supported.  It  is  an  anomaly  in  the 
law.  It  may  do  well  enough  in  England,  .  .  . 
but  it  cannot  be  applied  in  the  growing  cities 
and  villages  of  this  country,  without  working 
the  most  mischievous  consequences."  In  Mor- 
riwn  V.  Marquardt,  24  Iowa,  35,  92  Am.  Dec. 
444,  Dillon,  J.,  presents  the  subject  in  a  still 
different  light,  reaching  the  same  result.  He 
said:  "Surely  such  an  easement  uncertain  in 
its  extent  and  duration,  without  any  written 
or  record  evidence  of  its  existence,  fettering 
estates,  and  laying  an  embargo  upon  the  hand 
of  improvement,  which  carries  the  trowel  and 
the  plane,  and,  as  applied  to  a  subsequent  pur- 
chaser, against  the  spirit  of  our  recording  act,s, 
and  not  demanded  by  any  consideration  of  pub- 
lic policy, — surely  such  an  easement  should  not 
beheld  to  exist  by  mere  inapllcation."  The 
(question  will  be  found  more  or  less  fully  treated 
in  Keiper  v.  Klein,  51  Ind.  316;  also  in  Mullen 
V.  Strieker,  19  Ohio  St.  138,  2  Am.  Rep.  879; 
RennysorCs  Appeal,  94  Pa.  147,  39  Am.  Rep. 
777.  We  have  no  hesitation  in  adopting  the 
prevailing  rule  in  this  country,  and  are  con- 
tent with  the  reasons  upon  which  it  rests.  Nor 
do  we  think  there  is  anything  in  our  statutes 
restraining  us  from  so  holding. 

Appellant  insists  that  our  Code  provisions  as 
to  easements  are  "substantially  the  same  .  .  . 
as  .  .  .  the  common  law."  and  therefore '*must 
be  construed  as  continuations  thereof."  Civil 
Code,  §  5.  Counsel  presents  with  much  force 
.  and  ability  the  proposition  that  §  1104,  Id.,  has 
converted  what  at  common  law  were  implied 
easements  of  light  and  air  by  severance  of 
estate  into  statutory  easements  by  such  sever- 
ance; and  he  urges  that  the  rejection  of  this 
easement  created  by  prescription  does  not  nec- 
essarily justify  the  judicial  repeal  of  the  stat- 
utory easement  created  by  severance.  The 
provisions  of  §  1104,  so  much  relied  upon  by 
appellant  as  creating  by  severance  the  very 
easement  in  question,  we  do  not  think  have  the 
effect  claimcKi.  The  easement  created  is  in 
favor  of  the  land  transferred,  and  is  the  right 
to  use  other  real  property  of  the  transferrer 
'In  the  same  manner  and  to  tlie  same  extent 
as  such  property  whs  obviously  and  perma- 
nently used  by  the  person  whose  estate  is  trans- 
ferred." If  the  easement  claimed  was  the 
right  to  use  a  ditch  or  pipe  through  which  wa- 
ter was  conveyed  to  the  property  sold,  and  on 
which  it  was  used  as  beneficial  and  necessary, 
there  would  be  no  difficulty  in  holding  that 
the  property  retained  by  the  transferrer  was 
* 'obviously  and  permanently  used  by  him  .  .  . 
at  the  time  when  the  transfer  .  .  .  was  com 
pleted."  There  would  exist  such  relationship 
of  the  two  properties — the  part  sold  and  the 
part  retained — as  to  justify  what  was  said  in 
Cave  V.  Crafts,  53  Cal.  135,  that  "when  the 
owner  of  lands  divides  his  property  into  two 
parts,  granting  away  one  of  them,  he  is  taken 
40L.R.A. 


by  implication  to  include  in  his  grant  all  sach 
easements  in  the  remaining  part  as  are  neces- 
sary for  the  reasonable  enjoyment  of  the  part 
which  he  grants,  in  the  form  which  it  assumes 
at  the  time  he  transfers  it."  Where  a  town  or 
city  lot  has  a  frontage  on  a  street  and  on  an  al- 
ley in  the  rear,  by  means  of  which  light  and 
air  may  be  obtained,  and  a  building  is  erected 
thereon,  we  cannot  say,  as  matter  of  law,  that 
windows  on  the  side  overlooking  another  lot 
are  necessary  to  the  benetlcial  use  or  reasona- 
ble enjoyment  of  the  building;  nor  can  we  say 
that,  if  the  owner  of  two  Jots  so  constructs  his 
house  on  one  of  them  as  to  obtain  light  and  air 
in  part  through  windows  overlooking  the  va- 
cant lot,  he  thlBreby  makes  such  "obvious** 
and  "permanent"  use  of  these  openings  and  of 
the  lot  as  to  be  held  by  implication  to  transfer 
an  easement  over  the  vacant  lot  when  he  sells 
the  lot  built  upon.  Indeed,  it  cannot  be  said 
there  was  any  use  made  of  the  vacant  land,  as 
in  the  case  of  a  way  or  a  pipe  as  a  conduit  for 
water  to  the  granted  premises;  nor  would  U 
be  reasonable  to  presume  that  by  the  mere  use 
of  openings  to  admit  light  and  air  the  transfer- 
rer of  the  property  intended  that  the  use  of 
these  openings  made  by  him  was  to  be  per- 
manent, and  to  imply  a  grant  to  the  use  oi  his 
land  retained  by  him  for  such  permanent  use. 
The  statute  was  not,  in  our  opinion,  intended 
to  create  any  such  right  by  severance  of  the 
estate.  That  light  and  air  may  be  the  subject 
of  an  easement  cannot  be  doubted.  The  stat- 
ute says  so  plainly.  §  801.  That  light  and 
air  raav  also  become  appurtenant  to  land 
is  equally  clear.  Ibid. ,  and  §  662.  And  we 
must  concede  that  thetransferof  a  thing  trans- 
fers all  its  incidents,  unless  expressly  excepted. 
§  1084.  And  we  must  also  concede  (for 
the  statute  says  so)  that  the  transfer  of  real 
property  passes  all  easements  attached  thereto, 
and  creates  in  favor  thereof  an  easement  to  use 
the  other  real  property  of  the  grantor  in  the 
manner  such  property  was  obviously  and  per- 
manently used  by  the  person  whose  estate  is 
transferred.  §  1104.  All  this  is  true,  but 
it  always  remains  to  be  determined  in  a 
given  case  whether  an  easement  in  fact  exists, 
or  may  be  presumed.  Section  662,  it  is  true, 
says  that  a  thing  is  deemed  appurtenant  to 
land  when  it  ia  by  right  used  with  the  land  for 
its  benefit,  but  the  "thing"  referred  to  mast 
have  a  le^al,  recognized  existence.  Not  every 
"thing"  IS  deemed  to  be  appurtenant,  even 
when'  by  semblance  of  right  used  with  the 
land  for  its  benefit.  The  use  of  light  and  air 
through  the  windows  overlooking  defendant's 
lots  was  by  right,  in  the  sense  that  it  did  not 
harm  the  owner  or  his  property;  but  it  would 
not  follow  necessarily  that  this  air  or  light  is 
to  be  deemed  appurtenant  to  plaintiff's  land, 
or  that  the  enjoyment  was  by  strict  right  Mr. 
Washburn  says:  While  "many  of  the  rules 
in  reference  to  easements  of  ways  apply  to 
those  of  light  and  air,  ...  it  must  be  ob- 
vious that  in  the  original  acquisition  of  the 
right  a  different  rule  must  prevail."  2  Washb. 
Real  Prop.  5th  cd.  361.  And  it  was  held  in 
Mullen  V.  Strieker,  19  Ohio  St.  188.  2  Am. 
Rep.  379:  "Where  the  owner  of  two  adjacent 
lots  conveys  one  of  them,  no  grant  or  reserva- 
tion of  an  easement  for  light  and  air  will  be 
implied  merely  from  the  nature  or  use  of  the 
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structure  upon  the  lots  at  or  prior  to  the  time 
of  the  conveyance."  Nor  do  we  think  that 
§  5  of  the  Civil  Code,  relied  upon,  restrains 
us  from  following  the  generally  accepted  doc- 
trine in  this  country.  Where  our  Code  pro- 
visions are  substantially  the  same  as  the  com- 
mon law,  they  are  to  be  construed  as  contiDua- 
tions  thereof,  and  not  as  new  enactments. 
Ibid.  It  is  a  part  of  the  common  law  itself, 
however,  that  the  colonists  took  with  them 
only  such  parts  thereof  as  wer^  adapted  to 
their  new  conditions  and  surroundings.  1 
Hambl.  (original  pace)  107,  and  notes  of  editor, 
p.  280.  yee  cases  cited  in  2  Walt,  Act.  &  Def . 
p.  282.  The  common  law  referred  to  in  our 
statute  is  such  ooly  as  conforms  to  our  institu- 
tions and  form  of  government,  and  is  applica- 
ble to  the  habits  and  conditions  of  society. 
Ibid.;  Cooley,  Const.  Lim.  p.  52. 

Before  we  should  feel  bound  to  hold  that 
light  and  air  are  easements  as  they  were  re- 
garded in  England,  to  be  governed  in  their 
acquisition,  enjoyment,  and  disposition  under 
common- law  rules,  we  should  require  it  clearly 
to  appear  that  our  statute  is  substantially  the 
same  in  all  these  respects  as  the  common  law. 
But  the  statute  does  no  more  than  to  declare 
that  they  may  be  the  subject  of  an  easement. 
We  think  our  court  is  left  free  to  say  that, 
while  an  easementof  light  or  air  such  as  is  here 
claimed  may  be  created,  no  such  easement  will 
be  held  to  pa.ss  by  implication.  Conceding, 
therefore,  that  plaintiff  enjoyed  what  would 
be  an  easement  at  common  law  in  England, 


and  that  by  the  transfer  of  title  to  the  land 
there  would  have  been  an  implied  grant  of  this 
easement  in  that  country,  we  are  still  of  the 
opinion  that  no  such  easement  was  created  un- 
der our  law,  nor  did  any  such  easement  pass 
by  implied  grant.  When  Hanbury  sold,  with- 
out any  grant  of  the  passage  for  air  and  light 
over  his  retained  lots,  the  privilege  ceased;  and 
he  could  have  immediately  built  upon  the  va- 
cant lots,  as  his  successors  in  estate  now  pro- 
pose to  and  may  do. 

2.  Sanderson,  one  of  the  defendants,  was 
the  owner's  architect,  and  it  was  alleged  that 
he  was  personally  supervising  the  work,  and 
gave  the  notices  of  intention  to  build.  He  was 
but  the  servant  and  employee,  as  were  the 
workmen  on  the  building,  and  had  no  interest 
in  the  suit.  The  general  prayer  of  the  bill 
would  have  reached  him,  without  being  made 
a  party.  We  think,  however,  while  not  a 
necessary  party  defendant,  it  was  competent 
for  plaintiff  to  make  him  one,  and  his  remedy 
to  relieve  himself  was  not  by  demurrer.  At 
the  same  time,  we  do  not  see  that  the  ruling  of 
the  court  was  such  injury  as  to  warrant  us  in 
remandiug  the  case,  especially  as  the  action 
cannot  be  maintained  against  any  defendant. 
The  judgment  and  order  should  be  affirmed. 

We  concur:    Britt,  C. ;  Belcher*  C. 

Per  Curiam: 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  are  affirmed. 
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Town  of  BRISTOL,  Appt., 

c. 

NEW  ENGLAND  RAILROAD  COMPANY. 

(70  Conn.  905.) 

1.  A  map  of  a  proposed  abutment  in  a 
hif^hwrny  to  support  ao  overhead  railroad  is 
suffideut  tf  it  contains  such  referoDoe  to  monu- 
ments iQ  the  vidoity  of  its  site  that  a  competent 
surveyor  can  ascertam  the  points  at  which  to  set 
stakes. 

2*  An  order  of  the  railroad  commission 
directing  the  separation  of  a  ^rade 
crossing  sufficiently  describes  the  abutments 
to  be  erected  in  the  hlflrhway  if  it  refers  to  a  map 
upon  which  they  are  delineated. 

8.  The  board  of  railroad  commission- 
ers, one  of  whom  is  required  by  law  to  be  a  civil 
enirineer,  will  be  presumed  to  have  made  no  order 
for  the  construction  of  a  public  work  which  can- 
not be  precisely  executed. 

4.  I4uid  covered  by  a  highway  may  be 
occupied  by  the  railroad  coramissionprs  for  the 
construction  of  a  bridjre  to  separate  a  ^rade 
crossinff  if  necessary  to  abate  a  nuisance. 

5.  A  town  cannot  enjoin  the  erection  of 
abntments  in  one  of  its  highways  in  pur. 

Note.— As  to  the  liability  for  cost  of  changing 
grade  of  street  to  avoid  grade  crossing,  see  note  to 
Kelly  V.  Minneapolis  (Minn.)  26  L.  K.  A  02. 
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suance  of  an  order  by  the  railroad  commission  to 
separate  a  grade  crossing;  but  if  it  regards  Its 
rights  encroached  upon  it  must  appeal  from  the 
order. 

6«  A  snfllcient  appropriation  of  a  por- 
tion of  a  hiyh^ray  for  the  abutment  of  a 
bridare  for  the  separation  of  a  grade  crossing  is 
made  by  an  order  of  the  railroad  commissioners 
directing  it  to  be  made  and  referring  to  a  map 
showing  the  abutment  in  the  highway  without 
formally  condemning  or  discontinuing  the  por- 
tion of  the  highway  covered. 

7.  An  order  by  the  state  railroad  com- 
mission requirinff  the  separation  of  a 
grtude  crossings*  which  refers  to  a  plan  of  the 
work  showing  abutments  in  the  highway,  is  a  de- 
fense to  a  suit  by  the  municipality  to  enjoin  the 
railroad  company  from  placing  the  abutments  in 
the  highway. 

8.  A  railroad  company  defbndin^  a 
suit  to  enjoin  it  from  placing  abut- 
ments in  a  high^^ay  on  the  ground  that  it 
is  acting  under  order  of  the  state  railroad  com- 
mission has  the  burden  of  proving  the  ezistenoe 
of  the  order  and  of  the  identity  of  the  structure 
which  it  has  threatened  to  build  with  thatdeslg- 

Vnated  in  the  order. 

9*   A  Judgment  will  not  be  reversed  for 

failure  to  sustain  a  demurrer  for  reasons  not 
specified  therein. 
10.   IMrecting  abutments  to  be  placed 
on  the  street  lines  in  an  order  of  the  state 
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railroad  commission  for  the  separation  of  a  srrade 
croflsinff  does  not  preclude  the  plaoioff  of  other 
abutmeots  in  the  street  by  reference  to  a  map 
showing  them  so  located. 

(January  21, 1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hanford  Counly 
ID  favor  of  defendant  in  a  suit  brought  to  en- 
join the  erection  of  an  abutment  in  a  public 
highway.     Affirmed. 

The  slate  railroad  commission  passed  an  or- 
der for  the  separation  of  a  grade  crossing  in  the 
town  of  Bristol.  The  defendant  railroad  com- 
pany was  aUemptine  to  comply  with  the  order 
when  this  bill  was  med  to  enjoin  it  from  doing 
-so  on  the  ground  that  it  would  result  in  an  un- 
lawful encroachment  on  the  highway. 

The  material  part  of  the  order  is  as  follows: 

*'We,  being  of  opinion  that  the  finan- 
cial condition  of  the  said  New  York  &  New 
England  Railroad  Company  will  warrant 
such  order,  and  that  public  safety  requires  the 
same,  do  hereby  order  such  crossing  removed, 
and  do  determine  and  order  that  the  following 
alterations,  changes,  and  removals  be  made  and 
done,  to  wit:  That  the  method  of  crossing  be 
altered  so  that  said  highway,  instead  of  cross- 
ing said  tracks  at  grade,  as  at  present,  be  car- 
ried under  said  tracks,  and,  for  that  purpose, 
that  the  location  of  the  said  crossing  be  changed 
by  the  removal  of  said  tracks  from  their  pres- 
ent location  to  a  point  about  80  feet  southerly 
therefrom;  the  same  being  carried  over  said 
highway  on  a  double  track  iron  bridge,  with 
not  less  than  12  feet  clear  head  room,  with 
stone  abutments  located  upon  the  street  lines 
upon  each  side,  and  with  supporting  columns 
upon  the  latter  lines  of  the  street  (said  street 
being  excavated  so  much  as  may  be  necessary 
to  give  said  head  room),  with  approaches  not 
exceeding  9  feet  in  a  hundred  on  the  north  side 
of  said  crossing,  and  level  upon  the  south  side, 
and  not  exceeding  5  feet  in  a  hundred  on 
North  Main  street,  and  4  feet  in  a  hundred 
•  on  Prospect  street;  said  alterations  and  changes 
beinff  also  delineated  and  shown  on  two  maps 
on  file  in  this  office,  one  marked:  'N.  Y.  &  N. 
E.  R.  R.  Proposed  Undercrossing  of  Main 
street,  Bristol,  Conn.  Scale  50  feet  to  one  inch. 
Chief  Engineer's  Office.  Boston,  February 
10th,  1891.  L.  B.  Bid  well.  Chief  Engineer.* 
And  the  other  marked:  'Proposed  Change  of 
Main  Street  Crossing,  Bristol,  Conn.  Scale, 
40  feet  to  one  inch.  Boston,  February  10th, 
1891.  L.  B.  Bidwell,  Chief  Engineer.'  All 
-  of  said  alterations,  changes,  and  removals  to  be 
made  and  done  by  said  railroad  company,  and 
the  expense  thereof,  including  the  damages  to 
any  person  whose  land  is  taken,  and  the  special 
damages  which  the  owner  of  any  land  adjoin- 
ing the  public  highways  shall  sustain  by  rea- 
son of  any  change  in  the  grade  of  such  high- 
ways in  consequence  of  any  change,  alteration, 
or  removal  above  ordered,  to  be  paid  by  said 
railroad  company:  George  M.  Woodruff.  W. 
H.  Hay  ward,  Wm.  O.  Seymour,  Railroad 
Commissioners." 

Messrs.  Huneerford,  Hyde,  Joslyn,  & 
Oilman  and  Epaphroditus  Peck,  for 
appellant: 

Unless  such  an  encroachment  is  justified  by 
the  facts  pleaded,  the  second  defense  is  in- 
40  L.R  A. 


sufficient,  and  the  demurrer  to  it  should  have 
been  sust&inpo 

Hotchkiss  V.  Ptunkett,  60  Conn.  280;  Usher  v. 
Waddingliam,  62  Conn.  412;  Stephen,  PL  9th 
Am.  ed.  200. 

The  act  regulates  the  procedure,  and  pro- 
vides for  a  full  statement  of  the  scope  of  the 
action  proposed. 

If  the  railroad  commissioners  proceed  on 
their  own  initiative,  thev  "shall  proceed  in  all 
respects  as  to  method  oi  procedure  and  assess- 
ment of  expense  as  if  the  said  directors  had 
voluntarily  applied  therefor." 

Acts  of  1889,  chap.  220.  §  1:  New  TarkdbK. 
E.  R.  Co:s  Appeal,  62  Conn.  527. 

That  is.  they  must,  in  their  prelimioary  or- 
der, define  the  scope  of  the  action  proposed  to 
be  taken,  and  notify  the  parties  in  interest 
thereof. 

The  railroad  commissioners  defined  the  sub- 
ject-matter of  the  action  to  be  **the  removal  of 
the  grade  crossing  of  their  road  and  the  high- 
way known  as  Main  street.'*  the  question  to  be 
heard  "as  to  what  alterations,  changes,  or  re- 
movals, if  any,  shall  be  made  at  said  crossing, 
and  by  whom  done."  and  they  cited  in  as  land- 
owners to  be  affected  "the  owners  of  the  land 
adjoining  said  crossing,  and  adjoining  that 
portion  of  said  highway  to  be  changed  in 
grade. 

Only  one  highway,  Main  street,  is  thought 
of  as  to  be  affected;  North  Main  street  is  no- 
where mentioned,  no  alteration  of  it  is  pro- 
posed, and  no  notice  is  given  to  the  owners 
of  land  adjoining  it 

The  only  reference  to  any  other  street  than 
Main  street  is  purely  incidental;  is  not  made 
with  any  reference  to  the  bridge  or  its  abut- 
ments, but  for  the.  purpose  only  of  determining 
the  grade  of  the  approaches. 

Is  it  possible  to  construe  this  order  as  order- 
ing the  taking  for  railroad  purposes  of  a  large 
section  of  a  highway,  when  such  taking  Is 
nowhere  mentioned,  nor  such  highway  men- 
tioned except  with  reference  to  its  grade? 

There  is  no  denial  that  the  abutment  is 
within  North  Mwin  street,  nor  that  it  is  cor- 
rectly described  in  the  complaint;  but  an  alle- 
gation that  the  abutment  so  described  will  be 
"in  exact  accordance  with  the  said  order  .  .  . 
and  with  said  maps." 

The  assertion  or  the  denial  of  a  legal  conclu- 
sion, without  showing  the  facts  which  support 
or  forbid  such  conclusion,  means  nothing.  A 
demurrer  to  such  a  pleading  must  always  he 
sustained. 

Woodruff  V.  New  York  db  N.  E.  R,  Co.  50 
Conn.  63. 

The  plaintiff  could  not  reply  to  this  by 
merely  reiterating  the  allegations  of  the  com- 
plaint; the  only  allegation  which  the  plaintiff 
could  deny  is  that  the  encroachment  described 
is  in  accordance  with  said  order  and  mapa. 

The  issue  raised  hereby  would  be  merely  as 
to  what  the  order  and  maps  authorize,  and 
this  is  not  an  issue  of  fact,  but  of  law. 

Auffmordt  v.  Stevens,  46  Conn.  418;  GMst. 
Qilead  Ecclesiastical  8oc.  88  Conn.  167:  Jordan 
V.  Patterson,  67  Conn.  479:  State  v.  Main^  69 
Conn.  187;  Hotchkiss  v.  Higgins,  52  Conn.  213, 
52  Am.  Rep.  582. 

This  is  particularly  so  of  a  judicial  record. 

Gallup  V.  Fox,  64  Conn.  491. 
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Jurisdictional  facts  must  appear  upon  the 
face  of  the  record  of  a  special  tribunal. 

Raymond  v.  Bell,  18  Conn.  81;  Sears  v. 
Terry,  26  Conn.  273. 

Mr.  Edward  D.  Robbins  for  appellee. 

Hamersley*  J.p  delivered  the  opinion  of 
the  court: 

The  complaint  alleges  that  the  defendant 
intends  to  build  a  bridge  for  canying  its  rail- 
road tracks  over  Main  street  at  the  corner  of 
that  street  and  North  Main  street  (they  bein^ 
highways  within  the  limits  of  the  town  of 
Bristol),  and  threatens  to  build  a  stone  abut- 
ment in  connection  with  said  bridgf^,  so  as  to 
encroach  upon  North  Main  street,  and  occupy 
a  strip  thereof,  as  shown  by  the  annexed  map, 
marked  * 'Exhibit  A,"  and  claims  an  injunc- 
tion restraining  the  defendant  from  building 
any  structure  within  the  limits  of  North  Main 
street.  Exhibit  A  is  a  map  (drawn  to  a  scale) 
purporting  to  be  a  facsimile  of  the  defcDdant's 
plan  and  profiles  for  the  abolition  of  the  Main 
street  grade  crossing  at  Bristol,  prepared  and 
signed  by  its  chief  engineer.  The  right  of 
the  plaintiff  to  ask  an  injunction  arises  from 
the  duties  imposed  upon  it  by  law,  as  the 
agent  of  the  state  in  the  maintenance  and  care 
of  these  highways;  and  the  defendant,  in  its 
second  defense,  sets  up  the  paramount  au- 
thority of  the  state,  exercised  through  an  order 
of  the  railroad  commissioners,  appropriating 
this  portion  of  the  highway  as  necessary  for 
ihe  abolition  of  a  public  nuisance  endaDgering 
the  lives  of  its  citizens  who  use  the  highways. 
The  answer  contains  a  first  defense,  in  which 
each  allegation  of  the  complaint  is  either  de- 
nied or  admiited,  and  a  second  defense,  which 
purports  to  allege  extrinsic  facts  sufficient,  if 
proved,  to  defeat  the  plaintiff's  action,  admit- 
ting for  the  purposes  of  the  defense  the  facts 
stated  in  the  complaint.  The  allegations  of 
the  defense  are:  (1)  The  existence  of  an  order 
by  the  railroad  commissioners  directing  the 
defendant  to  remove  its  present  grade  crossing 
of  Main  street,  and  for  that  purpose  changing 
the  location  of  said  crossing  to  a  point  80  feet 
southerly,  at  the  corner  of  Main  and  North 
Main  streets,  and  directing  the  defendant  to 
there  build  over  Main  street,  and  adjoining 
North  Main  street,  a  bridge,  with  a  wing  or 
supporting  abutment,  whose  location  is  defi- 
nitely fix^  by  the  maps  which  are  a  part  of 
the  order.  (2)  The  structure  which  the  de- 
fendant threatens  to  build,  as  alleged  in  the 
complaint,  and  shown  on  the  maps  contained 
in  the  complaint,  is  in  exact  accordance  with 
the  command  of  the  commissioners  contained 
in  the  order,  and  the  maps,  which  are  a  part 
thereof.  If  these  allegations  of  fact  are  denied 
and  proved,  a  complete  defense  to  the  action 
is  established.  Instead  of  replying,  by  denial 
or  otherwise,  to  the  defense,  the  plaintiff  has 
demurred;  and  the  action  of  the  court  in  over 
niling  that  demurrer  is  the  only  error  assigned 
in  this  appeal. 

Before  dealing  directly  with  the  demurrer, 
we  consider  what  seems  to  be  the  plaintiff's 
conception  of  the  fundamental  defect  claimed 
to  be  apparent  in  the  second  defense.  It  is  this: 
An  inspection  of  the  record  of  the  proceedings 
of  the  commissioners  does  not  clearly  indicate 
what  portion,  if  any,  of  the  land  within  the 


true  limits  of  the  highway,  is  to  be  covered  by 
the  structure  authorized.  This  claim  is  true, 
but  it  must  be  distinguished  from  a  claim  con- 
founded with  it, — that  the  record  does  not 
precisely  Indicate  that  portion  of  the  surface 
of  the  land  which  the  structure  authorized  is 
to  occupy.  The  latter  claim  is  not  true.  A 
map  (drawn  to  a  scale)  locating  the  structure 
in  accordance  with  distances  from  permanent 
and  known  monuments  describes  its  actual 
location  as  precisely  as  is  possible.  Such  is 
the  character  of  the  map  now  in  question.  It 
purports  to  denote  corners  of  permanent  build- 
ings, and  the  center  line  of  the  appellee's 
present  location,  fixed  by  public'  authority, 
and  made  a  matter  of  public  record.  It  is  un- 
necessary that  a  map  of  a  projected  structure, 
of  the  nature  of  that  which  was  the  subject  of 
the  orders  of  the  railroad  commissioners, 
should  be  so  drawn  as  to  describe  every  pos- 
sible monument  in  the  vicinity  of  its  site.  It 
is  enough  if  it  describes  such,  and  so  many, 
that,  when  received  upon  the  ground,  and  in 
relation  to  the  ground,  a  competent  surveyor 
can  ascertain  the  points  at  which  to  set  his 
stakes.  The  presumption  is  that  the  board  of 
railroad  commissioners,  one  of  whose  mem- 
bers the  law  requires  to  be  a  civil  engineer, 
has  made  no  order  for  the  construction  of  a 
public  work  which  cannot  be  preciselv  exe- 
cuted. On  demurrer,  the  answers  which  set 
forth  such  an  order  were  entitled  to  the  sup- 
port of  that  presumption.  The  exact  position 
of  the  land  to  be  occupied  being  thus  suffi- 
ciently shown,  any  statement  in  the  order  of 
the  precise  point  where  the  actual  line  of 
North  Main  street  crosses  this  land  is  imma- 
terial to  the  sufficiency  of  the  defense.  The 
commissioners  are  dealing  with  the  abatement 
of  a  nuisance.  Their  authority  to  order  such 
construction  of  a  bridge  as  is  necessary  to  most 
thoroughly  abate  that  nuisance  is  complete, 
including  the  power  to  occupy  land  covered 
by  a  highway.  They  have  no  authority  to  de- 
termine the  disputed  lines  of  a  highway,  and 
were  not  bound  to  do  so  in  making  the  order. 
The  defense  set  up  is  complete,  whether  the 
land  the  defendant  is  ordered  to  occupy  is 
covered  to  the  extent  of  1  foot  or  of  20  feet  by 
the  easement  of  a  highway.  If  the  plaintiff, 
as  guardian  of  that  highway,  thought  its  liniits 
were  unnecessarily  encroached  upon,  it  was 
its  duty  to  appeal  from  the  order.  The  legal 
exercise  of  discretion  by  the  commissioners 
cannot  be  challenged  in  any  other  way. 

But  in  this  connection  the  plaintiff  claims 
that  the  record  does  not  clearly  show  that  the 
commissioners  intended  that  any  portion  of 
the  highway  should  be  occupied  We  think 
the  record  does  clearly  show  that  the  commis- 
sioners made  this  location  with  full  under- 
standing that  the  land  occupied  might  be,  and 
probably  was.  within  the  limits  of  this  hi^h- . 
way.  Assuming  that  there  must  be  an  intention 
to  appropriate  the  portion  of  the  high  way  within 
the  limits  of  the  land  designated,  we  think  that 
intention  sufficiently  appears  on  the  face  of  the 
record,  which  includes  the  order  expressed  in 
writing  and  in  maps.  The  commissioners 
apparently  decided  that  the  structure  de- 
scribed, covering  the  land  defined,  was  neces- 
sary to  the  abatement  of  the  nuisance,  not- 
withstanding a  portion  of  the  land  defined 
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might  be  covered  by  the  adjoininff  highway, 
and  ordered  the  defendaDt  to  build  thai  struc- 
ture. This  they  had  the  power  to  do,  and 
were  not  bound  to  first  adjudicate  the  legal 
limits  of  that  highway,  and  then,  in  addition 
to  the  limitation  of  the  use  of  the  highway 
necessarily  involved  in  the  location  of  the 
structure  ordered,  to  formally  condemn  or  dis- 
continue as  a  highway  a  precise  number  of 
square  feet.  The  decision  made,  and  the 
structure  ordered,  were  a  sufficient  appropria- 
tion for  that  purpose  of  such  portion  of  the 
highway  as  actually  covered  land  designated. 
It  follows  that  when  the  defendant  alleges  the 
existence  of  this  order,  and  that  the  structure 
it  threatens  to  build  as  alleged  in  the  com- 
plaint is  in  exact  accordance  with  the  order,  it 
sets  up  a  complete  and  valid  defense,  consist- 
ent with  the  truth  of  the  essential  allegations 
of  the  complaint;  it  alleges  facts,  and  not  con- 
clusions of  law;  it  assumes  the  whole  burden 
of  proof  properly  belonging  to  it  (t.  «.,  the 
burden  of  proving  the  existence  of  the  order, 
and  the  identity  of  the  structure  it  has  threat- 
ened to  build,  as  alleged  in  the  complaint,  with 
the  structure  it  has  been  ordered  to  build);  and 
it  does  not,  as  claimed  by  the  plaintiff,  allege 
facts  that  in  any  event  can  be  held  equivalent 
to  a  general  denial,  for  it  admits  the  allegation 
material  to  the  plaintiff's  case,  that  the  threat- 
ened structure  is  within  the  limits  of  the  hieh 
way.  And  if  the  defendant  fails  to  establish 
by  proof  the  existence  of  the  order,  and  the 
identity  of  the  structures,  the  admission  of  this 
fact  entitles  the  plaintiff  to  judgment.  If,  on 
the  other  hand,  the  defendant  ^oes  prove  the 
facts  it  has  alleged,  then  the  fact  admitted, 
material  to  the  plaintiff's  case,  becomes  imma- 
terial to  the  case  the  defendant  had  established, 
and  whether  the  fact  so  admitted  is  in  reality 
a  fact  or  not  cannot  affect  the  defendant's 
right  to  a  judgment.  '  'All  demurrers  shall  dis- 
tinctly specify  the  reasons  why  the  pleading 
demurred  to  is  insufficient."  Gen.  Stat.  §873. 
Reasons  for  claiming  the  insufficiency  of  the 
second  defense,  not  specified  in  the  demurrer, 
do  not  demand  discussion.  The  plaintiff  is 
not  entitled  to  a  reversal  of  the  judgment  be- 
cause the  trial  court  did  not  sustain  the  de- 
murrer for  reasons  not  specifieci.  The  first 
reason  stated  in  the  demurrer  is  too  general  to 
have  any  force.  It  is  claimed  under  the  fourth 
reason  that  the  clause  in  the  written  portion  of 
the  order  directing  the  building  of  a  bridge 
over  Main  street,  "with  not  less  than  12  feet 
clear  head  room,  with  stone  abutments  located 
upon  the  street  lines  upon  each  side,  and  with 
supporting  columns  upon  the  gutter  lines  of 
the  street,"  controls  the  subsequent  clause, 
directing  changes  in  North  Main  street,  and 
contradicts  and  renders  invalid  that  portion  of 
the  order  contained  in  the  maps  which  directs 
in  detail  the  changes  to  be  made  in  North 
Main  street,  and  fixes  the  exact  location  upon 
the  surface  of  the  land  of  the  supporting  wall 
or  abutment  to  be  there  built.  We  do  not  so 
read  the  order.  The  description  of  the  bridge 
over  Main  street  as  one  with  abutments  on  the 
street  lines,  and  supporting  columns  on  the 
putter  lines,  of  that  street,  exhausts  its  force 
m  describing  the  abutments  and  supporting 
columns  mentioned,  and  that  description  can- 
not be  construed  as  applicable  to  the  portions 
40  L.  R.  A. 


of  the  order  dealing  with  changes  in  other 
streets,  nor  as  compelling  a  wing  or  supportini^ 
abutment  on  North  Main  street  to  be  located 
upon  the  street  line,  notwithstanding  the  por- 
tion of  the  order  directing  these  changes 
locates  with  certainty  the  abuiment  in  a 
different  place.  Giving  the  widest  allowable 
scope  to  the  language  of  the  two  other  reasons, 
they  present,  in  addition  to  the  points  already 
considered,  only  this  claim:  That  the  railroad 
commissioners  had  no  power,  in  their  order 
for  the  elimination  of  the  grade  crossing  at 
Main  street,  to  direct  the  abutment  in  question 
to  be  built  within  the  lines  of  North  Main 
street;  and,  if  they  had  such  power,  they  have 
not  given  such  directions.  If  the  commis- 
sioners had  the  power  to  order  the  erection  of 
the  abutment  as  described,  covering  a  portion 
of  the  highway,  it  is  immaterial  to  the  suffi- 
ciency of  the  second  defense,  for  reasons 
already  stated,  whether  or  not  the  abutment 
ordered  actually  extends  within  the  legal  lines 
of  North  Main  street.  That  they  had  the 
power,  under  chapter  220  of  the  Public  Acts 
of  1889,  to  order  any  changes  or  alterations  in 
highways,  including  iheir  partial  discontinu- 
ance, necessar}'  to  the  elimination  of  a  danger- 
ous grade  crossing  (of  which  necessity  the 
commissioners  are  the  judges),  subject  to  a 
review  of  their  proceedings  on  appeal  to  the 
superior  court,  and  that  the  law  conferrins: 
this  power  is  constitutional,  is  too  well  settled 
to  be  now  questioned.  Siiffleld  v.  Keic  Daren 
&  N.  Co.  63  Conn.  86S,  370;  FairfelcTs  Appeal, 
57  Conn.  167,  171;  Doolittle  v.  Bradford,  59 
Conn.  402.  407;  Cvllen  v.  New  York,  N.  H.  <k 
H,  It,  Co.  m  Conn.  211,  222;  Ntrc  York  db  N. 
E.  n.  Co:%  Appeal,  62  Conn.  527.  An  appeal 
was  taken  from  the  order  in  question  to  the 
superior  court,  and  the  order  was  afl3rmed  hy 
that  court,  and  the  judgment  of  the  superior 
court  was  affirmed  by  this  court,  in  the  caiie 
last  cited.  To  all  these  proceedings  the  plain- 
tiff was  a  party.  So  far  as  concerns  ibis 
plaintiff,  the  question  of  public  safety,  and 
that  of  necessity  of  occupying  any  portion  of 
North  Main  street  for  the  elimination  of  the 
grade  crossing  as  ordered,  is  re*  judtMtn. 
DooHitle  V.  Hranfard,  59  Coon.  411.  The 
plaintiff  suggests  in  argument  that  the  course 
of  proceedings  by  the  commissioners,  as  recited 
in  the  order,  lays  no  valid  foundation  for  an 
order  directing  changes  in  North  Main  street 
The  record  of  the  commissioners'  proceedings, 
on  its  face,  seems  sufficient  to  justify  any 
necessary  change  in  that  highway;  and,  being 
sufficient  on  its  face,  the  question  of  some  pos- 
sible latent  defect  cannot  be  raised  by  this  de- 
murrer, even  if  the  plaintiff  could  raise  it  io 
any  other  way  than  by  appeal. 

The  brief  and  argument  of  the  plaintiff  suk- 
gest  that  its  real  grievance  is  based  on  the 
assumption  that  the  second  defense  in  some 
way  cuts  off  or  abridges  its  right  to  establish 
upon  trial  the  claim  that,  whatever  this  order 
mav  apparently 'say.  the  commissioners  did  not 
in  fact  intend  to  authorize  the  occupation  of 
any  part  of  North  Main  street,  and  therefore 
did  not  authorise  an  abutment  extending  over 
the  line  of  that  street.  We  fail  to  see  how 
this  right,  if  the  plaintiff  has  such  a  right  is 
in  any  way  affected  by  the  mode  of  pleading 
the  second  defense,  or  how  the  demurrer  can 
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be  coDStrued  as  specifying  such  a  reason  for 
the  insufficiency  of  the  pleading.  If  the  plain- 
tiff can  in  this  action,  or  in  any  other  action, 
attack  the  validity  of  the  order,  or  establish  a 
meaning  not  apparent  on  its  face,  because  the 
order  was  made  under  a  misapprehension  of 
essential  conditions,  it  certainly  cannot  do  so 
by  means  of  this  demurrer.     We  think  the 

Question  raised  by  the  demurrers  to  the  second 
efenses  to  the  first  and  second  counts  do  not 
materially  differ.  No  claim  was  made  in 
argument  that  the  same  considerations  did  not 
apply  to  both  demurrers. 

There  may  be  doubt  whether  the  true  theory 
of  the  practice  act  would  not,  in  a  case  like 


this,  require  the  defendant  to  allege  the  facts 
set  up  iu  the  second  defense  in  connection  with 
those  set  up  in  the  first  as  a  single  defense, 
rather  than  to  make  such  facts  the  basis  of  a 
separate  and  distinct  defense.  The  practical 
results  of  following  either  form  may  be  sub- 
stantially the  same,  and  any  error  in  such  a 
matter  is  waived,  if  not  specified  in  a  demurrer. 
As  the  question  is  not  Daaterial  to  our  decision, 
we  merely  mention  the  doubt,  in  order  to 
avoid  any  implied  approval  of  the  form  fol- 
lowed. 

There  is  no  error  in  the  judgment  of  tJie 
Superior  Court. 

The  other  Judges  concur. 


GEORGIA  SUPREME  COURT. 


SAVANNAH,    FLORIDA,  &    WESTERN 
RAILWAY  COMPANY,  Plff.  in,  Err., 

V. 

Lula  QUO. 
( Ga ) 

*!•  A  railroad  company  is  liable  in 
dama^r^s  ^^  ^  female  for  an  assault  witb 
intent  to  commit  rape  upon  her  person  by  one 
employed  by  sucb  railroad  company  as  a  baK^a^e 
master  upOD  a  train  on  which  sucb  female  is  at 
the  time  bein?  conveyed  as  a  passenger. 

8*  A  member  of  a  Jury  impaneled  to 
try  a  case  is  not  by  this  fact  debarred  from 
testjfyinflr  In  such  case  as  a  witness.  If  otherwise 
competent.  QRa 

8*  The  verdict  is  supported  by  the  evi- 
dencet  and  the  errors  complained  of  are  not 
sufficient  to  require  the  granting  of  a  new  trial. 

.  mt  (November  27, 1887.) 

ERROR  to  the  Superior  Court  for  Ware 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  an  assault  made  upon  her  by  ooe  of 
defendant's  employees  while  she  was  a  passen- 
ger on  its  train.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Erwin,  Du  Big^non*  &  Chis- 
holm,  for  plaintiff  in  error: 

A  master  is  liable  for  the  acts  of  his  serv- 
ant only  when  the  servant  is  acting  ia  the 
course  of  his  employment. 

Savannah,  F.  &  W.  R.  Co.  v.  Wall,  96  Ga. 
828;  Georgia  R.  d  Bkg.  Co.  v.  Wood,  94  Ga. 
124;  Wright  v.  Qetrrgia  R,  &  Bkg,  Co,  84 
Ga.  387;  LouistiUe,  N.  O.  &.  T,  R.  Co,  v. 
Douglass,  69  Miss.  728;  Stnith  v.  New  York 
C.  &  U.  R,  R.  Co.  78  Hun,  524:  Cavdif 
V.  Louisville,  N.  0.  dt  T.  R,  Co.  42  La.  Ann. 
477;  International  dk  O,  N.  R.  Co.  v.  Cooper, 
88  Tex.  607;  Isaacs  v.  Third  Ave.  R.  Co.  47 
N.  Y.   122,  7  Am.  Rep.  418;  Hou>e    v.  New- 

^Headnotes  by  Cobb,  J. 


march,  12  Allen,  49;  Corcoran  v.  Concord  dh 
M,  R,  Co.  5  U.  S.  App.  453.  66  Fed.  Rep. 
1014,  6  C.  C.  A.  231;  Story,  Agency,  §  456; 
Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am. 
Dec.  168;  Merchants*  Nat.  Bank  v.  Ouilmar- 
tin,  88  Ga.  797, 17  L.  R.  A.  822;  International 
&  G.  N,  R,  Co.  V.  Anderson,  82  Tex.  516. 

The  baggage  master  committed  an  act 
''lacking  both  in  the  rendition  of  and  in  the 
intent  to  render  any  service  to  the  employer. 
He  represents  nobody  but  himself.  He  throws 
off  all  alledance  to  his  master  and  takes  the 
part  of  a  common  enemy  to  all  concerned." 

Howe  V.  Newmarch,  12  Allen,  57. 

There  was  no  evidence  proving  that  the  al- 
leged act  was  within  the  scope  of  the  author- 
ity or  employment  of  Munroe,  but,  on  the 
contrary,  the  evidence  showed  clearly  that 
such  an  act  was  not  within  the  scope  of  his 
authority,  employment,  or  service. 

Sheibley  v.  Hill,  57  Ga.  282:  Wagner  v.  Rob- 
inson, 56  Ga.  47;  Johnson  v.  Quin,  51  Ga.  289; 
Renioick  v.  La  Orange  Bank,  29  Ga.  200; 
Daniel  v.  Johnson,  29  Ga.  207;  Water  Lot  Co, 
V.  Jones,  30  Ga.  944. 

The  testimony  of  the  person  making  the 
charge  should  be  scrutinized  with  care  by  the 
jury,  and  any  testimony  as  to  the  lewdness  or 
prostitution  of  her  person  should  be  consid- 
ered in  determining  to  what  extent  her  testi- 
mony is  worthy  of  belief. 

Wood  V.  State,  48  Ga.  298. 15  Am.  Rep.  664; 
Mc Daniel  v.  Walker,  29  Ga.  266. 

Messrs.  Toomer  A  Reynolds,  for  de- 
fendant in  error: 

Under  the  Code  and  two  very  recent  deci- 
sions of  this  court  a  railroad  company  is  liable 
for  iniurv  and  damage,  as  alleged  in  the  plain- 
tiff's declaration  and  proved  on  the  trial. 

Ga.  Code,  p  2321;  Brunswick  dt  W.'R.  Co, 
V.  Bostirick,  100  Ga.  96;  Smith  v.  Savannah, 
F.  dt  W.  R.  Co.  100  Ga.  96. 

Cobb,  J.,  delivered  the  opinion  of  the 
court: 

Lula  Quo  sued  the  Savannah,   Florida,  & 


J^OTB.— As  to  carrier's  liability  for  assaults  on  I  Western  R.  Co.  (Utah)  80  L.  R.  A,  297;   Lucy  v, 
passenffers,  see  note  to  Davis  v.  Houjrhtelin  (Neb.)  I  Cliicaffo  G.  W.  R.  Co.  (Minn.)  31  L.  R.  A.  551;  and 
14  L.  R,  A.  737;  also  Baltimore  &  O.  R.  Co.  v.  Bar-  i  West  Memphis  Packet  Co.  v.  White  (Tenn.)  88  L. 
frer  (Md.)  26  L.  R.  A.  220;   Krantz  v.  Rio  Grande  |  R.  A.  i37, 
40  L.  R.  A. 
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Western  Railway  Company,  allefijing  that  on 
June  18,  1896,  While  she  was  a  passenger  upon 
the  train  of  the  defendant,  one  Muoroe,  an 
employee  of  the  defendant,  unlawfully  as- 
saulted her  and  attempted  to  commit  a  rape 
upon  her  person,  and  that  the  defendant  was 
negligent  in  not  protecting  her,  and  in  having 
sucU  employee  in  its  service;  it  being  known  to 
the  company  that  he  was  notoriously  a  disso- 
lute and  abandoned  character.  Upon  the  trial 
the  evidence  was  conflicting,  but  there  was 
evidence  in  behalf  of  the  plaintiff,  which,  if 
credible,  established  the  allegations  in  her  pe- 
tition. It  appeared  from  this  evidence  that  the 
person  committing  the  assault  was  a  baggage 
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master  on  the  train,  and  that  he  came  into  the 
part  of  the  coach  in  which  plaintiff  was  sitting 
alone,  and,  having  fastened  both  of  the  doors 
of  the  car,  committed  the  assault  upon  her 
which  is  the  subject-matter  of  her  complaint, 
and  did  not  desist  until  someone  came  to  one 
of  the  doors,  and  witnessed  what  was  trans- 
piring in  the  car.  The  jury  returned  a  verdict 
in  favor  of  the  plaidtiff  for  $2,000,  and,  the 
defendant's  motion  for  a  new  trial  being  over- 
ruled, it  excepted. 

When  a  contract  of  carriage  is  entered  into 
between  a  passenger  and  a  carrier,  there  arises 
out  of  the  relation  thus  created,  not  only  a  duty 
to  safely  transport  the  passenger  to  the  desti- 
nation nxed  in  the  contract,  but  also  to  pro- 
tect him  from  injury,  violence,  insult,  and  ill 
treatment  at  the  hands  of  the  servants  of  the 
carrier  who  are  in  charge  of,  or  connected  in 
any  way  with,  the  carriage  in  which  the  pas- 
senger is  being  transported.  5  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  641.  This  seems  to  be 
the  settled  doctrine  of  this  state.  Western  cfc 
A.  R  Co.  V.  Turner,  72  Ga.  292.  53  Am.  Rep. 
842;  Atlanta  d  W.  P.  R.  Go,  v.  Condor,  75  Ga. 
51;  East  Tennessee,  V.  t&  G.  R.  Co.  v.  Fleet- 
wood, 90  Ga.  28^,  Cole  v.  Railroad  Co.  (last 
term)  29  8.  E.  — .  While  a  carrier  of  pas- 
sengers owes  a  duty  to  all  of  its  passengers  to 
protect  them  from  violence  and  insult  on  the 
part  of  its  servants,  it  owes  an  especial  duty  to 
female  passengers,  to  protect  them  from  insult 
and  abuse.  In  the  case  of  Chamhertain  v. 
Chandler,  3  Mason,  242,  Judge  Story,  in  dis- 
cussing the  question  now  under  consideration, 
uses  the  following  language:  "In  respect  to  pas- 
sengers, the  care  of  the  master  is  one  of  peculiar 
responsibility  and  delicacy.  Their  contract 
with  him  is  not  for  mere  ship  room,  and  per- 
sonal existence  on  board;  but  for  reasonable 
food,  comforts,  necessaries,  and  kindness.  It 
is  a  stipulation,  not  for  toleration  merely,  but 
40  L.  R.  A. 


for  respectful  treatment,  for  that  decency  of 
demeanor  which  constitutes  the  charm  of  so- 
cial life;  for  that  attention  which  mitigates 
evils  without  reluctance,  and  that  promptitude 
which  administers  aid  to  distress.  In  respect 
to  females,  it  proceeds  yet  farther,  it  includes 
an  implied  stipulation  against  obscenity,  that 
immodesty  of  approach,  which  borders  on 
lasciviousness,  and  against  that  wanton  disre- 
gard of  the  feelings  which  aggravates  every 
evil,  and  endeavors  by  the  excitement  of  ter- 
ror, and  cool  malignancy  of  conduct,  to  inflict 
torture  upon  susceptible  pinds.  What  can  be 
more  disreputable,  and  at  the  same  time  more 
distressing,  than  habitual  obscenity,  harsh 
threats,  and  immodest  conduct,  to  delicate  and 
inoffensive  females?  What  can  be  more  op- 
pressive than  to  confine  them  to  their  cabins 
by  threats  of  personal  insult  or  injury?  What 
more  aggravating  than  a  malicious  tyranny, 
which  denies  them  every  reasonable  request, 
and  seeks  revenge  by  withholding  suitable 
food  and  the  common  means  of  relief,  in  cases 
of  seasickness  and  ill  health?"  In  the  case  of 
Nieto  V,  Clark,  1  Cliff.  145,  this  decision  of 
Judge  Story's  was  cited  with  approval  by 
Judge  Clifford.  While  it  is  true  that  in  two 
cases  cited  the  carrier  whose  liability  was  un- 
der consideration  was  a  carrier  by  water,  still 
the  doctrine  laid  down  in  these  cases  has  been 
followed  in  cases  where  suits  were  brought  for 
wrongs  of  a  similar  nature  inflicted  upon  pas- 
sengers in  a  railway  carriage.  Sec  Craken  v. 
Chicago  &  N.  W.  R.  Co.  36  Wis.  657,  17  Am. 
Rep.  504;  LoutMlle  dt  iT.  R.  Co.  v.  BaUard. 
«5  Ky.  807. 

2.  One  of  the  jurors  impaneled  to  try  this 
case  was  called  from  the  jury  box,  and  placed 
upon  the  stand  as  a  witness.  To  this  proceed- 
ing the  defendant  objected  on  the  ground  that 
a  person  who  had  been  selected  as  a  juror  in  a 
case  was.  by  reason  of  such  relation  to  the  case, 
disqualifled  to  testify  as  a  witness.  It  is  too 
well  settled  to  admit  of  discussion  that  a  juror 
is  not  incompetent  to  testify  as  a  witness  solely 
on  account  of  having  been  impaneled  and 
sworn  in  the  case,  if  he  is  otherwise  compe- 
tent. Civil  Code,  §  5337;  Chattanooga  R,  <t 
C.  R.  Co.  V.  Owen,  90  Ga.  266  (9),  and  cases 
cited. 

8.  There  was  suflScient 'evidence  to  author- 
ize the  verdict,  and  none  of  the  alleged  errors 
were  such  as  to  require  the  granting  of  a  new 
trial. 

Judgment  affirmed. 

All  the  Justices  concur. 
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*!•   Poasesflory  rif^hts  to  rif^hts  of  way 

for  irrigation  ditches,  and  the  right  to  the  use  of 

water,  may  each  have  an  existence  independent 

of  the  other. 
2.   A  ditch  may  be  conveyed,  reserving  the 

water  right,  or  the  water  right  may  be  conveyed, 

reserving  the  ditch. 
8.   Under  the  proTlsionaof  §  888  6,  Rev. 

Stat.,  poseessory  rights  to  ditch  and  water  rights 

are  real  property  or  real  estate. 
4.   The  owner  of  a  ditch  on  public  lands 

of  the  Onited  States  does  not  forfeit  the  same 

merely  by  nonuser. 

(January  24, 1806.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ada  County  in  favor 
of  defendants  in  an  action  brought  to  recover 
possession  of  a  right  of  way  for  an  irrigating 
ditch.     Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hawley  &  Puckett»  J.  H. 
Richards,  and  Hug^h  £•  McEIory,  for 
appellant: 

An  action  to  establish  a  right  to  the  posses- 
sion of  a  right  of  way  over  which  to  divert 
water  cannot  be  maintained  exclusively  of  the 
right  tu  divert  water,  especially  as  against  one 
who  has  such  right  to  divert 

UmithY.  Uawkins,  110  Cal.  122. 

There  is  only  one  way.  so  far  as  this  contro- 
versy is  concerned,  to  acquire  the  right  to  the 
possession  of  a  right  of  way  over  the  public 
domain,  and  that  is  as  follows:  "Whenever 
by  priority  of  possession,  rights  to  the  use  of 
water  for  .  .  .  agricultural  .  .  ,  pur- 
poses have  vested  and  accrued  .  .  .  the 
right  of  way  for  the  construction  of  .  .  . 
canals  ...  is  acknowledged  and  con- 
firmed." 

U.  S.  Rev.  Stat.  §  2339. 

Not  having  attempted  to  sustain  the  allega- 
tions relative  to  acquiring  a  right  to  the  use  of 
water,  what  possible  claim  of  right  can  respon- 
dent have  under  these  provisions  to  the  right 
of  way  in  controversy  herein? 

Since  the  right  of  way  cannot  exist  without 
the  water  right,  it  follows  that  the  same  meas 
ure  of  diligence  will  be  required  to  maintain 
lawful  possession  of  the  one  as  of  the  other. 

Messrs  N.  M.  Ruick  and  W.  E.  Borah, 
for  respondent: 

Possessory  rights  to  ditches,*  and  possessory 
rights  to  water,  may  each  have  an  existence 
independent  of  the  other. 

A  person  may  convey  a  water  right,  reserv- 

*Headnote8  by  Sullivan,  Ch.  J. 


Note.— As  to  abandonroent  of  rights  of  prior  ap- 
propriators,  see  note  to  Hewitt  v.  Story  (C.  C.  App. 
9thC.)30L.R.  A.266, 
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ing  the  ditch,  or  convey  a  ditch  independent 
of  the  right  to  the  use  of  the  water  accustomed 
to  flow  therein. 

Kinney,  Irrigation.  §  224,  and  cases  cited  in 
note;  Reed  v.  Spicer,  27  Cal.  58. 

Interest  in  a  water  ditch  is  real  estate,  and 
can  only  be  transferred  by  deed,  prescription, 
or  condemnation. 

Bnrnham  v.  Freeman,  11  Colo.  601;  Smith 
V.   aUara,  43  Cal.  371. 

CUjford  V.  Larrien  (Ariz.)  11  Pac.  897, 
recognizes  ownership  of  a  ditch  in  one  person, 
and  ownership  of  water  running  therein  in 
anothei. 

A  ditch  constructed  on  unoccupied  public 
lands  of  the  United  States  is  held  by  grant, 
and  the  owner  of  such  ditch  does  not  forfeit 
his  right  thereto  merely  by  nonuser. 

Welch  V.  Garrett  (Idaho)  51  Pac.  405. 

There  can  be  no  abandonment  without  some 
action  of  the  will  and  an  intent  to  abandon, 
but  such  intent  may  be  inferred  from  the  acts 
and  declarations  of  the  party  against  whom  the 
relinquishment  is  claimed. 

Gassert  v.  Noyes,  18  Mont.  216;  Wimer  v. 
Simmons,  27  Or.  1. 

Sullivan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  possession  of  a 
certain  right  of  way  for  an  irrigating  ditch  in 
Ada  county,  on  which  is  situated  an  uncom- 
plete canal.  It  is  alleged  in  the  complaint  that 
on  the  18th  day  of  January,  1^96,  one  Eagleson 
located  a  water  right,  the  water  appropriated 
thereby  to  be  used  in  the  irrigation  of  certain 
lands  therein  described. and  that  a  notice  thereof 
was  duly  posted  on  the  south  bank  of  Boise 
river,  about  1  mile  above  what  is  known  as  the 
"New  York  Dam  Site,"  and  nearly  opposite 
the  mouth  of  Sheep  gulch,  in  Ada  county  (that 
being  the  place  of  intended  diversion),  whereby 
he  claimed  the  waters  of  said  river,  to  the 
amount  of  800  cubic  feet  per  second;  that 
within  the  time  required  by  law  a  copy  of  said 
notice  was  filed  for  record  in  the  recorder's 
office  of  Ada  county,  and  a  duplicate  copy 
thereof  in  the  office  of  the  state  engineer;  that 
said  Eagleson,  who  is  designated  * 'promoter" 
in  trust  for  the  plaintiflT  corporation  thereafter 
to  be  formed,  began,  within  sixty  days  after 
posting  said  notice,  to  construct  a  canal,  by 
surveying,  laying  out,  and  staking  off  aright 
of  way.  Then  follows  a  description  of  said 
right  of  way,  which  substantially  covers  the 
the  right  of  way  claimed  by  the  defendant  cor- 
poration, and  commonly  known  and  designated 
as  the  "New  York  Canal  Right  of  Way."  It 
is  also  alleged  that  Eagleson,  after  said  18th 
day  of  January,  1896,  became  and  was  in  the 
lawful  and  unc^isputed  possession  of  said  right 
of  way,  and  proceeded  with  diligence  in  the 
construction  of  a  ditch  thereon;  that  thereafter, 
on  the  10th  day  of  February,  1896.  said  Eagle- 
son, together  with  others,  organized  the  corpo- 
ration plaintiff  and  appellant,  and  that  on  the 
29th  of  February  said  Eagleson  conveyed  to  said 
corporation  all  of  the  rights  he  had  acquired  in 
and  to  said  water  right  and  rifirht  of  way;  that 
thereupon  the  plaintiff  corporation  took  pos- 
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session  of  said  right  of  way,  and  diligently 
proceeded  with  the  construction  of  a  canal 
upon  said  right  of  way;  that,  while  the  plaintifif 
was  such  owner  and  in  possession  of  said  right 
of  way,  the  defendant  corporation,  on  or  about 
the  20th  day  of  April,  1896,  wilfully  and  ma- 
liciously, with  force  and  violence,  and  with- 
out right  or  title,  drove  the  plaintiff,  its  agents 
and  employees,  therefrom,  and  took  possession 
of  said  right  of  way,  except  that  part  situated 
between  the  point  where  the  said  notice  of 
location  of  water  right  was  posted  and  the 
point  commonly  known  as  the  "New  York 
Dam  Site,"  and  ever  since  has  withheld,  and 
still  withholds,  possession  thereof;  that  defend- 
ant has  committed  waste  on  said  right  of  way, 
to  plaintiff's  damage  in  the  sum  of  $1,000. 
The  second  cause  of  action  set  up  in  the  com- 
plaint is  equitable  in  its  nature,  and  under  it  a 
temporary  injunction  was  granted.  Plaintiff 
prays  judgment  for  possession  of  said  right  of 
way,  and  for  $2,000  damages,  and  for  an  in- 
junction. The  defendant  makes  an  answer, 
and  files  a  cross  complaint.  In  them  are  set 
forth  a  brief  history  of  the  organization  of  the 
Idaho  Mining  &  Irrigation  Company;  its  own- 
ership of  certain  water  rights,  and  the  greater 
portion  of  the  right  of  way  described  in  the 
complaint;  the  operations  of  said  company, 
and  its  expenditure  of  about  $300,000  upon 
said  right  of  way,  in  surveying  and  construct- 
ing a  very  large  canal,  about  6  miles  in  length, 
which  resulted  in  the  insolvency  of  said 
company,  and  a  large  indebtedness  to  one  W. 
C.  Bradbury  for  constructing  said  canal;  the 
purchase  of  said  canal,  right  of  way,  and 
water  rights  of  said  company  by  said  Bradbury 
at  sheriff's  sale,— and  alleges  the  organization 
of  the  defendant  corporation,  and  the  sale  and 
transfer  to  it  by  Bradbury  of  said  canal  and 
right  of  way.  and  the  work  done  by  said  de- 
fendant company  thereon  since  its  purchase 
thereof.  The  trial  was  by  the  court  without 
a  jury,  and  judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  recovery  of  that  part  of 
the  right  of  way  situated  above  the  said  New 
York  dam  site;' and  it  rendered  judgment  in 
favor  of  the  defendant  for  the  remainder  of 
said  right  of  way,  or  that  below  said  dam  site. 
A  motion  for  a  new  trial  was  interposed  by  the 
appellant,  and  denied  by  the  court.  The  ap- 
peal is  from  the  judgment  and  an  order  over- 
ruling the  motion  for  a  new  trial. 

This  appeal  involves  the  right  to  the  posses- 
sion and  ownership  of  that  portion  of  said 
right  of  way  below  said  dam  site;  no  appeal 
having  been  taken  from  the  judgment  award- 
ing that  part  of  said  right  of  way  above  said 
dam  site  to  the  appellant.  It  appears  from  the 
record  that  one  Eagleson  located  a  water  right 
on  Boise  river  on  Jai»uary  18, 1896,  with  a  view 
of  diverting  the  water  by  means  of  a  canal, 
and  surveyed  a  right  of  way  therefor,  which 
right  of  way  was  substantially  the  same  as  the 
right  of  way  hereinafter  referred  to  as  the 
**New  York  Canal  and  Right  of  Way"  the  in 
teulion  being  to  appropriate  said  right  of  way), 
and  the  uncompleted  canal  situated  thereon; 
that  thereafter,  on  the  10th  of  February,  1816, 
said  Eagleson.  with  others,  organized  the  cor- 
poration plaintiff,  and  on  the  29ih  day  of  Feb- 
ruary, 1896,  conveyed  whatever  title  he  had 
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acquired  to  said  right  of  way  and  water  right 
to  said  corporation;  that  thereupon  said  cor- 
poration began  the  construction  of  a  canal  on 
said  right  of  way;  that  on  or  about  April  20, 
1896,  the  defendant  corporation,  through  its 
agents  and  employees,  drove  the  agents  and 
employees  of  the  plaintiff  corporation  there- 
from, and  took  possession  thereof  for  the  de- 
fendant, except  that  portion  situated  above 
said  New  York  dam  site.  It  further  appears 
that  some  time  prior  to  the  year  1890  the  Idaho 
Mining  &  Irrigation  Company,  a  corporation, 
had  planned  a  system  of  canals  for  diverting 
water  from  Boise  river,  and  designated  it  the 
"New  York  Canal  System."  That  system, 
aside  from  necessary  laterals,  consisted  of  the 
Main  canal  and  the  Phylis  canal.  The  latter 
was  taken  out  of  Boise  river  about  14  miles 
below  Boise  City,  was  about  37  miles  in  length, 
and  had  a  capacity  of  about  300  cubic  feet  of 
water  per  second,  and  was  completed  to  Snake 
river  in  June,  1890.  The  Main  canal  was  de- 
signed to  be  taken  out  in  the  canon  some  miles 
above  Boise  City,  and  it  was  to  be  constructed 
40  feet  wide  on  the  bottom,  and  to  carry  12 
feet  in  depth  of  water.  The  main  canal  was 
known  as  the  "New  York  Canal,"  and  the 
record  shows  that  the  water  from  it  was  to 
have  been  distributed  by  a  system  of  laterals. 
The  Phylis  canal  was  to  be  supplied  with 
water  partly  from  Boise  river,  and  partly  by 
taking  up  the  waste  water  from  said  main 
canal.  The  Phylis  canal  has  been  in  use  since 
its  completion,  in  1890.  Work  was  begun  on 
the  New  Y'ork  canal  in  1890,  and  up  to  April. 
1891,  the  company  had  expended  $300,000  in 
its  construction,  completing  a  section  6  miles 
in  length,  when  the  company  became  insol- 
vent, and  was  owing  to  the  contractor,  W.  C. 
Bradbury,  who  constructed  said  work,  a  large 
sum  of  money.  Thereupon  Bradbury  filed  a 
lien,  under  the  laws  of  this  slate,  upon  the 
right  of  way  and  canal  in  controversy,  and 
also  upon  the  Phylis  canal,  which  Hen  was 
foreclosed,  and  said  rights  of  way  and  canal 
sold  at  sheriff's  sale  to  said  Bradbury,  who 
thereafter  obtained  a  sheriff's  deed  to  the  same. 
February  8,  1894;  said  Bradbury  thus  became 
the  owner  of  said  canal  system,  and  of  all 
rights,  interests,  and  privileges  theretofore 
held  and  owued  by  said  Idaho  Mining  &  Irri- 
gation Company.  It  appears  than  an  associa- 
tion, composed  of  many  farmers,  began  nego- 
tiation in  January,  1896,  with  Bradbury  for 
the  purchase  of  said  New  York  canal.  Said 
association  was  thereafter  merged  in  the  de- 
fendant company,  the  Farmers'  Canal  Com- 
pany, Limited,  which  company  was  mcorpo- 
rated  in  March,  1896.  About  ITS  farmers 
became  stockholders  in  said  corporation.  As 
a  result  of  said  negotiations,  said  company 
took  possession  of  said  canal  on  February  21, 
1896,  on  which  day  a  deed  and  contract  were 
drawn  between  Bradbury  and  said  company; 
but  said  deed  was  not  delivered  until  April  10, 
1896.  It  appears  that  W.  W.  Lynch,  I.  N. 
Hall,  and  others,  located  a  water  right  on 
Boise  river,  January  24,  1896,  at  the  mouth  of 
the  caiion  above  referred  to.  which  richt  they 
thereafter  conveyed  to  the  defendant  company. 
After  defendant  took  possession  of  said  canal 
as  aforesaid,  it  caused  the  right  of  way  below 
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the  mouth  of  said  canon  to  be  resurveyed  and 
orofis-sectioned,  and  began  work,  and  expended 
in  cash  and  labor  od  said  canal  about  $2,500, 
up  to  February,  1897.  It  appears  that  the 
plaintiff  (the  appellant  company)  had  procured 
an  injunction  on  June  6,  lb96,  against  the  de- 
fendant company,  whereby  said  company  was 
restrained  from  interfering  in  any  manner  with 
the  right  of  way  for  said  canal  in  said  cafion, 
Above  the  point  where  the  said  Lynch  and  Hall 
water  location  was  made.  Thereafter  the  de- 
fendant company  did  no  work  above  that 
point  It  appears  that  some  work  had  been 
done  in  said  caiion  by  the  New  York  Canal 
Company,  which  is  another  name  for  the  Idaho 
Mining  *&  Irriffalion  Company.  After  Brad- 
bury had  obtained  title  to  said  canal  by  sher- 
iff's' deed,  it  appears,  he  procured  surveys, 
plans,  and  estimates  for  a  dam  across  Boise 
river  at  the  lower  end  of  said  canon,  some  2 
miles  below  the  original  head  of  the  New  York 
canal,  with  the  avowed  intention  of  raising 
water  so  as  to  use  that  portion  of  the  New 
York  canal  that  was  completed,  and  also  for 
the  purpose  of  developing  a  water  power,  and 
later  obtained  a  report  upon  the  subject,  with 
a  view  of  interesting  capital  in  the  undertak- 
ing. In  conveying"  said  canal  and  right  of 
way  to  the  defendant  corporation,  Bradbury 
reserved  the  exclusive  right  to  develop  said 
water  power,  but  conveyed  to  defendants  two 
certain  water  rights,  which  are  described  in 
the  deed  from  Bradbury  to  defendant,  and  will 
be  hereafter  referred  to  as  water  rights  located 
by  Burns  and  Foote. 

Numerous  errors  are  assigned,  but  the  main 
quesnon  for  decision  is.  Did  the  defendant 
establish  a  superior  right  to  the  possession  of 
said  right  of  way? 

The  first  contention  of  appellant  is  that  an 
action  to  establish  a  right  to  the  possession  of 
a  right  of  way  on  the  public  domain,  over 
which  to  divert  water,  cannot  be  maintained 
unless  the  parties  have  first  acquired  a  right  to 
divert  water;  and  it  cites  j^  2389.  United  States 
Rev.  Stat.  The  respondent  alleges  in  its  cross 
complaint  that  it  procured,  by  purchase,  a 
water  right  from  Bradbury;  and  it  is  con- 
tended by  appellant  that,  as  the  defendant 
failed  to  prove  that  allegation,  the  right  to  the 
possession  of  said  right  of  way  cannot  be  main- 
tained. It  must  be  remembered  that,  at  the 
date  of  the  location  of  the  water  right  and 
right  of  way  under  which  appellant  claims, 
Bradbury  was  the  owner  of  said  right  of  way 
and  partially  completed  canal;  and" conceding 
that,  because  of  the  delay  in  the  construction 
of  said  canal,  the  water  rights  located  by 
Burns  and  Foote  had  been  forfeited  we  do 
not  think  that  worked  a  forfeiture  of  said  un- 
completed canal  and  right  of  way.  At  that 
lime  Bradbury  was  the  owner  of  a  water  riffht 
consisting  of  800  feet  per  second  of  the  waters 
of  said  Boisti  river,  and  was  diverting  said 
water  through  the  Phylis  canal,  which  was  a 
part  of  said  New  York  Canal  System,  and  of 
which  system  said  New  York  canal  was  in- 
tended, when  completed,  as  the  main  canal. 
That  being  true,  had  Bradbury  retained  the 
ownership  of  the  canal  and  right  of  way  in 
dispute,  he  could,  on  the  completion  of  said 
canal,  have  diverted  through  it  a  part  or  all  of 
the  water  that  had  been  appropriated  for  di- 
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version  through  said  Phylis  canal,  and  thus 
had  a  valid  use  for  such  canal,  and  a  water 
right  in  connection  therewith,  or  might  have 
utilized  said  canal  by  water  subsequently 
located  and  appropriated  or  purchased.  The 
record  does  not  show  the  slightest  intention  to 
abandon  said  right  of  way  and  canal,  nor  is 
there  any  proof  of  forfeiture.  We  are  of  the 
opinion  that  possessory  rights  to  ditches  and 
to  the  use  of  water  may  each  have  an  existence 
independent  of  the  other.  A  ditch  may  be 
conveyed,  reserving  the  water  right,  or  the 
water  right  may  be  conveyed,  reserving  the 
ditch.  Clifford  v.  Larrien  (Ariz.)  11  Pac.  897. 
Ditches  and  water  rights  are  real  estate,  under 
the  provisions  of  J^  2825,  Rev.  Stat.  See 
also  Kinney,  Irrigation,  is  224;  Reed  v.  Spicer, 
27  Cal.  58.  In  Welch  v.  Oarrttt  (Idaho)  51 
Pac.  405,  this  court  held  "that  a  ditch  con- 
structed .  .  .  on  unoccupied  public  lands  of  the 
United  States  is  held  by  grant,  and  the  owner 
of  such  ditch  does  not  forfeit  his  right  thereto 
merely  by  nonuser."  The  plaintiff  seeks  to 
appropriate  to  its  own  use  said  canal  and  right 
of  way.  on  the  ground  that  its  grantors  had 
acquired  a  right  to  divert  water,  and  had 
located  a  right  of  way  for  an  irrigating  ditch 
over  and  upon  the  right  of  way  claimed  by 
respondent,  and  places  its  claim  on  the  ground 
that  said  last- named  right  of  way  had  been 
forfeited  or  abandoned.  Forfeiture  or  aban- 
donment presupposes  a  prior  valid  right. 
Abandonment  is  a  question  of  intention,  and 
forfeitures  are  not  favored,  and  must  be  clearly 
established.  The  record  does  not  show  aban- 
donment, and  we  do  not  think  the  loss  of  the 
right  to  divert  water  under  a  specific  location 
necessarily  forfeits  the  right  to  an  irrigating 
canal  or  right  of  way  for  one.  It  is  not  con- 
tended or  claimed  that  appellant  acquired  title 
to  said  right  of  way  and  canal  through  pre- 
scription, or  otherwise  than  by  locating  a  right 
of  way  over  it  in  January,  1896,  at  which  time 
Bradbury  was  the -owner  and  in  possession 
thereof,  and  shortly  thereafter  sold  the  same 
to  the  defendant.  In  fact,  negotiations  were 
in  progress  between  Bradbury  and  the  pro- 
moters of  the  defendant  corporation  for  a  sale 
and  purchase  of  said  canal  and  right  of  way 
at  the  time  plaintiffs' grantors  made  the  allegeh 
location. 

The  Lynch  and  Hall  location  had  been  made 
prior  to  the  purchase  of  canal  and  right  of  way 
of  Bradbury  by  defendant,  and,  although  the 
defendant  did  not  plead  said  Lynch  and  Hall 
water  right  in  the  trial  of  the  case,  the  court 
permitted  its  proof;  and  that  is  assigned  as 
error.  Section  4225,  Rev.  Stat.,  provides  that 
no  variance  between  the  allegations  in  the 
pleadings  and  proof  is  deemed  to  be  material 
unless  it  has  actually  misled  the  adverse  party 
to  bis  prejudice  in  maintaining  his  action  or 
defense  upon  its  merits.  Had  an  amendment 
been  offered,  set'ing  fortb  the  location  and 
purchase  of  said  wafer  right,  we  think  the 
court  would  have  been  warranted  in  allowing 
it;  and,  besides,  we  do  not  think  that  the  vari- 
ance referred  to  misled  the  plaintiff  to  his 
prejudice.  Section  4231,  Rev.  Si  at.,  provides 
thai,  in  every  stage  of  an  action,  courts  must 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  sub- 
stantial rights  of  the  parties,  and  that  no  judg- 
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meot  shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect.  However,  io  our  view 
of  this  case,  it  was  not  absolutely  necessary  for 
the  defendant  to  show  the  purchase  of  said 
Lynch  and  Hall  water  ri^hi,  to  establish  lis 
right  to  the  possession  of  the  uncompleted 
canal  and  right  of  way  In  dispute.  The  Idaho 
Mining  «fc  Irrigation  Company  had  expended 
three  or  four  hundred  thousand  dollars  in  at- 
tempting to  complete  said  New  York  Canal 
System,  and  became  insolvent.  The  con- 
tractor, Bradbury,  was  a  large  creditor,  and 
had  done  much  of  the  work  in  constructing 
said  system,  and  had  to  take  the  same  in  pay- 
ment of  such  indebtedness.  It  appears  that 
he  was  unable  to  complete  said  system,  and 
sold  said  right  of  way  and  uncompleted  canal 
to  the  defendant  corporation,  composed  of  a 
large  number  of  farmers,  who  own  land  that 
may  be  irrigated  from  said  canal  extended. 


Under  the  facts  of  this  case,  it  would  be  re- 
pugnant to  every  principle  of  justice  and 
equity,  and  would  result  in  contiscation,  to 
hold  that  plaintiff  became  the  owner  of  said 
uncompleted  canal  and  right  of  way.  and  was 
entitled  to  the  possession  thereof.  We  are  of 
the  opinion  that  Bradbury  had  not  forfeited 
said  canal  and  right  of  way,  that  he  had  a  law- 
ful right  to  sell  and  convey  the  same  to  the 
respondent,  that  he  did  so,  and  that  respond- 
ent is  the  owner  of  said  right  of  way,  and  enti- 
tled to  the  possession  of  the  same. 

The  judgment  of  the  court  below  must  be 
i  affirmed,  and  it  is  so  ordered,  with  costs  in 
favor  of  respondent. 

Huston  and  Quarles*  J  J. ,  concur. 

Rehearing  denied. 
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1.   A  mandatory  Injunction  to  compel 
the  secret  password  of  the  g^and  lodg^ e 

of  a  benevoleDt  society  to  be  driven  to  a  delegate 
of  a  subordinate  lod^e,  and  to  permit  htm  to  par- 
ticipate in  tbe  deliberations,  is  not  within  the 
province  of  a  court  of  equity,  where  it  is  not 
shown  t^at  any  right  of  property  is  endangered, 
although  an  irreparable  injury  may  be  done  to 
the  delegate  and  to  his  lodge  by  excluding  him. 
8.  An  allegation  that  a  person  pays 
dues  to  a  lod^e»  and  that  lodge  pays  to  a 
grand  lodge,  and  that  both  bodies  are  chartered 
benevolent  societies,  does  not  suflieiently  allege 
that  they  have  any  rights  of  property  in  the 
grand  lodge. 

(April  16, 1898.) 

APPEAL  by  complainants  from  a  judgment 
of  the  Circuit  Court  of  Pulaski  County  in 
favor  of  defendants  in  a  suit  brought  to  com- 
pel defendants  to  recognize  the  right  of  Well- 
envoss  to  admission  to  defendant's  councils. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  H.  Waddle  for  appellants. 

Messrs.  W.  A.  Morrow  and  James  A. 
Garrison  for  appellees. 

White»  J.,  delivered  the  opinion  of  the 
court: 

The  appellants,  Henry  Wellenvoss  and 
Uhland  Lodge.  No.  4,  Knights  of  Pythias  of 
Louisville,  Kentucky,  by  this  proceeding  in 
the  circuit  court,  sought  a  mandatory  injunc- 
tion  against  appellees,  Thomas  B.  Mathews, 

Note.— As  to  rights  of  members  of  benefit  socle- 
ties,  see  also  Lavaile  v.  Soci^tA  St.  Jean  Baptists 
De  Woonsocketdl,  I.)  16  L.  R.  A.  392. 
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grand  chancellor  of  the  Grand  Lodge  of  the 
Knights  of  Pythias  of  Kentucky,  and  the 
Grand  Lodge  of  the  Knights  of  Pythias  of 
Kentucky,  commanding  Matthews,  as  grand 
chancellor,  to  impart  to  appellant  Wellenvoss 
the  password  of  the  grand  lodge,  and  com- 
manding the  grand  lodge  to  receive  Wellen- 
voss into  its  body,  and  to  permit  him  to  partic- 
ipate in  its  deliberations  as  a  regular  author- 
ized delegate  of  appellant  Uhland  lodge,  at  tbe 
regular  session  of  that  body  at  Somerset,  Ken- 
tucky, in  September,  1895.  The  petition  al- 
leges that  appellant  Wellenvoss.is  a  member  of 
Uhland  lodge,  in  good  standing,  and  has  been 
since  1869,  and  that  Uhland  lodge  is  a  member 
in  good  standing  of  appellee  grand  lodge,  and 
as  such  member  is  entitled  to  representation  in 
the  deliberations  of  said  body,  as  well  as  to 
all  the  rights  and  privileges  pretainiue  thereto, 
and,  in  accordance  with  its  rights,  bad  selected 
and  commissioned  appellant  Wellenvoss  as  its 
representative  to  the  grand  lodge,  and  that 
appellees  had  wrongfully,  and  without  right 
or  authority,  excluded  appellant  Wellenvoss 
from  its  deliberations.  The  petition  also  al- 
leges that  both  appellant  Uhland  lodge  and  ap- 
pellee grand  lodge  are  benevolent  societies,  the 
appellant  being  subordinate  and  deriving  its 
charter  from  appellee.  It  is  alleced  that  ap- 
pellant Wellenvoss,  by  the  laws  of  the  order, 
pays  regular  dues  to  appellant  Uhland  lodge, 
to  be  used  as  the  lodge  chooses,  according  to 
its  laws;  that  Uhland  lodge  pays  rei^ular  dues 
to  the  grand  lodge  to  defray  its  legitimate  ex- 
penses, etc.  It  is  alleged  that,  unless  the  court 
grant  a  mandatory  injunction,  great  and  irre- 
parable injury  will  be  done  to  both  appellants, 
in  that  Wellenvoss  will  be  deprived  of  his 
rights  as  representative  and  Uhland  lodge  will 
be  denied  its  right  of  representation.  Appel- 
lants, when  they  filed  their  petition,  gave  no- 
tice and  afterwards  entered  motion  before  the 
judge  of  the  circuit  court  in  chambers  for  tbe 
writ.  Appt  llees  appeared,  and  filed  demurrer; 
and  also  filed  answer;  also  afi^davits  denying 
appellant's  right  to  the  relief  sought.     Appel- 
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laDts  filed  affidavits  in  support  of  tbe  motion, 
and  on  bearing  before  tbe  judge  in  chambers, 
tbe  writ  was  refused.  Appellants  afterwards 
filed  an  amended  petition,  in  wbicb  tbe  only  al- 
legation is  tbat  botb  appellant  Ubland  lodge  and 
appellee  grand  lodge  are  regular  incorporated 
bodies  by  tbe '  laws  of  Kentucky.  On  final 
bearing,  tbe  court  sustained  a  demurrer  to  tbe 
petition  as  amended,  and.  appellants  declining 
to  plead  furtber,  tbe  action  was  dismissed,  and 
from  tbat  judgment  tbis  appeal  is  taken. 

Tbe  question  presented  by  tbis  appeal  is. 
Does  tbe  petition  as  amended  present  a  cause 
of  action?  By  tbe  allegations  of  tbe  petition 
there  is  no  right  of  property  involved.  Tbe 
only  right  claimed  to  have  been  violated  is  the 
sooial  right  of  Wellenvoss  to  participate  in  the 
deliberations  of  the  grand  lodge  and  the  right 
of  Ubland  lodge  to  have  representation.  It  is 
not  alleged  tbat  appellee  ^rand  lodge  abso- 
lutely refused  Ubland  lodge  representation, 
but  taking  the  pleading  in  its  usual  way,  most 
strongly  against  the  pleader,  tbe  only  denial 
by  the  grapd  lodge  was  tbe  right  of  Wellen- 
voss to  represent  Ubland  lodge,  which  was  not 
a  property  or  civil  right,  but  only  social.  The 
petition  alleges  that  over  tbe  subordinate 
lodges,  of  which  Uhland  lodge  is  one,  there  is 
a  grand  lodge  for  the  state,  appellee;  and  over 
the  grand  lodges  of  the  several  states  a  supreme 
lodge.  It  Is  argued  by  appellee  that,  as  ap- 
pellants have  informed  the  court />f  the  exist- 
ence of  a  supreme  body,  tbe  natural  presump- 
tion would  follow  that  appellants  bad  a  right 
of  appeal  to  tbat  tribunal,  and  could  not  be 
heard  to  complain  in  tbe  courts  until,  at  least, 
they  bad  exhausted  all  tbe  remedies  provided 
in  tbe  order.  There  is/orce  in  this  contention, 
but  we  are  not  prepared  to  say  from  this  rec- 
ord that  this  right  of  appeal  actually  exists. 
Tbe  supervisory  powers  of  the  supreme  body 
over  the  grand  lodges,  or  the  powers  of  the 
grand  lodges  over  tbe  subordinate  lodges, 
are  not  disclosed  by  the  pleadings,  and  we 
decline  to  speculate  or  presume  as  to  these 
powers.  By  tbis  action  tbe  chancellor  is  asked 
to  compel  tbe  proper  oflicer  of  a  secret  benev- 
olent society  to  impart  to  a  person  tbe  secret 
password  that  will  admit  tbat  person  to  the 
meetings.  Tbis  is  sought  because  it  is  alleged, 
and  for  the  purposes  now  will  be  taken  as 
true,  tbat,  if  appellant  Wellenvoss  be  not  ad- 
mitted, great  and  irreparable  injury  will  be 
done,  both  to  Wellenvoss  and  Ubland  lodge. 
It  is  alleged  tbat  Wellenvoss  pays  dues  to 
Ubland  lodge,  and  tbat  Uhland  lodge  pays 
dues  to  appellee,  the  latter  being  iisprorataof 
the  legitimate  expense  of  appellee.  We  are  of 
opinion  that  there  is  no  richt  of  property 
involved.  It  is  not  alleged  that,  by  the  denial 
of  appellee  to  admit  Wellenvoss  to  its  councils, 
appellant  Ubknd  lodge  will  lose  any  right  of 
property  or  be  endangered  in  any  right  of  prop- 
erty. It  is  not  alleged  that  appellee  is  pos- 
sessed of  any  property  in  which  appellant 
Uhland  lodge  has  an  interest.  It  is  not  al- 
leged tbat,  by  the  failure  of  Wellenvoss  to 
gain  admittance  to  the  appellee  as  the  repre- 
sentative of  Uhland  lodge,  he  will  lose  any 
right  of  property  either  in  the  grand  lodge 
or  in  Uhland  lodge.  The  allegation  that  Wel- 
lenvoss pays  dues  to  appellant  Ubland  lodge, 
and  that  lodge  to  appellee,  and  tbat  both  bod- 
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ies  are  chartered  benevolent  societies,  does  not. 
of  itself,  state  such  rights  of  property  as  would 
authorize  the  chancellor  to  Interfere  because  of 
the  alleged  violation  of  the  property  rights. 
There  should  be  some  allegation  showing  that 
there  is  property  or  funds  in  tbe  hands  of  the 
society  in  which  a  party  is  directly  interested 
before  he  can  ask  tbe  aid  of  the  court  for  re- 
lief. 

We  are  referred  to  no  case  that  has  ever 
held  that  it  was  within  the  province  of  a  court 
of  equity  to  compel  by  any  process  that  tbe 
secret  password  or  secret  work  of  any  social 
benevolent  society  be  imparted  to  a  person. 
On  tbe  contrary,*  it  has  been  held  repeatedly 
by  this  court  that  courts  of  equity  cannot  re- 
vise or  question  ordinary  acts  of  church  disci- 
pline; and  in  the  case  of  Schmidt  v.  Abraham 
Lincoln  Lodge,  84  Ey.  490,  this  court  said: 
**Tbe  chancellor  will  not  or  cannot  restore 
him  to  membership,  or  require  that  he  shall 
be  permitted  to  attend  their  stated  meetings." 
We  are  of  opinion  that,  as  no  right  of  prop- 
erty  is  involved,  tbe  chancellor  could  not  in- 
terfere with  the  social  relations  of  this  society, 
and  therefere  properly  denied  the  mandatory 
injunction.1 

Judgment  afflrmed. 


H.  L.  McMURTRY,  Appt, 

V. 

PHILLIPS  INVESTMENT  COMPANY 

ei  al. 


(. 


.Ky.. 


.) 


An  "apartment  house/'  constructed  for 
residence  purposes  only,  is  not  a  breach  of 
a  condition  in  a  deed  against  using  the  property 
except  for  "residence  purposes." 

(March  12,  1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  defendant  in  an  action  brought  to 
restrain  the  erection  of  an  apartment  house. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Affm'8.  Simrall,  Bodley.  &  Doolan,  for 
appellant: 

The  covenants  embodied  in  the  several 
deeds  to  lots  in  St.  James  Couit  subdivision, 
without  regard  to  extraneous  circumstances, 
prohibit  the  erection  of  the  building  proposed 
by  appellees. 

OiUis  V.  Bailey,  21  N.  H.  156. 

In  construing  this  covenant  tbe  court  must 
look  to  surroundine  circumstances  in  order  to 
ascertain  the  meaning  of  the  parties. 

1  Jones.  Real  Prop,  in  Conveyancins:,  §  748; 
Gilli»  V.  Baileg,  21  N.  H.  156;  Hutchinson  v. 
Ulrich,  145  111.  386,  21  L.  R.  A.  891. 

Where  the  owner  of  a  tract  of  land  divides 
it  up  into  building  lots  for  sale,  pursuant  to  a 
building  sobeme  or  residential  plan,  which  is 
published  to  the  world  by  him,  and  on  the 
faith  of  the  integrity  of  that  plan  purchasers 
are  induced  to  buy  lots  in  the  subdivision. 


K  Note.— For  apartment  house  as  a  sinirle  dwellinff, 
see  Hutchlnsonlv.  Ulrlch  (III.)  21 L.  R.  A.  391. 
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they  thereby  acquire  an  interest  in  all  the  de- 
tails of  that  residential  plati  or  building  scheme, 
whether  it  is  established  or  proved  by  matter 
of  deed  or  by  matier  in  pais. 

1  Jones,  Real  Prop,  in  Conveyancing, 
g§  735.  737,  744,  745.  748.  769.  771,  772,  780; 
2  Pom.  Eq.  Jur.  t^^  688,  689;  3  Pom.  E<j. 
Jur.  §!^  1295,  1342,  and  notes;  Tallmadge  v. 
East  River  Bank,  26  N.  Y.  105.  2  Duer, 
618;  Beats  v.  Case.  138  Mass.  138;  Conghlin  v. 
Barker.  46  Mo.  A  pp.  54;  Maxwell  v.  East 
River  Bank.  3  Bosw.  145;  Sharp  v.  Ropes,  HO 
Mass.  385;  Parker  v.  Nighiingale.Q  hXX^xi,  347, 
83  Am.  Dec.  633;  Fisher  v.  Beard,  82  Iowa, 
353;  Je fries  v.  Jeffrie*.  117  Mass.  189;  Linzee 
V.  Mixer,  101  Mass.  529;  Sanborn  v.  Rice,  129 
Mass.  396;  Hano  v.  Biyelow,  155  Mass.  343; 
Hopkins  v.  Smith,  162  Slass.  444;  Barrow  v. 
Richard,  8  Paige,  351,  35  Am.  Dec.  713; 
Western  v.  Macdermott,  L.  R.  2  Ch.  72;  WJiat- 
man  v.  Gibson,  9  Sim.  196;  Spicer  v.  Martin, 
L.  R.  14  App.  Cas.  20;  Rowan  v.  Portland, 
8  B.  Mon.  232;  Memphis  dt  St.  L.  Packet  Co. 
V.  Orey,  9  Bush,  145;  Grogan  v.  Hayxtard,  6 
Sawy.  498;  Washb,  Easem.  4th  ed.  pp.  115, 
116;  Washb.  Ensem.  8d  ed.  pp.  96-106,  *62, 
64. 

The  testimony  of  an  architect  as  an  expert 
witness  is  competent  to  show  the  meaning  of 
the  words  * 'residence"  and  "apartment  house" 
as  architectural  terms,  and  prove  I  hat  they  have 
a  peculiar  and  technical  signification  in  that 
science  or  profession. 

Greenl.  Ev.  §^277-280,  292;  Eatonv.  Smith, 
20  Pick.  156;  The  Reeside.  2  Sumn.  569; 
Mead  v.  Northwestcrji  Ins.  Co.  7  N.  Y.  530; 
Astor  V.  Union  Ins.  Co.  7  Cow.  2U2;  Smith  v. 
Wilson,  3  Barn.  &  Ad.  728. 

Mr.  Bennett  H.  Yonng^,  also  for  appel- 
lant: 

A  purchaser  of  land  under  a  deed  contain- 
ing no  conditions  may  nevertheless  take  sub 
ject  to  certain  parol  restrictions  made  to  others 
by  his  grantor,  where  he  had  knowledge,  or 
the  opportunity  to  know,  of  such  restrictions 
before  making  his  purchase. 

Knapp  V.  Hall,  20  N.  Y.  Supp.  44.  17  N.  Y. 
Supp.  437;  Willis  v.  Hulbcrt,  117  Mass.  151; 
Collins  V.  Tillou,  26  Conn.  368.  68  Am.  Dec. 
898;  Hall  v.  Solomon,  61  Conn.  482. 

In  the  Kentucky  mind,  "residence  pur- 
poses" and  *'a  residence"  have  a  fixed  and  def- 
inite meaning.  It  has  never  been  the  habit  or 
custom  to  use  those  words  in  Keniucky,  except 
as  expressing  a  place  where  a  family  live  in  a 
single  house. 

The  limitation  in  the  deed  is  notice  to  pur- 
chasers, and  puts  purchaser  on  notice. 

Tallmadge  v.  East  River  Bank,  26  N.  Y. 
107. 

A  purchaser  of  lots  takes  all  appurtenances, 
natural  or  acquired. 

Roiran  v.  Hortland,  8  B.  Mon.  235;  Mem- 
phis dt  St.  L.  Packet  Co.  v.  Grey,  9  Bush.  146. 

Nobody  that  bought  these  lots  ever  bad  any 
idea  of  any  apartment  house  beinir  erected, 
and  such  a*  restriction  on  the  use  of  the  prop 
erty  is  not  against  the  theory  of  the  law,  but 
having  once  been  made,  it  should  be  the  effort 
of  the  courts  to  protect  parties  in  the  exercise 
and  use  of  their n>his. 

Hutchinson  v.  Ulrich.  145  111.  336,  21  L.  R. 
A.  891;  Amerman  v.  Deane,  132  N.  Y.  355. 
40  L.  R.  A. 


Mr.  E.  F.  Trabue  also  for  appellant. 

Messrs.  C.  B.  Seymour  and  George  B. 
Eastin,  for  appellees: 

Equity  will  not  lend  its  aid  by  injuDction  in 
this  class  of  cases  when  the  covenant  in  ques- 
tion is  too  vague  and  uncertain  to  be  specific- 
ally enforced,  but  will  leave  the  party  ag- 
grieved in  such  case  to  pursue  his  remedy,  if 
any,  at  law. 

2  High.  Inj.  §  1135. 

A  restrictive  covenant  to  the  effect  that  the 
purchaser  is  to  erect  on  the  premises  herein 
described  **a  single  dwellinu"  does  not  forbid 
the  erection  of  a  single  apartment  house. 

Hutchinson  v.  Vlrich,  145  111.  336,  21 L.  R.  A, 
391. 

Mr.  W,  S.  Pryop  also  for  appellees. 

Hazelrig^g^t  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  brought  to  restrain  the  erec- 
tion of  what  is  known  in  the  record  as  an 
"apartment  house"  on  St.  James*  Court,  in 
the  city  of  Louisville.  The  language  of  the 
restricting  clause  in  the  conveyance  controlling 
the  matier  is  as  follows:  "It  is  a  condition 
of  this  deed  that  the  property  herein  conveyed 
shall  be  used  for  residence  purposes  only,  and 
that,  in  erecting  a  residence  therein,  it  shall  be 
built  of  brick  or  stone,  and  shall  cost  not  less 
than  $7,000.  and  that  in  erecting  said  resi- 
dence the  fcont  wall  thereof  shall  be  not  less 
than  35  feet  back  from  the  sidewalk  line  of 
St.  James'  Court."  It  is  also  averred  that 
there  was  a  symmetrical  plan  for  improving 
this  court  with  single  and  segregated  privaie 
residences,  which  would  be  disturbed,  in  fact 
destroyed,  by  the  erection  of  the  house  com- 
plained of,  and  notice,  of  which  plan  was 
given  the  public  by  advertisements,  posters, 
and  handbills  descriptive  of  the  character  of 
the  buildings  that  were  to  be  erected  in  the 
court.  The  proof  shows  that  the  building 
complained  of  is  to  cost  some  $40,000,  is  to  be 
of  brick  and  stone,  and  its  front  wall  is  to  '(« 
set  back  the  required  distance.  The  contro- 
versy is  whether  this  house  is  to  be  used  for 
resiHence  purposes  only,  within  the  meaning 
of  the  deed.  The  explanation  of  its  character 
and  in  answer  to  the  claim  that  there  was  to 
be  in  it  a  public  or  semipublic  restaurant,  the 
orii^inator  of  the  scheme  to  erect  this  house  tes- 
tifies that  "there  is  to  be  no  restaurant  of  a 
public  nature.  There  is  to  be  everything  in 
this  house  to  make  housekeeping  comfortable. 
Every  apartment  in  the  house  is  to  have  a 
parlor  and  dining  room  and  one  or  more  bed- 
rooms and  a  kitchen.  Every  apartment  is  to 
have  more  than  one  bedroom.  There  is  only 
one  four-room  flat  Provision  is  made  in  the 
house  for  hot  and  cold  water  and  all  other 
conveniences.  The  basement,  in  which  is  to 
be  a  large  dining  room,  to  be  used  by  the  oc- 
cupants of  the  house,  if  desired,  also  contains 
three  sets  of  laundry  tubs,  that  each  apart- 
ment may  have  one  or  more  days  to  use  in 
laundering  their  linen,  or  to  be  used  in  any 
way  they  choose,  as  a  laundry  is  used  in  a  pri- 
vate residence.  A  part  of  the  basement  is  to 
be  used  for  storing  the  trunks  of  the  parties 
who  may  choose  to  put  their  trunks  out  of 
their  apartments.  There  is  to  be  nothing  about 
it  of  a  cheap  or  nasty  kind.     There  is  t)ut  one 
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house  in  St.  James'  Court  constructed  of  as 
fine  materia],  and  that  is  the  Conrad  resi- 
dence." It  is  shown,  indeed  admitted,  that 
these  different  apartments  or  flats  are  places  for 
persons  to  reside  in;  but  it  is  contended  that 
the  language  of  the  restriction  conveys  the 
idea  of  a  single  residence,  for  a  single  family, 
or,  at  any  rate,  excludes  the  idea  of  a  number 
of  residences  under  the  same  roof  or  in  the  same 
house.  We  think,  however,  that  to  give  the 
language  used  this  meaning  would  be  to  ex- 
tend ils  scope  beyond  the  expressed  intention 
of  the  parties.  The  purposes  for  which  the 
houses  to  be  erected  on  the  court  were  to  be 
used  were  "residence  purposes  only."  and  as 
the  house  in  controversy  is  to  be  constructed 
for  such  purpose  only,  and  is  not  to 
be  used  for  any  other  purpose,  we  do 
not  think  its  construction  is  at  all  prohibited 
by  this  restriction  clause.  If  the  intention 
had  been  to  permit  the  erection  of  only  segre- 
gated private  residences,  the  instrument  would 
doubtless  have  so  provided.  In  Hutchinson 
V.  Ulnch,  145  111.  836,  21  L.  R.  A.  391.  the 
purchaser  covenanted  to  erect  '*  a  single 
dwelling,  costing  not  less  than  $7,500,  and 
further,  ''that  only  a  single  dwelling  is  to  be 


constructed  or  placed  upon  each  50-foot  lot." 
It  was  held  that  the  intention  was  to  require 
the  property  to  be  used  for  residence  pur- 
poses, and,  under  the  restrictive  clauses  named 
in  the  deed,  stores,  livery  stables,  warehouses, 
etc.,  could  not  be  erected,  but  that  flats  or 
apartment  houses  could  be  erected.  In  Gillia 
V.  Bailey,  21  N.  H.  156,the  language  was  sutfl- 
ciently  explicit  to  prohibit  the  erection  of  flats 
or  apartment  houses.  The  language  was:  "In 
order  that  the  buildings  erected  thereon  may  not 
be  crowded  together,  but  may  each  be  sur- 
rounded by  a  space  of  open  ground;  and  for 
this  purpose  it  has  been  agreed  that  only  one 
single  dwelling  house,  with  a  shed,  barn,  or 
other  out- buildings  requisite  for  the  use  of 
the  same,  shall  be  .  .  .  erected,"  etc.  We  do 
not  think  the  language  we  have  here  to  deal 
with,  **for  residence  purposes  only,"  is  as  re- 
strictive as  that  in  either  of  the  cases  cited. 
The  proof  as  to  the  general  plan  of  improving 
this  court,  as  shown  by  the  advertisements  of 
its  original  promoters,  is  indefinite,  and 
knowledge  of  them  was  not  brought  home  to 
the  appellee. 

We  think  the  chancellor  properly  refused 
the  relief  asked,  and  bis  judgment  is  affirmed. 


MAIKE   SUPREME    JUDICIAL  COURT. 


Jacob  COHEN 

V. 

Anthony  O.  MANUEL. 

(91  Me.  274.) 

1.    The  liability  of  an    innkeeper  for 
^oods  stolen  from    a  peddler's  cart 

while  In  the  Inkeeper's  custody  is  not  avoided  by 
the  iact  that  the  peddler  bad  no  license  to  ped- 
dle, as  he  did  not  lodge  at  tbe  inn  as  a  peddler. 
:  S.  A  cart  of  a  peddler  who  becomes  a 
ipiest  at  an  inn  is  delivered  to  the  inn- 
keeper for  safe  custody,  within  the  meaning  of 
Rev.  Stat.  chap.  27,  §  7,  when  by  his  direction  it 
is  placed  in  a  hvcry  stable  belonginH:  to  him,  al- 
though it  was  not  connected  with  the  inn. 

(January  22, 1808.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Penobscot 
County  made  during  the  trial  of  an  action 
brought  to  hold  defendant  liable  as  innkeeper 
for  goods  of  plaintiff  lost  while  in  defendant's 
possession  which  resulted  in  a  verdict  in  plain- 
tiff's favor.     Overruled. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  J.  B.  Peaks  and  E.  C.  Smith,  for 
defendant: 

A  peddler  selling  goods  in  violation  of  the 
statute  cannot  recover  from  an  innkeeper  for 
the  loss  of  such  goods. 

Note.— As  to  innkeeper's  liability  for  firoods  of 
truest,  see  Glenn  v.  Jackson  (Ala.)  12  L.   11.  A.  382, 
and  note. 
40  L.  R.  A. 


Lord  V.  C/iadbourne,  42  Me.  439,  66  Am. 
Dec.  290;  Robinson  v.  Howard,  7  Cush.  611. 

If  a  man  who  sells  goods  to  a  peddler  know- 
ing they  are  to  be  sold  in  violation  of  law  can- 
not recover  for  the  price  simply  because  he 
knew  they  were  to  be  sold  in  violation  of  law, 
much  less  can  a  man  who  is  selling  such  goods 
in  violation  of  law  recover  for  their  loss 
against  an  innkeeper. 

Robinson  v.  Barroics,  48  Me.  186;  MoJmey  v. 
Cook,  26  Pa.  349.  67  Am.  Dec.  419. 

A  seller  cannot  recover  the  price  of  hay 
pressed  and  bailed,  and  not  branded  in  accord- 
ance with  tbe  provisions  of  statute. 

Burton  v.  Hairiblen,  32  Me.  448;  Forje  v. 
Southard,  64  Me.  389. 

An  action  cannot  be  maintained  for  the  price 
of  lumber  which  is  not  surveyed  and  marked 
according  to  the  provisions  of  the  statute. 

Richmond  v.  Foss,  77  Me.  590. 

No  action  can  Ije  maintained  for  the  price  of 
hops  when  not  culled  according  to  the  provi- 
sions of  the  statute 

Durgin  v.  Dyer,  68  Me.  143. 

An  action  cannot  be  maintained,  either  in 
tort  or  assumpsit,  for  a  deceit  practised  in  the 
sale  of  a  horse  on  the  Lord's  day. 

Plaisied  v.  Palmer,  68  Me.  576,  3  Am.  Rep. 
388;  Way  v.  Foster,  1  Allen,  408;  Myers  v. 
Meinrath,  101  Mass.  366;  Mc(}Tath  v.  Merwin, 
112  Mass.  467,  17  Am.  Rep.  119;  Lyons  v.  De- 
sotelle,  124  Mass.  887;  Sirett  v.  Poor,  11  Mass. 
549;  Paul  v.  Frazier,  8  Mass.  71,  3  Am.  Dec. 
05. 

This  defendant  did  not  assume  the  relation 
of  innholder  towards  these  goods. 

Arcade  Hotel  Go.  v.    Wiatt,  44  Ohio  St.  33 
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58  Am.  Rep.  788;  Neal  v.  Wilcox,  49  K  C.  (4 
Jones,  L.)  146,  67  Am.  Dec.  266;  Burgess  v. 
aements,  4  Maule  &  S.  806;  11  Am.  &  Eug. 
Enc.  Law,  p.  28;  Petiigretcv,  Barnum,  11  Md. 
484,  69  Am.  Dec.  219;  Carter  v.  HMs,  12 
Mich.  52,  88  Am.  Dec.  762. 

Mr.  Peregrine  White,  for  plaintifif : 

The  relation  of  landlord  and  gueat  being  es- 
tablished, the  liability  of  the  innkeeper  at- 
tached, regardless  of  the  business  calling  of 
the  guest. 

Nor  cross  v.  Norcross,  53  Me.  163. 

Whatever  his  violation  of  the  license  law 
might  have  been,  it  in  no  way  contributed  to 
the  loss. 

Bakers.  Portland,  58  Me.  205,  4  Am.  Rep. 
274;  Davidson  v.  Portland,  69  Me.  116,  31  Am. 
Rep.  253. 

The  law  presumes  that  he  was  engaged  in  a 
legitimate  business.  The  law  never  presumes 
wrong;  he  who  sets  it  up  must  prove  it. 

Grant yr.  Ward,  M  Me.  240;  Fayette  y.  Lit- 
ermorey  62  Me.  236. 

I  have  been  unable  to  find -any  authority  for 
holding  that  a  peddler,  going  from  town  to 
town,  m  this  state,  selling  goods,  in  an  nction 
to  recover  for  the  wrongful  conversion  of  such 
goods,  or  in  a  case  like  the  one  at  bar,  is  re- 
quired to  prove  that  he  has  a  license  to  sell  the 
goods,  in  order  to  maintain  his  action  for  their 
loss  or  conversion. 

It  is  true  that,  formerly,  it  was  held  by  this 
court  that  no  action  could  be  maintained  for 
intoxicating  liquors  intended  for  unlawful  sale 
in  this  stale.  But  those  decisions  were  under 
the  statutes  of  1846,  1851,  and  1855.— legisla 
tion  that  was  afterwards  changed,  by  the  en- 
actment of  our  present  liquor  law  in  1858. 

Uamilton  v.  Goding,  55  Me.  419:  Adams  v. 
McGlinchy,  66  Me.  474;  Bliss  v.  Window.  80 
Me.  274;  Union  Nat.  Bank  Y.Matthews,  98  U. 
S.  621,  25  L.  ed.  188. 

Savage,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  case,  wherein  the 
plaintiff  claims  to  recover  of  the  defendant, 
an  alleged  innkeeper,  for  the  loss  of  his  goods 
while  he  was  a  guest  at  the  defendant's  inn. 
The  plaintiff  was  a  peddler,  and  stopped  at 
the  defendant's  inn;  and  while  his  peddle  cart 
was  in  the  defendant's  stable  it  was  broken 
open,  and  the  goods  in  question  were  stolen 
therefrom.  By  their  verdict  for  the  plaintiff, 
the  jury,  under  instructions  to  which  no  ex- 
ceptions were  taken,  have  settled  that  the  de- 
fendant was  an  innkeeper;  that  the  plaintiff 
was  a  traveler,  and  a  guest  at  the  defendant's 
inn;  and  that  the  goods  were  lost  while  the 
plaintiff  was  defendant's  guest. 

The  defendant  contends  that  the  plaintiff, 
being  a  peddler,  and  the  goods  lost  having 
been  merchandise  carried  by  him  for  the  pur- 
pose of  sale,  is  not  entitled  to  recover  unless 
he  shows  atllrmatively  that  he  was  licensed  as 
a  peddler  under  the  provisions  of  the  Public 
Laws  of  1889,  chap.  298.  The  defendant  also 
contends  that  under  the  circumstances  of  the 
case  he  is  liable,  if  at  all,  only  as  bailee,  and 
not  as  innkeeper. 

1.  The  defendant's  bill  of  exceptions  states 
that  "there  was  evidence  tending  to  show  that 
at  the  time  of  the  loss  the  plaintiff  was  iravel- 
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ing  from  town  to  town,  and  from  place  to 
place  in  the  town  of  Brown ville,  selling  said 
goods  and  chattels,  in  violation  of  ^  1,  chap. 
298.  of  the  Public  Laws  of  1889,  unless  the 
plaintiff  had  a  license  from  the  secretary  of 
state  so  to  do.  There  was  no  evidence  from 
either  plaintiff  or  defendant  as  to  whether  the 
defendant  had  a  license  or  not." 

The  defendant  reques'ed  the  presiding  Jus- 
tice to  instruct  the  jury  that  "an  innkeeper  ia 
not  liable  for  the  loss  of  merchandise  carried 
by  a  peddler  for  the  purpose  of  sale,  who  stops 
at  said  inn,  unless  such  peddler  has  a  license 
to  peddle  under  the  laws  of  the  state."  This 
instruction  was  refused. 

There  was  no  evidence  in  the  case  that  the 
plaintiff  did  have  or  did  not  have  a  license, 
and  the  defendant  claims  that  the  burden  to 
show  a  license  was  on  the  plaintiff.  But  we 
do  not  consider  or  decide  this  question,  be- 
cause, if,  as  we  hold,  the  want  of  a  license 
does  not  preclude  the  plaintiff  from  recover- 
ing, the  matter  of  the  burden  of  proof  is  im- 
material. 

We  think  that  the  plaintiff  is  not  debarred 
from  maintaining  this  action,  though  he  may 
have  had  no  license  as  a  peddler. 

The  defendant  relies  upon  the  principles 
stated  in  Lord  v.  Chadboume,  42  Me.  429.  66 
Am.  Dec.  290;  Mofniey  v.  Cook,  26  Pa.  343, 
67  Am.  Dec.  419,  and  other  cases.  It  is  true, 
in  the  language  of  Lord  v.  Chadboume,  42  Me. 
429,  68  Am.  Dec.  290.  that  •*the  common  law 
will  afford  no  aid  to  a  party  whose  claims  can 
be  successfully  enforced  only  by  a  violation 
of  its  principles,  or  in  direct  contravention  of 
a  statutorv  enactment."  It  is  true,  in  the  lan- 
guage of  Mo?iney  v.  Cook,  26  Pa.  842,  67  Am. 
Dec.  419,  that  "there  are  .  .  .  cases 
wherein  an  injured  party  will  be  remediless, 
because  of  his  own  fault,  even  when  that  fault 
does  not  contribute  to  the  accident.  A  vessel 
engaged  in  the  slave  trade,  piracy,  or  smug- 
gling, and  injured  by  another,  or  the  keeper 
of  a  gambling  house,  injured  in  his  business 
by  a  neighboring  nuisance,  could  have  no 
remedy.  Not,  however,  because  the  persons 
are  out  of  the  protection  of  the  law  for  their 
offenses,  nor  because  their  illegal  business 
brought  them  to  the  place  of  danger,  but  be- 
cause their  business  itself,  with  all  its  instru- 
ments, is  outlawed.  Prohibited  contracts, 
prohibited  trades,  prohibited  things,  receive 
no  protection."  Among  such  prohibited  con- 
tracts is  the  sale  of  intoxicating  liquor  in- 
tended for  illegal  sale  in  this  state  (  Waner- 
hoehr  v.  Bonlier,  84  Me.  165);  the  sale  of  hay 
pressed  and  baled,  and  not  branded  (Buxton 
V.  HamUen,  32  Me.  448);  the  sale  of  lumber 
not  surveyed  and  marked  {Richmond  v.  Fom^ 
77  Me.  590);  the  sale  of  hoops  not  culled  {Dnr- 
gin  V.  Dyer,  68  Me.  143). 

All  such  sales  are  expressly  or  by  implica- 
tion forbidden  by  law.  So,  a  party  has  been 
held  remediless  who  seeks  to  enforce  a  con- 
tract made  on  Sunday.  Towle  v.  Larrabee,  26 
Me.  464.  And  he  who  suffers  an  injury  aris- 
ing from  his  violation  of  the  Sunday  law.  so- 
called,  is  equally  without  remedy.  Wheelden 
V.  Lyford,  84  Me.  114. 

The  language  in  Lord  v.  Cliadbourne  and  in 
Mohney  ^^ Cook,  above  cited,  is  a  correct  state- 
ment of  a  general  proposition.     How  inap- 
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plicable  it  is  to  the  case  at  bar  can  easily  be 
:8een  when  we  look  at  the  questions  which 
were  decided  in  these  cases.  In  the  former, 
the  precise  question  decided  was  that  under 
the  provisions  of  the  statute  of  1851,  chap. 
211,  §s  16,  no  action  whatever  could  be  main- 
tained for  intoxicating  liquors  or  their  value. 
Intoxicating  liquors  were  thus  practically  out- 
lawed. Trespass  against  a  wrongdoer,  even 
could  not  be  maintaioed.  But  when  the  stat- 
ute was  modified  the  rule  was  modified  ac- 
•cordingly,  and  it  was  thereafter  held  that 
trespass  would  lie  for  the  uoauthorized  con- 
version of  intozicatiog  liquors,  even  though 
they  were  intended  for  illegal  sale  in  this  state. 
UamiitoH  v.  Goding,  55  Me.  419;  BUm  v.  Win- 
dow, 80  Ale.  274;  Adams  v.  McGlinchy,  66  Me. 
474.  In  Mohney  v.  Couk,  26  Pa.  349.  67  Am. 
Dec.  419,  the  question  actually  decided  was 
that  a  party  who  erects  an  obstruction  in  a 
navigable  stream,  and  thereby  occasions  an  in- 
jury to  another,  cannot,  in  an  action  for  such 
injury,  set  up  as  a  defense  that  tlie  plaintiff 
was  unlawfully  engaged  in  worldly  employ- 
ment on  Sunday,  when  the  injury  occurred. 

It  will  be  seen  in  the  illustrations  which  we 
have  given  that  a  remedy  has  been  refused  be- 
cause the  plaintiff's  right  of  action  was  di- 
rectly connected  with,  or  grew  out  of,  a  viola- 
tion of  law.  But  it  is  not  unlawful  for  a 
peddler,  with  or  without  license,  to  put  up  at 
an  inn.  The  plaintiff  did  not  lodge  at  the  de- 
fendant's inn  as  a  peddler,  but  as  an  individual. 
As  a  property  owner,  merely,  he  intrusted  his 
property  to  the  defendant's  safekeeping.  It 
was  not  unlawful  for  him  to  eat,  drink,  and 
be  sheltered  in  an  inn,  nor  to  deliver,  or  offer 
to  deliver,  his  money  and  other  property  to 
the  innkeeper  for  safe  custody.  If  his  prop- 
erty consisted  of  merchandise  carried  by  him 
for  the  purpose  of  sale  without  a  license,  in 
violation  of  law,  it  was  none  the  less  property. 
A  peddler  may  lawfully  care  for  and  protect 
bis  property.  If  he  exposes  it  for  sale,  or  sells 
it,  without  license,  he  may  be  fined.  No  pen- 
alty attaches  to  the  merchandise  itself.  It 
cannot  be  seized  or  forfeited.  It  is  neither 
contraband  nor  outlawed.  The  rights  and 
liabilities  which  exist  between  the  innkeeper 
and  his  guest,  who  is  a  peddler,  are  created 
by  law,  and  grow  out  of  the  relation  between 
them,  and  are  in  no  degree  dependent  upon 
the  purpose  of  the  owner  to  sell  the  goods  at 
some  future  time  without  license.  It  is  there- 
fore the  opinion  of  the  court  that,  even  if  the 
plaintiff  had  no  license  to  peddle,  that  fact 
would  not  constitute  a  defense  to  this  action, 
and  that  the  requested  instruction  was  prop- 
erly refused. 

2.  The  evidence  tended  to  show  that  the  de- 
fendant's stable,  where  the  plaintiff's  peddle 
cart  was  kept,  was  a  livery  stable,  unconnected 
-with  the  inn,  and  known  by  the  plaintiff  to  be 
80.  The  defendant  directed  the  plaintiff  to 
take  his  horse  and  cart  to  the  stable.  The 
plaintiff  did  so,  and  there  put  them  into  the 
care  of  the  defendant's  hostler.  The  defend- 
ant requested  that  the  jury  be  instructed  that 
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"an  innholder  is  not  liable  for  the  loss  of  mer- 
chandise carried  by  a  peddler  who  stops  with 
said  innholder,  which  is  left  by  such  peddler 
in  a  livery  stable  known  by  said  peddler 
to  be  a  livery  stable,  and  not  connected  with 
said  inn."  'This  request  was  refused,  and  we 
think  correctly  refused. 

The  defendant  does  not  claim  that  an  inn- 
keeper may  not  be  liable  for  the  loss  of  the 
merchandise  of  bis  guest,  under  some  circum- 
stances; but  he  insists  that  when  the  plaintiff 
left  his  cart  in  the  livery  stable,  "not  con- 
rected"  with  the  inn,  the  defendant's  liability, 
at  the  most,  was  that  of  bailee,  and  not  that 
of  innkeeper.  As  the  stable  belonged  to  the 
defendant,  and  was  used  by  him  for  putting 
up  the  team  of  his  guest,  we  understand  the 
expression  "not  connected."  as  applied  to  the 
stable,  to  mean  that  the  stable  was  not  phy- 
sically attached  to  the  inn, — that  it  stood  in  a 
different  place. 

By  the  statute  law  of  this  state  (Rev.  Stat, 
chap.  27,  g  7)  an  innkeeper  is  not  liable  for 
goods  such  as  it  is  claimed  were  lost  in  this 
case,  except  upon  delivery,  or  offer  of  deliv- 
erjf  by  the  guest  to  the  innholder,  his  agents 
or  servants,  for  safe  custody.  The  plaintiff 
put  up  at  the  defendant's  inn.  He  thereby 
became  a  guest.  He  had  a  horse  and  peddle 
cart.  He  was  directed  by  the  defendant  to 
take  them  to  the  stable.  He  did  so.  He  put 
them  into  the  care  of  the  defendant's  hostler. 
This  constituted  a  statutory  delivery  to  the 
defendant  It  is  clear  that  the  delivery  was 
"for  safe  custody,"  and  in  this  respect  this 
case  is  unlike  the  cases  cited  by  the  defend- 
ant, where  a  peddler  took  his  merchandise  to 
a  separate  room  to  show  and  sell  {Neal  v.  Wil- 
cox, 49  N.  C.  (4  Jones,  L.)  146,  67  Am.  Dec. 
266),  or  where  one  procured  from  the  land- 
lord a  lot  in  which  to  keep  his  hogs  and  horses 
for  the  purpose  of  showing  and  selling  them 
(Burgess  v.  Clements,  4  Maule  &  S.  806),  or 
where  one  had  a  room  especially  for  the  pur- 
pose of  keeping  or  selling  his  goods  (Carter  v. 
Ilobbs,  12  Mich.  52,  83  Am.  Dec.  762. 

When  the  plaintiff's  goods  w^ere  thus  deliv- 
ered to  the  defendant  for  safe  custody,  they 
were  infra  hospitium.  Though  the  defendant 
directed  them  to  be  placed  in  a  stable  "not 
connected"  with  his  inn,  his  liability  was  not 
modified  or  discharged.  It  was  his  stable. 
It  was  the  place  he  selected  in  which  to  keep 
the  goods  safely.  That  the  place  was  not  con- 
nected with  the  inn  does  not  control.  Hilton 
V.  Adams,  71  Me.  19.  It  was  a  single  transac- 
tion,—the  putting  up  at  the  inn,  and  the  de- 
livery of  the  goods  to  the  defendant.  We  can- 
not doubt  but  that  the  defendant  received  the 
plaintiff's  goods  as  an  innkeeper.  Narcrossv. 
Noi'cross,  58  Me.  168,  and  cases  cited;  Clute 
V.  Wiggins,  14  Johns.  175,  and  note  to  same 
case,  7  Am.  Dec.  449.  The  refusal  of  the  pre- 
siding justice  to  give  the  requested  instruction 
was  right. 

The  defendant  waives  his  other  exceptions. 

Exceptions  overruled. 
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1.  The  mere  power  to  erect  and  main- 
tain hospitals  and  pest  bouses  does  not  imply 
or  Id  elude  the  further  power  to  erect  and  main- 
tain them  in  such  a  way  or  at  such  a  place  as  will 
cause  injury  to  others. 

2«  Serious  injury  to  the  value  of  the 
property  of  the  residents  of  a  locality  by  the 
establishment  of  a  pest  bouse  in  the  vicinity  will 
warrant  an  injunction  afralnst  it. 

8.   Persons  who  locate  near  a  pest  house 

which  was  not  a  nuisance  when  established  be- 
cause it  was  a  secluded  locality  are  not  deprived 
of  redress  if  they  are  injured  by  it,  merely  be- 
cause they  have  voluntarily  chosen  to  reside  in 
close  proximity  to  it,  unless  the  rlKbt  to  maintain 
has  ripened  by  prescription  Into  an  indefeasible 
riffht. 

4.  An  abandonment  of  the  use  of  prop- 
erty for  a  quarantine  station,  which  will 
preclude  the  subsequent  resumption  of  its  use  for 
persons  with  contagious  diseases  after  people 
have  built  residences  in  the  vicinity  in  reliance 
on  such  abandonment,  is  made  when  the  city  dis- 
continues such  use  and  establishes  a  quarantine 
station  elsewhere,  and  later  on,  after  improve- 
ments have  proflrressed  in  the  vicinity,  burns  up 
the  hospital  build mt^s  and  pest  bouses,  and,  by 
resolution,  directs  the  sale  of  the  property. 

6.  A  contract  for  the  care  of  a  woman 
in  the  advanced  stag^es  of  leprosy,  by  a 
laborer  and  his  wife,  who  are  unskilled  people 
and  have  no  authority  to  restrain  her  from  wan- 
dering away,  and  who  have  several  small  children 

:  in  their  family,  is  an  unreasonable  one,  the  exe- 
cution of  which  may  be  restrained,  because  of  its 
tendency  to  cause  a  dissemination  of  the  disease. 

6.  A  perpetual  injunction  may  be 
granted  against  tbe  execution  of  a  contract 
for  the  care  of  a  person  having  leprosy,  when  its 
tendency  is  not  to  protect  the  community,  but  to 
cause  a  dissemination  of  tbe  disease. 

(April  1, 1898.) 

APPEAL  by  defendant  from  a  decree  of  tbe 
Circuit  Court  of  Baltimore  City  enjoining 
defendant  from  using  certain  property  as  a 
hospital  for  tbe  care  of  a  person  afflicted  witb 
leprosy.     Affirmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  Thomas  I.  Elliott  for  appellant. 

Messrs.  J.  Charles  Linthicum  and  Enoch 
Harlan,  for  appellee,  Fairfield  Improvement 
Company: 

Equity  will  restrain  certain  nuisances  by  in- 
junction. 

Tbe  fact  tbat  tbe  defendant  is  a  municipal 
corporation  makes  no  difference. 

1  Dill  Mun.  Corp.  p.  448,  note;  Uaag  v. 
VanderburgJi  County  Comrs.  60  Ind.  511,  28 


NoTB.— For  quarantine  retrulations  by  health  au- 
thorities in  general,  see  note  to  Hurst  v.  Warner 
(Mich.)  38  L.  R.  A.  484.    See  also  Safford  v.  Detroit 
Bd.  of  Health  (Mich.)  83  L.  R.  A.  900. 
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Am.  Rep.  654;   Brantly's  Digest,  743,  No.  5; 
744,  No.  11. 

Tbe  true  criterion  as  to  iivbetber  a  Duisance 
is  sufficient  for  a  court  of  equity  to  interfere 
by  injunction  is,  "whether  the  nuisance  com- 
plained of  will  or  does  produce  such  a  condi- 
tion of  things  as.  in  tbe  judgment  of  reasona- 
ble men,  is  naturally  productive  of  actual 
physical  discomfort  to  persons  of  ordinary 
sensibilities,  and  of  ordinary  tastes  and  habits, 
and  as,  in  view  of  the  circumstances  of  the 
case,  is  unreasonable  and  in  derogation  of  the 
rights  of  the  complainant." 

Dittman  v.  Repp,  50  Md.  522;  Su^qiielianna 
Fertilizer  Co.  v.  Spangler,  86  Md.  562. 

Where  the  nuisance  operates  to  destroy 
health,  or  impair  the  comfortable  enjoyment 
of  property,  an  action  at  law  furnishes  no  ade- 
quate remedy,  and  protection  by  injunction 
must  be  given. 

Woody  ear  v.  Schaefer,  57  Md.  18;  Gifford  v. 
Babies'  Hospital,  17  N.  Y.  S.  R.  886;  Benddow 
V.  Wortelow  Union,  36  Week.  Rep.  168. 

A  party  injured  by  a  public  nuisance  may 
apply  to  a  court  of  equity  to  prevent  such  nui- 
sance, if  its  existence  will  cause  a  substantial 
prejudice  to  bis  property,  or  the  reasonable  en- 
joyment thereof. 

Hamilton  v.  Whitridge,  11  Md.  129,  69  Am. 
Dec.  184;  Peck  v.  Elder,  3  Sandf.  126. 

There  can  be  no  prescriptive  right  to  a  pub- 
lic nuisance. 

Philadelphia,  W.  <fe  B.  R.  Co.  v.  State^  20  Md. 
157;  Woodyear  v.  tkhaefer,  57  Md.  8.  40  Am. 
Rep.  419:  Homer  v.  State,  49  Md.  284;  Wood. 
Nuisances,  3d  ed.  §  18. 

Equity  will  review  acts  done,  or  in  contem- 
plation, and  claimed  to  be  done  in  accordance 
witb  power  granted;  and  in  that  review  will 
see  that  tbe  reason  and  spirit  of  the  act  are 
complied  with;  tbat  the  power  granted  is  used 
in  reason. 

Wood,  Nuisances,  3d  ed.  §  753;  VansarU  v. 
Harlem  Stage  Co,  59  Md.  330:  Metropolitan  Asy- 
lum Dist.  V.  Hill,  44  L,  T.  N.  S.  653;  Bende- 
low  V.  Wortehw  Union,  36  Week.  Rep.  168; 
Grand  Junction  Canal  Co.  v.  Shugar^  L.  R. 
6  Ch.  483;  Atty.  Gen.  v.  Acton  Local  Board, 
L.  R.  22  Ch.  Div.  221. 

The  power  of  the  board  of  health  does  not 
exiend  to  tbe  removal  of  tenants  from  their 
bouses,  and  closing  up  the  latter,  unless  justi- 
fied by  tbe  existence  of  a  pestilential  disease. 
Such  action  will  be  restrained  by  injunction. 

Eddy  V.  Board  of  Health,  10  Phila.  94. 

Messrs.  John  P.  Poe  and  Robert  Moss* 
for  appellees,  commissioners  of  Anne  Arundel 
County: 

A  court  of  equity  has  tbe  same  power  to  en- 
join a  municipal  corporation  from  establishing 
or  continuing  a  nuisance  as  it  has  to  enjoin  an 
individual,  and  what  would  be  a  nuisance,  if 
committed  by  an  individual,  will  be  treated  in 
a  court  of  equity  as  none  the  less  a  nuisance 
because  ordered  to  be  committed  by  a  munici- 
pality. 

1  Dill.  Mun.  Corp.  4th  ed.  p.  448,  note,  and 
cases  there  cited. 

If,  on  the  one  hand,  it  be  argued  that  lep- 
rosy is  a  loathsome,  dangerous,  and  contagious 
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disease,  then  in  sending  her  to  the  neighbor- 
hood in  question,  the  appellants  were  unques- 
tionably establishing  what  in  law  is  a  nuisance, 
dangerous  to  life  and  health,  irreparably  de- 
structive to  property  and  property  rights,  and 
plainly  within  the  power  of  the  court  to  re- 
strain* by  injunction. 

Haag  v.  Vanderburgh  County  Comrg.  60  Ind. 
5n,28Am.  Rep.  654. 

MeSherry,  Ch.  J. ,  delivered  the  opinion 
of  the  court: 

This  appeal  was  taken  from  a  decree  of  the 
circuit  court  of  Baltimore  city.  That  decree 
enjoined  the  mayor  and  city  council  of  Balti- 
more from  placing  and  keeping  on  a  20-acre 
tract  of  land  owned  by  the  city  an  unfortunate 
woman  afflicted  with  leprosy.  This  land  ad- 
joins property  belonging  to  the  Fairfield  Im- 
provement Company  of  Baltimore,  and  the 
property  of  the  company  is  divided  into  build- 
ing lots.  Many  lots  have  been  sold,  and  quite 
a  number  of  houses  have  been  built  in  the 
vicinity  of  the  city's  land.  This  20  acre  tract 
was  acquired  by  the  city  perhaps  half  a  century 
ago.  It  is  situated  some  8  miles  distant 
from  the  city,  and  lies  in  Anne  Arundel 
county.  Up  until  the  year  1883  it  was  occu- 
pied as  a  place  of  quarantine  against  contagious 
diseases  brought  towards  the  city  by  water, 
and  there  were  hospitals  upon  it  that  were 
used  for  the  isolation  and  treatment  of  similar 
diseases  originating  or  found  in  the  city  dur- 
ing the  prevalence  of  epidemics.  In  about  the 
year  just  named  the  mayor  and  city  council 
purchased  other  property,  located  near  Hawk- 
ins Point,  some  16  miles  distant  from  the  city, 
and  there  established  a  quarantine  station, 
which  has  ever  since  been  in  charge  of 
a  resident  physician  selected  by  the  city. 
There  have  been  no  cases  of  contagious  or  in- 
fectious diseases  treated  upon  this  20-acre  lot 
or  tract  since  18(f2  or  1883.  and  it  was  subse- 
quent to  that  time  that  the  Fairfield  Improve- 
ment Company's  property  was  developed.  A 
great  many  persons,  chiefly  employees  of  fer- 
tilizer and  other  factories,  now  reside  in  Fair- 
field; and  doubtless  tbey  located  there  in  the 
belief  that  the  city  bad  permanently  abandoned 
the  hospitals  and  pest  houses  formerly  used  in 
that  locality.  The  ground  upon  which  the 
relief  by  injunctioD  was  sought  is  the  appre- 
hended injury  to  the  company's  contiguous 
property  by  the  placing  of  a  person  suffering 
with  such  a  loathsome  and  horrible  disease  in 
close  proximity  thereto.  The  statute  law  of 
the  state  confers  upon  the  mayor  and  city 
council  plenary  power  to  establish,  both  within 
and  beyond  the  city's  limits,  hospitals  and  pest 
houses  for  the  isolation  and  treatment  of  con- 
tagious and  infectious  diseases.  Code  Pub. 
Local  Laws,  art.  4,  gs^  878, 409.  The  preserva- 
tion of  the  public  health  renders  such  legisla- 
tion highly  essential,  and  the  authority  of  the 
general  assembly  to  enact  it,  in  the  exercise  of 
the  police  power  of  the  estate,  is  beyond  ques- 
tion or  controversy.  Within  the  scope  of  the 
power  thus  granted,  the  whole  authority  of  the 
state  is  included  and  delegated  {Barrimn  v. 
Baltimore,  1  Gill,  264),  and,  therefore,  what- 
ever the  slate  may  directly  do  in  furtherance  of 
these  objects,  the  municipality,  clothed  with  a 
delegated  power  from  the  state,  may  also  la w- 
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fully  perform,  though  there  may  be  a  dififer- 
ence  as  to  the  legal  consequences  resulting 
from  an  exercise  of  the  power  by  the  state 
directly  and  those  flowing  from  an  exertion  of 
the  same  power  by  the  municipality.  If  it  be 
conceded  that  the  state  may,  in  exercising  a 
public  power,  create  a  private  nuisance  with 
immunity,  the  immunity  grows  out  of  the 
public  necessity,  and  rests  upon  the  state's 
sovereignty;  but  it  cannot,  or,  at  all  events, 
will  not,  in  the  absence  of  an  explicit  legisla- 
tive declaration,  be  assumed  that  the  state 
would,  if  directly  exercising  the  same  power, 
so  exercise  it  as  to  produce  or  cause  an  injury 
to  the  rights  of  property  of  an  individual,  un- 
less, perhaps,  the  very  doing  of  the  act  directed 
to  be  done  will  necessarily  and  unavoidably, 
under  any  condition,  result  in  the  creation  of 
what  would  be,  but  for  the  authorization,  a 
private  nuisance.  The  delegation  of  a  power 
to  do  an  act,  while  conferring  full  authority  to 
perform  the  act  itself,  does  not,  therefore, 
without  more,  essentially  and  without  excep- 
tion carry  the  right  to  so  do  it  as  to  inflict  loss 
or  injury  upon  an  innocent^  individual.  As 
thus  understood,  the  power  of  the  municipality 
to  erect  and  maintain  hospitals  and  pest  houses 
may  be  exerted  and  applied  precisely  as 
the  same  power,  if  not  delegated,  could  have 
been  availed  of  by  the  state.  Acts  done  under 
such  delegated  authority,  which  without  that 
authority  would  in  themselves  be  public  nuis- 
ances, furnish  no  ground  for  civil  or  criminal 
proceedings  at  the  instance  of  the  state;  for 
the  authority  to  do  the  acts  makes  them,  when 
done,  perfectly  lawful  as  respects  the  public, 
and,  being  lawful,  there  is  no  superior  public 
right  which  they  invade  or  violate.  These 
are  what  have  been  sometimes  described  as 
"legalized  nuisances"  (Wood,  Nuisances,  chap. 
23),  since  they  are  strictly  necessary  and  prob- 
able results  of  legislative  authorization.  They 
ultimately  rest  for  their  sanction  upon  the 
paramount  power  of  the  legislature,  and  the 
importance  of  the  public  benefit  and  conven- 
ience involved  in  their  continuance  as  affect- 
ing the  greatest  good  to  the  greatest  number. 
Northuestern  Fertilizing  Co.  v.  Hyde  Park,  97 
U.  S.  659,  24  L.  ed.  1036.  But.  however  free 
from  interference  by  the  public  acts  of  this 
character  may  be  when  authorized  to  be  done 
by  a  municipality  under  competent  and  suffi- 
cient legislative  grant,  the  right  of  an  individ- 
ual to  complain  of  the  special  injury  sustained 
by  him  as  a  consequence  of  their  being  done  is, 
ordinarily,  in  no  way  impaired  or  affected. 
The  mere  naked  grant  of  power  to  a  municipal- 
ity to  do  acts  which,  if  done  without  the  sanc- 
tion of  that  power,  would  be  nuisances,  does 
not,  in  all  instances,  carry  with  it  a  guaranty 
of  immunity  from  claims  for  private  injuries 
that  result  directly  from  the  exercise  of  the 
power.  And  this  is  necessarily  so  in  the  ab- 
sence of  an  explicit  or  implicit  legislative  dec- 
laration to  the  contrary,  because  the  legisla- 
ture cannot  be  presumed  from  a  general  grant 
of  authority  to  have  intended  to  sanction  or 
legalize  any  acts  or  any  use  of  property  that 
will  create  a  private  nuisance  which  will  In- 
juriously affect  the  property  of  another.  That 
the  state  may,  in  the  exercise  of  the  police 
power,  and  for  the  preservation  of  the  public 
health,  authorize  the  summary  destruction  of 
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private  property  contamiDated  with  the  germs 
of  disease,  is  thoroughly  and  definitively 
settled.  Deemg  v.  Baltimore,  80  Md.  174,  175, 
^6  L.  R.  A,  541;  Boehm  v.  Baltimore,  61  Md. 
259;  Mugler  v.  Kansas,  123  U.  S.  623,  81  L. 
ed.  205.  But  there  is  a  broad  distinction  be- 
tween a  summary  destruction  of  an  offending 
thing  and  a  direct  injury  to  unoffending  prop- 
erly; that  is,  property  itself  not  liable  to  de- 
struction because  not  dangerous  to  the  public 
health  or  safety.  The  immediate  and  immi- 
nent danger  to  life  or  health  justify,  under  the 
police  power,  the  one;  while  the  other  is  left 
to  be  redressed  in  the  due  course  of  law.  How- 
ever broad,  therefore,  may  be  the  powers  of  a 
municipality  to  erect  and  maintain  hospitals 
and  pest  houses  for  the  segregation  and  treat- 
ment of  contagious  and  mfeciious  diseases, 
and  however  necessary  their  exercise  mav  be, 
they  must,  generally  speaking,  be  exerted  and 
put  into  operation  subject  to  the  no  less  well- 
defined  right  of  the  individual  to  possess  and 
enjoy  his  unoffending  property  without  the 
molestation  of  a  nuisance.  It  cannot  be  pre- 
tended that  the  city  authorities  could,  even 
under  their  comprehensive  powers,  locate  a 
pest  house  in  the  midst  of  a  thickly  settled 
community.  The  right  to  locate  the  pest 
house  does  not  carry  with  it  or  include  the 
right  to  locale  it  in  a  place  where  other  per- 
sons would  be  exposed  to  the  contagion  and 
disease.  "Powers  given  bv  statute  are  not  to 
be  used  to  the  peril  of  the  lives  or  limbs  of  the 
Queen's  subjects.  They  are  to  be  exercised 
reasonably,  and  with  due  care,  so  as  not  by 
negligence  to  cause  dangers  to  others," — ob- 
served Watson,  B.,  as  quoted  in  2  Addison, 
Torts,  i^  1041.  Where  commissioners  of  sew- 
ers and  boards  of  health  have  obtained  statu- 
tory powers  of  drainage  into  rivers,  streams, 
and  natural  watercourses,  the  power  must  be 
exercised  so  as  not  to  create  a  nuisance,  or  in- 
terfere with  the  private  rights  of  individuals. 
2  Addison,  Torts,  §  1085.  The  mere  power  to 
erect  and  maintain  hospitals  and  pest  houses 
does  not  imply  or  include  the  further  power 
to  erect  and  maintain  them  in  such  a  way  or  i 
at  such  a  place  as  will  cause  injury  to  others. 
And  so  in  Brotcer  v.  iVVw?  York,  8  Barb.  254, 
it  was  held  that  statutory  authority  given  to 
commissioners  of  emigration  to  lease  or  pur- 
chase docks  where  eniigrants  may  be  landed 
will  not  justify  them  in  leasing  for  that  pur- 
pose property  situated  in  a  thickly  populated 
part  of  a  city,  where  the  contemplated  use  of 
the  premises  would  be  a  serious  menace  to  the 
health  of  the  community.  See,  too,  Harford 
County  Comrs,  v.  Wise,  71  Md.  52.  58;  West 
Orange  Twp.  v.  Field,  87  N.  J.  Eq.  600.  45 
Am.  ilep.  670;  Danhury  &  N.  R,  Co.  v.  Nor- 
walk,  37  Conn.  109;  Seifert  v.  Brooklyn,  101 
N.  Y.  186,  54  Am.  Rep.  664;  Wood,  Nuis- 
ances, §  764. 

Whatever  immunity  a  municipality  may 
have  in  exercising  a  public,  as  conlradistin- 
ruished  from  a  strictly  corporate,  power,  it 
does  not  result  from  some  collateral  act,  or 
from  the  negligent  doing  of  a  permissible  act. 
The  infliction  of  an  injury  upon  another  is 
neither  the  natural  nor  the  necessary  result  of 
an  exercise  of  the  power  to  buiid  a  hospital; 
but,  if  injury  does  ensue,  it  would  result  from 
the  collateral  circumstance  that  the  place  se- 
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lected  was  not  the  appropriate  site,  or  from 
the  negligent  method  of  doing  what  would 
otherwise  be  a  lawful  act. 

Assuming  at  this  point  that  leprosy  is  a 
contagious  disease  which  is  a  menace  to  the 
health  of  a  community,  and  assuming  also 
that  the  mayor  and  ciiy  council  through  its 
health  department  were  about  to  utilize  this 
20-acre  tract  of  land  for  the  first  time  for  the 
erection  of  a  pest  house  thereon  for  the  recep- 
tion of  this  particular  patient,  there  can.  in 
view  of  the  legal  principles  justdiscussed,  and 
in  the  light  of  the  facts  to  which  allusion  has 
been  made,  be  no  doubt  as  to  right  of  the 
Fairfield  Improvement  Company  to  invoke 
the  restraining  aid  of  a  court  of  equity  to  pre- 
vent the  establishment  of  such  a  Duisanoe. 
Wood,  Nuisances,  §  796.  But  it  is  insisted 
that  the  company  went  to  the  nuisance,  and  it 
is  denied  that  the  nuisance  went  to  the  com- 
pany, and  therefore  it  is  contended  that  the 
relief  sought  cannot  be  granted.  Thoup:h 
there  cannot  be  a  prescriptive  right  to  mam- 
tain  a  public  nuisance,  there  may  be  such  a 
right  as  to  a  private  one.  The  authority  given 
by  the  legislature  to  the  city  to  erect  such  a 
pest  house  prevents  it,  when  erected  and  used, 
from  being  a  public  nuisance.  If  it  be  no 
nuisance  at  all  when  erected,  because  of  being 
erected  in  a  secluded  locality,  persons  who 
afterwards  locate  near  it  are  not,  if  injured, 
deprived  of  redress  merely  because  they  have 
voluntarily  chosen  to  reside  in  close  proximity 
to  it,  if  the  rifrht  to  maintain  it  has  not  ripened 
by  prescription  into  an  indefeasible  right. 
This  doctrine  was  set' led  in  Susquehanna  Fer- 
tilizer Co.  V.  Malone,  78  Md.  *^H0,  281.  9  L.  R 
A.  787,  and  is  fully  supported  by  the  cases 
therein  cited. 

This  brings  us  to  an  examination  of  the 
facts,  so  that  we  may  determine  whether  they 
fall  within  the  principles  we  have  been  con- 
sidering. liCprosy  is,  and  has  always  been, 
universally  regard'ed  with  horror  and  loathing, 
and  it  is  conc^ed  to  be  an  incurable  disease. 
In  past  ai;es  its  unfortunate  victims,  shunned 
and  avoided  by  their  fellow  men.  viewed  by 
all  with  superstitious  dread,  wandered  about 
the  open  country,  naked  and  starving.  Hospi- 
tals for  the  relief  of  those  smitten  with  the 
terrible  malady  seem  to  have  been  unknown 
in  antiquity.  The  sufferers  were  eventually 
isolated  in  villages  occupied  by  them  exclu- 
sively. With  the  tide  of  emigration  westward 
during  the  decline  of  the  Roman  empire.  lep- 
rosy WHS  spread  over  Europe,  and  in  the 
Middle  Ages  it  prevailed  to  an  alarming  ex- 
tent; its  principal  ravages  dating  from  the 
crusades.  The  influence  of  Christianity  tem- 
pered the  rigor  of  the  adliction,  and  as  early  as 
588  the  third  council  of  Lyons  directed  the 
bishops  of  each  city  to  feed  and  support  the 
lepers  at  the  expense  of  the  church.  In 
the  thirteenth  and  fourteenth  centuries,  hospi- 
tals and  asylums  were  numbered  by  hundreds 
in  almost  every  country.  But,  whether  iso- 
lated in  villages  in  the  East,  or  segregated  in 
hospitals  in  the  West,  the  leper  was  com- 
pletely and  forever  an  outcast,  being  con- 
sidered both  legally  and  politically  dead.  The 
advance  of  civilization,  while  in  a  measure 
ameliorating  his  condition,  and  checking  the 
spread  of  the  pestilence,  ^stripped  the  disease  of 
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none  of  the  dread  with  which  it  had  always 
been  regarded  by  the  great  majority  of  man- 
kind. The  horror  of  its  contagion  is  as  deep- 
seated  to  day  as  it  was  more  than  2,000  years 
ago  in  Palestine.  There  are  modern  theories 
and  opinions  of  medical  experts  that  the  con- 
tagion is  remote,  and  by  no  means  dangerous; 
but  the  popular  belief  of  Its  perils,  founded  on 
the  Biblical  narrative,  on  the  stringent  provi- 
sions of  the  Mosaic  law  that  show  bow  dread- 
ful were  its  ravages  and  how  great  the  terror 
which  it  excited,  and  an  almost  universal  sen- 
timent, the  result  of  a  common  concurrence  of 
thought  for  centuries,  cannot,  in  this  day,  be 
shalien  or  dispelled  by  mere  scientific  assevera- 
tion or  conjecture.  It  is  not,  in  this  case,  so 
much  a  mere  academic  inquiry  as  to  whether 
the  disease  is  in  fact  highly  or  remotely  con- 
tagious, but  the  question  is  whether,  viewed  as 
ItTsby  the  people  generally,  its  introduction 
into  a  neighborhood  is  calculated  to  do  a  seri- 
ous injury  to  the  property  of  the  plaintiff  there 
located.  As  to  this  the  record  leaves  no  room 
for  doubt.  That  the  disease  is  contagious  no 
one  seems  to  deny.  Its  liability  to  contaminate 
others  is  the  element  that  makes  its  introduc- 
tion into  a  community  a  nuisance,  and  when  it 
is  conceded  that  the  purpose  is  to  place  this 
woman,  having  a  fully  developed  and  far-ad- 
vanced attack  of  leprosy,  in  charge  of  a  laborer 
and  his  wife  who  have  had  no  experience  in 
such  a  case,  and  who  have  several  small  chil- 
dren in  their  family,  the  danger  of  spreading 
the  contagion  is  perfectly  obvious.  It  will  not 
do  to  say  that  the  children  are  to  be  separated 
from  their  parents.  There  would  be  great 
hazard  of  their  being  brought  in  contact  with 
the  patient.  The  record  abundantly  shows 
that  the  Fairfield  Improvement  Company's 
property  will  be  seriously  lessened  in  value, 
that  residents  of  the  vicinity  will  abandon 
their  homes,  if  this  unfortunate  and  afflicted 
woman  should  be  placed  where  the  city  pro- 
poses to  confine  her.  On  this  branch  of  the 
case  we  entertain  no  doubt  that  the  facts  fully 
warranted  the  issuing  of  the  injunction.  "In 
all  such  cases  the  question  is  whether  the 
nuisance  complained  of  will  or  does  produce 
such  a  condition  of  things  as,  in  the  judgment 
of  reasonable  men,  is  naturally  productive  of 
actual  physical  discomfort  to  persons  of  ordi- 
nary sensibilities  and  of  ordinary  tastes  and 
habits,  and  as,  in  view  of  the  circumstances  of 
the  case,  is  unreasonable  and  in  derjogation  of 
the  rights  of  the  complainant."  Dittman  v. 
Repp,  50  Md.  521,  522,  83  Am.  Rep.  325; 
Wood,  Nuisances,  §  06.  and  note  4,  and  cases 
therein  cited.  Inasmuch  as  the  infliction  of 
injury  on  any  individual  was  not  necessarily 
contemplated  in  the  grants  of  the  power  re- 
ferred to, — that  is  to  say,  was  not  a  necessary 
and  inevitable  consequence  of  an  exercise  of 
the  power  to  maintain  a  hospital. — the  right 
to  maintain  it  at  this  particular  place  in  the 
existing  circumstances  cannot  be  put  on  the 
ground  of  explicit  or  implicit  authorization; 
and  it  remains  now  to  inquire  whether  a  pre- 
scriptive right  is  possessed  by  the  city  to  build 
-or  to  continue  a  pest  house  in  the  vicinity  of 
Fairfield.  Had  the  city  never  abandoned  this  lo- 
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cality  as  a  place  for  the  confinement  and  treat- 
ment of  contagious  diseases,  it  is  very  doubtful 
whether  its  right  to  place  this  patient  there 
could  now  be  cballeoged.  It  is  equally  doubt- 
ful whether  the  adjoining  property  would  ever 
have  been  improved  and  peopled  as  it  now  is 
if  the  old  quarantine  station,  hospitals,  and 
pest  houses  had  not  been  long  ago  discontin> 
ued.  In  1883,  when  the  new  quarantine  prop- 
erty at  Hawkins  Point  was  purchased,  this  20- 
acre  tract  was  in  point  of  fact  abandoned  by 
the  city  as  a  place  for  the  isolation  of  conta- 
gious diseases.  Later  on,  and  after  improve- 
ments had  progressed  in  the  vicinity,  the  hos- 
pital buildings  and  pest  houses  were  burned 
by  the  city  health  ofiQcers;  and  still  later  a 
resolution  was  adopted  by  the  city  council  di- 
recting the  sale  of  the  property,  except  that 
portion  which  had  been  used  as  a  burying 
ground  for  those  who  died  during  the  epi- 
demics years  ago.  When  persons  have  acted 
on  the  belief,  founded  on  such  palpable  evi- 
dence, indicating  that  the  city  had  physically 
abandoned  this  property  for  the  isolation  and 
treatment  of  contagious  diseases,  it  is  too  late, 
especially  when  that  physical  abandonment 
has  been  followed  by  the  passage  of  a  resolu- 
tion actually  directing  the  property  to  be  sold, 
to  assert  the  right  to  restore  the  place  to  ita 
former  uses,  if  such  a  restoration  would  cause 
injury  to  those  who  have  in  good  faith  re- 
lied on  the  conduct  of  the  city  in  actually 
discontinuing  the  use  of  the  property  for  the 
purposes  of  quarantine  and  isolation.  The 
conclusion  of  fact  we  draw  from  the  record  is 
that  there  was  an  abandonment  of  this  prop- 
erly by  the  city  when  it  removed  its  quaran- 
tine officers  and  attendants  to  Hawkins  Point; 
and  the  city  cannot  now,  to  the  detriment  of 
the  appellee,  resume  the  occupation  of  this 
place  for  the  detention  of  this  patient.  She 
must  be  placed  elsewhere.  The  evidence 
shows,  HS  we  have  indicated,  that  the  health 
authorities  of  the  city  propose  to  place  this 
woman  in  the  charge  of  a  laborer  and  his  wife. 
A  contract  has  been  made  with  them,  and  un- 
der it  this  laborer  and  his  wife  agree  to  care 
for  the  patient.  They  are  unskilled  people. 
They  possess  no  authority  to  restrain  the 
woman  from  wandering  away,  and  they  have 
no  legal  right  to  detain  her  against  her  will. 
They  are  not  officers  of  the  city,  nor  clothed 
with  any  of  the  powers  of  the  board  of  health. 
They  are  simply  employed  by  the  city  to  care 
for  this  woman  on  the  city's  property,  where 
no  health  officer  or  city  official  is  stationed. 
The  mere  fact  that  the  place  of  her  pro- 
posed detention  belongs  to  the  city  adds 
nothing  to  the  power  of  the  laborer  to  hold 
her;  and  most  certainly  these  facts  do  not 
amount  to  the  establishment  of  ft  hospital  un- 
der the  power  which  the  city  possesses.  The 
contract  is,  on  its  face,  unreasonable.  Its 
tendency  is  to  cause  a  dissemination  of  the  dis- 
ease, and  not  to  protect  the  community;  and 
for  this,  if  for  no  other  reason,  the  injunction 
ought  to  be  made  perpetual.  There  was  no 
error  committed  in  granting  the  relief  prayed, 
and  the  decree  appealed  from  must  be  affirmed. 
Decree  affirmed^  with  costs  above  and  below. 
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William  GRAY  et  al,  Appta. 


Nora  L.  O'HERRON 

T. 

SAME. 

(168  Mobs.  673.) 

1.  Certificates  of  stock,  even  when  in- 
dorsed in  blank  for  the  purpose  of  authoriz- 
ing the  maklDK  of  an  instrument  of  transfer  over 
the  signature,  are  not  negotiable  securities. 

2*  A  sif^nature  to  a  blank  transfer  of 
certificates  of  stock*  plainly  showing^ 
that  it  is  made  by  a  (B^nardian  of  infant 
owners,  will  not  pass  a  good  tiue  to  one  who  takes 
them  before  any  transfer  on  the  l)ook8  of  the  cor- 
poration, without  mquiry  and  merely  as  a  pledge 
for  a  debt  from  the  cashier  of  a  bank  in  which 
they  were  placed  for  safe  keeping,  but  from  which 
they  were  feloniously  taken  by  the  cashier. 

8*  Neclifl^nce  which  will  work  an  es- 
toppel against  reclaiming  property  must  be  a 
proximate  cause  of  the  purchase  or  advancement 
of  money  by  the  bolder  of  the  property,  and  must 
enter  into  the  transaction  itself. 

4*  The  ne^rli^once  of  a  guardian  in 
leaving^  certificates  of  stock  indorsed  with 
her  signature  in  a  bank  for  safe  keeping  is  not 
the  proximate  cause  of  the  advance  of  money 
upon  them  to  a  cashier  of  the  bank  who  feloni- 
ously takes  them,  since  this  criminal  conduct 
could  not  reasonably  be  anticipated. 

6.  The  decree  of  a  probate  court  order- 
ing the  sale  by  a  guardian  of  shares  of 
stock  owned  by  infants  is  void,  when  it  was 
made  without  any  notice  to  them  or  to  the  guar- 
dian, upon  a  petition  signed  in  the  guardian ^s 
name  without  any  authority. 

(June  16, 1897.) 

APPEAL  by  defendants  Gray  et  al.  from 
iudgmenis  of  the  Supreme  Judicial  Court 
for  Suffolk  County  in  favor  of  plaintiffs  in  a 
suit  brought  to  reach  certain  shares  of  stock  in 
the  Boston  &  Albany  Railroad  Company,  which 
belonged  to  the  plaintiffs,  who  were  minors, 
but  which  had  been  wrongfully  transferred 
until  they  reached  the  possession  of  appellants. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Henry  S.  Dewey*  for  appellants: 

By  the  signing  in  blank  of  the  transfer  in- 
dorsed upon  the  certificates,  and  by  the  deliv- 
ery of  the  certificates  so  indorsed,  a  valid  trans- 
fer of  the  title  to  the  stock  was  effected,  by 
which  both  the  guardian  and  the  wards  are 
bound. 

Ajidreics  v.  Worcester,  N.  &  R.  R.  Co,  159 
Mass.  64;  Central  JSat,  Bank  v.  Williston,  138 
Mass,  244;  Fitchburg  Sav  Hanky.  Ti^r/ey,  134 
Mass.  239;  Stone  v.  Hackeit,  12  Gray.  227. 

At  common  law,  a  guardian  may  sell  the  per- 
sonal property  of  his  ward  without  obtaining 


Note.— As  to  etrect  of  signature  to  prevent  de- 
nial of  liability  on  raised  negotiable  paper,  see  nofe 
to  Exchange  Nat.  Bank  v.  Bank  of  Little  Hock  (C. 
C.  App.  8th  C.)  2S  L.  R.  A.  688. 
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I  any  special  license  or  authority,  and  a  bona 
fide  purchaser  from  him  of  such  property  is 
protected  and  is  entitled  to  the  property,  even 
though  the  guardian  misappropriates  the  pro- 
ceeds of  the  sale;  and  this  rule  applies  to  shares 
of  stock. 

2  Kent,  Com.  18th  ed.  *228,  and  note  id); 
Ellis  V.  Proprietors  oj  Essex  Merrimack  Bridge, 
2  Pick.  243;  Field  v.  Schieffelin,  7  Johns.  Ch. 
150,  11  Am.  Dec.  441;  Bank  of  Virginia  v. 
Craig,  6  Leigh,  399;  Lamar  v.  Micou,  112  U. 
S.  452,  28  L.  ed.  751;  Maclap  v.  Equitable  Life 
Assvr.  Soe.  152  U.  S.  499,  38  L.  ed.  528. 

The  statute  of  this  commonwealth  relating 
to  the  granting  by  the  probate  courts  of  au- 
thority for  the  sale  of  personal  property  by 
guardians  does  not  change  the  rule  of  common 
law  as  to  the  power  of  the  guardian  to  sell:  for 
this  statute  is  permissive,  and  not  restrictive, 
and  the  purpose  is  only  to  provide  a  mode  by 
which  the  guardian  may  obtain  in  advance  a 
judicial  approval  of  the  sale. 

Pub.  Stat.  chap.  189,  ^  38;  WaUace  v.  Holmes, 
9  Blatchf.  65;  May  v.  Skiniier,  149  Mas®.  875; 
Maday  v.  Equitable  Life  Assur.  Soe.  152  U.  S. 
499,  88  L.  ed.  528.  And  see  Report  of  Com- 
missioners on  Revision  of  183G,  notes  to  chap. 
79,  §22,  chap.  69,  ^  11. 

It  is  within  the  power  of  an  executor  or  ad- 
ministrator to  pledge  shares  of  stock  belonging 
to  the  estate,  and  the  pledgee  is  protected,  even 
though  he  knew  that  the  executor  pledged  it 
as  an  executor 

Cook,  Stock  &  Stockholders,  8d  ed.  §  474. 
and  cases  cited;  Ooodwin  v.  American  Sat. 
Bank,  48  Conn.  550;  Wood*s  Ajipeal,  92  Pa. 
379;  C^irter  v.  Manufaeturert^  I\'at.  Bank,  71 
Me.  448,  36  Am.  Rep.  338;  Gottberg  v.  Unit^ 
States  Nat,  Bank,  131  N.  Y  595. 

A  guardian  cannot  properly,  or  even  legally, 
take  in  his  own  name  a  certificate  of  stock  be- 
longing to  his  ward. 

The  guardian  has  no  title. 

Hicks  V.  Chapman,  10  Allen,  468;  RoUins  v. 
Marsh,  128  Mass.  116;  Harding  v.  Weld,  138 
Mass. '587;  Willwerth  v.  Leonard,  150  Mass. 
277. 

Estoppel  in  pais  arises  * 'independently  of 
contract,  from  act  or  conduct  which  has  in- 
duced a  change  of  position  in  accordaDce  with 
the  real  or  apparent  intention  of  the  party 
against  whom  the  estoppel  is  alleged." 

Bigelow,  Estoppel,  5th  ed.  8.  453. 

Whore  a  pledgee  of  certificates  of  stock  in- 
dorsed in  blank  takes  the  certificates  and  sells 
or  pledges  them  to  another,  who  takes  such 
certificates  in  good  faith  and  for  value  and 
without  notice  that  his  vendor  or  pledgeor  held 
them  as  a  pledge,  the  purchaser  or  pledgee 
from  the  pledgee  is  as  fully  protected  ra  his 
rights  as  though  the  person  with  whom  he  dealt 
was  the  absolute  owner  of  the  stock. 

The  pledgeor  of  stock  has  practically  no  pro- 
tection as  to  his  stock  except  the  honesty  and 
responsibility  of  his  pledgee.  The  bona  fide 
purchaser  or  pledgee  from  the  pledgee  is 
equally  protected  whether  the  certificates  of 
stock  are  indorsed  by  the  pledgeor  or  vendor, 
or  are  indorsed  in  blank  by  some  previous 
holder. 
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Cook,  Stock  &  Stockholders,  3d  ed.  §  478, 
and  cases  cited;  McNeil  v.  Tenth  Nat.  Bank, 
46  N.  Y.  825,  7  Am.  Rep.  841;  JarvU  v.  Rog- 
ers,  18  Mass.  105;  Commercial  Bank  v.  Kort- 
right,  22  Wend.  348,  34  Am.  Dec.  317;  Moore 
V.  Metropolitan  Nat  Bank,  55  N.  Y.  41.  14 
Am.  Rep.  173;  Wood's  Appeal.  92  Pa.  379;  Fat- 
man  V.  Lobach,  1  Duer,  854;  Gasn  v.  Hampton^ 
16  Nev.  185;  Mount  Holly  L.  <fc-  M.  Turnp.  Co. 
V.  Ferree,  17  N.  J.  Eq.  117;  Otis  v.  Gardner, 
105  111.  436;  Cherry  v.  Frost,  7  Lea,  1;  Frail 
V.  Tilt,  28  N.  J.  Eq.  479;  Colonial  Bank  v. 
Carfy,  L.  R.  15  App.  Cas.  267;  Barstow  y.  Sav- 
age Min.  Co.  64  Cal.  888,  49  Am.  Rep.  705; 
£ast  Birmingham  Land  Co.  v.  Dennis,  85  Ala. 
565,  2  L.  R.  A.  886;  Pennsylvania  R.  Co.'s 
Appeal,  86  Pa.  80. 

The  assignment  of  the  certificate  of  stock 
estops  the  transferrer  from  claiming  any  fur- 
ther title  in.  the  stock  as  against  subsequent 
bona  fide  transferees,  although  such  assign- 
ment be  not  registered. 

Cook,  Stock  &  Stockholders,  8d  ed.  §  378, 
and  cases  cited. 

The  decree  of  the  probate  court  having  juris- 
diction over  the  parties  and  the  subject  matter, 
authorizing  the  sale  of  the  stock,  is  conclusive, 
and  cannot  be  attacked  in  any  collateral  pro- 
ceedings; not  even  could  it  be  attacked  in  a 
court  of  equity  for  fraud. 

Waters  v.  Stickiuy,  12  Allen,  1,  90  Am.  Dec. 
122;  Pierce  v.  Prescott,  128  Mass.  140:  McKim 
V.  Doane,  137  Mass.  195;  Mooney  v.  Hinds,  160 
Mass.  469. 

Messrs.  R.  Foster  and  H.  J.  Ryan  for 
appellees. 

Knowlton,  J.,  delivered  the  opinion  of  the 
court: 

Each  of  the  plaintiffs  is  the  owner  of  stock 
in  the  Boston  &  Albany  Railroad  Company, 
represented  by  certificates  in  the  possession  of 
Gray,  Dewey,  &  Co ,  the  defendants.  The 
plaintiff  in  the  first  case  owned  two  certificates, 
—one  for  nineteen  shares,  and  one  for  twelve 
shares, — both  of  which  passed  into  the  hands  of 
the  appellants,  and  were  surrendered  by  them 
in  exchange  for  a  new  certificate  for  thirty-one 
shares,  issued  in  their  own  names.  The  plain- 
tiff in  the  second  case  is  the  owner  of  one  cer- 
tificate for  twelve  shares,  which  the  defendants 
received,  and  which  has  not  been  surrendered. 
Both  of  the  plaintiffs  are  minors,  and  their  re- 
spective certificates  were  made  in  their  own 
names.  These  certificates  were  deposited  for 
safe  keeping  by  their  mother,  who  was  their 
guardian,  in  the  Pittsfield  National  Bank. 
While  the  certificates  were  in  the  bank,  the 
guardian  borrowed  money  from  the  bank  for 
her  personal  use,  for  which  she  gave  her  notes, 
and  at  the  same  time  signed  upon  tbe  back  of 
each  of  her  son's  certificates  a  blank  form  of 
transfer,  with  a  signature  as  follows:  *'8imon 
John  O'Herron,  by  Mrs.  Catherine  O'Herron, 
Guardian."  In  like  manner,  on  ber  daughter's 
certificate,  she  signed  with  the  signature, 
•*Nora  L.  O'Herron,  by  Mrs.  Catherine  O'Her- 
ron, Guardian,"  and  left  the  certificates  as  col- 
lateral security  for  the  payment  of  her  notes. 
This  transaction  occurred  on  or  about  Decem- 
ber 17,  1889.  On  or  about  December  20, 
1B89,  the  cashier  of  the  bank,  one  Francis, 
who  had  access  to  the  vault  where  these  certifi- 
40L.R.  A. 


cates  were  kept,  took  them,  without  authority 
from  anybody,  and  delivered  them  to  tbe  de- 
fendants as  security  for  one  of  his  personal 
debts.  In  May,  1890,  the  guardian  paid  her 
notes  at  the  bank.  Some  time  in  the  year  1891, 
the  defendants  took  the  two  certificates  stand- 
ing in  the  name  of  Simon  John  O'Herron  to 
the  ofiice  of  the  Boston  &  Albany  Railroad 
Company,  and  asked  to  transfer  the  stock, 
and  have  a  new  certificate  issued  in  their  own 
names.  The  corporation  refused  to  permit  a 
transfer  of  the  stock  or  the  issue  of  new  certifi- 
cates, without  a  decree  of  the  probate  court  au- 
thorizing the  sale  of  the  stock.  Thereupon  the 
defendants  requested  Francis  to  procure  such 
a  decree.  He  then  had  a  petition  prepared  by 
the  register  of  the  probate  court  for  the  county 
of  Berkshire,  in  the  name  of  the  guardian, 
praying  for  leave  to  sell  and  transfer  the  cer- 
tificates, and  he  signed  the  petition  as  follows: 
"Catherine  O'Herron.  Guardian,  by  E.  8. 
Francis."  On  this  petition,  on  July  21,  1891. 
the  probate  court  issued  a  decree  in  the  usual 
form,  authorizing  tbe  guardian  to  sell  or 
transfer  the  whole  or  any  part  of  the  stock. 
All  this  was  done  without  notice  of  tbe  petition 
by  publication  or  otherwise,  either  to  the  plain- 
tiffs or  to  their  guardian,  and  without  the 
knowledge  of  either  of  them.  The  transfer  of 
the  stock  was  then  made  on  the  books  of  t^e 
Boston  &  Albany  Railroad  Company,  and  a 
new  certificate  for  thirty-one  shares  issued  to 
the  defendants.  Francis  continued  to  act  as 
cashier  of  the  bank  until  his  death,  by  suicide, 
on  or  about  July  27, 1893,  when  his  fraudulent 
conduct  was  discovered,  and  his  estate  was 
found  to  be  insolvent.  He  paid  the  dividends 
on  the  stock  to  the  plaintiffs'  guardian  regu- 
larly as  long  as  he  lived.  At  the  time  of  re- 
ceiving the^  certificates,  the  defendants  sup- 
posed that  Francis  was  rightfully  in  possession 
of  them,  and  tbey  had  no  notice  of  his  want  of 
authority  to  pledge  them,  except  the  form  of 
the  certificates  and  of  the  transfers.  The  ques- 
tion is  whether  the  defendants  acquired  a  good 
title  to  the  stock  as  against  the  plaintiffs.  It  is 
not  necessary  to  consider  the  original  claim  of 
the  bank  to  the  stock  as  security  for  the  loans 
to  the  guardian,  as  the  loans  were  paid.  It  is 
clear  that  the  guardian  had  no  right  to  pledge 
the  stock,  and  we  do  not  intimate  that  the  bank 
acquired  a  valid  title  to  it. 

Francis,  under  whom  the  defendants  de- 
rived their  title,  had  no  right  to  the  certificates, 
but  held  them  feloniously.  They  were  the 
general  property  of  the  plaintiffs,  and  the 
special  property  of  the  bank,  which  had  the  pos- 
session of  them  as  bailee.  Tbe  act  of  Francis 
in  taking  them,  and  pledging  tbem  as  his  own, 
if  not  larceny  at  common  law,  was  at  least 
embezzlement,  which,  by  our  statute,  is  deemed 
to  be  larceny.  Pub.  Stat.  chap.  203,  §§  37,  41. 
A  bona  fide  purchaser  for  value,  from  one  who 
has  taken  property  in  such  a  way,  acquires  no 
title  to  it.  The  only  exception  to  this  rule  is 
when  the  property  consists  of  negotiable  secu- 
rities. Heckle  V.  Lurvey,  101  Mass.  844,  345.  3 
Am.  Rep.  366;  Siwoner  v.  Holmes,  102  Mass. 
503,  507,  3  Am.  Rep.  491.  But  certificates  of 
stock,  even  when  indorsed  in  blank  for  the 
purpose  of  authorizing  the  making  of  an  in-  ' 
strument  of  transfer  over  the  signature,  are  not 
negotiable  securities.    This  is  settled  by  the 
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highest  authority.  Shaw  v.  Spencer,  100  Mass. 
382,  888.  1  Am.  Rep.  115.  97  Am.  Dec.  107; 
Shaw  V.  Merchants  Nat.  Rank,  101  U.  S.  557, 
565,  566,  25  L.  ed.  892:  Knox  v.  Eden  Musee 
Aynericain  Co.  148  X.  Y.  441.  31  L.  R.  A.  77»: 
Bangnr  Electric  Light  &  P.  Go.  v.  Robinson,  52 
Fed.  Rep.  520;  London  dt  C\  Bkg.  Co.  v.  I^n- 
don  d'  7?.  Plate  Bank,  L.  R.  20  Q.  B.  Div.'232. 
It  is  plaiD,  therefore,  that  the  derendants  can- 
not maintain  tbeir  claim  on  the  ground  that 
the  nature  of  the  property  takes  it  out  of  the 
general  rule  that  no  title  can  be  acquired  from 
one  who  has  no  title. 

•  It  is  contended  that  Stat.  1884,  chap.  229,  is 
applicable  to  these  cases.  If  we  assume  in  fa- 
vor of  the  defendants  that  this  statute  will 
protect  a  bona  fide  purchaser  or  pledgee  for 
value  to  whom  a  certificate  of  stock  has  been 
delivered  with  a  written  transfer  of  it,  or  a 
written  power  of  attorney  to  sell,  assign,  or 
transfer  it,  signed  by  the  owner,  it  does  not 
help  the  defendants.  The  signature  on  the 
back  of  these  certificates  was  not  that  of  the 
owner,  but  of  a  guardian  whose  trust  relation 
to  the  property  was  disclosed  on  the  face  of 
the  papers.  In  their  report  on  the  revision  of 
the  statutes  (1834),  the  commissioners  say,  in 
a  note  to  chapter  79,  §  22  (which  is  g  21  in 
the  final  enactment),  that  they  have  made  the 
provision  as  to  sales  of  property  by  guardians 
the  same  as  that  for  trustees  appointed  under 
wills.  The  provision  for  trustees  under  wills 
is  found  in  Rev,  Stat.  chap.  69,  §  11.  in  Gen. 
Stat.  chap.  100,  §  14,  and,  with  certain  broader 
provisions  from  more  recent  legislation,  in 
Pub.  Stat.  chap.  141,  g  20.  The  provision  in 
regard  to  guardians  is  found  in  Gen.  Stat, 
chap.  109,  $^  22.  As  a  part  of  the  history  of 
the  legislation,  see  also  Stat.  1817,  chap.  190, 
§  a5,  and  Stat.  1820,  chap.  54,  g  8.  It  is  the 
duty  of  one  purchasing  property  held  by  a 
trustee  to  ascertain  whether  the'  transaction 
appears  to  be  within  the  trustee's  authority. 
Atkinson  v.  Atkinson,  8  Allen,  15;  Shaw  v. 
Spencer,  100  Mass.  382,  1  Am.  Rep.  115,  97 
Am.  Dec.  107;  Loring  v.  Salisbtiry  Milts,  125 
Mass.  138;  Smith  v.  Btirgess.  133  Mass,  511: 
Loring  v.  Brodie,  134  Mass.  453:  Colonial  Bank 
V.  Ca^iy,  L.  R.  15  App.  Cas.  267:  Duncan  v. 
Jaudon,  15  Wall.  165,  21  L.  ed.  142. 

The  statute  does  not  protect  the  purchaser 
in  a  case  like  the  present. 

It  is  contended,  further,  that  the  plaintilTs 
are  estopped  from  reclaiming  their  property 
by  the  negligence  of  their  guardian  in  leaving 
their  certificates  at  the  bank,  indorsed  with 
her  signature.  The  principle  which  the  de 
fendants  invoked  is  not  applicable  to  the  facts. 
Negligence  which  will  work  an  estoppel  of 
this  kind  must  be  a  proximate  cause  of  the 
purchase  or  advancement  of  money  by  the 
holder  of  the  property,  and  must  enter  into 
the  transaction  itself.  Swan  v.  North  British 
Australasian  Co.  7  Hurlst.  &  N.  603,  2  Hurlst. 
&  C.  175;  Colonial  Bunk  v.  Cady,  L.  R.  15 
App.  Cas.  268,  282;  Baxendale  v.  Bennett,  L. 
R.  3  Q.  B.  Div.  525,  530;  Picker  v.  London 
County  Bkg.  Co,  L.  R.  18  Q.  B.  Div.  515;  Knox 
V.  Eden  Musee  Americain  Co.  148  N.  Y.  441, 
81  L.  R.  A.  779;  Arnold  v.  City  Bank,  L.  R. 
1  C.  P.  Div.  578,  587,  588;  Schofield  v.  Earl 
Londe^xyrough  [1895]  1  Q.  B.  586  [1896]  A. 
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C.  514;  Western  U.  Teleg,  Co.  v.  Dawnport,  97 
U.  S.  371,  24  L.  ed.  1049;  Bangor  Electric  Light 
&  P.  Co.  V.  Robinson,  52  Fed.  Rep.  520. 

If  the  negligence  is  such  as  might  be  an  ap- 
propriate foundation  for  an  action  at  law  to 
recover  damages  by  one  who  advances  his 
money,  it  may  be  availed  of  by  way  of  estop- 
pel, to  avoid  circuity  of  action.  But  the  facts 
of  this  case  fall  short  of  showing  such  negli- 
gence. The  guardian  intrusted  the  certificates 
10  a  national  bank  of  good  reputation.  Neiiher 
she  nor  anybody  else  had  any  reason  to  an- 
ticipate the  larceny  or  embezzlement  of  the 
property,  and  a  fraudulent  use  of  it,  to  de- 
ceive others,  by  a  trusted  officer  of  the  bank. 
She  had  no  reason  to  expect  that,  if  the  certifi- 
cates were  stolen,  anybody  would  take  ihem 
without  inquiring  whether,  as  trust  property, 
they  had  been  disposed  of  by  the  guardian  for 
the  benefit  of  her  wards.  The  conduct  of  the 
guardian  was  not  a  cause,  but  a  mere  condi- 
tion, of  the  defendants'  advance  of  money 
upon  the  faith  of  the  certificates.  A  criminal 
act  of  Francis  intervened  as  the  cause  of  the 
defendants'  loss;  and  this  the  guardian  had  no 
reason  to  anticipate. 

When  the  certificates  of  stock  came  into  the 
hands  of  the  defendants  they  showed  on  their 
face  that  they  had  not  been  assigned  or  trans- 
ferred Iby  their  owners,  but  only  by  one  who 
stood  in  a  relation  of  trust  to  the  owners. 
The  transfer  had  not  been  completed,  and  the 
stock  still  stood  in  the  names  of  the  plaintiffs 
on  the  books  of  the  corporation.  There  was 
only  a  signature  of  the  guardian  upon  each 
certificate,  appended  to  a  blank  which  con- 
tained nothing  to  show  the  nature  of  the 
transaction  by  which  it  came  into  the  hands 
of  Francis.  There  was  nothing  to  indicate 
that  the  plaintiffs  had  received  value  for  the 
stock.  Francis,  who  presented  the  ceri ificates, 
was  usine  them  solely  for  his  personal  benefit. 
On  the  face  of  the  paper  there  was  notice  to 
the  defendants  that  they  were  trust  property 
while  in  the  hands  of  the  guardian.  The  de- 
fendants were  put  upon  inquiry,  and  they  had 
no  right  to  receive  them  as  a  pledge  for  Fran- 
cis's debt,  without  at  least  having  information 
of  facts  which  would  warrant  them  in  believ- 
ing that  the  plaintiffs'  interests  had  been  pro- 
tected in  the  transaction  by  which  they  came 
into  the  hands  of  Francis.  Apparently  they 
made  no  inquiry,  but  took  them  as  they  were, 
knowing  that  the  plaintiffs  were  to  receive 
nothing  from  the  disposition  which  Francis 
then  made  of  them.  We  are  of  opinion  that 
there  is  no  principle  of  estoppel  that  can  be 
invoked  in  favor  of  the  defendants  to  deprive 
the  plaintiffs  of  their  property. 

The  decree  of  the  probate  court  does  not 
give  effect  to  the  claim  of  the  defendants.  It 
was  not  made  until  long  after  the  transfer  to 
them.  It  purported  to  authorize  a  sale  of  the 
stock,  and  not  a  pledge  of  it,  much  less  a 
pledge  of  it  for  the  benefit  of  others  than  the 
plaintiffs.  But,  above  all,  the  probate  court 
acquired  no  jurisdiction  of  the  case  as  against 
the  plaintiffs.  No  case  nor  any  proper  party 
was  ever  before  the  court  in  ref^ard  to  the 
sale  of  the  stock.  The  unauthorized  signa- 
ture and  appearance  of  Francis  availed  noth- 
ing as  against  the  plaintiffs  or  their  guardian. 
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Jochumsen  v.  Suffolk  Sav.  Bank,  3  Allen,  87; 
JSeott  V.  MeNeal,  154  U.  S.  34,  46.  38  L.  ed. 
896,  901. 

The  fact  that  the  Piltsfield  National  Bank 
is  paying  the  expenses  of  the  plaintiffs'  litiga- 
tion is  immaterial.  The  plaintiffs  are  pro- 
ceeding in  their  own  rights  and  on  their  own 
equities.  They  may  elect  to  proceed  to  re- 
cover back  their  slock,  even  though  they 
might  have  a  different  kiod  of  remedy  ai^ainst 
the  bank.    There  is  nothing  in  law  or  in  eq- 


uity to  forbid  their  acceptance 
the  litigation  as  the  bank  may, 
terest,  choose  to  render  them 
privity  between  the  bank  and 
The  act  of  Francis  hj  which 
obtained  their  possession  was  a 
the  bank  and  the  plaintiffs,  as 
the  defendants. 
Decree  in  each  case  affirmed. 

Rehearing  denied. 


of  such  aid  in 
for  its  own  in- 
.  There  is  no 
the  appellants, 
the  appellants 
wrong  against 
well  as  against 


MISSOURI  SUPREME  COURT  (Division  1). 


BUSINESS  MEN'S  LEAGUE  et  al.,  Respts., 

V. 

James  R.  WADDILL.  Appt. 
( Mo ) 

1.  The  mere  possibility  of  injury  by  an 

unconstitutional  statute,  wbicb  may  prevent  in- 
surance companies  from  makiuff  sucb  contracts 
as  persons  mlyht  otherwise  procure  tbem  to 
make,  will  not  authorize  injuncrive  relief  in  be- 
half of  those  who  wish  such  contracts. 

2.  An  isjiinctioii  against  the  approval 
by  the  superintendent  of  the  insurance 
department  of  a  uniform  policy  of  insur- 
ance,under a  statute  which  is  alleged  to  be  uncon- 
stitutional as  an  attempt  to  delegate  to  him  legis- 
lative powers,  cannot  be  granted  on  behalf  of 
individuals  in  order  to  protect  them  in  the  right 
to  make  contracts  of  insurance  to  suit  their  vary- 
ing' needs  and  circumstances,  as  the  statute,  if 
unconstitutional,  cannot  stand  in  the  way  of  any 
contracts  that  may  be  made. 

(April  1, 1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St.  Louis 
in  favor  of  plaintiffs  in  a  suit  to  prevent  the 
•  superintendent  of  insurance  from  approving?  a 
form  for  a  uniform  insurance  policy.  Be- 
fjersed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fyke,  Yates,  &  Fyke*  for  api)el- 
lant: 

The  petition  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

No  facts  are  alleged  which  show  that  any 
property  right  of  plain tiflfs  will  be  in  any  man- 
ner affected  by  the  threatened  action  of  defend- 
ant. Moreover,  the  petition  should  show  a 
particular  injury  to  plaintiffs  distinct  from  that 
which  they  might  suffer  in'  common  with  the 
public. 

10  Am.  &  Eng.  Enc.  Law,  pp.  783,  796;  Uo- 
Telwan  v.  Kansas  City  Horse  R.  Co.  79  Mo.  632; 
Seager  v.  Kankakee  County,  102  III.  669. 

Courts  of  equity  will  not  enjoin  the  acts  of 
executive  officers  of  the  government  within  the 


Note.— For  power  to  prepare  standard  insurance 
policy,  see  O'Neil  v.  American  F.  Ins,  Co.  (Pa.)  28 
L.  R.  A.  715;  Anderson  v.  Manchester  F.  Assur.  Co. 
(Minn.)  28  L.  H.  A.  600;  and  Dowling  v.  Lancashire 
Ins.  Co.  (Wis.)  31  L.  R.  A.  112. 
40  L.  H.  A. 


scope  of  their  authority,  in  a  matter  resting 
in  their  jurisdiction  ;  nor  will  state  officers 
be  restrained  from  enforcing  a  law  of  the  state 
merely  upon  the  ground  of  its  alleged  uncon- 
stitutionality. 

2  High.  loj.  2d  ed.  §  1826,  p.  871;  Gibbs  v. 
Oreen,  54  Miss.  593;  Mississippi  v.  Johnson,  4 
Wall.  475,  18  L.  ed.  487;  Dwelling- House  Ins. 
Go.  V.  mUUr,  40  Kan.  561. 

The  state  has  the  right  to  prescribe  the  con- 
ditions upon  which  dre  insurance  companies 
may  do  business  in  this  state;  the  state  can 
prescribe  what  their  contracts  may  or  may  not 
contain. 

Daggs  v.  Orient  Ins.  Co.  186  Mo.  882,  35  L. 
R.  A.  227. 

Injunction  will  not  lie,  because  a  court  of 
equity  will  not  lend  its  aid  by  injunction  for 
the  enforcement  of  right  or  the  prevention  of 
wrong  in  the  abstract  and  unconnected  with 
any  injury  or  damage  to  the  person  seeking  the 
relief. 

1  High,  Inj.  2d  ed.  ^5  1,  p.  2. 

Messrs.  Orr,  Christie,  Bates,  &  Bruce, 
for  respondents: 

The  act  of  the  legislature  authorizing  the  su- 
perintendent of  the  insurance  department  to 
approve  a  form  of  fire  insurance  policy  for  use 
in  the  state  of  Missouri  to  the  exclusion  of  all 
other  forms  was  an  attempted  delegation  of 
legislative  power,  and  was  therefore  unconsti- 
tutional and  void. 

Mo.  Const,  art.  4,  §  1;  O'Neil  v.  Ajnerican 
F.  Ins.  Co.  166  Pa.  72,  26  L.  R.  A.  715;  Dow- 
ling v.  Lancashire  Ins.  Co.  92  Wis.  63,  81  L. 
R.  A.  112;  Anderson  v.  Manchester  F.  Assvr. 
Co.  59  Minn.  191,  28  L.  R.  A.  609;  Locke's  Ap- 
peal^ 72  Pa.  491,  18  Am.  Rep.  716;  Cincinnati, 
W.  dt  Z.  R.  Co.  V.  Clinton,  County  Comrs.  1 
Ohio  St.  88;  Field  v.  Clark,  148  U.'S.  650,  681- 
694,  36  L.  ed.  294,  «06  310. 

The  respondents,  being  residents  and  prop- 
erty owners,  had  such  a  property  interest  in 
the  right  to  contract  freely  for  fire  insurance 
(as  authorized  by  law)  that  they  were  compe- 
tent to  sue,  for  themselves  and  for  all  others 
similarly  situated,  to  restrain  the  appellant 
from  so  acting  in  excess  of  his  powers  under 
color  of  official  authority,  as  to  impair,  violate, 
or  interfere  with  such  right  of  contract. 

People  V.  Canal  Board,  55  N.  Y.  390;  Wood 
V.  Brooklyn,  14  Barb.  425;  2  High,  Inj.  8d  ed. 
ii§  1308,  1309,  pp.  1023,  1024.  and  cases  cited; 
1  Beach,  Pub.  Corp.  §  631,  note  2;  Newmeyer 
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V.  Missouri  cfe  M.  R.  Co.  52  Mo.  81,  14  Am. 
Rep.  394;  Matthis  v.  Cameron,  6iJ  Mo.  506; 
Ranney  v.  Bader,  67  Mo.  476;  Wagner  v.  Meety, 
69  Mo.  150;  Dennison  v.  Kansas,  95  Mo.  416; 
Lilly  V.  Tobbein,  103  Mo.  488;  Cummiiiys  v.  /^^ 
Xottw,  90  Mo.  259. 

Williams*  J.,  delivered  the  opiDion  of  the 
court: 

PlaintiflFs  seek  an  injunction  to  prevent  the 
superintendent  of  the  insurance  department 
from  approving,  under  the  act  of  March  18, 
1895  (Acts  1895,  p.  194)  a  uniform  policy  of 
insurance,  to  he  used,  to  the  exclusion  of  all 
other  forms,  by  the  fire  insurance  companies 
doing  business  in  this  state.  It  is  claimed  that 
said  act  attempts  to  delegate  legislative  powers 
to  said  superintendent,  and  is  therefore  un- 
constitutional and  void.  The  petition  charges 
that  defendant,  who  was  such  superintendent 
at  the  time  this  suit  was  begun,  was  about  to 
approve  and  promulgate,  by  authority  of  said 
act,  a  form  of  policy  to  be  used  to  the  exclu- 
sion of  all  others  by  the  fire  insurance  com- 
panies doing  business  in  Missouri;  that,  when 
80  approved,  he  would  forthwith  officially 
advise  all  such  companies,  or  "indicate  to 
them  expressly  or  by  necessary  implication, 
that  from  and  after  the  1st  day  of  January, 
1896,  it  would  be  unlawful  for  them,  and  each 
of  them,  to  issue  in  this  state  any  fire  or  light- 
ning policy  which  did  not  embrace,  and  in  all 
respects  conform  to,  the  said  exclusive  form 
which  the  said  superintendent  was  so  threaten- 
ing tx)  approve  and  promulgate."  It  is  alleged 
that  the  effect  of  such  action  will  be  to  force, 
induce,  or  enable  such  companies  to  employ 
Bald  form,  to  the  exclusion  of  all  others,  under 
color  of  lawful  authority  or  leeral  requirement, 
and  thus  impose  upon  plaintiffs  and  all  others 
similarly  situated  harsh,  unfair,  and  unjust 
conditions  in  their  contracts  of  insurance,  and 
cause  them  serious  and  substantial  damages. 
Plaintiffs  are  alleged,  in  the  petition,  to  be 
owners  of  property  of  great  value  in  the  city 
of  St.  Louis.  Some  of  them  are  wholesale 
merchants,  who  carry  large  stocks,  and  are  in 
the  habit  of  keeping  the  same  insured.  It  is 
further  slated  that  plaintiffs  had  been  accus- 
tomed to  make  contracts  of  insurance  contain- 
ing such  terms  and  conditions  as  their  situation 
demanded,  and  that  they  had  the  right  so  to 
do.  It  is  also  alleged  that  the  threatened 
action  of  defendant  will  deprive  tbem  of  that 
privilege,  and  prevent  them  from  making  con- 
tracts of  insurance  to  suit  their  varying  needs 
and  circumstances,  in  accordance  with  the 
rules  and  requirements  of  the  insurance  com 
panics  and  the  valid  laws  of  the  state,  and  that 
they  will  thereby  be  deprived  of  a  valuable 
property  right.  An  objection  to  the  introduc- 
tion of  any  evidence  under  this  petition  was 
interposed  by  defendant  and  overruled.  The 
circuit  court  granted  a  perpetual  injunction, 
and  from  that  decree  defendant  has  appealed, 
40  L.  R.  A. 


and  renews  the  point  here  that  the  petition 
fails  to  state  a  cause  of  action. 

The  first  question  that  arises  for  determina- 
tion is  whether  plaintiffs  have  any  standing, 
in  equity.  lo  maintain  this  suit.  They  do  not 
charge  that  defendant  was  about  to  interfere 
directly  with  any  contract  which  they  had 
made  or  were  intending  to  make.  Their  real 
complaint,  stripped  of  all  unnecessary  matters, 
is  that  the  above-recited  act  of  the  legislature 
is  unconstitutional;  that,  nevertheless,  defend- 
ant is  about  to  approve  a  form  of  policy  under 
it.  If  he  does  so,  they  say,  the  insurance 
companies  will,  either  under  the  erroneous 
belief  that  such  action  is  binding  upon  them, 
or  because  they  prefer  to  adopi  such  form, 
refuse  to  issue  any  other  kind  of  policy,  and, 
by  such  conduct  of  the  companies,  under  the 
guise  of  obedience  to  said  act,  plaintiffs  may 
be  not  able  to  make  contracts  of  insurance, 
which  they  otherwise  might  make.  We  know 
of  no  principle  that  will  authorize  a  party  to 
contest  the  validiu  of  a  legislative  act.  and 
enjoin  an  oflacer  from  carrying  out  its  pro- 
visions, simply  in  onier  that  another  person 
may  thereby  have  the  opportunity  to  make  a 
more  favorable  contract  with  him.  i^te  v. 
Hathaway,  106  Mo.  236.  Yet  this  seems  to  be 
plaintiff's  attitude  in  this  case.  ''Injury,  ma- 
terial and  actual,  not  fanciful,  theoretical,  or 
merely  possible,  must  be  shown  as  the  neces- 
sary or  probable  results  of  the  action  sought 
to  be  restrained."  People  v.  Canal  Hoards  55 
N.  Y.  390.  There  is  no  analogy  between  this 
case  and  Newmeyer  v.  Missouri  dt  M.  R.  Co, 
52  Mo.  81,  14  Am.  Rep.  94.  cited  by  respond- 
ent, and  the  hne  of  cases  similar  to  that,  where 
it  is  decided  that  a  taxpayer  may  restrain  the 
illegal  action  of  county  courts,  whereby  the 
public  burdens,  of  which  he  must  bear  a  part, 
are  increased.  It  will  be  noted,  also,  that  all 
cases  cited  by  respondents  to  show  that  it  is  a 
delegation  of  legislative  power  to  authorize  the 
superintendent  of  insurance  to  prescribe  the 
terms  and  conditions  to  be  inserted  in  such 
policies  were  suits  upon  actual  contracts  of 
insurance,  and  were  not  proceedings  to  pre- 
vent possible  future  injury.  0*Netl  y.  Ameri- 
can K  Ins.  Co,  166  Pa.  72.  26  L.  R.  A.  715: 
Anderson  v.  Manchester  F.  Assur.  Co,  59  Minn. 
182,  28  L.  R.  A.  609;  Dowling  v.  Lancashire 
Ins,  Co.  92  Wis.  63,  31  L.  R.  A.  112.  If  the 
act  is  uncionstitutional,  it  cannot  stand  in  the 
way  of  any  contracts  plaintiffs  may  make. 
The  mere  possibility  of  injury  to  them  because 
they  may  be  unable  to  find  companies  that  will 
contract  with  them  upon  satisfactory  terms 
cannot  authorize  injunctive  relief  in  their  be- 
half. The  action  of  the  circuit  court  in  mak- 
ing the  injunction  perpetual  was  erroneous. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dissolve  the  injunction  and 
dismiss  the  bill. 

All  concur. 
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Andrew    8.    GRAHAM.   Hff,    in  Eir., 

V, 

William  W.   SMITH. 

*The  owner  of  a  do^r  bas  such  a  prop- 
erty in  it  as  will  enable  him  to  maintain  an  ac  • 
tion  of  trover  for  its  recover}-  in  caae  of  its 
wrongful  conTersion. 

(Marcb  8, 1807.) 

ERROR  to  the  Superior  Court  for  Richmond 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  of  trover  for  the  alleged 
wrongful  conversion  of  a  dog.     Affirmed. 

The  suit  was  brought  in  a  mat^istrate's  court, 
where  the  property  and  its  value  were  duly 
described.  Defendant  demurred  because  the 
dog  was  not  property  for  civil  purposes,  and 
could  not  be  the  subject  of  conversion,  and  be- 

*Headnote  by  Little,  J. 


cause  plaintiff's  remedy,  if  any,  was  by  pos- 
sessory warrant,  and  not  in  trover.  The  mag- 
istrate overruled  this  demurrer,  and  his  de- 
cision was  sustained  by  the  superior  court. 

Further  facts  appear  in  the  opinion. 

Mr.  William  D.  Van  Pelt  for  plaintiff 
in  error. 

Mr.  Samnel  F.  Garlinerton  for  defend- 
ant in  error: 

Property  may  exist  in  all  animals,  birds,  and 
fishes,  and  a  civil  action  may  be  maintained 
for  their  recovery. 

Ga.  Code  1882.  §  2240;  Manning  v.  Mitch- 
eriion,  69  Ga.  447.  47  Am.  Rep.  764;  2  Kent, 
Com.  pp.  349.  850;  Anderson.  Law  Diet. 
Dop8,  73:  1  Am.  &  Eng.  Enc.  Law,  p.  573. 

Trover  will  lie  for  the  recovery  of  a  dog. 

Cummings  v.  Perham^  1  Met.  555;  Binstead 
v.Buck,  2  W.  Bl.  1117:  1  Am.  &  Eng.  Enc. 
Law,  p.  573;  Anderson,  Law  Diet.  372;  4  Bl. 
Com  236. 

In  the  American  courts  dogs  have  been  held 
to  be  a  species  of  property,  and  entitled  to  less 


Note.— Properti/  rUjhVs  in  dogs. 

I.  OenerdUy. 
II.  Actions  of  trover^  replevin^  and  treepcus. 

III.  Actions againHtCi/mmuncarr tern. 

IV.  Actitms  fi)r  injuries  to  dogs  hu  railroad  and 

street  ears. 
V.  Right  to  kill  dogs. 

a.  Polict  iMmtr. 

b.  Unlawfully  killing  dogs, 

c.  Barking  and  hou)ling  dogs. 

d.  Dangerous  dogs. 

e.  Ti^espassing  df>gs. 

f.  SheepkUHng dogs. 

g.  Dogs  chasing  oth&r  animals, 
h.  Dogs  *"at  large.'^ 

i.  Killing  a  dog  by  mistake. 
VI.  Criminal  actions  for  injuries  to  dogs. 
VII.  Larceny  and  obtaining  a  dog  by  false  pre- 
tenses. 
VIIL  Value. 
IX.  As  to  license  and  tax  lavx. 

a.  Generally. 

b.  Taking  property  without  due  prwess  of 

law. 

I.  OenertUly. 

It  seems  that  at  common  law  the  owner  of  a  doir 
had  the  same  right  of  property  in  It  aa  be  had  in 
any  other  property,  except  in  oases  of  larceny,  and 
as  to  this  the  statute  of  10  Geo.  III.,  chap.  18,  re- 
moved the  exception. 

The  owner  of  a  doir  has  such  a  riirht  of  property 
In  the  animal  that  be  may  maintain  an  action 
agrainst  anyone  unlawfully  injurlnfr  or  kiUinir  him. 
fiome  cases  gro  so  far  as  to  bold  that,  under  the  po- 
lice power  to  kill,  the  owner  cannot  be  deprived  of 
his  dog  without  a  trial  of  his  riirht  of  property 
g-uaranteed  by  the  Constitution,  but  there  is  some 
conflict  of  authority  on  this  question.  Tbe  owner 
may  maintain  an  action  of  trover,  replevin,  or  tre»- 
pass  against  anyone  taking  his  dog  and  convertintr 
him  to  his  own  use,  as  in  Graham  v.  Smith.  The 
^wner  may  recover  the  value  of  his  dog  lost 
through  the  negligence  of  a  common  carrier.  As 
to  the  right  to  maintain  an  action  for  injuries 
caused  by  railroad  trains  to  a  dog  on  the  track, 
there  is  some  confliut  of  autbority,  due  largely  to 
the  fact  of  tbe  propensity  of  the  dog  to  roam,  its 
lofltinct  and  ability  to  escape  from  danger,  and  the 
inconvenienoe  which  would  be  caused  by  stopping 
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trains.  Many  of  the  states  by  statute  have  made 
dog  stealing  larceny,  and  some  have  construed 
statutes  against  taking  goods  or  otber  property  to 
include  dogs,  hut  upon  this  question  there  is  some 
conflict.  At  common  law  a  prosecution  for  ma- 
licious mischief  could  be  had  for  maliciously  killing 
a  dog.  The  license  laws  of  tbe  states  are  generally 
held  not  to  be  tax  laws  or  a  double  taxing,  but 
witbin  the  police  powers  of  the  state,  although 
some  states  provide  for  a  tax  upon  dogs  as  prop- 
erty. 

In  Hurley  v.  State.  30  Tex.  App.  338,  the  court 
adopted  the  language  in  the  dissenting  opinion  of 
State  v.  Harriman,  75  Me.  .562,  46  Am.  Rep.  423,  and 
said  that  '*a  dog  is  tbe  subject  of  ownership.  Tres- 
pass will  lie  for  an  injury  to  him.  Trover  is  main- 
tainable for  his  conversion.  Replevin  will  restore 
him  to  tbe  possession  of  his  masUT.  He  may  be 
bought  and  sold.  An  action  may  be  had  for  hia 
price.  The  owner  has  all  tbe  remedies  for  the  vin- 
dication of  his  rights  of  property  in  this  animal  as 
In  any  other  species  of  personal  property  he  may 
possess.  He  is  a  domestic  animal.  From  tbe  time 
of  tbe  pj-ramids  to  the  present  day,  from  the 
frozen  pole  to  the  torrid  zone,  wherever  man  hag 
been,  there  has  been  his  dog.  Cuvier  has  asserted 
that  the  dog  was  perbaps  necessary  for  the  estab- 
lishment of  civil  society,  and  that  a  little  reflection 
will  convince  us  that  barbarous  nations  owe  much 
of  their  eiviliztition  above  the  brute  to  the  posses- 
sion of  tbe  dog.  ...  It  may  be  said  that  he  was 
fcriv  naturce;  but  all  animals,  naturalists  say,  were 
originally  ferce  natura\  but  have  been  reclaimed  by 
man,  as  horses,  sbeep,  or  cattle:  but,  however 
tamed,  tbey  have  never,  like  tbe  dog.  become  do- 
mesticated in  the  home,  under  the  roof,  and  by  the 
fireside  of  their  masters." 

"Large  amounts  of  money  are  now  Invested  in 
dogs,  and  they  are  largely  the  subjects  of  trade  and 
trafiBc.  In  many  ways  they  are  put  to  useful  serv- 
ice, and,  so  far  as  pertains  to  their  ownership  aa 
personal  property,  they  possess  all  the  attributes  of 
otber  personal  property."  Mullaly  v.  People.  86  N. 
Y.  3«5. 

In  State  v.  Sumner,  2  Ind.  377,  it  was  said:  **A 
man,  therefore,  at  common  law  may  have  an  ab- 
solute property  in  him." 

In  Dodson  v.  Mock,  20  N.  C.  (4  Dev.  &  B.  L.)  146, 
32  Am.  Dec.  677,  it  was  said  that  dogs  belong  to  that 
class  of  domiciled  animals  which  tbe  law  recognizes 
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legal  resrard  and  protection  than  more  harmless 
and  useful  animals,  although  an  action  for  in- 
jury may  be  maintained  by  their  owner. 

Woolfy.  Chalker,  31  Conn.  121,  81  Am.  Dec. 
175;  Ten  Uapen  v.Walker,  96  Mich.  236;  Dei- 
ligmann  v.  Rose,  81  Tex.  222,  13  L.  R.  A.  272; 
Wheatley  v.  Harris,  4  Sneed,468.  70  Am.  Dec. 
258;  Johnson  v.  McConnell,  80  Cal.  515;  Brown 
V.  Carpenter,  26  Vt.  638.  62  Am.  Dec.  603; 
Parker  v.  Mise,  27  Ala.  480,  62  Am.  Dec.  776; 
Dunlap  y.  Snyder,  17  Barb.  561;  Harrington 
V.  Miks,  11  Kan.  480,  15  Am.  Rep.  355; 
AldHch  V.  Wright,  53  N.  H.  398.  16  Am.  Rep. 
355;  Findlay  v.  Bear,  8  Serg.  &  R.  571:  Put 
nam  v.  Payne,  13  Johns.  312;  Blair  y.  Fore- 
hand,  100  Mass.  136,  1  Am.  Rep.  94,  97  Am. 
Dec.  82;  Perry  v.  PJiipps,  32  N.  C.  (10  Ired. 
L.)  259,  51  Am.  Dec.  387. 

As  a  requisite  for  the  maintenance  of  larceny 
the  state  must  allege  the  value  of  the  thing 
stolen,  and  prove  it. 

Davis  y.  State,  40  Ga.  229;  Roberts  v.  State, 


55  Ga.  221;  Eduards  v.  State,  69  Ga,  788; 
Smith  V.  State,  95  Ga.  460. 

Where  possessory  warrant  will  lie,  trover 
will  lie. 

6  Wait,  Act.  &  Def.  pp.  128,  155. 

Little»  J.,  delivered  the  opinion  of  the 
court: 

The  official  report  states  the  facts.  It  is 
somewhat  difficult  to  determine  the  status  of 
the  dog  as  property  in  this  state.  It  is  not 
difficult  to  show  that  the  owner  has  a  property 
right  in  the  animal,  but  it  is  difficult  to  define 
the  nature  and  extent  of  it.  This  right  seems 
to  be  better  defined  at  common  law  than  it  is  by 
the  construction  which  this  court  has  put  upon 
our  statutes.  Our  Constitution  (art.  7,  §  2, 
•"  1)  impliedly  recognizes  dogs  as  property. 
It  provides  that  the  general  assembly  mny 
impose  a  tax  upon  such  domestic  animals  as, 
from  their  nature  and  habits,  are  destructive 
of  other  property.     It  is  true  that  this  power 


as  property,  and  whatever  It  recoifnizes  as  property 
It  will  protect  from  iDvasion,  by  civil  action  on  the 
part  of  the  owner. 

In  Harrlngrton  v.  Miles.  11  Kan.  481,  15  Am.  Rep. 
855,  it  was  eaid:  "That  a  do?  was  property  was 
conceded  at  common  law,  as  also  that  the  owner 
might  maintain  a  civil  action  for  its  lose." 

In  Mowery  v.  Salisbury,  83  N.  C.  175,  it  was  said 
that  "property  in  dog's  is  recognized  by  the  law  and 
protected  against  wanton  and  needless  injury,  and 
a  civil  action  for  damages  may  be  maintained." 

In  Kx  ixirte  Cooper,  3  Tex.  A  pp.  489,  30  Am.  Rep. 
152,  it  was  said:  "In  some  of  the  states  dogs  arc  by 
statute  placed  upon  the  same  footing  as  other  per- 
sonal property." 

In  Laverty  v.  Hogan.  2  N.  Y.  City  Ct.  Rep.  197, 
Affirmed  in  1  N.  Y.  S.  R.  84,  it  was  said  that 
dogs  are  the  subject  of  ownership,  and  are  some- 
times valuable  property,  and  for  an  injury  thereto 
an  action  will  lie. 

In  Ward  v.  State,  48  Ala.  161, 17  Am.  Rep.  31,  it 
was  said  that  the  common  law  gives  the  owner  of 
dogs  a  civil  action  to  recover  damages  for  their  de- 
struction and  injury. 

In  Shaw  v.  Craft,  37  Fed.  Rep.  317,  It  was  said 
that  dogs  upon  a  farm  are  regarded  as  domestic 
animals. 

In  State  v.  Giles,  U5  Tnd.  124,  it  was  said  that  El- 
liott's (Ind.)  Supp.  6  335,  defining  the  word  "ani- 
mal" to  include  "all  brute  creatures  and  all  domes- 
tic fowls,"  embraced  dogs. 

In  Wilcox  v.  State  (Ga.)  39  L.  R.  A.  709,  it  was 
held  that  a  dog  was  a  domestic  animal. 

In  State  v.  McDuffie,  34  N.  H.  523,  69  Am.  Dec.  516, 
it  was  said  that  "dogs  are  domesticated  or  tame 
animals,  and  as  much  the  subject  of  property  or 
ownership  as  horses,  cattle,  or  sheep.  ...  A  dog 
without  a  collar  is  the  subject  of  property." 

So  it  was  said :  "  We  can  see  no  reason  why  the 
property  of  its  owner  in  a  valuable  dog  is  not  quite 
as  deserving  of  protection  against  the  wilful  and 
malicious  injury  of  the  reckless  and  malignant^  as 
property  in  fruit,  shade,  or  ornamental  trees, 
whether  standing  in  the  garden  or  yard  of  their 
owner,  or  in  a  public  street  or  square,  or  any  other 
species  of  personal  property." 

In  Uhlein  v.  Crotnack,  109  Mass.  273,  it  was  said 
that  by  the  common  law  a  dog  is  property,  for  an 
injury  to  which  an  action  may  lie. 

In  Ten  Hopen  v.  Walker.  96  Mich.  236,  which  was 
an  action  for  unlawfully  killing  a  dog,  it  was  said: 
**It  is  settled  in  this  state  that  dogs  have  value,  and 
are  the  property  of  the  owner,  as  much  as  any 
other  animal  which  one  may  have  or  keep." 

And  in  Woolsey  v.  Haas,  65  Mo.  App.  198,  in  an  ac- 
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tion  for  shooting  and  wounding  plaintiff's  dog.  an 
Instruction  was  properly  refused  which  was  to  the 
effect  tha(  the  law  did  not  recognize  a  right  of 
property  in  dogs,  as  this  was  not  the  law  in  Miasouri. 

A  recovery  in  an  action  of  trespass  was  allowed 
for  killing  the  dog  of  another  person  in  possession 
of  a  third  party.  The  court  said  that  although 
they  were  not  regarded  at  common  law  of  such 
value  as  that  the  stealing  of  them  amounted  to  lar- 
ceny, yet  an  action  at  law  would  lie  for  destroying 
them.  "There  Is  no  distinction  between  thera  and 
other  chattels  as  to  the  possession  necessary  to  the 
maintenance  of  an  action  of  trespass."  White  v. 
Brantley,  37  Ala.  430. 

So,  where  the  defendant  failed  to  justify  the  kill- 
ing of  a  dog  as  a  nuisance.  It  was  held  that  a  dog 
was  a  species  of  property  for  an  Injury,  to  which  an 
action  at  law  could  be  sustained,  and  if  the  trespass 
was  aggravated  smart  money  could  tie  allowed, 
even  if  the  property  had  no  pecuniary  value.  Par- 
ker v.  Mise,  27  Ala.  480.  62  Am.  Dec.  776. 

In  State  v.  Mease,  69  Mo.  App.  581,  it  was  said  that 
dogs  are  property  in  Missouri,  and  damages  may  be 
recovered  civilly  for  injuries  to  them. 

In  Lynn  v.  State,  33  Tex.  Crlm.  Rep.  153.  It  was 
said  that  under  Texas  Penal  Code,  S§  572,  575i,  pro- 
viding that  homicide  is  Justified  in  the  protection 
of  the  person  or  property  against  any  other  and 
violent  attack,  homicide  may  even  be  Justified  In 
the  possession  or  protection  of  the  dog  by  ita  owner. 

In  Mullaly  v.  People,  86  N.  Y.  365,  it  was  said: 
"When  we  call  to  mind  the  small  spaniel  that  saved 
the  life  of  William  of  Orange  and  thus  probably 
changed  the  current  of  modern  history  (2  Motley's 
Dutch  Republic,  398),  and  the  faithful  St.  Bernards, 
which,  after  a  storm  has  swept  over  the  crests  and 
sides  of  the  Alps,  start  out  In  search  of  lost  travel- 
ers, the  claim  that  the  nature  of  a  dog  is  essentially 
base,  and  that  he  should  be  left  as  prey  to  every 
vagabond  who  chooses  to  steal  him,  will  not  now 
receive  ready  assent." 

In  People  v.  Makmey,  1  Park.  Crim.  Rep.  593,  it 
was  said  that  the  New  York  Revised  Statutes  are 
inconsistent  with  the  common- law  rule  in  regard 
to  larceny,  and  "by  them  dogs  are  so  far  regarded 
as  property  as  to  be,  in  certain  cases,  the  sub- 
ject of  taxation.  The  owner  is  made  liable  for  the 
acts  of  his  dog:  thus  recognizing  that  a  dog  has  an 
owner,  and  consequently  that  the  thing  owned  is 
proi)erty.  For  every  civil  purpose,  not  only  by 
statute,  but  by  the  decisions  of  our  courts,  a  dog  is 
regarded  as  property." 

In  Ireland  v.  Higgins,  Cro.  EIIz.  pt.  1.  p.  125,  IC 
was  said  that  there  was  a  precedent  for  holding  that 
a  dog  is  property  in  13 Hen.  VII.,  Roll  35,  wherein 
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to  tax  partakes  of  the  nature  of  a  police  regu- 
lation, and  is  made  the  exception  to  our  uni- 
form and  ad  tnUyrem  system  of  taxation;  but 
the  words  giving  the  power  evidently  intend 
to  and  do  denote  the  do?  as  a  domestic  an- 
imal, and,  by  reference,  class  this  animal  with 
other  property.  Section  2965  of  the  Code 
recognizes  the  ownership  of  dogs,  in  that  it 
makes  the  owners  liable  to  suit  for  the  recov- 
ery of  damages  for  injuries  inflicted  by  their 
dogs  under  certain  circumstances.  Section 
4402  of  the  Code  makes  the  dog,  eo  nomine^  a 
subject  of  simple  larceny.  This  provision, 
however,  does  not  seem  to  bring  the  dog  as 
property  to  any  high  degree,  because,  in 
speaking  of  all  other  domestic  animals,  it  is 
provided,  "and  also  a  dog"  may  be  the  sub- 
ject of  simple  larceny,  implying  two  things — 
that  he  was  not,  theretofore,  a  subject  of  simple 
larceny,  nor  was  he  a  domestic  animal.  To 
one  of  us,  at  least,  a  possible  reason  why  the 
dog  may  not,  by  common  consent,  have  been 


accorded  a  place  among  domestic  animals  not 
more  worthy  and  even  less  valuable,  is  sug- 
gested by  a  learned  writer  (Grotius)  when  he 
says,  *'The  reason  why  some  creatures  fly 
and  avoid  us  is  not  the  want  of  gentleness  and 
mildness  on  their  part,  but  on  ours."  In 
Jemimn  v.  Southtcesiem  R.  Co.  75  Ga.  444.  58 
Am.  Rep.  476,  which  was  an  action  against  a 
railroad  company  for  the  negligent  and  mali- 
cious killing  of  a  dog  by  the  operation  uf  a 
train  of  cars,  it  was  held  that  a  dog  is  prop- 
erty only  in  a  qualified  sense,  and  that  such 
an  action  would  not  lie;  and  in  the  case  of 
Patton  V.  State,  93  Ga.  Ill,  24  L.  R  A.  732,  it 
was  held  that  the  wilful  and  malicious  kill- 
ing of  a  dog  was  not  an  indictable  offense 
under  §  4627  of  our  Code.  In  the  latter  case, 
however,  the  ruling  was  based  on  the  con- 
struction that  the  subjects  of  that  particular 
statute  were  inanimate  property.  In  the  case, 
however,  of  Manning  v.  Mitcherhon,  69  Ga. 
447,  47  Am.   Rep.  764,  ii  was  ruled  that  the 


trespass  for  assault  and  battery  the  defendant  justi- 
fied that  J.  S.  was  possessed  of  a  dogr  de  hnnU  wop- 
rHs,  and  delivered  it  to  him  to  keep,  and  that  the 
plalntitr  would  have  taken  it  from  him,  in  which  he 
resisted  him  and  in  defense  and  custody  of  his  dog- 
he  beat  him,  and  the  hurt  which  he  had  was  de  wm 
tort  demesne^  etc.,  which  proveth  a  property  in  the 
dog  when  he  Justifleth  the  beating  of  one  In  defense 
of  it.    2  Bdw.II.  Avowry. 

In  St.  Louis  S.  W.  R.  Co.  v.  StanQeld,  63  Ark.  643, 
37  L.  R.  A.  doO,  it  was  said  that  ''the  common-law 
rule«  even  in  cases  of  larceny,l6  extremely  technical, 
and  has  no  sound  basis  to  rest  upon.  .  .  .  Except 
in  cases  of  larceny,  however,  the  doff  was  property 
at  the  common  law,  and  the  owner  iiad  his  remedy 
by  civil  action  for  the  loss  or  destruction  of  the 
same." 

In  Haywood  v.  State,  41  Ark.  479,  it  was  said  that 
every  species  of  personal  property  was  not  the  sub- 
ject of  larceny  at  common  law.  "For  example, 
dofiTS  were  treated  as  personal  proi>erty,  and  on  the 
death  of  their  owner,  if  not  disposed  of  by  will, 
went  to  his  executor  or  administrator  as  such.  So 
the  owner  of  a  dog  could  brinf^  a  civil  action  affainst 
one  who  injured  or  took  the  animal." 

1  Williams  on  Executors,  9*h  En^.  ed.  p.  830.  *e\7, 
says:  "Chattels  animate  may  be  subdivided  into 
such  as  are  domestic  and  such  as  are  fertv  naturie. 
To  such  as  are  of  a  nature  tame  and  domestic  (as 
horses,  dofrs,  kine,  sheep,  poultry,  and  the  like)  a 
man  may  have  an  absolute  property,  and  they  are 
therefore  capable  of  beinfr  transmitted,  like  any 
other  personal  chattel,  to  his  executor  or  adminis- 
trator." 

In  Mullaly  v.  People,  88  N.  Y.  365,  It  was  said  that 
dogn  would  pass  as  assets  to  the  executor  or  admin- 
istrator of  a  deceased  owner. 

In  4  Bum's  Ecclesiastical  Law,  p.  297,  it  is  said  that 
^'also  hounds,  if rey hounds,  spaniels,  and  the  like,  as 
they  may  be  valuable,  and  may  serve  not  only  for 
deligrht,  but  for  profit,  shall  if o  to  the  executors." 
Law  of  Test.  379. 

t  But  Noy's  Maxims,  166,  says:  "If  a  man  die  seised 
of  any  lands,  and  do  not  dispose  of  them  by  his 
win,  they  descend  to  the  heir  as  aforesaid.  And  be 
shall  have,  not  only  .  .  .  but  any  other  of  .  .  . 
the  hawks  and  the  hounds." 

In  1  Williams  on  Personal  Property,  p.  19,  it  was 
said:  "It  appears  to  have  been  formerly  thought 
that  hawks  and  hounds  were  not  subjects  of  person- 
al property,  but  would  descend  with  the  lands  to 
the  heir;  but  thisopinlon  is  not  now  law;"  and  Went- 
worth's  Office  of  an  Executor  says:  "Aithoufrh  they 
be  for  the  most  part  but  things  of  pleasure,  that  hln- 
dreth  not;  but  they  may  be  valuable  as  well  as  instru- 
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ments  of  music,  both  tending  to  deliflrht  and  exhila- 
rate the  spirits;  a  cry  of  hounds  hath  to  my  sense 
more  spirit  and  vivacity  than  any  other  music." 

In  Com.  V.  Maclin,3  Leigh,  809,  it  wassaid  the  pos- 
sessor has  a  base  property  in  dogs,  and  may  main- 
tain a  civil  action  for  injury  done  to  them. 

In  Wheatley  v.  Harris,  4  Sneed,  468,  70  Am.  Dec. 
258,  it  was  said  that  upon  the  question  whether  the 
owner  of  a  dog  has  such  a  property  in  him  as  will 
entitle  him  to  maintain  an  action  for  killing  or  in- 
juring the  dog,  there  can  be  no  doubt.  The  court 
said  that  in  Ireland  v.  Higgins,  Cro.  Eliz.pt.  1.  p. 
126,  it  was  laid  down  that  the  law  takes  notice  of  a 
greyhound,  mastlfT,  dog,  spaniel,  and  tumbler,  and 
trover  will  lie  for  them.  See  also  Wadhurst  v. 
Damme,  Cro.  Jac.  45,  justifying  the  killing  of  a 
mastiff. 

In  Wright  v.  Ramscot,  1  Wms.  Saund.  64,  it  was 
argued  that  "in  Ireland  v.  Higgins,  Cro.  Eliz.  pt.  1, 
p.  125,  it  wassaid  that  the  law  takes  notice  of  a  mas- 
tiff, bound,  spaniel,  and  tumbler."  (But  in  Ireland 
v.  Higgins  this  statement  was  made  by  the  counsel 
in  argument.) 

But  in  Chunot  v.  Larson,  43  Wis.  536,  28  Am.  Rep. 
567,  it  was  said  that  "property  in  a  dog  is  of  peculiar 
character.  A  man  is  not,  by  the  common  law,  con- 
sidered to  have  the  same  valuable  property  in  a 
dog  as  in  cattle  and  sheep." 

In  Ward  v.  State,  48  Ala.  161, 17  Am.  Rep.  31,  in  a 
larceny  case,  it  was  said  that  it  was  persuasive  to 
show  that  dogs  in  Alabama  are  not  regarded  as 
property  in  the  proper  sense  of  that  term,  that  they 
are  neither  administered  as  such  nor  taxed  as  other 
property. 

In  Wilton  V.  Weston,  48  Conn.  325,  it  was  said  that 
"if  it  be  assumed  that  properly  in  dogs  stands  on  the 
same  ground  as  that  of  property  in  other  domestic 
animals,  such,  for  instance,  as  the  horse,  we  should 
be  compelled  to  concede  that  this  objection  [to  mak- 
ing a  town  liable  for  damages  done  by  dogs  where 
the  owners  reside  in  towns]  should  prevail,  and  the 
law  should  be  declared  invalid.  But  such  assump- 
tion Is  unwarranted,  as  all  the  authorities  agree.'* 

In  Sentell  v.  New  Orleans  &  C.  R.  Co.  Ittd  U.  S. 
698, 41  L.  ed.  1169,  it  was  said:  "The  very  fact  that 
they  are  without  the  protection  of  the  criminal  law 
shows  that  property  in  dogs  is  of  an  imperfect  or 
qualified  nature,  and  that  they  stand,  as  it  were, 
between  anim&\s  ferm  natunv,  in  which,  until  killed 
or  subdued,  there  is  no  property,  and  domestic 
animals,  in  which  the  right  of  property  Is  perfect 
and  complete.  They  are  not  considered  as  being 
upon  the  same  plane  with  horses,  cattle,  sheep,  and 
other  domesticated  animals,  but  rather  in  the  cate- 
gory of  cats,  monkeys,  parrots,  singing  birds,  and 
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law  of  this  stale  contemplated  that,  to  have 
property  Id  animals  which  are  wild  by  nature, 
the  owner  must  have  them  within  his  actual 
possession,  custody,  or  control,  and  this  may 
be  done  by  taming,  domesticating,  or  confining 
them;  and  it  was  ruled  also  in  that  case  that  a 
possessory  warrant  would  lie  for  the  recovery 
of  a  bird  when  so  in  possession:  and  animals, 
by  that  decision,  come  under  the  same  class. 
It  is  therefore  apparent  that  an  owner  has 
property  in  his  dog.  and  that  this  property  is 
sufficient  to  support  an  action  to  recover  pos- 
session of  it  when  such  has  been  lost. 

Dogs  have  been  held  lo  be  property  by  the 
courts  in  the  District  of  Columbia,  in  Kansas, 
Texas,  Connecticut,  Tennessee,  Michigan,  Ne- 
braska, Utah,  and  perhaps  in  other  states.  A 
contrary  ruling  has  been  made  in  several  of 
the  other  states.  His  status  seems  to  be  more 
clearly  defined  bv  the  common  law.  The 
compilers  of  the  American  &  English  Ency- 
clopedia of  Law  (vol.  1,  p.  584)  lay  down  the 
proposition  that  *'  at  common  law  the  dog  is 


considered  a  tame,  harmless,  and  docile  an- 
imal." If  this  be  true,— and  our  investigation 
does  not  bear  it  out  to  its  full  meaning, — then 
the  owner  can  have  an  absolute  property  in 
such  animals,  because  animals  which  are  of  a 
tame  and  domestic  nature  are  tbe  subjects  of 
absolute  property.  1  Am.  &  Eng.  Enc.  Law, 
p.  572.  The  latter  proposition  is  supported 
by  reference  to  a  number  of  authorities.  We. 
however,  think  that  Chancellor  Kent  more 
correctly  lays  down  the  common- law  rule  that 
"aDlmals/i^ra!  natura,  so  long  as  tbey  are  re- 
claimed by  the  art  and  power  of  man,* are  also 
the  subject  of  a  qualified  property;"  and  that, 
"while  this  qualified  propertv  continues,  it  is 
as  much  under  protection  of  law  as  anv  other 
property,  and  every  invasion  of  it  is  redressed 
in  the  same  manner."  2  Kent,  Com.  §  348. 
Thus,  it  has  been  held  that  trover  lies  for  wild 
geese  which  have  been  tamed,  but  which, 
without  regaining  their  natural  liberty,  have 
strayed  away.  Amory  v.  Flyn,  10  Johns.  102, 
6  Am.  Dec.  316.     So  also  for  domestic  fowls. 


similar  animals  kept  for  pleasure,  curiosity,  or 
caprice."  This  statement  should  have  been  quali- 
fied by  puttincr  it  in  the  past  tense,  and  by  showinfr 
that  most  of  the  states  had  placed  doirs  within  the 
protection  of  their  criminal  law  the  same  as  other 
property,  thus  recoflrnizinpr  the  rifrht  of  property  in 
doKS,  and  amonnr  these  some  of  tbe  states  cited  by 
the  learned  justice  to  sustain  the  proposition  that 
in  the  absence  of  a  statute  they  are  not  regarded  as 
the  subjects  of  larceny. 

The  law  gives  the  owner  tbe  right  of  reclamation, 
but  in  all  other  respects  the  owner  has  only  that 
qualified  property  in  him  which  he  may  have  in 
wild  animals  generally.  State  v.  flarrlman,  75  Me. 
662,46Am.  Kep.  423. 

In  Leach  v.  Elwood,  3  111.  App.  458,  it  was  said 
that  while  it  may  be  true  that  owners  have  a  cer- 
tain right  of  property  in  their  dogs  not  recognized 
at  common  law,  nevertheless  they  are,  even  when 
domesticated,  of  that  wild  nature  and  destructive 
instinct  which  renders  the  animal  subject  to  any 
reasonable  police  regulations  that  have  been  es- 
tablished by  the  proper  authorities. 

In  Ex  parte  Cooper,  3  Tex.  App.  489, 30  Am.  Rep. 
162,  it  was  said  that  *'dog8  have  always  been  held 
by  the  American  courts  to  be  entitled  to  less  legal 
regard  and  protection  than  more  harmless  and  use- 
ful domestic  animals." 

In  Carthage  v.  Rhodes,  101  Mo.  175,  9  L.  R.  A.  352« 
it  was  said  that  while  in  a  sense  dogs  are  property, 
and  the  owner  may  invoke  the  aid  of  the  law  for 
their  protection  as  property  by  civil  action,  yet 
they  are  a  base  sort  of  property  having  no  maricet 
or  assessable  value,  do  not  enter  into  the  estimate 
of  the  appreciable  wealth  of  the  state,  and  never 
have  been  considered  subjects  of  taxation  for 
revenue. 

And  in  Blair  v.  Forehand,  100  Mass.  138,1  Am. 
Kep.  94.  97  Am.  Dec.  82,  which  was  an  action  for 
killing  a  dog,  it  was  held  that  all  rights  of  property 
are  held  subject  to  such  reasonable  control  and 
regulation  of  the  mode  of  keeping  and  using  as  the 
legislature,  under  the  police  power  vested  in  them 
by  the  Constitution  of  the  commonwealth,  may 
think  necessary  for  the  preventing  of  injuries  to 
the  rights  of  others,  and  the  security  of  public 
health  and  welfare. 

In  Milman  v.  Shockley.l  Houst.  (Del.)  444,  it  was 
held  that  the  legislature  had  seen  proper  to  place 
all  sheep-killing  dogs  and  sheep-worrying  puppies 
in  the  category  of  public  nuisances,  which  anybody 
might  abate  and  put  out  of  the  pale  which  the  law 
had  provided  for  the  protection  of  the  rights  of 
property. 
40  L.  R.  A. 


I  In  McKonzie  v.  Campbell,  1  U.  C.  Q.  B.  241,  where 
I  a  constable  was  justified  in  killing  a  dog  that  wasat 
large  contrary  to  a  proclamation  of  the  mayor  un- 
I  der  a  city  ordinance,  it  was  said  by  Robinaon.  Ch. 
!  J.:  "Considering  the  light  In  which  the  commoa 
'  law  regards  a  property  in  dogs,"  I  am  of  opinion 
I  that  the  corporation  have  under  the  statute  power 
I  to  make  such  laws  as  may  In  their  judgment  seem 
best  calculated  for  at  once  arresting  the  evil. 

By  the  law  of  Aquillia  if  any  man  injuriously  klUs 
the  four-footed  beast  of  another  which  may  be 
reckoned  among  his  cattle,  be  shall  be  oondemned 
to  pay,  etc.  "As  the  law  does  not  speak  of  four- 
footed  beasts  in  general,  but  only  of  catUe.  we  may 
collect  that  wild  beasts  and  dogs  do  not  come 
within  the  intendment,  which  can  be  understood  to 
include  only  those  animals  which  feed  in  herds.'* 
Cooper,  Justinian,  lib.  IV.,  tit.  III.  9  1. 

in  Blair  v.  Forehand,  100  Mass.  136. 1  Am.  Rep.  94, 
97  Am.  Dec.  82,  it  was  said:  ^^There  is  no  kind  of 
property  over  which  the  exercise  of  this  power  is 
more  frequent  or  more  necessary  than  that  which 
is  the  subject  of  the  present  action.  In  regard  to 
the  ownership  of  live  animals,  tbe  law  has  long 
made  a  distinction  between  dogs  and  cats  and  other 
domestic  quadrupeds,  growinir  out  of  the  nature  of 
the  creatures  and  the  purposes  for  which  they  are 
kept.  Beasts  which  have  been  thoroughly  tamed, 
and  are  used  for  burden  or  husbandry,  or  for  food, 
such  as  horses,  cattle,  and  sheep,  are  as  truly  prop- 
erty of  intrinsic  value,  and  entitled  to  the  same 
protection,  as  any  kind  of  goods.  But  dogs  and 
cats,  even  in  a  state  of  domestication,  never  wholly 
lose  their  wild  natures  and  destructive  instincts, 
and  are  kept  either  for  uses  which  depend  on  re- 
taining and  calling  into  action  those  very  natures 
and  instincts  or  else  for  the  mere  whim  or  pleasure 
of  the  owner;  and  therefore,  although  a  man  might 
have  such  a  right  of  property  in  a  dog  as  to  main- 
tain  trespass  or  trover  for  unlawfully  taking  or 
destroying  it,  yet  he  was  held,  in  the  phrase 
of  the  books,  to  have  ''no  absolute  and  valu- 
able property"  therein  which  could  be  the  subject 
of  a  prosecution  for  larceny  at  common  law.  or 
even,  according  to  some  authorities,  of  an  action  of 
detinue  or  replevin,  or  a  distress  for  rent,  or  which 
would  make  him  responsible  for  the  trespasses  of 
his  dog  on  the  lands  of  other  persons,  as  he  would 
be  for  the  trespasses  of  his  cattle." 

In  Jemison  v.  Southwestern  R.  Co.  75  Qa.  444,  it 

was  held  that  a  dog  was  not  property  except  in  a 

qualified  sense,  either  at  common  law  or  under  tbe 

statutes  of  this  state. 

Likewise   the  court  in  that  case  said  that  dofs 
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Leonard  v.  Belknap,  47  Vt.  603.  Blackstone 
'declares  that  the  property  in  a  dog  is  base 
property,  but  that  such  property  is  sufficient 
to  maintain  a  civil  action  for  its  loss.  4  Bl. 
Com.  236.  Professor  Schouler,  in  his  treatise 
on  the  law  of  Personal  Property  (§  49),  pro- 
nounces the  dog  to  be  a  tame  animal,  from 
T7hich  definition  it  would  appear  that  an  owner 
can  acquire  an  absolute  property  in  the  an- 
imal; and  he  distinguishes  this  animal  from 
such  others  as  property  can  be  acquired  in 
only  by  possession.  8o  it  will  be  seen  that  at 
the  common  law  and  under  our  statutes  the 
owner  has  property  in  his  dog,  and  not  only 
80,  but  such  property  right  is  sufficient  to 
maintain  a  civil  action  to  recover  its  posses- 
sion. 

In  the  case  now  under  consideration  the  de- 
fendant in  error  brought  an  action  of  trover 
in  a  justice's  court  to  recover  possession  of  his 
dog.  A  demurrer  was  filed  to  the  proceeding 
in  that  court,  which  was  overruled  by  the 
magistrate,  and  the  case  taken  to  the  superior 


court  by  writ  of  certiorari;  whereupon  the 
judge  of  the  latter  court  held  that  the  ruling 
of  the  magistrate  was  correct.  So  do  we,  on 
the  authorities  before  referred  to.  The  ac- 
tion of  trover,  while  changed  with  us  in  some 
respects,  was  originally  a  special  action  on  the 
case,  in  favor  of  any  person  who  had  a  gen- 
eral or  special  property  in  goods,  against  any 
person  who  wrongfully  withheld  them  from 
his  possession.  The  special  or  qualified  prop- 
erty which  has  been  shown  to  exist  in  animals 
of  this  character  is  sufficient  to  support  this 
action.  The  action  lies  for  every  species  of 
personal  property,  animate  or  inamimate.  6 
Wait.  Act.  &  Def.  pp.  128, 155.  The  question 
was  expressly  ruled  in  the  state  of  Massachu- 
setts, even  though  the  courts  of  that  state  had 
declared  that  the  property  right  in  a  dog  was 
only  a  qualified  one.  See  Gnmmings  v.  Per- 
Tiam,  1  Met.  555.  The  question  was  likewise 
ruled  in  Bijistead  v.  Buck,  2  W.  Bl.  top  page 
1117. 
Tfie  judgment  of  the  court  below  is  affirmed. 


are  not  property  in  such  a  sense  as  makes  them 
.  assets  belonflrliig-  to  tue  estate  of  a  deceased 
person,  and  are  never  inventoried  or  appraised, 
however  numerous  or  valuable;  nor  are  they 
subject  to  levy  and  sale,  so  far  as  we  are  in- 
formed. 

Under  Mo.  Rev.  Stat.  1879.  i  5434,  makinR  it  lawful 
for  any  person  to  kill  a  sbeep-kililnff  dofr,  an  in- 
struction that  the  law  i*ecoffDizes  a  rig>ht  of  prop- 
'  erty  in  dogs,  and  that  it  was  necessary  to  show  that 
tbe  dog  at  that  time  was  kiilinR  sheep,  was  enone- 
ous.    Carpenter  v.  Lippitt,  77  Mo.  242. 

To  say  of  a  peer  of  the  realm  that  he  had  no  more 

•  oonsoience  than  a  dog  was  held  Scandalous,  and  if 
spoken  of  any  other  person  an  action  upon  the  case 
would  lie.  Duke  Buckingham's  Case,  cited  in  S 
Bulst.  *£», 

II.  Actions  of  trover,  replevin^  and  trespass. 

In  Graham  v.  Smith  it  was  held  that  the  owner 
of  a  dofr  has  such  a  property  in  it  as  will  enable  him 
to  maintain  an  action  of  trover  for  its  recovery  in 

•  case  of  its  wronflrful  conversion.  This  is  in  accord 
with  the  uniform  rule  of  law  in  such  cases. 

An  action  of  trespass  can  be  maintained  for  tak- 
ing: away  a  donr,  and  an  action  of  replevin,  trover, 
or  for  conversion  can  also  be  maintained.  Tlinstead 
V.  Buck,  2  W.  Bl.  1117;  Ireland  v.  Higjrina,  Cro. 
Bllz.  125f  Mullaly  v.  People,  86  N.  Y.  365;  Cummings 
V.  Perham,  1  Met.  565;  People  v.  Maloney,  1  Park. 
Crim.  Rep.  593:  AthiU  v.  Corbet,  Cro.  Jac.  463;  Ed- 
wards v.  Eoffleton,  Hob.  283a;  Filow'sCase,  12  Hen. 
VIII.  3;  Millar  v.  Taylor,  4  Burr.  2344;  People,  Long- 
well,  V.  McMaster.  10  Abb.  Pr,  N.  8. 132;  Lynn  v. 
State,  33  Tex.  Crim.  Rep.  153;  People  v.  Campbell, 
4  Park.  Crim.  Rep.  3«6;  Queen  v.  Slade,  L.  R.  21  Q. 
B.  Div.  433;  State  v.  Lymus,  26  Ohio  St.  400,  20  Am. 
Bep.  772. 

Su,  an  action  of  trover  was  maintained  for  a 
pointing  dog,  where  the  plaintiff  proved  the  dog  to 
be  his  property,  and  it  was  found  at  the  defendant's 
house  twelve  months  after  It  was  lost,  and  the  de- 
fendant demanded  twenty  shillings  for  twenty-nine 
^weeks'  keep  before  he  would  deliver  up  the  dog. 
Binstead  v.  Buck,  2  W.  Bl.  1117. 

And  an  action  for  trover  will  lie  for  a  greyhound, 
.  and  it  need  not  be  averred  that  he  is  tame.    Ireland 
▼.  Higgins,  Cro.  Eliz.  pt.  1,  p.  125. 

In  State  V.  McDuffle,  84  N.  H.  523,  69  Am.  Dec.  516, 
.  it  was  said  that  a  dog  without  a  collar  is  the  subject 
of  property,  and  trover  may  be  maintained  for  its 
oonversion,  even  when  the  statute  authorizes  the 
kiUing'of  such  dog. 
40  L.  R.  A. 


''A  trover  lies  for  oonversion  of  a  spaniel  dog  be- 
cause it  was  reclaimed.  Enter  Pells  and  Leman 
adjudged  in  Banc  on  Demurrer.  See  Hub.  R.  Case 
363,  between  Pells  and  Leman,  and  brief  on  error 
afterwards  in  King's  Bench  where  no  opinion  was 
given  for  that,  but  was  reversed  for  another  cause, 
namely  for  default  of  the  original.  Intr.  Tr.  14 
Car.  B.  R.  Rot.  217."    1  Rolle,  Abr.  5. 

In  Mullaly  v.  People.  86  N.  Y.  366,  It  was  said  that 
dogs  are  so  far  regarded  at  common  law  as  property 
that  an  action  of  trover  could  be  brought  for  their 
conversion. 

A  recovery  was  allowed  in  trover  for  a  dog,  and 
It  was  held  that  Mass.  Rev.  Stat.  chap.  58,  i  12,  au- 
thorizing any  person  to  kill  a  dog  at  large  without 
a  licensed  collar  on,  did  not  warrant  a  person  to 
convert  him  to  his  own  use,  as  the  object  of  the 
statute  was  to  rid  society  of  a  nuisance.  Cummings  , 
V.  Perham,  2  Met.  555. 

In  People  v.  Maloney,  1  Park.  Crim.  Rep.  593,  It 
was  said  that  the  owner  of  a  dog  may  bring  an  ao-    . 
tion  for  an  injury  inflicted  upon  his  dog,  and  if 
taken  away  he  may  bring  replevin  or  trover. 

An  action  of  trespass  was  maintained  for  taking  a 
greyhound  with  a  collar,  and  the  plea  that  the  dog 
was  coursing  a  hare  on  the  defendant's  land,  and 
therefore  he  took  and  led  him  away,  was  deemed 
frivolous.    A  thill  V.  Corbet,  Cro.  Jac.  463.  » 

And  in  an  action  of  trespass  for  that  the  defend- 
ant with  foroeand  arms  took  and  led  away  quendam 
cariem  x^iiaticum  prec,  etc.,  a  Judgment  was  given 
for  plaintiff.    Edwards  v.  Engleton,  Hob.  283a. 

So,  in  an  action  of  trespass  charging  that  the 
defendant  beat  his  servant  and  carried  away  one 
dog  called  a  bloodhound,  on  demurrer  it  was  held 
that  he  may  have  his  action  for  this  thing.    Filow's  , 
Case,  12  Hen.  VIII.  8. 

In  Millar  v.  Taylor,  4  Burr.  2344,  It  was  said:  **In 
the  year  book  of  12  Hen.  VIII.,  fol.  3,  a.  b.  Great 
Dispute  was  made  (upon  the  footing  of  property 
too)  whether  an  action  would  He  for  taking  away 
a  bloodhound,  the  arguments  used  against  it  were 
such  as  have,  among  others,  been  used  upon  the 
present  occasion,  viz..  that  it  was  of  no  value  nor 
profit;  but  for  pleasure.  That  felony  could  not  be 
committed  of  it;  consequently  not  trespass.  That 
when  the  dog  was  out  of  the  party's  possession  he 
ceased  to  have  any  property  in  him.  That  a  dog 
was  not  titheable;  would  not  pass  by  a  grant  of 
omnia  bona.  That  replevin  or  detinue  would  lie  of 
a  dog." 

And  in  Jemison  v.  Southwestern  R.  Co.  75  Ga.    • 
444,  58  Am.  Rep.  476,  it  was  said  that  by  the  common 
law  and  under  our  Code  he  may  maintain  trespass 
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A  dog  is  the  subject  of  larcseny  under  Code 
1873,  S  3902.  making  It  a  crime  for  anyone  to  steal 
any  "chattels"  of  another. 

(April  8, 1898.) 

APPEAL  by  defendant  from  an  order  of  W. 
B.  Quarton,  one  of  the  judges  of  the  Dis- 
trict Court  for  Kossuth  County,  discharging 


plaintiff  under  a  writ  of  habeas  corpus  from 
the  custody  of  the  defendant,  to  which  he  had 
been  committed  for  larceny  of  a  dog.  lie- 
versed. 

Statement  by  Deemer,  Ch.  J. : 

This  is  a  habeas  corpus  proceeding,  in  which 
plaintiff  alleged  that  he  was  unlawfully  re- 
strained of  his  liberty  by  the  defendant,  who 
is  sheriff  of  Kossuth  county,  under  a  warrant 
of  commitment  issued  by  a  justice  of  the  peace 
of  said  county  on  an  information  charging  the 
plaintiff  with  the  crime  of  larceny  of  a  dog. 
The  district  judge  discharged  the  petitioner, 
and  defendant  appeals. 


vi  et  armts  for  wantonly  and  maliciously  killingr  his 
doR. 

And  in  Dand  v.  Sexton,  3  T.  K.  37,  a  recovery 
was  had  in  trespass  vi  et  armis  for  beatini?  the  plain- 
tiff's dofir,  whereby  the  dog-  was  hurt  and  the  plain- 
tiff lost  the  use  of  him.  The  question  involved  was 
as  to  the  amount  of  costs  under  43  Eliz.  8  6. 

In  People,  Longrwell,  v.  McMaster,  10  Abb.  Pr.  N. 
8. 13:2,  it  was  said  that  civil  actions  may  be  main- 
tained for  injury  to  or  conversion  of  dofsrs  as  in  re- 
jrard  to  other  domestle  animals. 

In  Lynn  v.  State,  33  Tex.  Crim.  Rep.  153,  it  was 
said  that  civil  actions  would  lie  for  the  recovery  of 
a  dogr  or  for  his  conversion,  and  damasres  could  be 
recovered  for  injuries  done  or  imposed,  and  punish- 
ment inflicted  for  his  destruction. 

In  an  action  on  the  case,  where  it  was  nlleflred  that 
a  doff  came  to  the  hands  of  the  defendant  which 
belonsred  to  the  plaintiff,  and  the  defendant  did  as- 
sume to  deliver  the  said  6og  to  the  plaintiff  upon 
request,  and  that  the  plaintiff  had  requested  him 
and  he  did  not  deliver  the  dog^  on  demurrer  it  was 
held  that  an  action  would  lie  for  the  6og.  Ireland 
V.  Hlffgrin?,  Owen,  93. 

And  in  Ireland  v.  Hifrgins,  Owen,  93.  it  was  said 
in  arflrument  that  in  23  Eliz.  Leek's  Case,  one  had 
judgment  to  recover  grreat  damagres  for  a  blood- 
hound. 

In  People  v.  Campbell,  4  Park.  Crim.  Rep.  386,  it 
was  said:  *'An  action  can  be  brougrht  to  repos- 
sess one  of  a  dog  of  which  he  has  been  unlawfully 
deprived.*' 

So,  under  2  &  3  Vict.  chap.  71,  6  40,  providing  that 
upon  complaint  by  any  person  claiming  to  be  en- 
titled to  the  property  or  possession  of  any  goods 
which  are  detained  by  any  other  person,  the  value  of 
which  shall  not  be  greater  than  £15,  it  shall  be  law- 
ful for  such  magistrate  to  order  the  goods  to  be  de- 
livered to  the  owner  thereof ,  the  word  "goods"  was 
held  to  include  a  dog.  Queen  v.  Slade,  L.  R.  21  Q. 
B.  Div.  433. 

In  State  v.  Lymus,  26  Ohio  St.  400,  20  Am.  Rep. 
772,  it  was  said:  "At  the  common  law,  although  it 
was  not  a  crime  to  steal  a  dog-,  yet  it  was  such  an 
invasion  of  property  as  might  amount  to  a  civil  In- 
jury and  be  redressed  by  a  civil  action." 

In  8  Bacon,  Abr.  549,  Keplcvin  and  Avnuyry,  It  was 
said  that  replevin  does  not  lie  of  things  which  are 
feres  naturcB,  as  dogs,  but  if  things  wild  by  nature 
are  made  tame,  or  are  reclaimed,  so  long  as  they 
continue  in  that  condition  they  belong  to  the  per- 
son who  has  the  possession  of  them,  and  he  may 
brinir  a  replevin.  But  it  was  said  that  a  replevin 
will  not  He  for  a  mastiff  dog-,  though  an  action  of 
trespass  will. 

III.  Actions  a{jain«t  common  carriers. 

Where  a  railroad  or  transportation  company  re- 
ceived a  dog  as  a  common  carrier,  it  was  liable  for 
loss  of  the  dog  through  negligence  of  its  employees. 
40  L.  R.  A. 


Kansas  City,  M.  &  B.  R.  Co.  v.  Hi«rdon,  94  Ala.  286, 
14  L.  R.  A.  515;  Stuart  v.  Crawley,  2  Stark.  323; 
CantllnfiT  v.  Hannibal  &  St.  J.  R.  Co.  54  Mo.  385; 
Kennedy  v.  American  Exp.  Co.  22  Ont.  A  pp.  Rep. 
278;  Ashenden  v.  London,  B.  &  S.  C.  R.  Co.  L.  R.  5 
Exch.  Div.  190,  42  L.  T.  N.  S.  586,  28  Week.  Rep.  511. 
44  J.  P.  203. 

So,  a  limitation  of  liability  in  the  ticket  for  loas 
of  a  dog  by  a  railway  company,  restricting-  the  rig-ht 
of  recovery  to  £2  unless  5  per  cent  of  the  value 
above  £2  is  paid  for  carriage  to  the  carrier,  was 
held  to  be  unreasonable  and  void,  under  17  &  18 
Vict.  chap.  31,  railway  and  canal  traffic  act,  §  7.  pro- 
viding that  the  company  shall  be  liable  for  the 
loss  of  or  any  Injury  done  to  any  animal  or  to  any 
articles,  goods,  or  thing^s  in  the  receivinfr,  forward- 
ing and  delivery,  notwithstanding  any  notice  limit- 
ing liability,  providing  the  company  may  make 
such  conditions  as  the  court  or  judg-e  shall  adjudge 
to  be  reasonable.  Dickson  v.  Great  Northern  R.  Co. 
L.  R.  18  Q.  B.  Div.  176. 

A  condition  in  a  printed  ticket  that  the  railway 
company  will  not  be  liable  in  any  case  for  loss  or 
damage  to  a  dog  above  certain  specified  value  de- 
livered to  them  for  carriag^e,  unless  the  value  is  de- 
clared, is  not  justand  reasonable  under  railway  and 
canal  traffic  act  1854  (17  &  18  Vict.  chap.  31,  8  7).  pro- 
viding that  every  such  company  shall  be  liable  for 
loss  or  injury  to  horses  or  other  animals  notwith- 
standing any  notice  limiting-  such  liability.  The 
railroad  was  held  liable  for  a  dog  lost  without  any 
neglect  or  default  on  its  part  or  that  of  the  con- 
necting line.  Ashenden  v.  London.  B.  &  S.  C  R- 
Co.  L.  R.  5  Exch.  Div.  190,  42  L.  T.  N .  S.  686, 28  Week. 
Rep.  511, 44.1.  P.  203. 

Under  railway  and  canal  traffic  act  185#  (17  &  18 
Vict.  chap.  31),  regulating  traffic  on  railways,  and 
9 1,  providing  that  "traffic"  includes  "animals,"  and 
6  2,  providing  that  railway  companies  shall  afford 
reasonable  facilities  for  the  receiving  and  forward- 
ing and  delivery  of  traffic,  it  was  held  that  the  com- 
pany was  bound  to  afford  reasonable  facilities  for 
carrying  dogs.  Dickson  v.  Great  Northern  R.  Co. 
(1886),  L.  R.  18  Q.  B.  Div.  176. 

And  a  company  was  liable  where  a  passenger  was 
required  by  the  conductor  to  place  bis  dog- in  the 
baggage  car,  without  notice  that  the  railroad  com- 
pany's rules  required  a  baggage  master*8  fee.  and 
the  owner  refused  to  pay  any  fee  to  the  bairgage 
master,  who  refused  to  put  the  dog-  off  at  the  proper 
station  and  carried  the  dog  beyond  and  lost  it,  and 
the  owner  offered  to  pay  a  fee  before  be  knew  the 
dog  was  lost.  Kansas  City,  M.  &  B.  R.  Co.  v.  Hig- 
don,  94  Ala.  288,  14  L.  R.  A.  615. 

But  where  the  conditions  of  a  ticket  were  that 
the  railroad  company  would  not  be  liable  in  any 
case  for  loss  or  damage  to  a  dogr  above  the  value  of 
£5,  unless  a  declaration  of  its  value  was  mad^t 
the  time  of  booking,  and  would  be  liable  in  do  case 
for  an  injury  to  a  dog  of  whatever  value  whensuch 


1898. 


Hambt  v.  Samson. 


509 


Messrs.  Raymond  ft  Raymond,  for  ap- 
pellant: 

Larceny  under  tbe  common  law  is  defined 
as  the  "felonious  taking  and  carrying  away  of 
the  personal  goods  of  another." 

4  Chilly's  Bl.  Com.  p.  179. 

As  to  those  animals  which  do  not  serve  for 
food,  and  which,  therefore,  the  law  holds  to 
have  no  intrinsic  value,  as  ^ogs  of  all  sorts, 
and  other  creatures  kept  for  whim  and  pleas- 
ure, though  a  man  may  have  a  base  properly 
therein,  and  maintain  a  civil  action  for  the 
loss  of  them,  yet  they  are  not  of  such  estima- 
tion as  that  the  crime  of  stealing  them  amounts 
to  larceny.  But  by  statute  10  Geo.  III.,  chap. 
18,  very  high  pecuniary  penalties,  or  a  long 
imprisonment  and  whipping  in  their  stead, 
may  be  inflicted  by  two  justices  of  the  peace 


(with  a  very  extraordinary  mode  of  appeal  to 
the  quarter  sessions)  on  such  a  steal,  or  for 
knowingly  harboring  a  stolen  dog,  or  having  in 
custody  the  skin  of  a  dog  that  has  been  stolen. 

4  Chilly's  Bl.  Com.  p.  l90;  2  Russell,  Crimes, 
9lh  ed.  p.  281. 

All  larcenies  at  common  law  are  of  goods 
and  chattels,  and  must  be  of  some  value,  but 
no  particular  value  is  required. 

2  Bishop.  Crim.  L.  7ih  ed.  §  767. 

If  the  carcass  was  of  any  value,  either  for 
food  or  for  its  hide,  it  would  be  the  subject  of 
larceny. 

Bishop.  Crim.  L.  §  775. 

The  reason  of  the  law  being  changed,  the 
law  is  also  changed. 

Bouvier,  Law  Diet,  llth  ed.  145. 

When  dogs  became  domesticated   and   of 


Injurj'  arose  from  fear  or  restiveneRS,  and  if  the  de- 
clared value  of  the  doif  exceeded  JE5  the  price  of 
conveyance  In  addition  to  regular  fare  would  be 
at  the  rate  of  2i  per  cent  or  6  d.  in  £1  upon  the 
declared  value  above  £5,  whatever  may  be  the 
amount  of  such  value  or  for  whatever  distance, 
and  tbe  plaintiff  made  no  declaration  of  value  and 
paid  3  8.,  and  the  do^  was  placed  in  a  horse  box  and 
fastened  with  a  leather  collar  and  a  strap  to  the 
side  of  the  horse  box,  and  escaped  throuflrh  an 
open  window  and  was  lost,  a  judfrment  agaiust  the 
company  for  £21  was  set  aside  upon  the  Kround  that 
the  conditions  in  the  ticket  were  Just  and  reasona- 
ble. Harrison  v.  London,  B,  &  S.  C.  R.  Co.  2  Best  & 
S.  122.  31  L.  J.  Q.  B.  N.  8. 113,  8  Jur.  N.  8.  740,  6  L.  T. 
N.  S.  486. 

In  Aslienden  v.  London,  B.  &  8.  C.  R.  Co.  L.  R.  5 
Exch.  Div.  190,  42  L.  T.  N.  S.586,  28  Week.  Rep.  511, 
44  J.  P.  208,  it  was  said  that  Harrison  v.  London.  B.  & 
8.  C.  R.  Co. 

8o,  where  a  greyhound  was  delivered  to  a  carrier 
and  was  tied  by  a  cord  in  a  watch-box,  but  slipped 
from  the  noose  and  was  lost,  the  carrier  was  respon- 
sible for  bis  value.  Stuart  v.  Crawley,  2  Stark. 
323. 

So,  where  a  passenger  delivered  a  dog  to  the 
baggage  master  and  paid  the  charges  thereon,  a 
recovery' was  allowed  where  the  dog  was  lost  from 
having  been  put  off  at  the  wrong  station,  although 
the  company  had  a  rule  that  **live  animals  are  al- 
lowed as  baggagemen's  perquisites,"  but  it  was  not 
shown  that  tbe  plaintiff  had  notice  of  such  rule. 
Cantling  v.  Hannibal  &  St.  J.  R.  Co.  54  Mo.  385, 14 
Am.  Rep.  476. 

And  an  express  company  was  liable  where  dogs 
were  shipped  for  exhibition,  which  fact  was  known 
to  the  company,  and  were  not  delivered  to  the  ad- 
dress until  ten  hours  after  their  arrival,  and  too 
late  to  compete,  and  the  plaintiff  was  entitled  to 
damages  including  anticipated  profits.  Kennedy  v. 
American  Exp.  Co.  22  Ont.  App.  Rep.  278. 

Tbe  case  of  Harrison  v.  London,  B.  &  S.  C.  R.  Co. 
2  Best  &  S.  122,  31  L.  J.  Q.  B.  N.  S.  113, 8  Jur.  N.  8. 
740,  6  L.T.  N.  S.  466,  allowing  a  railroad  company 
to  exempt  Itself  in  certain  cases  by  limiting  its 
liability  ^or  dogs,  was  overruled.  The  cases  hold- 
ing a  transportation  company  not  liable  do  so  on 
the  ground  that  it  was  not  a  common  carrier. 

Where  a  greyhound  was  delivered  to  the  servants 
of  a  railroad  company  who  were  not  common  car- 
riers of  dogs,  and  the  fare  demanded  was  paid,  and 
in  transferring  the  greyhound  from  one  train  to 
another  which  had  not  then  arrived  the  dog  was 
fastened  to  an  iron  spout  on  the  platform  by  reason 
of  a  strap  and  collar  originally  put  on  by  the  owner, 
and  while  so  fastened  slipped  its  collar  and  ran 
uM)n  the  track  and  was  killed,  a  recovery  was  de- 
nied. Richardson  v.  North  Eastern  R.  R.  Co.  L.  R.  7 
40  L.  R.  A. 


C.  p.  76,  41  L.  J.  C.  P.  N.  S.  60, 26  L.  T.  N.  8. 131, 20 
Week.  Rep.  461. 

In  Richardson  v.  North  Eastern  R.  Co.  L.  R.  7  C. 
P.  76,  41  L.  J.  C.  P.  N.  S.  80,  26  L.  T.  N.  S.  131,  20 
Week.  Rep.  461,  the  case  of  Stuart  v.  Crawley,  2 
Stark.  823,  was  distinguished,  as  in  that  case  the  de- 
fendant was  a  common  carrier  and  here  the  defend- 
ants are  not,  and  in  that  case  when  the  dog  was  de- 
livered to  tbe  defendant's  servant  he  had  the  means 
of  seeing  that  it  was  insufficiently  secured  by  the 
cord  around  his  neck,  whereas  here  the  mode  of 
securing  the  dog  by  the  collar  and  strap  was  origi- 
nally adopted. 

Where  a  railroad  company  did  not  hold  itself  out 
as  a  common  carrier  of  dogs,  and  refused  to  accept 
hire  and  furnish  tickets  for  their  transportation, 
and  the  agent  referred  the  owner  to  the  baggage 
master,  who  told  him,  ''You  know  the  rules  about 
dogs."  but  as  an  accommodation  consented  to  take 
the  dogs  in  his  car  and  promised  to  look  after 
them,  for  which  he  received  $2,  no  recovery  could 
be  had  for  the  loss  of  a  dog  under  a  complaint 
charging  the  defendant  as  a  common  carrier,  where 
the  proof 'showed  him  liable  as  a  private  carrier 
only.  Honeyman  v.  Oregon  &  C.  R.  Co.  13  Or.  352, 
67  Am.  Rep.  20. 

IV.  Actions  for  ijijuriett  to  dogs  bu  raUrtMd  and 
street  cars. 

In  Citizens'  Rapid  Transit  Co.  v.  Dew  it  was 
held  that  a  motorman  could  not  rely  upon  the 
(quickness  and  celerity  of  a  dog  in  order  to  absolve 
the  company  from  all  duty  and  care  to  prevent 
running  over  the  dog  with  an  electric  car,  and  a 
street-railway  company  was  held  liable  for  the  kill- 
ing of  a  dog  by  an  electric  car,  caused  by  the  negli- 
gence of  a  motorman.  It  was  further  held  that  a 
dog  is  not  a  trespasser  on  a  street-car  track  that  is 
laid  in  the  highway  on  the  same  level. 

But  under  Miss.  Code  1880,  9  1059,  providing  that 
in  all  actions  against  railroad  companies  for  dam- 
ages done  to  persons  or  property,  proof  of  injury 
inflicted  by  the  running  of  the  locomotives  or  cars 
of  such  company  shall  be  prima  facie  evidence  of 
the  want  of  reasonable  skill  and  care  upon  the  part 
of  the  company,  where  a  dog  was  killtd  by  a  train 
a  recovery  was  denied  on  a  showing  made  that  the 
employees  of  the  company  did  all  that  could  be 
done  to  avoid  the  accident.  It  was  held  that  the 
presumption  was  that  the  dog  had  the  Instinct  and 
ability  to  get  out  of  the  way  of  danger,  and  would 
do  so  unless  its  freedom  of  action  was  interfered 
with  by  other  circumstances.  Jones  v.  Bond,  40 
Fed.  Rep.  281. 

And  under  La.  Laws  1882,  p.  160  (act  July  5, 1882), 
providing  (6  2)  that  dogs  are  property,  but  no  dog 
shall  be  entitled  to  the  protection  of  the  law  unless 
placed  upon  the  assessment  roll,  and  (83)  providing 
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value  to  DDankind,  the  reason  for  this  ancient 
rule  became  obsolete  and  the  law  itself  was 
repealed. 

MuUaly  v.  People,  86  N.  Y.  365;  Eaytoood 
V.  State,  41  Ark.  479:  State  v.  Bouse,  65  N.  C. 
815,  6  Am.  Rep.  744;  Clark,  Crim.  Cas.  Horn- 
book Series,  p.  832;  People  v.  Maloney,  1  Park. 
Crim.  Rep.  598;  People  v.  Campbell,  4  Park. 
Crim.  Rep.  386;  StaU  v.  Brawn,  9  Baxt.  53.  40 
Am.  Rep.  81;  Com.  v.  Hazelwood,  84  Ky.  681. 

The  principles  of  the  common  law,  ancient 
or  modern,  not  beine  enforced  in  this  state 
except  so  far  as  they  are  applicable  to  our 
habits  and  conditions  of  society  ( Wagner  v. 
Bissell,  8  Iowa,  896;  Piermn  v.  Lane,  60  Iowa, 
60),  it  cannot  be  said  that  these  obsolete  rules 
were  in  force  in  this  state  at  the  time  of  the 


enactment  of  g  8902  by  the  different  le^sla- 
tures,  much  less  that  these  ancient  rules  were 
considered  by  the  legislature. 

Section  8902  of  the  Code  is  as  follows;  "If 
any  person  steal,  take,  and  carry  away  of  the 
properly  of  another  any  money,  goods,  or 
chattels,  he  is  guilty  of  larceny." 

The  words  "property,  goods,  and  chattels" 
are  words  of  con^mon  use  and  are  to  be  taken 
in  their  actual,  plain,  and  ordinary  sense. 

Equitable  L.  Ins.  Co.  v.  0  lea  son,  56  Iowa, 
47;  Blackmail  v.  Wadstoorth,  65  Iowa,  80:  State 
V.  Phipps,  95  Iowa,  491;  State  v.  Smith,  4^ 
Iowa,  673. 

It  can  hardly  be  said  that  it  was  not  the  ob> 
ject  of  the  statute  and  the  spirit  of  the  law  to 
make  it  a  crime  to  steal  property  of  any  kind 


that  in  civil  actions  for  the  killinfir'of  or  for  injuries 
done  to  doers*  the  owner  cannot  recover  beyond  the 
amount  of  the  value  of  such  dofr  as  fixed  by  him- 
BBlf  in  the  last  assessment,  and  New  Orleans  city 
ordinance,  July  1, 1890,  providing  that  no  do?  shall 
be  permitted  to  run  at  largro  without  a  license  taK, 
the  plaintiff  should  have  shown  a  compliance  with 
the  law  of  the  state  and  the  ordinance  of  the  city  as 
a  condition  precedent  to  recovery  from  the  railroad 
company  for  ne^rligently  killing*  his  do^.  Sen  tell 
V.  New  Orleans  &  C.  It.  Co.  166  U,  8.  6B8,  41  L.  ed. 
1169. 

For  prior  cases  see  St.  Louis  S.  W.  R.  Co.  v.  Stan- 
field  (Ark.)  37  L.  K.  A.  660,  note. 

V.  Right  to  kUl  dogs, 
a.  Police  power. 

The  question  of  the  rifrht  of  property  in  dog«  en- 
ters largely  Into  the  cases  of  the  **rifirht  to  kill  a 
dopr,"  and  reference  is  made  tothe  case  of  Hubbard 
V.  Preston  (Mich.)  lH  L.  R.  A.  249,  note  on  that  sub- 
ject. A  summary  of  the  cases  on  that  subject  may 
be  flrrouped  as  follows: 

The  following'  cases  affirm  that  by  virtue  of  the 
police  power  certain  classes  of  dogs  may  be  killed: 
Ix^ach  V.  Elwood,  8  111.  App.  453;  Hallcr  v.  Sheridan. 
^  Ind.  494;  Independence  v.  Trouvalle,  15  Kan.  70; 
State,  Curtis,  v.  Topeka,  36  Kan.  76,  59  Am.  Rep. 
629;  Com.  v.  Markham.  7  Bush,  487;  Hagerstown  v. 
Witmer.  86  Md.  293,  39  L.  R.  A.  649;  Tower  v.  Tower, 
18  Pick.  262;  Blair  v.  Forehand,  100  Mass.  136;  More- 
wood  V.  Wakefield,  laS  Mass.  240;  Faribault  v.  Wil- 
son. 34  Minn.  254;  Morey  v.  Brown,  42  N.  H.  373; 
Mowery  v.  Salisbury.  82  N.  C.  175;  Grlflrgs  v.  Dittoe, 
62  Ohio  St.  601;  McKenzie  v.  Campbell,  1  U.  C.  Q.  U. 
241;  Jenkins  v.  Ballantyne,  8  Utah,  245, 16  L.  R.  A. 
689;  People,  Renshaw.  v.  Gillespie.  25  App.  Div.  91. 

Other  oast^  deny  the  power:  Lowell  v.  (jathriirht, 
97  Ind.  313:  Stebbins  v.  Mayer,  38  Kan.  573  (no  city 
ordinance);  Bishop  v.  Fahay,  15  Gray,  61;  Kerr  v. 
Seaver,  11  Allen,  151;  Coz/ens  v.  Nason,  10«  Mass. 
275;  People,  Shand,  v.  Tighe,  9  Misc.  607:  Lynn  v. 
State.  33  Tex.  Crim.  Rep.  153:  Heisrodt  v.  Hackett, 
84  Mich.  :i83;  Archer  v.  Baertschl,  8  Ohio  C.  C.  12; 
Fox  v.  Mohawk  &  11.  River  Humane  Soc.  25  App. 
Div.  26. 

b.  Unlawfvlly  kiJliug  dogn. 

It  was  held  that  an  owner  may  recover  for  un- 
lawfully killing  his  dog.  Parker  v.  Mlse,  27  Ala. 
480,62  Am.  Dec.  776;  Johnson  v.  McConnell,  80  Cal. 
645;  Lowell  v.  Gathright,  97  Ind.  313;  Gibbons  v. 
Van  Alstyne,  29  N.  Y.  S.  R.  461;  Dodson  v.  Mock,  20 
N.  C.  (4  Dev.  &  B.  L.)  146,  32  Am.  Dec.  H77;  Wheatley 
V.  Harri8,4  Sneed,  468,  70  Am.  Dec.  258;  Heiligmann 
V.  Rose,  81  Tex.  222,  13  L.  R.  A.  272. 

Where  a  constable  shot  a  dog  going  on  his  ac- 
customed route  from  the  barn,  on  the  sidewalk,  to 
the  garden,  and  the  Jury  found  a  special  verdict  to 
the  effect  that  if  the  defendant  was  not  Justified  in 
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shooting  the  dog  the  damages  were  $75,  and  if  be 
was  Justified  in  shooting-  the  dog  they  found  a  ver- 
dict of  $200  for  shooting  into  the  fence  and  tnurden. 
Judgment  was  rendered  for  $276.  Swann  v.  Bowie, 
2  Cranch.  C.  C.  221. 

o.  Barking  and  howliug  dogs. 

Some  cases  hold  thata  barking-  and  howling  dog 
may  not  be  killed^  ^trjNQuay  v.  Hartzell,  1  Ind. 
App.  500.  *         ■    'f 

Other  cases  affirm  the  riffht  to  kill  such  dog. 
Woolf  V.  Chalkcfr,  31  Conn.  121,  81  Am.  Dec  175; 
Brill  V.  Flagler,  23  wAil.  354,  Overruled  In  Dun- 
lap  V.  Snyder,  17  Barb.  561;  Laverty  v.  Hogan,  2  N. 
Y.  City  Ct.  Rep.  197. 

In  Hubbard  v4ire8ton,  90  Mich.  221.  15  L.  R.  A. 
249,  the  court  said  ft  was  a  question  for  the  Jury. 

d.  Dangerous  dogn, 

A  danifcrous  dog-  may  be  killed  in  self-defense. 
Woolf  V.  Chalker,  31  Conn.  121,  81  Am.  Dec  175; 
Reynolds  v.  Phillips,  13  111.  App.  557;  Anson  v. 
Dwight,  18  Iowa,  241;  Nehr  v.  State,  35  Neb.  638,  IT 
L.  R.  A.  771;  Credit  v.  Brown,  10  Johns.  265;  Put^ 
cam  V.  Payne,  13  Johns.  312;  Maxwell  v.  Palmer- 
ton.  21  Wend.  407;  Dunlap  v.  Snyder,  17  Barb.  561; 
People,  Dillon,  v.  Metropolitan  Police,  15  Abb,  Pr. 
167;  Laverty  v.  Hogan,  2  N.  Y.  City  Ct.  Rep.  197; 
People,  Shand,  v.  Tighe,  9  Misc.  607:  BoweVs  v.  Fitxr 
randolph,  Addison  (Pa.)  215;  Keck  v.  Ilalstead,  i 
Lutw.  630;  Spaigrht  v.  McGovem,  16  R.  I.  «58, 7  L.  R. 
A.  388;  Brown  v.  Carpenter,  26  Vt.  638,  63  Am.  Dec. 
603;  Quigley  v.  Pudsey,  26  N.  S.240. 

In  Wright  V.  Wranscot,  2  Neb.  237, 1  Sid.  338.  "In 
an  action  sur  case  for  killing  a  mastiff  dosr,  the  de- 
fendant Justified  because  the  plaintiff  suffered 
him  to  go  unmuzzled  and  that  he  fell  on  a  dog  kept 
by  the  defendant  for  preservation  of  the  house,  and 
that  the  defendant,  to  preserve  his  dog^,  killed  the 
plaintiff's  dog,  which  per  T.  and  W.  is  ill,  without 
saying  he  could  not  otherwise  do  it.  .  .  .  Bat 
per  Keeling,  Ch.  J.,  this  is  a  sufficient  Justification, 
to  which  Moreton  inclined."  But  the  defendant 
not  attending  it  was  adjourned.  In  1  Wms.  Saund. 
84,  it  was  held  that  the  plea  was  bad.  and  Judg- 
ment was  Riven  for  the  plaintiff. 

Some  cases  held  that  under  the  evidence  the  kill- 
ing? was  not  Justiiied.  Uhlein  v.  Cromack,  1U9  Mass. 
273;  Dodson  v.  Mock,  20  N.  C.  (4  Dev.  &  R  L.)  140.33 
Am.  Dec.  677;  Perry  v.  Phipps,  32  N.  C.  ilO  Ired.  L.) 
259,  51  Am.  Dec.  387;  Spaight  v.  McGovem.  16  R.  L 
a58,  7  L.  R.  A.  388  (contributory  neRlisrence);  Clark 
V.  Webster,  1  Car.  &  P.  104;  Han  way  v.  Boultbee.  4 
Car.  &  P.  330, 1  Moody  &  R.  15;  Morris  v.  Nugent, 
7  Car.  &  P.  572. 

0.  Trespassing  dogs. 

It  is  generally  held  that  a  mere  trespassing  dog 
cannot  be  killed.  Brent  v.  Kimball.  60  111.  211, 14 
Am.  Rep.  35;  Tyncr  v.  Cory,  5  Ind.  316;  Dinwiddle 
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that  is  of  value.  This  is  the  common  meaning 
of  the  words  used,  and  mast  prevail. 

Equitable  L.  Ins.  Co.  v.  Gleason,  56  Iowa, 
46;  MarthaU  v.  Blackshire,  44  Iowa,  478;  Harri- 
inan  v.  State,  2  G.  Greene.  265. 

Messrs.  CUirrke  &  Cohenonr*  for  appel- 
lee: 

Under  the  common  law  a  dog  is  not  the 
subject  of  larceny. 

1  Hale,  PI.  C.  1st  Am.  ed.  p.  512;  4  Bl.  p.  286; 
2  Bishop,  Grim.  L.  S$  773;  1  McClain.  Grim. 
Law,  ^  539;  Davis,  Griminal  Gode  and  Difrest, 
p.  176;  State  v.  Lymus,  26  Ghio  St.  400,  20 
Am.  Rep.  772:  State  v.  Doe,  79  Ind.  9,  41  Am. 
Rep.  599;  State  v.  Holder,  81  N.  G.  527,  81 
Am.  Rep.  517;  Ward  v.  State,  48  Ala.  161,  17 


Am.  Rep.  31;  12  Am.  &  £ng.  Enc.  Law, 
p.  782. 

It  then  follows  that  if  a  dog  is  to  be  in- 
cluded in  subjects  of  which  larceny  can  be 
committed,  it  must  be  by  virtue  of  some  posi- 
tive statutory  enactment  including  them  in 
the  subjects  of  larceny. 

Under  the  common  law  a  dog  belonged  in 
the  same  classification  of  animals  as  does  a 
coon,  all  of  which  were  held  not  to  be  the  sub- 
jects of  larceny. 

Warren  v.  State,  1  G.  Greene,  111;  Sfiaul  v. 
Brown,  28  Iowa,  42,  4  Am.  Rep.  151. 

Statutes  worded  similarily  to  our  statute  do 
not  make  a  dog  the  subject  of  larceny. 

State  V.  Lymus,  26  Ohio  St.  400,  20  Am. 


V.  State,  103  Ind.  101;  Sosat  v.  State,  2  Ind.  A  pp.  586; 
Marshall  v.  Blackshire,  44  Iowa,  476;  Barret  v. 
Utley,  12  Bush.  399;  Bowers  v.  Horen,  93  Mich.  420, 
17  L.  R.  A.  773;  GlUum  v.  Slsson,  53  Mo.  App.  516; 
Dudley  v.  Love,  60  Mo.  App,  420;  Woolsey  v.  Haas, 
63  Mo.  App.  198;  McDaniel  v.  State,  5  Tex.  App.  475; 
Townsend  v.  Watbeo,  9  East,  277;  Corner  v.  Cbamp- 
neys,  cited  in  2  Marsh.  584. 

Other  cases  bold  that  such  doR  may  be  killed. 
Simmonds  v.  Holmes,  61  Codd.  1, 15  L.  K.  A.  253: 
Dunning  v.  Bird,  24  111  App.  270;  Lipe  v.  Black- 
welder,  25  111.  App.  119;  Meneley  v.  Carson,  55  111. 
App.  74;  Bradford  v.  McKibben,  4  Bush,  545;  Bar- 
ret V.  Utley,  12  Bush,  309;  Hubbard  v.  Preston,  90 
Mich.  221, 15  L.  R.  A.  249;  Kinff  v.  Kline,  6  Pa.  818. 

Where  a  confectioner  and  baker  placed  poisoned 
bread  and  cheese  behind  his  counter  underneath 
the  same  to  destroy  rats  and  mice,  and  plaintiff's 
doK,  while  his  dautrhter  was  waitlnsr  to  be  served, 
went  under  the  counter  and  ate  some  of  the  pois- 
oned bread  and  cheese,  no  recovery  could  be  had. 
fitansfeld  v.  Boiling.  22  L.  T.  N.  S.  799. 

Under  24  k  25  Vict.  chap.  97, 1  41,  providinfir  that 
whosoever  shall  unlawfully  and  maliciously  kill, 
maim,  or  wound  any  dofr.  shall  be  punished,  a  con- 
viction could  not  be  had  for  placinflr  poisoned 
meat  in  a  frarden  for  the  purpose  of  Iciliing  a  tres- 
paflsinir  dosr.  In  this  case  it  was  said  that  it  migrht 
be  an  offense  under  27  3ie  28  Vict.  chap.  15,  fi  2,  mak- 
\ng  it  criminal  to  set  up  poisoned  meat  calculated 
to  destroy  life.  Daniel  v.  Janes,  L.  R.  2  C.  P.  Div. 
351. 

f.  Sheep'ldlling  d^njs. 

It  is  generally  held  that  sheep-killing  dogs  may 
be  killed.  Thompson  v.  State,  67  Ala.  106,  42  Am. 
Rep.  101;  Johnson  v.  McConnell,  hO  Cal.  545  (Stat- 
ute); Milman  v.  Shockley,  1  Houst.  (Del.)  444  (Stat- 
ute); Hunt  v.  State,  3  Ind.  App.St^i;  Carpenter  v. 
Lippitt,  77  Mo.  242  (Statute);  Brauer  v.  English,  21 
Mo.  App.  490;  Dunlap  v.  Snyder,  17  Barb.  561; 
Brown  v.  Hoburger,  52  Btirb.  15;  Parrott  v.  Harts- 
fleld,  20  N.  C.  (4'Dev.  &  B.  L.)  110,  32  Am.  Dec.  673; 
Job  V.  Harlan,  13  Ohio  St.  485;  Campbell  v.  Brown, 
1  Grant,  Cas.  82  (Statute):  Com.  v.  Gabby,  5  Pa. 
Dist  R.  159;  Miller  v.  Spaulding.  41  Wis.  221. 

Other  cases  deny  the  right  unless  the  dog  is 
caught  in  the  act  or  the  statute  authorizes  it. 
Lentz  V.  Stroh,  6  Serg.  &  R.  34  (statute  not  retroac- 
tive); Wells  V.  Head.  4  Car.  &  P.  668. 

g.  Dogs  chasing  other  anlmaltt. 

Dogs  chasing  other  animals  cannot  be  killed. 
Spray  v.  Ammerman,  86  111.  309;  Livermore  v. 
Bat«helder,  141  Mass.  179;  Hinckley  v.  Emerson,  4 
Cow.  361;  State  v.  Latham,  35  N.  C.  (13  Ired.  L.)  33; 
Janson  v.  Brown,  1  Campb.  41;  Vei-e  v.  Lord  Craw- 
dor,  11  East,  .568;  Wright  v.  Ramscot,  1  W^ms. 
Seund,  84;  Kellett  v.  Stanuard,  2  Ir.  C.  L.  Rep.  156. 

Some  cases,  however,  affirm  the  right.  Ander- 
son V.  Smith,  7  111.  App.  354;  Barret  v.  Utley,  12 
Bush,  399;  Leonard  v.  Wilkins,  9  Johns.  238;  Boecher 
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v.  Lutz,  13  Daly,  28;  Sutton  v.  Coover,  4  York,  22; 
Protheroe  v.  Mathews,  5  Car.  &  P.  581;  Wadhurst  v. 
Damme,  Cro.  Jac.  45;  Barrington  v.  Turner,  3  Lev. 
28. 

If  a  man  hunt  with  a  tumbler  (greyhound)  in  my 
warren,  still  I  am  not  Justified  in  killing  the  tumb- 
ler with  my  mastiff  set  on  by  me.  This  case  was 
cited  in  Barrington  v.  Turner,  3  Lev.  28,  where  a 
recovery  was  denied  for  killing  greyhounds  which 
chased  a  deer  in  defendant's  park.    Lewins's  Case, 

2  Rolle,  Abr.  567. 

Where  the  defendant  justified  klllinK  the  plain- 
tiff's mastiffs  to  prevent  them  from  killing  the 
plaintiff's  hogs  that  were  trespassing,  Hale  said: 
*The  Justification  of  killing  the  mastiffs  is  well 
enough;  for  a  man  may  not  set  mastiffs  upon  pigs 
to  kill  them,  but  he  may  hunt  them  with  a  little 
dog."    King  V.  Rose,  Freem.  C.  L.  347,  4  Raym.  228, 

3  Keb.  228. 

In  Wadhurst  v.  Damme,  Cro.  Jac.  45,  in  an  ac- 
tion for  trespass  for  killing  a  mastiff  dog,  a  defense 
that  the  dog  was  in  the  habit  of  killing  oonles  in 
his  warren  was  held  good. 

A  recovery  could  not  be  had  for  damages  for 
killing  a  dog  which  chased  a  rabbit  into  the  lands 
of  the  defendant,  and  ran  against  a  dog  spear  and 
was  injured.  Jordin  v.  Crump,  8  Mees.  &  W.  782, 11 
L.  J.  Exch.  N.  S.  74. 

In  Dcane  v.  Clayton,  2  Marsh.  577, 1  J.  B.  Moore, 
208,  7  Taunt,  489,  as  to  whether  the  owner  of  wood- 
land was  liable  for  placing  dog  spears  near  the 
paths,  thereby  killing  a  trespassing  dog  chasing  a 
hare,  the  owner  of  the  dog  using  all  his  endeavors 
to  call  in  his  dog,  was  not  decided. 

h.  Dogs  **at  large." 

Dogs  held  to  be  at  large.  Com.  v.  Chase,  6  Cush. 
248;  Com.  v.  Dow,  10  Met.  382;  Julienne  v.  Jackson, 
69  Miss.  34;  Nehr  v.  State,  a5  Neb.  638, 17  L.  R.  A.  771; 
Griggs  v.  Dittoe,  52  Ohio  St.  601;  Jenkins  v.  Ballan- 
tyne,  8  Utah,  245, 16  L.  R.  A.  689;  Brown  v.  Carpen- 
ter,  28  Vt.  638,  62  Am.  Dec.  603. 

Dogs  held  not  to  t)e  at  large.  Lowell  v.  Gath- 
rigbt.  97  Ind.  313;  Bishop  v.  Fahay,  15  Gray,  61;  Mc- 
Aneany  v.  Jewett,  10  Allen,  151;  Swann  v.  Bowie, 
2  Cranch,  C.  C.  221. 

1.  Killing  a  dog  by  mi»take. 

A  party  killing  a  dog  by  mistake  is  held  liable. 
Ranson  v.  Kitner,  81  111.  App.  242;  Harris  v.  Eaton, 
30  R.  I.  pt.  1,  p.  84;  Wright  v.  Clark,  60  Vt.  130,  28 
Am.  Rep.  496. 

VI.  Criminal  actions  for  injuries  to  dogs. 

A  criminal  prosecution  would  lie  at  common  law 
for  malicious  mischief  in  injuring  a  dog,  but  a 
dictum  in  Missouri  denies  that  such  an  action  could 
be  maintained. 

In  King  v.  Chaloner,  12  Mod.  877,  •*an  informa- 
tion was  against  him  for  killing  my  Lord  S.'8  dog, 
setting  forth  that  Lord  S.  was  riding  in  the  vill  of 
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Rep.  472;  JState  v.  Doe,  79  Ind.  9,  41  Am.  Rep. 
599;  State  v.  Holder,  81  N.  C.  527.  81  Am. 
Rep.  517;  Ward  v.  State,  48  Ala.  161, 17  Am. 
Rep.  81;  12  Am.  &  Eng.  Enc.  Law,  p.  782:  1 
McClain,  Criminal  Law,  g  539. 

At  common  law  a  chose  in  action  was  not 
the  subject  of  larceny,  and  statutes  making 
••personal  goods"  the  subject  of  larceny  are 
usually  construed  as  not  including  choses  in 
action,  and  to  be  included  in  the  definition  of 
larceny  they  must  be  designated  in  express 
words'as  our  statute  has  done. 

12  Am.  &  Eng,  Enc.  Law,  p. 784;  United  States 
V.  Davis,  5  Mason,  856;  Warner  v.  Com.  1  Pa. 
St.  154,  44  Am.  Dec.  114;  Cvlp  v.  State,  1 
Port.  (Ala.)  33,  26  Am.  Dec.  357. 


The  terms  "goods"  and  "chattels"  cannot 
be  extended  by  implication  to  include  dogs, 
but  if  they  are  to  be  made  the  subjects  of  lar- 
ceny it  must  be  by  a  statutory  enactment  using 
express  words  for  that  purpose. 

Sentell  v.  A>?/?  Orleans  db  C.  R.  Co.  166  U.  S. 
698.  41  L.  ed.  1169. 

In  the  first  place,  the  common  law  adopted 
and  in  force  in  Iowa  is  the  common  law  and 
statutes  of  England  in  force  and  operation 
prior  to  the  year  1707,  the  date  of  the  union 
of  England  and  Scotland  under  the  title  of 
Great  Britain. 

CFerrall  v.  Simplot,  4  Iowa,  381;  Reynolds 
V.  Wilmeth,  45  Iowa,  693. 

The  statute  of  10  Geo.  IIL,  chap.  18,  only 


D.  In  the  county  of  Middlesex,  and  that  bis  firrey- 
taound  belnff  tunc  et  ihUlem  following  him,  the  de- 
fendant drew  his  sword,  and  tunc  et  ibidem  killed 
the  dosr.  Not  grullty  pleaded;  and  at  nUd  prltis  the 
defendant  rcUcta  vcrijicatione  confessed  the  ac- 
tion; and  the  postea  was,  'that  at  ni«t  prlus  at  such 
a  day,  the  defendant  relicta  verificatione  confessed 
the  action.'  Holr,  Chief  Justice.  'You  should 
not  have  mentioned  the  nisi  jyi-ius  at  all,  but  have 
entered  It  as  of  a  term  before;  or,  since  you  have 
mentioned  It,  you  should  have  shewed  that  the 
jury  was  called,  etc.,  and  then  the  defendant  re- 
licta, etc.,  for  now  you  tell  us  of  a  nisi  t)Hns,  and 
ehew  nothing  that  was  done  there.'  Brotherick 
excepted,  that  It  did  not  appear  what  county  the 
dog  was  in;  for  though  Lord  S.  is  said  to  be  in  Mid- 
dlesex, the  dog  might  be  in  another  county,  and 
ad  tunc  et  ibidem  shall  only  go  to  the  vill,  which 
may  extend  to  more  counties  than  one.  Sed  Per 
Curiam;  Mt  shall  go  to  both.' " 

In  a  criminal  prosecution  for  malicious  mischief 
In  shooting  a  dog  the  court  said  that  many  actions 
have  been  brought  in  this  state  and  in  England  for 
injuries  to  such  property,  and  it  was  held  "if,  then, 
dogs  be  personal  property,  they  are  protected  by 
the  law,  and  the  owner  has  such  an  interest  in  them 
as  that  he  can  protect  and  defend  them:  and  the 
destruction  of  them  from  malice  to  the  owner  is,  in 
law,  malicious  mischief."  State  v,  I^atham,  dTi  N.  C. 
03  Tred.  L.)  33. 

But  in  State  v.  Mease,  69  Mo.  App.  581,  It  was 
said  that  it  was  not  an  offense  at  common  law  to 
kill  a  dog,  and  that  in  that  respect  the  common 
law  is  still  in  force  in  Missouri.  (But  see  State  v. 
Latham,  and  King  v.  Chaloner,  supra). 

Under  statutes  making  it  criminal  to  Injure 
'*property,"  prosecutions  have  been  maintained  for 
injury  to  dogs.  State  v.  Sumner,  2  Ind.  377;  Har- 
ness V.  State,  37  Ind.  425;  Sosat  v.  State.  2  Ind.  App- 
586;  State  v.  McDuffle,  34  N.  H.  523,  09  Am.  Doc. 
516;  Nohr  v.  State,  35  Neb.  638, 17  L.  K.  A.  771. 

But  the  converse  was  held  in  the  following  cases: 
State  v,  Marshall,  13  Tex.  55;  Patton  v.  State,  93  Ga. 
Ill,  24  L.  R.  A.  732;  Com.  v.  Maclin,  3  Leigh,  809: 
Davis  v.  Com.  17  Gratt.  617;  State  v.  Mease,  69  Mo. 
App.  581. 

A  dog  was  embraced  in  the  term  "all  brute  crea- 
tures."   State  v.  Giles,  125  Ind.  124. 

Or  "animal."    Warner  v.  Perry,  14  Hun,  337. 

**Or  other  beasts."  United  States  v.  Gideon,  1 
Minn.  292. 

But  a  dog  was  not  embraced  In  "domestic  ani- 
mals." State  V.  Harrlman,  75  Me.  662,  46  Am.  Rep. 
428. 

Or  "cattle."    State  v.  Mease,  69  Mo.  App.  581. 

In  some  prosecutions  it  was  shown  that  the  word 
"dog"  was  mentioned  specifically  In  the  statutes 
against  malicious  mischief.  Hewitt  v.  State,  121 
Ind.  245;  Kinsman  v.  State.  77  Ind.  132;  State  v. 
Pine,  80  Tex.  399;  McDaniel  v.  State,  5  Tex.App. 
475.  I 
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ITnder  Ind.  Rev.  Stat.  p.  975,  9  71.  providing  that 
any  person  who  shall  maliciously  destroy  any  prop- 
erty shall  be  fined.  It  was  held  that  "a  man  there, 
fore  at  common  law  may^  have  an  absolute  prop- 
erty In  him"  (a  dog.)  "A  dog  then,  bi>ing  a  domestic 
animal,  is  a  subject  of  absolute  property,  and, 
though  not  Intrinsically  for  his  flesh,  yet  extrlnsl- 
cally  foV  his  use,  being  of  some,  we  might  say  of 
much,  value,  the  killing  of  him  under  our  statute  is 
an  Indictable  offense."  State  v.  Sumner,  2  Ind.  377. 

And  under  2  Gavin.  &  H.  (Ind.)  p.  462,  6 13,  provid- 
ing thateverj'  person  who  shall  maliciously  and 
mischievously  injure  any  property  of  another 
shall  be  deemed  guilty  of  a  malicious  trespass  and 
be  fined  not  exceeding  twice  the  value  of  the  dam- 
age done,  in  a  prosecution  for  killing  a  dog  it  was 
held  that  the  amount  of  damage  done,  and  not  the 
value  of  the  animal  killed,  constitutcnl  the  basis  for 
the  penalty  and  as  a  matter  of  law.  The  court 
said:  "We  cannot  know  that  the  dog  was  of  no 
value  after  he  was  killed;  at  least,  it  Is  a  fact  that 
cannot  be  left  to  inference.  Some  animals  are  of 
as  much  value  after  they  are  killed  as  before.  The 
damages  occasioned  by  the  injury  complained  of 
must  be  averred."    Harness  v.  State.  27  Ind.  425. 

And  a  conviction  was  had  under  Ind.  Stat.  Elli- 
ott's Supp.  9  448,  making  it  a  misdemeanor  for  any 
person  to  mischievously  or  maliciously  injure  or 
kill  any  dog  that  has  been  listed  for  taxation,  except 
sheep-kllllng  dogs.    Hewitt  v.  State,  121  Ind.  345. 

Under  Ind.  act  March  7,  1883,  Acts  1883.  p.  148. 
providing  that  any  person  who  shall  mischievousij 
injure  or  kill  any  dog  that  has  been  duly  listed  for 
taxation  shall  be  guilty  of  a  misdemeanor,  except- 
ing from  the  act  dogs  killed  while  damaging  prop- 
erty or  sheep-killing  dogs,  a  conviction  was  had 
where  a  dog  was  properly  listed,  and  was  not  dam- 
aging any  property,  and  was  not  shown  to  be  a 
sheep-killing  dog.  Dinwiddle  v.  State,  U»  Ind.  101. 

A  conviction  could  be  had  under  Ind.  Rev.  Stat. 
1881,  fi  1955,  providing  whoever  maliciously  or  mis- 
chievously injures  or  causes  to  be  injured  any  prop- 
erty of  another  is  guilty  of  malicious  trespass,  not- 
withstanding the  act  of  March  7, 1883,  6  5,  providing 
against  maliciously  Injuring  or  killing  any  dog  that 
has  been  listed  for  taxation.  Sosat  v.  State,  2  Ind. 
App.  586. 

In  Sosat  V.  State,  2  Ind.  App.  586,  it  was  said  that 
the  case  of  Kinsman  v.  State.  77  Ind.  132.  was  de- 
cided before  the  dog  law  of  1883  and  1881  had  been 
enacted. 

In  Kinsman  v.  State,  77  Ind.  \Si,  under  2Ind.Bev> 
Stat.  1876,  p.  462  (1881,  p.  186),  In  a  prosecution  for 
unlawfully,  maliciously,  and  mischievously  kill- 
ing a  dog,  it  was  said  that  ever  since  Ind.  act  of 
March,  1861,  providing  for  licensing  dogs,  the  laws 
of  this  state  have  recognized  the  property  in  dogs, 
and  have  required  that  their  owners  should  coo- 
tribute  certain  sums  to  the  revenue  of  the  town- 
ship on  account  of  their  ownership  of  such  prop- 
erty; that  the  first  act  of  March.  1861,  called  it  a 
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provided  for  the  puDishmeDt  for  taking  and 
•carrying  away  a  dog,  but  did  not  make  it 
larceny. 

1  McClain,  Criroinal  Law,  §  589;  1  Hawk. 
P.  C.  chap.  83,  §  23. 

Criminal  and  penal  statutes  are  to  be  strictly 
construed,  and  their  effect  not  to  be  extended 
by  implication. 

23  Am.  &  Eng.  Enc.  Law,  pp.  374,  875,  887. 

Deemer*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  sole  question  presented  by  this  appeal  is 
whether  or  not  a  dog  is  the  subject  of  larceny. 
That  it  was  not  at  common  law  is  conceded. 
The  reasons  for  this  were  twofold:    First,  be- 


cause it  had  no  intrinsic  value;  and,  second, 
because  it  was  not  fully  domesticated,  but  bv 
nature  base.  The  courts  held  that  dogs,  al- 
though reclaimed,  could  not  be  used  for  food, 
bttt  were  kept  for  the  mere  whim  or  pleasure 
of  their  owners,  and  therefore  bad  no  intrinsic 
value.  A  great  deal  of  research  and  eloquence 
has  been  wasted  in  attempting  to  show  the  fal- 
lacy of  this  rule.  It  appears  to  be  well  settled, 
however,  that,  in  the  absence  of  statutory 
modification  of  the  common  law,  dogs  are  not 
the  subject  of  larceny.  State  v.  Lymus,  26 
Ohio  St.  400,  20  Am.  Rep.  772;  State  v.  Doe, 
79  Ind.  9,  41  Am.  Rep.  699.  When  the  statute 
relating  to  larceny  covers  * 'personal  property 
in  general,"  or  ''anything  of  value,"  some 


license  fee.  and  the  act  of  March,  1865,  called  it  a 
township  tax.  The  court  said  it  may  well  be  said 
that  anjr  article  of  property  which  the  law  subjects 
to  taxation  is  prima  facie  an  article  of  value. 

Under  Elliott's  Supp.  $335,  punisbinir  cruelty  to 
animals  and  detloinR  the  word  "animal"  to  include 
all  brute  creatures  and  all  domestic  fowls,  a  con- 
viction could  be  had  for  mutilating  a  dog.  State  v. 
•Giles,  125  Ind.  UM. 

But  under  Ind.  Rev.  Stat.  1881.  i  2101,  providingr 
that  whoever  cruelly  beats  or  needlessly  mutilates 
■or  kills  any  animal  shall  be  fined,  etc.,  a  conviction 
-could  not  be  had  where  some  fox  hounds  were 
killed)  and  the  defendant  by  mistake  believed  that 
they  were  chasinsr  his  sheep,  although  the  hounds 
were  on  a  fox  trail.  Hunt  v.  State.  8  Ind.  App.  883. 

In  a  prosecution  for  killing  a  dog  under  N.  H. 
Rev.  Stat.  chap.  216,  providing  that  if  a  person  wil- 
fully and  maliciously  commit  any  act  whereby  the 
personal  estate  of  another  shall  be  injured,  such 
person  shall  be  punished,  it  was  held  that  dogs  are 
the  subject  of  property,  and  capable  of  being  wll- 
-fully  and  maliciously  injured  under  the  statute. 
State  V.  McDuffle,  34  N.  H.  628,  69  Am.  Dec.  616. 

So,  under  a  prosecution  for  maliciously  killing  a 
dog  under  Neb.  Crira.  Code,  6  109,  providing  that  if 
•any  person  shall  wilfully  and  maliciously  injure  or 
-destroy  any  personal  property,  etc.,  it  was  held  that 
a  dog  was  property,  and  no  one  could  destroy  the 
-same  maliciously  without  making  himself  liable. 
Nehr  V.  State.  35  Neb.  638,  17  L.  K.  A.  771. 

In  State  v.  Marshall.  13  Tex.  55.  under  Tex.  Hart. 
Dig.  art.  560.  providing  that  if  any  person  shall  wil- 
fully and  maliciously  kill  any  horse,  cattle,  goat, 
•sheep,  or  swine,  or  shall  wilfully  injure  or  destroy 
any  property  of  another  he  shall  be  punished,  a  con- 
viction could  not  bo  bad  for  killing  a  dog.  The  stat- 
ute has  been  changed  since  this  decision. 

In  State  v.  Marshall,  13  Tex.  55.  it  was  said  that  in 
some  states  dogs  are  by  statute  placed  upon  the 
■same  footing  as  other  personal  property,  but  we 
have  in  this  state  no  statute  upon  the  subject  (ma- 
licious mischief).  "They  are  not  regarded  by  the 
law  as  being  of  the  same  intrinsic  value,  as  prop- 
erty, as  the  animals  enumerated  in  the  statute." 

But  under  Paschal's  Dig.  art.  28U,  providing  that 
if  any  person  shall  wilfully  kill,  maim,  wound,  poi- 
son, or  disfigure  any  dog  of  another  with  Intent  to 
injure  the  owner  thereof,  be  shall  be  fined,  etc.,  a 
oonviction  could  be  had  for  killing  a  dog.  the  prop- 
erty of  A.  B.  This  statute  changed  the  rule  of  law 
In  Texas.    State  v.  Pine,  30  Tex.  300. 

And  under  Paschal's  Dig.  art.  2344.  a  conviction 
was  had  for  killing  a  trespassing  dog.  McDanlel  v. 
State.  5  Tex.  App.  475. 

In  an  action  for  false  imprisonment  it  was  held 
that  under  N.  Y.  Sess.  Laws  IRflO,  chap.  «8»,  p.  1456, 
amending  Rev.  Statutes,  pt.  4,  tit.  6.  chap.  1,  fi  28,  and 
providing  that  any  person  who  shall  maliciously 
kill,  maim,  wound,  or  injure  other  animals  shall  be 
guilty  of  a  misdemeanor,  and  Laws  1867,  chap.  375,  • 
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1.  providing  that  if  any  person  shall  needlessly  mu- 
tilate or  kill  any  living  creature  such  person  shall  be 
guilty  of  a  misdemeanor,  a  conviction  was  wrong- 
ful where  there  was  no  allegation  that  the  shooting 
of  a  dog  was  needlessly  or  maliciously  done.  War- 
ner V.  Perry,  14  Hun,  337. 

In  a  prosecution  for  malicious  mischief  for  kill- 
ing a  dog,  a  conviction  was  set  aside  because  of 
failure  of  proof  of  ownership.  The  court  said:  "A 
dog.  although  for  some  purposes  regarded  in  law  as 
the  subject  of  property,  ministers  rather  to  the 
pleasure  than  to  the  necessities  or  profit  of  his 
owner,  especially  when  the  latter  is  a  youth.  It  Is 
not.  therefore,  such  an  article  as  the  father  is  bound 
to  furnish  to  his  minor  child  living  with  and  de- 
pendent upon  him.  The  dog  of  Chalmers  Bookman 
was  not  given  to  him  by  his  father,  nor  had  the 
latter  ever  owned  it.  The  son's  title  was  wholly  In- 
dependent of  the  father."  State  v.  Trapp,  14  Rich. 
L.203. 

It  was  necessary  to  allege  and  prove  the  value  of 
a  dog  that  was  alleged  to  have  t)een  killed,  under 
Minn.  Rev.  Stat,  ohap.  101.  i  30.  providing  punish- 
mentfor  wilfully  and  maliciously  killing,  maim- 
ing, or  disfiguring  horses,  cattle,  or  other  t>easts  of 
another  person.  United  States  v.  Gideon.  1  Minn. 
292. 

Under  Oa.  Penal  Code,  1 720,  providing  all  other 
acts  of  wilful  and  malicious  mischief  in  that  injur- 
ing or  destroying  any  other  public  or  private  prop- 
erty not  herein  enumerated  shall  be  a  misde- 
meanor, a  conviction  was  had  for  the  wilful  and 
malicious  killing  of  a  dog.  WUcox  v.  Sute  (Oa.)  39 
L.  R.  A.  709. 

But  a  conviction  could  not  be  had  under  Oa.  Code, 
1 4627,  providing  that  acts  of  wilful  and  malicious 
mischief  in  the  injurmg  or  destroying  of  any  other 
public  or  private  property  not  herein  enumerated 
shall  be  punished,  as  this  was  intended  to  apply  to 
inanimate  property:  and  fi  4B12,  providing  against 
maliciously  maiming  or  killing  any  horse,  mule, 
bull,  steer,  ox,  cow,  calf,  heifer,  or  other  animal  un- 
der the  description  heretofore  given  of  horses  and 
cattle,  was  not  intended  to  apply  to  dogs.  Patton 
V.  State.  93  Ga.  Ill,  24  L.  R.  A.  732. 

In  Wilcox  V.  State  (Oa.)  39  L.  R.  A.  709.  it  was  said 
that  the  discussion  in  the  Patton  Case  as  to  whether 
dogs  were  property  was  not  necessary  for  the  de- 
termination of  the  question  involved. 

So,  under  Va.  Laws  1822-23.  chap.  84.  •  1  (Sess. 
Acta.  p.  86),  providing  that  any  person  who  shall 
knowingly  and  wilfully  without  lawful  authority 
destroy  or  injure  any  tree  or  property,  real  or  per- 
sonal, belonging  to  another,  shall  be  guilty  of  a 
misdemeanor,  a  conviction  could  not  be  had  for 
killing  dogs  belonging  to  another.  Ck>m.  v.  Maolin,  3 
Leigh.  809. 

And  under  Va.  Code.  chap.  192.  i  63.  p.  796.  pro- 
viding that  if  a  person  unlawfully,  but  not  feloni- 
ously destroy,  deface,  or  injure  any  property, 
real  or  personal,  not  his  own,  he  shall  be  guilty  of  a 
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courts  hold  that  a  dog  is  included  aud  be- 
comes the  subject  of  larceny.  Mvltaly  v.  Peo- 
j^,  86  N.  Y.  865;  Harrivgton  v.  Miles,  11  Kan. 
480, 15  Am.  Rep.  355;  Hnrley  v.  State,  30  Tex. 
App.  333;  State  v.  Tates,  10  Crim.  L.  Mag. 
439.  But  the  cases  are  by  no  means  harmoni- 
ous upon  this  proposition.  See  Ward  v.  State, 
48  Ala.  161,  17  Am.  Rep.  31.  In  some  states 
it  is  suggested  that  in  subjecting  dogs  to  tax- 
ation they  are  thereby  made  the  subject  of  lar- 
ceny under  the  generic  terms  '^personal  proper- 
ly" or  '^chattels/'  found  in  the  statutes.  Com,  v. 
Hazelicood,  84  Ky.  681 ;  MvlUdy  v.  Peoj^,  86  X. 
Y.  865.  It  is  also  said  by  other  quite  as  re- 
spectable courts  that  these  taxes  are  not  imposed 


on  the  theory  that  dogs  are  property,  but  as  po- 
lice regulations,  and  therefore  siich  taxation 
does  not  bring  them  within  the  statute.  State  v. 
Doe,  79  Ind.  9,  41  Am.  Rep.  599,  and  StaU  v. 
Lymus,  26  Ohio  St.  400,  20  Am.  Rep.  772.  See 
also  Sentell  v.  New  Orleans  A  C,  R.  Co.  166  U  S. 
698, 41  L.  ed.  1169.  Our  statute  (Code  1878.  § 
3902)  makes  it  a  crime  for  anyone  to  steal  any 
money,  goods,  or  chattels  of  another;  and  if  dogs 
are  intended  to  be  included  it  must  be  under  the 
terms  * 'goods  and  chattels."  That  they  are  not 
goods  is  clear.  '  Chattels,"  however,  is  a  broad- 
er and  more  comprehensive  term,  and  includes 
all  kinds  of  property  except  the  freehold  and 
things  which  are  a  parcel  of  it.     The  supreme 


niisderaeanor,  a  conviction  could  not  be  bad  for 
killiDff  a  dofr.    Davis  v.  Com.  17  Gratt.  617. 

And  an  Indictment  for  killing^  a  dogr  could  not  be 
sustained  under  Me.  Rev.  Stat.  chap.  127,  6  1,  pro- 
viding punishment  for  killing  or  wounding  "do- 
mestic animals."  State  v.  Harriman,  75  Me.  562, 46 
Am.  Rep.  433. 

Under  Mo.  Rev.  Stat.  S  3620.  providing  punishment 
for  persons  who  shall  wilfully  and  maliciously  kill, 
maim  or  wound  any  horse,  mare,  colt,  mule,  or  ass 
or  neat  or  homed  cattle  of  another,  and  6  3621,  pro- 
viding punishment  against  any  person  who  shall 
wilfully  and  maliciously  or  cruelly  maim,  wound, 
boat,  or  torture  any  horse  or  other  cattle,  a  con- 
viction could  not  be  had  for  killing  a  dog.  State  v. 
Mease,  69  Mo.  App.  581. 

And  under  Mo.  Rev.  Stat.  6  3593,  providing  pun- 
ishment against  any  person  who  shall  wilfully  de- 
stroy or  injure  any  goods,  wares,  or  merchandise  or 
other  personal  property  of  another,  a  conviction 
could  not  be  had  for  killing  a  dog,  as  this  statute 
was  applicable  to  inanimate  subjects  of  property, 
and  did  not  Include  dogs.  State  v.  Mease,  69  Mo. 
App.  581. 

Under  S.  C.  act  Jan.  1861  (12  Stat,  at  L.  903),  provid- 
ing for  malicious  trespass  against  certain  animals 
and  "other  personal  property,"  the  question  wheth- 
er the  malicious  killing  of  a  dog  was  embraced  with- 
in the  act  was  not  decided.  State  v.  Trapp,  14  Rich. 
L.203. 

A  prosecution  could  not  be  maintained  for  mali- 
ciously killing  a  dog  listed  for  taxation,  under  Ind. 
act  March  7, 18H3,  as  said  act  was  repealed  by  act 
May  6, 1891  (Acts  1891,  p.  453).  State  v.  Brugh,  5  Ind. 
App.  592. 

No  reference  was  made  to  the  case  of  Sosat  v. 
State,  2  Ind.  App.  586,  probably  because  the  prose- 
cution was  under  a  ditferent  statute. 

In  a  suit  for  false  imprisonment  where  a  man 
beat  a  small  dog  that  ran  out  barking  towards  him. 
and  he  was  arrested  a  mile  from  the  house  and  was 
taken  before  a  magistrate  and  was  discharged,  and 
It  was  pleaded  in  Justification  that  7  &  8  Geo.  IV. 
chap.  30,  S  24,  giving  magistrates  power  of  awarding 
compensation  in  cns<^s  of  wilful  and  malicious  in- 
Jury  to  "property,"  and  S  28,  authorizing  the  Im- 
mediate apprehension  without  warrant  of  persons 
found  commlttlnir  any  offense  against  the  act,  the 
court  left  it  to  the  Jury  to  say  whether  the  plaintiff 
had  commitU'd  a  wilful  injury  to  the  dog.  and 
secondly  whether  he  was  found  committing  that 
offense  and  Immediately  apprehended,  and  a  ver- 
dict was  given  for  the  plaintiff.  Hanway  v.  Boult- 
bee,  1  Moody  &  R.  15,  4  Car.  &  P.  aW. 

Under  Ind.  Rev.  Stat.  chap.  28, 9  8,  providing  that 
It  shall  be  an  offense  to  deposit  any  of  certain 
poisons  within  200  roads  ot  a  highway,  pasture,  field, 
or  other  Improved  land  for  the  purpose  of  killing 
wolves,  foxes,  dogs,  or  other  animals,  an  indict- 
ment which  alleged  that  the  defendant  deposited 
poison  In  a  certain  field  within  200  rods  of  a  high- 
way and  pasture  was  held  good  on  demurrer.  State 
V.  Bucknam  (Me.)  2  New  Eng.  Rep.  697. 
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In  regard  to  cruelty  to  animals,  in  some  cases  the 
prosecution  failed  on  account  of  evidence. 

So,  under  a  statute  against  cruelty  to  animals  a 
conviction  could  not  be  had  where  a  man  set  a  trap 
on  his  own  premises  In  a  bucket  of  slop,  and  a 
dog  that  had  been  in  the  habit  of  prowling  at 
night  and  committing  depredations  was  caught  by 
the  tongue.  Hodge  v.  State,  11  Lea,  528,  47  Am. 
Rep.  307. 

Where  a  party  lawfully  shot  a  neighbor's  dog 
which  was  trespassing,  and  told  the  owner  and 
policeman,  and  the  defendant  dragged  the  dog  into 
the  road,  where  he  died  some  hours  afterwards  in 
great  pain,  a  conviction  could  not  be  had  under 
12 &  13  Vict.  chap.  92,  fi  2,  for  illtreaiing  and  tortur- 
ing and  causing  to  be  cruelly  illtreated  and  tortured 
a  dog.  It  was  held  that  the  shooting  was  not  un- 
lawful, and  no  act  of  torture  under  the  statute  In 
this  case  was  done  by  the  defendant.  Powell  v. 
Knight,  88  L.  T.  N.  S.  607,  38  Week.  Rep.  721. 

In  People,  Walker,  v.  New  York  Special  Sessions* 
4  Hun,  441,  it  was  held  that  although  a  dog  was  not 
a  beast  o(  burden,  yet  it  was  not  cruelty  to  train 
and  subject  him  to  any  useful  purpose.  The  court 
Siiid  that  his  use  upon  a  treadmill  or  upon  an  in- 
clined plane,  or  in  any  mode  by  which  his  strength 
and  docility  may  be  made  serviceable  to  man  is  com- 
mendable and  not  criminal,  but  his  abuse  while  so 
employed,  whenever  it  amounts  to  cruelty.  Is  a 
crime  and  punishable  precisely  under  the  same  cir- 
cumstances as  the  cruel  usage  of  the  higher  animals. 

Among  the  earliest  laws  for  the  protection  of 
dogs  is  that  mentioned  in  7  Edinburgh  Ene.  p.  644: 
'*Thus.  this  animal  is  put  under  the  protection  of 
the  most  ancient  laws,  which  enact  that  *no  one 
should  disturb  or  stop  a  bloodhound  or  man  passing 
with  him  to  follow  thieves,  or  take  malefactors.'  '* 

VII.  Larceny  and  obtaining  a  dog  byfaUte  pretewfet. 

At  common  law  it  was  not  larceny  to  steal  a  dog. 
The  reason  given  was  that  larceny  was  punishable 
by  death,  and  it  was  not  fit  that  a  man  should  suffer 
death  for  stealing  a  dog,  and  yet  It  was  larceny  to 
steal  a  hawk  because  used  by  princes  and  noblemen 
for  hunting.  At  the  same  time  the  right  of  prop- 
erty in  dogs  was  protected  by  allowing  a  civil  action 
for  their  recovery  or  for  injuries  done  to  them,  and 
a  statute  was  passed,  10  Geo.  III.,  chap.  18,  mak- 
ing it  a  criminal  offense  to  steal  a  dog.  In  this 
country  some  few  states  still  preserve  the  relics  of 
the  common  law  in  regard  to  prosecutions  for 
larceny  of  a  dog,  while  others  have  passed  statutes 
making  it  larceny.  In  regard  to  construing  sut- 
utes  to  include  a  dog  which  make  it  larceny  to 
steal  goods,  chattels,  or  other  property  and  the 
like,  there  is  some  conliict  of  authority.  The  con- 
struction of  the  courts  in  Kansas,  Kentucky,  New 
York,  Tennessee,  and  Texas  was  that  a  dog  was  in- 
cluded in  such  a  statute.  In  Alt>am&,  Indiana,  and 
Ohio  it  was  held  that  such  a  phrase  did  not  include 
dogs.  But  in  Ohio  this  was  changed  by  a  subse- 
quent amendment  adding  ^'anything  of  value.** 

In  Coke  Lift.  3, 109,  it  was  said  that  a  man  hatb  a 
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court  of  Kentucky,  in  the  case  of  Com.  v.  Ha- 
zehcood,  84  Ky.  681.  held  that  a  dog  was  a 
''chattel,"  basing  its  holding  upon  the  thought 
that  the  laws  of  that  state  recognized  dogs  as 
property,  for  the  reason  that  they  imposed  a 
tax  upon  them,  made  the  owner  liable  for 
damages  done,  and  recognized  the  animal  as 
property  in  all  cidl  proceedings.  But  the  su- 
preme court  of  Pennsylvania,  in  the  case  of 
Findlay  v.  Bear,  8  Serg.  &  R.  571,  held  to  ex- 
actly the  contrary  doctrine.  See  also  Beg,  v. 
liobinson,  28  L.  J.  M.  C.  N.  8.  58.  Those 
courts  which  hold  that  a  dog  is  not  "personal 
property,"  a  •'thing  of  value,"  or  a  '"chattel," 
bottom  their  conclusion  upon  the  assumption 


that  it  is  not  property  in  the  strict  sense  of  the 
term,  and  that  dogs  as  a  class  have  no  intrinsic 
value.  In  the  case  of  Warren  v.  State,  1  G. 
Greene,  106,  we  held  that  a  raccoon  was  ferce 
natures,  and  of  so  base  a  nature,  in  contempla- 
tion of  law,  as  that  one  who  stole  it  was  not 
guilty  of  a  larceny:  citing  Norton  v.  Ladd,  5 
N.  H.  204,  20  Am.  Dec.  573.  But  in  the  sub- 
sequent case  of  Amon  v.  Dwight,  18  Iowa,  241, 
which  was,  it  is  true,  a  civil  case,  we  said: 
"Dogs  may  be  personal  property,  anil  have 
value."  Neither  of  these  cases  decides  the 
question  now  before  us,  although  it  must  be 
conceded  that,  if  we  follow  the  rule  of  the 
Warren  Case  to  its  logical  conclusion,  and 


mere  property  in  some  thlnffs  which  are  tame  by 
nature,  and  yet  in  respect  of  the  baseness  of  their 
nature  a  man  shall  not  commit  any  larceny,  orreat 
or  small,  thouflrh  be  steal  them,  as  of  mastiffs,  blood- 
hounds, or  other  kind  of  do^s.  or  oats. 

In  Lambard's  Eirenarcba,  267,  cited  in  Heg.  v. 
Robinson,  Bell,  C.  C.  35.  it  was  said  that  *Mt  is  felonie 
to  steale  any  the  moveable  goods  of  any  person: 
but  because  it  may  in  some  cases  be  doubted 
whether  the  thinirs  so  taken  are  to  bee  numbered 
amonerst  moveable  goods  or  no  I  will  proceed  in 
particularitie  ...  to  take  dogges  of  any  kind, 
.    .    .    though  they  be  in  the  bouse,  is  no  felonie." 

And  a  person  could  not  be  convicted  of  ob- 
taining a  dog  by  false  pretenses,  since  it  was  not  an 
animal  In  respect  to  which  larceny  could  be  com- 
mitted. Reg.  V.  Robinson,  Bell  C.  C.  34, 5  Jur.  N.  S. 
203,  28  L.  J.  M.  C.  N.  S.  58. 

In  1  Hale,  P.  C.  512,  it  was  said  that  *'laroeny  can- 
not be  committed  in  some  things,  whereof  the 
owner  may  have  a  lawful  property,  and  such  where- 
upon he  may  maintain  an  action  of  trespass,  in  re- 
spect of  the  baseness  of  their  nature,  as  mastiffs, 
spaniels,  greyhounds,  bloodhounds"  though  re- 
claimed; "they  serve  not  for  food,  but  pleasure." 
But  it  was  said  to  be  larceny  to  steal  a  reclaimed 
hawk  because  used  by  princes  and  great  men,  and 
on  account  of  the  nobleness  of  its  nature. 

In  Swan's  Case,  7  Coke,  18a,  it  was  said  that  a  man 
may  have  property  in  somethings  which  are  of  so 
base  a  nature  that  no  felony  can  be  committed  of 
stealing  them,  and  no  man  shall  lose  life  or  mem- 
ber for  them,  as  of  a  bloodhound  or  mastiff  mnle)<ifus. 

In  State  v.  Latham,  35  N.  C.  (13Ired.  L.)33:  Norton 
V.  Ladd,  5  N.  H.  'A}3,  'M  Am.  Dec.  5r3,  it  was  said  that 
by  the  old  authorities  a  dog  was  not  a  subject  of 
larceny  because  he  was  without  value,  but  not- 
withstanding it  is  a  species  of  property  recognized 
as  such  by  the  law,  and  for  an  injury  to  which  an 
action  at  law  will  be  sustained. 

In  Davis  v.  Com.  17  Gratt.  617,  it  was  said  that  at 
common  law  a  conviction  of  larceny  could  not  be 
bad  for  stealing  a  dog,  and  this  has  never  been  al- 
tered by  statute  notwithstanding  the  reason  for 
the  distinction  between  other  property  and  dogs 
has  long  since  ceased. 

And  in  Com.  v.  Maclin,  3  Leigh,  809,  and  State  v. 
HcDuffle.  34  N.  H.  523.  69  Am.  Dec.  516,  it  was  said 
that  by  the  common  law  the  property  in  dogs  is  not 
such  that  larceny  can  be  committed  by  stealing 
them. 

And  in  Mullaly  v.  People,  86  N.  Y.  365.  it  was  said 
that  at  common  law  it  was  not  larceny  to  steal  a 
dog,  but  that  it  was  larceny  to  steal  the  "skin  of  a 
dead  dog." 

1  Burns's  Justice  of  the  Peace,  p.  1174,  sas's:  **A 
remark  has  been  made  by  Sir  John  Fielding  in  his 
*0b8ervatlon8  on  the  Penal  Laws,'  which  ought  to 
be  repeated  here.  He  *recom  mends  it  to  all  per- 
sons to  put  brass  or  steel  collars  on  their  dogs' 
necks,  with  the  name  and  place  of  abode  of  their 
owners,  and  to  fasten  them  with  a  padlock:  for  the 
stealing  such  collars  being  felony,  it  will  facill- 
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tate  the  punishing  of  the  offender;  and  the  dog, 
when  found,  is  recoverable  by  action.'  " 

In  Jenkins  v.  Ballantyne,  8  Utah,  345, 16  L.  R.  A. 
689,  it  was  said  that  they  were  not  the  subject  of 
larceny  at  the  common  law.  "Later  cases,  however, 
in  the  United  States,  hold  that  such  property  is 
also  the  subject  of  larceny." 

In  People,  Shand,  v.  Tighe,  9  Misc.  607,  it  was  said 
that  the  excuse  of  the  courts  in  ancient  times  for 
not  regarding  the  dog  as  property  was  that  the  pre- 
scribed punishment  at  that  time  for  larceny  of 
property  of  the  value  of  12  pence  or  more  was 
death,  and  they  thought  it  not  fit  that  a  man  should 
die  for  a  dog,  and  yet  it  was  larceny  to  steal  a  tame 
hawk  or  a  dog's  hide. 

In  Norton  v.  Ladd,  5  N.  H.  308, 20  Am.  Dec.  573,  it 
was  said  that  things  of  a  base  nature  in  contempla- 
tion of  law,  as  dogs,  cats,  etc.,  cannot  by  the  com- 
mon law  be  the  subject  of  larceny,  although  a  man 
may  have  property  in  them  which  the  law  will  pro- 
tect by  civil  action. 

In  State  v.  Holder,  81  N.  C.  527,  31  Am.  Rep.  517, 
and  Mowery  v.  Salisbury,  82  N.  C.  175,  it  was  said 
that  the  common  law  was  the  law  of  that  state  in 
regard  to  larceny  of  a  dog,  and  that  there  was  no 
statute  making  it  larceny  to  steal  a  dog. 

In  State  v.  Doe,  79  Ind.  9,  41  Am.  Rep.  5fl9,  it  was 
said  that  the  owners  of  dogs  may  have  a  property 
in  them  which  the  law  will  protect;  that  they  are 
not  a  subject  of  larceny:  that  they  are  a  sub- 
ject of  malicious  trespass  as  held  in  Kinsman  v. 
State,  77  Ind.  132.  The  court  said  that  this,  how- 
ever, does  not  settle  the  question;  it  does  not  fol- 
low that  because  a  dog  is  the  subject  of  malicious 
trespass  it  is  the  subject  of  larceny. 

In  Blair  v.  Forehand,  100  Mass.  136,  1  Am.  Rep. 
94,  It  was  said  that  "beasts  which  have  been  thor- 
oughly tamed,  and  are  used  for  burden  or  hus- 
bandry, or  for  food,  such  as  horses,  cattle,  and 
sheep,  are  as  truly  property  of  intrinsic  value,  and 
entitled  to  the  same  protection,  as  any  kind  of 
goods.  But  dogs  and  cats,  even  in  a  state  of  do- 
mestication, never  wholly  lose  their  wild  natures, 

.  .  .  and  therefore  although  a  man  might  have 
such  a  right  of  property  in  a  dog  as  to  maintain 
trespass  or  trover  for  unlawfully  taking  or  de- 
stroying it,  yet  he  was  held,  in  the  phrase  of  the 
books,  to  have  "no  absolute  and  valuable  property 
therein,  which  could  be  the  subject  of  a  prosecu- 
tion for  larceny  at  common  law,  or  even,  according 
to  some  authorities,  of  an  action  of  detinue  or  re- 
plevin or  a  distress  for  rent." 

Under  Ind.  Kev.  Stat.  18«1,  S  2847,  providing  that 
anyone  who  shall  own  or  harbor  a  dog  on  or  be- 
fore April  1,  1882,  shall  pay  SI  for  a  registry  num- 
ber for  a  male  dog  and  $2  for  a  female,  and  82  for 
each  additional  dog,  and  A  2648,  providing  that  it  is 
unlawful  for  any  unregistered  dog  to  run  at  large 
and  anyone  may  kill  him,  andfi  2649,  providing  that 
anyone  who  shall  steal  or  take  any  registered  dog 
shall  be  guilty  of  a  misdemeanor,  a  conviction 
could  not  be  had  under  Rev.  Stat,  1881,  8  1983. 
making;  it  grand  larceny  to  steal  *"  the  personal 
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hold  that  the  terms  ''goods  and  chattels,"  as 
used  in  this  crimiDal  statute,  are  to  be  inter- 
preted according  to  the  strict  rules  of  the  com- 
mon law,  we  must  ultimately  decide  that  doi^s 
are  not  the  subject  of  larcenv.  Code  1873, 
§  45,  •[  2,  provides  that  words  and  phrases 
should  be  construed  according  to  the  context 
and  the  approved  usage  of  the  language;  para- 
graph 10,  that  "the  word  'property'  includes 
personal  and  real  property;"  and  that  (1[  9) 
the  words  ''personal  property"  include  money, 
goods,  chattels,  evidence  of  debt,  and  things  in 
action.  In  the  case  of  JState  v.  Phipps,  95  Iowa, 
491,  we  held  that  ihe  word  "chattel. "  as  used 
in  a  criminal  statute  relating  to  malicious  mis- 


chief, covered  horses  and  every  other  kind  of 
personal  property.  We  are  constrained  to  be- 
lieve that  the  definition  of  the  words  * 'goods 
and  chattels,"  as  used  in  the  statute  under 
consideration,  should  be  referred  to  the  com- 
mon understanding  at  the  time  when  tbe  stat- 
ute was  enacted,  and  not  to  tbe  strict  rules  of 
the  common  law  that  have  no  application  to 
our  present  ideas  with  reference  to  tbe  value 
and  use  of  domesticated  animals.  No  argu- 
ment is  needed  to  demonstrate  that  dogs  are  of 
much  greaier  value  to  man  than  some  animals 
to  which  the  common  law  attributed  value  be- 
cause of  their  use  for  food.  Much  that  is  said 
by  Justice  Earl  in  the  MulUdy  Ca$e  might  be 


goods  of  aDOther"'of  the  value  of  $25,  and  91934, 
making  it  petit  larceny  to  steal  the  "personal  goods 
of  another"  of  the  value  of  less  than  $25,  where  a 
dog  was  stolen  in  1881,  as  he  was  not  tbe  subject  of 
larceny,  and  the  legislature  did  not  intend  by  tbe 
words  "personal  goods"  in  defining  grand  and  petit 
larceny  to  include  dogs.  State  v.  Doe,  79  Ind.  9,  41 
Am.  Rep.  599. 

In  8tat«  V.  Lymus,  26  Ohio  St.  400,  SU  Am.  Rep. 
772,  it  was  said,  "in  describing  the  property  of 
which  a  larceny,  either  grand  or  petit,  may  be  com- 
mitted, the  statutes  of  this  state  use  the  words 
*goods  and  chattels.'  ...  As  dogs,  at  the  common 
law,  were  held  not  to  be  the  subjects  of  larceny, 
they  are  not  included  in  the  words  *goods  and  chat- 
tels' as  used  in  tbe  statutes  referred  to." 

And  the  common-law  rule  that  dogs  are  not  such 
personal  property  as  Is  the  subject  of  laroeny  was 
held  to  apply  under  Ala.  Rev.  Code,  6  3708,  providing 
that  any  person  who  steals  any  personal  property 
under  any  other  circumstances  than  are  specified  in 
the  two  preceding  sectionals  guilty  of  petit  larceny. 
Ward  V.  State.  48  Ala.  161, 17  Am.  Rep.  81. 

So,  under  Pa.  act  April  5. 1790,  2  Sm.  Laws,  531, 
providing  that  if  any  person  shall  feloniously  steal, 
take,  and  carry  away  any  goods,  chattels,  etc.,  he 
shall  be  guilty  of  petit  larceny,  it  was  not  slander  to 
charge  that  the  plaintiff  stole  adog,a8  there  could  t>e 
no  felony  of  a  dog.  Flndlay  v.  Bear,  8  Serg.  &  R. 
571. 

In  2  East,  P.  C.614,  it  was  said  that  there  are  some 
animals  which,  though  they  may  be  reclaimed,  are 
considered  of  so  base  a  nature  that  no  larceny  can 
t)e  committed  of  them,  and  the  same  rule  applied 
to  dogs.  But  now  by  statute  10  Geo.  III.,  chap.  18. 
the  stealing  of  dogs  is  made  punishable  upon  con- 
viction before  two  Justices. 

Blackstone  says,  vol.  4,  p.  236,  as  to  those  ani- 
mals which  do  not  serve  for  food,  and  which  there- 
fore the  law  holds  to  have  no  intrinsic  value,  as 
dogs  of  all  sorts,  and  other  creatures  kept  for  whim 
and  pleasure,  though  a  man  may  have  a  base  prop- 
erty therein,  and  may  maintain  a  civil  action  for 
the  loss  of  them,  yet  they  are  not  of  such  estima- 
tion as  that  the  crime  of  stealing  them  amounts  to 
larceny.  But  by  stat.  10  Geo.  III.,  chap.  18,  very 
high  pecuniary  penalties,  or  a  long  imprisonment 
and  whipping  in  their  stead,  may  be  Inflicted  by 
two  Justices  of  the  peace  (with  a  very  extraordi- 
nary mode  of  appeal  to  the  quarter  sessions)  on 
Buch  as  steal,  or  knowingly  harbor  a  stolen  dog, 
or  have  in  their  custody  the  skin  of  a  dog  that  has 
been  stolen. 

In  Rex  V.  Helps,  3  Maule  &  S.  331,  a  conviction 
was  had  under  10  Geo.  III.,  chap.  18  (act  against 
dog  stealing.) 

Stat.  7  &  8  Geo.  IV.,  chap.  29,  fi  31,  provides  that  if 
any  person  shall  steal  any  dog.  or  shall  steal  any 
beast  or  bird  ordinarily  kept  m  a  state  of  confine- 
ment, not  being  the  subject  of  larceny  at  common 
law,  every  such  offender  being  convicted  thereof 
before  a  Justice  of  the  peace  shall  forfeit,  etc.  Dr. 
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Burns  in  Burns's  Justice  of  the  Peace,  vol.  3.  p.  675, 
Questions  whether  under  this  statute  it  Is  not 
doubtful  if  the  act  makes  it  penal  to  steal  a 
bitch. 

24  &  25  Vlct.chap.  26.  and  8  &  9  Vict.chap.  47,  and  7  & 
8  Vict.  chap.  47,  were  enacted  against  stealing  a  dog, 
or  having  possession  of  a  stolen  dog  or  the  skin 
of  a  stolen  dog,  knowing  the  same  to  have  been 
stolen. 

In  Jemison  v.  Southwestern  R.  Co.  75  Ga.  444,  h% 
Am.  Rep.  476,  it  was  said  that  at  oommon  law  a 
dog  was  not  the  subject  of  larceny,  and  slander 
could  not  be  brought  under  the  charge  of  stealing 
a  dog;  but  by  Ga.  Code,  S  4402,  all  domestic  animals 
fit  for  food,  and  also  a  dog,  are  made  subjects  of 
simple  larceny. 

In  Weathley  v.  Harris,  4  Sneed,  468,  it  was  said  by 
statute  10  Geo.  III.,  chap..  18,  to  steal  a  dog  was 
made  subject  to  penal  punishment  by  fine  or  im- 
prisonment at  the  discretion  of  the  Justices,  and 
for  the  second  offense,  in  addition,  the  dog  stealer 
was  to  be  whipped. 

In  State  v.  Brown,  9  Baxt.  53.  40  Am.  Rep.  81.  it 
was  said  that  the  doctrine  of  the  common  law  in  r*^ 
gard  to  dogs  not  being  personal  property  witbin  tbe 
definition  of  larceny  was  abrogated  by  10  Geo.  III., 
chap.  18.  It  was  said  that  there  Is  a  conflict  of  rul- 
ings in  the  diiferent  states. 

In  Johnson  v.  McConnell,  80  Cat.  545,  it  was  said 
that  at  common  law  and  in  some  of  the  statee  dogs 
are  not  the  subject  of  larceny,  but  under  Gal. 
Penal  Code,  i  491,  they  are  declared  to  k>e  property, 
and  made  subject  of  larceny. 

In  Woolf  V.  Chalker,  31  Conn.  121,  81  Am.  Dec. 
175,  it  was  said  at  common  law  property  in  a  dog, 
though  recognized,  has  always  been  held  to  be 
"base,"  inferior,  and  entitled  to  less  regard  and  pro- 
tection than  property  in  other  domestic  animals, 
and  the  court  said:  "Although  since  protected  by 
express  statutes  from  theft,  the  common-law 
estimate  of  property  In  them  has  never  been 
changed." 

In  Patton  v.  State,  93  Ga.  Ill,  24  L.  R.  A.  732,  it  was 
said:  "We  do  not  think  it  probable  the  legislature 
of  this  state  ever  regarded  the  dog  as  being.  In  a 
general  sense,  property  concerning  which  a  crim- 
inal offense  could  be  committed.  After  provision 
is  made  in  the  6th  division,  title  1,  of  the  [Ga.]  Penal 
Code,  for  the  indictment  and  punishment  of  lar- 
cenies of  various  domestic  am imals,  6  4403  provides 
as  follows:  'All  other  domestic  animals  which  are 
fit  for  food,  and  also  a  dog,  may  be  subjects  of 
simple  larceny;  and  any  person  or  persons  who 
shall  steal  any  such  animal  or  animals  shall  be  pun- 
ished' etc.  If  a  dog  had  been  considered  as  prop- 
erty, as  are  domestic  animals  fit  for  food,  it  is  not 
likely  that  it  would  have  been  deemed  necessary  to 
provide  especially  that  the  stealing  of  one  should  be 
simple  larceny." 

The  stealing  of  a  dog  is  larceny,  and  it  Is  slander 
to  charge  another  person  with  stealing  a  dog.  It 
was  said  that  under  Kan.  Gen.  Stat.  332, 9  78,  the 
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quoted  with  pro6t,  but  the  length  of  this  opin- 
ion forbids.  There  are  other  provisions  of  the 
Code  of  1873  which  recognize  property  in  dogs. 
Thus  we  find  that  an  owner  is  liable  for  all 
damages  done  by  his  dog  {%  1485);  that  dogs 
are  assessable  both  by  the  county  and  city  au- 
thorities (see  Acts  20th  Gen.  Assem.  chap.  70, 
and  §  499,  Code  1878);  and  that  cities  may  re- 
quire dogs  to  be  kept  upon  the  premises  of  the 
owners  thereof  (17th  Gen.  Assem.  chap.  25). 
While  these  are  all  in  the  nature  of  police  regu- 
lations, yet  they  clearly  recognize  property  in 
dogs;  and  it  seems  to  us  they  are  comprehended 
within  the  term  * 'chattels"  as  used  in  the  stat- 
ute defining  larceny.     Surely,  it  was  not  the 


I  intent  of  the  legislature  to  recognize  dogs  as 
property  for  the  purposes  of  taxation,  and  yet 
leave  them  to  the  mercy  of  thieves.  We  reach 
this  conclusion  unmindful  of  the  fact  that  the 
legislature  in  adopting  the  new  Code  added 
after  the  word  * 'chattels'*  as  it  appears  in  the 
Code  of  1873  these  words:  ''Including  all  do- 
mesticated or  restrained  animals."  In  our 
opinion,  the  statute  covered  "dogs"  before  its 
amendment,  and  the  added  words  have  refer- 
ence to  other  animals  not  covered  by  the  generic 
term  "chattels."  We  are  of  opinion  that  a  dog 
is  the  subject  of  larceny,  and  that  the  trial  court 
erroneously  discharged  the  appellee. 
R€t>er»ed. 


taking:  and  carry! nfr  away  of  any  money,  floods, 
riffhts  In  action,  or  other  personal  property  or 
other  valuable  thingr  whatever,  is  declared  to  be 
larceny,  and  the  legrlslatlve  act  ievylntr  a  tax  on 
dog-8  and  renderinflr  the  owner  of  a  doar  liable  for 
injuries  to  sheep,  indicate  that  a  dog  is  property 
and  a  thinflr  of  value.  Harrington  v.  Miles,  11  Kan. 
481, 15  Am.  Rep.-  355. 

And  under  Ky.  Gen.  Stat.  chap.  29,  art.  11,  fi  1, 
providingr  for  the  punishment  of  persons  gruilty  of 
larceny  of  (roods  and  chattels,  it  was  held  thatado? 
was  property ,80  as  to  bringrhtm  within  the  meaninfr 
of  the  term  '*ohattel,'*  as  the  lefrislature  by  various 
acts  recognizes  the  doflr  as  property,  such  as  by  the 
act  of  January  31, 1865,  making  them  liable  to  assess- 
ment and  taxation;  and  this  was  so  without  regard 
to  the  act  of  May  17,  188e,  providing  that  upon  the 
listing*  of  a  do*r  with  the  county  clerk  and  the  pay- 
ment of  taxes  therein  provided,  he  should  for  one 
year  from  that  time  be  considered  personal  prop- 
erty for  all  purposes  as  fully  as  any  other  kind  of 
personal  property.  I'be  court  said  that  be  was  al- 
ready personal  property.  Cora.  v.  Hazelwood,  84 
Ky.  681. 

In  State  v.  Mease,  69  Mo.  App.  581,  it  was  said 
that  under  Mo.  Rev.  Stat.  1889,  fi  3535,  doRS  are  the 
subject-matter  of  larceny  by  special  statute. 

In  Carthagre  v.  Rhodes,  101  Mo.  175,  9  L.  R.  A*  352, 
In  a  prosecution  for  faiiingr  to  pay  a  license,  it  was 
said  that  do^  by  statute  have  been  made  the  sub- 
ject of  larceny. 

Under  2  N.  Y.  Rev.  Stat.  690,  i  1,  providing  that 
every  person  who  shall  be  convicted  of  stealing 
the  "personal  property"  of  another  of  the  value  of 
$25  or  under  shall  be  adjudfred  guilty  of  petit  lar- 
ceny, and  p.  703,  6  83,  defining  "personal  property*' 
to  mean  "goods,  chattels,  effects,  evidences  of 
rights  of  action,"  etc.,  it  was  held  that  this  was 
comprehensive  enough  to  Include  dogs.  MuUaly 
V.  People,  86  N.  Y.  365. 

In  Mullaly  v.  People,  86  N.  Y.365,  it  was  said  that 
a  system  of  taxation  of  dogs  is  enacted  in  Rev. 
Stat.  704,  and  "it  can  scarcely  be  supposed  that  the 
legislature  meant  to  regard  dogs  as  property  for 
the  purpose  of  taxation,  and  yet  leave  them  with- 
out protection  against  thieves." 

So  under  2  N.  Y.  Rev.  Stat.  679.  S  863  (63),  providing 
that  any  person  who  shall  be  convicted  of  the 
felonious  taking  and  carrying  away  of  personal 
propertyofanother  of  the  value  of  more  than  $25 
shall  be  adjudged  guilty  of  grand  larceny,  and  2 
Rev.  Stat.  702,  6  33,  defining  personal  property  to 
mean  goods,  chattels,  effects,  etc.,  an  indictment 
for  grand  larceny  for  stealing  one  dog  of  the  value 
of  $50 and  one  collar  of  the  value  of  $1,  the  property 
of  A.  B.,  was  maintained.  The  court  said  if  what 
is  property  depends  upon  the  law  or  usages  of  so- 
ciety it  would  be  impossible  to  say  that  the  quality 
of  the  exclusive  right  of  the  owner  to  the  use  or 
enjoyment  of  his  dog,  his  absolute  power  to  sell 
and  dispose  of  it,  and  the  other  characteristics  and 
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attributes  of  property  had  not  been  impressed  by 
these  laws  and  usages  upon  a  dog.  People  v.  Camp- 
bell, 4  Park.  Crim.  Rep.  386. 

Under  2  N.  Y.  Rev.  Stat.  p.  679,  6  63,  p.  702, 
S  33,  an  indictment  charging  grand  larceny  in  steal- 
ing a  dog  of  the  value  of  $100,  the  property  of  A. 
B.,  was  sustained.  People  v.  Maloney,  1  Park. 
Crim.  Rep.  593. 

In  People,  Shaud,  v.  Tighe,  9  Misc.  607.  it  was  said 
that  under  the  common  law  of  England  a  dog  was 
not  property,  and  it  was  not  larceny  to  steal  a  dog 
although  it  was  to  steal  a  dead  dog's  hide,  but  the 
world  moves  and  these  crudities  no  longer  exist, 
and  in  this  state  a  dog  is  property. 

In  Laverty  v.  Hogan,  2  N.  Y.  City  Ct.  Rep.  197, 
and  People,  Longweli.  v.  MoMaster,  10  Abb.  Pr.  N. 
8. 132,  it  was  said  that  dogs  are  the  subject  of  lar- 
ceny. 

An  indictment  charging  that  the  defendants  in 
the  night  season  forcibly  broke  aud  entered  a  sta- 
ble with  intent  to  steal  two  dogs,  and  that  so  enter- 
ing they  did  steal  two  dogs  of  the  value  of  $40,  was 
good,  as  the  larceny  act  of  Ohio  now  defines  prop- 
erty that  may  be  stolen  as  "anything  of  value," 
and  a  dog  comes  within  the  meaning  of  the  phrase 
"anything  of  value."  State  v.  Yates,  19  Ohio  L.  J. 
150. 

In  State  v.  Yates,  19  Ohio  L.  J.  150,  it  was  said  that 
since  the  decision  of  State  v.  Lymus,  26  Ohio  St. 
400,  20  Am.  Rep.  772,  which  held  that  goods  and 
chattels  in  the  larceny  act  did  not  include  a  dog, 
the  statute  has  been  changed,  and  the  words  now 
used  are  "anything  of  value." 

In  that  case  the  court  also  said  that  at  the 
common  law  ddjgs  were  property,  and  although 
it  was  not  a  crime  to  steal  a  dog,  yet  it  was  such  an 
invasion  of  property  as  might  amount  to  a  civil 
injury  and  be  redressed  by  a  civil  action;  but  "why 
trespass  would  lie  for  stealing  a  dog,  when  it  was 
no  crime  to  steal  him,  is  not  plain  to  a  mind  un- 
versed in  that  'perfection  of  human  reason'  once, 
as  before  said,  part  of  the  common  law." 

Under  Pa.  act  May  15, 1889  (Pub.  Laws,  222),  en- 
titled, "An  Act  for  the  Taxation  of  Dogs  and  the 
Protection  of  Sheep,"  and  providing  that  all  dogs 
in  this  commonwealth  shall  hereafter  be  personal 
property  and  subject  of  larceny,  a  conviction  was 
sustained.    Com.  v.  Depuy,  148  Pa.  201. 

In  Harris  v.  Eaton,  20  R.  I.  pt.  1,  p.  84,  it  was  said 
that  R.  I.  Pub.  Stat.  chap.  93,  providing  for  licens- 
ing dogs,  makes  a  licensed  dog  property  and  the 
subject  of  larceny. 

The  Ala.  act  February  12, 1887,  6  3,  providing  that 
anyone  who  shall  take  away  with  intent  to  steal  or 
hold  for  a  reward  a  dog  registered  under  that  act 
shall  be  punished  on  conviction  as  in  other  cases  of 
larceny,  was  void  for  uncertainty,  as  the  act  did  not 
provide  punishment  dependent  upon  value,  or  that 
the  offender  should  be  guilty  of  grand  or  petit  lar- 
ceny, or  that  he  should  l>e  punished  as  in  cases  of 
grand  larceny  or  petit  larceny;  and  the  court  held 
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1  •  Neg^li^ence  of  a  street-railway  com- 
pany In  operating  an  electric  car  with 
only  one  employee  who  does  duty  both  as 
motorman  and  conductor,  on  a  line  laid  on  a 
turnpike  at  irrade,  where  persons,  horses,  and  ve- 
hicles are  constantly  passingr,  is  a  question  for  the 
jury. 


8*  A  doff  Is  not  a  trespasser  on  a  street-car 
track  which  is  laid  in  the  highway  on  the  same 
level  with  it. 

3.  The  rlg^ht  to  recover  for  li^nry  to  a 
dog  Is  not  lost  by  killing^  him  under  the  honest 
but  mistaken  belief  that  be  was  fatally  injured. 

4.  A  jnotorman  cannot  rely  upon  tbe 
quickness  and  celerity  of  a  do§f  to  ab- 
solve himself  from  all  duty  and  care  to  prevent 
runnmff  over  him  with  an  electric  car. 

6*  A  Jury  may  consider  common  kno  wl- 
eid(ge  and  observation  about  the  habita  and 
qualities  of  dogs. 

6.   The  owner  of  a  doi^  has  such  prop- 


that  the  act  created  an  offense,  but  it  failed  to  fix 
any  certain  punishment.  Johnston  v.  State,  100 
Ala.  32. 

A  doR  not  reg-istercd  under  Pa.  act  May  18,  1878, 
extendinflr  the  act  of  April  6,  1854,  thoughout  the 
commonwealth,  was  not  the  subject  of  larceny  in 
acouuty  in  which  the  option  act  of  June  12, 1878, 
had  not  been  established.  Com.  v.  Hu^flrins,  4  Pa. 
Co.Ct.671. 

In  the  note  to  Pepper  and  Lewis's  Digest,  1239,  it 
was  said:  *'ButjB  3  of  the  act  of  1854,  April  6  (Pub. 
Laws,  286),  made  reffistered  dogs  personal  property 
and  the  subject  of  larceny,  the  act  of  1878,  June  12, 
(Pub.  Laws,  198,  S  6),  made  all  dogs  subjects  of  lar- 
ceny in  counties  which  by  vote  accepted  the  act, 
and  by  the  act  of  1898,  May  25  (Pub.  Laws,  13tt,  «  7), 
supplying  the  act  of  1889,  May  16  (Pub.  Laws,  22, 
•  6),  all  dogs  in  this  commonwealth  shall  be  the  sub- 
ject of  larceny." 

Under  Tenn.  Code,  6  51,  defining  '^personal  prop- 
erty" to  mean  "goods  and  chattels,*'  a  dog  is  per- 
sonal property,  and  if  of  any  value  is  the  subject 
of  larceny  under  the  statute.  State  v.  Brown,  9 
Baxt.  53, 40  Am.  Itep.  81. 

Under  Texas  Penal  Code,  art.  724,  defining  theft  to 
be  the  fraudulent  taking  of  corporeal  property  be- 
longing to  another,  and  8725,  providing  that  the  per- 
sonal property  must  be  such  as  has  some  specific 
value  which  can  be  ascertained,  embracing  every 
species  of  personal  property  capable  of  being  taken, 
and  art.  733.  providing  that  all  domesticated  animals 
and  birds  when  they  are  proved  tg  be  of  any  specific 
value  are  within  the  meaning  of  "personal  prop- 
erty," and  art.  679,  making  it  an  offense  to  wilfully 
kill,  wound,  poison,  or  disfigure  any  dog  or  other 
domesticated  animal,— a  dog  was  held  to  be  an 
animal  and  a  subject  of  theft.  Hurley  v.  State,  30 
Tex.  A  pp.  333. 

In  Lynn  v.  State,  33  Tex.  Crim.  Rep.  153,  it  was 
said  that  for  the  theft  of  a  dog  the  party  could 
be  convicted  of  a  felony. 

VIII.   VaJue. 

The  value  of  a  dog  may  be  proved  as  that  of  any 
other  propertj',  by  evidence  that  he  was  of  a  partic- 
ular breed  and  had  certain  qualities,  and  by  witness- 
es who  knew  the  market  value  of  such  an  animal,  if 
any  market  value  be  shown.  Some  cases  hold  that 
it  is  not  necessary  to  allege  or  prove  the  value  in 
an  action  for  unlawfully  shooting  a  dog.  This  was 
so  at  common  law,  yet  It  was  held  at  common 
law  that  the  absence  of  any  value  was  the  rea- 
son that  prevented  a  prosecution  for  larceny  of 
a  dog. 

In  CmzKN's  Rapid  Transit  Co.  v.  Dew  it  was 
held  that  the  value  of  a  dog  could  be  shown  by 
proving  his  pedigree,  in  addition  to  proof  of  quali- 
ties that  made  him  valuable  as  a  hunting  dog.  But 
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the  verdict  was  sustained  by  proof  of  value  without 
regard  to  pedigree. 

In  an  action  against  a  street-railway  company  for 
killing  a  dog  on  the  track,  evidence  by  a  witness 
who  raised,  trained,  exhibited,  and  bought  and  sold 
dogs,  that  he  knew  their  market  value  at  that  place, 
and  that  the  dog  in  controversy  was  worth  from 
$100  to  (200,  uncontradicted,  was  sutflcieut  to  sua* 
tain  a  verdict  for  $96.  Meisch  v.  Rochester  Electric 
R.CO.  72Hun,  604. 

And  in  a  suit  against  a  railroad  company  for  loss 
of  a  dog  by  baggagemen,  the  evidence  conoerning 
the  dog  in  question  by  the  owner,  and  the  opinions 
of  other  witnesses  on  the  value  of  dogs  generally 
having  the  qualities  attributed  to  this  particular 
dog,  was  rightly  admitted.  The  court  said  that 
such  is  the  usual  mode  of  ascertaining  the  price  of 
cattle  or  sheep  or  any  other  marketable  oomoiodlty, 
and  it  is  necessarily  more  or  less  a  matter  of  opinion 
among  the  dealers  of  such  stock  or  property- 
Cantllng  v.  Hannibal  &  St.  J.  R.  Co.  54  Mo.  3^  14 
Am.  Rep.  476. 

In  an  action  for  wrongful  killing  of  a  dog  it  was 
held  that  the  value  of  the  personal  property  may  be 
established  by  the  opinion  of  witnesses  who  first 
show  that  they  know  that  value.  The  court  said 
that  dogs  may  be  personal  property  and  have  value» 
and  are  in  such  cases  within  the  rule.  AnaoD  v. 
Dwight,  18  Iowa,  241. 

So,  in  an  action  to  recover  damages  for  killing  a 
shepherd  dog  valuable  to  herd  cattle,  it  was  com- 
petent for  farmers  who  have  knowledge  of  the 
characteristics  and  qualities  of  the  dog  and  of  the 
value  of  such  an  animal  to  a  person  who  keeps 
stock,  to  testify  as  to  his  value.  The  court  said: 
"It  is  not  necessary  that  personal  property  must 
have  a  market  value  in  order  to  render  such  opin- 
ions competent."  Bowers  v.  Horen,  93  Mich.  420* 
17  L  R.  A  773 

So,  in  Mullaly  v.  People,  86  N.  Y.  36^  it  was  said 
that  large  amounts  of  money  are  now  Invested  in 
dogs,  and  they  are  largely  the  subject  of  trade  and 
tralfic,  and  in  many  ways  they  are  put  to  useful 
service,  and,  so  far  as  pertains  to  their  ownership  as 
personal  property,  they  possess  all  the  attributes  of 
other  personal  property. 

In  an  action  against  a  common  carrier  it  was  said 
that  all  evidence  concerning  the  value  of  the  dog 
in  question  by  the  owner,  and  the  opinion  of  other 
witnesses,  and  the  value  of  dogs  generally  having 
the  qualities  of  this  particular  dog,  was  rightly  ad* 
mitted.  Cantllng  v.  Hannibal  &  St.  J.  R.  Co.  54  Mo. 
386, 14  Am.  Rep.  476. 

So,  an  instruction  that  if  the  Jury  found  the  dog 
to  have  a  market  value  on  account  of  its  qualities 
as  a  watch  dog  they  were  to  give  that  value  as 
damages  was  sustained.  Uhlein  v.  Cromack,  108 
Mass.  273. 

In  Perry  v.  Phipps,  32N.  C.  (lOIred.  L,)  250. .SI  Am. 
Dec.  387,  it  was  said  that  as  a  watch  dog  his  value  Is 
constituted  by  his  being  sharp  and  dauntless,  and 
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erty  in  him  that  be  may  maintain  an  action  | 
Cor  killinflT  or  injuring  him. 
7.   It  is  a  matter  of  common  knowledge 
that  pediffree  enters  into  the  consider- 
ation of  the  value  of  doKS,  inciudlnff  sucb  as 
are  kept  for  sportinir  purposes. 

S*   Evidence  of  the  pedigree  of  a  dog  is 

not  inadmissible  on  the  irround  that  it  is  hearsay. 

9.  A  street-railway  csompany  is  liable 
for  the  killings  of  a  dog  by  an  electric  car, 
caused  by  the  neirliflrenoe  of  the  motorman. 

(February  9,  1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Davidson  County 


in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  negligent  kill- 
ing of  a  dog.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  Stuart  Pilcher  for  appellant. 

Mr.  J.  D.  B.  De  Bow  for  appellee. 

Wilkes*  J. ,  delivered  the  opinion  of  the  court: 
This  is  an  action  for  negligently  injuring 
and  killing  a  dog.  It  was  commenced  before 
a  justice  of  the  peace,  and  on  appeal  was  tried 
in  the  circuit  court,  before  the  court  and  a 
jury.  There  have  been  two  trials,  the  first  re- 
sulting in  a  mistrial,  and  the  second  in  a  ver- 
dict and  judgment  for  $250,  and  defendant, 
the  Hapid-Transit  Company,  has  appealed  and 


therefore  it  would  seem  these  properties  cannot  in 
themselves  convert  him  Into  a  nuisance. 

In  an  action  for  killingr  a  doir  that  was  chasinfr 
cattle,  it  was  held  that  an  instruction  assuming:,  as 
a  matter  of  law,  that  such  dogs  have  not  an  estab- 
lished commercial  value  in  that  county  was  errone- 
ous, and  it  was  not  a  question  of  law,  but  one  of  fact 
tor  the  Jury,— especially  as  the  evidence  showed 
that  such  animals  had  been  frequently  sold  for  a 
valuable  consideration.  Spray  v.  Am  merman,  60 
111.  309. 

An  instruction  that**they  should  find  his  value 
from  his  qualities  rather  than  from  the  opinions  of 
witnesses,  who  place  their  estimate  on  the  loss  of 
services  of  the  dog*  for  a  fjriven  time"  was  wronjr*  as 
the  jury  would  havea  rifrht  to  consider  both  in  flx- 
ing  the  value  of  the  dotr,  and  as  it  toolc  from  the 
Jury  the  consideration  of  any  question  of  commer- 
cial value  and  loss  of  services.  Spray  v.  Ammer- 
man,  88  111.  :309. 

In  Helllsrmann  v.  Rose,  81  Tex.  223, 1?  L.  R.  A.  272, 
where  a  recovery  was  allowed  for  poisoninsr  a  dog^ 
It  was  said:  *'The  authorities  well  state  that  dosrs 
are  property,  and  that  an  owner  has  his  action  and 
remedy  against  a  trespasser  for  the  damasres  result- 
inir  from  injuries  inflicted  upon  them.  Some 
■authorities  hold  that  dofrs  have  no  market  value. 
This  may  be  relatively  true,  but  It  is  not  a  rule 
that  will  ffo%'ern  in  all  cases.  It  may  be  difficult  In 
the  majority  of  cases  to  ascertain  the  market  value 
of  a  doBT,*  but  such  a  result  may  in  some  cases  bo  ac- 
complished. The  special  cbarffe  asked  by  appellant 
jind  given  by  the  court  substantially  presents  the 
true  rule  in  determinlnfr  the  value  of  dogs.  It  may 
be  either  a  market  value  if  the  doR  has  any,  or  some 
apecial  or  pecuniary  value  to  the  owner,  that  may 
he  ascertained  by  reference  to  the  usefulness  and 
services  of  the  doR." 

In  .Harrington  v.  Miles,  11  Kan.  483, 15  Am.  Rep. 
355,  in  an  action  of  slander  for  oharRinir  larceny  of 
41  doR.  the  court  reviews  the  doR  statutes  of  that 
state,  and  says  It  seems  Impossible  in  the  light 
of  these  legislative  and  judicial  expressions  to 
decide  that  a  dog  is  not  property  nor  a  thing  of 
value. 

In  Archer  v.  Baertschi,  8  Ohio  C.  C.  12,  it  was  said: 
**No  controversy  is  made  here,  but  that  a  dog  is  an 
animal  that  is  of  value,  and  that  Is  recognized  as 
property.  While  the  supreme  court  at  one  time 
held  that  it  was  not  the  subject  of  larceny,  yet  they 
recognize  under  the  decisions  from  the  common 
law  and  from  Blackstone  down,  that  It  was  prop- 
erty sufficient  to  maintain  a  civil  action,  and  could 
he  protected  as  property." 

So,  in  Kinsman  v.  State,  77  Ind.  132,  it  was  said, 
referring  to  a  dog,  that  any  article  of  property 
which  the  law  subjects  to  taxation  is  prima  facie 
an  article  of  value. 

And  in  Dickson  v.  Great  Northern  R.  Co.  L.  R.  18 
Q.  B.  Div.  178,  it  was  said  by  Lindley,  L.  J.:  "So  far 
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as  I  know,  dogs  In  general  are  not  more  valuable 
than  sheep  or  pigs  in  general." 

In  a  prosecution  for  maliciously  killing  a  dog  it 
was  held  that  a  dog  has  value,  and  the  prosecution 
could  bo  maintained.  Nehr  v.  State,  35  Neb.  638, 17 
L.  R.  A.  771. 

In  State  v.  Yates,  19  Ohio  L.  J.  160,  the  court  said: 
Tested  by  the  common  sense  of  men,  and  even  by 
the  common  law,  can  there  l>e  any  question  that 
dogs  come  within  the  meaning  of  the  phrase, 
••anything  of  value?"  And  a  demurrer  to  an  in- 
dictment alleging  that  dogs  are  of  the  value  of 
$40  admitted  the  averments. 

In  Brown  v.  Hoburger,  52  Barb.  15,  it  was  held 
that  in  order  to  render  opinions  as  to  the  value  of 
a  dog  competent  evidence,  it  should  first  be  shown 
that  the  dog  in  question  is  a  marketable  animal 
either  belonging  to  so  me  peculiar  breed  or  possess- 
ing some  peculiar  qualities  which  make  him  an 
animal  usually  vendible  at  some  proximately  reg- 
ular price. 

In  Brown  v.  Hoburger,  62  Barb.  15,  it  was  said 
that  in  Dunlap  v.  Snyder,  17  Barb.  561,  it  was  held 
unanimously  by  the  four  judges  that  evidence  of 
the  value  of  a  dog  was  incompetent  (Overruling 
the  decision  In  Brill  v.  Flagler.  Zi  Wend.  354).  and 
that  it  was  held  In  that  case  that  the  jury  were  the 
judges  gf  the  value  of  the  animal  after  hearing  all 
the  evidence  touching  his  qualities. 

In  Brill  v.  Flagler,  23  Wend.  354,  in  regard  to  the 
value  of  a  well-broke  setter  dog,  it  was  held  that 
the  opinions  were  barely  competent,  and  the  an- 
swers of  the  witnesses  depended  in  a  measure  upon 
their  skill  and  judgment  in  respect  to  these  ani- 
mals. 

In  Dunlap  v.  Snyder,  17  Barb.  561,  it  was  said  by 
C.  L.  Allen,  criticising  the  case  of  Brill  v.  Flag- 
ler, 23  W^end.  354,  that  '*there  is  no  standard  market 
value  for  such  property.  If  property  It  can  be 
called,  and  men  differ  In  opinion  as  their  fancies 
dictate  In  respect  to  value;"  that  "it  is  not  to  be 
presumed  that  a  court  or  jury  would  have  found  a 
dog  of  any  value,  who  had  been  accustomed  to 
worry  and  kill  sheep.**  Hand,  P.  J.,  said:  "I  have 
some  doubt  whether  it  Is  com  petcnt  for  any  witness 
to  give  an  opinion  as  to  the  value  of  a  dog.  If  that 
can  be  done  I  think  it  mnst  first  appear  that  the 
animal  belongs  to  a  species  (if  there  are  such)  that 
havea  market  value;  and  the  witness  must  have 
some  acquaintance  with  the  qualities  of  that  class; 
and  also  have  some  knowledge  of  their  value.  .  .  . 
ir  the  testimony  upon  the  general  character  of  the 
dog  WAS  admissible  the  defendant  had  a  right  to 
impeach  It  on  the  question  of  value  by  showing 
that  he  was  a  sheep  killer." 

In  Harger  v.  Edmonds,  4  Barb.  256,  it  was  said  that 
in  Brill  v.  Flagler,  23  Wend.  354,  "the  opinion  of 
Chief  Justice  Nelson  (for  that  was  not  necessary 
to  the  decision  of  the  cause)  went  too  far  when  it 
professed  to  sanction  the  competency  of  evidence 


520 


Tennusseb  Supreme  Court. 


Feb., 


assigned  many  errors.     They  are  too  numer- 
ous to  treat  separately  and  seriatim. 

It  is  said  there  is  no  evideDce  to  sustain  the 
verdict.  It  appears  that  the  Rapid  Transit 
Company  operates  a  line  of  electric  street  cars 
from  NaFhville  to  West  Nashville,  over  a  high- 
way known  as  the  "Charlotte  Pike.".  This 
pike  is  a  public  thoroughfaie  for  wagons  and 
other  vehicles,  horses,  cattle,  pedestrians,  and 
is  much  used  and  frequented.  The  plaintiff 
was  pasl&ing  over  this  turnpike,  returning  from 
a  nutting  expedition  into  the  country,  in  a  con- 
veyance, with  his  two  daughters.  He  had 
taken  his  gun  with  him,  and  also  a  favorite 
bird  dog.      The  accident    occurred  about  5 


o'clock  in  the  evening.  The  dog  was  runDin^ 
along  the  turnpike  or  thoroughfare  some  150 
or  200  yards  in  front  of  the  plaintiff's  vehicle, 
when  he  started  across  the  tracks  of  the  street- 
car line,  which  were  laid  on  the  bed  of  the 
turnpike.  Some  little  birds  flying  up  attracted 
his  attention,  and  he  stopped  in  the  center  of 
the  track,  and,  as  some  witnesses  say,  was  in 
the  act  of  **8etting"  the  birds.  The  term  "set- 
ting," as  used  here,  has  a  somewhat  technical 
meaning,  and  means  that  he  was  ''standing"^ 
and  intently  looking  in  one  direction.  In  dog 
parlance,  therefore,  "setting"  means  "stand- 
ing," and  the  attitude  is  also  called  "pointing." 
While  in  this  attitude  a  street  car  came  up 


as  to  "the  value  of  the  services  of  a  person  in 
breaklDfr  a  setter  dogr." 

BlackBtone.  vol.  4,  p.  236,  says:  "As  to  those  ani- 
mals which  do  not  serve  for  food,  and  which  there- 
fore the  law  holds  to  have  no  intrinsic  value,  as 
dOffs  of  all  sorts,  and  other  creatures  kept  for 
whim  and  pleasure,  thouif  h  a  man  may  have  a  base 
property  therein  and  maintain  a  civil  action  for 
the  loss  of  them,  yet  they  are  not  of  such  estima- 
tion as  that  the  crime  of  stealiog  them  amounts 
to  larceny." 

The  reasoning-  of  this  statement  should  not  ap- 
ply to  dORS,  notwithstandinff  the  contempt  orisfi- 
nally  bestowed  upon  them.  In  some  countries  they 
are  valuable  as  beasts  of  burden.  "The  ancients 
ate  puppies  as  a  delicacy,  and  they  offered  them  in 
sacrifice  to  their  jrods.  Dogs  are  grenerally  an  arti- 
cle of  food  In  the  South  Sea  Islands,  and  provided 
to  regale  the  visitorsi  of  the  Inhabitants.  In  vari- 
ous parts  of  Africa  they  are  held  in  like  estimation, 
and  in  the  kingdoms  of  Whidaw  and  Dahomy  their 
flesh  is  exposed  for  sale  in  the  public  markets." 
7  Edinburgh  Enc.  «48.  So  they  are  esteemed  in 
China,  Japan,  and  among  the  North  American  In- 
dians. The  dog  is  as  necessary  an  adjunct  to  the 
hunter  as  his  gun,  and  we  are  dependent  upon  this 
animal  for  all  the  delicacies  in  game  season. 
Gloves  made  from  his  skin  rival  those  from  a  kid  or 
a  chamois.  Clothing  is  made  from  his  hide.  H  is  in- 
stinct is  unerring.  His  affection  is  unwavering, 
and  with  this  animal  more  than  any  other  the  re- 
lation of  master  and  slave  develops  into  mutual 
regard  and  affection.  Were  it  not  for  the  preju- 
dice and  hue  and  cry  against  hydrophobia  and  the 
difficulty  in  fixing  liability  for  injuries  to  sheep, 
this  animal  ^ould  take  the  place  he  deserves  and 
be  regarded  as  any  other  species  of  property.  The 
personal  pronoun  in  the  old  adage  "Love  me,  love 
my  dog"  expresses  the  regard  and  estimation  the 
owner  feels  In  his  property,  however  others  may 
feel  inclined  to  regard  it  as  a  base  cur.  Vast  sums 
of  money  are  invested  annually  in  dogs,  and  their 
values  may  be  said  to  be  no  more  ficitious  than 
that  of  a  seal  skin  sacque  cut  in  the  latest  style,  or 
a  pedigreed  Jersey  cow. 

In  Lentz  v.  Stroh,  0  Scrg.  &  K.  34,  in  an  action  for 
killing  a  dog  the  plaintiff  to  swell  the  damages  had 
given  evidence  of  the  excellent  qualities  of  the 
dog,  a  first-rate  hunting  dog  worth  a  cow,  and  that 
the  plaintiff  would  as  soon  have  lost  the  t)e8t  horse 
In  his  stable, which  had  cost  him  $120.  The  court  said 
that  the  value  of  the  dog  was  a  proper  inquiry,  but 
shall  not  the  defendant  on  the  general  issue  con- 
tradict the  evidence,  and  say:  "But  the  dog  was  a 
most  worthless  cur,  a  most  mischievous  animal, 
.  .  .  that  he  was  a  wolf  in  the  clothing  of  a  dog; 
a  caput  lupiuum,  and,  instead  of  being  of  the  value 
of  $50  as  the  plaintiff  states  in  his  writ,  he  was 
really  of  no  value  beyond  the  value  of  his  skin." 

In  State  v.  Latham,  35  N.  C.  (18  Ired.  L.)  33,  it  was 
said  that  by  the  old  authorities  a  dog  was  not  the 
subject  of  larceny  because  it  was  without  value. 
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It  was  not  necessary  for  the  maintenance  of  an 
action  for  shooting  a  dog  that  the  dog  be  shown  to 
have  pecuniary  value.  Parker  v.  Mise,  27  Ala.  483* 
«2  Am.  Dec.  776;  Dodson  v.  Mock,  20  N.  C.  (4  Dev.lc 
B.  L.)  14ft,  32  Am.  Dec.  677. 

j     And  under  a  prosecution  for  maliciously  killing 

j  a  dog  it  was  not  necessary  that  the  value  of  the 

dog  should  be  alleged  in  the  Indictment,  or  proved 

on   the   trial.    United   States   v.  Gideon,  1  Minn. 

293. 

In  an  action  for  wrongfully  killing  a  dog  the  court 

cited  a  statute  authorizing  a  tax  on  dogs  for  the 

protection  of  sheep  owners,  and  held  that  an  ia- 

I  struction  requiring  the  plaintiff  to  show  that  the 

I  dog  was  of  some  pecuniary  value  was  wrong,  aay- 

I  ing:    "The  law  recognizes  the  right  of  property  in 

dogs."    Brent  v.  Kimball,  60  111.  211,  14  Am.  Rep. 

33. 

In  Slmmonds  v.  Holmes,  61  Conn.  1. 15  L.  R.  A. 
253,  where  plaintiff  contended  that  '^neither  the 
common  law  nor  the  statute  will  Justify  the  killing 
of  a  dog  unless  for  the  necessary  protection  of 
property,  to  be  ascertained  by  comparing  the  value 
of  the  property  being  injured  with  the  value  of 
the  dog,"  it  was  held  that  Conn.  Gen.  Stat.  •  3757, 
allowed  the  killing  of  all  dogs  irrespective  of  their 
value,  if  engaged  in  mischief  away  from  their 
keepers.  The  court  said  that  "there  is  no  time  or 
opportunity  to  place  a  value  on  the  dog  or  on  the 
thing  threatened  with  Injury." 

And  in  Johnston  v.  State,  100  Ala.  32,  in  a  slander 
case  It  was  said:  "Dogs  are  not  property.  There 
is  no  presumption,  therefore,  that  any  dog  is  valu- 
able. Not  being  property,  the  prima  facie  pre- 
sumption in  any  case  is  that  the  animal  has  no 
value.  It  is,  of  course,  competent  for  the  legisla- 
ture to  make  dogs  property,  and  a  status  thua 
given  them  would,  we  may  concede  without  decid- 
ing, carry  with  it  a  presumption  of  value.  Tbla 
act  does  not  do  this,  even  in  respect  of  dogs  regis- 
tered under  its  provisions." 

In  Gibbons  v.  Van  Alstyne,  29  N.  Y.  S.  R.  461,  in 
an  action  for  wrongfully  killing  a  dog  it  wassaidr 
"If  a  dog  had  no  value,"  It  was  nevertheless  a  tres- 
pass to  kill  the  dog  upon  the  land  of  the  plaintiff, 
for  which  he  was  entitled  to  a  verdict  against  the 
defendant. 

And  in  an  action  for  killing  a  dog  evKience  as  to 
his  market  value  was  improper  where  the  dog  was 
not  shown  to  have  any  market  value.  Smith  v. 
Griswold,  15  Hun,  278. 

In  Jemison  v.  Southwestern  R.  Co*  75  Oa.  444,  38 
Am.  Rep.  476,  it  was  said  dogs  seem  to  have  no 
market  value,  and  the  rule  of  damages  in  the  case 
of  live  stock  killed  by  running  of  trains  could  not 
apply  to  thcra. 

IX.  Aa  to  licentte  and  tax  Iaw«. 

a.  OeneraUy. 

Dog  license  laws  are  generally  held  to  be  within 
the  police  power.    Cases  in  regard  to  actions  for 
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rapidly,  and  some  of  the  witnesses  say  almost 
Doiselessly,  upon  bim,  and  ran  over  and 
crushed  him,  so  much  that  bis  owner,  seeing 
that  he  was  fatally  injured »  shot  and  killed 
him.  It  appears  that  the  gong  was  not 
sounded,  the  motorman  did  not  shout  at  the 
dog,  and  did  not  make  any  effort  to  check  the 
car  until  it  was  so  close  that  it  was  impossible 
to  prevent  running  over  the  dog.  The  mo 
torman  excuses  his  act  by  saying  that  the 
dog  came  upon  the  track  so  abruptly  and 
unexpectedly,  and  so  nearly  in  front  of  the 
car,  that  there  was  no  time  to  stop  the  car 
or  sound  the  gong,  or  take  any  other  precau- 
tions.    There  is  other  evidence  to  show  that 


the  dog  could  be  seen,  and  was  seen,  quite  a 
distance  before  the  car  reached  him.  and  the 
weight  of  the  evidence  Is  in  favor  of  this 
view  of  the  case.  The  car  was  running  rap- 
idly and  smoothly  at  the  time,  the  dog  was 
In  plain  view  upon  the  track,  and,  according 
to  some  of  the  witnesses,  the  motorman  was 
looking  at  him  for  some  distance,  and  evi- 
dently expecting  that  he  would  leave  the  track 
in  time  to  escape  injury. 

All  other  questions  out  of  the  way,  there  is 
ample  evidence  to  sustain  the  verdict  of  the 
jury  as  to  the  killing,  the  negligence  of  the 
motorman,  and  the  reckless  running  of  the  cars 
at  a  rapid  rate  of  speed,  and  without  due  pre- 


funds  raised  by  taxinir  do^s,  and  license  cases  that 
do  not  pass  on  property  riirhts  in  dofrs,  are  not  in- 
tended  to  be  included  in  this  note. 

An  unlicensed  doK  running  at  larfre  could  be 
killed  under  an  ordinance  of  O^den  City,  Utah,  pro- 
vidiDflT  that  all  dogs  found  running  at  large  within 
the  limits  of  the  city,  not  registered  and  collared, 
shall  be  liable  to  be  killed,  where  the  charter  pro* 
vided  that  the  city  council  shall  have  power 
to  license  dogs,  regulate  or  prohibit  the  keeping  of 
dogs,  and  to  authorize  the  destruction  of  the  same 
when  at  large  contrary  to  ordinance.  Jenkins  v> 
Ballantyne,  8  Utah,  245. 16  L.  K.  A.  689. 

And  where  a  person  was  refused  a  certificate  of 
exemption  from  the  dog  license  duty,  under  41  & 
42  Vict.  chap.  16,  6  22,  custom  and  inland  revenue 
act  187B,  providing  for  exemption  in  cases  of  shep- 
herd dogs,  a  conviction  could  be  had  and  the  Jus- 
tices could  not  dismiss  the  prosecution  on  the 
ground  that  the  offense  was  trivial. 

In  Independence  v.  Trouvalle,  15  Kan.  70,  it  was 
said  that  an  ordinance  providing  for  fees  for  a 
marshal  for  killing  dogs  at  large  should  not  he  held 
to  be  invalid  because  of  the  sacredness  of  the  prop- 
erty that  may  be  held  in  dogs.  The  court  said  that 
^'property  in  dogs  is  of  such  a  low  character  that  it 
is  hardily  considered  as  property  at  all.  .  .  .  We 
do  not  suppose  that  property  in  dogs  is  of  such  a 
sacred  character  that  dogs  found  running  at  large 
upon  the  public  streets,  in  violation  of  a  city  ordi- 
nance, cannot  be  destroyed,  but  must  he  taken  up 
and  impounded,  as  a  cow  or  other  more  valuable 
animal." 

In  Julienne  v.  Jackson,  66  Miss.  34,  in  an  action 
against  a  city  for  killing  a  dog  at  large,  it  was  said: 
**It  may  be  conceded  that  the  plaintiff  had  a  prop- 
erty right  in  the  animal,  and  might  have  recovered 
his  value  as  against  one  unlawfully  killing  him. 
But  of  all  property,  dogs  are  more  peculiarly  the 
subjects  of  police  regulations  than  any  other 
class." 

The  license  laws  are  generally  held  to  be  an  ex- 
ercise of  police  power,  and  not  an  exercise  of  the 
taxing  power. 

So,  under  111.  act  May  29, 1879,  entitled  "An  Act 
to  Indemnify  the  Owners  of  Sheep  in  Cases  of 
Damage  Committed  by  Dogs,"  providing  for  license 
fee  of  $1  on  each  dog,  it  was  held  that  the  license 
fee  was  in  no  sense  a  tax,  and  was  not  within  the 
operation  of  111.  Const,  art  9,  II 1,  providing  that  all 
needful  revenue  shall  be  raised  by  levying  a  tax  by 
valuation.  The  court  said:  "It  is  simply  what  it 
purports  to  be,  a  'license  fee,'  and  is  imposed  under 
the  police  power,  and  not  under  the  taxing  power 
of  the  state.  Undoubtedly  ^dogs'  are  regarded  as  a 
species  of  property  for  some  purposes,  but  owirig 
to  their  habits,  which  are  known  to  be  hurtful 
sometimes  to  persons  and  to  some  kinds  of  domestic 
animals,  the  keeping  of  them  may  be  the  subject 
of  regulation  provided  by  law."  Cole  v.  Hall,  103 
lU.dO. 

In  State  v.  Doe,  79  Ind.  9, 41  Am.  Rep.  599.  it  was 
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said  that  specific  taxes  upon  dogs  can  be  upheld 
only  on  the  ground  that  they  are  not  revenue 
measures,  but  police  regulations,  and  the  specific 
tax  levied  on  dogs  in  Indiana  is  a  per  caiAta  tax  on 
the  dogs,  and  not  ad  valorem.  The  court  said  that 
"dogs  are  not  by  these  statutes  recognixed  as  sub- 
jects of  general  taxation  for  revenue  purposes,  and 
taxed  accordingly." 

Indiana  act  March  2,  186.5,  entitled,  "An  Act  to 
Discourage  the  Keeping  of  Uselpss  and  Sheep-Kill- 
ing Dogs,  and  Providing  Penalities  for  the  Viola- 
tion of  Any  of  the  Provisions  of  said  Act  by  Of- 
ficers and  Others,  and  Also  Repealing  an  Act  to 
License  Dogs,''  did  not  conflict  with  Ind.  Const, 
art.  10,  I  1,  requiring  that  the  general  assembly 
shall  provide  by  law  for  the  uniform  and  equal 
rights  of  assessment  and  taxation,  as  the  plain  pur- 
pose of  the  act  is  not  to  provide  a  revenue,  but  to 
discourage  the  keeping  of  dogs,  and  as  a  measure 
of  internal  police  the  legislature  has  the  power  to 
encourage  the  rearing  of  sheep  and  to  discourage 
the  keeping  of  dogs.  The  court  said  it  is  a  matter 
of  no  consequence  how  the  sum  charged  to  the 
owner  of  the  dog  may  be  collected.  Mitchell  v. 
Williams,  27  Ind.  62;  State  v.  Cornnall.  27  Ind. 
120. 

Under  a  city  ordinance  requiring  the  payment  of 
a  tax  of  $2  by  the  owner  of  a  dog,  and  providing  a 
fine  for  the  failure  to  pay  for  each  dog  owned,  and 
authorizing  the  marshal  to  kill  the  dog,  a  conviction 
fining  the  owner  of  a  dog  could  be  had.  The  court 
said,  although  called  a  tax,  yet  it  is  not  a  revenue 
levy  in  either  purpose  or  operation:  that  It  was  in- 
tended as  a  police  regulation  for  reducing  the 
number  of  mischievous  dogs,  and  is  a  license  law; 
S2  the  price  of  license,  or  a  tax  for  the  privilege, 
and  the  collar  and  stamps  are  passports  for  the 
security  of  registered  dogs.  Com.  v.  Markham,  7 
Bush,  487. 

In  Com.  V.  Markham,  7  Bush,  487,  under  an  ordi- 
nance requiring  the  owner  of  a  dog  to  pay  $2  for 
license,  which  was  held  to  be  within  the  police 
power,it  was  said:  "Had  revenue  been  the  object  the 
charter  gave  ample  power  by  an  increase  of  taxa- 
tion ad  i^alorem  without  a  fruitless  resort  to  an 
unauthorized  specific  tax  on  dogs,which,  moreover, 
would  have  violated  the  statute  of  1865,  allowing 
to  every  citizen  of  the  state  two  dogs  free  from 
taxation." 

And  a  dog  tax  is  not  a  tax  within  the  meaning  of 
Mich.  Const,  art.  14,  providing  for  specific  state 
taxes,  and  is  not  a  double  tax,  but  is  an  exercise  of 
the  police  power,  and  is  valid.  Van  Horn  v.  People, 
46  Mich.  183,  41  Am.  Rep.  159. 

Under  Mich.  Comp.  Laws,  8  2482,  exempting  a  city 
railway  from  taxes  other  than  the  state  specific  tax 
on  all  the  property  of  the  company,  a  dog  was  not 
exempt,  as  Laws  1877,  p.  239,  imposes  a  tax  on  dogs« 
not  by  value,  but  specifically,  of  $1  for  male  dogs, 
and  $3  for  female  dogs.  It  was  held  to  be  re. 
garded  as  a  license  rather  than  a  tax  law.  Imposed 
on  those   who  chose  to  keep  animals   that  have 
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caution  to  prevent  accidents  to  animals  on  the 
>  track. 

It  was  not  error  io  the  trial  judge  to  charge 
that  the  street-car  company  must  have  suf- 
;ficient  employees  on  its  cars  to  operate  them  in 
a  careful  manner,  so  as  to  prevent  damages  or 
injuries  to  persons  and  animals  that  might  go 
upon  the  track,  and  was  liable  for  a  failure  to 
do  so:  the  question  of  what  number  would  be 
sufficient  being  left  to  the  jury,  under  all  the 
circumstances.  It  appears  that  at  this  time 
and  place  the  motorman  was  the  only  employee 
on  the  car,  and  he  was  doing  duty  both  as  mo- 
torman and  conductor,  the  latter  having 
left  the  car  after  it  passed  from  the  mote 
crowded  portion  of  the  track  nearer  the  city. 


The  roadway  of  the  street-car  company  being 
on  the  roadway  of  the  turnpike,  where  per- 
sons, horses,  and  vehicles  were  constantly 
passing,  and  had  the  right  to  pass,  and  on  the 
same  grade  as  the  turnpike,  were  all  circum- 
stances for  the  jury  to  consider,  and  they 
could  properly  do  so  under  the  charge  as  given. 
The  motorman  had  also  stated  that  the  reason  he 
did  not  see  the  dog  sooner  was  because  he  was 
looking  around  at  the  passengers  to  see  if  any 
desired  to  get  off,  so  that  the  charge  was  called 
for  and  appropriate. 

It  was  not  error  to  charge  that,  inasmuch 
as  the  street-car  track  was  laid  on  the  roadway 
and  on  the  same  level  with  it,  the  dog  was  not 
a  trespasser  if  he  went  upon  the  track,   in- 


aiways  been  regrarded  as  requiringr  special  refrula* 
tioDS  different  from  that  applied  to  others.  Hen- 
drie  V.  Kalthoff.  48  Mich.  306. 

Under  a  charter  of  a  city  providingr  that  a  city 
shall  have  power  to  tax,  rcfrulate,  restrain,  and 
prohibit  the  runingr  at  larire  of  dofrs  or  cats,  and 
providiDfr  for  the  impounding:  or  destruction  of 
either,  it  was  held  that  the  power  Kranted  was  to 
tax  doRS  and  regulate  dog's,  and  was  not  limited 
simply  to  the  pover  to  restrain  and  prohibit  dofrs 
from  runnin^r  at  lar^re,  and  the  city  could  impose  a 
tax  per  capita  upon  doRs  by  way  of  license,  and 
such  power  was  not  precluded  by  Mo.  Const,  art  10, 
§  4,  requirinflT  all  property  to  be  taxed  in  proportion 
to  its  value.  Carthage  v.  Hhodes,  101  Mo.  175,  9  L. 
R.  A.a'iS. 

In  Mowery  v.  Salisbury,  82  N.  C.  175,  It  was  said 
that  "the  plaintiff's  contention  is  that,  as  dogs  are 
property,  the  power  of  this  municipal  body  is  lim- 
ited by  the  Constitution  to  the  imposition  of  an 
ad  valorem  tax,  and  that  for  its  nonpayment  the 
destruction  of  the  animal  Is  not  an  authorized 
remedy.  It  is  difficult  to  apply  the  rule  to  animals 
that  have  no  standard  value,  and  are  not  the  sub- 
ject of  sale  and  traffic,  in  order  to  put  upon  them  a 
share  of  the  police  burdens.  But  the  sum  required 
to  be  paid  by  the  owner  is  not  an  ad  valorem^  but 
a  specific  tax  for  the  privilege  of  keeping  the  dog 
within  the  town,  with  an  annexed  penalty  if  he  is 
found  running  at  large  without  the  required  badgre, 
the  evidence  of  its  payment  and  the  ownership  of 
the  dog." 

Under  Ohio  Rev.  Stat.  §  2754,  providing*  that  every 
dog  over  three  months  of  a^re  shall  be  listed  by  the 
assessor  in  the  name  of  the  owner  without  affix] ng- 
any  valuation  thereto,  but  the  owner  may  affix  any 
valuation  thereto  he  wishes  without  swearing  to 
the  valuation,  and  8  2833,  providing  that  in  the  tax 
list  there  shall  be  columns  for  the  number  of  and 
per  capita  tax  on  dogs,  and  in  addition  to  the  prop- 
er tax  on  the  valuation  that  may  be  fixed  upon  a  dog 
by  the  owners,  which  shall  be  included  in  the  per- 
sonal-property valuation  and  taxed  therewith,  the 
auditor  shall  levy  $1,— it  was  held  that  the  per  capita 
tax  on  dogs  was  not  in  conflict  with  the  Constitu- 
tion, art.  12,  fi  2,  providing  that  laws  shall  be  passed 
taxingr  by  uniform  rule  all  real  and  personal  prop- 
erty according  to  its  true  value  in  money,  as  the 
exercise  of  the  police  power  is  different  from  the 
taxing  power  and  amounted  to  a  license.  As  to 
whether  dogs  were  property  within  the  meaning  of 
this  constitutional  provision  was  held  not  neces- 
sary to  bo  decided  In  this  case.  Hoist  v.  Roe,  39 
Ohio  St.  340,  48  Am.  Uep.  459. 

In  Griggs  v.  Dittoe,52OhIoSt.801,  it  was  said  that 
Ohio  act  May  14, 1891,  providing  that  any  dog  re- 
turned for  taxation  and  the  tax  on  which  is  paid 
when  due  shall  be  regarded  as,  and  shall  t)e,  prop- 
erty, was  not  inconsistent  with  Rev.  Stat.  S  7006, 
authorizing  any  person  to  kill  a  dog  at  large. 

In  Ex  parte  Cooper,  3  Tex.  App.  489,  30  Am.  Rep. 
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152,  it  was  said  that  dogs  are  not  recognized  as  other 
property  and  subject  to  an  ad  ixUorem  taxation. 

Texas  act  1876,  exempting  to  each  family  one  doir, 
and  imposing  on  all  other  dogs  a  tax  of  $1  per 
annum  under  n  penalty  of  $5.  is  not  a  tax  law,  but 
a  police  rei^ulation.  Ex  parte  Cooper,  3  Tex.  App. 
489.30Am.  Rep.  152. 

That  the  sum  exceeded  the  expenses  of  lasuanoe 
did  not  transcend  the  licensing  power,  and  make  it 
a  tax.    Tenney  v.  Lenz,  16  Wis.  666. 

In  Jemison  v.  Southwestern  R.  Co.  76  Ga.  444,  58 
Am.  Rep.  476,  it  was  said  that  '*doi;s  are  not  general- 
ly the  subjects  of  taxation.  .  .  .  Dogs  are  not 
property  in  such  a  sense  as  makes  them  assets  be- 
lonfflng  to  the  estate  of  a  deceased  person,  and  are 
never  inventoried  and  appraised,  however  numer- 
ous or  valuable,  nor  are  they  subject  to  levy  and 
sale  so  far  as  we  are  informed." 

But  there  are  cases  holding  that  the  license  law 
is  a  tax  on  property  which  cannot  be  enforced  by 
fine  or  imprisonment. 

An  ordinance  of  Washington,  January  14, 1858,  pro- 
viding: that  it  shall  not  be  lawful  for  any  person  to 
own  or  keep  any  do^  without  obtaining-  from  the 
city  a  license  for  which  he  shall  pay  $3  per  an- 
num for  a  male  and  $5  per  annum  for  a  female,  and 
9  2,  imposing  a  forfeiture  of  from  $5  to  SlOfor  a  male 
dogr,  and  $10  to  $20  for  a  female,  if  the  owner  or 
keeper  fails  to  obtain  a  license,  is  invalid  bcKsause 
it  declared  the  owner  a  criminal  and  subjected  him 
to  arrest,  imprisonment,  and  flue  for  keepintr  his 
property  at  home  unless  he  first  obtained  a  license. 
The  court  said  that  *'the  law  recognizes  property 
in  and  to  dog-s,  and  the  owner  thereof  is  entitled  to 
his  remedies  for  an  invasion  of  his  rlgrhts  of  prop- 
erty," and  *'if  dogs  are  property  they  may  be  taxed 
and  the  tax  assessed  to  the  owner."  Washingrton  v. 
Meigs,  1  MacArth.  53. 

In  Cranston  v.  Auj^usta,  61  G a.  573,  the  recorder 
dismissed  a  prosecution  under  an  ordinance  requir- 
ing the  owner  of  a  dogr  annually  to  purchase  a  dog* 
collar  for  $1,  under  a  penalty  of  $1  to  $5,  sajriog 
"the  city  has  the  rigrht  to  impose  special  taxes  and 
collect  them  by  execution.  But  as  it  has  been  de- 
cided that  dogs  are  property,  the  city  has  no  more 
rig-ht  to  fine  a  citizen  for  not  paying  tax  on  his  dog 
than  on  other  property,"  and  the  dismissal  was 
sustained  on  the  ground  that  the  defendant  could 
not  be  twice  tried.  The  court  does  not  discuss  any 
other  question  involved  in  the  case. 

In  some  states  provision  is  made  for  direct  tax 
on  dogs  as  on  other  property. 

South  Dakota  Laws  1889,  chap.  121,  imposes  a  tax 
on  every  dog,  to  be  collected  in  the  same  manner 
as  other  taxes  upon  personal  propert}*.  Liberty 
Twp.  V.  Hutchinson  County,  7  S.  D.  530. 

And  in  Lynn  v.  State,  33  Tex.  Crim.  Rep.  153,  it 
was  held  that  the  legislature  has  made  the  dog  the 
subject  of  a  direct  ad  valorem  tax.  thereby  placing 
It  uponthesame  footlnff  as  all  other  taxable  prop- 
erty. 
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^asmuch  as  the  dog  was  not  improperly  on  the 
highway. 

It  was  not  error  to  tell  the  jury  thatjf  after 
the  dog  was  injured  his  master  killed  him, 
under  the  honest  belief  that  he  was  fatally 
injured,  this  would  not  prevent  a  recovery. 
The  action  in  this  case  was  for  both  the  injury 
and  killing,  and,  if  the  jury  should  have  found 
that  the  do:;  ought  not  to  have  been  killed, 
still  the  plaintiff  would  be  entitled  to  damages 
■for  his  injuries. 

It  is  said  that  the  judge  should  have  told 
the  jury  that  the  motorman  might  rely  upon 
the  keen  sense  of  hearing,  great  alertness,  in- 
telligence, and  active  celerity  common  to  dogs, 
and  they  might  consider  and  weigh  their  own 


practical  knowledge  as  to  the  nature,  charac- 
ter, and  quality  of  dogs,  and  consider  all  these 
matters  in  reaching  a  verdict  in  the  case.  The 
request,  we  think,  is  loo  broad.  Unquestion- 
ably, the  jury  mio;ht  take  into  consideration 
common  knowledge  and  observation  about 
the  habits  and  qualities  of  dogs,  but  it  was  go- 
ing too  far  to  say  that  the  motorman  might 
rely  upon  the  quickness  and  celerity  of  the  dog 
and  thus  absolve  himself  from  all  duty  and 
care  to  prevent  the  accident,  which  is  virtually 
what  the  request  implies. 

The  court  suflBciently  stated  to  the  jury  the 
rule  applicable  if  the  dog  appeared  so  sud- 
denly and  immediately  in  front  of  the  car  that 
it  could  not  be  stopped    and   no  precaution 


And  where  a  majority  of  taxpayers  was  required 
to  obtain  a  petition  for  the  issuingr  of  railroad 
bonds,  under  N.  Y.  Laws  1889,  p.  2303.  chap.  907,  it 
was  held  that  persons  who  paid  a  tax  of  50  cents  as 
the  owner  of  a  dojf  should  be  count€»d.  The  court 
said  that  *Mt  Is  settled  at  this  day  in  this  state  that 
dogs  are  property."  People,  Longrwell,  v.  McMas- 
ter.  10  Abb.  Pr.  N.  S.  132. 

And  in  Kinsman  v.  State,  77  Ind.  132,  it  was  said, 
referring  to  a  dog-,  that  any  article  of  property 
which  the  law  subjects  to  taxation  is  prima  facie 
an  article  of  value. 

So,  under  Vt.  Gen.  Stat.  obap.  19, 8  1,  subd.  4,  pro- 
Tiding  that  every  person  of  full  age  who  shall  re- 
side in  any  town  in  this  state,  and  whose  ratable 
estate  held  in  his  own  right,  the  percentage  of  the 
value  of  which  besides  his  poll  shall  be  set  in  the 
list  of  such  town  at  the  sum  of  $3  or  upwards  for 
five  years  in  succession,  shall  thereby  gain  a  settle- 
ment in  such  town,  a  pauper  obtained  a  settlement 
where  his  father's  list  was  real  estate  $2.40,  per- 
sonal property  S  .30,  one  dog  $1.  one  poll  S3,  total, 
$5.70.    Marshfleld  v.  Middlesex,  65  Vt.  545. 

In  Van  Horn  v.  People,  46  Mich.  183,  41  Am. 
Rep.  150,  it  was  said:  "As  the  charge  laid  on  the 
owners  of  dogs  is  a  pecuniary  burden  imposed  by 
public  authority,  it  partakes,  no  doubt,  of  the 
character  of  a  tax,  and  for  many  purposes  might 
be  so  spoken  of  without  harm."  Referring  to  this, 
the  court  in  Longyear  v.  Buck,  83  Mich.  236, 10  L. 
R.  A.  43,  said:  ''But  a  constitutional  provision  for 
the  taxation  of  property  by  value  will  not  preclude 
a  per  capita  tax  on  dogs.  .  .  .  Each  person  assesses 
himself  In  determining  how  many  dogs  he  will  own 
and  keep." 

In  Bowen  v.  Tioga  County,  6  Pa.  Co.  Ct.  613,  It  was 
held  that  Pa.  act  June  12, 1878,  for  the  taxation  of 
dogs  and  the  protection  of  sheep,  to  take  effect  upon 
a  majority  vote,  was  contrary  to  Const,  art.  3,  §  7. 
prohibiting  local  legislation. 

Ind.  act  1891,  p.  199,  %i  47, 53,  provided  another  and 
antagonistic  method  of  taxation  of  dogs,  differing 
from  the  act  of  March  5, 1891,  creating  a  method 
for  the  taxation  of  dogs.  Kerlin  v.  Reynolds,  142 
Ind.  466. 

In  Wilcox  r.  State  (Ga.)  39  L.  R.  A.  709.  it  was  said 
that  in  Ga.  Const.  (Civ.  Code,  §  5883),  authorizing 
the  general  assembly  to  impose  a  tax  on  such  do. 
mestlc  animals  as  from  their  nature  and  habits  are 
destructive  of  other  property,  the  words  "'domes- 
tic animals"  were  Intended  to  refer  to  dogs. 

b.  Taking  property  withmU  due  process  of  law. 

Some  cases  hold  that  a  dog  is  such  property  that 
he  cannot  be  summarily  killed  without  notice  to 
his  owner,  as  this  would  be  contrary  to  the  consti- 
tutional provision  against  depriving  a  person  of  his 
property  without  due  process  of  law.  But  on  this 
<2ue8tion  there  is  some  conflict  of  authorities. 

In  an  action  for  damages  for  the  killing  of  plain- 
tiff's dog  by  the  dog  of  another  person  it  was  said 
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that,  under  a  statute  authorizing  any  person  to  kill 
a  dog  not  having  a  licensed  collar  on,  "a  statute  un- 
der which  a  party  is,  in  so  summary  a  manner,  to 
be  deprived  of  his  property  by  having  It  destroyed, 
should  not  be  extended  by  construction.  That 
dogs  have  a  value  and  are  the  property  of  their 
owner  cannot  be  well  denied  at  the  present  day, 
whatever  may  have  been  the  rule  heretofore." 
Heisrodt  v.  Hackett,  34  Mich.  283,  22  Am.  Rep.  529. 

And  a  city  ordinance  providing  for  the  killing  or 
selling  of  unlicensed  dogs  found  running  at  largo 
without  a  license  check  then  attached  as  provided 
for  by  the  ordinance  is  contrary  to  Ohio  Const, 
art.  1, 1 19,  protecting  the  "property"  of  every  indi- 
vidual, subject  only  to  the  public  welfare,  and  pro- 
viding for  compensation  when  taken.  Archer  v. 
Baertschi,  8  Ohio  C.  C.  12. 

So,  under  N.  Y.  Laws  1896,  chap.  448,  requiring 
the  owner  of  every  dog  within  the  city  to  procure 
a  yearly  license  for  the  dog,  and  pay  to  the  humane 
society  of  the  city  $1  therefor  under  penalty,  upon 
refusal,  of  death  to  the  dog  or  his  confiscation,  and 
vesting  the  execution  of  the  law  and  the  proceeds 
of  the  license  or  sale  of  the  dog  in  the  society, 
it  was  held  that  such  society  could  not  seize  or 
confiscate  the  plaintiff's  dog,  as  in  New  York  dogs 
are  now  regarded  as  property  and  within  the  law 
for  the  protection  of  property,  and  the  plaintiff 
could  not  be  deprived  of  his  property  without  due 
process  of  law.  It  was  further  held  that  the  mere 
fact  of  not  wearing  a  licensed  collar  could  not  of 
itself  render  a  dog  a  nuisance,  and  thus  give  the 
right  to  kill  or  confiscate.  Fox  v.  Mohawk  &  H. 
River  Humane  Soc.  25  App.  Div.  26. 

And  under  a  city  ordinance  providing  that  if  any 
dog  shall  attack  a  person  at  any  place  except  on 
the  premises  of  his  owner,  the  mayor  or  police  Jus- 
tice shall  order  the  owner  or  possessor  of  such  dog 
to  kill  him  Immediately,  and  if  the  owner  refuses 
he  shall  forfeit,  etc.,  it  was  held  that  the  ordinance 
was  invalid  because  it  gave  no  opportunity  for  the 
owner  of  the  dog  to  be  heard  in  his  defense,  and 
the  court  said  that  under  N.  Y.  Const,  art.  1,  S  6, 
"property  may  not  be  taken,  affected,  or  destroyed 
except  by  due  process  of  law,  which  requires  no- 
tice of  hearing  to  the  owner,  and  opportunity  to 
be  heard."    People,  Sband,  v.  Tlghe,  9  Misc.  607. 

But  under  N.  Y.  Laws  1802,  chap.  686  (county  law, 
19 125, 126),  providing  that  the  owner  or  possessor  of 
any  vicious  dog  who  shall  neglect  to  kill  him  within 
forty-eight  hours  after  having  received  an  order 
from  the  Justice  of  the  peace  directing  such  a  dog 
to  be  killed,  shall  forfeit,  etc.,  it  was  held  that  this 
statute  did  not  deprive  the  relator  of  his  property 
without  due  process  of  law,  in  that  the  order  of  the 
Justice  directing  the  relator  to  kill  his  dog  immedi- 
ately was  made  without  notice  to  him,  as  the  relator 
did  not  kill  his  dog  and  refused  to  do  so,  and  the 
statute  imposed  a  money  penalty,  and  the  Justica 
did  not.  It  was  further  held  that  in  the  action  to 
recover  the  penalty  the  relator  would  have   full 
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could  have  prevented  the  accident.  The 
special  request  on  this  point  was  not  necessary, 
nor  as  made  was  it  correct. 

Assignments  are  made  which  raise  the  ques- 
tion of  the  Biaius  of  dogs  before  the  law,  and 
on  what  plane  they  are  to  be  put,  and  how  re- 

§arded.  It  has  been  held  that  the  owner  of  a 
og  has  such  property  in  him  as  that  he  may 
maintain  an  action  for  killing  or  injuriocr  him. 
Wheatley  v.  Harris,  4  Sneed,  468,  70  Am. 
Dec.  258.  Also  that  he  is  the  subject  of  lar- 
ceny as  personal  property.  State  v.  Brown,  9 
Baxt.  53.  It  has  also  been  held  that  a  dog  is 
an  animal  such  as  the  statute  contemplates  in 
providing  statutory  precautions  when  they 
appear  upon  railroad  tracks.  Fink  v.  Evans, 
95  Tenn.  416.  It  is  true  that  at  common  law 
a  dog  was  not  considered  as  property,  the 
reason  given  being  that  they  were  base  in  their 
nature  and  kept  merely  for  whims  and  pleas- 
ures. But  this  rule  of  law  has  not  found 
favor  in  later  days,  and  the  reason  of  the  rule 
is  not  regarded  as  well  founded.  In  Mnllaly 
V.  People,  86  N.  Y.  365,  the  court  said  very 
enthusiastically  that  ''when  we  call  to  mind 
the  small  spaniel  that  saved  the  life  of  William 
of  Orange  and  thus  probably  changed  the  cur 
rent  of  modern  histoiy,  .  .  .  and  the  faithful  St. 
Bernards,  which,  after  a  storm  has  swept  over 


the  crests  and  sides  of  the  Alps,  start  out  in 
search  of  lost  travelers,  the  claim  that  the  na- 
ture of  ^he  do^  is  essentially  base,  and  that  be 
should  be  left  a  prey  to  every  vagabond  who 
chooses  to  steal  him,  will  not  now  receive 
ready  assent.  .  .  .  This  common-law  rnle 
was  extremely  technical,  .  .  .  [for]  while  it 
was  not  larceny  to  steal  a  dog.  It  was  larceny 
to  steal  the  skin  of  a  dead  dog  ....  Large 
amounts  of  money  are  now  invested  in  dogs, 
and  they  are  largely  the  subjects  of  trade  and 
traffic."'  They  are  the  negro's  associates,  and 
often  his  only  property,  the  poor  man*s  friend 
and  the  rich  man's  companion,  and  the  pro- 
tection of  women  and  children,  hearthstones 
and  henroosts.  In  the  earlier  law  books  it  wa» 
said  that  "dog  law"  was  as  hard  to  define 
as  was  *"  dog  latin,"  but  that  day  has  passed, 
and  dogs  have  now  a  distinct  and  well-estab- 
lished status  in  the  eyes  of  the  law. 

Much  evidence  is  >>iven  in  the  case  upon  the 
question  of  the  dog's  pedigree  and  ancestry. 
The  objections  made  are  ihat  these  matters 
are  attempted  to  be  proven  by  general  reputa- 
tion, and  this  is  characterized'as  hearsay.  But 
the  question  of  pedigree  and  ancestry  is  a  mat- 
ter of  common  or  general  reputation,  whether 
the  question  concerns  horses,  cattle,  dogs,  or 
men.     The  matter,   from  the  very  nature  of 


opportunity  to  contest  the  truth  of  the  complaint 
upon  which  the  Justice  made  the  orrler,  and  thus 
would  have  due  process  of  law.  People,  Henshaw, 
V.  Gillespie,  25  App.  Div.  91. 

In  People,  Renshaw,  v.  Gillespie,  25  App.  Dlv.  PI, 
People.  Shand,  v.  Tlfrhe,  9  Misc.  607.  was  distinguish- 
ed, the  court  saylDff:  "We  assume  that  the  relator 
when  brought  before  the  police  Justice  had  no  op- 
portunity to  contest  the  truth  of  the  original  com- 
plaint, and  in  that  view  the  case  was  correctly  de- 
cided, and  thus  is  clearly  distinguishable  from  the 
one  before  us." 

And  in  Sentell  v.  New  Orleans  &  C.  R.  Co.  166  U. 
S.  698,  41  L.  ed.  1169,  it  was  held  that  La.  Laws  1882, 
p.  160,  providing  that  dogs  are  personal  property, 
but  that  no  dog  is  entitled  to  the  protection  of 
the  law  unless  the  same  shall  have  been  placed 
upon  the  assessment  roll,  and  that  in  a  civil  action 
for  a  recovery  for  injuries  done  to  dogs,  a  recovery 
can  only  be  had  to  the  amount  of  the  value  fixed 
by  such  owner  in  the  last  assessment,  was  not  in 
conflict  with  the  Constitution  of  the  United  States, 
providing  that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law. 

New  Hampshire  Kev.  Stat.  chap.  127,  fi  5,  provid- 
ing that  no  person  shall  \ye  liable  by  law  for  killing 
a  dog  which  shall  be  found  not  having  around  his 
neck  a  collar  of  brass,  tin,  or  leather  with  the  name 
of  the  owner  carved  or  engraved  thereon,  did  not 
conflict  with  N.  H.  Const,  providing  against  taking 
property  for  public  uses,  or  deprive  parties  of  their 
property  in  dogs,  but  merely  regulated  the  use  and 
keeping  of  such  property,  and  was  a  police  regula- 
tion.   Morey  v.  Brown,  42  N.  H.  373. 

A  city  ordinance  authorizing  a  city  marshal  to 
shoot  all  dogs  not  muzzled,  found  in  any  street, 
was  held  to  be  contrary  to  Texas  Bill  of  Kightu, 
•  17,  providing  no  person's  property  shall  be  taken, 
damaged,  or  destroyed  for,  or  applied  to.  public  use 
without  adequate  compensation,  and  §19,  i)rovlding 
that  no  citizen  of  this  state  shall  be  deprived  of  life, 
liberty,  or  property  except  by  due  course  of  the  law 
of  the  land.    Lynn  v.  State.  33  Tex.  Crim.  Rep.  153. 

In  Jenkins  v.  Ballantyne.  8  Utah,  245,  16  L.  R.  A. 
680,  it  was  said  that  the  nth  Amendment  of  the 
Constitution  of  the  United  States  declaims  that  no 
person  shall  be  deprived  of  life,  liberty,  or  property 
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without  due  process  of  law,and  dogs  being  property 
their  owners  cannot  be  deprived  of  them  without 
due  process  of  law,  but  it  was  held  that  this  pro- 
vision should  be  construed  to  sustahi  a  city  ordi- 
nance providing  that  a  dog  at  large  not  registered 
or  collared  could  be  kit  led,  as  the  protection  against 
dogs  Justified  such  police  powers. 

In  an  action  of  quo  warranto  to  oust  a  olty  from 
the  exercise  of  certain  powers,  claiming  that  an 
ordinance  requiring  a  registration  foe  for  each  dog, 
and  rendering  the  person  violating  the  same  liable 
to  a  flne,  and  authorizing  the  killing  of  a  dog,  was 
unconstitutional,  it  was  held  that  the  proposition 
that  dogs  are  property  has  seldom,  if  ever,  been 
questioned,  and  so  far  as  this  case  is  concerned  it 
will  be  admitted,  but  that  this  would  not  prevent  a 
statute  or  ordinance  restricting  the  running  at 
large  of  dogs,  or  for  their  destruction  in  case  they 
are  permitted  to  run  at  large  in  violation  of  law. 
It  was  further  held  that  the  license  tax  was  valid 
because  imposed  for  regulation  and  restriction, 
and  not  merely  for  revenue.  The  court  said: 
'* Under  the  almost  unbroken  current  of  authority 
we  think  that  statutes  and  ordinances  may  be  passed 
regulating,  restricting,  or  even  prohibiting  the 
running  at  large  of  dogs  in  cities,  and  this,  although 
dogs  are  unquestionably'  property;  that  the  owners* 
keepers,  or  harborers  of  dogs  in  cities  may  be  re- 
quired to  register  the  same  and  to  pay  a  reglst  ration 
tee  therefor,  although  this  fee  may  in  one  sense  be 
a  tax,  though  not  a  tax  within  the  meaning  of  Kan. 
Const,  art  11,  6  1:  **That  dogs  in  cities  may  be  classi- 
fled  and  the  owners,  keepers,  or  harborers  thereof, 
may  be  required  to  register  all  the  dogs  of  one  class 
and  not  the  dogs  of  another  class,  and  to  pay  a 
greater  registration  fee  for  the  registration  of  the 
dogs  of  one  class  than  for  the  registration  of  the 
dogs  of  another  class;  and  such  owners,  keepers,  or 
harborers  of  dogs  may  also  be  required  to  put 
collars  around  the  necks  of  their  dogs,  and  that  any 
dog  found  running  at  large  in  a  city  in  violation  of 
the  statutes  or  ordinances  may  be  summarily  de- 
stroyed; and  that  all  this  is  constitutional  and  valid 
and  is  *due  process  of  law;'  ami  that  by  the  same 
no  one  is  denied  'the  equal  protection  of  the  laws.*  ** 
State,  Curtis,  v.  Topeka,  36  Kan.  78.  50  Am.  Hep. 
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tbiDgs,  depeDds  upon  reputation  or  common 
repute.  It  is  shown  tliat  certain  books  are 
kept,  and  in  tbem  tbere  is  a  registration  of 
pedijg^rees,  kept  up  for  tbe  information  of  the 
public,  not  only  as  to  horses,  but  also  as  to 
cattle  and  dogs.  These  are  shown  to  be  re- 
ceived as  satisfactory  evidence  of  pedigree  in 
the  same  manuer  and  upon  the  same  idea  as 
entries  in  family  records  of  births,  deaths,  and 
marriages  are  received  with  regard  to  tbe 
human  family.  18  Am.  &  Et\g.  £nc.  Law, 
p.  258;  Flourers  v.  HaraUon,  6  Yerg.  494;  Rog- 
ers V.  Park,  4  Humph.  480;  Smnk  v.  French, 
11  Lea,  79,  47  Am.  Elep.  277;  Morris  v.  iSwaney, 
7  Heisk.  591:  Ford  v.  Ford,  7  Humph.  92. 

It  is  true  that  in  family  records  the  entries 
in  the  books  are  usually  made  by  the  relatives 
and  friends  of  the  person,  but,  inasmuch  as 
dogs  have  no  relatives  competent  to  make 
entries  for  thcm^  it  is  allowable  for  such 
entries  to  be  made  by  the  owners,  friends, 
and  admirers  of  the  dog.  Upon  the  general 
question  as  to  the  admissibility  of  evidence 
of  the  dog's  pedigree,  and  (he  qualities  and 
performances  of  his  ancestors,  we  think  there 
can  be  no  doubt  but  that  such  evidence  is 
competent.  It  is  certainly  competent  to  show 
pedigree  upon  the  question  of  value  of  horses, 
cattle,  and  even  sheep  and  swine,— their  dif- 
ferent strains  of  blood;  and  especially  as  to 
horses  and  cows,  it  is  competent  to  show  the 
qualities  of  the  sires  and  dams  and  more  re- 
mote ancestry,  as  these  matters  enter  largely 
into  the  quesfion  of  value.  It  is  a  matter  of 
common  knowledge  that  the  same  questions 
enter  into  the  consideration  of  the  value  of 
dogs,  not  only  such  as  are  kept  for  common 
use,  such  as  guard  dogs,  shepherd  dogs,  New- 
foundland dogs,  but  also  such  as  are  kept  for 
sporting  purposes,  such  as  grey,  blood,  and 
fox  bounds,  bird  dogs,  and  others.  There  are 
high  and  low  degrees  among  dogs  as  well  as 
among  men,  and  while  the  common  coon  dog 
has  his  value,  it  is  not  the  same  as  that  of  the 
trained  bird  dog  or  the  trained  bloodhound. 
It  is  a  matter  of  common  knowledge  and  ob- 
servation that  certain  strains  of  blood  among 
horses  add  materially  to.if  theydo  not  entirely 
f  X.  their  values,  and  so  among  cows  and  hogs 
and  sheep,  and  even  among  chickens  and  tur- 
keys. Different  strains  of  blooded  horses  are 
valuable  because  it  is  found  that  for  genera- 
tions the  achievements  of  horses  of  that  strain 
•  have  been  noteworthy  upon  the  turf  and  else 
where;  and,  so  with  dogs,  these  qualities,  as  a 
matter  of  common  observation,  are  much  the 
same,  in  the  same  strain,  for  generation  after 
generation.  We  think  there  is  no  error  in  ad- 
mitting evidence  upon  these  matters  of  pedi- 
gree, and  the  reputation  of  this  particular 
dog  killed  is  shown  to  have  had  what  in 
dog  circles  is  regarded  as  "blue  blood,"  and 
among  these  he  belonged  to  the  inner  circles 
of  the  **400,"— a  member  of  the  "F.  F.  T.'s," 
or  "First  Families  of  Tennessee."  In  ad 
dition,  he  was  of  English  descent.  His  sire 
was  **Champion  Tribulation,  by  imp.  Beppo 
III.,  out  of  imp.  Champion  Lass  of  Bow," 
and  so  on  for  twenty  or  more  generations. 
His  dam  was  "Dick's  Sue,  by  Dick,  out  of 
Ida  Heath,"  etc.,  for  as  many  generations.  It 
is  fully  shown  that  on  both  sides  the  ancestry 
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is  traced  back  to  the  best  of  English  nobility 
blood  in  dog  circles.  The  sire  of  the  dog  is 
shown  to  have  had  a  remarkable  record  in 
field  trials  and  bench  shows,  and  so  with  the 
dam.  Dogs  of  the  grade  of  the  dog  that  was 
killed,  and  with  such  pedigree,  are  shown  by 
the  proof  to  be  worih  from  $500  to  $1,000  in 
the  market.  It  is  aUo  shown  that  this  dog 
had  had  the  distemper,  and,  under  the  proof, 
this  added  to  his  value  100  per  cent.  It  is 
attempted  to  show  that  this  dog's  descent  may 
not  have  been  entirely  pure,  and  it  is  intimated 
that  he  may  have  had  "terrier"  blood  in  him, 
but  the  only  foundation  for  this  inference  is 
the  fact  that  he  "tarried"  so  long  on  the  track 
when  the  car  was  approaching.  But  it  ap- 
pears from  the  record  that  ii  is  a  characteristic 
of  the  pointer  when  he  sets  to  become  oblivious 
to  all  earthly  surroundings,  and  the  bluer  his 
blood  the  more  absent-minded  he  becomes  on 
such  an  occasion.  The  question  of  pedigree 
is  really  important  so  far  only  as  it  bears  upon 
the  question  of  value  of  the  animal  killed. 
But  it  is  evident,  on  examining  the  record, 
that  the  jury  were  not  influenced  by  con- 
siderations of  pedigree  in  fixing  the  damages, 
since  they  have  named  an  amount  below  that 
fixed  by  any  witness  who  placed  a  value 
upon  the  animal  based  upon  his  pedigree,  and 
adopted  as  their  verdict  the  evidence  given  by 
tbe  plaintiff  and  other  witnesses  of  value  with- 
out regard  to  pedigree,  and  fixed  the  amount 
at  the  smallest  sum  named  by  him  for  the 
dog,  taking  in  view  his  qualities,  and  leaving 
out  of  view  his  ancestry  or  pedigree.  The 
plaintiff  fixes  the  value  of  the  dog  at  $250, 
without  any  reference  to  his  blood  or  lineage, 
and  in  this  he  is  sustained.  He  describes  him 
as  a  handsome  dog,  very  fast,  wide  ranger, 
very  staunch  on  his  game  and  to  the  gun, 
thoroughly  broken,  a  fine  retriever  from  land 
or  water,  with  an  excellent  disposition.  He 
is  shown  also  to  have  been  a  valuable,  reliable 
yard  and  house  dog,  and  to  have  made  him- 
self generally  useful,  and  almost  indispensable 
to  the  plaintiff's  household.  With  such  an 
eloquent  recital  of  the  dog's  qualities,  the  jury 
could  not.  perhaps,  have  given  less  damages 
than  $250.  The  defendant  company  intro- 
duced no  evidence  of  value,  and  no  assign- 
ment is  made  that  the  damages  are  excessive. 
Whatever  might  be  our  opinion  as  to  the  value 
of  a  dog  is  immaterial,  as  we  are  controlled 
by  the  evidence  in  the  record.  While  we 
have  not  passed  seriatim  upon  the  many  errors 
assigned,  we  have  considered  them  all,  and 
given  a  general  view  of  such  matters  as  we 
consider  important. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  defendant  company  was  guilty  of 
negligence  in  the  killing  of  this  dog,  ihat  his 
death  could  have  been  prevented  by  the  exer- 
cise of  proper  care  and  diligence,  that  he  was 
fatally  injured  by  the  car,  and  killed  as  an  act 
of  humanity  by  his  owner,  and  the  company- 
is  liable  for  the  killing.  As  to  value,  it  is 
placed  by  the  jury  at  the  lowest  estimate  made 
by  any  witness,  and  evidently  without  regard 
to  his  pedigree  or  the  performances  of  his  an- 
cestors. 

We  are  satisfied  with  the  verdict  and  judg> 
ment,  and  it  is  affirmed  with  costs. 
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Gurdon  CORNING  et  al. 

V. 

City  of  SAGINAW,  Plff,  in  Err. 


(.. 


.Mich.. 


.) 


A  eity  is  not  liable,  in  the  absence  of  any 
statutory  provision,  for  an  injury  to  a  pri- 
vate barge  cauaed  by  the  failure  of  a  bridflre  ten- 
der reasonably  to  open  a  draw  in  the  bridgre  in 
response  to  proper  sigrnals.  because  of  the  bridge 
becominfr  caught,  where  the  city  does  not  derive 
any  benefit  from  the  brldRre,  but  simply  main- 
tains it  for  the  public  good. 

(March  1, 1808.) 

ERROR  to  the  Circuit  Court  for  Saginaw 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  dam- 
ages for  injuries  to  their  barge  by  collision 
with  the  pier  of  a  bridge  maintained  by  the 
defendant  city.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  L.  Beach,  for  plaintiff  in  error: 

There  being  no  statute  in  this  state  holding 
municipal  corporations  liable  for  damages,  be- 
cause its  agents  or  servants  have  failed  to  re- 
pair a  bridge  out  of  repair,  the  city  in  no  way 
could  be  responsible  in  this  action. 

Lewis  V.  State,  96  N.  Y.  71,  48  Am.  Rep. 
607;  Clodfelterv.  State,  S^  N.  C.  51.  41  Am. 
Rep.  44;  Toolan  v.  Lansing,  38  Mich.  815;  Pon- 
tine V.  Carter,  32  Mich.  164;  Detroit  v.  Beckman, 
84  Mich.  125,  22  Am.  Rep.  507;  Lansing  v. 
Toolan,  87  Mich.  153;  Daris  v.  Jackson,  61 
Mich.  532;  Shippy  v.  Au  Sable,  65  Mich.  500; 
Biyelow  v.  Kalamazoo,  97  Mich.  127;  Malloy  v. 
Walker  Twp.  77  Mich.  458.  6  L.  R.  A.  695; 
Cooley,  Torts,  p.  740;  Fisher  v.  Boston,  104 
Mass.  87,  6  Am.  Rep.  196;  Wheeler  v.  Cincin 
nati.  19  Ohio  St.  19,  2  Am.  Rep.  368. 

No  court  has  ever  held  a  municipal  corpora- 
tion liable  to  individuals  for  the  misfeasance, 
laches,  or  unauthorized  exercise  of  power  by 
its  officers  or  agents. 

Mechem,  Pub.  Off.  p.  848. 

No  private  action,  unless  expressly  author- 
ized by  statute,  can  be  maintained  against  a 
city  for  the  neglect  of  a  public  duty  imposed 
by  statute  for  the  benefit  of  the  public,  and 
from  the  performance  of  which  the  corpora- 
lion  receives  no  profit  or  advantage. 

mil  V.  Bfjston,  122  Ma.ss.  844,  23  Am.  Rep. 
882;  French  v.  Rost^m,  129  Mass.  592,  37  Am. 
Rep.  393;  2  Dill.  Mun.  Corp.  ^  965a/  Winbig- 
ler  V.  Los  Angeles,  45  Cal.  87;  Croirell  v.  So 
noma  County.  25  Cal.  313;  1  Beach,  Pub.  Corp. 
gi;  261-263.  Also  3  How.  Anno.  Stat,  gj^  1446C, 
1446D. 

The  city  is  not  obliged  to  keep  its  bridges  in 
repair,  except  as  governed  by  statute,  which  re- 
quires it  to  keep  them  in  repair  for  travelers, 
and  the  statute  makes  it  liable  to  travelers 
only. 

McDongall  v.  Salem,  110  Mass.  21;  Larrabee 
v.  Pcabody,  128   Mass.  561;  French  v.  Boston, 

Note.— As  to  distinction  between  private  and 
public  functions  of  municipalities  in  respect  to 
liability  for  negligence,  see  note  to  Barron  v.  De- 
troit (Mich.)  19  L.  R.  A.  452. 
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129  Mass.   592.  87  Am.  Rep.  898;  2  Am.   <fe 
Eng.  Enc.  Law,  p.  554. 

If  the  agents  of  the  city  failed  to  keep  the 
bridge  in  repair,  they  being  municipal  officers 
and  in  no  such  sense  municipal  agents,  their 
negligence  is  not  the  negligence  of  the  munici- 
pality, nor  will  their  misconduct  be  charge- 
able against  it,  unless  the  act  complained  of  be 
either  authorized  or  ratified. 

Detroit  v.  Blackeby,  21  Mich.  84,  4  Am.  Rep. 
450;  Webster  ^f,  Hillsdale  County,  99  Mich.  261; 
McCutcheon  v.  Homer,  43  Mich.  486,  38  Am. 
Rep.  212;  (yUary  v.  Marquette  Fire  <fc  Water 
Comrs.  79  Mich.  282, 8  L.  R.  A.  170;  Mc Arthur 
V.  Saginaw,  58  Mich.  360,  55  Am.  Rep.  687; 
Larkin  v.  Saginaw  County,  11  Mich.  88,  8S 
Am.  Dec.  63;  Barron  v.  Detroit,  94  Mich.  604, 
19  L.  R.  A.  452;  Rolf  v.  Greenville,  102  Mich. 
544. 

Where  a  tow  is  in  charge  of  a  tug,  the  tng 
and  tow  are  to  be  treated  as  being  one  vessel^ 
and  that  a  steam  vessel. 

16  Am.  &  Eng.  Enc.  Law,  p.  319;  The  Clea- 
don,  14  Moore,  P.  C.  C.  92,  Lush.  158;  Angio- 
Australasian  Steam  Nav.  Co.  v.  Cornell  S.  B. 
Co.  82  Fed.  Rep.  798;  New  York  &  B.  Tramp, 
Co.  V.  Philadelphia  «fe  S.  Steam  Nat.  Co.  2^ 
How.  461.  16  L.  ed.  397;  The  Herbert  Manton. 
14  Blatchf.  37,  Affirming  The  J.  H.  Gautier,  5 
Ben.  469,  and  cases  cited. 

Measrs.  Weadock  &  Pureell  and  James 
H.  Davitt,  for  defendants  in  error: 

When  authority  to  construct  this  bridge  with 
a  suitable  draw  was  obtained  and  acted  upon, 
the  duty  was  thereby  imposed  upon  the  city  to 
keep  it'in  substantially  the  same  condition  as 
proposed,  or  at  least  to  use  ordinary  care  to 
prevent  it  from  becoming  dangerous  to  navi- 
gation through  neglect  to  repair  it. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  925, 926, 
and  cases  cited;  Powers  v.  Irish,  28  Mich.  429; 
Oreqon  City  Transp.  Co.  v,  Columbia  Street 
Bridge  Co.  58  Fed.  Rep.  549. 

And  a  private  action  will  lie  for  further  in- 
juries resulting  from  such  a  structure. 

Powers  V.  Irish,  23  Mich.  429;  Atiee  v.  North- 
western  Union  Packet  Co.  21  Wall.  389,  22  L. 
ed.  619;  Greenwood  v.  Westport,  60  Fed.  Rep. 
560;  Patterson  v.  Proprietors  of  East  Bridge, 
40  Me.  404. 

In  such  a  case  as  this  the  municipality  is  • 
liable  without  any  statute  expressly  creating 
such  liability. 

2  Am.  &  Eng.  Enc.  Law.  1st  ed.  p.  549; 
Weisenberg  v.  Winneconne,  56  Wis.  667;  Edger- 
ton  v.  New  York,  27  Fed.  Rop.  280;  Eeorse  Twp, 
Board  v.  Wayne  County  Supers.  75  Mich.  264. 

That  a  city  or  township  is  liable  under  sach 
circumstances  is  held  in — 

Greenwood  v.  Westjmt,  60  Fed.  Rep.  560; 
Van  Ktten  v.  Westport,  60  Fed.  Rep.  579;  Bos- 
ton V.  Croitky,  38  Fed.  Rep.  202. 

Railroads  and  other  private  corporations 
constructing  and  controlling  draw  bridges  are 
liable  to  persons  injured  while  navigatfng  the 
stream,  through  negligence  in  caring  for  and 
operating  the  draw. 

Gates  V.  Northern  P.  R.  C-o.  64  Wis.  64;  Cen^ 
tral  R.  Co.  v.  Pennsylvania  R.  Co.  20  U.  S. 
App.  186,   59  Fed.  Rep.  192,  8  0.  C.  A.  86; 
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Pennsylvania  R.  Co,  v.  Central  R.  Co,  59  Fed. 
Rep.  190;  Blanchard  v.  Western  U.  Teleg.  Co. 
60  N.  Y.  610;  Re  Pratt,  24  Fed.  Rep.  335; 
King  v.  Ohio  <&  M,  R.  Co.  25  Fed.  Rep.  79t^; 
The  City  of  Richmond.  43  Fed.  Rep.  85. 

The  duty  of  the  city  with  respect  to  main- 
taining and  operating  this  draw,  as  between  it 
and  those  navigating  the  Saginaw  river,  and 
its  duty  to  keep  the  bridge  in  repair,  as  be- 
tween it  and  persons  using  the  bridge  for  travel 
as  a  part  of  the  highway,  are  widely  different. 

Greenwood  v.  Westport,  60  Fed.  Rep.  560; 
Wiiliamette  Iron  Br-idge  Co.  v.  Hatch,  126  U. 
8.  1,  31  L.  ed.  629:  Oregon  City  Transp.  Co.  v. 
Columbia  Street  Bridge  Co.  63  Fed.  Rep.  549; 
Edgerton  v.  New  York,  27  Fed.  Rep.  280. 

Lon^,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiffs  are  the  owners  of  the  barge  King, 
and  recovered  a  judgment  for  damages  result- 
ing from  the  colliding  of  their  barge  with  the 
pier  which  supports  the  draw  of  what  is 
known  as  the  "Johnson  Street  Bridge,"  in  the 
defendant  city.  The  collision  occurred  on 
April  13,  1895,  while  the  barge  was  being 
lowed  down  stream  by«  tug;  and  it  is  claimed 
that  the  immediate  cause  of  it  was  the  failure 
of  the  bridge  tender  to  seasonably  open  the 
draw  in  response  to  properly  given  signnls; 
that  the  inability  to  so  open  the  draw  in  time 
was  attributable  to  the  sticking  or  binding  of 
the  ends  of  the  draw  against  the  adjoining 
ends  of  the  bridge.  While  the  declaration 
contained  four  counts,  yet  the  case  was  sub- 
mitted to  the  jury  upon  the  fourth  count 
solely,  which  charged  substantially  that  it  was 
the  auty  of  the  defendant  to  keep  the  ends  of 
the  swing  and  the  adjoining  portions  of  the 
bridge  in  repair,  so  that  the  draw  could  not 
stick  or  become  caught  or  fastened  when  it 
became  necessary  to  open  it  for  the  passage  of 
vessels,  and  that  defendant  had  neclected  to 
perform  its  duty  in  that  regard.  The  court 
charged  that  the  burden  was  upon  the  plain- 
tiffs to  show  either  that  the  city  had  actual 
notice  that  the  bridge  was  out  of  repair  in  the 
manner  charged  in  this  fourth  count,  or  that 
it  was  so  out  of  repair  for  such  a  length  of 
lime  before  the  accident  that  the  city,  in  the 
exercise  of  ordinary  care,  ought  to  have  known 
it;  and,  further,  that,  whether  the  city  re- 
ceived actual  notice  of  its  defective  condition 
or  only  constructive  notice,  a  sufficient  length 
of  time  must  have  elapsed  after  the  notice  was 
received  in  which,  in  the  exercise  of  ordinary 
care,  the  necessary  repairs  could  have  been 
made.  Before  any  witnesses  were  sworn  in 
the  case,  the  following  facts  were  agreed  to: 
"That,  when  the  collision  in  question  oc- 
curred, the  city  was  the  owner  and  in  control 
of  the  Johnson  street  bridge:  that,  a  number 
of  years  ago,  it  was  built  by  the  city  by  the 
permission  of  the  general  government  and  the 
board  of  supervisors  of  Saginaw  county;  that 
the  bridge  tender  was  in  the  employ  of  the 
city,  having  bc^en  appointed  as  such  bridge 
tender  under  the  ordinance  of  the  city,  and 
was  placed  there  by  the  city;  that  the  plain- 
tiffs presented  a  claim  for  damages  to  the 
council  before  this  suit  was  brought,  and  the 
same  was  disallowed;  that  the  Saginaw  river, 
at  the  point  where  the  bridge  crosses  it,  is  a 
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navigable  stream,  and  tributary  to  the  Great 
Lakes."  Plaintiffs  introduced  testimony 
tending  to  sustain  the  claim  that  the  bridge 
was  out  of  repair  in  the  manner  alleged,  and 
that  the  barge  was  injured  by  reason  thereof, 
and  that  the  plaintiffs  were  in  the  exercise  of 
due  care.  The  defendant  introduced  testi- 
mony tending  to  show  that  the  bridge  was  not 
out  of  repair,  and  that  on  the  day  in  question 
the  bridge  did  bind,  and  that  there  was  a  short 
delay  in  opening  it;  that  the  city  had  no  notice 
of  any  such  defect.  The  court  instructed  the 
jury  that  if  they  found  that  the  bridge  was 
out  of  repair  in  the  manner  alleged  in  the  dec- 
laration, and  the  barge  was  injured  by  reason 
of  its  being  so  out  of  repair,  and  that  the  plain- 
tiffs, in  handling  the  tug,  were  without  fault, 
the  plaintiffs  were  entitled  to  recover.  The 
jury  found  a  verdict  in  favor  of  plaintiffs; 
and,  judgment  having  been  entered  thereon, 
defendant  brings  error. 

The  defendant  requested  the  court  to  charge 
the  jury  that,  there  being  no  statute  providing 
for  any  action  against  the  city  for  the  negli- 
gence complained  of,  the  verdict  must  be  in 
favor  of  defendant.  This  was  refused.  The 
plaintiffs  contend  that  the  city  is  liable  with- 
out any  statute  expressly  creating  such  liabil- 
ity. The  argument  in  support  of  this  conten- 
tion is  that  our  state  Constitution  (art.  18,  §  4) 
forbids  the  bridging  of  a  navigable  stream 
without  authority  obtained  from  the  board  of 
supervisors  under  the  provisions  of  law,  and 
"that  no  such  law  shall  prejudice  the  right  of 
individuals  to  the  free  navigation  of  such 
streams;"  that  a  law  was  passed  in  1851  author- 
izing the  bridging  of  such  streams,  but  requir- 
ing persons  or  corporations  wishing  to  con- 
struct abridge  over  a  stream  which  is  navigable, 
like  the  present,  for  vessels  of  15  tons  burden 
or  more,  to  petition  the  board  of  supervisors 
for  authority  to  do  so,  and  also  to  give  due 
notice  by  publication  of  the  application  for 
such  authority,  as  provided  by  1  How.  Anno. 
Stat.  ^  495.  which,  among  other  things,  states: 
"Every  such  petition  shall  set  forth  the  kind 
and  description  of  the  bridge  proposed  to  be 
constructed,  and,  whether  the  same  is  to  be 
constructed  with  a  draw,  or  whether  any  and 
what  provision  is  to  be  made  for  the  passage  of 
vessels  or  boats;  and  such  board  shall  have 
the  power  to  grant  or  refuse  the  prayer  of 
such  petition,  upon  such  terms  as  they  may 
deem  just  and  reasonable,  and  to  prescribe 
what  description  of  bridge  may  be  constructed, 
or  to  prohibit  the  construction  of  any  bridge 
on  the  proposed  location,  as  in  their  judgment 
the  public  interest  may  require."  It  is  there- 
fore contended  that,  inasmuch  as  it  is  ad- 
mitted that  the  city  built  the  bridge  under  the 
authority  obtained  from  the  board  of  super- 
visors, it  must  be  presumed  that,  in  obtaining 
that  authority,  the  requirements  of  the  statute 
must  have  been  complied  with  both  by  the 
city  and  board;  that  on  this  assumption  the 
petition  must  have  contained  provisions  for  a 
suitable  draw  to  permit  the  passage  of  boats 
and  vessels,  and  the  authority  given  must  have 
included  a  like  provision,  as  a  draw  was 
actually  constructed  which  was  adequate 
while  in  repair.  It  is  further  contended  that 
the  city,  after  so  obtaining  authority  to  con- 
struct such  a  bridge,  and  after  actually  con-^ 
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struct! Dg  and  operating  it  for  years,  could  not 
permit  the  draw  through  negligence  to  become 
dangerous  or  useless  without  liability  to  per- 
sons navigating  the  stream  who  might  be  in- 
jured thereby:  that  is,  that  when  authority  to 
construct  the  bridge  with  a  suitable  draw  was 
obtained  and  acted  upon,  the  duty  was 
thereby  imposed  upon  the  city  to  keep  it  in 
substantially  the  same  condition  as  proposed, 
or,  at  least,  to  use  ordinary  care  to  prevent  it 
from  becoming  dangerous  to  navigation 
through  neglect  to  repair. 

This  contention  cannot  be  maintained.  It 
is  undoubtedly  true  that,  without  the  action 
of  the  board  of  supervisors,  the  bridge  could 
not  have  been  erected,  and  it  would  probably 
never  have  been  permitted  without  the  erec- 
tion of  a  draw  or  swing  therein  for  the  pur- 
pose of  the  passage  of  boats,  as  the  Saginaw 
river  is  navigable  for  craft  of  the  burden 
mentioned  in  the  act.  If  not  erected  in  ac- 
cordance with  the  requirements  of  the  board 
•of  supervisors  as  provided  in  the  act,  or  if  it 
impeded  the  navigation  of  the  river,  it  could 
undoubtedh'  have  been  abated  as  a  nuisance. 
4  Am,  «fe  Eng.  Enc.  Law,  2d  ed.  p.  926.  and 
cases  cited  in  note;  Hill  v.  Boston,  122  Mass. 
344,  23  Am.  Rep.  382.  There  is  nothing  in 
those  statutes,  however,  creating  a  liabiliiy 
upon  the  part  of  the  municipality  to  private 
persons  for  injuries  occasioned  through  the 
failure  of  the  municipality  to  either  construct 
or  maintain  a  draw,  or  for  failure  to  keep  the 
draw  in  repair.  Neither  has  the  general  stat- 
ute creating  liabilities  against  municipalities 
for  failure  to  keep  its  highways,  etc.,  in  re- 
pair, any  application  here.  The  only  ques- 
tion, therefore,  is  whether  there  is  any  com- 
mon-law liability  for  the  damages  occasioned. 
Judge  Dillon,  in  his  work  on  Municipal 
Cori)orations,  vol.  2.  4ih  ed.  §  963,  says: 
"''According  to  the  prevailing  rule,  counties 
^re  under  no  liability  in  respect  of  torts,  ex- 
-cept  as  imposed  (expressly  or  by  necessary 
implication)  by  statute.  They  are  political  di- 
visions of  the  state  created  for  convenience,  and 
are  usually  regarded  not  to  be  impliedly  liable 
for  damages  suffered  in  consequence  of  neif- 
lect  to  repair  a  county  road  or  bridge:  such  li- 
ability, unless  declared  by  statute,  is  generally, 
but  not  quiie  universally,  denied  to  exist.*'  In 
this  state  it  is  the  settled  rule  that  it  requires 
legislative  action  to  create  any  liability  to  pri- 
vate suit  for  nonrepair  of  public  ways.  Detroit 
V.  Blaekeby,  21  Mich.  84, 4  Am.  Rep.  450.  The 
rule  in  the  above  case  has  been  followed 
since  it  was  announced  in  1870.  The  stat- 
ute creating  liability  for  nonrepair  of  high- 
ways has  since  been  passed.  But,  as  we  have 
said,  it  has  no  application  to  the  present  case, 
and  in  fact  it  is  not  contended  by  counsel  that 
it  is  applicable.  Although  the  English  books 
contain  numerous  cases  of  indictments  or  in- 
formations for  neglect  to  repair  highways  and 
bridges,  in  no  instance  referred  to  have  the 
English  courts  sustained  a  private  action  against 
a  municipal  corporation  for  such  neglect,  ex- 
cept under  a  stfttute  expressly  or  by  necessary 
implication  giving  such  remedy.  JHU  v.  Bos- 
ton, 122  Mass.  344.  28  Am.  Rep.  382.  and  cases 
there  cited.  In  French  v.  Boston.  129  Mass. 
592,  87  Am.  Rep.  893,  it  appeared  that  the  stat 
ute  imposed  upon  the  city  the  duty  of  main- 
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taining  Warren  bridge  as  a  public  highway  *'at 
its  own  expense,  and  in  accordance  with  such 
ordinances  as  the  city  council  of  said  city  may 
establish."  The  duty  thus  imposed  upon  the 
city  was  a  public  duty,  from  the  performance 
of  which  it  received  no  profit  or  advantage.  It 
was  said  by  the  court:  "It  is  well  settled  in 
this  commonwealth  that  no  private  action  can 
be  maintained  against  a  city  for  the  neglect  to 
perform  such  a  duty,  unless  it  is  expressly  au- 
thorized by  statute '  Hill  v.  Boston^  122  jifass. 
844,  23  Am.  Rep.  332,  and  cases  there  cited. 
By  statute,  the  city  is  liable  to  a  traveler 
thereon  for  any  defect  in  the  highway  of  which 
the  bridge  is  a  part;  but  there  is  no  statute 
which  makes  it  liable  to  a  private  action  for  a 
failure  to  provide  a  draw  of  proper  width,  or 
for  the  carelessness  of  the  superintendent  of 
the  bridge  in  delaying  vessels  which  seek  to 
pass  through  the  draw.  It  follows  that  the 
plaintiff  cannot  maintain  this  action."  In  the 
present  case  it  does  not  appear  that  the  city 
derives  any  benefit  from  the  bridge.  It  Is 
maintained  for  the  public  good  by  the  city  in 
its  governmental  or  public  character,  .and 
not  in  it**  proprietary  or  private  character,  and 
is  therefore  not  liable  to  private  action,  as  the 
statute  fixes  no  such  liability.  1  Dill.  Mun. 
Corp.  4th  ed.  §  66.  The  court  below  was  in 
error  in  refusing  the  defendant's  request  to 
charge. 

Judgment  is  reversed,  and  no  new  trial  or- 
dered. 

The  other  Justices  concur. 


John  S.  FOWLES,  Admr.,  etc.,  of  Alexander 
T.  Fowles,  Deceased,  Piff.  in  Err., 

V. 

Daniel  W.  BRIGGS  et  cd. 


(- 


.Mich. 


.) 


1  •  A  shipper  of  Imnber  is  not  lUkble  for 
injury  to  a  railroad  brakeman  while 
coupling  cars,  by  the  sbuntiiiff  of  tbe  lumber, 
because  it  was  neffligreDtly  loaded,  where  tbe  ac- 
cident happened  after  k  bad  become  tbe  duty  of 
the  railroad  company  to  provide  for  tbe  inspec- 
tion of  tbe  car. 

2.  Tbe  duty  of  a  railroad  company  to 
provide  for  the  inspection  of  a  car  of 
lumt)er  nefrlirently  loaded  constitutes  tbe  inter- 
vention of  an  iodependent  human  agency  be- 
tween the  neffliffence  of  tbe  shipper  and  tbe  in- 
Jury  to  a  railroad  brakeman  caused  thereby. 

(March  20, 1898.) 

ERROR  to  the  Circuit  Court  for  Saginaw 
County  to  review  a  judgment  in  favor  of 
defendants  in  an  action  brought  to  recover  dam- 
ages for  causing  the  death  of  plaintiff's  intes- 
tate by  so  carelessly  loading  a  car  that  the  car- 
go shifted  and  crushed  him  while  he  was  en- 
gaged in  the  performance  of  his  duties.  J/- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Note.— As  to  tbe  liability  of  a  shipper  tor  negli- 
l^ence  in  making  a  shipment,  by  which  persons 
are  injured,  see  also  Standard  OH  Co.  v.  Tleney 
(Ky.)  U  L.  R.  A.  877;  and  Ooodiander  MiU  Co.  v. 
Standard  OU  Co.  (C.  C.  App.  7tb  C.)  iS7  L.  B.  A.  988. 
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Messrs.  George  W.  Weadockand  John 

F«  O'KeefBf  for  plaintiff  in  error: 

Defendants  owed  a  duty  to  deceased. 

Chapman  v.  Atlantic  'defining  Go,  88  Hun, 
637,  108  N.  Y.  638;  New  York,  L.  B.  <&  r.  R. 
Go.  ▼.  Altantie  Refining  Co.  129  N.  Y.  601; 
Elliott  Y.  IJaU,  L.  R.  15  Q.  B.  Div.  820;  Gon- 
lon  V.  Eastern  R.  Co,  135  Mass.  195;  Stewart  v. 
Harvard  College,  12  Allen,  58;  Ella  v.  Boyce 
(Mich.)  70  N.  W.  1106;  2  Sutherland,  Dam- 
ages, 435;  Smith  v.  New  Y<yrk  <fe  H,  R,  Co.  19 
K.  Y.  127,  75  Am.  Dec.  305;  Moony,  Northern 
P,  R.  Co.  46  Minn.  106;  Coughtry  v.  Globe 
Woolen  Co.  56  N.  Y.  124.  15  Am.  Rep.  387; 
Detlin  v.  Smith,  89  N.  Y.  470,  42  Am.  Rep. 
Sll. 

The  question  *'of  what  was  the  cause  of  this 
injury"  was  one  for  the  Jury  (Alpern  v.  Church- 
ill, 53  Mich.  613;  Barnotosky  v.  Uelson,  89 
Mich.  523,  15  L.  R.  A.  33);  and  though  the 
proof  of  plaintiff  depended  upon  inference  to 
establish  the  main  fact,  the  question  of  whether 
the  inference  suggested  by  the  pilantiff's  the- 
ory is  the  correct  one,  or  whether  it  was  suffl 
cienily  rebutted,  was  a  question  for  the  jury. 

Crosby  v.  Detroit,  G.  H.  <fe  M,  R.  Co.  58 
Mich.  458;  Hagan  v.  Chicago,  D,  &  C.  G.  T, 
Junction  R.  Co.  86  Mich.  615;  Woods  v.  Chi- 
cago it  G.  T,  R,  Co.  108  Mich.  396;  SeJioepper 
V.  Hancock  Chemical  Co.  (Mich.)  71  N.  W. 
1081. 

The  plaintiff's  action  is  in  tort,  and  is 
founded  upon  the  legal  duty  imposed  upon  the 
•defendants  out  of  the  relationship  that  existed 
between  the  parlies. 

Lahs  Superior  Iron  Co.  v.  Eriekwn,  89  Mich. 
492,  38  Am.  Rep.  428;  Johnson  v.  Spear,  76 
Mich.  189:  Piette  v.  Ovarian  Brewing  Co,  91 
Mich.  605;  Ella  v.  Boyce  (Mich.)  70  N.  W. 
1106. 

As  to  shipper's  liability  to  employees  or  car- 
riers, see  further — 

Standard  Oil  Co.  v.  Tierney,  92  Ky.  367,  14 
L.  R.  A.  677. 

Messrs.  Hanchett  ft  Hanchett,  for  de- 
fendants in  error: 

The  car  went  from  the  defendants'  yard 
properly  loaded.  They  are  not  answerable  for 
anything  that  occurred  afterwards. 

Haugh  v.  Chicago,  R.  I,  &  P,  R.  Co.  73  Iowa. 
66. 

They  loaded  this  car  in  the  way  that  such 
lumber  is  usually  loaded,  and  that  kthe  extent 
of  their  duty.  They  are  not  required  to  use 
the  best  and  safest  means  of  loading. 

Michigan  C.  R.  Go,  v.  Smitlu^on,  45  Mich. 
212;  McGinnis  v.  Canada  Southern  Bridffe  Co. 
49  Mich.  466;  Fort  Wayne,  I.  <fi  S.  R,  Co.  v. 
Gildersleete,  33  Mich.  138;  Werbowlsky  v.  Fort 
Wayne  &E.  R.  Co.  86  Mich.  236;  Richards  j, 
Bovgh,  58  Micli.  212. 

There  is  not  a  single  fact  proved  by  the 
plaintiffs  that  shows  that  there  was  ice  on  the 
car  when  it  was  loaded.  The  mere  specula- 
tions and  opinions  of  the  witnesses,  who  never 
saw  the  car,  have  no  weight  against  the  actual 
facts  that  have  occurred  and  have  been  ob- 
served by  the  witnesses  who  were  present. 
r;^Treat  v.  Rates,  27  Mich.  390;  People  v.  Mill- 
ard, 58  Mich.  66. 

A  duty  owing  to  everybody  can  never  be- 
come the  foundation  of  an  action,  until  some 
individual  is  placed  in  position  which  gives 
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him  particular  occasion  to  insist  upon  its  per- 
formance; it  then  becomes  a  duty  to  him  per- 
sonally. 

Cooley,  Torts,  p.  660. 

There  was  no  relationship  between  the  de- 
fendants and  Alexander  Fowles  involving  any 
legal  duty,  either  contractual  or  implied  by 

Loop  V.  Litchfield.  42  N.  Y.  351.  1  Am.  Rep. 
548;  Losee  v.  Clute,  51  N.  Y.  495,  10  Am.  Rep. 
638;  Conlon  v.  Bailey,  58  111.  App.  261;  Atchi- 
son, T,  dt  S,  F.  R.  Co,  V.  Bump,  60  111.  App. 
444;  Goodlander  MiH  Co.  v.  Standard  Oil  Co.  24 
U.  S.  App.  7,  63  Fed.  Rep.  400,  11  C.  C.  A. 
258,  27  L.  R.  A.  583;  Roddy  v.  Missatiri  P. 
R  Co.  104  Mo.  234, 12  L.  R.  A.  746:  Winter- 
bottom  V.  WHght,  10  Mees.  &  W.  109;  Blake- 
more  v.  Bristol  d  E.  R.  Co.  8  El.  &  BI.  1035; 
Heizer  v.  Kingsland  d  D.  Mfg.  Co.  110  Mo. 
605,  15  L  R.  A.  821;  Curtin  v.  Somerset,  140 
Pa.  70,  12  L.  R.  A.  322;  Mclnerney  v.  Dda- 
ware  db  H.  Canal  Co,  151  N.  Y,  411;  Davidson 
V.  Nichols,  11  Allen,  614;  Necker  v.  Harvey,  49 
Mich.  518. 

The  railroad  company  having  inspected  the 
loading  and  having  approved  of  it,  defendants 
are  not  liable  for  Fowles's  injury. 

Dewey  v.  Detroit,  G.  H.  db  M.  R.  Co.  97 
Mich.  329,23  L.  R.  A.  292;  Jarman  v.  Chicago 
dt  O.  T.  R.  Co.  98  Mich.  185. 

Montgfomery*  J.,  delivered  the  opinion  of 
the  court: 

Alexander  T.  Fowles,  plaintiff's  intestate, 
on  the  4th  day  of  February,  1896,  was  an  em- 
ployee of  the  Flint  &  Pdre  Marquette  Railroad 
Company.  His  employment  was  that  of  rear 
brakemanon  a  freight  train.  The  defendants, 
lumber  dealers,  loaded  a  flat  car  with  lumber, 
in  their  yards  in  the  city  of  Saginaw,  and 
shipped  It  over  the  Flint  &  P^re  Marquette 
Railroad  Company,  to  Toledo,  Ohio.  The 
lumber  was  maple,  11,000  feet,  weighing  about 
83.000  pounds,  and  piled  flat  upon  the  cars  in 
two  tiers  parallel  with  the  sides  of  the  car.  It 
was  put  upon  this  flat  car  by  the  defendants 
three  days  before  the  day  of  the  accident. 
The  testimony  of  the  plaintiff  tended  to  show 
that  the  railroad  crew,  of  whom  the  deceased 
was  rear  brakeman,  were  ordered  by  the  rail- 
road company,  on  the  morning  of  the  4th  of 
February,  to  make  up  some  freight  trains  for 
transportation;  and,  in  the  line  of  their  duty, 
this  car  load  of  lumber  was  shunted  at  a  rate 
of  not  to  exceed  from  three  to  five  miles  an 
hour  upon  a  level  track,  towards  a  box  car. 
The  deceased  was  upon  the  ground,  and 
stepped  in  between  the  box  car  and  the  car 
load  of  lumber  for  the  purpose  of  coupling  the 
two;  and,  when  the  car  of  Iuml)er  came  in  con- 
tact with  the  box  car,  the  lumber  shifted  25 
inches  upon  the  surface  of  the  flat  car,  and 
crushed  to  death  the  deceased,  by  pinning  him 
against  the  end  of  the  box  car. 

The  plaintiff's  declaration  declares  the  sev- 
eral acts  of  negligence  of  the  defendants  to  be 
(1)  that  they  carelessly  and  recklessly  loaded 
said  flat  car  of  said  railroad  company  so  as  to 
cause  the  death  of  the  deceased  by  the  shifting 
of  the  lumt)er  while  upon  said  car;  that  saia 
lumber  was  so  loaded  upon  said  car  that  it  was 
not  safe  for  an  employee  of  said  railroad  com* 
pany  to  couple  it  to  another  car,  and  that  said 
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danger  was  Dot  apparent  to  deceased;  (2)  that 
it  was  the  duty  of  said  defendants  not  to  ship 
maple  lumber  upon  a  flat  car  without  having 
the  lumber  so  fastened  and  staked  as  to  hold  it 
from  shifting;  (8)  that  a  piece  of  timber  or  other 
material  should  have  been  placed  crosswise  up- 
on the  floor,  and  near  the  ends  of  t^aid  flat  car, 
under  the  lumber,  for  the  purpose  of  elevating 
the  extreme  ends  of  the  lumber;  (4)  that  the  de- 
fendants loaded  this  lumber  upon  the  deck  of 
said  car,  while  the  deck  of  said  car  was  cov- 
ered with  ice  and  snow  and  sleet,  and  in  a 
slippery  condition:  and  (6)  that  the  lumber 
should  have  been  placed  in  a  box  car,  and  not 
upon  a  flat  car.  The  cause  was  tried  before  a 
jury,  and,  after  the  proofs  were  all  in,  the  trial 
judge  said  to  the  jury  that  **the  evidence  failed 
to  show  that  the  defendants  violated  any  legal 
duty  that  they  owed  the  deceased.  Conse- 
quently there  is  no  question  of  fact  to  be  sub- 
mitted to  you  for  consideration.  Your  verdict, 
therefore,  will  be  in  favor  of  defendants  of  no 
cause  of  action." 

The  deceased  had  no  contract  relations  with 
the  defendants,  and,  if  his  representative  has 
a  right  of  action  based  upon  defendants'  neg- 
ligence, it  must  rest  upon  a  duty  owed  to  de- 
ceased in  common  with  all  other  employees 
of  the  Flint  &  P^re  Marquette  Railroad  Com- 
pany, or  other  road  over  which  the  car  in  ques- 
tion might  ultimately  be  shipped;  in  short,  a 
breach  of  duty  owing  to  the  public.  An  ac- 
curate statement  of  this  duty  is:  **If  a  person 
undertakes  to  do  an  act  or  discharge  a  duty 
by  which  the  conduct  of  others  may  properly 
be  regulated  and  governed,  he  is  bound  to  per- 
form it  in  such  manner  that  those  who  are 
rightfully  led  to  a  course  of  conduct  or  action 
on  the  faith  that  the  act  or  duty  will  be  duly 
and  properly  performed,  shall  not  sufl'er  loss 
or  injury  by  reason  of  his  negligence."  Whart. 
Neg.  §  438.  Yet,  as  stated  by  the  same  au- 
thor, the  confidence  must  be  immediate,  or  the 
action  fails.  In  other  words,  there  must  be 
casual  connection  between  the  action  and  the 
hurt,  and  such  casual  connection  is  interrupted 
by  the  interposition  between  the  negligence 
and  the  hurt  of  an  independent  human  agency. 
Id.  §  488.  In  the  present  case  the  defendants 
owed  the  railroad  company  the  duty  of  using 
ordinary  care  m  loading  the  car  in  question; 
but,  before  the  car  came  to  decedent,  it  was 
the  duty  of  the  railroad  company  to  provide 
for  the  inspection.  Here  was  the  intervention 
of  an  independent  human  agency.  A  leading 
case  is  Winterbottom  v.  Wfight,  lOMees.  &  W\ 
109,  in  which  case  it  was  held  that  the  defend- 
ant, who  had  contracted  with  the  postmaster 
general  to  provide  a  mail  coach,  and  keep  it  in 
repair,  was  not  liable  to  an  employee  of  one 
Atkinson,  who  had  contracted  with  the  post- 
master general  to  provide  horses  and  coach- 
men for  the  purpose  of  carrying  the  mail. 
40  L.  R.  A. 


See  also  Loseev.  CluU,  51  N.  Y.  495,  10  Am. 
Rep.  638;  Goodlander  Milt  Co.  v.  Standard  (HI 
Co,  24  U.  S.  App.  7,  63  Fed.  Rep.  400.  11  C. 
C.  A.  268,  27  L.  R.  A.  583;  Loop  v.  LiWhfUM, 
42  N.  Y.  351.  1  Am.  Rep.  543;  I^>ddy  v.  Mi«6ou- 
H  P.  R,  Co.  104  Mo.  284. 12  L.  R.  A.  746.  In 
Necker  v.  Bartey,  49  Mich.  519,  the  leading 
cases  on  this  point  are  cited  with  approval  by 
Mr.  Justice  Cooley.  Plaintiff  seeks  to  bring 
this  case  within  a  line  of  cases  cited  creating 
an  apparent  exception  to  the  rule  stated;  but 
we  think  these  cases  may  be  all  classed  as 
coming  under  one  of  three  heads:  First,  as  in 
Johnson  v.  Spear,  76  Mich.  139,  where  the 
fault  was  not  keeping  defendant's  premises  in 
a  suitable  and  safe  condition;  or.  second,  as  in 
Roddy  V.  Mmouri  P.  R.  Co.  104  Mo.  284.  13 
L.  R.  A.  746,  where  the  defendant  reserves  the 
right  to  direct  the  manner  of  work,  or  imder- 
takes  to  supply  the  instrumentalities.  Of  this 
class  is  also  miiott  v.  HaU,  L.  R.  15  Q.  B. 
Div.  815,  relied  upon  by  plaintiff,  in  which 
case  it  was  said  by  the  court  that  **the  defend- 
ant had  entire  dominion  over  the  track"  which 
caused  the  injury.— a  fact  which  distinguishes 
the  case  from  the  present.  Cases  belonging  to 
a  third  class,  more  closely  analagous  to  the 
case  under  consideration,  have  arisen  where 
the  shipper  of  a  dangerous  substance,  the  char- 
acter of  which  is  not  made  known  to  the  car- 
rier, has  been  held  liable.  But  liability  in  this 
class  of  cases  has  been  limited  to  instruments 
and  articles  in  their  nature  calculated  to  do  in- 
jury. Davidaon  v.  NichoU^  11  Allen,  014. 
We  think  the  case  of  Chapman  v.  Atlantic 
Renning  Co.  38  Hun,  637,  and  108  N.  Y.  638, 
which  counsel  for  plaintiff  cite  as  fully  sus- 
taining their  contention,  is  clearly  distinguish- 
able from  the  present  case.  The  statement  of 
facts  in  that  case  is  found  in  129  N.  Y.  601, 
from  which  it  appears  that  the  defendant  cor- 
poration was  engaged  in  constructing  some  oil 
tanks  on  the  line  of  the  Lake  Erie  &  Western 
Railway  Company,  at  a  place  called  Dick's 
Switch.  The  employees  of  defendant  lefts 
car  of  lumber,  after  it  had  been  delivered  to 
defendant;  and  partly  unloaded,  in  such  un- 
safe condition  that  a  portion  of  the  lumber  fell 
upon  or  was  blown  upon  the  track  of  the  rail- 
road company,  causing  the  derailment  of  the 
engine  operated  by  the  plaintiff.  It  will  be 
seen  that  the  defendant  had  complete  control 
over  the  partly  unloaded  car,  and  whatever 
duty  was  owing  was  owing  by  defendant  In 
the  present  case  the  defendant  had  parted  with 
the  control  of  the  car.  The  railroad  company 
owed  the  duty  to  decedent  of  causing  an  in- 
spection or  of  providing  a  rule  for  inspection. 
We  think  the  circuit  judge  was  right  in  his 
holding. 
Judgment  affirmed. 

The  other  Justices  concur. 
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NEBRASKA  SUPREME  COURT. 


City  of  OMAHA.  Plff,   in  Err., 

f>. 

Fannie  BOWMAN,  Admrx.,  etc.,  of  Albert 

D.  Bowman,   Deceased. 

<6i3  Neb.  293.) 

•  1.  With  respect  to  water  forminfr  a 
pond  on  private  property  within  the  lim- 
its of  a  city,  bat  not  on.  or  in  dangerous  proxim- 
ity to,  a  public  highway,  street,  or  alley,  such 
city  owes  no  duty  to  the  freneral  public  (a^ide 
from  that  of  a  ranitary  character),  other  than 
such  as  devolves  on  private  owners  of  property 
similarly  situated,  even  thougrh  the  city  may  have 
created  the  pond  of  which  complaint  is  made. 

8.  Nesfli|(enee  most  be  fairly  inferable 
from  the  ;evidence.  Its  existence  cannot  be  a 
mere  matter  of  conjecture,  and  it  must  be  the 
proximate  cause  of  the  injury  complained  of. 

8«  Inatractiona  which  assumed  that  evi- 
dence of  snch  overfloir  of  lots  by  the 
massing  thereon  by  a  city  of  the  water  of  a  run- 
ninir  stream  as  would  entitle  the  lotowners  to 
damages  would  be  proper  proof  in  support  of 
a  claim  for  compensation  for  personal  injury  to 
one  who  had  no  interest  in  the  lot  itself.— /kc/d 
erroneous. 

(September  28, 18OT.) 

ERROR  to  ibe  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  negligence  in  maintaining  an  un- 
guarded pond,  which  resulted  in  the  drowning 
of  plaintiff's  intestate.     Reversed. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  E.  J.  Cornish,  for  plaintiff  in  error: 

At  common  law  a  munci pal  corporation  was 
not  liable  in  actions  like  the  one  at  bar  for  in- 
juries from  defective  streets,  unless  made  so 
by  the  charter  creating  them,  either  in  express 
terms,  or  by  imposing  a  duty,  the  failure  to 
perform  which  renders  the  city  liable  for  re- 
sulting injuries. 

liiehdrds  v.  Connell,  45  Neb.  467;  BiU  v. 
Boston,  122  Mass.  844,  23  Am.  Rep.  882;  Car- 
ter v.  Ruhway,  55  N.  J.  L.  177;  Fort  Smith  v. 
York,  52  Ark.  84;  Winbiglrr  v.  Los  Angeles, 
45  Cal.  86;  Barnett  v.  Contra  Costa  County, 
67  Cal.  78;  Hewison  v.  New  Haven,  37  Conn. 
475,  9  Am.  Rep.  842;  Aldrich  v.  Oorham,  77 
Me.  287;  Detroit  v.  Putnam,  45  Mich.  263; 
McKellar  v.  Detroit,  57  Mich.  158.  58  Am. 
Rep.  357;  McArthur^.  Saginatr,ry^mch.  357, 
55  Am.  Rep.  687;  Eastman  v.  Meredith,  86  N. 
H.  284.  72  Am.  Dec.  302;  Siceeney  v.  Newport, 
65  N.  H.  8j;  Pray  v.  Jersey  City,  32  N.  J.  L. 
394;  Wild  v.  Paterson , ^ll>{ .  J.  L.  406;  Wiron 
V.  Newfxyrt,  18  R.  I.  454,  43  Am.  Rep.  35; 
Young  v.  Charleston,  2U  S.  C.  116,  47  Am. 
Itep.  827;  WfUh  V.  liutland,-^  56  Vt.  228.  48 
Am.   Rep.    762;  Wilkins  v.  Rutland,    61  Vl. 
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336;  Wiltse  v.  Tilden,  77  Wis.  152;  Goeltz  v. 
Ashland,  75  Wis.  642;  Roberts  v.  Detroit,  102 
Mich.  64,  27  L.  R.  A.  572;  Reed  v.  Madison, 

83  Wis.  171, 17  U  R.  A.  733. 

Under  the  laws  of 'this  state  the  city  is  not 
obliged  to  care  for  the  surface  water,  the  com- 
mon law  as  to  surface  water  being  in  force. 

MoTTissey  v.  Chicago,  B.  <St  Q.  R.  Co.  38 
Neb.  406;  AnhevserBusch  Brew.  Amo.  v.  Pe- 
terson, 41  Neb.  897;  2  Dill.  Mun.  Corp.  4th  ed. 
S§  987,  988,  1040.  1041;  Champion  v.  Crandon, 

84  Wis.  405.  19  L.  R.  A.  856;  BeatHce  v. 
Knight,  45  Neb.  546. 

The  cost  of  filling  lots  to  the  grade  of  the 
street  is  proper  to  be  considered  In  determin- 
ing the  damages  which,  under  the  charter,  the 
city  must  pay  before  it  can  lawfully  grade  or 
change  the  grade  of  a  street. 

L/xice  V.  Omaha,  83  Neb.  587;  Barr  v. 
Omaha,  42  Neb.  341;  Svanson  v.  Omaha.  38 
Neb.  550;  Harmon  v.  Omaha,  17  Neb.  548.  52 
Am.  Rep.  420;  Schaller  v.  Omaha,  23  Neb. 
825;  Omaha  v.  Schaller,  26  Neb.  522. 

The  damages  are  too  remote. 

Charlebois  v.  Qogebie  db  M.  River  R,  Co.  91 
Mich.  59;  Murphy  v.  Brooklyn,  118  N.  Y. 
575. 

A  municipal  corporation  is  not  liable  for  a 
failure  to  exercise  legislative  or  judicial  powers 
conferred  upon  it,  nor  for  an  improper  or  neg- 
li.^ent  exercise  of  such  i)ower,  nor  for  failure  to 
perform  public  functions  under  the  police 
power  conferred  upon  it  as  an  instrument  of 
government. 

2  Beach,  Pub.  Corp.  §  1021;  Tiedeman. 
Mun.  Corp.  ed.  1894,  §  381;  2  Beach,  Pub. 
Corp.  i^  1010;  Bryant  v.  St.  Paul,  83  Minn. 
289,  53  Am.  Rep.  81;  2  Dill.  Mun.  Corp.  4th 
ed.  §  951;  Anderson  v.  East,  117  Ind.  126,  2 
L.  R.  A.  712. 

A  municipal  corporation  is  an  instrumental- 
ity of  government,  and  is  not  liable  for  a  fail- 
ure to  exercise  legislative  or  judicial  powers 
nor  for  an  improper  or  negligent  exercise  or 
such  powers. 

Wheeler  v  Plymouth,  116  Ind.  158;  Dooley  v. 
Sullivan,  112  Ind.  451;  Terre  Haute  v.  Hudnut, 
112  Ind.  542;  Faulkner  v.  Aurora,  85  Ind.  180, 
44  Am.  Rep.  1;  Lafayette  v.  Timber  lake,  88 
Ind.  330;  McDade  v.  Chester,  117  Pa.  414;  Me- 
Arihur  v.  Saginaw,  58  Mich.  357,  55  Am.  Rep. 
687;  Agnev)  v.  Corunna,  55  Mich.  428,  54  Am. 
Rep.  338;  Hines  v.  Charlotte,  Tl  Mich.  278,  1 
L.  R.  A.  844;  Kiley  v.  Kansas,  87  Mo.  108,  56 
Am.  Rep.  443;  Hubbell  v.  Viroqua,  67  Wis.  843, 
58  Am.  Rep.  866:  Robinson  v.  QreenvilU,  42 
Ohio  St.  625,  51  Am.  Rep.  857.  and  note.  See 
also  Davis  v.  Montgomery,  51  Ala.  189.  28  Am. 
Rep.  545;  Hill  v.  Charlotte,  72  N.  C.  55,  21 
Am.  Rep.  451;  Cain  v.  Syracuse,  95  N.  Y.  83; 
Wheeler  v.  Cincinnati,  19  Ohio  St.  19.  2  Am. 
Rep.  368;  Fisher  v.  Boston,  104  Mass.  87,  6 
Am.  Rep.  196;  Grant  v.  Erie,  69  Pa.  420,  8 
Am.  Rep.  272. 

The  city  owes  no  duty  to  either  child  or  adult 


NOTB.— As  to  the  liability  for  danirerous  ponds  or  I  Mahon  (III.)  27  L.  R.  A.  208;  Moran   v.  Pullman 
excavations  near  highways,  see  note  to  Lepnick  v.  i  Palace  Car  Co.  (Mo.)  83L.  R.  A.  765;  and  Dobbins  v. 
Oaddls  {Miss.)  26  L.  K.   A.  686;  also  Pekin  v.  Mo-  '  Missouri,  K.  &  T.  R.  Co.  (Tex.)  88  L.  H.  A.  573. 
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on  tbe  public  streets  or  adjacent  thereto,  unless 
they  are  using  said  streets  for  the  purpose  of 
travel  thereon. 

Richards  v.  Connell,  45  Neb  467;  Murphy  v. 
Brooklyn,  US  N.  Y.  575;  Godtz  v.  Ashland, 
75  Wis.  642;  Hamilt&n  v.  Detroit,  105  Mich. 
514;  Reed  v.  Madison,  83  Wis.  171,  17  L.  R  A. 
783;  Westfallv.  Detroit  Water  Com rs.  93  Mich. 
210;  Sue'eny  v.  Old  Colony  &  N.  R.  Go.  10 
Allen,  368,  *87  Am.  Dec.  644;  Schmidt  v.  Bauer, 
80  Cal.  565,  5  L.  R.  A.  580;  Benson  v.  Balti- 
fn<rre  Traction  Co  77  Md.  535,  20  L.  R.  A.  714; 
Nolan  V.  ^'ew  York,  N.  H.  db  H.  R.  Co.  58  Conn. 
461;  2  Thomp.  Neg.  p.  1188.  note. 

Mr.  Silas  Cobb,  for  defendant  in  error: 

If  in  crrading  a  street  the  city  is  guilty  of  neg- 
ligence which  is  the  natural  and  proximate 
cause  of  injury  to  a  property  owner,  the  city 
may  be  accountable  therefor. 

Beatrice  v.  Leary,  45  Neb.  149. 

Why  shouldn't  the  city  be  liable  for  its  own 
negligent  acts  which  have  caused  tbe  death  of 
a  little  child,  whether  the  fruits  of  that  negli- 
gence be  upon  the  city's  property  or  not? 

Since  the  great  increase  of  corporations,  and 
since  so  much  of  the  business  of  the  world  is 
transacted  through  their  agency,  it  becomes 
necessary  that  courts  should  meet  their  expand- 
ing powers  by  an  extension  of  the  limits  of 
their  liability. 

Rhodes  v.  Cleteland,  10  Ohio,  160,  36  Am. 
Dec.  82. 

Whenever  a  corporation  or  individual  has 
become  bound  by  affreement  to  do  certain 
things,  such  individual  or  corporation  is  liable 
in  case  of  neglect  to  a  private  action  "at  the 
suit  of  every  person  injured  bv  such  neglect." 

Conrad  v.  Ithaca,  16  N.  Y.  158. 

In  the  Richards  Case  the  court  below  said: 
**Ii  would  be  immaterial  whether  said  Weston 
in  fact  drowned  in  the  water  on  the  street  or 
on  property  adjacent  to  said  street."  This 
court  upheld  that  instruction,  saying:  "This 
language  correctly  stated  the  rule  of  liability 
as  applicable  to  the  case  made  by  the  proofs, 
according  to  the  authorities.  It  would  have 
been  different  if  the  pond  had  been  entirely 
upon  private  property  and  not  in  close  proxim- 
ity to  a  street." 

Omaha  v.  Richards,  49  Neb.  244. 

Ryan,  C,  filed  the  following  opinion: 
This  action  was  brought  in  the  district  court 
of  Douglas  county  by  Fannie  E.  Bowman,  as 
administratrix  of  the  estate  of  Albert  D.  Bow- 
man, for  the  recovery  of  damages  sustained  by 
the  estate  of  the  intestate  by  reason  of  his 
death.  The  deceased,  it  was  alleged  in  the 
petition,  was  about  seven  years  of  age  when 
he  was  drowned  in  a  pond  of  water  which 
plaintiff  in  error  negligently  had  permitted  to 
accumulate  and  be  and  remain  in,  over,  and 
by  the  side  of  Davenport  street,  in  the  city  of 
Omaha.  There  were  a  verdict  and  a  judgment 
against  the  city  in  the  sum  of  $1,000.  The  ac- 
cident happened  on  June  15,  1892.  The  evi- 
dence showed  that  about  six  years  before  the 
date  just  named  the  city  had  constructed  an 
embankment  on  Davenport  street,  which  inter- 
fered  with  the  flowing  of  water  from  certain 
lots  abutting  on  said  street.  The  pond  in 
question  was  caused  by  this  water.  The  side- 
walk was  about  7  feet  from  the  water,  and 
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quite  a  distance  above  the  water  level.  There 
seems  to  be  no  dispute  in  the  evidence  that  to 
reach  the  water  from  the  street  it  was  oeces- 
sary  that  a  person  should  cross  an  intervening 
strip  of  private  property  at  least  6  feel  in  width' 
A  few  days  before  the  date  of  the  accident 
some  boys  tore  up  a  part  of  the  sidewalk,  and 
launched  it  upon  the  pond.  Allwrt  D.  Bow- 
man and  some  juvenile  friends  took  possession 
of  this  piece  of  sidewalk,  and  were  using  it  for 
a  raft,  when  young  Bowman  fell  off  and  was 
drowned.  The  mere  fact  that  he  was  thus 
drowned  was  alleged  in  the  petition  and  ad- 
mitted in  the  answer.  There  was  no  effort  to 
show  whether  the  deceased  reached  the  pond, 
as  he  might  have  done,  by  passing  from  his 
home,  near  by,  over  private  property,  or  by 
way  of  the  street.  It  is  not  clear  from  the 
petition  just  what  acts  and  omissions  on  the 
part  of  the  city  are  claimed  to  constitute  negli- 
gence on  its  part.  There  was  charged  a  fail- 
ure to  place  a  fence  or  visible  boundary  be- 
tween the  street  and  the  private  property  ad- 
joining. In  view  of  the  fact  that  it  was  not 
claimed  that  the  child  entered  the  water  from 
the  street,  this  averment  has  no  bearing  on  tbe 
questions  under  consideration.  The  following 
averments  seem  to  have  described  the  negli- 
gence principally,  if  not  entirely,  relied  upon, 
and  we  shall  therefore  quote  them  at  length: 
* 'Plaintiff  further  states  that  said  pond  of 
water  was  formed  by  the  water  that  formerly 
would  have  run  through  a  ravine  at  said  place, 
the  same  being  filled  over  at  said  place  by  said 
city  in  constructing  and  filling  up  Davenport 
street  at  said  place,  which  said  water  was  negli- 
gently permitted  to  accumulate  and  remain  a^ 
aforesvd;  and  the  natural  outlet  for  said  water 
being  closed  and  filled  up  by  the  defendant 
city  of  Omaha  a  long  time  previous  to  tbe  said 
June  15.  1892,  by  the  city  filling  up  tbe  street 
at  said  Davenport,  near  28th  street  and  there- 
abouts, where  said  death  occurred,  being  filled 
about  5  feet  on  the  north  side  and  ab^ut  15 
feet  on  the  south  side  of  said  Davenport  street, 
and  thereby  filling  up  and  stopping  a  creek  or 
ravine  that  was  wont  theretofore  to  flow  along 
where  said  street  was  filled  as  aforesaid;  and 
although  there  is,  and  has  been  a  long  time 
prior  to  June  15,  1892,  a  sewer  about  two 
blocks  away  from  the  place  of  said  death,  yet 
there  was  no  provision  made  for  the  drainage 
of  said  water  by  tbe  city  or  said  Moody  and 
Stockdale  [the  owners  of  the  private  property 
on  which  the  pond  was]  from  said  lots;  said 
water  thereby  being  discharged  upon  said  lot£ 
in  and  over  and  upon  Davenport  street  as  afore- 
said, and  there  nej^ligently  confined,  and  negli- 
gently by  all  of  said  defendants  permitted  to 
remain  upon  said  property."  In  this  connec- 
tion it  was  alleged  that  the  pond  caused  in  tbe 
manner  above  described  had  before  June  l^, 
1892,  been  dangerous  and  menacing  for  maor 
years,  was  very  enticing  and  attractive  to  chil- 
dren of  tender  age,  many  of  whom  in  that  lo- 
cality were  in  the  habit  of  playing  in  said  pond 
of  water,  and  that  the  dangerous,  menacing, 
and  enticing  condition  of  the  pond  had  been 
well  known  by  said  Mood;^  and  Stockdale  and 
the  officers  and  authorities  of  the  city  of 
Omaha  at  the  time  of  and  before  said  death. 

The  defendant  in  error  was  permitted  to  re- 
cover upon  a  theory  rather  narrower  than  that 
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above  stated,  as  appears  from  the  folIowiDg:  in- 
struction given  by  the  court:  "(1)  Tbe  court 
cbarges  tbe  jury  tbat  if  tbe  grade  and  fill  was 
over  and  across  tbe  ravine,  tbrougb  wbicb, 
prior  to  tbe  filling,  water  from  springs  and  tbe 
drainage  from  tbe  vicinity  was  accustomed  to 
flow,  tben  it  was  tbe  duty  of  tbe  defendant,  in 
making  said  fill,  to  provide  a  passageway  for 
tbe  escape  of  tbe  water  wbicb  migbt  reasona- 
bly be  expected  to  flow  along  tbe  course  of  tbe 
ravine."  Tbe  instruction  following  tbat  above 
quoted  was  in  tbis  language:  "(2)  If  by  reason 
of  tbe  failure  of  tbe  defendant,  wben  making 
tbe  fill  in  Davenport  street,  to  provide  a  cul- 
vert or  other  passage  for  the  water  naturally 
flowing  in  and  along  tbe  ravine,  tbe  pond  in 

?iuestion  was  formed,  and  ^ou  shall  so  find 
rom  tbe  evidence,  then  tbat  is  a  fact  tbat  you 
should  consider,  along  with  other  facts,  as 
hereinafter  instructed,  in  making  up  your  ver- 
dict." In  the  brief  for  tbe  defendant  in  error 
it  is  insisted  that  tbis  court  in  Beatrice  v.  Leary, 
45  Keb.  149,  has  recognized  the  applicability 
of  tbe  principles  laid  down  in  the  above  in- 
structions to  tbe  facts  in  tbis  case.  In  tbe  case 
just  cited  there  was  involved  the  question  of 
tbe  liability  for  tbe  diversion  of  tbe  water  from 
a  watercourse  by  tbe  city,  it  is  true,  but  this 
liability  was  for  physically  damaging  tbe  real 
property  of  a  private  person.  Tbe  rule  is  gen- 
eral that  the  city  may  not  divert  the  flowage  of 
a  running  stream  from  real  property,  or  mass 
its  water  on  such  property,  without  making 
compensation  for  such  damage  as  thereby  may 
ensue  to  the  property  rights  of  tbe  property 
owner.  Tbis  principle  is  In  no  manner,  how- 
ever, connected  with  or  correlative  of  the 
proposition  contended  for,  and  tbat  is  tbat  tbe 
massing  of  tbe  water  of  a  flowing  stream  on 
private  property  renders  tbe  city  liable  to  one 
who  has  no  interest  in  such  property  for  what- 
ever personal  damages  he  may  sustain  from  his 
own  voluntary  use  of  such  water.  'It  is  also 
urged  tbat  these  instructions  were  correctljr 
given  in  tbis  case  in  view  of  the  holding  of  this 
court  in  tbe  case  of  Omaha  v.  Richards,  49 
Keb.  244,  and  in  tbe  opinion  on  tbe  rehearing 
on  tbe  same  case,  reported  in  oO  Neb.  804.  In 
both  tbe  opinions  ibere  was  enforced  the  lia- 
bility of  the  city  for  damage  caused  by  the 
drowning  of  a  child.  Tbe  negligence  of  tbe 
city  consisted  in  permitting  water  to  collect 
and  remain  on  a  traveled  street  without  any 
precaution  being  taken  to  avoid  accidents 
therefrom  to  the  public.  The  pond  which 
formed  was  partly  in  tbe  street  and  partly  on 
private  property,  and  it  was  held  thai  the 
mere  fact  tbat  tbe  child  had  fallen  off  tbe  im- 
provised raft  into  the  water  on  tbe  private 
property  did  not  exonerate  tbe  citv  from  the 
consequences  of  its  negligence.  Whether  tbe 
water  was  that  of  a  flowing  stream,  or  was 
tbe  accumulation  of  surface  water,  was  a  ques- 
tion of  no  importance. 

As  has  already,  perhaps,  been  sufiSciently  in- 
dicated, there  is  presented  in  tbe  case  at  bar 
the  question  of  tbe  liability  of  a  city  for  tbe 
death  of  a  child  from  drowning  m  a  pond 
situated  on  private  property.  Tbis  child  is  not 
shown  to  have  used  the  street  in  any  way, 
even  for  tbe  purpose  of  reaching  the  pond  in 
which  afterwards  he  was  drowned.  This 
question  is  connected  with  or  modified  by  no 
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other,  as,  for  instance,  the  fact  that  the  city 
had  invited  tbe  public  to  go  upon,  or  even  in 
dangerous  proximity  to,  the  water.  In  so  far 
as  the  facts  of  this  case  are  disclosed,  there  is 
shown  nothing  of  the  acts  of  tbe  child  before 
its  presence  on  tbe  raft.  Tbat  fact  was  merely- 
alleged  and  admitted  by  tbe  pleadings.  Tbe 
inducement  charged  was  that  tbe  water  was 
enticing  to  a  person  of  tbe  age  of  this  one. 
This  was  a  statement  of  a  general  proposition, 
applicable  to  the  attraction  of  any  body  of 
water  for  boyish  nature.  In  what  was  tbe 
city  negligent  in  its  duty  towards  the  public, 
by  passively  permitting  or  actively  causing  tbe 
accumulation  of  tbis  water  on  private  prop- 
erty? We  have  already  pointed  out  the  fact 
that  we  are  not  considering  tbe  property  rights: 
of  tbe  owner  of  the  lots  whereon  the  pond 
was  formed.  There  is  involved  no  element  of 
damage  resulting  from  loathsome  smells  or 
from  dangerous  sanitary  conditions  permitted 
by  the  city  in  violation  of  its  duties  in  that 
respect.  Simply  stated,  the  fact  is  that  the  city 
—so  far  as  tbe  record  shows,  without  any  ob- 
jection from  tbe  owner  of  tbe  lots— overflowed 
said  lots  with  water.  In  respect  to  the  public 
traveling  upon  its  highways,  except  as  above 
indicated,  the  city,  with  respect  to  the  pond 
formed  in  the  manner  iodicated,  held  the  same 
relations  as  did  tbe  owner  of  the  real  properly 
submerged.  In  Richards  v.  Connell,  45  Neb. 
467.  these  relations,  with  attendant  obligations 
and  liabilities,  were  fully  considered,  and  it 
was  held  that  a  cause  of  action  could  arise  in 
none  but  one  of  tbe  following  classes  of  cases: 
**(!)  Cases  in  wbicb  the  owner  of  land  has 
made  or  permitted  a  dangerous  excavation, 
embankment,  or  tbe  like,  so  near  a  public  high- 
way as  to  injiireonein  the  rightful  use  thereof. 
.  .  .  (2)  Cases  in  which  tbe  defendant  has 
negligently  left  exposed*  dangerous  machinery 
likely  to  attract  children  and  resulting  in  their 
injury.  Illustrative  of  this  class,  which  con- 
stitutes a  recognized  exception  to  tbe  rule, 
are  the  so  called  I'nrntable  Cases.  (3)  Cases 
where  the  plaintiff  was  injured  while  upon  the 
defendant's  premises  by  invitation  of  the  lat- 
ter, and  where  tbe  negligence  consists  in  a 
failure  to  keep  such  premises  in  a  reasonably 
safe  condition."  Tbis  case  has  been  cited  with 
approval  in  Peters  v.  Bowman,  115  Cal.  345,  in 
which,  as  well  as  in  tbe  two  opinions  of  Omaha 
V.  Richards,  49  Neb.  244,  50  Neb.  804,  tbe  ad- 
judicated cases  are  reviewed  to  sustain  the 
proposition  above  stated.  In  an  opinion  on  a 
rehearing  of  Peters  v.  Bowman,  115  Cal.  855, 
it  was  pointed  out  that  tbe  principle  of  tbe 
Turntable  Cases  should  not  be  applied,  because 
a  turntable  is  not  only  a  danger  specially  created 
by  its  owner,  but  it  is  a  danger  differing  in 
kind  from  those  under  consideration.  "A 
pond,"  said  Beatty,  Ch.  J.,  •'although  artifi- 
cially created,  is  in  no  wise  different  froYn 
those  natural  ponds  and  streams  which  exist 
everywhere,  and  which  involve  the  same  dan- 
gers and  present  the  same  appearance  and  the 
same  attractions  to  children.  A  turntable  can 
be  rendered  absolutely  safe,  without  destroying 
or  materially  impairing  its  usefulness,  by  sim- 
ply locking  it.  A  pond  cannot  be  rendered 
inaccessible  to  boys  by  any  ordinary  means. 
Certainly  no  ordinary  fence  around  the  lot 
upon  which  a  pond  is  situated  would  answer 
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the  purpose;  and,  therefore,  to  make  it  safe,  it 
must  either  be  filled  or  drained,  or,  in  other 
words,  destroyed.  But  ponds  are  always  use- 
ful, and  often  necessary,  and,  where  they  do 
not  exist  naturally,  must  be  created,  in  order 
to  store  water  for  stock  and  for  domestic  pur- 
poses, irrigation,  etc.  Are  we  to  hold  that 
every  owner  of  a  pond  or  reservoir  is  liable  In 
damages  for  any  child  that  comes  uninvited 
upon  his  premises,  and  happens  to  fall  into  the 
water  and  drown?  If  so,  tben  upon  the  same 
principle  must  the  owner  of  a  fruit  tree  be 
held  liable  for  the  death  or  injury  of  a  child 
who,  attracted  by  the  fruit,  climbs  into  the 
branches  and  falls  out."  Referring  back  to 
the  three  classes  of  cases  described  in  Richards 
V.  Con  Nell,  45  Neb.  467,  it  may  be  said  confi- 
dently that  this  case  falls  within  neither.  The 
Intestate,  uninvited  by  the  city,  on  private 
property,  took  possession  of  a  frajrment  of  a 
floating  sidewalk,  from  which,  accidentally,  he 
fell  into  the  water.  Negligence  is  a  fact  to  be 
shown  by  evidence.  Its  existence  cannot  be 
left  to  mere  con  jecture.  Kilpa  tricky.  Richard- 
son, 37  Neb.  7ai,  40  Neb.  478;  Omaha  d>  R. 
Valley  B.  Co.  v.  Clarke,  39  Neb.  65;  Omaha 
Street  R.  Co.  v.  Leigh.  49  Neb.  782.  The  neg- 
ligence pleaded  and  proved  must  be  the  proxi- 
mate cause  of  the  injury  of  which  complaint 
is  made.  Brotherton  v.  Manhattan  Beach 
Imnrov.  Co.  48  Neb.  563. 

There  was  not  sufficient  evidence  to  meet 
the  first  of  the  above  requirements,  and  as  to 
the  second  there  was  not  only  a  failure  of 
proof,  but  the  instruction  hereinbefore  quoted 
proceeded  upon  the  theory  that  the  city  could 
be  held  liable  for  the  injury  of  a  person  on  a 
state  of  facts  showing  that  the  injury,  if  any, 
was  one  to  the  mere  property  right  of  an  in- 
dividual not  a  party  to  the  suit. 

For  the  errors  indicated  the  jvdgnent  of  the 
District  Court  is  reversed. 

Harrison,  J.,  not  sitting. 

Rehearing  denied. 
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.Neb.. 


*!•  Where  delivery  of  property  sold  is 
to  take  place  is  to  be  determlDed  by  the  con- 
tract between  the  vendor  and  vendee. 

2.  If  the  contract  between  the  parties 
expressly  provides  that  dehvery  shall  be 
made  at  a  certain  place,  tben  tbe  vendor's  title 
to  the  property  is  not  devested  until  delivery  is 
so  made. 

8.   Where  the  contract  between  a  ven- 

♦FCeadnotes  by  Rag  an,  C,  propositions  6-10  ex- 
pressinK  bis  own  views. 


Note.— As  to  the  passing  ot  title  to  property  by 
delivery  to  a  carrier  for  transportationf  see  lude  to 
Ramsey  &  G.  Mfg.  Co.  v.  Kelsea  (N.  J.)  23  L.  R.  A. 
415. 
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dor  and  vendee  is  silent  upon  the  subject 
of  the  place  of  delivery,  tben  the  delivery  of  the 
property  by  the  vendor  to  a  carrier  for  tnins- 
portatioD,  consigro^  to  tbe  vendee,  devests  the 
vendor's  title  to  the  proj)erty.  and  the  vendee's 
title  from  the  moment  of  such  delivery  to  the 
carrier  attaches. 

4.  In  such  a  case  the  carrier  is,  in  con- 
templation of  law,  the  bailee  of  the  per- 
son to  whom,  and  not  by  whom,  the  goods  are 
consigned. 

5.  Where  a  vendor  of  fsoodm  delivers 
them  to  a  carrier  for  transit  to  his  vendee, 
and  causes  the  goods  to  be  consigned  In  the  bill 
of  lading  to  himself,  his  agent,  or  his  order,  the 
presumption  arises  that  he  thereby  intended  to 
retain  tbe  title  in  himself  to  the  goods. 

6.  Where  a  vendor  of  goods  delivers 
them  to  a  carrier  for  transit,  and  causes 
his  vendee  to  be  named  In  the  bill  of  lading  as 
the  consignee  of  the  goods,  the  presumption 
arises  that  the  vendor  by  that  act  intended  tbe 
title  to  tbe  goods  to  vest  in  the  vendee  on  their 
delivery  to  the  carrier  for  shipment. 

7.  The  prepayment  of  tteight  by  a  ven- 
dor on  goods  sold  and  shipped  to  his  vendee  is 
prima  facie  evidence  of  an  intention  on  tbe  part 
of  the  vendor  to  retain  the  title  to  tbe  goods 
while  in  transit. 

8*  The  contract  between  a  vendor  and 
vendee  set  out  in  the  opinion  construed, 
and  held  that  the  delivery  of  the  property  sold 
took  place  at  the  place  of  its  shipment,  and  that 
the  title  to  the  property  vested  in  the  vendee  on 
its  delivery  by  the  vendor  to  the  carrier  for 
transit  to  the  vendee. 

9.   In  order  that  a  vendor  of  g^oods  may 

«  exercise  the  right  of  stoppage  in 
transitu,  it  is  essential  that  the  goods  at  the 
time  be  in  transit  from  such  vendor  to  bis  im- 
mediate vendee. 

1 0*  D.,  of  Omaha,  ordered  a  bill  ot  lum- 
ber of  S.,  of  Dallas,  Texas.  S.,  not  having 
tbe  lumber  in  stock,  sent  the  order  to  N.  at 
Waldo,  Arkansas,  requesting  him  to  ship  the 
lumber  to  D.,  at  Omaha,  on  account  of  S.,  and 
send  him  the  invoice  and  bill  of  lading.  This 
was  done.  While  the  lumber  was  in  transit,  S. 
failed,  and  N.  notified  the  carrier  in  pueaession 
not  to  deliver  tbe  lumber.  The  carrier  delivered 
to  D.,  the  consignee,  and  N.  sued  the  carrier  for 
conversion.  Held  (1)  that  the  transaction 
amounted  to  a  sale  and  delivery  by  N.  to  i(.  at 
Waldo;  (2)  a  resale  and  delivery  by  S.  at  Waldo  to 
D.i  (3)  that  the  lumber,  when  it  left  Waldo,  was 
not  in  transit  from  N.  to  S.,  but  from  S.  to  D.;  (4) 
that  N.  was  not  U.*s  vendor,  but  consignor 
merely,  and  could  not  exercise  the  right  of  stop- 
page ill  transitu. 

(Norvdl^  J.,  dissents.) 

(March  17,  1808.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover  the 
value  of  ceriain  lumber  alleged  to  have  been 
wrongfully  delivered  by  defendant,  which  had 
possession  of  it  for  transportation.     Ajjirnud. 

The  facts  are  stated  in  the  commissioner's 
opinion. 

Mr.  A.  S.  Churchill,  for  plaintiff  in 
error: 

In  many  mercantile  contracts  it  is  stipulated 
that  the  vendor  shall  deliver  the  goods  **f  .o.  b.." 


1898. 
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i,  e.,  "free  on  board."  The  meaning  of  these 
words  is,  that  the  seller  is  to  put  the  goods  on 
board  at  his  own  expense  on  account  of  the 
person  for  whom  they  are  shipped,  and  the 
goods  are  at  the  risk  of  the  buyer  from 
the  time  when  they  are  so  put  on  board. 

Benjamin,  Sales,  6th  ed.,  p.  655. 

In  the  case  at  bar  the  contract  was  f.  o.  b. 
at  Omaha,  Nebraska,  and  until  the  lumber 
was  at  Omaha,  for  and  on  account  of  the  ven- 
dee, free  of  all  expense,  it  was  not  at  his  risk, 
but  at  the  risk  of  the  vendor. 

Ogg  V.  Shuter,  L.  R.  10  C.  P.  159;  Stock  v. 
Inglw,  L.  R.  12  Q.  B.  Div.  564. 

Until  put  on  board  at  the  place  named  in 
the  contract,  free  of  expense,  they  would  not 
be  at  the  buyer's  risk. 

Benjamin,  Sales.  6th  Am.  ed.  g  698,  p.  668; 
The  Frances,  8  Cranch,  418.  3  L.  ed.  609; 
Dunlap  V.  Lambert,  6  Clark  &  F.  600;  Taylor 
V.  Cole,  111  Mass.  363;  Wolfe  v.  Missouri  P. 
B.  Co.  97  Mo.  478.  3  L.  R.  A.  539;  McNealy. 
Braun,  53  N.  J.  L.  617. 

The  contract  entered  into  by  the  correspond- 
€nce  between  Simpson.  Perkins,  &  Co.  and  the 
plaintiff  was  not  an  executed  contract,  but  was 
executory. 

Hatch  V.  Standard  Oil  Co,  100  U.  8.  124, 
181.  25  L.  ed.  554,  556;  Savage  Mfg.  Co.  v. 
Armstrong,  19  Me.  147;  Howard  v.  Miner,  20 
Me.  325;  Council  Bluffs  IronWorks  v.  Cuppty, 
41  Iowa,  104;  Swift's  Iron  dk  Steel  Works  v. 
Dewey,  37  Ohio  St.  242;  Braddodc  Glass  Co. 
V.  Irwin,  153  Pa.  440;  Hananer  v.  Bartels,  2 
Colo.  514. 

There  were  two  items  in  the  order  which 
the  plaintiff  did  not  have  in  stock  and  which 
were  not  shipped. 

To  bind  the  purchaser  to  pay  for  goods  for- 
warded upon  his  order,  the  terms  of  the  order 
must  be  complied  with;  and  when  only  part  of 
the  goods  ordered  have  been  forwarded,  there 
is  no  express  contract  between  the  parties,  and 
so  implied  promise  to  pay  for  them  arises  until 
the  purchaser  has  received  them. 

Down*  V,  Marsh,  29  Conn.  409;  Boehester  & 
O.  Oil  Co.  V.  Hvghey,  56  Pa.  323;  Rommel  v. 
Wingate,  103  Mass.  327;  Benjamin,  Sales,  6lh 
Am.  ed.  ^^^  689.  693. 

The  bills  of  lading  were  retained  and  held 
by  the  plaintiff  until  the  carriers  were  notified 
not  to  deliver  the  lumber  to  the  consignee 
named  in  the  bills  of  lading,  when  they  were 
turned  over  to  the  initial  carrier,  the  St.  Louis 
Southwestern  Railroad  Company.  When  the 
defendant  company  was  notified  to  hold  the 
lumber,  it  was  also  notified  by  Mr.  Key,  the 
agent  of  the  initial  carrier,  that  he  held 
the  original  bills  of  lading;  so  that  the  defend- 
ant company  acted  with  full  knowledge  of 
this  fact. 

When  goods  which  have  been  shipped  are 
sold  and  the  bill  of  lading  indorsed  by  the 
vendors,  the  title  passes  by  the  sale,  and  not  by 
the  indorsement,  which  if  held  would  certainly 
indicate  that  the  consignor  meant  to  retain  the 
whole,  or  a  lien  upon  the  cargo  for  the  price. 

Lickharrow  v.  Mason,  2  T.  R.  63.  Smith, 
Lead.  Cas.  8th  Am.  ed.  pt.  2,  p.  1232;  Cracen 
V.  Byder,  6  Taunt.  433;  Jenkyns  v.  Ushorne,  7 
Mann.  &  G.  678;  Holbrook  v.  Vose,  6  Bosw.  76; 
M'EfWan  v.  Smith,  2  H.  L,  Cas.  809;  Bass  v. 
Gl&oer,  63  Ga.  746;  Furman  v.  Union  P.  B.  Co, 
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106  N.  Y.  579;  Bank  of  Commerce  v.  Bissell,  72 
N.  Y.  615:  Gates  v.  Chicago,  B.  <fe  Q.  R.  Co. 
42  Neb.  379;  Union  P.  B.  Co,  v.  Johnson,  45 
Neb.  57;  Gurney  v.  Behrend,  3  El.  &  Bl.  633; 
Shaw  V.  North  Pennsylvania  B.  Co.  101  U.  S. 
557,  25  L.  ed.  892;  Hutchinson,  Car.  §  130; 
Walker  v.  Detroit,  G,  H.  cfe  M.  R.  Co.  49  Mich. 
446:  Colgate  v.  Pennsylvania  Co.  102  N.  Y. 
120. 

The  plaintiff  had  the  right  to  countermand 
the  direction  given  in  the  bill  of  lading. 

Hutchinson,  Carr.  §  337;  Scofhorn  v.  Sovth 
Staffordsltire  B.  (7o.  8  Exch.  341;  BraWncaite 
V.  Aikin,  1  N.  D.  455;  Straus  v.  The  Martha, 
85  Fed.  Rep.  313:  Benjamin,  Sales.  S  396; 
Moakes  v.  NicJiolson,  34  L.  J.  C.  P.  N.  8.  273. 
On  petition  for  rehearing. 

The  assent  must,  in  order  to  constitute  a 
valid  contract,  be  mutual,  and  intended  to 
bind  both  sides.  It  must  also  co  exist  at  the 
same  moment  of  time.  A  mere  proposal  by 
one  man  obviously  constitutes  no  bargain  of 
itself.  It  must  be  accepted  by  another,  and 
this  acceptance  must  be  unconditional. 

Benjamin.  Sales,  6th  Am.  ed.  §  39;  2 
Schouler,  Pers.  Prop.  g§  222.  223;  Usher, 
Sales,  chap.  4,  g  74;  1  Parsons,  Contr.  5th  ed. 
p.  477;  Benjamin,  Sales,  p.  73-78;  Egqleston  v. 
Wagner,  46  Mich.  610;  First  Nat.  Bank  v.  Hall, 
101  U.  S.  43,  25  L.  ed.  822;  Tilley  v.  Cook 
County,  103  U.  S.  155,  161,  26  L.  ed.  374,  376; 
Bruce  v.  Pearson,  3  Johns.  534;  Eliason  v. 
Henshaw,  4  Wheat.  230,  4  L.  ed.  557, 

Where  nothing  is  said  about  time  the  law 
implies  the  sale  is  for  cash. 

Usher,  Sales,  iS  433;  Jones  v.  Home  Furnish- 
ing Co.  9  App.  Div.  103:  Wabash  Elevator  Co. 
V.  First  Nat.  Bank,  23  Oh'io  St.  312;  Benja- 
min, Sales,  6th  Am.  ed.  p.  051. 

The  plaintiff  proposing,  then,  to  deliver  the 
lumber  at  Omaha  at  the  specified  prices, 
nothing  being  said  as  to  payment,  the  law  im- 
plied payment  to  be  a  concurrent  act  with 
delivery,  and  not  a  sale  on  sixtv  days'  time. 

2  Schouler,  Pers.  Prop.  §  809.  See  South- 
leestern  Freioht  &  Cotton  Press  Co.  v.  Stanard, 
44  Mo.  71.  100  Am.  Dec.  255;  Morris  v.  Rex- 
ford,  18  N.  Y,  552;  Brehen  v.  CDonnell,  84 
N.  J.  L.  408;  Metz  v.  Albreeht,  52  111.  491; 
Behrends  v.  Beyschlag,  50  Neb.  304. 

It  was,  then,  a  cash  sale,  and  there  was  no 
waiver  of  this  condition.  Had  the  lumber 
been  actually  delivered  into  the  manual  posses- 
sion of  Simpson,  Perkins,  &  Co.  under  such 
circumstances  no  title  would  have  passed. 

Waba»h  Elevator  Co.  v.  First  Nat.  Bank,  23 
Ohio  St.  312;  Benjamin.  Sales,  p.  283  note; 
Hamrnett  v.  Linneman,  48  N.  Y.  399;  Dows  v. 
Kidder,  84  N.  Y.  121;  Harkness  v.  Russell,  118 
U.  S.  675.  30  L.  ed.  289;  Usher,  Sales,  ^  433; 
Leven  v.  Smith,  1  Denio,  572;  Acker  v.  Camp- 
bfU,  23  Wend.  372;  Hays  v  Currie,  3  Sandf. 
Ch  585;  Tiedeman,  Sales,  §  «3:  Walter  y.  Reed, 
34  Neb.  544;  National  Bank  of  Commerce  v. 
Chicago,  B.  d  N.  R.  Co.,  Chicago,  B.  d:  N.  B. 
Co.  V.  L.  T.  Sowle  Elevator  B.  Co.  44  Minn. 
224,  9  L.  R.  A.  263;  Empire  State  Type  Found- 
ing Co.  V.  Grant,  114  N.  Y.  40. 

The  statement  in  these  invoices,  if  it  be  held 
to  extend  time,  was  not  made  until  after  the 
lumber  was  shipped  and  without  considera- 
tion. 

Billings  v.  Filley,  21  Neb.  511. 
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Suppose  we  say  it  was  at  sixty  days,  thcD  it 
must  be  upon  tlie  terms  stated,  viz.,  "sixty 
days' acceptance/'  when  delivery  is  made. 

Then  the  delivery  of  the  lumber  and  the  de- 
livery of  the  acceptance  would  have  been 
"interconditional."  Then  in  effect  it  would 
have  been  a  conditional  sale. 

WWiwell  V.  Vincent,  4  Pick.  449,  16  Am. 
Dec.  855;  Farloio  v.  Ellis,  15  Gray,  229;  Hart- 
well  V.  Louisville  d  N.  R,  Co.  15  Ky.  L.  Rep. 
778;  Tho7na8  v.  First  Nat.  Bank,  66  111.  App. 
59;  Rink  oj  R/tchester  v.  Jones,  4  N.  Y.  497,  55 
Am.  Dec.  290;  Mitchel  v.  Ede,  11  Ad.  &  El. 
888;  Sutherland  v.  Second  JSat.  Bank,  78  Ky. 
250;  Davenport  Nat,  Bank  v.  Homeyer,  45  Mo. 
145,  100  Am.  Dec.  363;  Buffington  v.  Curtis, 
15  Mass.  528, 8  Am.  Dec.  115;  Freeman  v.  Krae 
mer,  68  Minn.  242;  Union  P.  R.  Co.  v.  Johnson, 
45  Neb.  57. 

The  fact  that  either  payment  in  cash  or 
sixty  days'  acceptance  was  to  be  given  is  also 
evidence  tending  to  show  delivery  was  at 
Omaha,  Nebraska. 

See  Congar  v.  Galena  <fe  C.  U.  R.  Co.  17 
Wis.  482;  Peahody  v.  Maguire,  79  Me.  572; 
Everett  v.  Hall,  67  Me.  498;  Broken  v.  Haynes, 
52  Me.  5i'0;  Armour  v.  Pecker,  123  Mass.  148: 
Stone  y.Waiie.  88  Ala.  599;  Campbell  Print- 
ing Press  &  Mfg.  Co.  v.  Dyer,  46  Neb.  830; 
Empire  State  Type  Founding  Co.  v.  Grant, 
114  N.  Y.  40;  Paul  v.  Reed,  52  N.  H.  188. 
See  also  Hodgson  v.  Barrett,  83  Ohio  St.  63.  81 
Am.  Rep.  527;  Kinney  v.  Hickox,  24  Neb.  167; 
Conuar  v.  Galena  d:  C.  U.  R.  Co.  17  Wis.  482. 

Messrs.  G.  J.  Greene  and  C.  V.  Miles* 
for  defendant  In  error: 

The  railroads  were  not  the  agents  of  plain- 
tiff, but  were  common  carriers,  employed  to 
transport  the  property  from  consignor  to  con- 
signee. 

King  v.  Meredith,  2  Campb.  689. 

The  relation  of  principal  and  agent  does  not 
exist  between  shipper  and  carrier.  The  car- 
rier is  a  bailee,  not  an  agent. 

Hutchinson,  Carr.  §  1. 

A  delivery  of  freight  to  a  common  carrier 
effects  a  change  of  possession,  and  puts  an  end 
to  the  seller's  lien,  though,  unless  other  facts 
interfere,  his  right  of  stoppage  in  transitu  re- 
mains. 

Jones,  Liens,  §821. 

"Prices  f.  o.  b.  Omaha,"  the  language  of  the 
correspondence  forming  the  contract  between 
Neimeyer  &  Company  and  Simpson,  Perkins, 
&  Company,  cannot  determine  that  the  com- 
mon carrier  is  the  agent  of  the  consignor. 

When  the  lumber  was  delivered  to  the  carrier 
at  Waldo,  Arkansas,  and  consigned  to  Dietz, 
plaintiff  in  error,  Neimeyer  &  Co.  parted  with 
its  possession,  and  title  passed  to  Dietz. 

Benjamin,  Sales,  Corbin's  ed.  §  181;  Cross 
V.  (TDonnell,  44  N.  Y.  661,  4  Am.  Rep.  721; 
Caulkins  v.  Hellman,  47  N.  Y.  449.  7  Am. 
Rep.  461;  Krulder  v.  Ellison,  47  N.  Y.  86,  7 
Am.  Rep.  402. 

A  consignor  who  is  not  the  vendor,  and  be- 
tween whom  and  the  consignee  no  privity  ex- 
ists, cannot  stop  the  goods  in  transit. 

Hutchinson,  Carr.  §  411;  1  Jones,  Liens, 
§  870:  Memphis  A  L.  R.  R.  Co.  v.  Freed,  38 
Ark.  614;  Eaton  v.  Cook,  82  Vt.  58;  Rowley  v. 
Bigeloio,  12  Pick.  814,  23  Am.  Dec.  607;  Noble 
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V.  Adams,  7  Taunt.  59;  TreadifjeU  v.  AydUtt^ 
9  Heisk.  888;  Ftise  v.  Wray,  3  East,  93. 

The  vendor  can  only  exercise  the  right  of 
stoppage  in  transitu  against  one  who  is  in- 
solvent. 

Bayonne  Knife  Go.  v.  Umbenhauer,  107  Ala. 
496. 

Raffan,  C,  filed  the  following  opinion  : 
C.  N.  Dietz  is  a  lumber  merchant  in  the 
city  of  Omaha,  Nebraska,  and  will  be  herein- 
after designated  as  Dietz.  The  A.  J.  Neimeyer 
Lumber  Company  is  a  corporation  engaged  in 
the  manufacture  and  sale  of  lumber  at  Waldo, 
Arkansas,  and  will  be  hereinafter  designated 
as  Neimeyer  &  Co.  Simpson,  Perkins,  &  Co. 
are  lumber  merchants  in  the  citv  of  Dallas, 
Texas,  and  will  b|^  hereinafter  aesignateci  as 
Simpson  &  Co.  The  Burlington  &  Missouri 
River  Railroad  Company  in  Nebraska  is  a 
railway  corporation  organized  under  the  lawa 
of  this  state,  and  will  be  hereinafter  designated 
as  the  railway  company.  About  the  1st  of 
January,  1892,  Dietz  ordered  of  Simpson  &, 
Co.  a  large  quantity  of  a  certain  class  ot  lum- 
ber. It  appears  that  Simpson  &  Co.  did  not 
have  the  material  ordered  on  hand,  and  pur- 
chased the  lumber  to  fill  the  order  from  Nei- 
meyer &  Co. ,  and  they,  in  pursuance  of  the 
directions  of  Simpson  &  Co.,  shipped  it  by 
rail  to  Dietz,  the  bills  of  lading  issued  by  thV 
initial  carrier  being  made  out  to  Dietz,"^  con- 
signee. Soon  after  the  shipment  of  this  lum- 
ber, which  consisted  of  seventeen  car  loads, 
Simpson  &  Co.  failed,  and  Neimeyer  &  Co. 
then  notified  the  railway  company,  into  whose 
possession  as  a  common  carrier  the  lumber 
shipped  had  come  as  the  last  carrier  in  the 
line  of  transit,  of  the  insolvency  or  Simpson  & 
Co.,  that  the  seventeen  cars  of  lumber  be- 
longed to  them,  Neimeyer  &  Co.,  to  hold  such 
lumber,  and  not  to  deliver  it  to  Dieu.  It 
seems  that  when  the  railway  company  received 
this  notice  it  had  already  delivered  six  car 
loads  of  the  lumber,  and,  (iisregarding  the  no- 
tice of  Neimeyer  &  Co.,  delivered  the  other 
eleven  cars  also  to  Dietz;  and  thereupon  Nei- 
meyer &  Co.  brought  this  suit  against  the 
railway  company  in  the  district  court  of  Doug- 
las county  to  recover  the  value  of  the  eleven 
cars  of  lumber  delivered  by  it  to  Dietz  after 
receiving  notice  not  to  deliver.  The  railway 
company  had  a  verdict  and  judgment,  and 
Neimeyer  &  Co.  have  filed  here  a  petition  in 
error  to  review  the  same. 

1.  Neimeyer  &  Co.  contend  that,  by  virtue 
of  the  contract  existing  between  them  and 
Siinpson  &  Co.,  the  delivery  of  the  seven- 
teen cars  of  lumber  shipped  to  Dietz  was  to 
take  place  at  Omaha,  Nebraska,  and  that 
until  the  lumber  reached  that  place  the  title 
thereto  remained  in  Neimeyer  &  Co. ,  and 
that  the  railway  company,  all  the  time  it 
had  such  lumber  in  its  possession,  held  it 
as  the  agent  and  bailee  of  Neimeyer  &  Co. 
A  vendor's  title  to  property  sold  by  him  is 
devested  on  its  delivery  to  his  vendee,  and  im- 
mediately upon  such  delivery  the  title  to  the 
property  vests  in  the  vendee.  But  where  deliv- 
ery of  property  sold  is  to  take  place  is,  of 
course,  to  be  determined  bv  the  contract  be- 
tween the  vendor  and  vencfee;  and  if  the  coit- 
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tract  between  tbe  parlies  expressly  provides 
that  delivery  shall  he  made  at  a  certain  place, 
then  tbe  vendor's  title  to  the  property  is  not 
devested  until  delivery  is  made  at  such  place. 
But  the  universal  holding  of  the  courts  is  that, 
where  the  contract  between  tbe  vendor  and 
vendee  is  silent  upon  tbe  subject  of  the  place 
of  delivery,  then  the  delivery  of  tbe  property 
by  tbe  vendor  to  a  carrier  for  transportation  to 
the  vendee  of  itself  then  and  there  devests  tbe 
vendor's  title  to  the  property,  and  the  vendee's 
title  to  such  property  from  tbe  moment  of  such 
delivery  to  tbe  carrier  attaches.  21  Am.  & 
Eng.  Enc.  Law.  pp.  528-530;  Benjamin.  Sales, 
2d  ed.  ^^  181.  682;  2  Cbitty,  Contr.  lUh  Am. 
ed.  §  1201;  ^mith  v.  GiUett,  50  111.  290:  Krul- 
der  V.  Ellison,  47  N.  Y.  86,  7  Am.  Rep.  402, 
and  cases  there  cited;  AfcKee  v.  Bainter  (Neb.) 
72  N.  W,  1044:  Congdon  v.  KendaU  (Neb.)  78 
N.  W.  659.  In  sucb  case  tbe  carrier  is,  in 
contemplation  of  law,  tbe  bailee  of  the  per- 
son to  wbom,  and  not  by  whom,  the  goods  are 
sent. 

Keeping  in  view  tbese  principles,  we  now 
proceed  to  an  examination  of  tbe  contract  ex- 
isting between  Neimeyer  &  Co.  and  Simpson  & 
Co.,  which  resulted  in  the  former  selling  to  tbe 
latter  tbe  seventeen  car  loads  of  lumber  in- 
volved in  this  controversy.  Tbe  contract  ex- 
isting between  tbese  parties  is  found  in  certain 
letters  which  passed  between  them.  It  would 
seem  that  prior  to  tbe  8tb  of  January.  1892, 
^Neimeyer  &  Co.  had  sent  out  to  the  lumber 
dealers  of  the  country  statements  showing  tbe 
various  kinds  of  lumber  which  they  manufac- 
tured and  had  for  sale;  and  it  was  prior  to  this 
sale  that  Dietz  bad  ordered  of  Simpson  &  Co. 
tbe  bill  of  lumber,  which  tbe  latter  did  not 
have  on  band.  On  this  date,  January  8.  1892, 
Simpson  &  Co.  wrote  Neimeyer  &  Co.,  saying: 
*•  We  received  your  stock  sheet  some  time  since, 
and  herewith  send  you  two  orders,  which  you 
v^ill  find  very  nice  ones.  Please  name  your 
figures  as  low  as  possible  on  tbese  orders.  .  .  . 
Also  inclose  us  youf  lowest  f.  o.  b.  price  list." 
Accompanying  this  letter  were  tbe  two  orders 
mentioned  therein.  These  orders,  so  far  as 
material  here,  were  as  follows:  "A.  J.  Nei- 
meyer Lumber  Company,  Waldo,  Arkansas: 
Ship  to  C.  N.  Dietz,  Omaha,  Nebraska," 
seventeen  cars  of  certain  described  lumber. 
"If  for  any  reason  you  cannot  ship  promptly, 
advise.  Please  also  send  bill  of  lading  and  in- 
voice to  us  at  Dallas."  Neimeyer  &  Co.  at 
ooce  filled  the  order  of  Simpson  &  Co.  by  ship- 
ping tbe  seventeen  car  loads  of  lumber,  as 
already  stated,  to  Dietz,  and  on  tbe  9th  of 
January,  1892.  wrote  to  Simpson  &  Co.  as  fol- 
lows: "Your  valued  order  of  January  8ih 
received  and  filed  for  prompt  shipment,  with 
the  exception  of  two  items.  .  .  .  We  have 
filled  your  order  as  follows:  [Here  follow  the 
description  and  price  of  tbe  lumber  in  tbe 
seventeen  cars.]  Prices  f.  o.  b.  Omaha,  Ne- 
braska." It  is  to  be  observed  that  in  tbe 
correspondence  between  Simpson  &  Co.  and 
!Neimeyer  &  Co.  the  question  of  the  place  of 
delivery  of  this  lumber  was  not  inquired  about 
nor  discussed.  Tbe  place  of  the  delivery  of 
the  lumber  was  not  the  subject  of  tbe  negotia- 
tions. Tbe  expression  in  tbe  Neimeyer  &  Co. 
letter  of  January  9tb,  "Prices  f.  o.  b.  Omaha, 
Nebraska/'  they  insist,  affords  conclusive  evi- 
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dence  that  the  intention  of  the  parlies  was  that 
the  delivery  of  this  lumber  to  Simpson  &  Co. 
should  take  place  at  Omaha,  Nebraska.  Three 
witnesses  testified  on  the  trial  as  to  the  mean- 
ing among  railroad  men  and  shippers  of  the 
expression.  "Prices f.o.  b.  Omaha,  Nebraska." 
One  of  them  said  it  meant  "that  the  price 
named  in  tbe  shipper's  invoice  is  tbe  price  at 
Omaha."  Another  said  it  meant  "to  be  deliv- 
ered at  Omaha  free  on  board  cars."  Neimeyer 
himself,  president  of  Neimeyer  &  Co.  testified: 
'*If  we  say  f.  o.  b.  Omaha,  that  means  that  it 
is  the  price  delivered  at  Omaha." 

We  think  tbe  true  construction  of  the  con- 
tract is  the  one  placed  thereon  by  the  district 
court,  and  is  in  line  with  the  explanation  of 
the  phrase  in  the  contract  under  consideration 
made  by  tbe  first  and  last  of  tbe  witnesses  just 
named.  Tbe  word  "prices,"  which  precedes 
"f.  o.  b.  Omaha,  Nebraska,"  is  of  importance 
in  the  construction  of  this  contract.  By  that 
expression  Neimeyer  &  Co.  meant  that  the 
prices  which  they  had  affixed  to  the  lumber 
sold  Simpson  &  Co.  were  to  be  tbe  prices 
which  tbe  lumber  should  cost  Simpson  &  Co. 
at  Omaha.  Not  that  the  delivery  of  the  lum- 
ber to  Simpson  &  Co.  should  take  place  at 
Omaha,  but  that  the  price  charged  Simpson  & 
Co.  by  Neimeyer  &  Co.  for  tbe  lumber  was  to 
be  its  price  at  Omaha.  In  other  words,  that 
Neimeyer  &  Co.  should  pay  the  freight  on  this 
lumber  from  Waldo,  Arkansas,  to  Omaba. 
Nebraska;  or,  what  is  tbe  same  thing,  that 
Simpson  &  Co.,  or  their  vendee,  Dietz,  might 
pay  the  freight,  and  then  remit  tbe  purchase 
price  of  tbe  lumber  less  tbe  freight.  But  tbe 
fact  that  Neimeyer  &  Co.  agreed  to  pay  tbe 
freight  on  this  lumber  from  its  placeof  shipment 
to  its  place  of  destination  does  not  afford  con- 
clusive evidence  that  the  delivery  of  tbe  lumber 
was  to  take  place  at  Omaha,  Nebraska.  To 
summarize:  The  contract  between  Neimeyer 
&  Co.  and  Simpson  &  Co.  was  this:  Neimeyer 
&  Co.  sold  them  seventeen  car  loads  of  lumber, 

at  the  price  of  $ ,  at  Omaha,— not  the 

delivery  at  Omaha,  but  the  price  at  Omaba; 
and  Simpson  &  Co.,  by  their  letter  of  January 
8tb,  when  asking  Neimeyer  &  Co.  to  inclose 
"us  your  lowest  f.  o.  b.  price  list,"  were  seek- 
ing to  ascertain  from  Neimeyer  &  Co.  what 
tbe  lumber  would  cost  them  (Simpson  &  Co.) 
at  Omaha;  and  when  Neimeyer  &  Co.  answered 
that  letter,  and.  shipped  the  goods  and  said, 
"Prices  f.  o.  b.  Omaba,  Nebraska,"  they  meant 
to  inform,  and  did  inform,  Simpson  &  Co. 
what  tbe  lumber  would  cost  them  in  Omaha 
Nebraska. 

The  contract  then,  between  the  parties,  as 
evidenced  by  their  correspondence,  does  not 
provide  that  tbe  delivery  of  this  lumber  should 
take  place  at  Omaha.  To  give  that  construc- 
tion to  the  contract,  the  expression,  "Prices  f. 
o.  b.  Omaba,"  would  have  to  be  read,  "Deliv- 
ery f.  0.  b.  Omaba."  To  give  tbe  contract 
this  effect  would  be  to  put  a  violent  and  un- 
natural construction  upon  the  language  used. 
We  have  been  referred  by  counsel  for  plaintiff 
in  error  to  several  cases  which,  be  insists,  sus- 
tain his  construction  of  this  contract.  We 
have  carefully  examined  all  tbese  cases,  and 
not  one  of  them,  we  think,  is  in  point  here; 
and  we  confidently  say  that  no  decision  of  any 
court  can    be  found   which   has   construed 
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"prices  free  on  board"  at  a  named  place  as 
equivalent  to  "delivery  free  on  board"  at  such 
place.  AmoDg  the  cases  cited  by  counsel  for 
plaintiff  in  error  is  the  following:  Oates  v. 
Chicago,  B.  &  Q.  R.  Co.  42  Neb.  379.  But 
this  case  has  no  bearing  whatever  on  the  ques- 
tion under  consideration  here.  It  simply  holds 
that  a  carrier  makes  delivery  of  goods  to  a  con 
signee  thereof  at  its  peril,  unless  at  the  time  of 
delivery  the  bill  of  lading  be  surrendered.  To 
the  same  effect  is  Union  P.  R,  Co.  v.  Johnson, 
45  Neb.  57.  And  in  Shellenberg  v.  Fremont,  E. 
d-  M.  Valley  R,  Co,  45  Neb.  487.  the  title  to 
the  goods  sold  never  passed  to  the  vendee,  as 
he  procured  their  delivery  to  him  by  fraud. 
Stock  V.  Inglia,  L.  R.  12  Q.  B.  Div.  564,  so  far 
as  the  same  bears  upon  the  question  under  dis- 
cussion here,  is  an  authority  against  the  con- 
tention of  plaintiff  in  error.  In  that  case  a 
merchant  ordered  200  tons  of  sugar.  The  ven- 
dor shipped  400  tons  of  sugar,  consigned  to  the 
city  where  the  purchaser  lived.  The  goods 
were  lost  at  sea.  After  the  vessel  left  its  wharf 
the  seller  sent  invoices  of  200  tons  of  this  sugar 
to  the  vendee,  who,  upon  its  receipt,  paid  the 
price  of  the  200  tons  of  sugar,  and  obtained 
the  bill  of  lading  for  the  same.  The  sugar 
vas  insured,  and  the  vendee  sued  the  insurance 
companv  for  the  value  of  the  200  tons  of  sugar 
lost.  The  insurance  company  claimed  that  the 
title  to  this  200  tons  of  sugar  never  vested  in 
the  vendee,  because  that  specific  amount  of 
sugar  was  not  set  apart  and  delivered  by  the 
vendor  to  the  carrier  for  the  vendee,  and  that, 
therefore,  he  had  no  insurable  interest  in  the 
sugar  lost.  But  the  court  ruled  that  the  action 
of  "the  seller,  after  the  ship  left  its  wharf,  in 
sending  to  the  vendee  an  invoice  for  200  tons 
of  the  400  tons  shipped  was  a  delivery  of  200 
tons  of  the  400  tons  of  sugar  shipped,  to  the 
vendee  at  the  lime  of  its  shipment.  This  case 
rests  upon  the  principle  that  whether  the  ven- 
dor delivered  to  the  vendee  200  tons  of  the 
sugar  shipped  at  the  time  of  the  shipment 
was  a  question  of  intention,  to  be  gathered 
from  the  vendor's  conduct,  and  that  his  mailing 
out  an  invoice  of  the  200  tons,  and  transmit- 
ting it  to  the  vendee,  after  the  ship  sailed,  evi- 
denced his  iniention  of  vesting  the  title  of  200 
tons  of  the  sugar  in  the  vendee  at  the  time  the 
whole  cargo  was  put  on  shipboard.  Another 
case  cited  by  plaintiff  in  error  is  Miller  v.  Sea- 
man, 176  Pa.  291.  The  contract  in  that  case 
was  made  in  February,  1894,  between  Miller,  of 
Elmira,  New  York,  and  Seaman  &  Co.,  of  Will 
iamsport,  Pennsylvania,  and  by  the  contract 
Miller  agreed  to  sell  to  Seaman  &  Co.  406.000 
feet  of  hemlock  lumber,  belonging  to  Miller, 
and  then  piled  in  the  lumber  yard  of  the  Dent 
Lumber  Company  at  Duboistown,  Pennsylva- 
nia, at  a  price  of  $8.25  per  thousand  shipping 
count,  f.  o.  b.  cars  Williamsport.  The  lumber 
was  to  be  loaded,  inspected,  and  measured  as 
ordered  by  the  purchasers.  After  a  quantity  of 
this  lumhier  had  been  shipped  and  delivered  to 
Seaman  &  Co.  a  flood  occurred  and  washed 
away  the  part  of  the  lumber  which  had  not  been 
shipped,  and  Miller  sought  to  recover  the  pur- 
chase price  of  the  lumlwsr  washed  away  from 
Seaman  &  Co.,  upon  the  theory  that  he  had 
delivered  the  406.000  feel  of  lumber  to  them  on 
the  date  of  the  contract  of  sale.  But  the  court 
held  that  "the  title  did  not  pass  until  measure- 
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ment  inspection,  and  actual  shipraent,'*  and 
then  only  as  to  the  amount  shipped,  and  that 
plaintiff,'  Miller,  had  to  bear  the  loss  of  such 
part  of  the  lumber  as,  not  having  been  meas- 
ured, inspected,  and  shipped,  was  carried  away 
by  the  flood.  But  this  case  is  not  an  authority 
for  the  contention  of  the  plaintiff  in  error  here. 
It  is  not  a  decision  that  "prices  f.  o.  b.  Omaha" 
is  equivalent  to  "delivery  f.  o.  b.  Omaha." 
The  principle  upon  which  the  case  rests  and 
was  decided  is  that  the  contract  of  sale  was  an 
executory  one,  and  that  no  title  to  the  lumber 
agreed  to  be  sold  passed  to  the  vendee  until  the 
lumber  was  measured  and  inspected. 

Plaintiff  in  error's  argument  that  delivery 
was  to  take  place  in  Omaha,  because  in  answer 
to  an  inquiry  of  his  vendee  the  plaintiff  in 
error  named  the  price  of  the  goods  at  that 
point,  is  not  sustained  by  any  authority  that  I 
have  been  able  to  -find.  On  the  other  hand, 
the  cases  in  which  the  question  has  been  pre- 
sented are  against  plaintiff  in  error's  conten- 
tion. One  of  these  cases  is  Star  Olass  Co.  v. 
Longley.  64  Qa.  576.  In  that  case  it  was  held 
that  if  the  seller,  upon  inquiry,  priced  goods  to 
the  buyer,  and  thereupon  the  buyer  ordered  at 
that  price,  and  the  seller  delivered  the  goods  to 
a  common  carrier,  consigned  to  the  buyer, 
there  was  a  complete  sale  at  the  price  named. 
In  Mee  v.  McNider,  109  N.  Y.  50O,  the  ven- 
dor resided  in  London,  and  the  vendee  in  the 
city  of  New  York.  By  the  contract  between 
the  parties  the  vendor  sold  to  the  vendee  500 
bags  of  cocoa  at  59  shillings  per  hundred- 
weight. These  59  shillings  per  hundrKi- 
weight.  by  the  terms  of  the  contract,  were 
"to  include  cost,  freight,  and  insurance;"  and 
it  was  held  that  the  title  of  the  vendee  to  the 
cocoa  vested  upon  its  delivery  on  board  ship 
for  transit  to  New  York.  There  is  no  differ- 
ence in  principle  between  this  case  and  the  one 
at  bar,  so  far  as  regards  the  terras  of  the  con- 
tract under  consideration.  Here  the  vendor 
agrees  to  sell  the  vendee  lumber  for  so  many 
dollars,  and  this  price  inclvdes  the  freight  from 
the  place  of  shipment  to  the  lumber's  destina- 
tion, and  by  the  contract  the  bills  of  lading  are 
to  be  sent  by  the  vendor  to  his  vendee,  Simpson 
&Co. 

Thus  far  we  have  considered  whether  it  was 
the  mutual  intention  of  the  parties  that  the  ti- 
tle to  the  lumber  sold  should  vest  in  the  vendees 
only  upon  its  arrival  and  delivery  at  Omaha; 
and  the  contract— the  correspondence — be- 
tween the  parties  does  not  Hfford  evidence  that 
such  was  their  intention,  but,  rather,  that  the 
thing  specially  negotiated  about  between 
the  parties  was  the  price  of  the  lumber,  and  the 
contract  does  not  allord  evidence  that  the  par- 
lies did  intend  that  the  delivery  of  the  lumber 
should  take  place  at  Omaha,  but  left  the  deliv- 
ery to  take  place  in  the  ordinary  manner  of  the 
delivery  of  eoods  by  a  vendor  when  ordered 
by  a  distant  vendee.  But  notwithstanding  the 
sale  of  this  lumber  by  Ncimeyer  &  Co.,  and  its 
delivery  to  a  carrier  consigned  to  their  vendee, 
Neimeyer  &  Co.  might  have  exercised  the/w< 
disponendi,  as  it  is  called  in  the  text  b<K)Ks, 
over  the  property  sold;  that  is,  Neimeyer&Co. 
might  have  retained  the  title  to  the  lumber 
shipped,  and  by  exercising  this  right  made  the 
carrier  of  this  lumber  their  bailee.  Schotiler. 
Pers.  Prop.  3d  ed.  ^  271,  and  cases  there  cited. 
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The  claim  of  the  plaintiff  in  error  here  is  that 
it  did  exercise  this  ju^diapojiendi,  and  that,  not- 
withstanding it  sold  the  lumber  to  Simpson  & 
Co.,  and  at  their  request  consigned  it  to  Dietz, 
iv  retained  the  title,  and  the  carrier  held  it  as 
its  bailee.  We  know  what  Neiraeyer  &  Co. 
did,  and  the  question  before  us  now  is  whether 
its  conduct  in  the  premises  authorizes  an  infer- 
ence that  notwichstandiDg  the  sale  and  the  ship- 
ment of  these  goods  it  intended  to  retain  title 
in  itself  until  their  arrival  in  Omaha.  Their 
intention  must  be  found  in  their  conduct,  and 
it  is  that  intention  that  we  are  now  in  pursuit 
of,  and,  for  the  purpose  of  ascertaining  it,  it  is 
our  duly  to  follow  every  trail,  however  dim 
and  tortuous  it  may  be,  which  leads  in  the  di- 
rection of  such  intention.  If  Neimeyer  &  Co. , 
at  the  time  of  the  shipment  of  these  goods,  in- 
tended to  reserve  in  themselves  the  title  thereto 
until  their  arrival  at  Omaha,  it  must  have  been 
because  by  so  reserving  the  title  they  desired 
to  make  themselves  sure  of  receiving  the  pay 
for  the  goods  sold  before  ihey  should  part  with 
them.  Certainly  they  wouUi  not  voluntarily, 
and  in  the  absence  of  a  coniiact  requiring  them 
to  do  so,  reserve  the  title  for  the  purpose  of 
suffering  the  loss  in  case  the  ^oods  should  be 
destroyed  in  transit.  But.  by  the  contract  of 
sale  between  Neimeyer  &  Co.  and  Simpson  & 
Co. ,  these  goods  were  not  sold  for  cash  on  de- 
livery, but  on  sixty  days'  time.  If  the  goods, 
then,  had  been  consigned  by  Neimeyer  &  Co. 
lo  Simpson  &  Co.  at  Dallas,  Texas,  the  fact 
that  they  were  sold  on  sixty  days'  time  would 
afford  a  presumption  that  the  seller  did  not  in- 
tend at  the  time  he  shipped  them  to  reserve  ti- 
tle in  himself  until  they  were  paid  for.  Again, 
it  is  to  be  remembered  that  Neimeyer  &  Co. 
did  not  sell  these  goods  to  Dietz,  their  con- 
signee, and  it  is  an  unreasonable  claim  on  the 
part  of  Neimeier  &  Co.  to  say,  in  the  face  of 
this  record,  that  they  sold  the  goods  to  Simp- 
son &  Co.  on  sixty  days'  time,  and  at  their 
request  consigned  them  to  Dietz,  and  yet  all 
the  time  intended  to  retain  the  title  to  these 
goods.  Are  we  to  understand  from  the  argu- 
ment of  Neimeyer  &  Co.  that  they  did  not  in- 
tend that  these  goods  should  be  delivered  to 
Dietz  until  sixtydays  from  the  date  of  their 
shipment?  At  the  time  Neimeyer  &  Co.  shipped 
these  goods  they  might  have  caused  themselves 
to  have  been  made  consignees  in  .the  bill  of 
lading,  and,  had  they  done  this,  then  their  con 
duct  in  so  doing  would  have  authorized  the 
presumption  that  they  thereby  intended  to  re- 
serve the  title  to  the 'goods,  and  that  the  car- 
rier held  them  as  their  bailee.  2  Soh outer, 
Pers.  Prop.  3d  ed.  ^  273,  and  cases  there  cited; 
Usher,  Sales,  §t;  228-280,  and  cases  there  cited; 
Newmark,  Sales.  t5  147,  and  cases  there  cited; 
Benjamin,  Sales,  p.  02,  where  the  rule  is  thus  con- 
cisely stated:  **  Where  goods  are  shipped,  and 
by  bill  of  lading  the  goods  are  delivered  to  the 
order  of  the  seller  or  his  agent,  the  seller  is 
prims  facie  deemed  to  reserve  the  right  of  dis- 
posal." Firat Nat.  Bank  v.  Crocker,  lit  Mass. 
163;  Merchants  Nat.  Bank  v.  Bangs,  102  Mass. 
291;  Setligson  v.  Pnilhrick,  30  Fed.  Rep.  600. 
But  Neimeyer  &  Co., at  the  time  they  shipped 
these  goods,  did  not  cause  them  to  be  consigned 
to  themselves,  to  their  agent,  or  to  their  order. 
On  the  contrary,  they  caused  these  goods  to  be 
consigned  to  Dietz,  the  vendee  of  their  vendee, 
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and  this  fact  authorizes  the  inference  that* it 
was  then  and  there  the  intention  of  Neimeyer 
&  Co.  that  the  title  to  the  goods  should  pass 
upon  their  delivery  to  the  carrier  for  transit  to 
their  vendee's  vendee.  Upon  this  subject  the 
cases  are  ail  one  way. 

In  Usher,  Sales  (S^  232).  it  is  said:  "If  the 
bill  of  lading  or  other  written  evidence  of  the 
delivery  to  a  carrier  be  taken  in  the  name  of 
the  consignee,  or  be  transferred  to  him  by 
indorsement,  this,  if  not  controlled  by  other 
evidence,  affords  the  strongest  proof  of  the  in- 
tention of  the  seller  not  to  retain  hi^  hold  on 
the  properly  after  it  is  taken  by  the  carrier,  as 
security  for  payment  of  the  price."  In  New- 
mark,  ^ales,  ^  152,  it  is  said:  "For  it  has  been 
declared  to  be  perfectly  well  settled  that  if  a 
consignor  in  such  a  case  wishes  to  prevent  the 
property  in  the  goods,  and  the  right  to  deal 
with  the  goods  while  at  sea,  from  passing  to  the 
consignee,  he  must,  by  bill  of  lading,  make  the 
goods  deliverable  to  his  own  order,  and  for- 
ward the  bill  of  lading  to  an  agent  of  his  own. 
And  if  he  does  not  do  that,  though  he  still  re- 
tains the  right  of  stopping  the  goods  in  transitu^ 
yet,  subject  lo  that  right,  the  property  in  the 
goods  and  the  right  to  the  possession  of  the 
goods  is  in  the  consignee." 

In  2  Schouler,  Pers.  Prop.  8d  ed.  §  264,  it  is 
said:  * 'Delivery  is  a  circumstance  often  con- 
sidered in  connection  with  the  appropriation  of 
specific  chattels  under  a  contract.  It  is  doubt- 
less well  established  as  the  rule,  both  in  Eng- 
land and  America,  that  where — all  other  things 
being  equal— a  seller  delivers  goods  to  the 
buyer,  or  to  a  carrier  by  order  of  the  buyer, 
the  appropriation  is  determined  beyond  his 
power  to  recall  it,  for  the  property  has  thus 
presumably  vested  in  the  buyer.  The  rule, 
however,  is  subject  to  the  principle  of  jus  dis- 
ponendi,  "But  the  delivery  of  goods  to  the 
buyer  or  his  agent,  or  to  some  carrier  for  him, 
is  a  palpable  act  of  appropriation  and  tender 
by  the  seller,  whose  intent,  thus  evinced,  to 
transfer  the  title  absolutely  to. the  buyer,  can 
hardly  be  disputed,  if  the  bill  of  lading  be  taken 
out  in  the  consignee's  name,  or  indorsed  over 
to  him  without  restriction."  And  the  same 
author,  in  ^  278,  uses  this  language:  "Now, 
supposing  the  seller,  in  sending  goods  by  a  ves- 
sel or  other  carrier,  to  have  taken  out  a  bill  of 
lading  or  similar  document,  a  new  circumstance 
is  presented.  The  rule  of  presumption  be- 
comes this:  That  the  carrier  thereby  agrees  to 
take  the  goods  as  bailee  for  the  i^erson  whose 
name  is  therein  indicated  as  the  one  for  whom 
the  goods  are  to  be  carried;  and,  this  bill  be- 
ing made  out  to  the  seller  or  order,  the  carri- 
er's engagement  is  prima  facie  to  carry  the 
goods  for  and  on  account  of  the  seller,  to  be 
delivered  to  him  in  case  it  should  not  be  as- 
signed or  indor.sed.  .  .  .  On  the  other  hand, 
takiner  out  the  bill  of  lading  in  the  buyer's  name 
affords  presumptive  evidence  on  the  seller's  part 
of  an  intent  to  transfer  the  title." 

In  Emery  v.  Irving  Nat,  Bank,  25  Ohio  St. 
360,  18  Am.  Rep.  299,  it  was  said:  "If  the 
consignment  be  made  by  a  vendor  lo  a  vendee, 
the  question  whether  the  consignor  reserved 
the^'7/«  disponendi  is  one  of  intention  to  be  gath- 
ered from  all  the  facts  and  circumstances  of 
the  transaction.  ...  On  such  question  of  in- 
tention, the  terms  of  the  bill  of  lading  are  to 


540 


Nrbrabka  Supreme  Couut. 


Mak.. 


be  taken  as  admissions  of  the  consignor,  and 
are  entitled  to  great  weight,  but  are  not  con- 
clusive." To  the  same  effect  are  Stravs  v.  Wes- 
ffel,  30  Ohio  St.  211;  Ilviney  v.  Wghy,  5  Wis. 
62;  Findi  v.  Mansfield,  97  Mass.  89;  Kline  v. 
^rtA;^,99Mass.  2o'6;  Stanton  v.  Eager,  16  Pick. 
467;  Prince  v.  Boston  <fe  L.  R.  Corp.  101  Mass. 
542,  100  Am.  Dec.  129;  Iliillifiay  v.  Hamilion, 
11  Wall.  560,  20  L.*  ed.  214;  Merchants'  Exch. 
Bank  v.  McGraw,  48  U.  S.  App.  55,  76  Fed. 
Rep.  930.  22  C.  C.  A.  622;  Webb  v.  Winter,  1 
Cal.  417;  Putnam  v.  TUlotson,  13  Met.  517; 
Orate  Y^Brien,  8  How.  429,  12  L.  ed.  1142; 
Qlidden  v.  Lucas,  7  Cal.  26;  Hope  Lumber  Co, 
V.  Foster  db  L.  Hardware  Co.  53  Ark.  196;  Rob 
inson  v.  Pogue,  86  Ala.  257. 

A.  J.  Neimeyer,  the  president  of  Neimeyer 
&  Co.,  testified"^ on  the  trial  of  this  case,  and,  on 
the  subject  of  the  delivery  of  the  lumber,— that 
is,  whether  its  delivery  to  his  vendee,  Simpson 
&  Co.,  was  to  take  place  at  Omaha  or  at  the 
place  of  shipment,— said: 

Q.  Who  were  you  looking  to  for  the  payment 
of  this  lumber? 

A.  When  ihe  delivery  was  made, — when  we 
commenced  shipping, — we  looked  to  Simpson 
&  Perkins,  of  course. 

Q.  Did  you  consider  when  you  delivered  to 
the  railroad  company  you  had  complied  with 
the  terms  of  the  agreement  between  you  and 
Simpson  under  which  you  sold? 

A,  We  would — 

Q.  I  ask  you  the  simple  question,  Did  you 
not  consider,  when  you  delivered  this  lumber 
to  the  railroad  company  at  Waldo,  you  had 
fully  performed  your  contract  with  Simpson  & 
Co.? 

A,  As  far  as  delivering  the  lumber  was  con- 
cerned. 

Here,  then,  is  the  president  of  the  plaintiff 
in  error  admitting  on  oath  that  he  understood 
he  had  complied  with  his  contract  with  Simp- 
son &  Co.  when  he  delivered  the  lumber  they 
ordered  on  board  the  cars  at  the  place  of  its 
shipment.  In  other  words,  he  admits  that  it 
was  his  intention  that  delivery  of  this  lumber 
to  Simpson  &  Co.  should  take  place  when  it 
was  put  on  board  the  cars  at  Waldo.  Thus  far 
no  act  of  Neimeyer  &>  Co.,  in  the  sale  and  ship- 
ment of  this  lumber,  evinces  an  intention  on 
their  part  to  retain  title  to  the  lumber  in  them- 
selves until  its  arrival  at  Omaha;  but  every  act 
of  theirs  authorizes  the  presumption  that  they 
never  entertained  such  an  intention,  but,  on  the 
contrary,  intended  the  delivery  of  the  goods  to 
take  place  in  the  usual  and  ordinary  manner  of 
delivery  of  goods  ordered  by  a  party  at  a  dis- 
tance, namely,  by  a  delivery  to  a  carrier  for 
transit  to  such  a  buyer.  But  by  the  contract 
between  Neimeyer  &  Co.  and  Simpson  &  Co. 
the  former  were  to  pay  the  freight  on  this  lum- 
ber from  its  place  of  shipment  to  Omaha,  and 
it  is  insisted  that  this  fact  overturns  all  the 
other  presumptions  which  Neimeyer  &  Co.'s 
conduct  raises  against  them,  that  the  title  did 
pass  on  delivery  to  the  carrier  at  Waldo,  and 
affords  conclusive  evidence  that  they  retained 
the  title  in  the  goods  shipped,  and  that  the  car- 
rier held  them  as  their  bailee.  We  have  been 
cited  to  no  case,  nor  do  we  think  one  can  be 
found,  which  holds  that  the  payment  of  freight 
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by  a  vendor  is  conclusive  evidence  that  he 
thereby  intended  to  retain  the  title  in  the  goods, 
or  that  the  delivery  of  the  goods  was  to  lake 
place,  not  at  their  point  of  shipment,  but  at 
their  destination.  It  is  not  doubted  that  a 
vendor  might,  by(express  contract,  agree  to  de- 
liver goods  at  their  place  of  destination,  and  that 
this  contract  would  control ;  but  it  is  not  claimed 
that  any  such  express  contract  exists  here.  The 
claim  here  is  that,  because  the  vendor  paid  the 
freight,  this  fact  is  conclusive  evidence  that  he 
retained  the  title.  It  may  be  safely  conceded 
that  the  payment  of  freight  by  the  vendor  is  a 
circumstance  which  affords  some  evidence  that 
the  vendor  intended  to  retain  the^w*  dittponendi 
of  the  goods  shipped,  but  it  is  not  conclusive; 
and  there  is  no  case,  we  repeat,  which  holds 
that  it  is,  unless  it  be  a  case  in  Illinois,  to  be 
presently  noticed.  The  cases,  and  all  the  cases, 
upon  the  subject,  are  to  the  effect  that  the  pay- 
ment of  the  freight  by  the  vendor  is  evidence 
of  an  intention  upon  his  part  to  retain  title  in 
the  goods.  See  the  rule  stated  and  the  author- 
ities cited  in  Benj.  Sales,  p.  87. 

In  Betine  v.  Edwards,  tOl  111.  138,  it  ia 
said  in  the  syllabus;  "Where  a  contract  for 
the  sale  and  delivery  of  personalty  .  .  . 
expressly  provides  that  it  is  to  be  shipped  by 
the  seller  to  the  place  of  business  of  the  pur- 
chaser, at  the  expense  of  the  seller,  the  place 
of  delivery  is  the  business  place  of  the  pur- 
chaser, and  any  loss  on  the  way  must  fall 
upon  the  seller."  In  that  case  a  seller  of  milk 
lived  in  Dundee,  Illinois,  and  the  purchaser 
lived  at  Chicago.  The  seller  sued  the  pur- 
chaser to  recover  for  the  price  of  milk  which 
he  claimed  to  have  sold  and  delivered  to  him. 
The  purchaser  interposed  a  defense  to  the 
action  and  set-off  based  on  this  state  of  facts: 
He  claimed  that  he  bad  been  buying  milk 
from  the  plaintiff  for  some  five  years;  that 
the  milk  was  shipped  in  what  both  parties 
supposed  to  be  eight-gallon  cans,  but  that  as  a 
matter  of  fact  the  cans  did  not  hold  eight  gal- 
lons; that,  in  consequence  of  the  mistake  as  to 
the  capacity  of  the  cans,  he  had  overpaid  the 
milk  seller.  On  the  trial  the  district  court 
refused  to  .give  to  the  jury  the  following  in- 
struction: **The  jury  are  instructed  that  if 
they  believe,  from  the  evidence,  that  during 
the  five  years  immediately  prior  to  the  com- 
mencement of  this  suit  the  defendant  pur- 
chased milk  of  the  plaintiff  by  the  gallon,  to 
be  shipped  from  Dundee  to  Chicago,  and  that 
the  plaintiff  agreed  to  pay  the  freight  on  such 
milk,  and  that  nothing  was  said  by  either  the 
plaintiff  or  defendant  in  regard  to  its  place  of 
delivery,  then  the  law  makes  Chicago  the  place 
of  delivery."  The  supreme  court  held  that 
this  instruction  should  have  been  given,  thus 
ruling  in  fact  that  the  payment  of  freight  by 
the  seller  of  the  milk  made  the  place  of' deliv- 
ery, Chicago,  the  destination  of  the  milk. 
We  are  unable  to  see  how  the  place  of  the  de- 
livery of  this  milk  was  material  in  that  action, 
as  the  only  two  questions  litigated  were  (1)  a 
question  of  fact  as  to  whether  the  milk  cans 
were  short  in  capacity;  and  (2)  a  question  of 
law,  if  the  cans  were  deficient  in  capacity, 
whether  the  purchaser  could  set  off  overpay- 
ments against  what  he  was  owing.  The  court 
in  support  of  its  decision  cites  Dunlop  v.  Lam- 
bert, 6  Clark  &  F.  600.     But  in  that  case  Xh» 
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seller  of  the  property  did  not  pay  the  freight. 
The  vendee  paid  it,  and  the  case,  therefore,  is 
not  authority  for  the  conclusion  reached  by 
the  supreme  court  of  Illinois.  Furthermore, 
if  the  Illinois  case  is  to  be  regarded  as  holding 
that  the  payment  of  freight  by  the  vendor  is 
conclusive  evidence  that  he  retained  title  to  the 
goods  shipped  while  in  transit,  or,  in  other 
words,  that  such  payment  of  the  freight  made 
the  delivery  take  place  at  the  destination  of  the 
goods,  then  the  case  stands  alone. 

A  case  exactly  in  point  here,  and  against  the 
contention  of  plaintiff  in  error,  is  Tregelles  v. 
Sewell,  7  Hurlst.  &  N.  574.  In  that  case  the 
plaintiff  sold  "300  tons  of  old  bridge  iron  rails, 
at  £o,  14s.  6d.  per  ton,  to  be  delivered  at  Har- 
burgh,  cost,  freight,  and  insurance."  Pay- 
ment was  to  be  made  for  the  rails  in  London, 
less  the  freight,  upon  delivery  to  the  purchaser 
of  the  bill  of  lading  for  the  rails  and  a  policy 
of  insurance;  and  it  was  held  that  the  true 
construction  of  the  contract  was  that  the 
vendor  was  not  to  make  delivery  of  the  rails 
at  Harburgh.  but  only  to  ship  them  to  that 
place  at  his  own  cost  free  of  any  charge  to  the 
vendee,  and  that  the  property  in  the  rails 
passed  to  the  vendee  on  the  delivery  to  him  of 
the  carrier's  bill  of  lading  and  the  policy  of  in- 
surance. In  Dawes  v.  Peck,  8  T.  U.  380,  it 
was  ruled  that  "if  the  consignor  of  goods  deliv- 
er them  to  a  particular  carrier,  by  order  of  the 
consignee,  and  they  be  afterwards  lost,  the 
consignor  cannot  maintain  an  action  against 
the  carrier  for  the  loss,  althougii  he  paid  for 
bookii'g  the  goods."  In  Kinff  v.  Meredith,  2 
Campb.  639,  the  vendor  sold  a  quantity  of 
brandy  and  wine,  and  delivered  it  to  a  carrier 
to  be  conveyed  to  the  vendee,  the  vendor  pay- 
ing the  freight.  The  goods  never  reached  the 
vendee.  His  defense  was  that  the  tftle  to  the 
goods  remained  in  the  vendor,  and  that  this 
was  evidenced  by  the  fact  that  he  paid  the 
freight.  But  the  court  said:  "  As  soon  as 
goods  are  delivered  to  a  carrier,  they  are  at  the 
risk  of  the  purchaser,  although  the  carrier  be 
paid  by  the  vendor."  In  McLaug?ilin  v. 
Marston,  78  Wis.  670,  it  was  ruled  that  where 
a  customer  has  a  continuing  contract  with  a 
wholesale  merchant  to  ship  on  order  coffee, 
freight  prepaid,  and  during  the  continuance 
of  such  contract  gives  a  written  order  to  "ship 
at  once  ten  cases  coffee,'*  which  is  done,  the 
seller  prepaying  the  freight,  and  five  cases  of 
the  coffee  are  attached  by  a  creditor  of  the 
purchaser  before  delivery  to  him  by  the  car- 
rier, it  is  a  question  for  the  jury  whether  the 
coffee  was  to  be  delivered  by  the  seller  at  the 
purchaser's  place  of  business  or  to  the  carrier 
only.  In  Havens  v.  Grand  Island  Light  dh 
Fuel  Co.  41  Neb.  158,  the  vendor  sold  to  his 
vendee  ".  .  .  coal  at  $9.85  per  ton,  f.  o.  b. 
Grand  Island;"  and  it  was  in  effect  held  that 
the  fact  that  the  price  at  Grand  Island  in- 
cluded freight — *.  e.,  the  vendor  paid  freight 
— was  a  circumstance  affording  some  evidence 
that  the  coal  was  to  be  delivered  at  Grand 
Island.  But  the  case  does  not  hold  that  the 
vendor's  paying  freight  is  conclusive  evidence 
of  delivery  at  destination.  Wagner  v.  Breed, 
29  Neb.  720,  is,  however,  decisive  of  the  ques- 
tion under  consideration,  and  against  the  con- 
tention of  the  plaintiff  in  error.  In  that  case 
Wagner  was  a  wholesale  dealer  in  beer,  and 
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resided  in  Rock  Island,  Illinois.  Breed  was  a 
dealer  in  beer  in  Hastings,  Nebraska.  Wagner 
sold  and  shipped  to  Breed  large  quantities  of 
beer,  and  paid  the  freight  from  Rock  Island  to 
Hastings.  He  took  Breed's  note,  secured  bv 
mortgage,  for  the  beer  furnished  him,  and  thfs 
suit  was  brought  to  foreclose  that  mortgage. 
Breed  defended  the  action  upon  the  ground 
that  Wagner  had  no  license  to  sell  intoxicating 
liquors  in  the  state  of  Nebraska;  that  the  con- 
sideration for  the  note  in  suit  was  beer  sold 
and  delivered  by  him  (Wagner)  to  him  (Breed), 
and  that  the  delivery  took  place  at  Hastings, 
Nebraska;  and  that,  therefore,  Wagner  could 
not  enforce  the  note  and  mortgage.  And  the 
district  court  ruled  that  the  delivery  of  the 
beer  furnished  by  Wagner  to  Breen  took  place 
in  Hastings,  Nebraska;  that  the  note  and 
mortgage  were  unenforceable,  and  dismissed 
Wagner's  action.  On  appeal  to  this  court  the 
decree  of  the  district  court  was  reversed,  this 
court  holding  that,  notwithstanding  the  fact 
that  Wagner  paid  the  freight  on  the  beer  from 
Rock  Island,  Illinois,  to  Hastings,  Nebraska, 
the  delivery  of  the  beer  took  place  in  Rock 
Island,  Illinois.  In  this  case  the  only  evi- 
dence on  the  subject  that  the  delivery  of  the 
beer  took  place  in  Hastings  was  the  fact  that 
Wagner  paid  the  freight  thereon.  This  case, 
then,  is  a  solemn  adjudication  of  this  court 
that  the  mere  fact  that  a  vendor  pays  the 
freight  is  of  itself  not  sufficient  evidence  to 
overthrow  the  presumption  that  where  a  pur- 
chaser orders  goods  from  a  distant  seller,  and 
he,  in  pursuance  of  the  order,  delivers  the 
goods  to  a  carrier  for  shipment  to  the  vendee, 
such  delivery  is  a  delivery  to  the  vendee,  and 
that  his  title  at  once  attaches.  To  the  same 
effect  is  Mee  v.  McNider,  109  N.  Y.  500. 

Conceding,  then,  that  Neimeyer  &  Co.'a 
paying  the  freight  on  the  lumber  in  contro- 
versy raises  the  presumption  that  they  retained 
title  to  the  lumber  while  it  was  in  transit,  and 
that  its  delivery  was  to  take  place  at  Omaha, 
we  think  the  district  court  was  right  in  hold- 
ing that  the  effect  of  this  presumption  was  de- 
stroyed by  the  other  evidence  in  the  case. 
Whether  the  delivery  of  this  lumber  took 
place  at  Waldo  or  Omaha  was  a  question  of 
fact  for  the  trial  court  sitting  without  a  jury. 
That  fact  was  to  be  determined  from  the 
intention  of  the  vendor,  and  this  intention  was 
to  be  ascertained  from  all  the  facts  and  cir- 
cumstances in  evidence  in  the  case.  But, 
when  the  district  court  came  to  weigh  and  con- 
sider the  conduct  of  the  vendor,  it  had  before  it 
a  sale  and  shipment  made  by  a  vendor,  in  the 
ordinary  manner,  of  goods  ordered  by  a  dis- 
tant buyer,  the  contract  specially  referring 
only  to  quality,  quantity,  and  price  of  the 
goods;  the  contract  containing  nothing  in  ref- 
erence to  the  place  where  the  goods  were  to  be 
delivered;  the  sale  made  by  one  party,  and  the 
goods  shipped  to  his  vendee;  a  sale  made  on  60 
days'  time;  the  vendor  taking  a  bill  of  lading 
from  the  initial  carrier,  in  which  neither  he  nor 
his  agent  was  named  as  consignee  of  the  goods, 
and  which  by  his  contract  was  to  be  sent  to 
his  vendee,  Simpson  &  Co.,  and  in  which  bill 
of  lading  the  vendee  was  named  as  consignee: 
the  evidence  of  the  plaintiff  in  error  that,  in  so 
far  as  delivery  of  the  lumber  was  concerned, 
he  understood  that  he  had  complied  with  his 
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contract  with  Simpson  &  Co.  when  he  de- 
livered the  lumber  to  a  carrier  at  Waldo  for 
transit  to  their  vendee,  and  that  the  lumber 
was  sold  to  Simpson  &  Co.,  and  the  seller 
looked  to  Ihem  to  pav  for  it.  From  these 
facts,  and  each,  one  of  them,  the  law  raised 
the  presumption  that  the  delivery  of  the  ^oods 
took  place  and  the  title  vested  in  the  vendee 
when  the  goods  were  delivered  to  the  initial 
carrier.  Against  all  these  presumptions  stood , 
and  stands,  singly,  the  fact  that  the  vendor 
paid  the  freight. 

The  district  court  was  of  opinion,  and  in 
that  opinion  we  entirely  concur,  that  the  pre- 
sumption that  the  title  remained  in  the  ven- 
dor because  he  paid  the  freight  was  over- 
thrown by  the  other  facts  in  evidence  in  the 
case  and  the  presumptions  which  flowed 
therefrom. 

2.  Tnis  brings  us  to  the  considepation  of  the 
question  of  Neimeyer  &  Co.'s  right  to  stop  these 
goods  in  transitu  because  of  the  insolvency  of 
their  vendee,  Simpson  &  Co.  In  order  that  a 
vendor  may  exercise  the  right  of  stoppage  in 
transitu  of  goods  sold,  they  must,  at  the 
time,  be  in  the  possession  of  some  person 
intervening  between  the  vendor  who  has  parted 
with  and  the  purchaser  who  has  not  yet  re- 
ceived them;  that  is,  they  must  be  in  transit 
from  the  vendor  to  his  immediate  vendee.  In 
the  case  at  bar  we  have  already  seen  that  Nei- 
meyer &  Co.,  the  vendors  of  these  goods,  de- 
livered them  at  Waldo,  Arkansas,  to  their 
vendee,  Simpson  &  Co.:  and  when  the  goods 
left  Waldo.  Arkansas,  for  Omaha,  Nebraska, 
they  were  in  transit,  not  from  their  original 
vendors,  Neimeyer  &  Co.,  to  their  orit^inal 
vendee,  Simpsoii  &  Co.,  but  from  Simpson  & 
Co.,  who  had  become  vendors  of  the  goods,  to 
their  vendee,  Dietz.  The  sale  of  these  goods 
by  Neimeyer  &  Co.  to  Simpson  &  Co.,  and  their 
delivery  to  the  latter  at  Waldo  consigned  to 
Simpson  &  Co.'s  vendee,  Dietz,  was,  in  effect, 
the  same  as  if  Neimeyer  &  Co.,  after  selling 
the  goods,  had  shipped  and  delivered  them 
to  Simpson  &  Co.  at  Dallas,  Texas,  and  they 
had  then  sold  and  shipped  them  to  Dietz. 
So  that  the  question  is.  May  a  vendor  of  goods 
exercise  the  right  of  stoppage  in  transitu  after 
they  have  been  received  and  sold  by  his  im- 
mediate vendee  and  are  in  transitu  to  that 
vendee's  vendee?  We  think  that  all  the  au- 
thorities answer  this  question  in  the  negative. 
In  1  Jones,  Liens,  §  870,  it  is  said:  "The 
right  [that  is,  to  stop  goods  in  transitu]  can 
be  exercised  only  by  one  who  holds  the  rela- 
tion of  vendor  to  the  consignee.  If  one  buys 
goods  And  directs  his  vendor  to  coDsic:n  them 
to  a  customer  of  his  own  with  whom  the 
vendor  has  no  privity,  and  the  vendor  ac- 
cordingly ships  the  goods  to  such  third  per 
son,  he  cannot  stop  them  in  transitu  to  him 
upon  the  insolvency  of  his  immediate  pur- 
chaser." A  case  precisely  in  point  here  is 
Memphis  db  L.  R.  R.  Co.  v.' Freed,  38  Ark.  614. 
In  that  case  Freed  was  a  merchant  at  Dar- 
danelle,  and  ordered  of  Walker  Bros.  &  Co., 
at  St.  Louis,  a  bill  of  goods.  The  latter 
transmitted  the  order  to  Lehman  &  Co.,  at 
New    Orleans,    with  directions  to  ship    the 

foods  to  Freed,  and  send  the  invoice  and 
ill  of  lading  to  them  (Walker  Bros.). 
This  was  all  done.  While  the  goods  were 
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in  transitu  from  New  Orleans  to  Freed, 
Walker  Bros.  &  Co.  failed,  and  Lehman  & 
Co.,  claiming  to  exercise  the  right  of  stofv 
page  in  transitu,  demanded  and  received 
from  the  carrier  the  goods.  Freed  then  sued 
the  railway  company  for  the  value  of  the 
goods,  claimimg  that  he  was  the  vendee  of 
Walker  Bros.  &  Co.,  and  not  the  vendee  of 
Lehman  &  Co.,  but  merely  their  consignee, 
and  that  there  was  no  privity  of  contract  be- 
tween him  and  Lehman  &  Co.,  and  therefore, 
as  against  him,  thev  had  no  right  to  stop  the 
goods  in  transit.  And  the  court  held  the  rail- 
way company  liable  to  Freed  for  the  value  of 
the  goods.  To  the  same  effect  are  RottUy  v. 
Bigeloic,  12  Pick.  306,  23  Am.  Dec.  607;  Eaton 
V.  Cook,  32  Vt.  58:  Noble  v.  Adania,  7  TaunL 
59.  We  think,  therefore,  that  the  insolvencv 
of  Simpson  &  Co.  did  not  invest  Neimeyer  i 
Co.  with  the  right  to  stop  these  goods  in  tran- 
sit, nor  render  the  railway  company  liable  to 
Neimeyer  &  Co.,  for  delivering  them  to  Dietz. 
the  consignee  thereof,  since  Dietz  was  not  the 
vendee  of  Neimeyer  &  Co.,  but  their  con- 
signee merely;  he  was  the  vendee  of  Simpson 
&  Co.  The  only  transit  of  these  goods  that 
took  place,  as  between  Neimeyer  &  Co.  and 
Simpson  &  Co.,  was  the  transit  ihat  ocenrred 
of  the  goods  between  the  lumber  yard  m 
Waldo,  Arkansas,  and  the  railway  cars  at  that 
station;  and  when  the  goods  were  delivered  to 
the  carrier  there,  and  billed  to  Dietz,  it  was 
the  same  as  a  sale  and  delivery  of  the  goods  at 
that  place  to  Simpson  &  Co. ,  and  a  resale  and 
redelivery  of  the  goods  there  by  Simpson  & 
Co.  to  Dietz. 

3.  But  it  is  insisted  by  counsel  for  the  plain- 
tiff in  error  that  this  judgment  must  be  re- 
versed because  of  the  condition  of  the  plead- 
ings. This  we  will  now  proceed  to  notice. 
Neimeyer  &  Co.  in  their  petition  alleged  "that 
on  or  about  the  8th  day  of  January,"l892,  the 
plaintiff  agreed  to  sell  unto  Simpson,  Perkins, 
&  Co.,  of  Dallas,  Texas,  seventeen  car  loads 
of  lumber  of  the  plaintiff's  manufacture  at  its 
mills  in  Waldo,  Arkansas,  to  be  delivered  at 
Omaha,  Nebraska,  free  of  freight  on  board 
the  cars  at  Omaha,  Nebraska,  for  the  sum  of 
13,432.96,  less  the  freight  from  Waldo,  Ar- 
kansas, to  Omaha,  Nebraska."  The  railway 
company,  answering  this  allegation  of  the 
petition,  used  the  following  language:  **Il  ad- 
mits that  the  plaintiff  agreed  to  and  did,  on  the 
date  stated,  sell  to  Simpson  &  Co.,  of  Dallas, 
Texas,  seventeen  car  loads  of  lumber  as 
therein  alleged."  Now,  it  is  said  by  the 
plaintiff  in  "error  that  the  railway  company, 
by  this  answer,  has  admitted  that  the  delivery 
ot  the  lumber  in  controversy  was  to  lake  place 
in  Omaha,  Nebraska.  If  the  foregoing  quota- 
tion from  the  pleadings  was  all  they  contained 
upon  the  subject,  we  should  feel  obliged  to  re- 
verse this  case  because  of  this  admission  in  the 
answer.  But  the  answer  of  the  railway  com- 
pany, in  addition  to  the  admission  just  quoted, 
sets  out  the  contract  between  Simpson  &  Co. 
and  Neimeyer  &  Co.  in  full;  and  Neimeyer  & 
Co.,  in  their  reply  to  this  answer,  admit  that 
the  contract  between  them  and  Simpson  &  Co., 
pleaded  by  the  railway  company  in  its  an- 
swer, is  the  actual  contract  made  between  those 
parties.  Neimeyer  &  Co.,  by  their  reply,  have 
admitted  that  the  contract  existing  between 


1898. 


A.  J.  Neimeter  Lumber  Co.  v.  Burlington  &  M,  R.  R.  Co. 


543 


tbem  and  Simpson  &  Co.  was  not  the  contract 
which  they  pleaded  in  their  petition,  but  the 
contract  set  up  in  the  railway  company's  an- 
swer; and  the  question  litifrated  in  the  district 
court  was  as  to  the  proper  construction  of  the 
contract  pleaded  in  the  answer  and  admitted 
to  be  the  contract  by  the  reply.  Under  these 
circumstances,  we  do  not  think  this  judgment 
should  be  reversed  because  of  the  admission 
made  by  the  railway  company  in  its  answer. 
The  judgment  of  i/ie  District  Court  is  right, 
arid  is  affirmed. 

Harrison.  Ch.  J.,  and  Sullivan.  J.,  and 
Irvine  and  R^an*  CC: 

We  concur  in  the  conclusion  reached  by 
Commissioner  Hagan,  on  the  ground  that,  con- 
ning, for  the  purposes  of  this  case,  that  the 
use  of  the  expression,  "Prices  f.  o.  b.  Omaha," 
mi^ht  of  itself  afford  a  presumption  that  the 
delivery  was  to  be  made  at  Omaha,  and  that 
title  should  there  pass,  the  other  evidential 
facts  were  suflicieDt  to  ground  an  inference 
that  title  should  pass  at  the  place  of  shipment, 
and  the  question  being  one  of  fact,  the  finding 
is  sustained  by  the  evidence. 

Norval,  J.,  dissenting: 

I  do  not  concur  in  the  judgment  just  ren- 
dered. There  is  no  controversy  as  to  the  ma- 
terial facts.  Simpson,  Perkins,  &  Co.  were 
wholesale  dealers  in  lumber  at  Dallas,  Texas, 
from  whom  said  Dietz,  without  plaintiff's 
knowledge,  before  January  8,  1892,  ordered 
twenty  cars  of  lumber,  to  be  delivered  to  him- 
self at  Omaha.  Simpson,  Perkins,  &  Co.  there- 
upon sent  a  letter,  inclosing  order  for  the  twentv 
cars  of  lumber,  to  the  plaintiff,  the  A.  J.  Nei- 
meyer  Lumber  Company,  at  Waldo,  Arkan- 
sas.   The  letter  is  as  follows: 

Dallas,  Texas,  Jan.  8,  1892. 
A.  J.  Neimeyer  Lumber  Company,  Waldo, 

Ark. — 

Gentlemen:  We  received  your  stock  sheet 
some  time  since,  and  herewith  send  you  two 
orders,  which  you  will  find  are  very  nice  ones. 
Please  name  your  figures  as  low  as  possible  on 
these  orders.  Kindly  advise  us  how  you  are 
fixed  for  clear  flooring  and  finished  stuff,  and 
we  mav  hand  you  some  orders  at  an  early 
date.  Also  inclose  us  your  lowest  f.  o.  b. 
price  list. 

Yours  very  truly,  Simpson,  Perkins,  &  Co. 

The  orders  inclosed  in  said  letter  were  alike, 
except  as  to  number  of  cars  and  kind  of  lum- 
ber, and  read  as  follows: 

Dallas,  Texas.  Jan,  8,  1892. 
A.  J.  Neimeyer  Lumber  Co. ,  Waldo,  Ark. : 
Ship    to   C.  N.    Dietz,  Omaha,    Neb.,  via 

R  R.,  care R.  R.,  rate  22  [here 

follow  the  number  of  cars  and  description  of 
lumber  required],  as  soon  as  you  can.  If  for 
any  reason  you  cannot  ship  promptly,  advise. 
Please  always  send  bill  of  lading  and  invoice 
to  us  at  Dallas. 

Yours  truly,  Simpson,  Perkins,  &  Co. 

On  January  9,  1892,  the  plaintiff  sent  the 
following  reply: 
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Waldo,  Ark.     St.  Louis,  Jan.  9,  1892. 
Messrs.  Simpson,    Perkins,    &    Co.,    Dallas, 

Tex.— 

Gentlemen:  Your  valued  orders  of  Janu- 
ary 8th  received  and  filed  for  prompt  ship- 
ment, with  the  exception  of  two  items.  '  The 
2x4  20  ft.  and  2x12—20  we  have  not  now  in 
stock.     We  have  filled  orders  as  follows: 

One  car  2x10—12.  No.  1  common,  S.  1.  S.  1.  E.  $13  OO 

"  2x10-14,  ••  "  "  »»  13  OO 

*♦  2x10-18,  "  "  '»  *•  13  OO 

**  2x10-18,  "  "  *»  »*  U  00 

"  2x10-20,  *•  "  »'  "  14  00 

"  2x12-12,  "  »♦  "  "  13  25 

"  2x12-14,  **  "  "  "  13  26 

»*  2x12-16,  "  *»  "  '*  13  25 

»*  2x12-18,  "  "  *'  *•  14  26 

Prices  f.  o.  b.  Omaha,  Kebraska. 

Also: 

Two  cars  2x4—12,  No.  1  oommoo,  8. 1.  8. 1.  B.  $13  00 

"        2x4-14,    "  "  "  "      13  00 

"       .2x4-16,    *•  *'  **  '*      13  00 

2x4-18,    *'  •*  "  "      14  00 

Prices  f.  o.  b.  Omaha,  Nebraska. 

Also: 
On  flooring  we  beflf  to  name  you  price,  f. 

o.b.  WaWo,  Ark $15  30 

On  finish  lumber  S.  2  8.,  1x4,  and  1st  and  2Dd..  15  80 

1x8, 10  and  12,  1st  and  2nd 16  80 

lVix8. 10  and  12,  latand2nd 19  80 

1^x8, 10  and  12.  l8tand2nd 20  80 

2x6-8, 10  and  12.  l8t  and  2nd 21  80 

1-inch  Star  Finish,  $8.00  less  than  1st  and 
2nd. 

Ih  li.  and  2  inch  Star  Finish,  $4.00  less 
than  Ist  and  2nd  clear. 

Trusting  that  these  figures  will  be  satis- 
factory to  you,  assuring  you  that  our  material 
is  well  manufactured,  and  we  feel  confident 
we  can  please  you,  we  solicit  your  trade  in 
our  hne.  Awaiting  your  further  commands, 
and  thanking  you  for  the  orders,  we  remain, 
Yours  truly, 

A.  J.  Neimeyer.  Lumber  Co., 
by  E.  B.  Eckhard. 

Plaintiff,  in  compliance  with  the  contract 
contained  in  the  foregoing  letters,  sold  to 
Simpson,  Perkins,  &  Co.  seventeen  of  the 
twenty  cars  of  lumber  so  ordered,  and  shipped 
the  same  from  Waldo,  Arkansas,  consigned  to 
C.  N.  Dietz,  at  Omaha,  on  different  dates  be- 
tween January  15,  1892,  and  January  21,  the 
same  year.  The  cars  of  lu  m ber  were  deli  vered 
for  shipment  to  the  St.  Louis  &  Southwestern 
Railway  Company  at  Waldo,  Arkansas,  by 
which  company  they  were  delivered  to  a  con- 
necting carrier,  and  by  the  latter  delivered  to 
the  defendant  company,  to  be  transported  to 
Omaha,  this  state,  for  delivery  to  the  consignee, 
Dietz.  Invoices  of  the  lumber  were  made  by 
plaintiff,  and  sent  to  Simpson,  Perkins,  & 
Co.,  Dallas,  Texas.  After  the  delivery  of 
cars  for  shipment,  and  before  they  had  reached 
their  destination,  Simpson,  Perkins,  &  Co. 
failed  without  having  paid  for  the  lumber. 
Thereupon  plaintiff  notified  the  initial  carrier 
to  stop  the  delivery  of  the  cars  to  Dietz,  and 
the  defendant  likewise  received  similar  no- 
tice after  a  portion  of  the  lumber  had  been  re- 
ceived by  the  consignee,  but  before  at  least 
eleven  cars  had  reached  their  destination. 
Plaintiff  demanded  from  defendant  that  the- 


544 


Nebraska  Supbbmb  Coubt. 


Mab., 


remaining  cars  of  lumber  be  delivered  to  it, 
with  which  request  the  company  refused  to 
comply,  but  delivered  the  same  to  Dietz. 
Thereupon  this  suit  was  brought  for  the  value 
of  the  lumber,  less  freight.  The  bills  of 
lading  were  issued  by  the  initial  carrier  to 
plainiiflf;  which  were  retained  by  the  latter, 
and  were  never  sent  or  delivered  to  either  the 
consignee  or  to  Simpson.Perkius,  &  Co.  The 
shipments  already  mentioned  constituted  the 
•only  transactions  between  said  firm  and  plain- 
tiflp.  The  latter  knew  nothing  about  the  deal 
between  Simpson,  Perkins,  &  Co.  and  Dietz, 
and  had  no  knowledge  as  to  how  or  why  the 
lumber  was  to  be  sent  to  Dietz,  except  that 
the  orders  so  directed  the  shipping  to  be  made. 
A.  J.  Neimeyer,  president  and  manager  of 
'  plainiff's  company,  testified,  on  direct  exam- 
ination, concerning  the  meaning  of  the  words, 
''Prices  f.  o.  b  Omaha,"  as  used  in  the  cor- 
respondence above  set  out,  that  the  "initials 
*f.  o.  b.'  have  a  well  understood  meaning 
among  railroad  men  and  shippers.  They  mean 
•free  on  board  at  the  point  of  delivery.'"  If  we 
we  say  'f.  o.  b.  Omaha,'  that  means  that  is 
the  price  delivered  at  Omaha."  The  witness 
•on  cross-examination  further  testified  that : 

Q,  Now,  this  ''f.  o.  b."  means  simply  the 
the  price  at  the  place  named,  does  it  not? 

A.  We  agree  to  deliver  the  lumber  at  that 
price  at  the  point  of  destination. 

Q.  Do  you  agree  to  ship  the  lumber  to  the 
consignee  at  your  own  risk? 

A.  Yes,  sir. 

Q.  You  assume  the  risk? 

A.  We  assume  the  risk.  If  there  is  any 
damage  in  transit,  we  look  to  the  railroad 
company. 

Q.  That  is  your  understanding  of  those 
terms? 

A  Yes,  sir. 

Q.  Isn't  it  your  understanding,  Mr.  Nei- 
meyer, that  "f .  0.  b."  simply  means  the  price 
to  the  consignee  or  the  purchaser  at  a  certain 
place? 

^.  No,  sir. 

Q.  It  is  a  form  of  expression  of  where  the 
delivery  shall  be  made, — is  that  your  under- 
standing? 

A,  That  is  our  understanding;  and  the 
price,  of  course,  attached  to  it. 

Q.  Don't  you  know,  as  a  matter  of  fact,  that 
in  railroad  parlance  the  term  "f.  o.  b."  has  no 
reference  to  the  question  of  delivery,  but 
purely  the  question  of  price? 

A.  In  railroad  parlance. 

Q.  And  in  business  parlance? 

A.  We  do  not  consider  it  so. 

Q.  What  does  the  general  public  consider 
it? 

A.  Men  in  similar  business  do  not  consider 
it  so  either.     .     .    . 

Q,  I  ask  you  the  simple  question.  Did  you 
not  consider,  when  you  delivered  to  the  fail- 
road  company  at  Waldo,  you  had  fully  per- 
formed your  contract  with  Perkins,  Simpson, 
i&Co.? 

A.  As  far  as  delivering  the  lumber  was  con- 
cerned. 

Q.  Whatever  the  contract  was? 

A.  We  had  not  fulfilled  our  contract  until 
we  did  what  we  agreed  to  do. 
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I  want  to  know —  You  say  you  had  not 
—  ^ou  would  not  consider  you  had? 

A,  No,  sir;  I  would  not  consider  I  had. 

Q,  When  would  you  consider  you  had  ful- 
filled vour  contract? 

A.  "When  the  lumber  arrived  at  destination 
all  satisfactory. 

Q.  When  it  arrived  at  its  destination? 

A.  Yes,  sir. 

Q.  Then  that  consideration  is  based  upon 
what?  What  terms  or  writing  or  expression 
In  the  contract  do  you  base  the  construction? 

A,  On  simply  the  reason  that  we  agreed  to 
deliver  it  at  Omaha. 

Q.  What  expression? 

A,  Free  on  board  cars  at  Omaha. 

Q.  Then  because  that  letter  said  f .  o.  b.  at 
Omaha,  22  cent  rate,  you  interpret  it  as  mean- 
ing you  had  not  performed  your  contract  with 
Simpson,  Perkins,  &  Co.  until  the  goods 
reached  Omaha. 

A.  That  would  be  our  interpretation  of  it. 

John  A.  Sargent,  the  assistant  general  freight 
agent  of  the  Kansas  City,  Ft.  Scott,  &  Mem- 
phis Railway  Company,  testified  by  deposi- 
tion, inter  alia,  that  he  had  been  enga^^  in 
railroad  business  about  seven  years.  Knew 
the  meaning  of  the  initial  letters  "f.  o.  b.,"  as 
used  in  commercial  and  railroad  transactions, 
and  that  the  expression  '*f.  o.  b.  at  Omaha" 
means  **to  be  delivered  at  Omaha  free  on 
board  cars."  The  foregoing  testimony  of  the 
two  witnesses  named  stands  uncontradicted  in 
the  record. 

The  chief  question  presented  in  this  case  is. 
In  whom  was  the  title  to  the  lumber  while  be- 
ing transported  by  the  carrier  to  Omaha,  the 
final  place  of  destination?  If  the  title  passed 
from  plaintiff  upon  the  delivery  of  the  lumber 
to  the  railroad  company  for  carriage  at  Waldo, 
Arkansas,  as  the  defendant  asseru,  then  there 
can  be  no  recovery  in  this  action.  Ordinarily, 
in  the  absence  of  an  agreement,  express  or  im- 
plied, to  the  contrary,  personal  properly  is  de- 
liverable at  the  place  where  it  is  when  sold. 
Where,  however,  a  different  pUce  of  delivery 
is  fixed  by  the  contracting  parties,  that  will 
govern.  In  this  case  there  is  noclaimthat  the 
delivery  of  the  lumber  was  to  be  made  at  plain- 
tiff's mills  in  Waldo,  or  that  the  title  passed 
there.  The  correspondence  between  Simpson, 
Perkins,  &  Co.  and  plaintiff,  which  constitutes 
the  contract  of  sale,  discloses  that  the  lumber 
was  sold  and  purchased  for  the  pnrpcxse  of  be- 
ing shipped  to  Omaha,  and  that  plaintiff  was 
to  make  delivery  elsewhere  than  at  its  mills. 
The  lumber  was  to  be  selected  by  plaintiff,  and 
placed  on  the  cars  for  transportation,  and  the 
con  tract,  price  was  a  certain  sum  per  1,000  feet, 
varying  according  to  the  kind  of  lumber,  *'f. 
o.  b.  Omaha."  The  authorities  unite  in  stat- 
ing that  the  delivery  of  goods  by  a  seller  to  a 
common  carrier  for  conveyance  to  the  buyer, 
when' the  transportation  is  to  be  made  in  that 
manner,'and  the  contract  is  silent  on  the  sob- 
ject,  is  delivery  to  the  purchaser,  and  prima 
facie  the  title  to  the  property  at  once  vests  in 
the  latter,  subject  to  the  exercise  by  the  ven- 
dor of  the  right  of  stoppage  in  transitu,  since 
the  carrier  Is  regarded  as  bailee  or  agent  of 
the  vendee,  and  not  of  the  vendor.  But,  if  the 
contract  requires  the  seller  to  make  the  deUv- 
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-ery  at  a  distaot  point,  the  carrier  is  bis  bailee 
or  agent,  and  usually  the  title  does  not  pass  un- 
til the  property  has  been  delivered  at  the  point 
•designated  by  the  parties.  Sneat/ten  ▼.  Grubbs, 
88  Pa.  147:  Braddock  Olasa  Co.  v.  Irwin,  16'4 
Pa.  440;  Hanauer  v.  BarteU,  2  Colo.  514; 
Benjamin,  Saleb,  §  1040. 

R.  M.  Benjamin,  in  his  work  on  the  Princi- 
ples of  Sales,  at  page  87,  states:  "If  it  appear 
that  the  seller  undertakes  to  deliver  the  ^oods 
at  the  place  of  their  destination,  assuming 
the  risk  of  their  transmission,  the  carrier  is  the 
bailee  of  the  seller,  and  the  property  in  the 
goods  does  not  vest  in  the  buyer  until  they  are 
oelivered  at  such  a  place."  The  author,  at 
page  145,  in  speaking  of  the  general  doctrine 
that  the  delivery  of  goods  to  a  carrier  by  a 
vendor  for  the  purpose  of  transportation  to  the 
Tendee  is  prima  facie  delivery  to  the  latter, 
«ays:  '*  The  rule  does  not  obtain  when  it  ap- 
pears that  the  seller  undertakes  to  deliver  the 
goods  at  the  place  of  destination.  In  such  case 
the  carrier  is  the  agent  of  the  seller."  In  New- 
mark,  Sales,  ^  166,  the  author  says:  "The  gen- 
eral rule  is  that  title  will  not  pass  until  deliv- 
ery, if  it  is  a  part  of  the  contract  of  sale  that 
the  seller  shall  deliver  the  property  sold  at 
some  place  specified,  and  receive  payment  on 
delivery.  .  .  .  And  that  if  by  the  terms  of 
the  contract  the  seller  engages  to  deliver  the 
thing  sold  at  a  given  place,  and  there  be  noth- 
ing to  show  that  in  the  meantime  the  thin<r  sold 
was  to  be  at  the  risk  of  the  buver,  the  contract 
is  not  fulfilled  by  the  seller  unless  he  delivers  it 
accordingly."  Boyd  v.  Pollock,  27  W.  Va.  75; 
Demne  v.  Edwards,  101  III.  138;  Suit^,  Wood- 
hall,  113  Mass.  391;  Weil  v.  Oolden,  141  Mass. 
864;  21  Am.  &  Eng.  Enc.  Law,  pp.  528-580. 
MeNeal  v.  Braun,  53  N.  J.  L  617,  was  an  ac- 
tion to  recover  the  contract  price  of  a  quantity 
•of  coal  shipped  by  plaintiff  from  Philadelphia 
to  the  defendant  at  Burlington,  under  a  con- 
tract fixing  the  price  at  $4.10  a  ton,  delivered 
at  Burlington.  The  coal  was  shipped  in  a 
barge  selected  by  the  seller,  and.  reaching  in 
the  evening  the  fast  named  place,  was  moored 
alongside  of  defendant's  wharf  for  the  purpose 
of  unloading.  During  the  night  the  barge 
sank,  and  the  coal  was  lost.  The  court  in  the 
opinion  say:  "Under  a  contract  of  this  sort, 
delivery  of  the  coal  on  board  the  barge  was 
delivery  to  the  master  as  the  plaintiff's  bailee 
or  agent  to  perform  for  him  the  act  of  delivery 
In  execution  of  his  contract.  I  Benjamin. 
Sales.  Cor  bin's  ed.  §  556.  Meanwhile,  and 
until  delivery  was  consummated  in  such  a 
manner  as  to  be  effectual  as  between  vendor 
and  purchaser,  the  coal  was  at  the  plaintiff's 
risk.  .  .  .  But  the  plaintiff,  instead  of 
being  an  agent  to  procure  transportation,  had 
himself  contracted  to  deliver  the  coal,  and  these 
instructions  ignore  the  fact  that  under  a  con- 
tract of  that  sort  the  undertaking  to  deliver  is 
absolute  and  unqualified,  and  delivery  of  the 
goods  is  a  condition  precedent  to  the  right  of 
the  vendor  to  sue  for  the  contract  price.  If 
the  goods  be  lost  or  destroyed  before  delivery 
is  consummated,  the  vendor  must  bear  the  loss. 
Under  such  a  contract  the  carrier  selected  by 
the  vendor  is  his  agent  to  perform  the  contract 
to  deliver,  and  the  vessel  in  which  the  goods 
are  carried  is  pro  Itae  vice  the  vendor's  vessel. 
For  the  negligence  of  the  one  and  the  con- 


dition of  the  other,  and,  indeed,  for  failure  to 
make  delivery  of  the  coal  accoi ding  to  contract 
for  any  cause  not  due  to  the  fault  of  the  pur- 
chaser, the  responsibility  is  upon  the  vendor." 
A.  Westman  Mercantile  Co.  v.  Park,  2  Colo. 
App.  545,  was  to  recover  the  contract  price  of 
two  cars  of  hay  shipped  by  plaintiff  to  defend- 
ant at  Denver.  It  was  held  the  delivery  was 
complete,  and  the  title  to  the  ha^  passed  to 
the  buyer,  when  the  cars  containing  the  hay 
were  left  in  the  general  receiving  yards  of  the 
carrier  at  the  final  place  of  desiination. 

It  is  argu^  that  the  place  of  delivery  of 
this  lumber  was  on  board  the  cars  at  Waldo, 
and  that  the  title  passed  when  the  lumber  was 
put  on  the  cars  for  shipment.  The  soundness 
of  this  contention  depends  upon  the  construc- 
tion given  to  the  clause  in  the  contract,  "Prices 
f.  o.  b.  Omaha,"  as  there  is  no  other  provision 
relating  to  the  subject  of  delivery.  The  initial 
letters  "f.  o.  b."  in  contracts  of  sale,  when  the 
property  is  to  be  transported,  mean  "free  on 
board"  the  cars  at  a  designated  place,  whether 
that  be  the  inital  point  of  shipment  or  place  of 
final  destination.  They  imply  that  the  buyer 
shall  be  free  from  all  the  expenses  and  risks 
attending  the  delivery  of  the  property  at  the 
point  named  in  the  contract  for  such  purpose. 
This  contract  should  be  interpreted  precisely 
the  same  as  if  it  read.  "Prices  free  on  board 
cars  at  Omaha,"  and  the  plain  and  obvious 
meaning  of  those  words  is  that  plaintiff  was 
required  to  pay  all  freight  and  expenses,  as- 
sume all  risk  of  transportation,  and  that  the 
title  did  not  pass  from  the  seller  until  the 
lumber  arrived  at  Omaha.  Had  the  contract 
named,  "Prices  f.  o.  b.  Waldo."  then  delivery 
to  the  carrier  at  Waldo  would  have  been  de- 
livery to  the  purchasers,  and  title  would  at 
once  have  passed.  Covgdon  v.  Kendall  (Neb.) 
73  N.  W.  659.  But  the  contract  before  us 
reads  "f.  o.  b."  place  of  destination,  which  is 
materially  different  from  a  clause  which  pro- 
vides for  the  delivery  of  property  at  the  initial 
point  of  transportation.  Had  this  lumber 
been  lost  while  in  transit,  plaintiff  could  not 
have  recovered  the  purchase  price  from  the 
vendees,  since  the  sale  was  not  complete  with- 
out delivery  of  the  property  free  on  board  the 
cars  at  Omaha.  This  is  the  construction 
placed  on  the  contract  by  plaintiff  and  defend- 
ants in  the  pleadings,  as  a  reference  thereto 
will  show.  Each  party  has  pleaded  in  hcec 
verba  the  correspondence  which  constitutes  the 
contract  under  which  the  consignments  were 
made.  The  petition  avers  that  the  lumber 
was  sold  "to  be  delivered  at  Omaha,  Nebraska, 
free  of  freight  on  board  the  cars  at  Omaha," 
and  the  answer  expreesly  admits  the  sale  of 
the  lumber  as  alleged  in  the  petition.  Each 
party,  therefore,  has  construed  the  contract  as 
calling  for  the  delivery  of  the  lumber  at  Omaha, 
and  not  Waldo,  and  the  court  is  certainly  jus- 
tified in  adopting  the  construction  which  the 
parties  themselves  have  admitted  to  be  the 
proper  one.  That  the  delivery  was  not  to  be 
made  in  Omaha  is  emphasized  by  the  follow- 
ing averment  in  the  answer:  "The  defendant, 
further  answering,  alleges  that  before  the  time 
mentioned  in  the  petition,  and  before  Simpson, 
Perkins,  &  Co.  had  purchased  the  lumber  re- 
ferred to  from  the  plaintiff,  they  had  entered 
into  an  agreement  with  the  said  C.  N.  Dietz 
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of  Omaba,  to  sell  and  deliver  to  him  at  said 
city,  at  certain  agreed  prices,  a  large  quantity 
of  lumber  of  the  Kind  described  in  the  petition, 
and  that  the  said  Simpson,  Perkins,  &  Co.,  to 
carry  out  the  agreement,  purchased  of  the  plain- 
tiff the  lumber  aforesaid,  and  at  the  same  time 
requested  the  plaintiff  to  promptly  ship  it  to 
CM.  Dietz;  that  the  plaintiff,  in  compliance 
with  such  request,  delivered  the  lumber  to  the 
said  St.  Louis  &  Southwestern  Railroad  Com- 
pany, to  be  transported  by  it  and  other  con- 
necting carriers  to  Omaha,  and  there  deliver 
to  C.  N.  Dietz."  This  is  an  admission  that 
Omaha  was  the  place  of  delivery  of  the  lum- 
ber. The  delivery  to  a  carrier  is  regarded  as 
delivery  to  the  buyer  only  when  and  "as  it  is  in 
accord  with  the  terms  and  intention  of  the 
shipment.  In  the  case  at  bar  the  carrier  was 
the  bailee  or  agent  of  plaintiff,  and  not  of 
Simpson,  Perkins,  &  Co,,  and  the  title  to  the 
lumber  did  not  vest  in  them  until  its  arrival  in 
Omaha  free  of  expense  of  transportation  to 
the  purchasers.  This  conclusion  is  not  with- 
out abundant  support  in  the  authorities. 

In  Benjamin.  Sales,  6th  ed.  §  682,  the  au- 
thor says:  "In  many  mercantile  contracts  it 
is  stipulated  that  the  vendor  shall  deliver  the 
goods  'f.  o.  b.,'  i.  e.,  'free  on  board.'  The 
meaning  of  these  words  is  that  the  seller  is  to 
put  the  goods  on  board  at  his  own  expense,  on 
account  of  the  person  for  whom  they  are 
shipped,  and  the  goods  are  at  the  risk  of  the 
buyer  from  the  time  when  they  are  so  put  on 
board."  At  ^  693  it  is  stated:  "If,  however, 
the  vendor  should  sell  goods,  undertakmg  to 
make  the  delivery  himself  at  a  distant  place, 
thus  assuming  the  risks  of  the  carriage,  the 
carrier  is  the  vendor's  agent." 

In  Knapp  Electrical  Works  v.  Neto  York  In- 
sulated Wire  Co.  157  111.  456,  it  was  held  that 
a  contract  for  the  consignment  of  goods  "f.  o. 
b."  place  of  shipment  implies  tnac  the  con- 
signee is  to  pay  the  freight  to  the  place  of 
destination. 

In  Miller  v.  Seaman,  176  Pa.  291,  the  facts 
were  these:  February  21,  1894,  one  Miller 
contracted  for  the  sale  to  the  defendants  of 
eleven  piles  of  lumber  in  the  jards  of  the 
Dent  Lumber  Company  at  Duboisiown,  Penn- 
sylvania, marked  "A.  G.  M.,"  and  numbered 
and  mentioned  in  a  schedule  annexed  to 
the  contract,  "at  and  for  the  price  of  $8.25 
per  1,000  shipping  count,  f.  o.  b.  cars. 
Williamsport,  to  be  loade<l,  inspected,  and 
measured,  as  ordered  by  said  purchasers,  by 
Mr.  Sam  Aurand  for  the  sellers."  The  con- 
tract further  stipulated  for  inspection  and 
measuring  all  lumber  not  loaded  on  cars  prior 
to  June  1,  1894,  and  the  same  to  be  paid  for  on 
that  date  at  $8  per  1,000  feet,  less  2  per  cent  dis- 
count, the  expenses  of  the  inspection  and  meas- 
urement of  lumber  in  yard  on  said  date  to  be 
borne  by  the  purchasers.  Before  June  1st  a 
portion  of  the  lumber  was  destroyed  by  flood, 
and  Miller  brought  suit  to  recover  the  value 
of  the  lumber  thus  lost.  A  nonsuit  was 
entered,  the  trial  court  holding  that  the  title 
did  not  pass  from  Miller,  under  the  contract, 
until  the  lumber  was  measured  and  inspected, 
and  delivered  at  his  expense  f.  o.  b.  cars  Will- 
iamsport, to  the  purchasers.  The  judgment 
was  affirmed,  the  court  in  the  opinion  saying: 
"It  is  clear  that  the  defendants  bad  no  right  to 
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take  possession  of  these  piles,  as  piles  of  lum- 
ber. If  they  had  attempted  it.  Miller  could 
have  proceeded  either  by  replevin  or  trespass 
against  them.  They  could  not  have  sold  ihe 
lumber  in  a  lump,  and  delivered  it  to  a  pur- 
chaser. They  could  only  take  or  sell  in  accord- 
ance with  their  contract.  Their  title  to  each 
shipment  vested  on  its  delivery  f.  o  b.  to  them 
at  Williamsport.  The  lumber  swept  away  by 
the  flood  had  not  been  ordered  by  the  purchaser; 
it  had  not  been  inspected,  measured,  or  loaded 
by  the  seller  and  delivered  at  Williamsport  for 
the  buyer.  .  .  .  The  title  had  left  the  plaintiff 
only  as  orders  had  been  filled  and  shipped,  and, 
as  to  all  that  remained  on  the  yard,  it  had 
never  left  him." 

In  SheffUld  Furnace  Co.  v.  Hull  Coal  db  Coke 
Co.  101  Ala.  446,  there  was  under  considera- 
tion a  contract  containing  a  provision  for  the 
sale  and  purchase  of  "Flat  Top  coke  at  $5  10 
per  net  ton  (2,000  lbs.),  f.  o.  b.  cars  Shefl3eld. 
Ala.,"  which  was  the  place  of  destination  of 
the  coke.  The  court,  in  discussing  the  mean- 
ing of  the  letters  "f.  o.  b."  in  contracts  of 
sale,  observed:  "They  import  that  the  pur- 
chaser shall  be  free  from  all  expense  which 
may  have  attended  the  shipment  and  trans- 
portation to  the  point  named.  Had  the  provi- 
sion related  to  the  initial  point  of  the  transpor- 
tation, the  buyer  would  have  been  entitled  to 
the  shipment  at  that  place  free  frt)ni  all  ex- 
pense incident  to  loading  the  cars,— all  expense, 
indeed,  incurred  in  the  premises  up  to  and  in- 
cluding the  loading  of  the  cars.  Then  it  wouM 
have  been  upon  the  buyer  to  pay  the  freight— 
the  costs  of  transportation— to  the  final  desti- 
nation of  the  consignment.  The  provision  here 
having  relation  to  the  point  of  final  delivery,  it 
can  mean  nothing  else  than  that  the  seller  is  to 
pay  all  costs  and  charges  up  to  that  point,  and 
that  the  buyer  is  entitled  to  receive  the  oonsigo- 
ment  free  from  all  such  costs  and  expenses" 

Capehart  v.  Funnan  Farm  Impror.  Co. 
103  Ala,  671,  was  an  action  by  a  consignor 
against  a  carrier  to  recover  damages  for  loss 
and  injury  sustained  in  the  trans|)Ortation  of 
certain  goods  which  were  purchased  by  Scott 
&  Ray  from  plaintiff,  to  be  shipped  from  At- 
lanta, Georgia,  to  Guntersville,  Alabama,  con- 
signed to  purchasers.  The  contract  of  sale 
provided  the  goods  were  to  be  "delivered 
f.  o.  b.  at  Guntersville,  Ala."  The  court  in 
the  opinion  says:  "It  is  admitted  that 'f.  o.  b.' 
means  'free  on  board.*  Indeed,  we  judicially 
know  the  fact.  Sheffield  Furnace  Co.  v.  Hull 
Coal  &  Coke  Co.  101  Ala.  446.  The  effect  of 
the  stipulation  is  that  the  consignor  will  place 
the  goods,  loaded  on  the  car  or  vessel  wherein 
transported,  at  the  designated  point  of  destina- 
tion, free  of  all  expense  to  the  consiirnee. 
Sheffield  Furnace  Co.  v.  Hull  Coal  A  Coke  Co. 
101  Ala.  446.  When,  therefore,  the  plaintiff 
paid  the  freight  charges  and  caused  the  boat 
to  be  landed  at  Guntersville,  with  the  goods 
safely  thereon,  properly  consigned  to  Scott  & 
Ray,  it  completely  fulfilled  its  contract.  The 
carriers  ceased  to  be  its  agents  for  the  custody 
and  care  of  the  goods,  and  immediately  became 
the  agents  of  the  consignees.  The  relations 
of  the  parties  then  became  precisely  the  same, 
in  effect,  as  if  the  contract  of  the  plaintiff  had 
been  to  deliver  f.  o.  b.  at  Atlanta,  and  the  loss 
or  injury  had  occurred  en  route,  before  reach- 
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ing  Guntersville.  In  such  case,  the  carriers 
would  have  been  regarded  as  the  agents  of  the 
consignees,  and  the  delivery  to  them  f.  o.  b.  at 
Atlanta  would  have  passed  the  title  to  the  con-^ 
signee.  This  contract  is  not  susceptible  of  any* 
o&er  construction." 

There  is  no  question  that,  under  the  contract, 
plaintiff  was  required  to  pay  the  freight  on  the 
lumber  from  Waldo  to  Omaha,  which  fact 
raises  the  presumption  that  the  intention  was 
that  delivery  was  to  be  made  by  the  seller,  and 
at  its  risk,  at  Omaha,  and  thatlhe  title  did  not 
vest  in  the  vendees  until  the  lumber  arrived  in 
that  city. 

In  Murray  v.  J.  J.  Nichols,  84  N.  Y.  S.  R. 
62,  glassware  was  shipped  by  plaintiff  in  Con- 
necticut for  delivery  to  defendant  in  New 
York,  the  seller  paving  the  freight.  It  was 
ruled  that  the  risk  of  transportation  was'on  the 
latter,  and  no  recovery  could  be  had  for  the 
goods  broken  before  their  arrival  at  place  of 
destination. 

Devine  v.  Edwards,  101  111.  188,  was  an 
action  to  recover  a  sum  alleged  to  be  due  for  a 
quantity  of  milk  shipped  by  plaintiff  to  defend- 
ant from  Dundee,  Illinois,  to  Chicago,  under 
a  contract  whereby  plaintiff  was  to  pay  the 
freight.  There  was  evidence  tending  to  show 
that  some  of  the  milk  spilled  from  the  cans 
while  on  the  cars,  and  one  of  the  questions  was 
who  was  to  stand  this  loss.  The  decision  of 
the  court  is  expressed  in  the  second  subdivi- 
sion of  the  syllabus,  as  follows:  "Where  aeon- 
tract  for  the  sale  and  delivery  of  personalty, 
such  as  milk,  expressly  provides  that  it  is  to  be 
shipped  by  the  seller  to  the  place  of  business 
of  the  purchaser,  ...  and  any  loss  on  the 
way  must  fall  upon  the  seller." 

In  Suit  V.  Woodhall,  113  Mass.  891,  a  travel- 
ing salesman  for  plaintiffs,  who  were  whole- 
sale liquor  dealers  in  Louisville,  Kentucky, 
took  the  order  of  the  defendants  at  Lawrence, 
Massachusetts,  for  a  quantity  of  liquors,  at  a 
stipulated  price,  subject  to  the  order  of  plain- 
tiffs. It  was  agreed  that  there  should  be  de- 
ducted from  the  price  all  sums  which  defend- 
ants should  pay  for  freight  upon  the  liquors 
from  Louisville  to  Lawrence.  The  liquors  were 
delivered  to  the  carrier  for  transportation  as 
agreed,  and  it  was  held  that  the  title  remained 
in  the  vendors  during  the  course  of  transpor- 
tation, and  the  sale  was  not  completed  until 
the  delivery  of  the  liquors  at  the  place  of  des- 
tination in  Lawrence.  To  the  same  effect,  as 
to  completion  of  sale  at  place  of  delivery,  is 
WHl^.  Golden,  141  Mass.  864. 

The  third  and  fourth  paragraphs  of  the  sylla- 
bus in  Julius  Winkelmeyer  Brewing  Asso.  v. 
Nipp,  6  Kan.  App.  730,  are  as  follows:  **(3) 
Ordinarily,  a  delivery  of  merchandise  to  the 
carrier  is  a  delivery  to  the  purchaser,  but  when 
the  seller  pays  the  freight  the  carrier  is  his 
agent,  and  the  deliverv  is  made  at  the  place  of 
its  destination.  (4)  Where  the  freight  charges 
are  to  be  paid  in  the  first  instance  by  the  pur- 
chaser, but  are  to  be  charged  to  the  seller,  and 
deducted  from  the  price  of  the  merchandise^ 
held,  that  the  seller  pays  the  freifrht." 

It  is  asserted  that  Wagner  v.  Breed,  29  Neb. 
720,  is  decisive  of  the  question,  against  the 
contention  of  plaintiff,  and  that  it  was  therein 
solemnly  adjudicated:  "The  mere  fact  that  a 
vendor  pays  the  freight  is  of  itself  not  sufficient 
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evidence  to  overthrow  the  presumption  that, 
where  a  purchaser  orders  goods  from  a  distant 
seller,  and  he,  in  pursuance  of  the  order,  de- 
livers the  goods  to  a  carrier  for  shipment  to 
the  vendee,  such  delivery  is  a  delivery  to  the 
vendee,  and  that  his  title  at  once  attaches." 
This  doctrine  was  not  announced  in  that  case, 
as  an  examination  of  the  decision  will  disclose. 
The  suit  was  to  foreclose  a  real-esiate  mort- 
gage given  for  the  purchase  price  of  beer  sold 
and  shipped  by  Wagner,  a  wholesale  dealer  in 
liquors  in  Rock  Island,  Illinois,  to  one  Breed, 
the  mortgagor,  at  Hastings,  this  state.  The 
defense  interposed  was  that  the  sale  was  made 
in  Nebraska,  and  therefore  void,  inasmuch  as 
Wagner  had  no  license  to  sell  intoxicating 
liquors  here.  The  beer  whs  shipped  to  Breed 
from  Rock  Island  to  Hastings  in  carload  lots 
by  a  common  carrier  of  his  own  selection  and 
designation,  and  the  vendee  uniformly  paid 
freight  on  the  shipment,  which  was  afterwards 
credited  back  to  him  in  his  account  by  plain- 
tiff, for  the  purpose  of  reducing  the  price  of 
the  beer  to  conform  to  the  usual  price  then 
obtaining.  The  court  in  the  opinion  sav: 
"These  sales  of  beer  by  the  plaintiff  to  the  de- 
fendant, William  Breed,  upon  which  the  in- 
debtedness sued  on  arose,  were  made  and  con- 
cluded at  Rock  Island,  in  the  state  of  Illinois." 
That  case  is  not  an  authority  for  the  proposi- 
tion that  the  title  of  this  lumber  passed  from 
the  vendor  at  the  place  of  shipment,  because 
it  was  shipped  under  an  agreement  requir- 
ing the  plaintiff  therein  to  pay  the  freight 
to  Omaha,  who  selected  the  carrier,  and  con- 
tracted to  deliver  the  lumber  free  of  expense 
on  board  cars  at  that  point.  The  beer  was 
not  shipped  under  a  contract  containing  any 
such  provisions.  In  that  case  the  vendee, 
and  not  the  vendor,  designated  the  carrier  and 
paid  the  freight,  and  the  court  properly  held 
that  the  sales  were  made  in  Illinois,  and  not  in 
this  state. 

Of  the  cases  decided  by  this  court,  the  one 
which  more  nearly  fits  the  one  at  bar  is  Havens 
V.  Orand  Island  Light  ds  Fuel  Co,  41  Neb.  153. 
That  was  an  action  to  recover  the  contract 
price  of  a  car  of  coal  shipped  by  plaintiff  from 
Omaha  to  defendant  at  Grand  Island.  One  of 
the  defenses  was  that  the  quantity  of  coal  sued 
for  was  not  received  at  the  place  of  destination. 
Plaintiff  insisted  that  the  title  of  the  coal  vested 
in  the  fuel  company  upon  the  delivery  to  the 
carrier  at  Omaha,  and,  if  a  less  amount  of  coal 
was  received  by  purchasers  than  was  delivered 
to  the  carrier,  the  loss  must  be  borne  by  the 
defendant.  The  court  held  the  evidence  sup- 
ported by  the  findings  of  the  jury  that  the  coal 
was  to  be  delivered  at  Grand  Island,  saying: 
"The  general  rule  doubtless  is  that  the  deliv- 
ery of  goods  to  a  carrier  consigned  to  the  pur- 
chaser is  a  delivery  to  the  purchaser,  and  that 
the  title  of  the  goods  so  delivered  to  the  carrier 
at  once  vests  in  the  purchaser;  but  this  rule 
is  by  no  means  universal,  and  whether  appli- 
cable in  any  case  depends  upon  the  facts,  cir- 
cumstances, and  the  contract  between  the  seller 
and  the  purchaser  in  the  case.  ...  It  is  not 
stated  in  any  of  the  pleadings  in  the  case  at 
what  place  this  coal  was  to  be  delivered,  and 
if  the  jury  found  from  the  evidence  that  the 
coal  was  to  be  delivered  at  Grand  Island, 
we  think  the  evidence  ample  to  sustain  that 
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findiDg.  By  the  letter  of  October  16,  written 
by  Havens  &  Co.  to  tbe  fuel  company,  it  is 
staled:  *We  have  your  favor  of  the  15ih,  and 
have  entered  your  order  for  two  cars  of  grate 
coal  at  $9.85  per  ton,  f.  o.  b.  Grand  Island,' 
...  and  it  also  appears  from  the  record  that 
Havens  &  Co.  accepted  from  the  fuel  com- 
pany, as  part  payment  of  the  other  car  of  coal 
shipped  with  the  one  in  suit,  the  freight  bills 
for  the  coal  turned  over  by  the  carrier  to  the 
fuel  companv.  To  adopt  the  contention  of 
cx>unsel  that  by  the  terms  of  the  contract  the 
fuel  company  was  to  pay  $9.85  a  ton  for  the 
coal  at  the  place  of  delivery,  and  that  that  place 
of  delivery  was  Omaha,  would  make  the  coal 
cost  the  fuel  company  in  Grand  Island  about 
$16  per  ton,  as  the  evidence  shows  that  the 
carrier's  charges  amounted  to  about  $6  per 
ton." 

Tregelles  v.  JSew^ll,  7  Hurlst.  &  N.  543,  is 
distinguishable  from  the  case  at  bar.  That 
was  an  action  to  recover  damages  for  the 
nondelivery  of  a  quantity  of  bridge  rails 
purchased  under  a  contract  whereby  the 
buyer  agreed  to  pay  therefor  •*£5.14s.  6d,  per 
ton,  to  be  delivered  at  Harburgh,  cost, 
freight,  and  insurance,  payment  by  net  cash 
in  London,  less  freight,  upon  handing  bill  of 
lading  and  policy  of  insurance."  The  seller 
delivered  the  rails  on  boat  at  London,  received 
the  usual  bill  of  lading,  making  the  shipment 
deliverable  at  Harburgn;  procured  at  his  own 
expense  a  policv  of  insurance  on  the  shipment, 
which,  with  the  bill  of  lading  indorsed  in 
blank,  was  delivered  to  the  buyer,  and  the 
latter  then  paid  the  contract  price  of  the  iron, 
less  the  amount  of  the  freight  payable  under 
the  bill  of  lading.  It  was  decided  that  the 
seller  was  not  required  to  make  delivery  at  the 
fintd  place  of  destination,  and  that  the  title 
passed  on  the  delivery  of  the  bill  of  lading  and 
policy  of  insurance  to  the  vendee.  That  case 
is  in  many  respects  unlike  the  one  before  us. 
There  the  vendee  was  to  and  did  pay  the  pur- 
chase money  on  delivery  of  the  iron  to  the  car- 
rier, and  the  vendor  then  paid  the  freight  to 
the  buyer,  and  delivered  the  bill  of  ladinj? 
to  him,  so  that  there  was  nothing  left  for 
the  seller  to  do  to  vest  the  title  in  the  other 
party.  In  the  present  case  the  purchase  money 
was  not  paid,  nor  the  freight  on  the  lumber, 
and  the  consignor  retained  possession  of  the 
bills  of  lading.  The  contract,  therefore,  had 
not  been  fully  performed  by  the  plaintiff. 

It  is  urged  that  inasmuch  as  the  lumber  was 
not  consigned  to.  the  plaintifif  or  its  order,  and 
that  the  bills  of  lading  were  taken  in  the  name 
of  the  consignee,  the  inference  may  be  drawn 
therefrom  that  it  was  the  intention  of  plain- 
tifif that  the  title  to  the  lumber  should  pass 
immediately  upon  delivery  to  the  carrier 
at  Waldo.  This  argument  is  not  tenable,  be- 
cause the  bills  of  lading  were  never  surrendered 
to  the  consignee  or  purchaser,  but  at  all  times 
remained  in  the  possession  of  plaintiff.  Al- 
though, ordinarily,  the  rale  is,  when  not  re- 
butted by  evidence  to  the  contrary,  that  the 
title  to  ^oods  prima  facie  passes  to  a  vendee 
upon  their  delivery  by  the  vendor  to  a  com- 
40  L.R.A. 


mon  carrier  for  transportation  to  the  buyer, 
yet  where  a  bill  of  lading  is  taken  in  the  name 
of  the  seller  it  is  presumptive  evidence  of  bis 
^intention  to  retain  control  of  the  properly,  and 
that  delivery  to  the  carrier  is  not  a  delivery  to 
the  buyer,  but  that  the  carrier  is  the  bailee  or 
agent  of  the  vendor.  Newmark,  Sales,  §  147; 
Benjamin,  Sales,  §  899.  On  the  other  hand, 
if  tbe  bill  of  lading,  bv  direction  of  vendor,  is 
issued  in  the  nanTe  or  the  consignee,  and  is 
sent  or  delivered  to  him,  this  is  evidence  of  an 
intention  to  transfer  the  title  to  the  purchaser. 
"But  the  fact  that  the  bill  of  lading  is  taken  in 
the  buyer's  name,  if  it  is  not  delivered,  creates 
no  presumption  of  an  intention  to  transfer  the 
property  unconditionally."  Newmark.  Sales, 
fcS  150;  Sheridan  v.  Neto  Quay  Co.  4  C.  B.  N. 
S.  618;  Usher,  Sales,  §  238:  IMnk  of  HoeJtesUr 
V.  Jones,  4  N.  Y.  497,  55  Am,  Dec.  290;  2  Am. 
&  Eng.  Enc.  Law,  pp.  243,  244;  Thomas  y. 
First  Nat.  Bank,  66  111.  App.  56;  Michigan  C. 
R.  Co.  V.  Phillips,  60  111.  App.  190. 

In  2  Am.  &  Eng.  Enc.  Law,  p.  242,  it  is 
said:  *'Where  goods  are  consigned  without 
reservation  on  tbe  part  of  the  consignor,  the 
prima  facie  legal  presumption  is  that  the  con- 
signee is  the  owner.  The  fact  of  consismmeni 
does  not  vest  an  absolute  title  in  the  consignee. 
His  title  is  not  complete  until  the  bill  of  lad- 
ing comes  into  his  hands." 

Lord  Denman,  in  Mitchel  v.  Ede,  11  Ad.  & 
El.  888,  with  reference  to  a  bill  of  lading,  says: 
"As  between  the  owner  and  shipper  of  the 
goods  and  the  captain,  it  fixes  and  determines 
the  duty  of  the  latter  as  to  the  person  to  whom 
it  is  (at  the  time)  the  pleasure  of  the  former  that 
the  goods  should  be  delivered.  But  there  is 
nothing  final  or  irrevocable  in  its  nature.  The 
owner  of  the  goods  may  change  his  purpose, 
at  any  rate  before  the  delivery  of  the  goods 
themselves  or  the  Ull  of  lading  to  the  party 
named  in  it,  and  may  order  the  delivery  to  be 
to  some  other  person,  to  B  instead  of  to  A." 

It  is  obvious  that  the  true  construction  of 
the  contract  of  purchase  and  sale  involved  in 
the  present  case  is  that  plaintiff's  agreement 
was  not  performed  until  the  delivery  of  the 
lumber  free  on  board  the  cars  in  Omaha,  and 
that  the  title  was  not  devested  until  the  ship- 
ment arrived  in  that  city.  Plaintiff,  therefore, 
without  regard  to  the  solvency  or  insolvency 
of  Simpson,  Perkins,  <Sc  Co.,  had  the  un- 
doubted right  to  stop  the  delivery  of  the  lum 
ber  at  any  time  during  the  course  of  transpor- 
tation, which  right  was  duly  exercised  before  at 
least  eleven  cars  had  arrived  at  the  place  of 
their  final  destination.  The  defendant,  bow- 
ever,  delivered  the  lumber  to  the  consignee, 
Dietz,  notwithstanding  it  had  received  timely 
notice  not  to  do  so.  Such  delivery  was, 
therefore,  at  the  risk  of  the  carrier,  and  it  is 
liable  as  for  conversion.  Oate^  v.  Chicago,  B. 
d  Q.  R.  Co.  42  Neb.  379;  SheUenberg  v.  F)r€ 
mont,  E,  dt  M.  Valley  R.  Co.  45  Neb,  487. 

The  judgment  should  be  reversed  and  the 
cause  remanded. 

Rehearing  denied. 


1898. 
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Laura  GERNERD 

V. 

Charles  A.  GERNERD,  Appt. 
(185  Pa.  888.) 

1  •  A  wilb  can  maintain  an  action  against 
one  who  has  wronirfully  Induced  ber  husband  to 
leave  her,  where  she  Is  freed  from  common- law 
disabihtiee  and  entitled  to  sue  in  her  own  name 
and  right  for  torts  done  to  her. 

S.  Advice  to  a  son  as  to  aoparatinfl: 
llrom  his  wlfe»  gi^en  in  good  faith  and  with  a 
proper  motive,  will  not  render  the  parent  liable 
to  her,  unless  it  was  clearly  unjustifiable. 

(March  28, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Lehigh 
County  in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  inducing  plaintiff's  hus- 
band to  leave  her.    Affirmed. 

The  facts  are  stated  In  the  opinion. 

Messrs.  Evan  Holben  and  R  E,  Wright, 
for  appellant: 

Damages  are  sought  to  be  recovered  for 
vords  uttered  by  the  defendant.  The  charge 
is  denied.  The  action  is  founded  upon  alleged 
injurious  words  spoken  by  the  defendant.  The 
^st  of  the  action  is  the  special  damage  that 
followed  in  consequeoce  of  the  speaking  and 
publication  of  the  alleged  injurious  words. 

Phillips  V.  IJoefer,  1  Pa.  62,  44  Am.  Dec. 
Ill;  Pollock,  Torts,  p.  162;  Lynch  y.  Knight, 
9  H.  L.  Cas.  589. 

If  the  words  spoken  by  the  defendant  bad 
the  legal  and  natural  result  complained  of,  then 
the  cause  of  action  was  complete  when  the 
plaintiff  left  ber  husband. 

Pollock,  Torts,  p.  164. 

The  action  was  not  brought  within  a  year 
after  the  plaintiff  had  left  her  husband. 

Com.  V.  Haas,  57  Pa.  445. 
•  The  statutes  of  limitatloo,  which  enact  that 
actions  shall  not  be  brought  after  the  lapse  of 
certain  periods  from  the  time  4vhen  the  cause 
of  action  accrued,  bar  actions  brought  after 
the  time  so  limited,  though  the  cause  of  action 
was  not  discovered,  or  practically  discover- 
able,  by  the  injured  party  when  it  accrued,  or 
was  even  fraudulently  concealed  from  him  by 
the  wrongdoer  until  after  the  time  limited  by 
the  act  had  expired. 

Endlich,  Interpretation  of  Statutes,  p.  18. 

The  defendant  had  a  right  to  speak,  and 
even  if  he  did  call  plaintiff  vile  names  he  can- 
not be  held  in  damages  for  having  done  so. 
The  simple  fact  that  there  has  been  some  cas- 
ual bystander  cannot  alter  the  nature  of  the 
transaction.  The  business  of  life  could  not  be 
well  carried  on  if  such  restraints  were  imposed 
upon  this  and  similar  communications,  and  if, 
on  every  occa&ion  in  which  they  were  made, 
they  were  not  protected  unless  strictly  private. 

Note.— As  to  wife's  rig^ht  of  action  for  inducing 
her  husband  to  leave  her,  see  Tucker  v.  Tucker 
(Miss.)  83  L.  R.  A.  023,  and  authorities  in  footnote 
thereto.  See  also  Brown  v.  Brown  (N.  C.)  38  L.  H. 
A.  242. 
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Smith,  Mast.  &  S.  pp.  410,  411,  •*460,  461. 

The  special  damage  alleged  must  be  the  nat- 
ural and  probable  result  of  the  defendant's 
wrongful  conduct. 

18  Am.  &  Eng.  Enc.  Law,  p.  446. 

Messrs.  E.  J.  Lichtenwalner  and  Ed- 
ward Harvey,  for  appellee: 

It  was  a  fiction  of  the  common  law  that  by 
marriage  the  husband  and  wife  became  one 
legal  •  person.  It  was  also  assumed  that  the 
wife  lost  ber  identity  by  marriage  and  became 
merged  in  her  husband.  This  fiction  was  un- 
known to  the  civil  law. 

Story.  Eq.  §  1367. 

There  is  no  doubt  that  at  common  law  a 
husband  had  a  right  of  action  against  another 
for  enticing  away  his  wife  and  for  depriving 
him  of  her  consortium.  And  it  is  by  no  means 
clear  that  the  same  law  denied  a  remedy  to  the 
wife  if  deprived  of  the  support  and  association 
of  her  spouse. 

Lynch  v.  Knight,  9  H.  L.  Cas.  577. 

Under  the  act  of  April  11, 1856  (Pub.  Laws, 
815),  she  can,  under  certain  limitations,  sustain 
an  action  of  slander  or  libel  or  for  the  recovery 
of  her  separate  earnings.  And  she  can,  under 
this  last  act,  maintain  a  suit  against  her  hus- 
band. 

May  V.  May,  62  Pa,  206. 

For  personal  injuries  she  may  maintain  an 
action  in  h^r  own  name. 

Carr  v.  Eoston,  142  Pa.  139;  KeUey  v.  May- 
berry  Twp.  154  Pa.  440. 

A  married  woman  has  a  pecuniary  interest 
in  the  life  of  ber  husband.  She  may  insure 
his  life  and  recover  the  loss  because  of  her  in- 
terest in  his  life.  She  may  maintain  an  action 
for  damages  for  any  injury  causing  the  death 
of  her  husband,  and  her  pecuniary  interest  in 
the  damages  recovered  is  measured  by  the  rules 
of  distribution  under  the  intestate  laws 

Delaware,  L.  db  W.  R.  Co.  v.  Jones,  128  Pa. 
808;  Fink  v.  Oarman,  40  Pa.  95. 

At  common  law  the  right  of  action  for  a  tort 
committed  upon  a  married  woman  belonged  to 
her. 

Bishop,  Married  Women,  §  705;  Reeves, 
Dom.  Rel.  87. 

The  action  dies  with  her. 

Bacon,  Abr.  Baron  and  Feme,  K. 

But  the  death  of  the  husband,  or  a  divorce, 
will  not  abate  the  action. 

IMge  V.  Hamilton,  2  Serg.  &  R.  491. 

To  entice  away  or  corrupt  the  morals  and 
affections  of  one's  consort  is  a  civil  wrong  for 
which  the  offender  is  liable  to  the  injured  hus- 
band or  wife. 

Bigelow,  Torts,  153;  Cooley,  Torts,  227;  Ben- 
nett V.  Bennett,  116  N.  Y.  584,  6  L.  R.  A.  558; 
Clow  V.  Chapman,  125  Mo.  101,  26  L.  R.  A. 
412;  Price  v.  Pnce,  91  Iowa,  698.  29  L.  R.  A. 
150:  Foot  V.  Card,  58  Conn.  1,  6  L.  R  A.  829; 
Hnynen  v.  Nowlin,  129  Ind.  581,  14  L.  R  A. 
787,  Overruling  Logan  v.  Logan,  77  Ind.  558. 

A  married  woman  can  maintain  an  action 
against  persons  who  wrongfully  entice  her 
husband  from  ber  and  alienate  his  affections, 
and  thereby  cause  a  separation  between  them. 

Lockwood  V.  Lockwood,  67  Minn.  476;  War- 
ren V.  Warren,  89  Mich.  123,  14  L.  R.  A.  545; 
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Mehrhoff  v.  MehrJioff,  26  Fed.  Rep.  13;  West- 
lake  V.  Westlake,  84  Ohio  St.  621,  32  Am.  Rep. 
397;  Clark  v.  Harlan,  1  Cin.  Sup.  Ct,  Rep. 
418;  Baker  v.  Baker,  16  Abb.  N.  C.  293;  War- 
ner V.  Miller,  17  Abb.  N  C.  221;  Churchill  v. 
Lewis,  17  Abb.  N.  C.  226;  Jaynes  v.  Jaynes, 
89  Hun,  40. 

Tbe  latv  will  never  suffer  an  injury  and  a 
damage  without  a  remedy. 

Winsmare  v.  Oreenbank,  Willes,  Rep.  577. 

Where  there  is  any  evidence  which  alone 
would  justify  an  inference  of  the  disputed 
fact,  the  case  must  go  to  the  jury,  however 
strong  or  persuasive  may  be  the  countervailing 
proof. 

Howard  Exp,  Go.  v.  Wile,  64  Pa.  201. 

It  is  their  exclusive  province  to  pass  upon 
the  credibility  of  the  witnesses,  weigh  the  evi- 
dence, and  ascertain  the  facts. 

Lerch  V.  Bard,  153  Pa.  575;  Egbert  v.  Payne, 
99  Pa.  239. 

When  a  case  depends  on  oral  testimony,  such 
testimony  must  be  submitted  to  the  jury. 

Lehigh  Coali&Nav.  Co.  v.  Evans,  176  Pa,  28. 

Fell*  J.,  delivered  the  opinion  of  the  courl: 
.  The  right  of  a  husband  to  maintain  an  ac 
tion  against  one  who  has  wrongfully  induced 
his  wife  to  separate  from  him  seems  not  to 
have  been  doubted  since  the  case  of  Winsmore 
V.  Greenback  (decided  in  1745)  Willes  Rep.  577. 
The  right  of  a  wife  to  maintain  an  action  for 
the  same  cause  has  been  denied,  because  of  the 
common-law  unity  of  husband  and  wife,  and  of 
her  want  of  property  in  his  society  and  assist- 
ance. There  was  certainly  an  inconsistency  in 
permitting  a  recovery  when  her  husband  was 
a  necessary  party  to  the  action,  and  she  had 
no  separate  legal  existence  or  interest,  and  the 
damages  recovered  would  belong  to  him,  but 
the  gist  of  the  action  is  the  same  in  either  case. 
There  is  no  substantial  difference  in  the  right 
which  each  has  to  the  society,  companionship, 
and  aid  of  the  other,  and  the  injury  is  the  same 
whether  it  affects  the  husband  or  the  wife. 
Where  the  wife  has  been  freed  from  her  com- 
mon-law disabilities,  and  may  sue  in  her  own 
name  and  right  for  torts  done  her,  we  see  no 
reason  to  doubt  her  right  to  maintain  an  ac- 
tion against  one  who  has  wrongfully  induced 
her  husband  to  leave  her.  Generally,  this 
right  has  been  recognized  and  sustamed  in 
jurisdictions  where  she  has  the  capacity  to  sue, 
notably  in  the  cases  of  Bennett  v.  Bennett,  116 
N.  Y.  584,  6  L.  R.  A.  553;  Foot  v.  Card,  58 
Conn.  4,  6  L.  R.  A.  839;  SeaverY.  Adams,  66 
N.  IT.  142;  Westlake  v.  Westlake,  34  Ohio  St. 
621.  32  Am.  Rep.  397;  Haynes  v.  JVoielin,  129 
Ind.  581,  14  L.  R.  A.  787;  Warren  v.  Warren, 
89  Mich.  123,  14  L.  R.  A.  546;  Bassett  v.  Bas- 
sett,  20  111.  App.  543;  Pnce  v.  Price,  91  Iowa, 
693.  29  L.  R.  A.  150;  Clow  v.  Chapman,  125 
Mo.  101,  26  L.  R.  A.  412;  Mehrhoff  v.  Mehr- 
hoff, 26  Fed.  Rep.  13.  The  JSew  York  and 
Indiana  cases  cited  overrule  the  earlier  cases 
in  those  stales  in  which  a  different  con- 
clusion had  been  reached.  The  only  deci- 
sions in  which  we  find  the  right  denied  are 
Duffles  V.  Duines,  76  Wis.  374,  8  L.  R.  A.  420; 
an(i  Doe  v.  Hoe,  82  Me.  503.  8  L,  R.  A.  883. 
Of  laie  years,  the  right  of  the  wife  to  sue  has 
generally  been  maintained  by  text-writers.  It 
is  said  in  Bigelow,  TorUs,  158:  *'To  entice 
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away  or  corrupt  the  mind  and  affection  of 
one's  consort  is  a  civil  wrong,  for  which  the 
offender  is  liable  to  the  injured  husband  or 
wife."  And  in  Cooley.  Torts,  228:  "We  see 
no  reason  why  such  an  action  should  not  be 
supported,  where,  by  statute,  the  wife  is  al- 
lowed, for  her  own  benefit,  to  sue  for  personal 
wrongs  suffered  by  her."  In  1  Jaggard.  Torts, 
p.  467,  many  of  the  cases  on  the  subject  are 
referred  to,  and  the  conclusion  is  thus  stated: 
"On  the  other  hand,  it  has  been  insisted  that 
in  natural  justice  no  reason  exists  why  the 
right  of  the  wife  to  maintain  an  action  against 
the  seducer  of  her  husband  should  not  be  co- 
extensive with  the  right  of  action  against  her 
seducer.  The  weight  of  authorities  and  the 
tendency  of  tbe  legislation  strongly  incline 
to  the  latter  opinion."  The  same  proposition 
is  stated  in  1  Am.  &  Eng.  £nc.  Law,  2d  ed. 
p.  166,  and  in  1  Bishop.  Mar.  &  Div.  §  1358. 
The  defendant  in  this  action  was  tlje  father  of 
the  plaintiff's  husband,  and  the  case  was  one 
to  be  carefully  guarded  at  the  trial.  The  in- 
tent with  which  he  acted  was  material  in  de- 
termining his  liability.  It  was  his  right  to  ad- 
vise his  son,  and  in  so  doing,  in  good  faith  and 
with  a  proper  motive,  he  should  not  be  re- 
garded in  the  same  light  as  a  mere  intermed- 
dler.  A  clear  case  of  want  of  justification  on 
the  part  of  the  parents  should  be  shown  before 
they  should  be  held  responsible.  Cooley, 
Torts,  265;  Hvtclieson  v.  Peck,  5  Johns.  196; 
Bennett  v.  Smith,  21  Barb,  439;  Haling  v. 
Huling,  32  111.  App.  519;  Tasker  v.  l<tanUy, 
153  Mass.  148.  10  L.  R.  A.  468;  Fratiniv.  Caa- 
lini,  44  Am.  St.  Rep.  850,  note  (66  Vi.  278). 
On  the  trial  the  plaintiff  was  held  to  distinct 
and  clear  proof  that  the  defendant  wrongfully 
and  maliciously  causal  her  husband  to  aban- 
don her.  Every  right  which  the  defendant 
could  properly  claim  in  this  regard  was  care- 
fully stated  m  a  very  clear  and  adequate 
charge.  The  claim  that  the  action  was.  in 
effect,  an  action  for  words  spoken,  and  conse- 
quently barred  by  the  statute  of  limitations, 
cannot  be  sustained.  It  was  not  either  in 
form  or  in  substance  an  action  of  slander, 
and  the  words  proved  were  only  one  of  the 
many  means  employed  by  the  defendant  to  ef- 
fect his  purpose. 
The  judgment  is  affirmed. 


John  W.  DEMPSEY,  Aj^t., 

V. 

John  DOBSON  ei  ah 
(184  Pa.  588.) 

A  custom  or  usag^  of  carpet  maJcin^ 
which  would  grlTe  the  color  mixer  au 
ezfdnsiTe  title  as  agraf  nst  his  employer  to  tbe 
vatiouB  combinations  and  shades  of  color  devised 
by  bim  for  use  in  the  manufacture  or  carpets  in 
bis  employer's  mill  is  unreaaooable,  and  cannot 
be  sustained. 

(February  21, 1898.) 


Note.— For  prior  appeal  in  this  case,  see  Demp- 
sey  V.  Dobson  (Pa.)  82  L.  R.  A.  761. 

As  to  property  In  secret  processes,  recipes,  eta, 
see  note  to  Tode  v.  Gross  <N.  y.>  18  L.  R.  A.  664. 
See  also  Watkins  v.  Landon  (Minn.)  19  L.  R.  A.29S^ 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  Iso.  1,  for 
Philadelphia  County  in  favor  of  defendants  in 
an  action  brought  to  recover  damages  for  un- 
la\vful  detention  and  copying  of  plaintiff's 
color  books.     Afflrvied, 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  C»rroll  Brewster  and 
Georee  W.  Harkins  for  appellant. 

il/r.  Rich&rd  P.  White,  for  appellees: 

Usage  is  never  admissible  to  oppose  or  alter 
a  general  principle  of  law,  and  upon  a  fixed 
state  of  facts  to  make  the  legal  rights  or  lia- 
bilities of  the  parties  other  than  they  are  at 
common  law. 

Barnard  v.  Kellogg,  10  Wall.  884.  19  L.  ed. 
987:  liapp  v.  I'ahner,  3  Watts,  178. 

Nothing  should  be  more  pertinaciously  re- 
sisted than  these  attempts  to  transfer  the 
functions  of  the  judge  from  the  bench  to  the 
witness  stand,  by  evidence  of  customs  in  der- 
ogation of  the  general  law,  that  would  in- 
volve the  responsibilities  of  ihe  parties  in  rules 
whose  exiFt^nce,  perhaps,  they  had  no  reason 
to  suspect  before  they  came  to  be  applied  to 
their  rights. 

Bolton  V.  Colder,  1  Watts,  363;  Wipglestrorth 
V.  Dallison,  1  Dougl.  201;  1  Smith,  Lead.  Cas. 
pt.  2.  pp.  928-954. 

The  recipes  prepared  by  the  color- mixer  for 
the  use  of  his  employers  in  the  manufacture 
of  their  carpets  belonged  to  them,  so  far,  at 
least,  as  to  give  them  the  right  to  continue 
the  use  of  the  various  colors  and  shades  pro- 
duced by  them. 

Dempsey  v.  Dobson,  174  Pa.  122,  32  L.  R. 
A.  761;  Makepeace  v.  Jackson,  4  Taunt.  770. 

Vindictive  damages  could  not  be  allowed,  no 
injury  was  shown,  and  for  a  bare  technical 
right  to  nominal  damages  this  court  would 
not  reverse. 

Ely  V.  Parsons,  55  Conn.  83. 

Where  an  employee  uses  his  own  books  to 
make  entries  in  the  course  of  his  employment, 
which  it  was  his  duty  to  make  and  to  keep  for 
his  employers'  information,  the  books  so  used 
become  the  property  of  the  master. 

See  Wood,  Mast.  &  8.  2d  ed.  p.  202. 

Williajns,  J.,  delivered  the  opiniop  of  the 
court: 

This  case  was  in  this  court  in  1896,  and  is 
reported  in  174  Pa.  122,  32  L.  R.  A.  761.  A 
verdict  and  judgment  had  been  obtained  in 
the  court  below  against  the  defendants,  from 
which  they  appealed.  We  reversed  the  judg- 
ment, holding  that  a  color  mixer  could  not  as- 
sert, as  against  his  employer,  an  exclusive  title 
to  the  various  combinations  and  shades  of  color 
devised  by  him  for  use  in  the  manufacture  of 
carpets  in  his  employer's  mill.  But  we 
awarded  a  venire  facias  de  novo,  because  of 
an  allegation  that  violence  had  been  used  by  i 
the  defendants  in  the  detention  of  the  plain- 1 
tiff,  and  in  preventing  him  from  carrying  away 
from  the  mill  his  color  books.  A  new  trial 
has  now  been  had.  The  charges  of  the  use  of 
unlawful  violence  do  not  seem  to  have  been 
pressed,  but  the  plaintiff  attempted  on  the 
trial  to  prove  a  custom  or  usage  prevailing  in 
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the  business  of  carpet  making,  by  which  the 
results  of  the  color  mixer's  skill  and  labor  in 
the  service  of  his  employer  are  recognized  as 
belonging  exclusively  to  the  employee,  the 
color  mixer;  the  employer,  the  manufacturer, 
for  whose  use  the  colors  were  devised,  having 
no  title  whatever  to  them.  The  several  as- 
signments of  error  relate  to  the  rejection  of  the 
evidence  offered  to  establish  such  a  custom. 
It  is  one  of  the  requisites  of  a  good  custom 
that  it  must  be  reasonable.  Another  is  that  it 
must  not  be  contrary  to  law.  The  custom 
sought  to  be  set  up  vfas  an  unreasonable  one. 
The  color  mixer,  like  the  designer  and  the 
weaver,  is  employed  because  of  his  supposed 
ability  to  serve  his  employer  in  the  particular 
line  of  labor  which  he  is  expected  to  follow. 
First,  comes  the  work  of  the  designer,  who 
prepares,  or  invents,  it  may  be,  the  pattern 
after  which  the  carpet  is  to  be  made.  Then 
Comes  the  color  mixer,  who  is  to  mix  his  em- 
ployer's colors  in  such  proportions  as  to  pro- 
duce the  necessary  shades  required  by  the  pat- 
tern that  has  t>een  adopted.  Finally  come  the 
application  of  the  colors  and  the  weaving. 
The  services  of  each  and  all  these  mechanics 
are  requisite  to  the  production  of  the  carpet. 
The  employer  has  an  equal  right  to  the  faith- 
ful service  of  each,  and  is  equally,  so  far  as 
his  own  business  is  concerned,  entitled  to  the 
results  of  the  labor  of  each.  It  a  color  mixer 
could  at  his  pleasure  carry  off  the  recipes  and 
color  books  from  his  employer's  factory,  and 
refuse  to  permit  their  further  use  except  upon 
his  own  terms,  it  would  be  in  his  power  to  in- 
flict enormous  loss  on  the  manufacturer  at 
any  moment,  and  not  merely  to  disturb,  but 
to  destroy,  his  business.  Such  a  custom  would 
not  be  reasonable,  and  could  not  be  sustained. 
But  it  is  against  the  law.  The  courts  of  the 
United  States,  of  this  state,  and,  so  far  as  I 
have  been  able  to  examine,  of  all  the  states  in 
the  Union,  recognize  the  rule  laid  down  when 
this  case  was  here  in  1896.  that  "the  designs 
and  recipes  so  made  for  him  [an  employer]  are, 
as  between  his  employees  and  himself,  his,  for 
the  purposes  of  his  own  manufacturing  busi- 
ness. Even  if  his  employee  had  obtained  let- 
ters patent  for  his  formula,  protecting  himself 
thereby  against  the  public,  still  the  employer's 
right  to  continue  its  use  [in  his  own  business] 
would  be  protected  by  the  United  States 
courts."  Solomons  v.  Unitrd  States,  137  U. 
S.  342,  34  L.  ed.  667.  To  the  same  effect  are 
summer's  Appeal,  58  Pa.  155.  98  Am.  Dec. 
248;  Dempsey  v.  Dobson,  174  Pa.  122,  32  L.  R. 
A.  761. 

The  several  offers  made  for  the  purpose  of 
showing  the  existence  of  the  alleged  custom 
were  properly  rejected.  In  the  absence  of 
proof  of  the  alleged  acts  of  violence,  we  fully 
concur  with  the  learned  judge  of  the  court  be- 
low that  there  was  nothing  shown  by  the  evi- 
dence on  the  part  of  the  plaintiff  sufficient  to 
sustain  a  verdict  against  the  defendants,  and 
that  the  case  was  a  proper  one  for  a  compul- 
sory nonsuit. 

The  judgment  is  affirmed,  and  judgment  is 
now  entered  in  favor  of  the  defendants. 
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Re  Estate  of  Susan  E.   DU  PLAINE,   De 
ceased. 

(185  Pa.  832.^ 

A  mort^a^e  fbr  one  half  the  trust  es. 
tate,  obtained  for  himself  alone  by  one 
of  the  cestiiis  que  trust  from  the  trustee 
io  a  Joint  trust  to  pay  ooe  baJf  of  tbe  Income 
to  such  cestui  Qtte  trust  and  the  other  half  to  his 
sister,  will  inure  to  tbe  beneQt  of  bis  sister 
as  well  as  himself,  where  he  obtained  the  mort- 
gagre  by  pressure  when  tbe  trustee  was  finan- 
cially embarrassed,  but  concealed  these  facts 
from  bis  sister,  although  it  is  not  sbown  that  any 
of  the  trust  funds  went  into  the  mortgaged  prop- 
erty. 

(April*,  1898.) 

APPEAL  by  Benoni  C.  Du  Plaine  from  a  de- 
cree of  the  Orphans'Court  for  Philadelphia 
County  adjudging  his  sister  Helen  Augusta  C. 
Childs  entitleGl  to  the  benefit  of  securities 
which  he  had  obtained  for  his  share  of  a  trust 
estate  which  had  been  left  to  the  brother  and 
sister,  but  which  was  in  danger  of  loss  because 
of  the  financial  embarrassment  of  the  trustee. 
Affirmed. 

The  opinion  of  the  orphans'  court,  which  was 
adopted  by  the  supreme  court,  is  as  follows: 

'•The  petitioner  and  respondent  are  brother 
and  sister.  Their  mother  by  her  will  gave  all 
the  rest,  residue,  and  remainder  of  her  estate 
to  a  trustee  in  trust  to  manage  the  same,  and 
collect  and  receive  the  rents,  issues,  and  profits 
thereof,  and  'pay  in  semiannual  instalmenu 
one  full  one  half  part  of  net  rents,  income,  in- 
terest, dividends,  and  profits  unto  my  son,  Be- 
noni C.  Du  Plaine,  for  and  during  all  the  term 
of  his  natural  life/  etc.  And  the  'said  trustee 
shall  pay  tbe  remaining  one  half  part  of  the 
said  net  rents,  interest,  income,  dividends,  and 
profits,  in  semiannual  instalments,  unto  my 
said  daughter,  Helen  Augusta  C.  Childs,  for 
and  during  the  full  term  of  her  natural  life,' 
etc.  In  the  case  of  the  death  of  either  of  the 
said  life  tenants,  the  principal  was  to  go  to 
their  children,  with,  however,  a  power  of  dis- 
position otherwise  by  will;  and,  in  default  of 
children  or  a  will,  then  cross  remainders  from 
one  to  the  other.  The  brother  had  accident- 
ally learned  that  the  trustee  was  in  an  embar- 
rassed condition  financially,  and  went  to  him, 
and  insisted  upon  a  settlement  for  his  one  half 
of  the  principal  sum  which  was  in  his  hands 
as  trustee,  and  under  pressure  of  threatened 
arrest,  etc.,  received  from  him  a  mortgage  upon 
some  real  estate  for  exactly  one  half  of  tbe 
trust  estate.  The  brother  for  several  years 
concealed  all  knowledge  of  the  insolvent  con- 
dition of  the  trustee  from  his  sister,  and  also 
the  fact  that  he  had  tried  to  protect  himself  by 
securing  xhis  mortgage.  This  he  now  claims 
he  holds  for  bis  own  benefit  alone,  and  that  his 
sister  has  no  interest  therein.  Such  are,  briefly 
stated,  the  facts. 

''It  is  hard  to  find  language  sufficiently 
strong  to  condemn  the  conduct  of  a  brother  who 
would  thus  try  to  secure  himself  and  leave  his 
sister  in  the  «lurcb,  and,  after  he  supposed  he 


Note.— As  somewhat  connected  with  the  subject 
of  the  present  unusual  case,  see,  as  to  tracing  trust 
funds,  the  case  of  Ferchen  v.  Arndt  (Or.)  29  L.  R. 
A.  864,  and  cases  cited  in  footnote  thereto. 
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was  himself  secure,  not  to  give  her  the  knowl- 
edge by  which  she  might  have  been  able  to  se- 
cure herself,  also;  but  the  case  is  not  to  be  de- 
cided upon  any  sentimental  considerations,  but 
upon  the  law  as  applicable  to  tbe  facts  as  they 
are  presented.  It  will  be  observed  that  tbe 
trust  is  a  joint  one,  and  although  tbe  trustee, 
in  an  account  filed,  divided  the  fund  in  half, 
and  stated  that  he  held  one  half  for  one,  and 
the  other  half  for  the  other,  of  the  cntuis  que 
trust,  there  was  no  distribution  so  decreed:  and 
in  fact  there  could  not  be  any  separation  of 
this  fund,  under  the  will  of  the  testatrix,  until 
one  or  the  other  of  the  cestvis  qve  trust  died, 
when  other  interests  might  intervene.  The 
mother  gave  all  her  residuary  estate  to  this 
trustee,  to  pay  one  half  of  the  income  to  the 
son,  and  one  half  of  the  income  to  the  daughter. 
She  did  not  give  one  half  of  the  principal,  to 
be  held  for  each,  but  it  all  is  to  be  held  jointly 
in  trust  for  both.  In  AuberVs  Appeal,  119  Pa. 
58,  and  in  WiUn's  Appeal  105  Pa.  121.  the  su- 
preme court  laid  down  the  law  that,  where  an 
estate  is  so  given  for  two  persons,  it  is  to  re- 
main intact  until  the  time  for  distribution  ar- 
rives, because  'we  cannot  say/  to  (Tse  their 
language,  'that  a  moiety  of  the  income  of  tbe 
whole  may  not  be  more  valuable  to  thesurviv- 
ing  life  tenant  than  tbe  whole  of  the  income  of 
a  moiety.'  The  time  for  the  distribution  of 
this  fund  has  not  arrived,  and  therefore  there 
can  be  no  distribution  or  division  of  it;  and  in 
case  of  a  devastavit,  as  has  here  happened, 
anything  that  the  vigilance  of  either  of  the 
eestuis  que  trusty  or  anyone  else,  has  rescued 
from  the  wreck,  must  inure  to  the  benefit  of 
both  of  them.  It  has  been  settled  that  where 
there  is  a  community  of  interest  there  is  a  com- 
munity of  duty;  each  of  those  interested  must 
be  faithful  to  bioiself,  and  equally  as  well  to 
all  the  others  interested.  He  can  secure  no 
advantage  over  the  others  because  be  has  found 
out  something  they  do  not  know,  or  because 
perhaps  he  is  in  a  better  position  to  protect 
himself  than  are  they.  The  rule  of  law  as 
stated  in  Keeeh  v.  Sandford,  1  White &T.  Lead. 
Cas.  Eq.  4th  Am.  ed.  64,  has  been  followed  in 
numerous  cases  in  this  state.  'Whenever  one 
person  is  placed  in  such  relations  to  another, 
by  the  act  or  consent  of  that  other,  or  by  the 
act  of  a  third  person,  or  by  the  law,  that  he 
becomes  interested  for  him.  or  interested  with 
him.  in  any  subject  of  property  or  business, 
he  is  prohibited  from  acquiring  rights  in  that 
subject  antagonistic  to  tbe  person  with  whose 
interest  he  has  become  associated.'  This  doc- 
trine was  enforced  in  Weaker  v.  Wihk,  25  Pa. 
270,  64  Am.  Dec.  696,  the  syllabus  of  which  is 
as  follows:  'When  several  persons  have  a  joint 
or  common  interest  in  an  estate,  one  cannot 
purchase  an  encumbrance  or  an  outstanding 
title,  and  set  it  up  against  the  rest,  for  the  pur- 
pose of  depriving  them  of  their  interests.^ 
Chief  Justice  Lewis,  in  delivering  the  opinion, 
said:  'Community  of  interest  produces  com- 
munity of  duty.  .  .  .  A  conveyance  to  one 
of  several  tenants  in  common,  or  a  deed  to  one 
of  two  devisees  of  the  same  land,  shall  inure  to 
the  benefit  of  all  who  came  in  under  the.same 
title,  and  are  holding  jointly  or  in  common.  . .  . 
Where  several  persons  have  a  joint  or  common 
interest  in  an  estate,  it  is  not  to  be  tolerated 
i  that  one  shall  purchase  an  encumbrance  or  an 
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outstanding  title,  and  set  it  up  against  the  rest, 
for  the  purpose  of  depriving  them  of  their  in- 
terests. Chancellor  Kent,  with  f;reat  truth, 
remarked  that  such  a  proceeding  would  be  *re- 
pugnant  to  a  sense  of  refined  and  accurate 
Justice,  and  would  be  immoral,  because  it 
would  be  against  the  reciprocal  obligation  to  do 
nothing  to  the  prejudice  of  each  other's  equal 
claim,  which  the  relationship  of  the  parties 
created.'  It  is  the  duty  of  all  to  deal  candidly 
and  benevolently  with  each  other,  and  to  cause 
no  harm  to  their  joint  interests."  To  the  same 
purpose,  see  Lloyd  v.  Lynch,  28  Pa.  419,  70 
Am.  Dec.  137:  Gibion  v.  Winslow,  46  Pa.  380, 
84  Am.  Dec.  552:  Kennedy  v.  Barie,  166  Pa. 
860;  MeCutehean  v.  8mith,  173  Pa.  101;  P&weU 
V.  Lantzy,  178  Pa.  548. 

The  fact  which  was  so  urgently  pressed  at 
the  argument,  that  it  was  not  proved  that  any 
pjortion  of  these  trust  f  uuds  went  into  the  par- 
ticular property  upon  which  the  mortgage  was 
given,  can  make  no  difference.     Whether  they 


did  or  did  not  is  immaterial.  The  only  claim 
the  respondent  had  upon  the  trustee  was  as  a 
cestui  que  trust  under  this  will.  He  was  not  a. 
creditor  in  any  other  way.  When  this  mort- 
gage was  given  to.  him,  the  consideration  pass- 
mg  was  that  the  trustee  owed  this  trust- estate- 
money.  Therefore  anything  that  he  received 
upon  that  account  must,  in  law,  equity,  mor- 
als, and  common  decency,  be  held  by  him  in 
trust  for  his  sister  as  well  as  himself.  The  pe- 
tition in  this  case  is  granted. 

Mr.  B.  F.  Fisher  for  appellant. 

Mr,  William  C.  Hannis  for  appellee. 

Per  Curiam: 

There  is  no  substantial  error  in  the  findings 
of  fact  in  this  case,  and  on  the  facts  thns  es- 
tablished the  decree  complained  of  is  free  from 
error.  The  questions  involved  were  well  con- 
sidered and  corre'ctly  decided  by  the  orphan s*^ 
court,  and  on  its  opinion  the  decree  is  affirmed, 
and  appeal  dismissed,  at  appellant's  costs. 
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etal,  Plffe,  in  Err,, 

tJ. 
Horace  W.  YATES. 

(49  U.  S.  App.  241, 79  Fed.  Rep.  584, 25  C.  C.  A.  103.) 

1*  Medieal  books  cannot  be  read  to  the 
Jury  as  independent  e\ideoce  of  the  opinions 
and  theories  therein  expressed  or  advocated. 

2*  The  Federal  court  will  not  follow  the 
state  court  declsluns  as  to  the  admissibility 
In  evidence  at  common  law  of  extracts  from 
medical  books. 


8*  A  statute  making  books  of  sdenee 
or  art  presumptive  evidence  of  f  aots  of 
general  notoriety  or  interest  does  not  inchide 
medical  works  so  as  to  make  them  evidence  of 
the  opiDions  or  theories  therein  expressed. 

4*  A  treatise  on  concuifslon  of  the  spine* 
about  the  extent  and  character  of  which  there  is 
some  difference  of  opinion  amoncr  the  medical 
profession,  is  not  admissible  in  evidence  to  estab- 
lish fhe  fact  that  an  ailment  from  which  a  person 
appears  to  be  sufferioK  is  a  result  of  nervous 
shook  sustained  some  years  previously  In  a  rail- 
way collision. 

(March  22, 1897.) 


NoTB.— Sb<enCi/lc  books  and  treatises  as  evidence, 

I.  Exact  sciences. 

a.  OenercU  rule  as  to  admissfbiiity, 

b.  Tables  of  expectancy  of  life, 

1.  AdmistHhUity  generally, 

2,  In  accident  coms. 

S,  In  other  casen  generally, 
4.  Conclusiveness  and  effect, 

c.  The  almauac. 
U,  Inexact  sciences. 

a.  General  rule  as  to  admissihdUV' 

b.  Reasons  for  the  rule. 
0,  The  corUrary  rule. 

d.  Opinit>ns  founded  on  books. 

e.  U»e  of,  on  examination. 

i.  Use  to  sustain  or  discredit  expert, 
g.  Use  nf,  on  cross-examination. 
h.  Use  ofy  in  arqwrnent, 

m.  Jjau). 

IV.  Miscellaneous  matters, 

I.  Exact  sciences, 
a.  General  ruie  as  to  admissibility. 

The  books  which  are  admitted  before  a  jury  as 
primary  evidence  are  those  which  relate  to  science 
deemed  exact,  or  such  as  by  long  use  in  the  prac- 
tioal  affairs  of  life  have  come  to  be  accepted  as 
standard  and  unvarying  authority  in  determining 
the  action  of  those  who  use  them.  Tucker  v. 
Donald,  60  Miss.  460,  45  Am.  Hep.  416. 

Books  of  exact  science  in  which  conclusions 
40  L.  R.  A« 


from  certain  and  consistent  data  are  reached  by 
processes  too  intricate  to  bo  elucidated  by  a  wit- 
ness, when  shown  to  have  been  accepted  as  stand- 
ards upon  the  particular  subject  under  examina- 
tion, are  admitted  in  evidence.  Shover  v.  Myrick,  4 
Ind.  App.  7. 

Almanacs,  astronomical  calculations,  tables  of 
logarithms  and  the  like,  and  tables  of  life  expeeta- 
tions  in  matters  of  insurance,  are  among  the  exact 
sciences  which  are  admissible  as  prima  facie  evi- 
dence. Tucker  v.  Donald,  60  Miss.  460,  45  Am.  Rep« 
416. 

When  the  scientiflo  work  is  concededly  recog- 
nized as  a  standard  authority  by  the  profession, 
statistics  of  mechanical  experiments  and  tabula- 
tions of  the  results  thereof  may  be  read  in  evidence 
by  an  expert  witness  in  support  of  his  professional 
opinion,  where  such  statistics  and  tabulations  are 
generally  relied  upon  by  experts  in  the  particular 
field  of  the  mechanic  arts  with  which  such  statistics 
and  tabulations  are  concerned.    Western  Assur. 

Co.  V.  J.  H.  MOHLMAN  Co. 

b.  Tables  of  expectancy  of  life, 

1.  Admiitsibility  oenerally, 

A  table  showing  the  expectancy  of  life  in  healthy 
persons  of  different  ages,  printed  in  books  of  gen- 
eral acceptance  and  authority  in  the  courts,  such 
as  the  Carlisle  and  Northampton  and  other  tables  of 
expectancy,  is  admissible  in  evidence  in  cases  where 
such  evidence  is  applicable.    Sellars  v.  Foster,  27 
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ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa  to 
review  a  judgment  in  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ants' negligence.     Reterned. 

Before  Sanborn  and  Thayer,  Circuit  Judges, 
and  Lochren,  District  Judge. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  N.  Baldwin,  for  plaintiffs  in 
error: 

Under  common-law  procedure  it  was  not 
competent  to  read  books  of  science  to  a  jury 
as  evidence,  because  the  statements  therein 
contained  were  not  only  wanting  in  the  sanc- 
tity of  an  oath,  but  were  made  by  one  who 
was  not  present  and  was  not  liable  to  cross  ex- 
amination. For  that  reason  they  were  ex- 
cluded, notwithstanding  the  opinion  under 
oath  of  scientific  men,  that  they  were  books  of 
authority. 

OaUagher  v.  Market  Street  R.  Go.  67  Cal.  18, 
56  Am.  Rep.  718;  Asliworth  v.  Kittridge,  12 
Cuah.  193,  59  Am.  Dec.  178;  Com.  v.  Wilson, 
1  Gray,  887;  Wasliburn  v.  Cuddihy,  8  Gray. 
430;  Melcin  v.  Easley,  46  N.  C.  (1  Jones,  L.) 
387.  62  Am.  Dec.  171;  Carter  v.  State,  2  Ind. 
617;  Fouler  v.  Lems,  25  Tex.  Supp.  380. 
19  This  book  was  not  admissible  under  the  stat- 
utes of  the  state  of  Iowa. 

Ashmrrth  v.  Kittridge,  12  Cush.  193.  59  Am. 
Dec.  178;  Whiton  v.  Albany  City  Ins.  Co.  109 
Mass.  24:  Com.  v.  Sturtimnt,  117  Mass.  182, 
19  Am.  Rep.  401;  Com.  v.  Rrown,  121  Mass. 
69;  People  v.  Hall,  48  Mich.  482,  42  Am.  Rep. 
477;  Piiiney  v.  Cahill,  48  Mich.  584;  Fraser  v. 
Jennison,  42  Mich.  206;  Qale  v.  Rector,  5  111. 
App.  481;  St.  Louis,  A.  d  T.  R.  Co.  v.  Jones 
(Tex.)  14  S.  W.  809;  Com.  v.  Wilson.  I  Grav, 
337;  Was?ibiirn  v.  Cudfiihy,  8  Gray,  430;  Fow- 
ler V.  LeMs,  25  Tex.  Supp.  380:  Ware  v.  Ware, 
8  Me.  42;  Harris  v.  Panama  R.  Co.  3  Bosw. 


7;  Melvin  v.  Easley,  46  N.  C.  (1  Jones,  L.)387, 
62  Am.  Dec.  171;  State  v.  O'Brien,  7  R.  L  336; 
Davis  V.  State,  38  Md.  15;  Carter  v.  State,  2 
Ind.  617;  Boyle  v.  State,  57  Wis.  472,  46  Am. 
Rep.  41 ;  Stilling  v.  Thorp,  54  Wis.  534, 41  Am, 
Rep.  60;  Fox  v.  Peninsular  White  Lead  <fe  0*>r 
Works,  84  Mich.  676;  Epps  v.  State,  102  Ind. 
539;  People  v.  Sessions,  58  Mich-  594;  Rogers, 
Expert  Testimony,  pp.  237-273;  2  Rice,  Ev. 
p.  1254;  Bradner,  Ev.  p.  315;  15  Am.  &  Eng. 
Enc.  Law,  p.  207. 

Messrs.  George  E.  Hibner  and  Harl  ft 
McCabe,  for  defendant  in  error: 

In  actions  at  law  in  the  courts  of  the  United 
States,  the  rules  of  evidence  and  the  law  of 
evidence  generally  of  the  states  prevail  in  those 
courts. 

Ex  parte  Fisk.  113  U.  S.  720.  28  L.  ed.  1120; 
Hinds  V.  Keitli,  13  U.  S.  App.  222, 57  Fed.  Rep. 
10,  6  C.  C.  A.  231. 

In  Bowman  v.  Woods,  1  G.  Greene,  441,  such 
works  were  held  admissible  under  the  common 
law. 

So  in  Donaldson  v.  Mississippi  A  M.  R.  Co. 
18  Iowa,  280,  87  Am.  Dec.  391. 

In  BrodJvead  v.  Wiltse..  85  Iowa.  429.  the  stat- 
ute is  set  out  in  the  opinion,  and  it  is  distinctly 
ruled  therein  that  medical  works  are  within  its 
provisions. 

In  Quackenbnsh  v.  Chicago  db  N,  W.  R.  Co. 
78  Iowa,  458,  the  admission  of  a  work  on  dis 
eases  of  throat  and  nose  was  held  correct. 

In  Peck  V.  Hutchinson,  88  Iowa.  320,  Wells' 
Treatise  on  the  Eye  was  introduced. 
On  rehearing. 

If  we  find  that  the  supreme  court  of  Iowa 
has  adopted  a  radically  different  canon  of  con- 
struction than  that  of  the  California  court, 
such  canon  of  construction  is  obligatory  upon 
this  court.     Such  is  the  case. 

Kuhns  V.  Chicago,  M.  <fe  St.  P.  R.  Co  ^ 
Iowa,  528.     See  as  further  illustrative  OratC' 


Neb.  118;  Georgria  R.  &  BkR.  Co.  v.  Oaks,  52  Ga.  410; 
Shover  v.  Myrick,  4  Ind.  App.  7. 

And  is  proper  evidence  to  establish  the  state- 
ments and  estimates  contained  in  it.  Shover  v. 
Myrick,  4  Ind.  App.  7. 

And  expert  witnesses  may  testify  as  to  results 
and  conclusions  arrived  at  by  them  with  reference 
to  the  probable  lensrth  of  life  of  a  person,  and  refer 
to  the  tables  and  data  upon  which  their  knowledfre 
is  based  in  whoie  or  in  part,  as  a  means  of  refreshing 
their  memory.    Shover  v.  Myrick,  4  Ind.  App.  7. 

Carlisle  and  other  similar  tables  are  to  be  received 
in  evidence  for  the  purpose  of  showing  the  expec- 
tation and  proper  duration  of  life,  upon  Judicial 
notice  of  their  genuineness  and  authoritativcness, 
and  le^al  proof  of  such  fpenuineness  and  authorl- 
tativeness  is  not  required.  Schemer  v.  Minneapolis 
&  St.  L.  R.  Co.  32  Minn.  518. 

And  courts  will  take  Judicial  notice  of  such 
standard  tables  as  the  Carlisle  tables,  read  from  the 
Encylopeedia  Britannlca;  and  they  are  not  subject 
to  the  objection  that  no  foundation  had  been  laid 
for  their  introduction  in  evidence.  Louisville,  N. 
A.  &  C.  R.  Co.  v.  Miller,  141  Ind.  533. 

And  the  Carlisle  tables  contained  in  the  Encyclo- 
ptedia  Britannlca  are  admissible  in  evidence  under 
Iowa  Code,  9  3653,  without  preliminary  proofs. 
Haden  v.  Sioux  City  &  P.  R.  Co.  «9  Iowa,  735; 
Worden  v.  Humeston  &  S.  R.  Co.  76  Iowa,  310. 

And  so  are  the  tables  of  expectancy  of  life  con- 
tained in  Johnson's  New  Universal  Encyclopaedia; 
Scagrel  v.  ChicajfO,  M.  &  St.  P.  R.  Co.  83  Iowa,  380. 

And  evidence  of  a  witness  that  be  is  acquainted 
40  L.  R.  A. 


with  Johnson's  New  Universal  Encyclopaedia,  and 
that  it  was  his  impression  that  it  was  a  standard 
work,  is  suQlcient  to  identify  it  as  a  standard  au- 
thority for  the  purpose  of  rendering  it  admissible  in 
evidence  to  show  the  expectancy  of  life  in  an  action 
aiarainst  a  railroad  company  for  a  personal  injury 
causinf?  death.  Gorman  v.  Minneapolis  &  St.  L.  R. 
Co.  78  Iowa,  509. 

So,  the  expectation  of  human  life  is  a  matter  of 
experience,  about  which  it  is  not  error  for  the 
Judffe  to  instruct  the  Jury  in  an  action  in  which  it 
is  material.  Johnson  v.  Hudson  River  R.  Ga  6 
Duer,  633. 

A  book  containing  tables  of  expectancy  of  life, 
however,  which  is  not  one  of  those  standard  works 
which  courts  take  judicial  notice  of  and  recognize 
as  authority,  is  not  admissible  in  evidence  in  the 
absence  of  proof  of  its  correctness.  Galveston,  H. 
&  8.  A.  R.  Co.  V.  Arispe,  81  Tex.  517. 

But  the  admission  in  evidence  of  an  excerpt  in  the 
form  of  a  table  of  expectation  of  life  which  contains 
no  intrinsic  evidence  of  authenticity,  in  an  action 
against  a  saloonkeeper  under  the  civil  damaire  act, 
is  not  reversible  error  where  it  was  more  favorable 
to  the  party  exceptinjr  than  were  the  Carl  Isle  tables 
as  contained  in  a  law  book  which  was  properly  ad- 
mitted in  evidence.    Sellars  v.  Foster.  27  Neb.  118. 

The  American  table  of  mortality  has  superseded 
the  Carlisle  tables  in  America,  and  should  be  re- 
sorted to  by  the  courts  as  a  basis  for  the  calculation 
of  annuities  dependent  upon  the  probability  of 
human  life.  Gordon  v.  Tweedy,  74  Ala.  232, 49  Am. 
Rep.  818. 
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ford  V.  Williams,  48  Iowa,  247:  Nosier  v.  Chi- 
cago. B.  &  Q.  B.  Co.  73  Iowa,  271;  Worden  v. 
Humestcn  cfc  .S.  /?.  Co,  76  Iowa,  814;  Gorman 
V.  Minneapolis  dk  St.  L.  B.  Co.  78  Iowa,  518. 

Thayer,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Horace  W.  Yates,  the  defendant  in  error, 
sued  the  Union  Pacific  Railway  Company  and 
its  receivers,  who  are  the  plaimiflFs  in  error,  for 
injuries  sustained  in  a  railway  collision  which 
occurred  on  November  22,  1892.  near  the  town 
of  Aids,  in  the  state  of  Nebraska,  on  the  line 
of  the  Union  Pacific  Railroad.  The  plaintiflf 
below  was  a  mail  agent  in  the  service  of  the 
United  States,  and  Le  was  riding  in  that  capaci 
ty  on  one  of  the  trains  at  the  time  of  the 
collision.  The  injuries  which  the  plaintiff 
sustained  in  consequence  of  the  collision,  to  all 
outward  appearances,  were  not  serious.  One 
of  his  arms  and  one  of  his  legs  were  bruised, 
but  not  broken,  and  his  left  ear  was  cut,  but 
•beyond  this  bis  body  appears  to  have  borne  no 
visible  marks  of  injury.  It  was  contended  at 
the  trial,  however,  that  the  plaintiff  sustained 
a  severe  shock,  which  affected  the  nerves  of 
the  spine,  and  had  produced  a  dangerous  and 
progressive  disease  of  the  spinal  cord,  which 
bad  permanently  disabled  him,  and  was  liable 
to  prove  fatal.  In  supp>ort  of  this  contention, 
the  plaintiff  offered  in  evidence,  and  was  al- 
lowed to  read  to  the  jury,  over  the  objection  of 
the  defendant  company,  certain  extracts  from 
a  book  or  monograph,  which  was  written  by 
Dr.  John  Eric  Erichsen,  entitled  "On  Concus- 
sion of  the  Spine  and  Nervous  Shock  and 
Other  Obscure  Injuries  to  the  Nervous  System, 
in  Their  Clinical  and  Medico  Legal  Aspects" 
(London,  1875).  The  material  parts  of  the  ex- 
tracts thus  read  were  as  follows: 

"It  is  well  known  to  every  surgeon  of  ex- 
perience that  no  injury  to  the  head  is  too 


trifline;  to  be  despised.  This  observation  made 
of  old  by  HippIocrateB  may  be  applied  with 
equal,  if  not  greater,  justice  to  injuries  of  the 
spine;  for,  if  the  brain  is  liable  to  suffer  seri- 
ous primary  lesion  and  protracted  secondary 
disease  from  the  infliction  of  slight,  and  per- 
haps, at  the  time,  apparently  trivial,  injuries 
to  the  head,  the  spinal  cord  is  at  least  equally 
prone  to  become  functionally  disturbed  and 
organically  diseased  from  injuries  sustained  by 
the  vertebral  column.  My  object  m  these  lec- 
tures will  be  to  direct  your  attention  to  certain 
injuries  of  the  spine  that  may  arise  from  acci- 
dents that  are  often  apparently  slight,  from 
shocks  to  the  body  generally,  as  well  as  from 
blows  inflicted  directly  upon  the  back,  and 
to  describe  the  train  of  progressive  symptoms 
that  lead  up  to  the  obscure,  protracted,  and 
often  dangerous  diseases  of  the  spinal  cord  and 
its  membranes,  that  sooner  or  later  are  liable 
to  supervene  i  hereon.  These  injuries  of  the 
spine  and  spinal  cord  occur  not  unfrequently 
in  the  ordinary  accidents  of  civil  life,  in  falls, 
blows,  horse  and  carriage  accidents,  injiu-ies  in 
gymnasiums,  etc.,  but  in  none  more  frequently 
or  with  greater  severity  than  in  those  which 
are  sustained  by  persons  who  have  been  sut>- 
jected  to  the  violent  shock  of  a  railway  colli- 
sion. And  if,  in  these  lectures,  I  speak  more 
of  the  injuries  of  the  spine  arising  from  this 
than  from  any  other  class  of  accidents,  it  is  not 
because  I  wish  to  make  a  distinction  in  injuries 
of  the  spine  according  to  their  causes,  and  still 
less  to  establish  anything  like  a  specialty  of 
•railway  surgery,'  but  rather  because  injuries 
of  the  nervous  system  of  the  kind  we  are  about 
to  discuss  have  become  of  much  practical  im- 
portance from  the  great  frequency  of  their 
occurrence,  consequent  on  the  extension  of 
railway  traffic,  and  because  they  are  so  fre- 
quently the  cause  of  litigation.  There  is  also 
a  special  and  painful  interest  attaching  to  them 


But  it  detracts  notbiofr  from  the  value  of  a  table 
of  expectancy  properly  admitted  In  evidence  that 
other  tables  are  also  recofrnlzed.  Boettifer  v. 
Scherpe  &  K.  Architectural  Iron  Co.  136  Mo.  531. 

And  the  admission  in  evidence,  in  an  action  for 
personal  injury  resulting  in  death,  of  Dr.  Farr's 
Tables,  constructed  from  the  official  records  of  the 
reiristrar  general  for  England  and  Wales,  known  as 
the  English  Tables,  is  not  reversible  error  as 
against  the  defendant,  though  they  differ  from  the 
tables  based  upon  the  American  experience  and 
recognized  by  statute,  as  they  show  a  less  number 
of  years  than  that  shown  by  the  American  experi- 
ence. Cooper  V.  Lake  Shore  &  M.  S.  R.  Co.  66  Mich. 
201. 

2.  In  accident  castH, 

The  Carlisle  and  Northampton  tables  are  standard 
tables  on  the  subject  of  duration  of  life,  and  they 
are  admissible  in  evidence  in  an  action  for  damages 
for  alleged  negligence  causing  death,  as  tending  to 
show  the  prol)able  duration  of  the  life  of  the  per- 
son injured  if  such  injury  had  not  happened,  as  an 
element  of  damages.  Donaldson  v.  Mississippi  &  M. 
R,  Co.  18  Iowa,  280,  87  Am.  Dec.  391;  Worden  v. 
Humeston  *  S.  R.  Co.  76  Iowa,  310;  Chase  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  76  Iowa,  675;  Duval  v. 
Hunt,  »4  Fla.  85;  Georgia  R.  &  Bkg.  Co.  v.  Oalis.  52 
Ga.  410;  Deisen  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.  43 
Minn.  4.54;  O'MelUa  v.  Kansas  City.  St.  J.  &  C.  B.  R. 
Co.  115  Mo.  2a'>;  Sauter  v.  New  York  C.  &  H.  R.  R. 
Co.  6  Hun.  446,  W  X.  Y.  50,  23  Am.  Rep.  18;  Stein- 
brunner  v.  Pittsburgh  &  W.  R.  Co.  146  Pa.  504;  Gal- 
<40  L.  R.  A. 


veston,  H.  &  S.  A.  R.  Co.  v.  Leonard  (Tex.  Civ. 
A  pp.)  29  S.  W.  995;  Gulf,  C.  &  8.  F.  R.  Co.  v.  Smith 
(Tex.  Civ.  App.)  26  S.  W.  644;  Gulf,  C.  &  S.  F.  R.  Co. 
V.  Johnson,  10  Tex.  Oiv.  App.  254;  McKeigue  v. 
Janes vi lie,  68  Wis.  50;  Muicairns  v.  Janes ville,  67 
Wis.  24;  Friend  v.  Ingersoll,  39  Neb.  717. 

Though  the  person  killed  was  in  poor  health. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Leonard  (Tex.  Civ. 
App.)  29  8.  W.  955. 

And  the  American  Experience  Table,  which  is  a 
standard  table  and  has  been  long  recognized  both 
by  statute  and  by  courts,  is  admissible  in  evidence 
in  an  action  for  a  personal  injury  causing  death,  to 
show  the  expectancy  of  a  deceased  person's  life. 
Boettirer  v.  Scherpe  &  K.  Architectural  Iron  Co.  186 
Mo.  531. 

And  the  mortuary  tables  contained  in  How. 
(Mich.)  Stat.  6  4245,  are  admissible  in  evidence  in  an 
action  for  a  personal  injury,  as  tending  to  show  a 
person's  expectancy  of  life  at  a  certain  age.  Hunn 
v.  Michigan  C.  R.  Co.  78  Mich.  513,  7  L.  R.  A.  500. 

So,  a  witness  in  an  action  for  a  personal  injury 
resulting  in  death  may  testify  as  to  the  probable 
period  of  the  natural  life  of  the  person  injured,  by 
reference  to  the  recognized  American  life  table. 
Louisville,  C.  &  L.  R.  Co.  v.  Mahoney,  7  Bush,  235. 

And  a  witness  may  be  permitted  to  testify  in  such 
an  action  from  tables  prepared  by  the  American  Le- 
gion of  Honor,  showing  estimates  of  the  probable 
duration  of  lives  of  men  at  different  ages,  where  it 
is  not  claimed  that  they  were  not  approved  or  cor- 
rect tables.  San  Antonio  &  A.  P.  R.  Co.  v.  Bennett, 
76  Tex.  151. 
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from  the  distressiog  character  of  the  symptoms 
presented  by  the  sufferers.  Moreover,  in  these 
cases  there  is  always  a  peculiar  difficulty, 
which  is  often  greatly  increased  by  the  absence 
of  evidence  of  outward  and  direct  physical  in- 
jury, by  the  obscurity  and  insidious  character 
of  the  early  symptoms,  the  slowly  progressive 
development  of  the  secondary  organic  lesions, 
and  the  functional  derangements  entailed  bv 
them,  and  the  very  uncertain  nature  of  the  ul- 
timate issues  of  the  case.  Thus,  they  consti- 
tute a  class  of  injuries  that  often  tax  the 
diagnostic  skill  of  the  surgeon  to  the  very 
utmost.  [Lecture  1,  pp.  1,  2.]  I  wish  partic- 
ularly and  very  specially  to  impress  upon  you 
that,  although  I  shall  have  frequent  occasion 
to  speak  of  'shocks'  to  the  nervous  system 
arising  from  railway  accidents,  I  do  not  con- 
sider that  these  injuries  stand  in  a  different 
category  from  accidents  occurring  from  other 
causes  in  civil  life;  and  it  will  be  one  of  the 
main  objects  of  these  lectures  to  show  you  that 
precisely  the  same  effects  ma3r  result  from  i 
other  and  more  ordinary  injuries  It  must.  | 
however,  be  evident  to  you  all  that  in  no  or- 1 
dinary  accidents  can  the  shock,  physical  and  : 
mental,  be  so  great  as  those  that  occur  on  rail- 
ways. The  rapidity  of  the  movement,  the  | 
momentum  of  the  persons  injured  and  of  the  ' 
vehicle  that  carries  them,  the  suddenness  of  | 
its  arrest,  the  helplessness  of  the  sufferers,  and 
the  natural  perturbation  of  mind  that  must 
disturb  the  bravest,  are  all  circumstances  which 
necessarily  greatly  increase  the  severity  of  the 
resulting  injury  to  the  nervous  system,  and 
Tvhich  have  led  surgeons  to  consider  these  cases 
as  somewhat  exceptional  and  different  from 
ordinary  accidents.  There  is,  in  fact,  much 
the  same  difference  between  these  and  the  more 
ordinary  injuries  of  the  nervous  system  as  there 
is  between  a  gunshot  wound  and  other  con- 
tused and  lacerated  wounds  of  the  limbs.     The 


cause  is  special,  and  the  results  are  peculiar; 
but.  though  peculiar,  tbey  are  not  so  unlike 
those  arising  from  other  accidents  as  to  jus- 
tify us  in  regarding  them  as  being  in  any 
essential  respect  distinct  and  different  The 
peculiarity  of  those  obscure  injuries  of  the 
nervous  system  caused  by  railway  shocks  is 
sufficiently  great,  however,  to  warrant  us  in 
grouping  them  together  and  considering  them 
as  a  whole  in  a  separate  chapter  in  the  great 
book  of  surgery.  Perhaps  the  one  circum- 
stance which  more  than  any  other  gives  a 
peculiar  character  to  a  railway  accident  is  the 
thrill  or  jar — ^the  *ebrankmenf  of  French 
writers;  the  sharp  vibration,  in  fact — that  is 
transmitted  through  everything  subjected  to  it. 
It  is  this  vibratory  shock  or  jar  which  by  some 
is  compared  to  an  electric  shock,  by  others  to 
setting  the  teeth  on  edge,  that  causes  a  carriage 
to  be  shattered  into  splinters,  and  occasions  the 
sharp,  tremulous  movement  that  runs  tbrou?h 
every  fiber  of  its  occupants,  and  that  consti- 
tutes the  shock.  In  addition  to  this,  the  body 
of  the  traveler  is  thrown  to  and  fro  often  five 
or  six  times  without  any  power  of  resistance  or 
self  preservation,  [pp.  5,  6.]  In  considering 
these  injuries,  I  shall  adopt  the  following  ar- 
rangement: (1)  The  effects  of  severe  blows 
directly  applied  to  the  spine,  but  without  ob- 
vious lesion  of  the  bone  or  ligament.  (2)  The 
consideration  of  the  effects  of  slight  and  ap- 
parently trivial  injuries  applied  directly  to  the 
spine.  (3)  The  effects  that  injuries  of  disunt 
parts  of  the  body,  or  that  shocks  of  the  system 
unattended  by  any  direct  blow  upon  the  back, 
have  upon  the  spinal  cord.  (4)  The  effects 
produced  by  sprains,  wrenches,  or  twists  of 
the  spine.  [Lecture  2,  pp.  14, 15.]  My  object 
in  tne  present  lecture  is  to  direct  your  attention 
to  a  class  of  cases  in  which  the  injury  inflicted 
upon  the  back  is  either  very  slight  m  degree, 
or  in  which  the  blow,  if  more  severe,  has  fallen 


And  an  accountant  may  grive  evidence  in  such  an 
action,  in  which  the  deceased  was  under  a  covenant 
to  pay  his  mother  an  annuity  of  £000  durinar  their 
joint  lives,  after  referring  to  the  Carlisle  tables,  as 
to  the  averafire  duration  of  life  of  two  persons  of 
the  age  of  the  mother  and  son  respectively,  and  as 
to  the  price  for  which  an  annuity  for  the  mother's 
life  could  be  boufrht.  Rowley  v.  London  &  N.  W. 
R.  Co.  L.  R.  8  Exch.  221,  42  L.  J.  Exch.  N.  8. 153,  29 
L.  T.  N.  8.  180,  21  Week.  Rep.  869. 

It  has  been  held,  however,  that  the  Carlisle  tables 
are  immaterial  and  inadmissible  in  evidence  in  an 
action  for  injuries  not  resultingr  in  the  death  of  the 
person  injured.  Nelson  v.  ChicagO}  R.  I.  &  P.  R. 
Co.  38  Iowa,  664. 

And  that  annuity  tables  are  not  admissible  in 
evidence  In  an  action  for  a  personal  injury,  to  show 
the  probable  duration  of  the  life  of  the  person  In- 
jured in  order  to  show  how  long-  she  is  likely  to 
live  to  endure  the  pain  and  sufferinfr  caused  by  the 
injury.  Cbicagro,  B.  &  Q.  R.  Co.  v.  Jounson,  36  111. 
App.  564. 

But  in  Chase  v.  Burlinfirton,  C.  R.  &  N.  R.  Co.  76 
Iowa,  675.  Nelson  v.  Chicago,  R.  I.  &  P.  R.  Co.  38 
Iowa,  664,  supra^  was  said  to  have  been  overruled. 

And  the  freneral  rule  would  scorn  to  be  that  the 
competency  of  standard  life  expectancy  tables  is 
not  confined  to  a  case  of  death  of  one  sustaininfr 
personal  injury  by  another's  nefirlifirence,  but  that 
they  are  also  admissible  to  show  the  probable  dura- 
tion of  life  of  one  suing:  for  a  personal  injury,  on 
the  question  of  compensation  for  permanent  in- 
40  L.  R.  A. 


jury.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141 
Ind.  533:  Simonson  v.  Chicago,  It  I.  &  P.  U.  Ca  49 
Iowa,  87;  McDonald  v.  Chica^ro  &  N.  W.  R,  Co.  26 
Iowa,  124,  06  Am.  Dec.  114;  Lincoln  v.  Smith, 
28  Neb.  762;  Friend  v.  Tngersoll,  39  Neb.  717:  Kraut 
v.  Frankfort  &  S.  P.  City  Pass.  R.  Co.  160  Pa,  829. 

And  that  tables  of  life  expectancies  are  admis> 
Bible  in  evidence  in  an  action  for  a  personal  injury 
on  the  question  of  damages,  thougrh  death  did  not 
result.  Louisville,  N.  A.  &  C.  R.  Co.  v.  Miller,  141 
Ind.  533;  Richmond  &  D.  R.  Co.  v.  Hissonjr,  07  Ala. 
187;  Louisville  &  N.  R.  Co.  v.  Hurt,  101  Ala.  34; 
Kansas  P.  R.  Co.  v.  Lundin.  3  Colo.  94;  Campbell  v. 
York.  172  Pa.  206;  Kraut  v.  Frankfort  &  S.  P.  City 
Pass.  R.  Co.  160  Pa.  329;  Mississippi  &  T.  R.  Co.  v. 
Ayres,  16  Lea,  726. 

And  that  a  physician  and  sunreon  who  attended 
the  person  injured  may  testify  as  to  the  expecta- 
tion of  life  of  a  healthy  man  of  such  injured  per- 
son's agre,  as  shown  b3'  the  Carlisle  mortality  tables* 
in  an  action  for  alleged  neffligenoe  causincr  such 
injury,  where  he  has  testified  that  the  in  juries  were 
of  a  permanent  character.  McCue  v.  Knoxvllle, 
146  Pa.  580:  Steinbrunner  v.  Pittsburfrh  &  W.  B. 
Co.  146  Pa.  504. 

Thus,  standard  mortality  tables  are  admiaslbie  in 
evidence  to  show  the  probable  duration  of  life  of  a 
healthy  person  sustaining  personal  injury  by  the 
nefrllgrence  or  wronirf  ul  act  of  another,  where  the 
injury  has  practically  destroyed  his  eaminir  capaci- 
ty.   Townsend  v.  Briflrars  (Cal.)  32  Pao.a07. 

Or,  where  the  injury  was  permanent  and  inca- 
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upoD  some  other  part  of  the  body  than  the 
apioe,  and  in  which,  consequently,  its  influence 
upon  the  cord  has  been  of  a  less  direct  and 
often  of  a  less  instantaneous  character.  Noth 
in^  is  more  common  than  that  the  symptoms  of 
apmal  mischief  do  not  develop  for  several  days 
after  heavy  falls  on  the  back.  The  symptoms 
arisinis  from  these  accidents  have  been  very  va- 
riously interpreted  by  surffeons,  some  ignoring 
them  entirely,  believing  that  tbey  exist  only  in 
the  imagination  of  the  patient,  or.  if  they  do 
admit  their  existence,  they  attribute  them  to 
other  conditions  of  the  nervous  system  than 
any  that  could  arise  from  the  alleged  accident. 
And  when  their  connection  with  and  depend- 
ence upon  an  injury  have  been  incontestably 
proved,  no  little  discrepancy  of  opinion  has 
arisen  as  to  the  ultimate  results  of  the  case,  the 
permanence  of  the  symptoms,  and  the  curabil- 
ity, or  not,  of  the  patient.  [Lecture  4,  pp.  77, 
78.  79.]  I  have  often  remarked  that  in  railway 
accidents  those  passengers  suffer  most  seriousl v 
from  concussion  of  the  nervous  system  who  sit 
with  their  backs  turned  towards  the  end  of  the 
train  which  is  struck.  Thus,  when  a  train 
runs  into  an  obstruction  on  the  line,  those  who 
are  sitting  with  their  backs  to  the  engine  will 
probably  sufifer  most;  whilst  if  a  train  is  run 
mto  from  behind,  those  who  are  facing  the 
engine  will  most  frequently  be  the  greatest 
sufferers.  .  .  .  Those  who  are  facing  the 
engine  are  in  the  first  instance  thrown  suddenly 
and  violently  forward  off  their  seats  against 
the  opposite  side  of  the  compartment;  hence 
they  will  frequently  be  found  to  be  cut  about 
the  head  and  face,  and  more  especially  across 
the  knees  and  legs,  by  coming  In  contact  with 
the  edges  of  the  opposite  seats.  They  then  re- 
bound, and  in  the  rebound  may  sustain  that 
concussion  of  the  spine  which  they  escape  in 
the  first  shock.  Those,  on  the  other  hand,  who 
are  sitting  with  their  backs  to  the   engine, 


being  carried  backward,  when  the  momen- 
tum of  the  carriage  is  suddenly  arrested, 
are  struck  at  once,  and,  if  traveling 
rapidly,  are  jerked  violently  aeainst  the 
backs  of  their  seats,  and  thus  suffer,  in  the 
first  instance  and  by  the  first  shock,  from 
concussion  of  the  spine.  The  force  with  which 
they  strike  the  partition  between  the  compart- 
ments with  their  shoulders  or  loins  is  greatly 
augmented  by  their  opposite  fellow  travelers 
being  thrown  upon  them.  In  the  oscillation 
and  to  and  fro  movements  to  which  the  car- 
riage is  subjected,  they  are  apt  to  be  thrown 
forward,  and,  rebounding,  to  be  struck  again 
about  the  posterior  part  of  the  body.  They 
are  more  helpless  than  those  who  are  facing 
the  engine,  who  frequently  have  time  to 
stretch  out  their  hands  in  order  to  save  them- 
selves, or  to  clutch  hold  of  the  sides  of  the 
carriage  when  in  the  act  of  being  thrown  for- 
ward. When  a  carriage  is  run  into  from  be- 
hind, the  reverse  of  this  takes  place,  and  the 
carriage  is  driven,  as  it  were,  against  those 
passengers  who  have  got  their  backs  turned 
towards  the  hind  part  of  the  train.  In  the 
violent  oscillations  that  take  place,  a  passenger 
is  thrown  backward  and  forward  by  a  kind  of 
shuttlecock  action,  and  frequently,  coming  in 
contact  with  others  on  the  opposite  side,  may 
become  seriously  injured,  especially  by  contu- 
sions about  the  head.  The  oscillations  to 
which  the  body  is  subjected  in  these  accidents 
are  chiefiy  felt  in  those  parts  of  the  vertebral 
column  that  admit  of  most  movement,  viz,,  at 
the  junction  of  the  head  and  neck,  of  the  neck 
and  shoulders,  and  of  the  trunk  and  pelvis. 
Hence  it  is  that  the  spine  so  frequently  be- 
comes strained  and  injured  in  these  regions  by 
railway  injuries."    Lecture  5,  pp.  121, 122. 

The  admission  of  the  aforesaid  extracts 
from  the  writings  of  Dr.  Erichsen  constitutes 
the  chief  error  that  has  been  assigned.    We 


pacitated  the  person  injured  from  earninK  compen- 
sation which  be  otherwise  would  have  received. 
Knapp  V.  Sioux  City  8c  P.  R.  Co.  71  Iowa,  41. 

They  are  competent  evidence  to  show  the  dura- 
tion of  the  camlner  capacity  and  abflity  to  labor  of 
the  person  injured.  Greer  v.  Louisville  &  N.  R.  Co. 
M  Ky.  109. 

And  will  be  admitted  as  an  aid  in  deterrainincr  the 
amount  of  the  verdict,  where  the  evidence  is  con- 
flictinflr  as  to  whether  the  Injuries  sustained  are 
permanent.  Richmond  &  D.  R.  Co.  v.  Garner,  91 
Ga.  27;  Blair  v.  Madison  County,  81  Iowa,  313. 

Or  where  there  was  some  evidence  tending  to 
show  that  the  injuries  received  were  of  a  permanent 
character.  Northeastern  R.  Co.  v.  Chandler,  84 
Ga.  87;  McDonald  v.  Chicago  &  N.  W.  R.  Co.  26 
Iowa,  124,  96  Am.  Dec.  114. 

So.  tables  of  mortality  containinff  by  common 
consent  the  most  accurate  estimate  of  the  probable 
duration  of  human  life  under  given  conditions 
when  the  subject  is  in  reasonably  good  health  may 
be  read  in  evidence  In  an  action  for  damages  for 
personal  injuries,  though  it  is  shown  that  the 
plalntiff*s  con>lition  and  health  were  below  the 
average,  and  that  in  fact  he  was  not  an  Insurable 
risk.  Arkansas  Midland  R.  Co.  v.  Griffith,  63  Ark. 
491. 

And  standard  life  tables  in  common  use  in  this 
country  are  admissible  in  such  an  action,  for  the 
purpose  of  showing  the  probable  duration  of  life 
of  the  person  injured,  though  he  was  engaged  in 
extra  hazardous  and  dangerous  undertakings. 
Coates  V.  Burlington,  C.  R.  &N.  R.  Co.  68  Iowa,  486. 
40  L.R.A* 


And  though  when  injured  he  was  engaged  in  a 
more  hazardous  employment  than  persons  with 
reference  to  whom  the  tables  were  compiled,  that 
being  merely  a  circumstance  to  be  considered  by 
the  Jury  as  tending  to  show  that  his  expectancy  of 
life  was  less  than  the  tables  indicate  for  one  of 
bis  age.  Birmingham  Mineral  R.  Co.  v.  Wllmer,  97 
Ala.  165. 

And  tables  proved  to  have  been  used  by  life  in- 
surance companies,  and  the  testimony  of  an  insur- 
ance agent  touching  such  tables,  are  admissible  in 
evidence  to  show  the  probabilities  of  the  duration 
of  life  in  such  an  action,  though  the  agent  does  not 
claim  to  be  an  expert  as  to  the  tables.  Central  R. 
Co.  V.  Richards,  62  Ga.  306. 

But  standard  life  tables  in  evidence  in  an  action 
for  a  personal  injury  are  to  be  taken  subject  to  the 
peculiar  conditions  surrounding  the  person  in- 
jured, such  as  the  existence  of  diseases  tending  to 
shorten  life,  the  particular  member  of  his  body  of 
the  use  of  which  he  is  deprived,  and  the  extent  to 
which  he  is  disabled  from  supporting  himself. 
Greer  v.  Louisville  &  N.  R.  Co.  94  Ky.  169. 

And  they  are  not  admissible  In  evidence  to  show 
the  expectancy  of  life  of  a  person  suing  for  a  per- 
manent injury  until  the  proper  foundation  has 
been  laid  by  proving  his  age  or  introduchig  evi- 
dence from  which  his  age  may  be  inferred  or  ap- 
proximated. Atlanta  Consol.  Street  R.  Co.  v. 
Beau  champ,  03  Ga.  6;  Macon,  D.  &  S.  R.  Go.  v. 
Moore,  99  Ga.  229. 

And  they  are  not  proper  evidence  and  fnstrno- 
tions  as  to  their  use  are  inappropriate  unless  there 
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think  tbat  the  evidence  in  question  was  clearly 
incompetent  when  judged  by  com  noon-law 
rules  of  evidence.  The  authorities,  both  Eng- 
lish and  American,  are  practically  unanimous 
in  holding  that  medical  books,  even  if  they  are 
regarded  as  authoritative,  cannot  be  read  to  the 
jury  as  independent  evidence  of  the  opinions 
and  theories  therein  expressed  or  advocated. 
One  objection  to  such  testimony  is  that  it  is  not 
delivered  under  oath;  a  second  objection  is 
that  the  opposite  party  is  thereby  deprived  of 
the  benefit  of  a  cross  examination;  and  a 
third,  and  perhaps  a  more  important,  reason 
for  rejecting  such  testimony,  is  that  the  science 
of  medicine  is  not  an  exact  science.  There 
are  different  schools  of  medicine,  the  mem 
bers  of  which  entertain  widely  different  views, 
and  it  frequently  happens  that  medical  prac- 
titioners belonging  to  the  same  school  will  dis- 
agree as  to  the  cause  of  a  particular  disease,  or 
as  to  the  nature  of  an  ailment  with  which  a 
patient  is  afflicted,  even  if  they  do  not  differ  as 
to  the  mode  of  treatment.  Besides,  medical 
theories,  unlike  the  truths  of  exact  science,  are 
subject  to  frequent  modification  and  change, 
even  if  they  are  not  altogether  abandoned. 
For  these  reasons  it  is  very  generally  held  that 
when,  in  a  judicial  proceeding,  it  becomes  ne- 
cessary to  invoke  the  aid  of  medical  experts, 
it  is  safer  to  rely  on  the  testimony  of  compe- 
tent witnesses,  who  are  produced,  sworn,  and 
subjected  to  a  cross-examination,  than  to  per- 
mit medical  books  or  pamphlets  to  be  read  to 
the  jury.  Collier  v.  Simpson,  5  Car.  &  P.  73; 
Ashworth  V.  Kittridge,  12  Cush.  193,  59  Am. 
Dec.  178;  Ware  v.  Ware,  8  Me.  42,  56,  57; 
ISt^tte  V.  O'Brien,  7  R.  I.  336,  338;  People  v. 
naU,  48  Mich.  482,  490,  42  Am.  Rep.  477; 
Gallaglier  v.  Market  Street  R.  Co.  67  Cal.  13, 
56  Am.  Rep.  718;  Epps  v.  Stat^,  102  Ind.  539, 
549.  550;  Com.  v.  Wilwn,  1  Gray,  387;  Melvin 
V.  Easleif,  46  N.  C.  (1  Jones,  L.)  386,  62  Am. 


Dec.  171;  Payson  v.  Eoerett,  12  Minn.  217  (Gil. 
137);  Fowler  v.  Lewis,  25  Tex.  Supp.  3h0; 
SL  Louis,  A.  &  T.  R.  Co.  v.  Jones  (Tex,)  14  S. 
W.  309,  310;  Lawson,  Ev.  pp.  169-171,  and 
cases  cited. 

In  the  following  cases,  to  wit.  Bowman  v. 
Woods,  1 G.  Greene,  441 ;  Stoudenmeier  v.  Will- 
iamson, 29  Ala.  558,  566,  567,  and  Merkle  v. 
State,  37  Ala.  139,  141,  certain  medical  works 
of  standard  authority  were  received  In  evi- 
dence, and  were  held  to  be  admissible.  But. 
so  far  as  we  have  been  able  to  ascertain,  these 
cases  are  at  variance  with  the  well- settled  rule 
which  prevails  elsewhere.  In  this  connection 
it  should  be  observed  that  while  the  prevail 
ing  rule  is,  as  above  stated,  that  medical  books 
cannot  be  read  as  independent  evidence  of  the 
opinions  which  they  contain,  yet,  under  some 
circumstances,  such  books  may  be  referred  to. 
For  example,  a  physician  is  sometimes  al- 
lowed, while  testifying,  to  fortify  an  opinion 
I  which  he  may  have  expressed,  by  referring  ta 
I  medical  works  of  standard  authority  on  which 
j  his  opinion  is  in  part  predicated;  and,  when  a 
medical  expert  has  thus  indicated  the  source  of 
I  his  opinion,  the  books  themselves  may  be  of- 
i  fered  subsequently,  for  the  purpose  of  showing 
I  that  they  do  not  support  the  opinion  ex- 
pressed, or  that  they  contradict  it.  Ripon  v. 
Bittel,  30  Wis.  619;  Pinneyy.  CaArV?,  48  Micb. 
584.  In  some  states,  also,  the  practice  pre- 
vails of  permitting  counsel,  while  addressing 
the  jurjr,  to  read  extracts  from  law  books  and 
from  scientific  works  as  a  part  of  their  argu- 
ment. This  latter  practice  is  approved  ^in 
some  jurisdictions,  and  strongly  condemned  id 
others,  while  in  some  jurisdictions  the  prac- 
tice in  this  respect  is  regarded  as  a  matter 
which  rests  entirely  in  the  sound  discretion  of 
the  trial  judge.  Req,  v.  Courvoisier,  9  Car.  & 
P.  362;  State  v.  H<^t,  46  Conn.  330;  Lawson, 
Ev.  pp.  178,  179.     All  the  authorities  agree, 


he  some  evidence  as  to  the  value  of  such  person's 
services  or  of  bis  capacity  to  earn  money.  Macon, 
D.  &  S.  R.  Co.  v.  Moore,  99  Ga.  229. 

Nor  are  mortuary  tables  showingr  the  expectancy 
of  life  of  the  person  killed  admissible  in  evidence 
in  an  action  broufirht  by  such  person's  father  for 
the  killinfiTf  as  it  would  be  the  expectation  of  life 
of  the  one  who  would  soonest  die  in  the  ordinary 
course  of  nature,  which  should  be  made  the  basis  of 
an  award  of  damagres.  Illinois  C.  R.  Co.  v.  Crudup, 
68  Miss.  291. 

And  the  mortality  tables  found  in  Howell's  Ann. 
Stat.  p.  1084,  are  not  admissible  in  evidenc(>  in  an  ac- 
tion to  recover  for  the  death  of  a  person  caused  by 
alleg'ed  negrligence,  where  such  person  was  but  five 
years  of  afre,  and  the  table  ^ives  no  expectancy  of 
life  for  any  agre  under  ten  years.  Rajnowskl  v. 
Detroit,  B.  C.  &  A.  H.  Co.  74  Mich.  20. 

But  the  Carlisle  life  tables  are  not  rendered  inad- 
missible in  evidence  in  an  action  for  a  personal  in- 
Jury,  for  the  purpose  of  showing  the  expectancy  of 
life  of  the  person  injured,  by  the  fact  that  such 
person  was  an  infant  at  the  time,  and  nothinf?  could 
be  recovered  for  the  services  of  such  person  until 
such  time  as  he  would  have  arrived  at  his  majority. 
Walters  v.  Chicago,  R.  I.  &  P.  R.  Co.  41  Iowa,  71. 

8.  In  other  cfl*c»  oeneraily. 

The  Northampton  tables  are  admissible  as  evi- 
dence tending  to  show  the  probable  duration  of  the 
life  of  the  plaintiff  in  an  action  on  a  contract  to 
support  her  during  life.  Schell  v.  Plumb,  55  N.  Y. 
588. 
40  L.II.  A. 


And  the  damages  to  which  a  policy  holder  is  enti- 
tled as  against  an  insurance  company,  for  becominjr 
insolvent  and  failing  to  keep  on  hand  funds  re- 
quired by  law  and  to  keep  the  policy  in  life,  is  the 
value  of  the  policy,  and  in  ascertaining  it  reaort 
may  be  had  to  tables  used  in  life  insurance sbowintr 
the  average  expectancy  of  life.  People  v.  Security 
Life  Ins.  &  Annuity  Co.  78  N.  Y.  114,  34  Am.  Hep. 
522;  McDonnell  v.  Alabama  Gold  L.  Ins.  Co.  85  Ala. 
401. 

So.  the  standard  and  recognized  mortality  or  life 
tables,  and  the  evidence  of  experts  as  to  computa- 
tions based  thereon,  are  competent,  in  connection 
with  other  evidence,  to  show  the  expectancy  of 
life  and  the  present  value  of  a  life  estate  or  annuity, 
in  estimating  damages  to  a  remaioderman.resultiDff 
from  a  change  of  grade  of  a  street,  whether  before 
a  Jury  or  in  an  action  in  equity.  Jolict  v.  Blower, 
155  III.  416. 

Courta,  as  matter  of  law,  have  adopted  the  Amer- 
ican Life  Annuity  tables,  and  by  consulting  them 
they  determine  the  present  value  of  life  estates 
when  the  person  upon  whose  life  the  estate  depends 
is  of  ordinary  health  and  vigor  for  one  of  tbat  age, 
subject,  however,  to  be  varied  on  account  of  un- 
usual vigor  or  frailty  which  may  either  lengthen  or 
shorten  the  probable  duration  of  the  life  estate. 
Alexander  v.  Bradley,  3  Bush,  667. 

And  WiggleswoTth'B  tables  for  estimating  lifees- 
tates  may  be  used  by  the  Jury  in  computing  dam- 
ages under  proper  instructions  as  to  such  use,  in 
an  action  for  a  breach  of  covenants  of  seisin,  where 
the  plaintiff  proves  an  outstanding  life  estate  •> 
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we  believe,  that  standard  works  which  deal 
with  the  exact  sciences,  including  herein  inter- 
est and  annuity  tables,  and  tables  compiled 
frona  well-established  data  showing  the  aver- 
age duration  of  human  life,  are  receivable  in 
evidence  to  establish  the  facts  to  which  they 
relate.  Sehell  v.  Plumb,  55  N.  Y.  598;  Mills  v. 
Gatlin,  22  Vt.  98;  Murishotoer  v.  State,  55  Md. 
11,  39  Am.  Rep.  414;  Oreen  v.  Cornwall,  1  N. 
Y.  City  Hall  Rec.  11. 

We  can  perceive  no  reason  why  the  truths 
of  exact  science  to  which  all  intelligent  per- 
sons assent,  and  well-established  historical 
facts,  should  not  be  proved  by  the  writings  of 
competent  authors,  and  all  courts  agree  that 
they  may  be  so  proved.  But  beyond  this  the 
rule  does  not  extend  of  allowing  a  contested 
issue  of  fact  to  be  established  by  the  unsworn 
declarations  of  third  parties. 

It  is  contended,  however,  that  in  the  state  of 
Iowa  the  practice  is  approved  of  permitting 
medical  books  to  be  read  to  the  jury  as  inde- 
pendent evidence  of  the  opinions  therein  con- 
tained, and  that  the  practice  in  that  respect 
which  prevails  in  the  state  courts  of  Iowa  is 
obligatory  upon  the  Federal  courts  sitting  in 
that  state.  Reference  is  also  made  to  a  recent 
statute  of  the  slate  of  Iowa  which  reads  as  fol- 
lows: "Historical  works,  books  of  science  or 
art,  and  published  maps  or  charts,  when  made 
by  persons  inditTerent  between  the  parties,  are 
presumptive  evidence  of  facts  of  general  no- 
toriety or  interest."  McClain's  Code  (Iowa) 
§4908. 

We  concede  it  to  be  the  law  that  the  Federal 
courts  sittine;  within  a  state  must  enforce  the 
provisions  of  a  local  statute  prescribing  rules 
of  evidence,  in  the  trial  of  civil  cases  at  com- 
mon law,  unless  the  local  statute  is  in  conflict 
with  some  law  of  the  United  States  regu- 
lating thfi  same  subject.  M'Niel  v.  Uolbrook, 
12  Pet.  84,    88,   89,    9    L.    ed.    1009,    1011; 


WrigU  v.  BaXea,  2  Black,  535.  17  L.  ed.  264; 
Votier  V.  Third  Nat.  Bank,  102  U.  S.  163, 
165,  26  L.  ed.  Ill,  112;  United  States  v.  Beid, 
12  How.  361,  13  L.  ed.  1023.  But  the  de- 
cisions of  the  courts  of  a  state  construing  com- 
mon-law rules  of  evidence  are  not  obligatory 
on  the  Federal  courts.  Such  decisions  are 
merely  persuasive  authority,  and,  while  the 
Federal  courts  will  follow  them  when  the 
question  at  issue  is  balanced  with  doubt,  yet 
they  will  not  be  governed  by  such  decisions 
when  they  appear  to  be  at  variance  with  the 
great  weight  of  authority.  Burgess  v.  Selig- 
man,  107  U.  S.  20,  27  L.  ed.  359;  Baltimore  & 
O.  R.  Co,  V.  Baugh,  149  U.  8.  868.  872,  37  L.  ed. 
772.  775;  Ryan  v.  Staples,  40  U.  S.  App.  427, 
76  Fed.  Rep.  721,  727,  23  C.  C.  A.  541;  North- 
ern P.  R.  Co.  V.  Uogan,  27  U.  8.  App.  184, 
63  Fed.  Rep.  102,  11  C.  C.  A.  51.  The  de- 
cision above  referred  to  in  Bowman  v.  Woods, 
1  G.  Greene,  441,  was  a  decision  construing 
the  common  law,  and,  for  the  reasons  last 
stated,  we  do  not  feel  compelled  to  follow  it. 
With  reference  to  the  statute  of  Iowa,  above 
quoted,  it  is  only  necessary  to  say  that,  by  its 
express  provisions,  "books  of  science  or  art" 
are  only  made  "presumptive  evidence  of  facts 
of  general  notoriety  or  interest;"  and  we  are 
unable  to  find  that  it  has  ever  been  held  that 
the  provision  in  question  was  intended^to 
cover  medical  works  of  all  kinds,  and  to  make 
them  independent  evidence  of  whatever  medi- 
cal opinions  or  theories  are  therein  expressed 
or  formulated.  In  Brodhead  v.  Wiltse,  35 
Iowa,  429,  the  statute  in  question  was  refer- 
red to,  but  it  was  simply  held  that  the  statute 
was  not  intended  to  render  inadmissible  proof 
which  before  was  admissible.  In  Quqcken- 
bush  V.  Chicago  <ft  N.  W.  R.  Co.  73  Iowa,  458, 
462,  a  passage  appears  to  have  been  read  from 
a  medical  work  on  diseases  of  the  throat  and 
nose,  which  passage  was  objected  to  on  the 


such  breach,  and  fcivee  evidence  as  to  the  age  and 
jreneral  state  oT  health  of  the  tenaut  for  life,  and 
the  annual  value  of  the  premises.  Mills  v.  Catlln, 
22  Vt.  98. 

So,  Judicial  notice  of  the  existence  and  contents 
of  the  American  tables  of  mortality  may  be  taken 
in  estimating  the  value  of  a  wife's  inchoate  riffht 
of  dower.  Gordon  v.  Tweedy,  74  Ala.  232,  49  Am. 
Hep.  813. 

And  the  mortality  tables  published  in  Michigan 
Compiled  Laws  are  unaffected  by  any  consideration 
as  to  the  person's  present  condition  of  life,  but  are 
made  up  by  averafrinar  lives  by  the  actual  mortality 
of  the  Btronir  and  Bick  alike,  and  may  be  used  in  cal- 
culating- the  probabilities  of  life  for  the  purpose  of 
computing  an  estate  of  a  doweress.  Brown  v.  Bron- 
Bon,  35  Mich.  415. 

And  in  Wager  v.  Schuyler,  1  Wend.  558,  an  ap- 
proved table  of  life  annuities  was  adopted  in  an  ac- 
tion for  the  breach  of  a  covenant  of  quiet  enjoy- 
ment, on  a  recovery  by  a  tenant  in  dower,  for  the 
purpose  of  measuring  the  damages,  which  are  the 
present  value  of  an  annuity  equal  to  the  interest  on 
one  third  of  the  consideration  money  received  by 
the  defendant,  for  the  time  that  the  tenant  in  dower 
has  a  probable  expectation  of  life. 

So,  standard  tables  showing  mortality  rates  and 
expectancies  of  human  lives  at  certain  ages  and  un- 
der certain  conditions,  and  probable  longevity,  as 
well  as  the  present  worth  of  annuities,  etcl,  may  be 
used  as  evidence  under  proper  instructions  in  the 
trial  of  causes  with  relation  to  annuities  and  es- 
40  L.  R.  A. 


tates  depending  upon  future  contingencies.  Sho- 
ver  V.  Myrick,  4  Ind.  App.  7. 

But  the  Carlisle  tables  are  not  authoritative  as  to 
the  value  of  a  husband's  life  interest  as  tenant  by 
the  curtesy,  where  the  disproportion  of  his  Interest 
to  the  whole,  reckoned  under  such  tables,  is  mani- 
fest.   Shippen^s  Appeal,  80  Pa.  391. 

In  Steinbrunner  v.  Pittsburgh  &  W.  R.  Co.  146 
Pa.  604,  ftujyrat  I*  b.  2,  which  was  a  personal  injury 
case.  Shippen's  Appeal,  80  Pa.  391.  nvpraj  was  dis- 
tinguished upon  the  ground  that  that  was  a  contest 
between  a  life  tenant  and  a  remainderman,  in 
which  the  Carlisle  tables  would  not  serve  as  an  au- 
thoritative guide. 

So  the  Carlisle  tables  of  expectancy  are  admissi- 
ble in  evidence  in  an  action  by  a  married  woman 
and  children  against  a  liquor  seller,  under  the  civil 
damage  act,  to  aid  in  estimating  damages,  where 
the  husband  to  whom  liquor  was  sold  is  shown 
to  have  been  a  strong  robust  man.  Roose  v.  Per- 
kins, 9  Neb.  304,  31  Am.  Rep.  409. 

And  the  Jury  in  such  an  action  has  a  right  to  con- 
sult the  annuity  tables  in  determining  the  probable 
duration  of  the  Joint  lives  of  the  plaintiff  and  her 
husband.    Hall  v.  Germain,  87  N.  Y.  S.  R.  320. 

In  Rafferty  v.  Buckman,  48  Iowa,  195,  however, 
it  was  said  that  it  may  well  be  doubted  whether 
the  Carlisle  tables  of  mortality  are  admissible  in 
evidence  in  an  action  under  the  civil  damage  act, 
where  the  habits  of  the  person  to  whom  liquor 
was  sold  were  such  that  he  did  not  have  the  ordi- 
nary prospect  of  life;  but  the  case  turned  upon  the 
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ground  that  it  was  **too  indefinite;"  but  the 
court  ruled  that  the  objection,  on  the  ground 
stated,  was  not  well  taken.  In  another  Iowa 
case  {Peck  v.  Hutchinson,  88  Iowa,  820),  a 
medical  work  which  was  read  in  evidence  was 
objected  to,  for  the  reason  that  it  was  an  old 
edition .  and  therefore  incompetent.  The  court 
ruled  that,  if  an  error  was  committed  in  read- 
ing passages  from  the  book  in  question,  it  was 
not  prejudicial  to  the  complaining  party,  and 
therefore  declined  to  reverse  the  judgment. 
On  the  other  hand,  ^  1936  of  the  Code  of  Civil 
Procedure  of  California  (3  Deering's  Anno. 
Codes  and  Statutes),  the  statute  similar  to  the 
one  now  under  consideration,  received  a  defi- 
nite construction  by  the  supreme  court  of  Cal- 
ifornia in  the  case  of  Gallagher  v.  Market 
Street  R.  Co.  67  Cal.  13,  56  Am.  Rep.  718,  and 
it  was  there  held  that  the  statute  does  not  au- 
thorize standard  medical  works  to  be  read  in 
evidence  for  the  purpose  of  establishing  the 
probable  effects  of  a  physical  injury.  It  was 
further  held  that  the  expression  "facts  of  gen- 
eral notoriety  or  interest"  means  "historical 
facts,  facts  of  the  exact  sciences,  and  literature 
or  art,"  all  of  which,  when  relevant  to  a  case 
in  hand,  may  be  proved  by  the  production  of 
books  of  standard  authority,  rather  than  by 
the  mouths  of  living  witnesses.  We  are  of  the 
opinion,  therefore,  that  the  authorities  which 
have  been  invoked  by  the  defendant  in  error 
are  insufficient  to  establish  such  a  settled  con- 
struction of  the  Iowa  statute  as  would  justify 
a  ruling  that  the  evidence  complained  of  m 
the  case  at  bar  was  properly  admitted  under 
the  provisions  of  that  statute,  the  evidence 
being,  in  our  judgment,  clearly  inadmissible 
under  the  common  law. 
Only  one  medical  expert  who  testified  at  the  I 


trial  pronounced  the  book  of  Dr.  Ericbsen, 
from  which  the  foregoing  excerpts  were  taken, 
to  be  a  standard  work,  and  so  recognized  bj 
the  medical  profession.  The  same  witness  ad- 
mitted, however,  that  some  of  the  greatest 
physicians  and  surgeons  in  the  world  bad  dis- 
puted the  theories  of  Dr.  Erichsen,  as  con- 
tained in  the  book  in  question.  Five  other 
medical  experts  who  were  sworn  testified,  in 
substance,  that  the  monograph  written  by  Dr. 
Erichsen  was  not  regarded  by  the  profession  as 
a  modern  or  standard  work,  and  some  of  them 
stated  that  it  was  not  regarded  as  an  authority 
on  the  subject  of  which  it  treats.  We  think 
that  a  work  of  that  kind,  concerning  the 
merits  of  which  there  is  such  a  wide  difference 
of  opinion  among  members  of  the  medical  pro- 
fession, should  not  be  accepted  in  a  court  of 
justice  as  competent  evidence  to  establish  the 
fact  that  a  certain  ailment  from  which  the 
plaintiff  below  appeared  to  be  suffering  was 
the  result  of  a  nervous  shock  sustained  some 
years  previously  in  a  railway  collision.  The 
case  disclosed  no  apparent  necessity  for  resort- 
in^  to  testimony  of  such  a  doubtful  and  uncer- 
tain character.  The  fact  alleged  is  suscepti- 
ble of  proof  by  the  opinions  of  competent  liv- 
ing physicians,  who  may  be  subjected  to  a 
careful  cross-examination,  and  compelled  to 
state  in  the  presence  of  the  jury,  in  an  intel- 
ligible way,  the  reasons  upon  which  their  opin- 
ions are  founded;  and  we  think  that  ihe  de- 
fendants were  entitled  to  insist  that  it  should 
be  so  established. 

The  judgment  of  the  Circuit  Court  is  accord- 
ingly reversed,  and  the  case  is  remanded  for  a 
new  trial. 

Rehearing  denied. 


point  that  the  objection  was  not  raised  In   the 
court  below. 

4.  Condusireness  and  effect. 

Standard  life  and  annuity  tables  are  admissible 
in  evidence  for  personal  injuries,  for  the  purpose 
of  assisting  the  Jury  in  makinsr  an  estimate  of  dam- 
ages, but  the  jury  is  not  to  be  al)6olutely  controlled 
by  them.  Vicksburg  &  M.  R.  Co.  v.  Putnam,  118  U. 
8.  646,  30  L.  ed.  257;  Joliet  v.  Blower,  156  111.  416. 

They  are  admissible  as  furnishing  d<ita  on  which 
the  Jury  may  act,  and  as  a  circumstance  to  be 
weighed  by  them,  but  they  are  not  conclusive. 
Central  R.  Co.  v.  Crosby,  74  Ga.  737,  58  Am.  Rep.  463; 
Scheffler  v.  Minneapolis  &  St.  L.  R.  Co.  32  Minn.  518; 
Friend  v.  TngersoU,  39  Neb.  717. 

Jurors  are  permitted,  but  not  required,  to  make 
use  of  them.  Savannah,  A.  &  M.  U.  Co.  v.  McLeod, 
94  Ga.  530. 

The  Carlisle  or  other  tables  of  expectancy  are 
Dot  necessary  evidence  for  the  purpose  of  esti- 
mating the  expectation  of  life  in  an  action  for  a 
personal  injury.  The  Jury  may  make  their  estima- 
tion from  the  age,  health,  habits,  and  physical  con- 
dition of  the  person  at  the  time  of  bis  death.  Del- 
sen  V.  Chicago.  St.  P.  M.  &  O.  R.  Co.  43  Minn.  464; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  Hughes,  56  Kan.  492. 

But  mortality  tables  are  competent  evidence  on 
the  question  of  damages  sustained  by  a  railway  em- 
ployee by  the  company's  negligence,  to  be  weighed 
with  other  evidence,  such  as  his  physical  condition, 
general  health,  vocation,  habits,  and  the  like. 
Mary  Lee  Coal  &  R.  Co.  v.  Chambliss,  97  Ala.  171; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Hughes,  65  Kan.  492. 

Mortality  tables  are  binding,  however,  as  to  the 
expectancy  of  life,  in  an  action  involving  that 
40  L.  R.  A. 


question,  in  the  absence  of  any  other  evidence  from 
which  the  jury  can  intelligently  Judge.  Xelson  v. 
Lake  Shore  A  M.  S.  R.  Co.  104  Mich.  682. 

c.  The  almancu:. 

The  almanac  is  regarded  and  held  as  a  part  of 
the  law  of  the  land,  and  is  governed  by  the  ordi- 
nary rule  applicable  to  all  general  laws,  and  need 
not  be  specially  pleaded.  Finney  v.  Callendar,  8 
Minn.  41;  Tutton  v.  Darke,  5  Hurlst.  &  N.  647. 29  L. 
J.  Exch.  N.  8.  271,  6  Jur.  N.  S.  983,  2  L.  T.  N.  S.  »I. 

Thus,  an  almanac  for  the  year  in  question  is  ad- 
missible in  evidence  to  prove  at  what  hour  the 
moon  rose  on  a  designated  night  in  such  a  year, 
where  that  question  is  material  to  the  issue.  Kun- 
shower  v.  State,  66  Md.  II,  39  Am.  Rep.  414.* 

And  an  almanac  may  be  admitted  in  evidence 
upon  a  trial  for  burglary,  for  the  purpose  of  show- 
ing when  the  sun  set  on  the  day  on  which  the  crime 
was  committed,  not  strictly  as  evidence,  but  to  re- 
fresh the  memory  of  the  court  and  jury,  the  mat- 
ter being  one  of  which  the  court  will  take  judicial 
notice.    State  v.  Morris,  47  Conn.  179. 

So,  the  court  will  take  judicial  notice  on  what 
day  a  certain  feast  occurs,  and  the  almanac  is  legal 
evidence  of  it.    Brough  v.  Perkins,  6  Mod.  81. 

And  courts  will  take  judicial  notice  of  the  ooin- 
oidence  of  the  days  of  the  month  with  those  of 
the  week  as  shown  by  the  almanaa  Sprowi  v. 
Lawrence,  83  Ala.  674;  Allman  v.  Owen,  31  Ala.  167. 

But  dates  and  other  matters  of  which  judicial  no- 
tice is  taken  need  not  t>e  put  in  evidence,  the  alma- 
nac in  such  case  being  used  as  the  statutes,  not 
strictly  as  evidence,  but  for  the  purpose  of  re- 
freshing the  memory  of  the  court  and  jury.  Wil- 
son V.  Van  Leer,  127  Pa.  372. 
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(Second  Circuit.) 

IVESTERN  ASSURANCE  COMPANY  OF 
TORONTO.  Plff.  in,  Eit„ 

J.  H.  MOHLMAN  COMPANY. 
(51  U.  S.  App.  677;  83  Fed.  Rep.  811.) 

1.  A  sUpnlation  tlubt  in  case  of  the  fiOl 
of  the  bnildiiiif  all  insurance  by  this 
policy  shall  immediately  cease  is  a  cod- 
dltloD  subsequent,  and  not  an  exception,  and  the 
burden  of  showing  that  it  became  operative  be- 
fore loss  is  upon  the  insurer.—especially  where  it 
is  not  in  the  descriptive  part  of  the  policy,  but  is 
among  the  provisos;  and  It  is  immaterial  that  the 
clause  '*except  as  hereinafter  provided**  is  in- 
serted in  the  descriptive  part  of  the  policy. 

-2.  Insurance  of  property  ''while  con- 
tained in  brick  buildin^^**  does  not  cast 
upon  the  insured  the  burden  of  showing  the  in- 
tegrity of  the  building  at  the  time  of  the  fire,  if  a 
clause  is  inserted  in  the  policy  to  cover  the  case 
of  its  fall. 

3.  The  burden  of  showiaf^  that  the 
bulldins  did  not  ftill  before  the  fire  is  not 
thrown  upon  the  insured  by  his  allegation  that 
the  fire  did  not  happen  by  reason  of  any  of  the 
excepted  clauses,  where  liability  for  loss  follow- 
ing the  fall  of  the  building  Is  removed  by  a  con- 
dition subsequent  in  tbe  policy. 

4*  RefVisal  to  charipe  the  Jury  that  the 
burden  of  showing^  that  the  loss  was  caused 
by  fire  was  upon  tbe  one  seeking  to  recover  un- 
der a  Are  insurance  policy  Is  not  error  where  that 
fact  was  fully  proved,  with  no  question  as  to  the 
accuracy  of  the  proof. 

S.  Requested  instructions  which  have  been 
fully  covered  by  the  general  charge  need  not  be 
given. 

^«    Eatpert  witnesses  may,  in  support  of 


their  professional  opinions,  read  in 
evidence  statistics  of  mechanical  experi- 
ments and  tabulations  of  the  results  thereof, 
where  the  scientific  work  containing  them  is  con- 
oededly  recognized  as  a  standard  authority  by 
the  profession,  and  when  such  statistics  and  tab. 
ulations  are  generally  relied  upon  by  experts  in 
the  particular  field  of  the  mechanic  arts  with 
which  such  statistics  and  tabulations  are  con- 
cerned. 

7*  I«apse  of  time  after  the  ftill  of  a  build- 
ings before  persons  who  testify  as  experts  as  to 
whether  it  fell  before  or  after  a  fire  saw  it  will 
not  wholly  exclude  tbeir  opinions  if  timbers  upon 
tbe  condition  of  which  tbe  opinions  were  largely 
formed  were  still  lying  in  the  ruins  when  their 
Inspection  was  made. 

8*  Answers  should  not  be  permitted  to 
hypothetical  questions  from  which  an  element 
'probably  the  most  important^^  has  been  left  out. 

(October  U,  1897.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  policy  of  fire  insurance. 


Before  Peekham,  Circuit  Justice,  and  La- 
combe  and  Shipman,  Circuit  Judges. 

Statement  by  Lacombe,  Circuit  Judge: 
This  case  comes  here  on  a  writ  of  error  to 
review  a  judgment  of  the  circuit  court,  south- 
ern district  of  New  York,  in  favor  of  defend- 
ant in  error,  who  was  plaintiff  below.  The 
action  was  brought  to  recover  loss  under  a 
policy  of  fire  insurance  issued  by  the  plaintiff 
in  error,  who  was  defendant  below.  The  rel- 
evant parts  of  the  policy  are  as  follows: 


And  refusal  to  permit  counsel  to  refer  to  an  al- 
manac to  show  in  support  of  his  argument  against 
ithe  truth  of  the  testimony  of  a  witness  that  a  cer- 
tain date  fell  upon  Sunday  is  error,  as  dates  do  not 
require  to  be  proved,  but  Judicial  notice  will  be 
taken  of  them  without  evidence.  Wilson  v.  Van 
Leer,  127  Pa.  372. 

So,  tbe  court  in  a  criminal  prosecution  will  take 
Judicial  notice  of  the  time  the  sun  rose  on  the 
morning  of  the  alleged  offense,  if  material,  and 
that  fact  need  not  be  proved,  but  the  admission  in 
evidence  of  an  almanac  to  establish  it  is  not  error. 
People  V.  Chee  Kee,  61  Cal.  404. 

And  while  an  almanac  is  not  competent  evidence 
to  prove  when  the  moon  rose  on  any  particular 
day,  its  admission  is  not  prejudicial  error,  as  Judi- 
cial notice  will  be  taken  of  tbe  time  when  tbe  moon 
rises  and  sets  on  the  several  days  of  the  year,  as 
well  as  of  the  succession  of  tbe  seasons,  tbe  differ- 
ence of  time  in  different  longitudes,  and  tbe  con- 
stant and  invariable  course  of  nature.  Case  v.  Pe- 
rew,  46  Hun,  57. 

And  while  it  may  be  that  the  time  at  which  tbe 
moon  rose  on  the  night  in  question,  if  material  in 
«n  action  for  damages,  was  a  matter  of  Judicial 
"knowledge,  and  that  the  presiding  Judge  informing 
himself  by  reference  to  standard  almanacs  should 
have  charged  the  Jury  of  that  fact,  tbe  introduc- 
tion of  the  almanac  before  the  Jury  cannot  be 
•deemed  injurious  to  the  defendant,  since  the  pre- 
sumption is  that  the  time  of  the  rise  of  the  moon 
was  correctly  stated  therein  and  tbat  tbe  Jury 
found  accordingly.  Mobile  &  B.  R.  Co.  v.  Ladd,  02 
Ala.  287. 

So,  reading  from  an  almanac  in  an  argument  be- 
fore the  Jury  is  not  subject  to  objection  as  having 
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been  brought  forward  at  so  late  a  stage  of  tbe  case 
as  to  deprive  tbe  opposing  party  of  the  benefit  of 
an  argument,  for,  like  any  otbcr  argument  or  illus- 
tration, it  may  be  made  by  counsel  at  the  end  of 
tbe  case.    Wilson  v.  Van  Leer,  127  Pa.  872. 

In  Tutton  v.  Darke,  5  Hurlst.  &  N.  647,  29  L.  J. 
Bxch.  N.  8. 271, 6  Jur.  N.  8. 983, 2  L.  T.  N.  S.  361,  how- 
ever, it  was  beld  that  an  almanac  is  not  evidence  of 
tbe  time  the  sun  rises  on  a  particular  day. 

ADd  while  tbe  court  will  take  Judicial  notice  of 
the  dates  in  the  calendar,  it  will  not  of  the  hours; 
and  the  fact  that  a  designated  hour  in  a  certain 
month  would  be  after  sunset,  if  material,  must  be 
proved.    Collier  v.  Nokes,  2  Car.  &  K.  1012. 

A  party  objecting  to  the  admission  in  evidence 
of  an  almanac  to  show  tbe  time  tbe  sun  rose  on  a 
particular  day  must  specify  tbe  ground  of  his  ob- 
jection*  People  V.  Cbee  Kee,  61  Cal.  404. 
II.  Inexact  sciences. 
a.  General  rule  as  to  admiMtbility. 

Tbe  weight  of  current  authority  is  decidedly 
against  the  admission  of  scientific  books  in  evi- 
dence before  a  Jury,  although  in  some  of  the  states 
they  are  admissible,  Bloomington  v.  Sbrook,  110 
111.  219,  51  Am.  Rep.  679,  dictum. 

And  the  majority  of  the  cases  hold  tbat  sdentiflo 
books  are  inadmissible  as  evidence  in  chief.  Forest 
City  Ins.  Co.  v.  Morgan,  22  111.  App.  198;  Bpps  v. 
State,  102  Ind.  539;  State  v.  Baldwin,  86  Kan.  1; 
Whiton  V.  Narragansett  F.  &  M.  Ins.  Co.  109  Mass. 
24;  People  v.  Millard,  53  Mich.  63;  Foggett  v.  Fischer; 
23  App.  Dlv.  207;  Mel vln  v.  Easley,  46  N.  C.  (1  Jones, 
L.)  387,  62  Am.  Dec.  171. 

Though  they  are  standard  works  on  the  subject 
to  which  they  relate.    Epps  v.  State,  102  Ind.  639. 
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"The  Western  Assurance  Company,  in  con- 
sideration of  the  stipulations  herein  named, 
and  of  $65  premium,  does  insure  for  the  term 
of  one  year  from  Nov.  12.  1894,  at  noon,  to  | 
Nov.  12,  1895.  at  noon,  against  all  direct  loss 
or  damage  by  fire  except  as  hereinafter  pro- 
vided, to  an  amount  not  exceeding  |10.000  on 
stock  [here  follows  the  usual  percentage  coin- 
surance clause],  J.  H.  Mohlman  &  Co.,  as  now 
or  hereafter  constituted,  $10,000  on  stock  of 
groceries  and  other  merchandise,  not  hazard- 
ous, hazardous,  and  extrahazardous,  including 
all  materials  and  supplies,  the  property  of  the 
assured,  or  held  in  trust  or  on  commission,  or 
sold,  but  not  delivered  or  removed,  or  for 
which  the  insured  may  be  liable,  in  the  event 
of  loss  or  damage  by  fire,  all  while  contained 
in  the  brick  building  situate  Kos.  389  Green- 
wich and  19  Jay  {?is. ,  New  York  City,  occu- 
pied solely  by  the  assured.  Privile<;ed  to  use 
kerosene  oil  or  electricity,  etc.  This  company 
shall  not  be  liable  beyond  the  actual  cash 
value  of  the  property.  [Here  follows  the  usual 
clause  as  to  appraisement  and  abandonment.] 
This  entire  policy  shall  be  void  if  the  insured 
has  concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circumstance 
concerning  this  insurance,  or  the  subject 
thereof,  or  if  the  interest  of  the  insured  in  the 
property  be  not  truly  stated  herein,  or  in  case 
of  any  fraud  or  false  swearing,  etc.  This  en- 
tire policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall  be 
void  if  the  insured  now  has  or  shall  hereafter 
make  or  procure  any  other  contract  of  insur- 
ance, whether  valid  or  not,  on  property  cov- 
ered in  whole  or  in  part  by  this  policy;  or  if 
the  subiect  of  insurance  be  a  manufacturing 
establishment,  and  it  be  operated  in  whole  or 
in  part  at  night  later  than  ten  o'clock;  or  if  it 
cease  to  be  operated  for  more  than  ten  consecu- 
tive days;  or  if  the  hazard  be  increased  by  any 


means  within  the  control  or  knowledge  of  the 
insured;  or  if  mechanics  be  employed  in  build- 
ing, altering,  or  repairing  the  within-described 
premises  for  more  than  fifteen  days  at  any  one 
time;  or  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership;  or  if 
the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  simple; 
or  if  the  subject  of  insurance  be  personal  prop 
erty,  and  be  or  become  encumbered  by  a  chattel 
mortgage;  or  if,  with  the  knowledge*^ of  the  in- 
sured, foreclosure  proceedings  be  commenced, 
or  notice  given  of  sale  of  any  properly  covered 
by  this  policy,  by  virtue  of  any  mortgage  or 
trust  deed;  or  if  any  change,  other  than  by 
the  death  of  an  insured,  take  place  in  the  in- 
terest, title,  or  possession  of  the  subject  of  in- 
surance (except  change  of  occupants  without 
increase  of  hazard),  whether  by  legal  process, 
or  judgment,  or  by  voluntary  act  of  the  in- 
sured, or  otherwise;  or  if  this  policy  be  assigned 
before  a  loss;  or  if  illuminating  gas  or  vapor 
be  generated  in  the  described  building  (or  ad- 
jacent thereto)  for  use  therein;  or  if  (any  usage 
or  custom  of  trade  or  manufacture  to  the  cot- 
trary  notwithstanding)  there  be  kept,  used,  or 
allowed  on  the  above-described  premises,  ben- 
zine, benzole,  dynamite,  ether,  fireworks, 
gasoline,  greek  fire,  gunpowder  exceeding  i^ 
pounds  in  quantity,  naphtha,  nitroglycerine  or 
other  explosives,  phosphorus,  or  petroleum  or 
any  of  its  products  of  greater  inflammability 
than  kerosene  oil  of  the  United  States  standard 
(which  last  may  be  used  for  lights,  and  kept 
for  sale  accordmg  to  law,  but  in  quantities  not 
exceeding  5  barrels,  provided  it  be  drawn  and 
lamps  filled  by  daylight,  or  at  a  distance  not 
less  than  10  feet  from  artificial  light);  or  if  a 
building  herein  described,  whether  intended 
for  occupancy  by  owner  or  tenant,  be  or  be- 
come vacant  or  unoccupied,  and  so  remain  for 
ten  days.     This  company  shall  not  be  liable 


Scientific  books  are  not  evidence  of  any  facts, 
stated  in  them,  tboufrh  they  are  admissible  for  the 
purpose  of  showing,  when  material,  the  state  of  in- 
vention, the  course  of  composition,  the  meaninfrof 
words,  and  the  theories  or  opinions  which  prevailed 
in  the  age  in  which  they  were  written.  State  v. 
Brown,  4  R.  I.  638,  70  Am.  Dec.  168. 

And  a  statement  by  the  Judge  that  a  scientlfio 
book  which  had  been  read  by  counsel  to  the  Jury 
was  entitled  to  as  much  authority  as  a  witness  who 
had  been  examined  as  an  exi^ert  on  the  question 
involved  is  a  clear  violation  of  1  N.  C.  Rev.  Stat, 
chap.  31,  9  136,  forbidding  the  Judge  to  express  an 
opinion  on  the  facts  of  the  case.  Melvin  v.  Easley, 
46  N.  C.  (1  Jones,  Lj  387, 62  Am.  Dec.  171. 

So,  the  statements  of  a  medical  book  are'not  ad- 
missible in  evidence  as  authority  on  medical  sub- 
jects. People  V.  Millard,  53  Mich.  63;  People  v. 
Goldenson,  76  Cal.  328;  State  v.  Baldwin,  36  Kan.  1; 
Gale  V.  Rector,  5  111.  App.  481;  Re  Mason,  60  Hun, 
46;  Melvin  v.  Easley,  46  N.  C.  (1  Jones,  L.)  387,  62 
Am.  Dec.  171;  Legg  v.  Drake,  1  Ohio  St.  287:  State 
v.  O'Brien,  7  R.  I.  336;  Ware  v.  Ware,  8  Me.  42;  Peo- 
ple V.  Hall,  48  Mich.  4S2, 42  Am.  Rep.  477;  Tucker  v. 
Donald,  60  Miss.  460.  45  Am.  Rep.  416:  Stilling  v. 
Thorp,  54  Wi«.  528,  41  Am.  Rep.  60;  Reg.  v.  Taylor, 
13  Cox.  C.  C.  77;  Darby  v.  Ouseley,  38  Eng.  L.  &  Eq. 
618, 1  Hurlst.  &  N.  12,  25  L.  J.  Exch.  N.  S.  227,  2  Jur. 
N.  S.  497. 

Books  of  inductive  science,  within   which  are 
medical   works,   are   not  admissible.    Foggett  v. 
Fischer,  23  App.  Div.  207. 
I     Medical  treatises  are  not  admissible  In  evidence, 
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(whether  proved  to  be  standard  works  or  not, 
except  to  discredit  a  witness  who  bases  bis  tes- 
timony upon  them.  People  v.  Goldenson,  76  Cal. 
328. 

.  The  only  circumstance  under  which  they  can  be 
Iread  in  evidence  is  where  the  witness  has  based  hi» 
lopinion  upon  them,  and  has  referred  to  them  as 
^authority.    Hall  v.  Murdock  (Mich.)  73  N.  W.  130. 

Or  states  that  a  certain  book  lays  down  a  cer- 
tain proposition.  People  v.  Vanderhoof,  71  Hicfa. 
158. 

And  a  witness  cannot  be  allowed  to  read  from 
his  own  published  works  to  support  his  own  tesU> 
mony,  any  more  than  he  can  be  allowed  to  read 
from  any  other  author,  even  if  approved  and  ac- 
cepted as  authority.  Mix  v.  Staples,  44  N.  Y.  &  R. 
390. 

So,  passages  from  a  work  on  mental  diseases  can- 
not be  read  in  evidence  in  an  action  involving  the 
question  of  sanity  or  insanity,  or  capacity  or  inca- 
pacity. Fraser  v.  Jennison,  42  Mich.  306;  Com.  v. 
Wilson,  1  Gray,  338. 

And  a  book  on  medical  Jurisprudenoe  was  not  ad- 
missible in  evidence  in  a  case  in  which  the  questioa 
of  the  existence  of  paralysis  caused  by  hysteria 
was  at  issue,  to  show  that  the  symptoms  testified 
to  by  one  of  the  witnesses  were  common  In  hys- 
teria, and  that  this  was  one  of  the  existing  causes 
of  paralysis.    Huffman  v.  Click,  77  N.  C.  K. 

Nor  are  extracts  from  Copeland's  Medical  Dic- 
tionary, referring  to  paralysis,  admissible  as  prima- 
ry evidence.  Tucker  v.  Donald,  60  Miss.  460, 45  Am. 
Rep.  416. 
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for  loss  caused  directly  or  indirectly  by  inva- 1 
sion,  insurrection,  riot,  civil  war,  or  commo- ' 
tion,  or  military  or  usurped  power,  or  by  order 
of  any  civil  authority,  or  by  theft,  or  by  ne- 
glect of  the  insured  to  use  all  reasonable  means 
to  save  and  preserve  the  property  at  and  after 
a  fire,  or  when  the  property  is  endangered  by 
fire  in  neighboring  premises,  or  (unless  fire  en- 
sues, and.  in  that  event,  for  the  damage  by  fire 
only)  by  explosion  of  any  kind,  or  lightning; 
but  liability  for  direct  damage  by  lightning 
may  be  assumed  by  specific  agreement  hereon. 
If  a  building,  or  any  part  thereof,  fall,  except 
as  the  result  of  fire,  all  insurance  by  this  policy 
on  such  building  or  its  contents  shall  imme- 
diately cease.  This  company  shall  not  be  lia 
ble  for  loss  to  accounts,  bills,  currency,"  eic. 

By  a  rider  attached  to  the  policy  on'or  about 
April  22,  1895,  the  insurance  was  transferred 
to  cover  similar  described  property  while  con- 
tained in  brick  building  Nos.  38-40  North 
Moore  street  and  156  Franklin  street.  On 
April  80,  1895,  the  property  insured  was  de- 
stroyed by  fire.  At  or  about  the  time  of  the 
fire  the  building  fell,  and  the  issue  of  fact  in 
the  case  was  whether  the  fall  preceded  the 
fire,  or  was  itself  the  result  of  the  fire.  Upon 
this  issue  the  testimony  was  conflicting,  and 
the  verdict  of  the  jurv  was  adverse  to  the  in- 
surance company.  The  questions  presented 
by  the  writ  of  error  are  solely  legal  ones,  con- 
sisting of  alleged  errors  in  the  charge  of  the 
court  as  given  to  the  jury,  in  the  court's  refusals 
to  charge  as  requested,  and  in  its  admission  of 
and  refusal  to  admit  evidence. 

Messrs,  Michael  H.  Cardoia  and  Edg^ar 
J*  Nathan*  for  plaintiff  in  error: 

The  trial  court  erred  in  deciding  and  charg- 
ing the  jury  that  the  burden  of  proof  rested 
upon  the  plaintiff  in  error  (the  defendant  be- 
low) to  show  by  a  preponderance  of  evidence 


that  the  fire  which  damaged  the  property  fol- 
lowed the  fall  of  the  building  in  which  the 
property  was  contained. 

Pelican  Ins.  Co.  v.  TVoy  Cooperatite  Asso. 
77  Tex.  225;  Sohier  v.  N(ynDich  P.  Ins.  Co.  11 
Allen.  886;  HaywardY.  Liverpool  dh  L.  Fire  db 
Life  Ins.  Go.  7Bo8W.  385;  2  Abb.  App.  Dec. 
849;  St.  John  v.  American  Mut.  F.  &  M.  Ins. 
Co.  1  Duer,  371, 11  N.Y.  516;  2  Parsons,  Marine 
Insurance,  chap.  10,  ^  5,  p.  518;  Baker  v.  Man- 
ufacturers' Ins.  Co.  12  Gray,  603;  Paddock  v. 
Commercial  Ins.  Co.  104  Mass.  521. 

Precisely  the  same  doctrine  has  been  uni- 
formly maintained  in  cases  arising  on  life 
insurance  contracts  and  in  actions  against 
warehousemen. 

Oay  V.  Union  Mut.  L.  Ins.  Co.  9  Blatchf. 
142;  Travellers'  Ins.  Co.  v.  McConkey,  127  U. 
8.  661,  32  L.  ed.  808;  Union  Ins.  Co.  v.  Shaw, 
2  Dill.  14:  The  l^eptune,  6  Blatchf.  198;  Whit- 
loorth  V.  Erie  R.  Co.  87  N.  Y.  413;  Kaiser  v. 
Latimer,  9  App.  Div.  87;  Claflin  v.  Meyer,  75 
N.  Y.  260,  81  Am.  Rep.  467:  Lamh  v.  Camden 
d:A,R.d  Transp.  Co.  46  N.  Y.  271.  7  Am. 
Rep.  827. 

The  clause  in  question  is  an  exception,  and 
not  a  proviso. 

Bouvier,  Law  Diet,  title,  Proviso;  Rowell  v, 
Janvrin,  151  N.  Y.  60;  CniUd  States  y.  Cook, 
17  Wall,  168,  21  L.  ed.  588;  Steel  v.  Smith,  1 
Barn.  &  Aid.  99,  8  Am.  Jur.  232  (Oct.  1832); 
Waffle  V.  Qoble,  58  Barb.  517;  Maxwell  Land 
Grant  Co.  v.  Dawson,  151  U.  8.  686,  38  L.  ed. 
279;  Harris  v.  White,  81  N.  Y.  682. 

In  determining  whether  the  clause  of  the 
policjj  by  which  the  fall  of  any  part  of  the 
building  is  to  terminate  the  contract  should 
be  deemed  in  the  nature  of  a  proviso  or  an  ex- 
ception, it  is  necessary  to  consider  that  clause, 
not  in  isolation,  but  as  a  part  of  the  scheme  of 
the  insurance  and  in  connection  with  the  pro- 
visions of  the  policy  which  follow  and  precede 


And  a  book  treating  from  a  medical  and  sden- 
tiflc  standpoint  of  the  effect  upon  the  spine  and 
nervous  system  of  a  certain  fall  or  Jar  is  not  ad- 
missible in  evidence  in  an  action  for  a  personal  inju- 
ry.   Johnston  v.  Richmond  &  D.  It.  Co.  05  Oa.  685. 

And  medical  books,  though  proved  to  be  of 
standard  authority,  are  not  admissible  in  evidence 
to  prove  the  nature  and  probable  effect  of  personal 
Injuries,  in  an  action  to  recover  damages  therefor. 
Gallairher  v.  Market  Street  K.  Co.  67  Cal.  13,  56  Am. 
Rep.  713. 

Nor  are  medical  works,  thougrh  stated  by  medical 
witnesses  to  be  works  of  medical  authority,  ad- 
missible in  evidence  in  an  action  for  slander  in  Im- 
putinif  the  prescribing  of  medicines  in  improper 
doses,  to  show  that  sucb  doses  were  sanctioned. 
Collier  V.  Simpson,  5  Car.  &  P.  74. 

And  the  United  States  Medical  Dispensatory  is 
not  admissible  in  evidence  to  establish  a  fact 
therein  stated,  fioehringer  v.  B.  Richards  Medi- 
cine Co.  0  Tex.  Civ.  App.  284. 

And  it  is  not  admissible  in  evidence  in  a  prosecu- 
tion for  keeping  a  shop  open  on  the  Lord's  day,  un- 
der a  statute  containing  an  exception  with  relation 
to  retail  sales  of  drugs  and  medicines,  for  the  pur- 
pose of  showing  the  medicinal  effects  of  tobacco, 
under  the  claim  that  it  falls  within  the  exception. 
Com.  V.  Marzynski,  140  Mass.  68. 

And  a  book  on  the  subject  of  the  diseases  of 
horses,  though  of  established  reputation,  cannot 
be  read  as  evidence  to  the  jury  on  the  trial  of  the 
question  whether  a  horse  had  at  a  particular  time 
a  disease  of  which  he  afterwards  died;  the  matter 
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stated  in  such  a  book  when  relevant  to  the  issue 
must  be  proved  in  the  same  manner  as  other  facts 
are  proved.    Harris  v.  Panama  R.  Co.  8  Bosw.  7. 

So,  medical  experts  cannot  be  permitted  to  tes- 
tify to  statements  made  in  medical  books.  Re 
Mason,  00  Hun,  46. 

And  counsel  for  the  accused  in  a  criminal  prose- 
cution cannot  be  permitted  to  read  to  an  expert 
witness  what  has  been  said  by  a  physician  of  high 
authority  on  a  question  involved  in  a  medical 
journal,  and  then  ask  him  whether  he  concurs 
in  the  views  there  given.  State  v.  Coleman,  20  S.  C. 
441. 

And  the  statements  of  a  medical  book  cannot  be 
placed  before  the  jury  by  reading  therefrom  to  the 
witness  and  then  asking  him  whether  there  was 
a  case  reported  similar  to  the  one  read.  Marshall 
V.  Brown,  50  Mich.  148. 

In  Marshall  v.  Brown,  50  Mich.  148,  Pinney  v.  Ca- 
hiU,  48  Mich.  584,  infra^  II.  f .,  was  distinguished  upon 
the  ground  that  there  a  medical  book  was  produced 
to  contradict  a  witness  who  professed  to  be  testi- 
fying from  it. 

So,  a  medical  expert  called  upon  to  testify  in  a 
prosecution  for  homicide  in  which  strangulation 
was  alleged  cannot  be  permitted  to  testify  as  to 
what  is  said  in  standard  medical  works  upon  the 
subject  of  strangulation,  and  what  effects  would 
be  produced  upon  the  body  of  the  deceased  when 
death  resulted  from  such  cause.  Boyle  v.  State 
57  Wis.  472,  46  Am.  Rep.  41. 

And  expert  witnesses  called  by  the  defense  in  a 
criminal  prosecution  in  which  Insanity  is  alleged 
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it.  The  true  intentioa  of  the  parties  should  be 
sought,  not  from  any  part  of  their  agreement, 
but,  reading  it  in  the  light  of  all  the  circum- 
stances that  led  to  its  adoption,  from  the  agree- 
ment as  a  whole. 

Breuner  v.  Liverpool  d:  L.  dt  O,  Ins.  Co.  51 
Cal.  101,  21  Am.  Rep.  703;  Hucky.  Globe  Ins. 
Co.  127  Mass.  806,  84  Am.  Rep.  873;  Great 
Western  Ins.  Go.  v.  Foqarty^l^  Wall.  640-645, 
22  L.  ed.  216-218;  Judah  v.  Randal,  2  Cai. 
Cas.  824:  WaUerstein  v.  Columbia  Ins.  Co.  44 
N.  Y.  204.  4  Am.  Rep.  664;  Freeman  y.' Trav- 
eler's Ins.  Co.  144  Mass.  572. 

Even  without  such  a  clause  in  the  poHcj  the 
burden  was  upon  the  plaintiff  to  show  that  the 
fire  preceded  the  fall. 

The  subject-matter  of  the  insurance  must  be 
shown  to  have  been  destroved;  and  it  is  the 
part  of  the  plaintiff  to  identify  the  thing  des- 
troved with  the  subject  matter  of  the  contract. 

floUand,  Jurisp.  pp.  69,  70.  76;  The  City  of 
Norwich.  118  U.  8.  468.  4»4,  80  L.  ed.  184; 
Biddle,  Ins.  §  639;  Eddy  Street  Iron  Foundry 
V.  Hampden  Stock  Mut.  F.  Ins.  Co.  1  Cliff. 
800;  Hartford  F.  Ins.  Co.  v.  Farrisli,  78  III. 
166;  Shertzer  v.  Mutual  F.  Ins.  Co.  46  Md. 
506;  Maryland  F.  Ins.  Co.  v.  Gusdorf,  48 
Md.  506;  English  v.  Franklin  F.  Ins.  Co.  55 
Mich.  278,  54  Am.  Rep.  877;  Bryce  v.  Loril- 
lard  F.  Ins.  Go.  55  N.  Y.  240.  14  Am.  Rep. 
249;  Citizens'  Ins.  Co.  v.  RoUdnd,  1  Legal 
News  (L.  Can.)  604;  First  Nat.  Bank  v.  Lan- 
casJiirelns.  Co.  62  Tex.  461;  Annapolis  A  E. 
R.  Co.  V.  Baltim^n-e  F.  Ins.  Co.  82  Md.  87.  8 
Am.  Rep  112;  Nate  v.  Home  Mut.  Ins.  Co.  87 
Mo.  480,  90  Am.  Dec.  894. 


The  complaint  alleges  that  "the  said  fire 
did  not  happen  by  the  action  or  procurement 
of  the  plaintiff  or  of  any  of  its  officers,  agents,  or 
servants,  or  by  reason  of  any  of  the  causes  ex- 
cepted by  the  terms  of  the  said  policy.'* 

And  the  answer  denied  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to 
this  allegation  of  the  complaint. 

This  condition  of  the  pleadings  left  with  the 
plaintiff  the  duty,  not  alone  imposed  by  law, 
but  self-imposed  under  the  allegations  of  its 
complaint,  of  negativing  by  evidence  the  ex- 
ceptions contained  in  the  contract  of  insaranccL 

Whitlatcfiy.  Fidelity  db  C.  Co.  149  N.  Y.  45. 

The  court  clearly  erred  in  refusing  to  charge 
the  jury  that  "the  burden  upon  the  whole  case 
is  upon  the  plaintiff  to  establish  by  a  prepon- 
derance of  evidence  that  the  damage  sustaiDed 
was  caused  by  fire,  for  this  is  the  only  risk 
ii  was  insured  against  under  the  policv. 

Farmers*  Loan  db  T.  Co.  v.  Seifke,  144  N.  Y. 
854;  Powers  v.  RusseU,  18  Pick.  69. 

The  court  clearly  erred  in  refusing  to  charge 
the  jury  that,  "even  though  the  jury  find  that 
the  fire  in  the  building  preceded  the  fall  they 
cannot  award  the  plaintiff  any  amount  for 
loss  following  the  fall,  unless  they  find  that 
the  fall  was  the  result  of  fire." 

Beakes  v.  Phcenix  Ins.  Co.  143  N.  Y.  402.  26 
L.  R.  A.  267;  Pelican  Int.  Co.  v.  Troy  Co- 
Operative  Asso.  77  Tex.  225. 

The  court  erred  in  permitting  the  witness 
Bowman  to  read  in  evidence  extracts  from 
scientific  books  and  government  reports. 

Scientific  books  cannot  be  read  in  evidcDce. 

1.  The  reasons  for  the  rule  are   that  such 


oannot  l>e  asked  to  name  the  circumstances  of  a 
case  they  have  read  where  violeoce  accompanied 
hysterical  mania,  as  such  an  examination,  if  al- 
lowed, would  l>e  in  effect  the  introduction  of  the 
medical  works  containing  such  case  in  evidence. 
People  V.  Ooldenson.  76  Cal.  328. 

And  refusal  to  permit  a  witness  who  had  given 
his  opinion  as  to  the  sanity  of  another  to  answer  the 
question  whether  he  had  read  an  article  in  a  Jour- 
nal on  insanity  in  which  designated  statements 
were  made,  and  whether  the  same  accords  and 
agrees  with  his  knowledge  and  experience  on  the 
subject,  is  not  an  abuse  of  discretion,  as  the  an- 
swer would  have  been  hut  a  reiteration  in  another 
form  of  the  opinion  he  had  expressed  already. 
State  V.  Winter.  73  Iowa,  827. 

So,  the  fact  that  an  expert  witness  in  a  prosecu- 
tion for  homicide  read  passages  in  a  work  on  med- 
ical Jurisprudence  to  which  on  cross-examination 
he  was  referred,  and  with  relation  to  which  be  an 
swered  questions,  does  not  render  the  book  itself 
admissible  in  evidence.  State  v.  O'Brien.  7  K.  I. 
880. 

Nor  is  it  rendered  admissible  by  the  fact  that 
counsel  for  the  accused  in  a  prosecution  for  homi- 
cide  ceased  to  cross-examine  a  medical  witness 
upon  the  ground  that  he  miirht  afterwards  quote 
it  against  him.    State  v.  O'Brien,  7  R.  I.  336. 

Iowa  Hev.  Stat.  •  8906,  providing  that  historical 
works,  books  of  science  or  art,  etc,  when  made 
by  persons  indiflterent  between  the  parties,  are 
presumptive  evidence  of  facts  of  general  noto- 
riety or  interest,  does  not  make  inadmissible 
any  evidence  which  before  was  admissible:  and 
whether  there  is  a  difference  among  medical 
or  surgical  authorities  as  to  the  mode  of  treat- 
ment or  proper  course  to  be  pursued  in  a  des- 
ignated case  may  be  shown  by  the  evidence  of 
competent  physicians  or  surgeons,  and  they  are 
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also  competent  to  testify  as  to  wbo  are  standard 
authors  and  as  to  what  treatment  they  prescribe. 
Brodhead  v.  Wiltse,  36  Iowa,  429. 

But  evidence  of  a  medical  expert  as  to  whether 
delusions  or  transitory  mania  is  a  condition  reo* 
ognized  by  medical  authorities,  offered  for  the 
purpose  of  proving  that  the  theory  in  question 
is  taught  by  the  authorities,  is  not  admissible,  u 
the  works  themselves  would  be  the  only  compe- 
tent evidence  of  what  they  teach;  but  perhaps  it 
would  be  admissible  on  cross-examination  to  test 
the  accuracy  of  his  knowledge.  State  v.  Winter, 
72  Iowa,  627. 

And  extracts  from  a  book  which  is  a  standard 
scientific  authority  on  the  subject  treated  therein, 
with  relation  to  appliances  for  stopping  trains  and 
the  devices*  required  therefor,  are  not  admissible 
in  evidence  on  the  question  of  negllgenoe  in  stop- 
ping a  train,  where  the  negligence  was  not  claimed 
to  be  in  the  equipment  of  the  train,  and  the  extract 
did  not  give  the  size  of  the  train,  the  prenure  ap- 
plied to  thebrake8,or  the  character  of  the  grade,aod 
it  did  not  appear  what  the  conditions  were  under 
which  the  trains  were  stopped;  and  where  such 
evidence  is  admitted  remarks  of  the  oourt  in  dis- 
paragement of  its  value  oannot  be  deemed  to  have 
been  prejudicial.  Burg  v.  Chicago,  R.  I.  ft  P.  B. 
Co.  90  Iowa,  106. 

So.  facts  of  general  notoriety  and  interest, 
which,  under  Cal.  Code  Civ.  Proc  •  1936;,  may  be 
proved  by  books  of  science  or  art,  made  by  per- 
sons indifferent  between  the  parties,  refer  to  facts 
of  a  public  nature  not  existing  in  the  memory  of 
man,  as  contradistinguished  from  facts  of  a  pri- 
vate nature  existing  within  the  knowledge  of 
living  men,  and  as  to  which  they  may  be  examined 
as  witnesses.  Gallagher  v.  Market  Street  R.  Go.  ti7 
Cal.  13, 56  Am.  Rep.  718. 

An  objection  that  books  offered  to  be  read  in 
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evidence  is  hearsay,  secondary,  wanting  in  the  > 
sanctity  of  an  oath,  and  the  writer  is  not  pres- 1 
ent  to  be  subjected  to  the  truth  test  of  cross- 
examination. 

1  Whart.  Ev.  8d  ed.  §  666;  1  Gfrecnl.  Ev. 
Lewis.  5th  ed.  1896.  ^  440:  Lawson.  Expert  & 
Opinion  Ev.  p.  170;  7  Am.  <&  Eng.  Enc.  Law, 
p.  513;  Davis  y.  United  Slates,  165  U.  S.  878. 
41  L.  ed.  750;  CongrcHS  db  E.  Spring  Co,  v. 
Edgar,  99  U.  8.  645,  25  L.  ed.  487;  North  Chi- 
cago Rolling  Mill  Co.  v.  Monka,  107  II).  840; 
Harris  v.  Panama  R.  Co,  3  Bosw.  7;  Ashworth 
V.  Kittridge,  12  Cush.  198,  59  Am.  Dec.  178; 
WMton  V.  Albany  City  Ins.  Co.  109  Mass.  242; 
Com.  V.  Sturtivant,  117  Mass.  122.  19  Am. 
Rep.  401;  Johnston  v.  RicJimond  dt  D.  R.  Co. 
95  Ga.  685;  Ware  v.  Ware,  8  Me.  42;  Bloom- 
ington  v.  Bhrock,  110  111.  219,  51  Am.  Rep. 
678;  QaUagher  v.  Market  Street  R,  Co.  67  Cal. 
13,  56  Am.  Rep.  718.  51  Am.  Rep.  680;  State 
V.  O'Brien,  7  R.  I.  886;  CoUier  v.  Simpson, 
5  Car.  &  P.  1Z','Wasfiburn  v.  Cuddihy,^Qn.j, 
430;  Com.  v.  Wilson,  1  Gray,  887;  Mechem 
** Books  of  Science  as  Evidence,"  17  Irish  L. 
T.  74,  8  Ohio  L.  J.  9, 

2.  There  are  no  authorities  adverse  to  the 
position  for  which  we  here  contend. 

Messrs.  John  S*  Sheppard*  Jr.,  and 
Treadwell  Cleveland*  and  Evarts* 
Choate*  &  Braman*  for  defendant  in  error: 

The  court  below  correctly  held,  at  the  trial 
of  this  case,  that  the  burden  of  proof  upon  the 
question  whether  the  building  fell  as  a  result 
of  fire,  or  the  fire  preceded  the  fall,  was  upon 
the  defendant. 


Jones  V.  A'xen,  1  Ld.  Raym.  119;  EUiott  v. 
Blake,  1  Lev.  88;  Hotham  v.  East  India  Co.  1 
T.  R.  688;  Cage  v.  Acton,  1  Ld.  Raym.  515; 
Gray  v.  Gardner,  17  Mass.  188;  Freeman  v. 
Travelers*  Ins.  Co.  144  Mass.  572:  Transatlantic 
F.  Ins.  Co.  V.  Bamberger,  11  Ky.  L.  Rep.  101; 
Blasingame  v.  Home  Ins.  Co.  75  Cal.  683;  Lon- 
don &  L.  Fire  Ins.  Co.  v.  Crttn*,  91  Tenn.  876; 
Shcovich  V.  Orient  Mvt.  Ins.  O?.  108  N.  Y.  56. 

Under  similar  clauses  in  the  standard  fire 
insurance  policy,  the  courts  of  various  juris- 
dictions have  held  that  the  burden  of  proof 
was  on  the  defendant  who  sets  up  one  of 
these  defenses  under  the  clauses  exempting  the 
company  from  liability. 

Clark  V.  Hamilton  Mut.  Ins.  Co.  9  Gray. 
148;  Portsmouth  Ins.  Co.  v.  Reynolds,  82  Gratt. 
618;  Toung  v.  Ne^vark  F.  Ins.  Co.  59  Conn. 
41;  Bittinger  v.  Providence  Washington  Ins. 
Co.  24  Fed.  Rep.  649;  Russell  v.  Fidelity  F. 
Ins.  Co.  84  Iowa,  98;  Oshkosh  Pkg.  <fe  Pro- 
vision Co.  V.  Mercantile  Ins.  Co.  81  Fed.  Rep. 
200. 

This  same  question  has  arisen  many  times 
where  a  defense  under  one  of  the  clauses  lim- 
iting liability  is  set  up  to  an  action  on  a  life 
insurance  polic^r,  and  the  decisions  have  been 
uniform  in  placing  the  burden  of  proof  on  the 
defendant  insurance  companies. 

Van  Valkenburgh  v.  American  Popular  Life 
Ins.  Co.  70  .N.  Y.  605;  Murray  v.  New  York 
L.  Ins.  Co.  85  N.  Y.  286;  Goldsehmidt  v.  Mu- 
tval  L.  Ins.  Co.  102  N.  Y.  486;  Spencer  v. 
Citizens'  Mut.  L.  Ins.  Asso.  142  N.  Y.  505; 
Dial  V.  Valley  Mut.  L.  Asso.  29  8.  C.  660;  Den. 


evidence  are  immaterial  ODl7,however.  and  not  that 
they  are  incompetent  or  wholly  inadmissible,  is  not 
sufflcientto  raise  the  question  of  their  admissibility 
on  appeal.    Ri pon  v.  Bittel,  30  Wis.  614. 

And  an  objection  that  a  standard  medical  work 
produced  by  an  expert  witness,  which  is  offered 
In  evidence  after  he  has  driven  evidence  to  the 
same  effect  as  the  statements  in  such  book  thus 
offered,  and  that  the  question  whether  he  knew 
what  records  of  the  medical  profession  and  medi- 
cal authorities  taught  upon  the  subject  were  Im- 
material, is  Insufficient  to  present  any  question  on 
appeal.    State  v.  Sexton,  10  S.  D.  127. 

But  thouffh  statements  of  medical  books  are  in- 
admissible in  evidence,  their  admission  is  not  a 
ground  for  reversal  on  appeal,  where  both  parties 
introduced  and  had  the  benefit  of  such  evidence) 
and  the  question  was  not  raised  in  the  trial  court 
by  proper  and  specific  objections.  Kreuziger  v. 
Chicago  &  N.  W.  R.  Co.  73  Wis.  158. 

And  a  verdict  in  a  prosecution  for  rape  will  not 
l>e  vitiated  by  the  fact  that  certain  books  on  the 
subject  of  rape  which  had  been  inadvertently  left 
on  the  table  were  consulted  by  the  Jury  during 
their  deliberations,  though  it  was  an  irregularity,  in 
the  absence  of  evidence  as  to  their  contents  or  that 
they  influenced  the  Jury  to  the  prejudice  of  the  de- 
fendant.   People  V.  Draper,  1  N.  Y.  Grim.  Rep.  139. 

But  the  Jury  in  an  action  in  which  passages  from 
a  scientific  work  have  been  read  as  evidence  cannot 
be  (permitted  to  take  the  book  with  them  into  the 
Jury  room  when  they  retire  for  deliberation,  where 
the  portions  read  have  not  been  marked.  State  v. 
Olllick,  10Iowa,08. 

b.  Reasons  for  the  nde. 

The  reasons  for  the  non-admissibility  of  scientific 
books  in  evidence  are,  first,  that  experiment  and 
discovery  are  so  constantly  changing  the  theories 
40L.RA. 


on  scientific  subjects  that  the  books  of  last  year 
may  contain  something  which  this  year  everybody 
rejects  as  absurd.  Secondly,  the  book  may  be  ai 
compilation  of  a  compilation,  and  be  thus  hearsay 
evidence  of  the  most  extreme  kind;  and  thirdly, 
that  the  authors  do  not  write  under  oath,  and  can- 
not be  cross-examined  as  to  the  reasons  and  grounds 
for  their  opinions.  Johnston  v.  Richmond  &  D.  R. 
Go.  95  Ga.  085. 

Medicine  is  not  to  be  considered  as  an  exact  sci- 
ence, but  rather  as  an  inductive  science,  based  on 
datasubject  to  change  from  year  to  year,  and  medi- 
cal books  are  therefore  inadmissible  as  evidence  of 
the  opinions  contained  In  them.  Gallagher  v.  Mar- 
ket Street  R.  Co.  07  Cal.  13,  56  Am.  Rep.  713. 

And  extracts  from  a  medical  work,  however  high 
its  character,  are  no  more  than  written  statements 
of  the  opinion  of  the  author.  Tucker  v.  Donald,  60 
Miss.  460,  45  Am.  Rep.  416. 

They  are  no  more  than  hearsay.  People  v.  Mil-  1 
lard,  63  Mich.  63;  Reg.  v.  Taylor,  13  Cox,  C.  C.  77.       j 

And  they  lack  the  sanction  of  an  oath,  and  are 
not  admissible  In  evidence  for  that  reason.  State  v. 
V.  O'Brien,  7  R.  I.  336:  State  v.  Baldwin.  86  Kan.  1; 
Boehringer  v.  A.  B.  Richards  Medicine  Co.  9  Tex. 
Civ.  App.  284. 

They  are  not  the  statement  of  any  witness  under 
oath,  or  of  any  documentary  evidence  permitted  or 
required  by  law  to  be  received  as  such,  but  simply 
the  theory  of  a  writer  concerning  medical  science. 
Boehringer  v.  A.  B.  Richards  Medicine  Go.  9  Tex. 
Civ.  App.  2»4.  . 

So.  the  benefit  of  cross-examination  would  be  lost  I 
by  allowing  the  admission  of  such  evidence.  Ware  1 
V.  Ware,  8  Me.  42;  State  v.  Baldwin,  36  Kan.  1. 

Scientific  or  expert  testimony  must  be  given  by 
living  witnesses  who  can  be  cross-examined  con- 
cerning their  means  of  knowledge,  and  can  explain 
in  language  open  to  general  comprehension  what  is 
necessary  for  the  Jury  to  know,  and  resort  cannot 
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nis  V.  Union  Mat.  L.  Ins.  Co,  84  Cal.  570; 
Leman  v.  Manhattan  L.  Ins,  Co.  46  La.  Ann. 
1189.  24  L.  R.  A.  589. 

So,  in  cases  of  accident  insurance  the  courts 
hold  that  the  burden  of  proof  as  to  conditions 
and  provisos  of  this  sort  is  on  the  insurance 
company. 

Freeman  v.  Traveler^  Ins.  Co.  144  Mass. 
572;  Cob  urn  v.  Traveler  8*  Ins.  Co.  145  Mass. 
226;  Jones  v.  United  States  Mut.  Acci.  Asso.  92 
Iowa,  652. 

The  contention  on  the  part  of  the  defendant 
that  the  policy  has  been  avoided  by  the  fall  of 
the  building  prior  to  the  fire,  so  far  as  the 
question  of  the  burden  of  proof  is  concerned, 
raises  exactly  the  same  issue  as  the  defense  that 
the  contract  of  insurance  had  been  terminated 
by  the  parties  before  the  loss  in  accordance 
with  some  clause  in  the  policy.  In  such  a 
case  there  can  be  little  or  no  doubt  that  the 
burden  would  be  on  the  insurance  company  to 
prove  such  termination. 

American  F.  Ins.  Co.  v.  Brooks,  88  Md.  225; 
Mohr  dt  M.  Distilling  Co.  v.  Ohio  Ins.  Co.  18 
Fed.  Rep.  74;  Ziegler  v.  Mutual  Aid  db  Henev. 
Life  Ins.  Asso.  1  McGloin  (La.)  pt.  8,  12  Ins. 
L.  J.  79. 

Another  analogy  which  affords  a  means  of 
determining  where  the  burden  of  proof  in  this 
case  lies  is  the  rule  in  the  carrier  cases. 

2  Greenl.  Ev.  14th  ed.  p.  209;  Clark  v.  Barn- 
well, 12  How.  272, 18  L.  ed.  985;  Rich  v.  Lam- 
bert, 12  How.  847.  18  L.  ed.  1017. 

There  can  be  no  question  that  a  clause  which 
provides  that  the  whole  contract  shall  be  void 


on  a  certain  contingency  ''avoids  its  liability 
by  way  of  defeasance." 

Yoch  ▼.  Borne  Mut.  Ins,  Co.  Ill  CaL  508,  U 
L.  R.  A.857. 

The  insertion  of  an  unnecessary  allegation 
in  the  complaint  cannot  change  the  rights  of 
the  parties  or  the  burden  of  proof. 

Murray  v.  A^eto  York  L.  Ins.  Co.  85  X.  Y. 
239;  Whitlatch  v.  Fidelity  <Sb  C.  Co.  14»  N. 
Y.  45. 

No  error  was  committed  by  the  court  below 
in  relation  to  the  extracts  from  scientific  books 
and  government  reports. 

Rogers,  Expert  Testimony,  §  163. 

Books  on  various  branches  of  scientific  sub- 
jects have  been  allowed  to  be  read  in  many  ju- 
risdictions. 

Stoudenmeier  v.  'Williamson,  29  Ala.  558; 
Donaldson  v.  Mississippi  <fc  M.  R.  Co.  18  Iowa, 
291,  87  Am.  Dec.  391;  StaU  v.  Winter,  ?2 
Iowa,  627:  Balen  v.  State,  63  Ala.  30;  State  v. 
Ilotft.  46  Conn.  880;  Barrey  v.  State.  40  Ind. 
516:  State  v.  West  (Del.)  Houst  Grim.  Rep. 
871;  Leggy.  Drake,  1  Ohio  St.  286;  Wade  v. 
De  Witt,  20  Tex.  398. 

Annuity  tables  have  been  admitted  in  evi- 
dence. 

See  Vicksburg  cfe  M.  R.  Co.  v.  Putnam,  113 
U.  8.  545.  80  L.  ed.  257;  McKeigue  v.  Janet- 
tille,  68  Wis.  50. 

So,  the  Northampton  Life  Tables. 

Schsll  v.  Plumb,  56  N.  Y.  592;  People  v.  Se- 
curity Life  Ins.  d  Annuity  Co.  78  N.  Y.  116, 
34  Am.  Rep.  522;  Central  R.  Co.  v.  Richardi, 
62  Ga.  806. 


be  had  to  readiojgr  medical  books  to  the  jury.    Peo- 
ple V.  Hall,  48  Mich.  482,  42  Am.  Kep.  477. 

And  extracts  from  a  work  on  surfrery,  settinfr 
forth  the  views  of  the  writer  upon  a  subject  in 
question  in  the  action,  cannot  be  read  in  evi- 
dence, as  such  procedure  would  deprive  the  party 
of  the  privilege  of  cross-examinlnflr  a  witness  whose 
Opinion  was  sousrht  to  be  introduced  to  Influence 
the  minds  of  the  Jury  npon  an  Issue  In  the  case- 
Gale  V.  Rector,  5  111.  App.  481. 

c.  The  contrary  rvle. 

Some  of  the  cases  hold  that  the  opinions  of  an 
author  as  contained  in  his  works  are  t)etter  evi- 
dence  than  the  mere  statement  of  those  opinions  by 
a  witness  who  testifies  as  to  his  recollection  of  them 
from  former  readioff.  Bowman  v.  Woods,  1  G. 
Greene,  441. 

f    And  that  standard  medical  works  are  admissible 

/as  evidence  of  the  author's  opinion  upon  questions 

of  medical  skill  or  practice  involved  in  a  trial. 

•  Bowman  v.  Woods,  1  G.  Greene,  441;  Merkle  v. 
State,  37  Ala.  130;  Bales  v.  State,  63  Ala.  30:  Stouden- 
meier V.  Williamson,  29  Ala.  558. 

•  And  may  be  read  to  the  Jury.    Merkle  v.  State,  87 
.  Ala.  139. 

in  connection  with  proper  explanation  of  the 
terms  used.  Bales  v.  State,  63  Ala.  30;  Stouden- 
meier V.  Williamson,  29  Ala.  558. 

In  Stoudenmeier  v.  Williamson,  29  Ala.  558,  impra; 
Collier  v.  Simpson,  5  Car.  &  P.  mipra.  II.  a»  and 
Green  v.  Cornwell,  1  N.  Y.  City  Hall  Rec.  11,  mipra, 
I  IV.,  were  distinguished  upon  the  ground  that  they 
were  eases  at  nisi  privs,  and  passed  by  with  little 
examination.  And  Atty.  Gen.  v.  Cast  Plate  Glass 
Co.  1  Anstr.  39,  infra,  IV.,  was  distinguished  upon 
the  ground  that  the  question  there  was  on  the 
pro(>er  construction  of  a  word  in  a  statute,  and  the 
court  held  that  it  was  a  question  of  law  with  which 
the  Jury  had  nothing  to  do,  and  hence  it  was  im- 
40  L.  R.  A. 


proper  to  read  books  to  the  Jury  to  explain  the 
term  used. 

In  Union  P.  R.  Co.  v.  Yates,  however.  In  con- 
struing McLean's  (Iowa)  Code,  fi  4908,  making  books 
of  science  or  art,  etc.,  made  by  indifferent  persons, 
presumptive  evidence  of  facts  of  general  notoriety 
or  interest,  the  court  refused  to  follow  Bowman  v. 
Woods,  1  G.  Greene,  441,  upon  the  ground  that  that 
was  a  decision  construing  the  common  law. 

And  in  State  v.  West  (Del.)  Houst.  CrJm.  Kep.  3n. 
it  was  held  that  scientific  works  on  medical  Juiis- 
prudence,  although  admissible  and  aliow(»d  to  be 
read  in  a  criminal  prosecution  before  the  court 
and  Jury,  have  not  the  weight  of  legal  authorities 
except  so  far  as  the  views  expressed  in  them  on  the 
subject  in  question  have  been  recognized  and  sus- 
tained by  Judicial  ruling  and  decision. 

d.  Opi7iUyn8  founded  on  books. 

Though  scientific  and  medical  books  are  not 
deemed  admissible  in  evidence,  expert  witnesses 
may  give  their  opinions  and  the  grounds  therefor, 
though  they  may  in  some  degree  be  founded 
on  books  as  a  part  of  their  general  knowledge. 
Melvin  v.  Easley,  4«  N.  C.  (1  Jones,  L.)  887,  68  Am. 
Dec.  171;  Carter  v.  State,  2  Ind.  617;  Collier  v.  Simp- 
son, 5  Car.  &  P.  74:  State  v.  Baldwin,  38  Kan.  1. 

Medical  witnesses  in  giving  their  opinions  as  ex- 
perts are  not  confined  to  opinions  derived  from 
their  own  observation  and  experience,  but  may 
give  opinions  based  on  information  derived  from 
books.    State  v.  Terrell,  12  Rich.  L.  321. 

And  medical  experts  are  entitled  to  speak  from 
the  accepted  facts  of  medical  science,  though  they 
seem  to  have  little  knowledge  of  the  subject  be- 
yond that  derived  from  books.  Marshall  V.  Brown, 
50  Mich.  148. 

And  though  their  knowledge  thereof  is  derived 
from  study  alone.    Taylor  v.  Grand  Trunk  R.  Ca 
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So,  almanacs  have  been  admitted  to  show  at 
•what  time^the  sun  or  moon  rose. 

State  V.  *Morri8,  47  Conn.  179;  Munshoiter  v. 
State,  65  Md.  11,  89  Am.  Rep.  414. 

So,  a  weather  report  kept  at  an  insane 
asylum. 

'De  Armond  v.  Neasmith,  82  Mich.  281. 

So,  market  reports  upon  which  the  commer- 
cial  world  relies 

Si8»on  V.  Cleteland  &  T.  R,  Co,  14  Mich.  489, 
90  Am.  Dec.  252. 

So,  also,  tide  tables  have  been  received  in 
evidence. 

Green  v.  Corntcell,  1 N.  Y.  City  Hall  Rec.  14. 

Also  the  grinding  capacity  of  a  certain 
quantity  of  water  at  a  mill  was  ascertained 
from  Leflfers  tables. 

Garwood  y.  Nevo  York  C.  &  H.  R.  R.  Co.  45 
Hun,  12». 

The  latest  authority  on  the  subject  of  the 
admission  of  medical  books  in  evidence  is  the 
case  of  Union  P.  R.  Co.  v.  Tates,  49  U.  8. 
App.  241.  79  Fed.  Rep.  584,  25  C.  C.  A.  108, 
ante,  558. 

The  hypothetical  questions  put  to  the  wit- 
nesses Cashman  and  Freel,  as  to  the  length  of 
time  a  fire  would  burn  without  weakening  the 
posts,  and  what  time  would  elapse  before  fire 
and  smoke  would  appear,  were  properly  ex- 
cluded. 

Mnlry  y.  yfoTuiipk  Valley  Ins.  Co.  5  Gray, 
541,  66  Am.  Dec.  880;  Higgins  v.  Dexpey,  107 
Mass.  494.  9  Am.  Rep.  63;  First  Cong.  Church 
y.  Qvincy  Mut.  Ins.  Co.  158  Muss.  475;  Roberts 
Y.  ^'eic  fork  Elev.  R.  Co.  128  N.  Y.  455,  18  L. 


R.  A.  499;  Van  Wycklen  v.  Brooklyn,  118  N. 
Y.  424:  Ferguson  v.  HuhMl,  97  N.  Y.  507,  49 
Am.  Rep.  544;  Milwaukee  <fe  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  8.  469,  24  L.  ed.  256. 

Lacombe*  Circuit   Judge,  delivered    the 
opinion  of  the  court: 

The  trial  judge  charged  the  jury  that  the 
burden  of  proof  rested  upon  the  defendant  (the 
insurance  company)  to  show  by  a  preponder- 
ance of  evidence  that  "the  fall  preceded  the 
fire,"  and  that  *'this  building  did  not  fall  as 
the  result  of  fire."  Exceptions  to  the  charge 
and  to  refusals  to  charge  the  converse  of  this 
proposition  sutficienlly  present  the  question  of 
the  correctness  of  this  ruling.  It  will  not  be 
necessary  to  repeat  the  text  either  of  the  charge 
or  of  the  requests.  The  trial  judge  construed 
the  clause  referriner  to  a  fall  of  the  building  as 
a  proviso  or  condition  subsequent  defeating 
any  claim  of  the  insured.  If  it  be  such,  no 
one  here  disputes  the  prop)ostion  that  the  bur-, 
den  of  proving  the  happening  of  the  subse- 
quent condition  would  rest  upon  the  insurer. 
The  defendant  here,  however,  contends  that 
the  clause  is  an  exception  to  the  general  lia- 
bility assumed  by  the  insurance  company,  and 
that,  therefore,  it  was  for  the  insured  to  show 
that  the  loss  did  not  come  within  the  terms  of 
the  exception.  The  general  rule  is  well  ex- 
pressed by  Earl,  J.,  in  Slocovieh  v.  Orient  Mut. 
Ins.  Co.  108  N.  Y.  56:  ''Where  there  is  an  in- 
surance  against  a  loss  by  fire,  and  it  is  proved 
or  admitted  that  the  property  insured  has  been 
destroyed  by  fire,  the  loss  is  brought  literally 


48  N.  H.  904,  2  Am.  Rep.  220;  State  v.  Wood,  53  N. 
H.4S4. 

Tbus,  an  expert  witness  In  an  action  on  a  con- 
tract of  warranty  on  a  horse  which  subsequently 
died,  who  has  stated  that  he  has  read  various 
fltandard  authors  on  the  subject  of  diseases,  and 
bad  given  his  own  opinion  in  respect  to  the  char- 
acter of  the  disease  of  which  the  animal  died,  may 
be  asked  for  his  best  medical  opinion  according  to 
the  best  authority.    Plerson  v.  Hoag,  47  Barb.  243. 

But  the  judflrment  or  opinion  which  they  Rive 
must  be  their  own,  and  not  merely  that  of  the 
author,  though  It  is  not  improper  for  them  to  jrlve 
the  source  of  their  opinions  and  state  that  all 
writers  and  authority  on  the  subject,  so  far  as  they 
know,  support  them  in  their  position.  State  v. 
Baldwin,  36  Kan.  1. 

It  has  been  held,  however,  that  the  opinions  of 
physicians  upon  a  medical  subject  are  not  admissi- 
ble in  evidence  where  they  have  not  had  any  experi- 
ence whatever  on  the  subject,  and  ail  that  they  knew 
of  it  is  derived  from  medical  or  scientific  books 
And  medical  instruction.  Soquet  v.  State,  72  Wis. 
659. 

e.  U6C  of^  on  examination. 

Counsel  may  use  the  statements  of  a  physician  of 
high  standing-  in  a  medical  Journal  for  the  purpose 
of  framing  questions  to  be  asked  an  expert  witness 
«s  to  his  own  opinions.  State  v.  Coleman.  20  S.  C. 
Ul. 

Whether  questions  put  to  a  medical  expert  who 
claims  to  have  read  certain  medical  works,  for  the 
purpose  of  testing  his  knowledflre  on  the  subject  in 
question,  a^  asked  him  or  read  out  of  such  medical 
works,  is  immaterial.  Connecticut  Mut.  L.  Ins.  Co. 
T.  Ellia,  89  111.  516.  And  see  Hess  v.  Lowrey,  122  lud. 
1B33,  7  L.  R.  A.  90,  mi>ra,  II.  g. 

And  a  technical  medical  question  asked  an  expert 
witness,  in  which  the  languai^e  of  a  standard  medi- 
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cal  authority  is  substantially  repeated,  is  not 
thereby  rendered  objectionable.  Tompkins  v.  West, 
56  Conn.  478. 

And  a  scientific  witness  may  refresh  his  recollec- 
tion by  reference  to  standard  authorities  prepared 
by  persons  of  acknowledged  ability.  State  v.  Bald- 
win, 36  Kan.  1;  Huffman  v.  Click,  77  N.  C.  55. 

But  the  opinion  which  he  frlves  must  be  his  own, 
independent  of  those  of  the  author  of  thb  work 
used.  State  v.  Baldwin,  36  Kan.  1;  Huffman  v. 
Cnick,  77  N.  C.  55. 

So,  the  court  will  take  Judicial  notice  of  the 
meaning  of  a  compound  word  found  in  a  statute, 
and  a  standard  authority  like  Webster's  Unabridged 
Dictionary  may  he  used  before  the  court  or  Jury  to 
refresh  the  memory  of  the  court,  and  the  definition 
in  such  dictionary  may  be  iriven  in  evidence  to  the 
Jury.    Adler  v.  State,  56  Ala.  16. 

And  a  witness  may  use  an  engraving,  however 
made,  to  illustrate  his  meaning,  in  an  action  for 
malpractice  In  unskillful  surgery:  but  when  offered 
as  a  part  of  a  medical  book  or  as  the  work  of  some 
distinguished  medical  roan,  it  should  be  excluded, 
as  this  would  give  it  undue  importance  to  the  Jury. 
Ordway  v.  Haynes.  50  N.  H.  159. 

And  while  no  part  of  the  book  called  "Modem 
Pocket- Hoy le"  can  be  used  as  evidence  in  itself  of 
what  constitutes  the  game  of  faro,  a  page  of  it  con- 
taining a  pictorial  representation  of  faro  may  be 
used  in  a  prosecution  for  dealing  and  playing  the 
game  of  faro,  as  a  diagram  by  which  a  witness 
illustrates  his  testimony.  People  v.  Gosset,  93  Cal. 
641. 

f.  Uhc  to  sustain  or  discredit  expert. 

Books  referred  to  by  a  medical  expert  as  furnish- 
ing a  1)u8i8  for  his  opinion  cannot  be  referred  to  in 
order  to  support  his  testimony.  Gallagher  v.  Mar- 
ket street  K.  Co.  67  Cal.  13,  56  Am.  Rep.  718. 

And  the  contents  of  medical  books  cannot  be  in- 
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a  coDvemeDt  way  of  expressing  the  fact  that 
the  insured  under  such  a  policy  would  not  be 
liable  for  all  losses  by  fire.  This  seems  clearly 
indicated  bv  the  sentence  from  11  N.  Y.  518: 
•*Hence,  a  loss  occasioned  by  invasion,  insur- 
rection, riot,  and  the  like,  has  usually  been 
found  excepted  in  such  policies;  and  although 
in  this,  and  perhaps  in  policies  generally,  the 
exception  in  this  respect  is  in  terms  of  losses 
by  fire,  the  clause  would  be  equally  definite 
and  intelligible  if  those  words  were  omitted  in 
the  clause  stating  the  exception." 

The  academic  distinction  between  an  excep- 
tion and  a  proviso  is  thus  stated  in  Bouvier's 
Law  Dictionary,  »ub  itiulo,  Praciso:  **An  ex- 
ception exempts  absolutely  from  the  operation 
of  an  engagement  or  an  enactment;  a  proviso 
defeats  their  operation  conditionally.  An  ex- 
ception takes  out  of  an  engagement  or  enact- 
ment something  which  would  otherwise  be 
part  of  the  subject-matter  of  it;  a  proviso 
avoids  them  by  way  of  defeasance  or  excuse." 
It  may  not  be  always  easy  to  apply  this  dis- 
tinction in  practice  (witness  the  conflicting  de- 
cisions supra),  but  no  especial  help  to  the  solu 
tion  of  the  problem  is  to  be  derived  from  cases 
holding,  as  do  some  of  those  cited  on  the 
brief,  that,  when  the  insurance  is  against 
"perils  of  the  sea,"  the  burden  is  upon  the  in- 
sured to  show  that  such  perils  caused  the  loss; 
or  that,  where  insurers  engage  to  be  responsi- 
ble for  partial  loss  only  if  it  amounts  to  5  per 
cent,  or  the  ship  be  stranded,  the  insurer  must 


show  loss  to  the  specified  percentage,  or  that 
the  ship  was  stranded;  nor  that,  under  bills  of 
lading  providing  that  the  carrier  should  not  be 
liable  for  loss  by  fire  while  in  transit,  plaintif. 
if  he  seeks  to  recover  for  a  fire  resulting  from 
the  carrier's  negligence,  must  show  that  negli- 
gence affirmatively;  nor  that  under  a  policy 
insuring  against  injuries  effected  through  ex- 
ternal, violent,  and  accidental  means  the  bur- 
den is  upon  the  plaintiff  to  show  from  all  tbe 
evidence  that  the  death  was  caused  by  exter- 
nal, violent,  and  accidental  means.  Bakir 
V.  Manujactiirers'  Ins.  Co.  12  Gray.  ©03;  Fad- 
dock  V.  Commercial  Ins.  Co.  104  Mass.  521: 
Union  Ins.  Co.  v.  Shaw,  2  Dill.  14;  The  ^'€p^ 
tune,  6  Blatchf.  193;  Whitworthy.  ErieR.  Co. 
87  N.  Y.  413;  Kaiser  v.  Latimer,^  App.  Div. 
87;  Claflin  v.  Meyer,  75  N.  Y.  260,  31  Am.  Rep. 
487:  Lamb  v.  Camden  dt  A.  R.  db  Transp.  Co. 
46  N.  Y.  271,  7  Am.  Rep.  327;  Traveller^  Iru. 
Co.  V.  MeConkey,  127  U.  8.  661,  32  L.  ed.  308. 

A  pertinent  case  cited  on  the  brief  of  plain- 
tiff in  error  is  Sohier  v.  Norwich  F.  Ins.  Co.  11 
Alien,  336.  The  policy  in  that  case  insured 
Sohier,  in  the  language  of  the  opinion, 
''against  loss  or  damage  by  fire,  to  the  amount 
of  $2^500  on  his  brick  and  sin  ted  building  known 
as  the  National  Theatre,  situate  on  Artland 
street,  Boston,  Mass.  This  policy  not  to  cocer 
any  loss  or  damage  by  fire  which  may  originate 
in  the  theatre  proper." 

Some  provisos  against  liability  for  loss  by 
fire  which  happens  by  invasion,  riot,  and  tbe 


bases  bis  opinion  upon  medical  treatises  read  by 
him,  to  test  bis  knowledge,  drreat  care  should  be 
taken  by  tbe  court  to  confine  it  within  reasonable 
limits,  and  see  that  the  quotations  read  to  the  wit- 
nesses are  so  fairly  selected  as  to  present  the  au- 
thor's views  on  the  subject  of  the  examination. 
Connecticut  Mut.  L.  Ins.  Co.  v.  Ellis,  89  111.  516. 

It  is  not  competent  to  ask  an  expert  witness  upon 
cross-examination  whether  he  is  acquainted  with 
a  certain  scientific  work,  and  upon  his  answerinir 
in  the  affirmative  and  that  it  is  a  standard  au- 
thority, to  read  at  lenfrth  from  the  book  and  in- 
quire of  the  witness  whether  he  agreed  with  the 
author  as  to  the  parts  read,  where  the  object  is  not 
the  contradiction  of  the  witness  as  to  something 
asserted  by  him,  but  simply  to  prove  a  contrary 
theory.  Bioomington  v.  Shrock,  110  111.  219, 51  Am. 
Rep.  679. 

And  a  witness  who  on  his  direct  examination 
gives  certain  medical  opinions  and  supports  them 
by  the  assertion  that  they  conform  to  the  au- 
thority of  medical  works  cannot  be  asked  on  cross- 
examination  to  read  statements  from  medical 
works,  and  then  asked  if  he  agrees  with  the  authors 
where  the  extracts  do  not  contradict  his  evidence 
and  are  evidently  intended  to  sustain  the  theory 
of  the  cross-examining  party.  Fisher  v.  Southern 
P.  R.  Co.  89  Cal.  399. 

So,  a  medical  witness  in  a  prosecution  for  mur- 
der, who  states  that  a  certain  medical  work  draws 
a  distinction  between  an  autopsy  and  an  external 
examination,  distinguishing  the  latter  as  an  exam- 
ination of  the  body,  cannot  be  handed  the  book  of 
such  author  on  cross-examination,  and  asked  to 
refer  to  that  part  of  it  in  which  such  an  examina- 
tion was  so  distinguished.  Davis  v.  State,  38  .Md.  15. 

And  refusal  to  permit  medical  witnesses  to  an- 
swer questions  as  to  whether  certain  medical  works, 
naming  them,  were  standard  authorities,  is  not  er- 
ror where  no  previous  mention  of  them  has  been 
made.  Fox  v.  Peninsular  White  Lead  &  Color 
Works,  84  Mich.  676. 
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h.  Use  o/,  in  argumetU. 

The  prevailing  rule  would  seem  to  bo  that  scten- 
tific  and  medical  works  cannot  be  read  to  the  Jury 
by  counsel  in  argument,  though  they  are  standard 
works  of  established  authority. 

This  is  the  rule  laid  down  in  Ash  worth  v.  Klt- 
tridge,  12  Cush.  193,  59  Am.  Dec.  178;  Washburn  v. 
Cuddihy,  8  Gray,  490;  Com.  v.  Brown.  121  Mass. 
69;  Com.  v.  Sturtivant,  117  Mass.  130,  19  Am.  Rep. 
401;  Huffman  v.  Click.  77  N.  C.  55:  Burt  v.  State 
(Tex.  Crim.  App.)  39  L.  R.  A.  305;  jRe  Mason,  00 
Hun,  46. 

Thus  counsel  for  a  person  accused  of  crime,  who 
sets  up  insanity  as  a  defense,  has  no  right  in  his 
address  to  the  jury  to  quote  the  opinions  of  med- 
ical men  as  given  in  their  works.  Queen  v. 
Crouch,  1  Cox,  C.  C.  94;  Burt  v.  State  (Tex.  Crim. 
App.)89L.  R.  A,30S. 

And  a  book  considered  as  authority  on  railroad 
injuries,  and  extracts  from  such  book,  cannot  be 
read  by  counsel  in  summing  up  to  the  jury  as  part 
of  his  argument.  Robinson  v.  New  York  C.  4  H. 
R.  R.  Co.  (U.  S.  C.  C.  N.  y.)  24  Alb.  L.  J.  357. 

And  failure  to  restrain  counsel,  who  in  his  ad- 
dress to  the  jury  reads  and  comments  on  a  book  of 
science  as  evidence  in  the  cause,  is  not  a  waiver  of 
the  error,  as  it  is  the  duty  of  the  judge  in  bis  in- 
structions to  present  the  case  to  them  properly, 
and  correct  any  errors  into  which  counsel  may 
have  fallen.  Mel  vin  v.  Easley,  46  N.  C.  (1  Jones,  L>) 
387.  63  Am.  Dec.  171. 

Extracts  from  books  containing  the  opinions  or 
acquisitions  of  learned  or  scientific  witnesses  upon 
a  point  in  issue,  which  are  inadmissible  in  evi- 
dence, and  which  are  offered  during  tbe  introduc- 
tion of  testimony  by  the  parties,  should  not  be 
permitted  to  be  read  to  the  Jury  at  any  time. 
Jones  V.  Doe,  Little  Blue  River  Regular  Baptist 
Church,  1  Smith  (Ind.)  47. 

But  it  will  be  presumed  on  appeal  that  medical 
works  read  in  evidence  against  objection  were  mi<l 
for  some  legitimate  purpose,  where  tbe  biU  of  ex- 
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like  are  Id  a  later  part  of  the  policy.  The 
•clause  in  italics  is  written  in  the  policy,  the 
rest  of  the  parts  quoted  being  printed. 

The  opinion  proceeds  (the  italics  infra  being 
our  own):  **The  first  question  raised  by  the 
bill  of  exceptions  is  whether  the  burden  of 
proof  was  on  the  plaintiff  to  show  a  loss  by 
^re  which  did  not  originate  in  the  thea- 
tre proper.  This  depends  upon  the  construc- 
tion given  to  the  clause,  Hhis  policy  not  to 
cover  any  loss  or  damage  by  fire  which  may 
originate  in  the  theatre  proper/  If  that  clause 
can  be  regarded  as  s,  proviso^  that  is.  ahtipula- 
Hon  added  to  the  principal  contract,  to  amid 
the  defendants*  promise  by  way  of  defeasance  or 
excuse,  then  it  is  for  the  defendants  to  plead 
it  in  defense,  and  support  it  by  evidence.  But 
if,  on  the  other  hand,  it  is  an  exception,  so  that 
the  promise  is  only  to  perform  what  remains 
after  the  part  excepted  is  taken  away,  then  the 
plaintiff  must  negative  the  exception  to  estab- 
lish a  cause  of  action.  It  is  not  always  easy 
to  determine  to  which  class,  whether  of  pro- 
visos or  exceptions,  a  particular  stipulation  be- 
longs; and  this  one  is  certainly  very  near  the 
line.  But  after  a  careful  consideration  the 
court  are  of  opinion  that  this  was  an  exception 
to  the  subject  of  the  contract,  that  it  put  the 
burden  of  proof  on  the  plaintiff.  .  .  .  The 
qualification  of  the  contract  to  which  the  par- 
ties agreed  is  not  inserted  with  any  technical 
formality  or  precision.  But  it  is  found  between 
the  statement  of  wJiat  is  inspired,  and  the  prom- 


ise to  pay  in  case  of  loss,  in  close  connection 
with,  and  qvalification  of  the  description  of  the 
subject-matter  of  the  insurance.  Tlie  provisos 
are  set  forth  in  a  different  part  of  the  instru- 
ment. It  thus  seems  to  be  a  dire(!t  limitation 
of  the  risk  against  which  insurance  is  ef- 
fected. The  difference  would  only  be  a  for- 
mal one,  if,  instead  of  the  phraseology  actu- 
ally used,  the  language  of  the  policy  had  been, 
'do  insure  against  loss  or  damage  by  fire  not 
originating  in  the  theatre  proper.'  It  would 
illustrate  the  operation  of  the  phrase  in  ques- 
tion, and  show  its  effect  as  an  exception,  it  we 
suppose  it  applied  to  the  building  insured.  If 
the  clause  in  the  policy  had  been,  'this  policy 
not  to  cover  any  loss  or  damage  by  fire  to  the 
part  of  the  building  used  as  a  theatre  proper,' 
.  .  .  this  would^  manifestly  have  been  an 
exception  from  the  subject-matter  of  the  in- 
surance. And  it  is  in  like  manner  an  excep- 
tion to  the  risks  taken  by  the  defendants,  when, 
in  the  same  part  of  the  policy  in  which  they  in- 
sure the  risk  of  fire,  and  in  the  same  connection, 
they  state,  in  substance,  that  it  is  only  fire 
which  does  not  originate  in  the  theatre  proper 
against  which  they  insure." 

A  similar  question  has  been  before  the  courts 
in  actions  upon  policies  of  life  insurance, 
where  the  contract  sued  upon  contained  a 
clause  that  it  was  to  be  void  if  insured  died  of 
a  disease  induced  or  aggravated  by  intemper- 
ance, or  was  to  be  null  and  void  if  he  should 
die  in,  or  in  consequence  of,  aduel,  or  in  viola- 


ceptlons  does  not  purport  to  contain  all  the  evi- 
dence.   Ripon  V.  Bittel,  30  Wig.  614. 

The  reason  for  the  rule  is  that  when  books  are 
thus  offered  they  are  In  effect  used  as  evidence, 
and  are  statements  wanting'  the  sanction  of  an 
oath.  Ash  worth  v.  Kittridg-e,  12  Cush.  193,  59  Am. 
Dec.  178. 

Quotations  from  medical  books  are  not  admis- 
sible as  evidence  when  offered  independently  or 
when  read  by  witnesses,  and  it  follows  that  coun- 
sel ought  not  to  he  allowed  to  read  them  to  the 
Jury,  especially  when  they  are  not  proved  to  come 
from  works  of  standard  authority  in  the  profes- 
sion, as  the  opinions  of  medical  experts  are  in  the 
nature  of  facts  to  be  established  by  living  wit- 
nesses, and  not  to  l>e  proved  by  hearsay  alleged  to 
have  come  from  those  not  present,  and  not  even 
shown  to  be  competent  to  give  them.  People  v. 
Wheeler,  60  Ca!.  5bl,  44  Am.  Rep.  70. 

In  People  v.  Wheeler,  60  Cal.  581,  44  Am.  Rep.  70, 
supra,  Ripon  v.  Bittel,  30  Wis.  819,  mipra,  II.  f, 
was  distinguished  upon  the  ground  that  in  that 
case  a  medical  expert  had  stated  that  the  treatise 
sustained  his  conclusion,  and  the  book  was  admit- 
ted as  evidence  in  the  nature  of  impeaching  testi- 
mony to  show  that  the  witness  was  mistaken;  and 
Harvey  v.  State,  40  Ind.  618,  infra^  was  distinguished 
upon  the  ground  that  the  court  In  that  case  sup- 
posed that  any  evil  that  might  arise  would  be  over- 
come by  the  direction  of  the  jury  to  discredit  the 
extract  as  evidence,  but  that  in  the  case  at  bar  the 
court  did  not  so  instruct  the  Jury,  but  it  was  said 
that  it  was  not  thought  that  that  case  was  well  de- 
cided; and  Merkie  v.  State,  87  Ala.  139,  and  Stouden- 
meier  v.  Williamson,  29  Ala.  '566,  trnpra,  II.  e,  were 
distinguished  upon  the  ground  that  the  question 
there  considered  was  not  whether  an  expert  could 
read  from  medical  works,  but  whether  such  books 
themselves  could  be  introduced  in  evidence. 

In  some  states,  however,  the  practice  prevails  of 
permitting  counsel  while  addressing  the  Jury  to 
read  extracts  from  law  books  and  from  scientific 
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works  as  a  part  of  their  argument.  Union  P.  R.  Co. 
V.  Yates. 

And  in  Wade  v.  Be  Witt,  20  Tex.  398,  it  was  said 
that  the  privilege  of  counsel  in  their  address  to  the 
Jury  to  read  from  legal  authors  or  from  works  of 
general  science  extracts  pertinent  to  the  case  in 
support  of  their  argument  is  a  valuable  one, 
though  susceptible  of  abuse,  and  ought  not  to  be 
abridged. 

Thus,  extracts  from  medical  works  which  have 
been  accepted  by  the  profession  as  authority  may 
when  pertinent  be  read  to  the  Jury  by  counsel  as  a 
part  of  their  argument.  State  v.  Hoyt,  46  Conn. 
330;  State  v.  Coleman,  20  S.  C.  441. 

Counsel  has  the  right  in  the  argument  of  a  cause 
before  the  court  or  Jury,  by  way  of  argument  or 
Illustration,  to  read  from  a  book  a  pertinent  quo- 
tation or  extract  from  a  work  on  science  or  art  or 
other  publication,  adopting  it  and  making  it  a  part 
of  his  own  address  to  the  Jury.  Legg  v.  Dmike,  1 
Ohio  St.  286. 

Extracts  from  scientific  books,  which  are  merely . 
argumentative  and  contain  no  opinions  or  acquisi- 
tions of  learned  or  scientific  witnesses  which  could  • 
be  regarded  as  proper  fnatters  of  evidence,  may  be 
read  or  adopted  as  argument  subject  to  the  in- 
structions of  the  court  as  to  the  law  of  the  case. 
Jones  V.  Doe,  Little  Blue  River  Regular  Baptist 
Church,  1  Smith  (Ind.)  47. 

The  rule  that  matters  gathered  from  books  or 
newspapers  cannot  be  used  as  testimony  does  not 
prohibit  counsel  from  using  quotations  as  mere 
illustration.    Baldwin  v.  Bricker,  86  Ind.  221. 

But  they  cannot  be  used  as  evidence.  Legg  v. 
Drake,  1  Ohio  St.  286. 

It  would  be  an  abuse  of  privilege  to  make  the 
right  thus  to  do  the  pretense  of  getting  improper 
matter  t)efore  the  Jury.  Legg  v.  Drake,  1  Ohio  St. 
287. 

And  scientific  works  on  insanity  read  from  by 
counsel  for  the  accused  in  a  criminal  prosecution 
in  argument  cannot  be  considered  or  regarded  as 
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tioQ  of  the  laws  of  any  Dation,  state,  or  prov- 
ince; or,  where  the  clause  read,  "The  self- 
destruction  of  the  person  [insured],  whether 
voluntary  or  involuntarv,  and  whether  he  be 
sane  or  insane  at  the  time,  is  not  a  risk  as- 
sumed bv  the  company  in  the  contract."  In 
each  of  these  cases  it  was  held  that  the  clause 
contained  a  condition,  and  that  it  was  for  de- 
fendant to  show  its  breach  by  a  fair  preponder- 
ance of  proof.  Van  Valkenburgh  v.  Ameri- 
can Popular  Life  Ins.  Co,  70  N.  Y.  605;  Mur- 
ray V.  New  York  L.  Ins.  Co,  85  N.  Y.  286; 
Qoldschmidt  v.  Mutual  L.  Ins.  Co.  110  N.  Y. 
628.  And  a  similar  rule  of  construction  has 
been  applied  in  cases  of  accident  insurance, 
where  the  contract  provided  that  the  insurance 
should  not  extend  to  cover  accidental  injuries 
or  death  caused  by  fighting  or  voluntary  ex- 
posure to  unnecessary  danger,  nor  while  the 
insured  was  under  the  influence  of  intoxicating 
drinks.  See  Jones  v.  United  States  Mut.  Acei. 
Asso.  92  Iowa,  652,  where  the  court  says:  **Not 
one  of  these  conditions  was  to  happen  prior  to 
the  time  the  contract  between  the  assured  and 
the  company  should  become  bindiniz:.  .  .  . 
The  situatiou.  then,  is  this:  That  there  was  a 
valid  contract  of  insurance  when  the  policy  is- 
sued, but  it  might  thereafter,  upon  the  happen- 
ing of  some  of  these  conditions,  cease  to  be  en- 
forceable. .  .  .  They  were  each  and  all 
matters  of  defense  available  to  the  defendant; 
but,  not  constituting  a  part  of  the  plaintiff's 
case,  the   burden  did  not  rest  upon  him   to 


I  either  plead  or  prove  the  absence  of  them  in 
the  first  instance." 

And  in  Coburn  v.  Tratelen^  Ins.  Co.  145 
Mass.  226,  where  there  was  a  similar  ruling, 
the  court  uses  this  language:  ''Stipulations 
added  to  a  principal  contract,  which  are  in- 
tended to  avoid  the  defendant's  promise  by  way 
of  defeasance  or  excuse,  must  be  pleaded  in 
defense,  and  must  be  sustained  by  evidence. 
They  are  in  the  nature  of  provisos.  Excep- 
tions which  leave  the  defendant  liable  to  per- 
form that  which  remains  after  the  part  ex- 
cepted is  taken  away  are  to  be  negatived." 

Some  remarks  of  the  court  in  Freeman  v. 
Travelers'  Ins.  Co.  144  Mass.  572,  are  most  per- 
tinent to  the  case  at  bar.  The  policy  insured 
against  bodily  injuries  "effect^  through  ex- 
ternal, violent,  and  accidental  means,  within 
the  intent  and  meaning  of  this  contract  and 
the  conditions  hereunto  annexed."  After  the 
principal  clause  followed  five  provisos  and 
eight  conditions.  The  second  proviso  was: 
"Provided,  always,  that  this  policy  is  issued 
and  accepted  subject  to  all  the  provisions- 
herein  contained  or  referred  to."  The  third 
proviso  was:  "That  this  insurance  shall  not 
extend  to  any  bodily  injury  .  .  .  when 
.  .  .  injury  may  have  happened  id  conse- 
quence of  .  .  .  voluntary  exposure  to  un- 
necessary danger."  The  first  condition  was: 
*  Tine  party  insured  is  required  to  use  all  due 
diligence  for  personal  safety,"  etc.  The  last 
condition  provided:  "The  provisions  and  con- 


legal  authorities  In  the  case  except  so  far  as  the 
views  expressed  in  them  are  sanctioned  and  8up« 
ported  by  Judicial  rulingrs  and  decisions  in  the  trial 
of  cases.  State  v.  West  (Del.)  Houst.  Crim.  Kep. 
371. 

So.  where  counsel  reads  from  medical  books  to 
the  Jury  in  his  argrument  the  court  should  instruct 
them  that  such  boolcs  are  not  evidence,  but  simply 
theories  of  medical  men,    Yoe  v.  People.  49  III.  4ia 

And  the  reading  by  the  attorney  for  the  people 
in  a  criminal  prosecution  of  extracts  from  medical 
works  which  have  not  been  introduced  in  evidence 
or  proved  to  be  of  authority  is  error  unless  the 
court  instructs  that  such  books  are  not  evi- 
dence but  simply  theories  of  medical  men.  Yoe  v. 
People,  49  111.  410. 

But  permittinfT  counsel  to  read  extracts  from  a 
work  on  medical  Jurisprudence  during-  his  argu- 
ment l>efore  the  Jury  in  a  criminal  prosecution  was 
not  error  where  the  court  informed  the  Jury  that 
they  could  not  be  regarded  as  evidence,  but  were 
read  simply  as  part  of  the  argument.  Harvey  v. 
State.  40  Ind,  516:  Cory  v.  Silcox,  6  Ind.  39. 

And  the  reading  in  evidence  by  a  counsel,  as  a 
part  of  his  argument,  of  an  essay  of  his  own  on 
dueling,  and  an  extract  from  a  book  on  duels  and 
dueling,  in  a  prosecution  for  homicide,  is  not  such 
an  abuse  of  the  privilege  of  counsel  as  will  require 
a  reversal  and  setting  aside  of  a  verdict  of  guilty, 
where  the  evidence  is  such  as  to  demand  such  a 
verdict.    Cavanab  v.  State,  50  Miss.  300. 

So,  counsel  should  not  be  permitted  to  read  medi- 
cal authorities  to  the  Jury  in  bis  argument,  where 
they  are  not  read  by  way  of  illustration,  but  to 
give  the  Jury  a  clear  view  of  what  such  medical 
writers  lay  down  as  evidence  on  the  question  in 
hand.    Boyle  v.  State.  67  Wis.  472,  46  Am.  Rep.  41. 

And  refusal  to  permit  counsel  to  read  extracts 
from  a  work  on  science  or  art  as  part  of  bis  address 
to  the  Jury  is  not  reversible  error  where  the  bill  of 
exceptions  does  not  show  that  such  extracts  had 
any  relevancy  to  the  cause  on  trial,  or  came  within 
40  L.  R.  A. 


the  purport  and  legitimate  scope  of  argument. 
Legg  V.  Drake.  1  Ohio  St.  286. 

In  some  Jurisdictions  the  practice  of  permlttuiff 
counsel  while  addressing  the  Jury  to  read  extracts. 
from  scientific  works  as  a  part  of  their  argument 
is  regarded  as  a  matter  which  rests  entirely  in  the 
sound  discretion  of  the  trial  Judge.  Unioh  P.  R. 
Ck>.  V.  Yates;  Wade  v.  De  Witt,  80  Ttx.3»6;  Cro«sT. 
State,  11  Tex.  App.  84;  Hudson  v.  State,  6  Tex.  Apii. 
565.  32  Am.  Rep.  598. 

And  one  which  the  appellate  court  will  not  revise 
unless  it  is  made  to  appear  that  such  diacretioD  haa 
been  abused.  Cross  v.  State.  11  Tex.  App.  84;  Hod- 
son  V.  State.  6  Tex.  App.  565, 32  Am.  Rep.  SfiSw 

And  refusal  to  permit  counsel  to  read  froo 
medical  books  to  the  Jury  is  a  matter  within  thm 
discretion  of  the  court,  and  not  the  subject  of  a 
writ  of  error.  Luning  v.  State,  1  Chand.  ( Wi&)  KI, 
2  Pinney.  215.  52  Am.  Dec.  158. 

III.  iatf. 

Judicial  opinions  and  opinions  of  counsel  ar^  to 
be  excluded  as  evidence  of  the  law  in  the  trial  ot  a 
cause,  but  may  be  read  and  are  entitled  to  eoaod- 
eration  as  argument.    Stelner  v.  Coxe,  4  Pa.  IZ. 

Ck>un8el  may  read  and  comment  on  tbe  law  to  tke 
Jury  in  argument  in  a  criminal  caae.and  inroke  tbe 
opinion  of  the  Judge  upon  any  principle  of  lav 
therein.    Powell  v.  State.  65  Ga.  700. 

While  it  is  the  duty  of  the  Jury  in  criminal  i  an  ■ 
to  receive  and  accept  tbe  law  as  given  tbem  by  tbe 
court,  counsel  in  their  argument  may  rrad  lav  to 
the  court  in  tbe  hearing  of  the  jury,  or  tbe  Jurr  ia 
the  hearing  of  the  court,  subject  to  tbe  oottectioo 
of  the  court  in  its  charge.  McMath  v.  States,  io  Ga. 
303. 

And  the  reading  by  the  court,  as  a  part  of  ii» 
charge  to  the  Jury,  of  the  law  as  announced  by  tbm 
appellate  court  on  a  former  appeal  in  tbe  same  taat^ 
is  not  error  where  tbe  passages  read  seem  to  be  tbs 
law.  Richmond  &  D.  R.  Ck).  v.  Uissong,  97  AJa.  VT. 

So,  tbe  counsel  for  the  prosecution  in  a  erimlaai 
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ditioDS  aforesaid,  and  a  strict  compliance  there- 
with during  the  continuance  of  this  policy,  are 
conditions  precedent  to  the  making  of  this  con- 
tract/' The  question  presented  on  appeal  was 
whether  the  burden  of  proof  was  on  the  plain- 
tiff to  show  that  the  insured  used  *'all  due 
diligence  for  personal  safety  and  protection ." 
The  court  says:  **The  rule  of  pleading  in  de- 
claring upon  a  contract  which  contains  an  ex- 
ception, or  a  proviso,  or  a  condition,  is  staled 
in  Com.  v.  Hart,  11  Cush.  130, 184.  as  follows: 
'If  such  an  instrument  contain  in  it,  first,  a 
general  clause,  and  afterwards  a  separate  and 
distinct  clause,  which  has  the  effect  of  taking 
out  of  the  general  clause  something  that  would 
otherwise  be  included  in  it,  a  party  relying 
upon  the  general  clause,  in  pleading,  may  set 
out  that  clause  only,  without  noticing  the 
separate  and  distinct  clause  which  operates  as 
an  exception;  but  if  the  exception  itself  "be  in- 
corporated in  the  general  clause,  then  the  party 
relying  on  it  must,  in  pleading,  state  it,  to- 
gether with  the  exception/  It  is  a  general 
rule  of  the  law  of  evidence,  that  it  is  necessary 
for  a  party  to  prove  the  substantive  facts  which 
he  is  required  affirmatively  to  aver  in  his  plead- 
ing. It  is  true  that  the  policy  in  the  case  at 
bar  only  insures  against  bodily  in  juries  effected 
by  the  means  described  'within  the  intent  and 
meaning  of  this  contract,  and  the  conditions 
hereunto  annexed :'  but  this  does  not  change  the 
nature  of  the  conditions.  They  shall  take  ef- 
fect as  conditions,  and  the  insertion  of  these 


I  words  in  the  principal  clause  of  the  contract 
]  does  not  vary  the  legal  effect  of  the  contract. 
The  condition  we  are  considering  is  essentially 
an  executory  stipulation,  in  the  form  of  a  con- 
dition, that  Murray  shall  use  all  due  diligence 
for  his  personal  safety  and  protection,  and  it 
is  the  breach  of  this  condition  by  Murray  which 
the  defendant  sets  up  as  a  defense.  We  are 
not  aware  that  it  has  ever  been  held  that  the 
introduction  of  the  words  we  have  quoted,  or 
of  other  similar  words,  into  the  principal  clause 
of  a  policy  of  insurance,  incorporates  into  this 
clause  the  conditions  of  the  policy,  within  the 
meaning  of  the  rule  of  pleading  we  have  stated; 
and  in  some  of  the  decisions,  where  it  has  been 
held  that  the  defendant  must  plead,  or  that  the 
burden  of  proof  was  on  him  to  show,  that  a 
representation  was  false,  or  that  a  stipulation 
contained  in  a  condition  had  not  been  com- 
plied with,  the  policy  contained  these  or  simi- 
lar words  in  the  principal  clause.  ...  In 
A  action  upon  a  policy  which  contains  many 
provisos  and  conditions,  there  is  a  practical 
wisdom  which  courts  have  recognized,  in  com- 
pelling the  insurance  company  to  allege  and 
prove  the  want  of  compliance  with  any  par- 
ticular proviso  or  condition  on  which  it  relies." 
Examined  in  the  light  of  these  authorities, 
the  clause  providing  what  shall  happen  in  the 
event  of  a  fall  is  not  difficult  of  construction. 
It  is  not  in  that  part  of  the  policy  which  in- 
sures the  risk,  nor  ''in  close  connection  with 
and  qualification  of  the  description  of  the  sub- 


case has  the  ritrht,  in  openlnir,  to  read  to  the  Jury 
the  flreneral  observations  of  a  learned  judire.  made 
in  a  case  previously  tried,  on  toe  nature  and  effect 
of  circumstantial  evidence,  where  he  adopts  them 
as  bis  own  opinions  and  makes  them  a  part  of  his 
own  address  to  the  Jury.  Regr.  v.  Courvoi8ler,9Car. 
&P.3e2. 

And  in  reading  to  the  Jury  a  case  from  the  rearu- 
lar  law  reports  of  the  state  he  is  not  confined  to  the 
opinion  of  the  court  upon  the  question  of  law  there- 
in.  but  may  read,  in  connection  therewith,  the  state- 
ment of  the  facts  of  the  case,  and  comment  thereon. 
State  V.  Hoyt,  46  Conn.  330. 

So,  the  use  by  counsel  for  the  accused  in  a  crim- 
inal prosecution  of  Phillip's  Remarkable  Cases  of 
Circumstantial  Evidence  in  arfniment  before  the 
jury  is  not  objectionable.  Jones  v.  State,  65  Ga. 
£06. 

The  Reneral  rule  is  that  permission  to  counsel  to 
read  legal  authorities  in  argument  of  a  cause  before 
the  court  and  Jury  rests  in  the  sound  discretion  of 
the  court,  and  is  not  subject  to  revision  on  appeal 
except  in  a  clear  case  of  abuse  of  the  discretion. 
Hines  v.  State,  3  Tex.  App.  483;  Hudson  v.  State.  6 
Tex.  App.  566.  39  Am.  Rep.  593;  Cross  v.  State.  11 
Tex.  App.  84;  Wade  v.  De  Witt,  20  Tex.  398;  Curtis  v. 
State,  36  Ark.  284;  People  v.  Anderson.  44  Cal.  65. 

And  the  manner  of  reading  them  as  part  of  the 
argument  also  rests  in  the  discretion  of  the  couri. 
Curtis  v.  State,  36  Ark.  384. 

But  it  is  the  province  of  the  court  to  determine 
whether  the  law  proposed  to  be  read  is  applicable  to 
the  facts  of  the  case.    Curtis  v.  State.  36  Ark.  284. 

And  it  is  its  duty  to  check  promptly  any  effort  on 
the  part  of  counsel  to  induce  the  Jury  to  disregard 
the  instructions  or  take  the  law  from  the  books 
rather  than  from  the  court.  People  v.  Anderson, 
44  Cal.  65. 

But  where  counsel  for  the  prosecution  in  a  crim- 
inal case  reads  an  instruction  to  the  Jury  which  has 
l)een  sanctioned  by  the  supreme  court  as  a  proper 
oharge,  permitting  counsel  for  the  defense  in  reply 
40  L.  R  A. 


to  read  the  facts  in  such  case  and  comment  upon 
the  difference  in  the  two  oases  to  show  the  applica- 
bility of  the  charge  to  the  one  and  its  inapplicabil- 
ity to  the  other,  is  not  an  abuse  of  discretion. 
Cross  v.  State,  11  Tex.  App.  84. 

And  refusal  of  the  court  to  stop  the  attorney  for 
the  people  in  a  criminal  prosecution  from  reading, 
in  the  course  of  his  argument  to  the  Jury,  extracts 
from  books  of  law  and  reports  of  Judicial  decisions 
on  matters  of  law,  is  not  error  where  the  court  in- 
structs the  Jury  that  it  is  their  duty  to  decide  the 
case  according  to  the  law  as  it  is  given  by  the  court, 
regardless  of  any  law  which  has  been  read  from  the 
books  by  any  of  the  counsel.  People  v.  Tread  well, 
69  Cal.  226. 

So,  refusal  to  permit  counsel  for  the  defense  in  a 
criminal  prosecution  to  read  in  his  argument  cases 
previously  decided  in  the  supreme  court  is  not  an 
abuse  of  disoretJon,where  the  court  declines  to  hear 
them  on  the  ground  that  it  is  sufllciently  advised 
on  the  law  of  the  case.  Hudson  v.  State,  6  Tex. 
App.  565,  82  Am.  Rep.  503. 

And  it  is  not  error  for  the  court  to  refuse  to  per- 
mit counsel  to  read  from  a  law  book  in  his  opening 
speech  to  the  Jury.  Hall  v.  Com.  (Pa.)  11  Cent.  Rep. 
183. 

And  a  remark  by  the  state*s  attorney  that  Phil- 
lip's Remarkable  Cases  of  Circumstantial  Evidence, 
which  had  been  used  by  the  counsel  for  the  accused 
in  a  criminal  prosecution  in  his  argument,  was  a 
mere  romance  or  fiction,  is  not  objectionable;  but 
if  the  Judge  should  have  reason  to  believe  that  the 
Jury  were  likely  to  be  misled  thereby,  it  would  be 
his  duty  to  state  to  them  what  principles  applicable 
to  the  case  were  to  influence  and  guide  them.  Jones 
V.  State,  65  Ga.  506. 

So.  refusal  to  permit  counsel  in  bis  argument  to 
the  Jury  In  a  prosecution  for  felony  to  read  the 
statement  of  facts  made  on  a  former  appeal  of  the 
same  cause,  and  the  decision  thereon  of  the  supreme 
court  holding  the  evidence  insufficient,  for  the  pur- 
pose of  deducing  therefrom  the  insufficiency  of  the 
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tion  of  the  laws  of  any  natioD,  state,  or  prov- 1 
ince;  or,  where  the  clause  read,  "The  self- 
destruction  of  the  person  [insured],  whether 
voluntary  or  involuntary,  and  whether  he  be 
sane  or  insane  at  the  time,  is  not  a  risk  as- 
sumed by  the  company  in  the  contract."  In 
each  of  these  cases  it  was  held  that  the  clause 
contained  a  condition,  and  that  it  was  for  de- 
fendant to  show  its  breach  by  a  fair  preponder- 
ance of  proof.  Van  Valkenhurgh  v.  Ameri- 
can Popular  Life  Ins,  Co,  70  N.  Y.  605;  Mur- 
ray V.  New  York  L.  Ins.  Co,  85  N.  Y.  286; 
Qoldschmidt  v.  Mutual  L.  Ins.  Co.  110  N.  Y. 
628.  And  a  similar  rule  of  construction  has 
been  applied  in  cases  of  accident  insurance, 
where  the  contract  provided  that  the  insurance 
should  not  extend  to  cover  accidental  injuries 
or  death  caused  by  fighting  or  voluntary  ex- 
posure to  unnecessary  danger,  nor  while  the 
insured  was  under  the  influence  of  intoxicating 
drinks.  See  Jones  v.  United  States  Mut.  Acci. 
Asso.  92  Iowa,  652,  where  the  court  says:  "Not 
one  of  these  conditions  was  to  happen  prior  to 
the  time  the  contract  between  the  assured  and 
the  company  should  become  binding.  .  .  . 
The  situation,  then,  is  this:  That  there  was  a 
valid  contract  of  insurance  when  the  policy  is- 
sued, but  it  might  thereafter,  upon  the  happen- 
ing of  some  of  these  conditions,  cease  to  be  en- 
forceable. .  .  .  They  were  each  and  all 
matters  of  defense  available  to  the  defendant; 
but,  not  constituting  a  part  of  the  plaintiff's 
case,  the   burden  did  not  rest  upon  him   to 


either  plead  or  prove  the  absence  of  them  in 
the  first  instance." 

And  in  Coburn  v.  Travelert^  Ins.  Co.  145 
Mass.  226,  where  there  was  a  similar  ruling, 
the  court  uses  this  language:  ''Stipulations 
added  to  a  principal  contract,  which  are  in- 
tended to  avoid  the  defendant's  promise  by  way 
of  defeasance  or  excuse,  must  be  pleaded  in 
defense,  and  must  be  sustained  by  evidence. 
They  are  in  the  nature  of  provisos.  Excep- 
tions which  leave  the  defendant  liable  to  per- 
form that  which  remains  after  the  part  ex- 
cepted is  taken  away  are  to  be  negatived." 

Some  remarks  or  the  court  in  Freeman  v. 
Travelers'  Ins.  Co,  144  Mass.  572,  are  most  per- 
tinent to  the  case  at  bar.  The  policy  insured 
against  bodily  injuries  "effected  through  ex- 
ternal, violent,  and  accidental  means,  within 
the  intent  and  meaning  of  this  contract  and 
the  conditions  hereunto  annexed."  After  the 
principal  clause  followed  ^ve  provisos  and 
eight  conditions.  The  second  proviso  was: 
"Provided,  always,  that  this  policy  is  issued 
and  accepted  subject  to  all  the  provisions- 
herein  contained  or  referred  to."  The  third 
proviso  was:  "That  this  insurance  shall  not 
extend  to  any  bodily  injury  .  .  .  when 
.  .  .  injury  may  have  happened  in  conse- 
quence of  .  .  .  voluntary  exposure  to  un- 
necessary danger."  The  first  condition  was: 
''Tlie  party  insured  is  required  to  use  all  due 
diligence  tor  personal  safety,"  etc.  The  last 
condition  provided:  "The  provisions  and  oon- 


legal  authorities  in  the  case  except  so  far  as  the 
views  expressed  In  them  are  sanctioned  and  sup- 
ported by  judicial  rulinflrs  and  decisions  in  the  trial 
of  cases.  State  v.  West  (Del.)  Houst.  Crim.  Rep. 
371. 

So,  where  counsel  reads  from  medical  books  to 
the  Jury  in  his  arg-ument  the  court  should  instruct 
them  that  such  books  are  not  evidence,  but  simply 
theories  of  medical  men.    Yoe  v.  People,  49  111.  4ia 

And  the  readingr  by  the  attorney  for  the  people 
in  a  criminal  prosecution  of  extracts  from  medical 
works  which  have  not  been  introduced  in  evidence 
or  proved  to  be  of  authority  is  error  unless  the 
court  instructs  that  such  books  are  not  evi- 
dence but  simply  theories  of  medical  men.  Yoe  v. 
People,  49  111.  410. 

But  permlttinfr  counsel  to  read  extracts  from  a 
work  on  medical  Jurisprudence  during-  his  argu- 
ment l>efore  the  Jury  in  a  criminal  prosecution  was 
not  error  where  the  court  informed  the  Jury  that 
they  could  not  Ikj  regarded  as  evidence,  but  were 
read  simply  as  part  of  the  argument.  Harvey  v. 
State,  40  Ind,  516;  Cory  v.  Sllcox,  6  Ind.  89. 

And  the  reading  in  evidence  by  a  counsel,  as  a 
part  of  his  argument,  of  an  essay  of  his  own  on 
dueling,  and  an  extract  from  a  book  on  duels  and 
dueling,  in  a  prosecution  for  homicide,  is  not  such 
an  abuse  of  the  privilege  of  counsel  as  will  require 
a  reversal  and  setting  aside  of  a  verdict  of  guilty, 
where  the  evidence  is  such  as  to  demand  such  a 
verdict.    Cavanah  v.  State,  56  Miss.  900. 

So,  counsel  should  not  be  permitted  to  read  medi- 
cal authorities  to  the  Jury  in  his  argument,  where 
they  are  not  read  by  way  of  illustration,  but  to 
give  the  Jury  a  clear  view  of  what  such  medical 
writers  lay  down  as  evidence  on  the  question  in 
band.    Boyle  v.  State,  57  Wis.  472,  46  Am.  Rep.  41. 

And  refusal  to  permit  counsel  to  read  extracts 
from  a  work  on  science  or  art  as  part  of  his  address 
to  the  Jury  is  not  reversible  error  where  the  bill  of 
exceptions  does  not  show  that  such  extracts  had 
any  relevancy  to  the  cause  on  trial,  or  came  within 
40  L.  R.  A. 


the  purport  and  legitimate  scope  of  arg-ument. 
Legg  v.  Drake,  1  Ohio  St.  288. 

In  some  Jurisdictions  the  practice  of  permitting 
counsel  while  addressing  the  Jury  to  read  extracts 
from  scientific  works  as  a  part  of  their  aiigument 
is  regarded  as  a  matter  which  rests  entirely  in  the 
sound  discretion  of  the  trial  Judge.  Union  P.  R. 
Co.  V.  Yates;  Wade  v.  De  Witt,  30  Tex.  398;  Cross  v. 
State,  II  Tex.  App.  84;  Hudson  v.  State,  6  Tex.  App. 
565. 82  Am.  Rep.  503. 

And  one  which  the  appellate  court  will  not  revise 
unless  it  is  made  to  appear  that  such  discretion  has 
been  abused.  Cross  v.  State,  11  Tex.  App.  Si;  Hud- 
son V.  State,  6  Tex.  App.  565, 82  Am.  Rep.  503. 

And  refusal  to  permit  counsel  to  read  from 
medical  books  to  the  Jury  is  a  matter  within  the 
discretion  of  the  court,  and  not  the  subject  of  a 
writ  of  error.  Luning  v.  State,  1  Cband.  (Wis.)  177, 
2  Finney,  215,  52  Am.  Dec.  15a. 

III.  Lav, 

Judicial  opinions  and  opinions  of  counsel  are  to 
be  excluded  as  evidence  of  the  law  in  the  trial  of  a 
cause,  but  may  be  read  and  are  entitled  to  consid- 
eration as  argument.    Steiner  v.  Coxe,  4  Pa.  13. 

Counsel  may  read  and  comment  on  the  law  to  the 
Jury  in  argument  in  a  criminal  case,  and  invoke  the 
opinion  of  the  Judge  upon  any  principle  of  law 
therein.    Powell  v.  State,  65  6a.  709. 

While  it  is  the  duty  of  the  Jury  in  criminal  cases 
to  receive  and  accept  the  law  as  given  them  by  the 
court,  counsel  in  their  argument  may  read  law  to 
the  court  in  the  hearing  of  the  Jury,  or  the  Jury  in 
the  hearing  of  the  court,  subject  to  the  correction 
of  the  court  in  its  charge.  McMatb  v.  State,  55  Ga. 
808. 

And  the  reading  by  the  court,  as  a  part  of  its 
charge  to  the  Jury,  of  the  law  as  announced  bj  the 
appellate  court  on  a  former  appeal  in  the  same  case^ 
is  not  error  where  the  passages  read  seem  to  be  the 
law.  Richmond  &  D.  R.  Co.  v.  Hissong,  97  Ala.  187. 

So,  the  counsel  for  the  prosecution  in  a  criminal 
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ditioDS  aforesaid,  and  a  strict  compliance  there- 
with during  the  continuance  of  this  policy,  are 
conditions  precedent  to  the  malcing  of  this  con- 
tract/' The  question  presented  on  appeal  was 
whether  the  burden  of  proof  was  on  the  plain- 
tiff to  show  that  the  insured  used  *'a]l  due 
diligence  for  personal  safety  and  protection ." 
The  court  says:  *'The  rule  of  pleading  in  de- 
claring upon  a  contract  which  contains  an  ex- 
ception, or  a  proviso,  or  a  condition,  is  stated 
in  Com.  v.  Hart,  11  Cush.  130. 134,  as  follows: 
'If  such  an  instrument  contain  in  it,  first,  a 
freneral  clause,  and  afterwards  a  separate  and 
distinct  clause,  which  has  the  effect  of  taking 
out  of  the  general  clause  something  that  would 
otherwise  be  included  in  it,  a  party  relying 
upon  the  general  clause,  in  pleading,  may  set 
out  that  clause  only,  without  noticing  the 
separate  and  distinct  clause  which  operates  as 
an  exception;  but  if  the  exception  itself  "be  in- 
corporated in  the  general  clause,  then  the  party 
relying  on  it  must,  in  pleading,  state  it,  to- 
gether with  the  exception.'  It  is  a  general 
rule  of  the  law  of  evidence,  that  it  is  necessary 
for  a  party  to  prove  the  substantive  facts  which 
he  is  required  affirmatively  to  aver  in  bis  plead- 
ing. It  is  true  that  the  policy  in  the  case  at 
bar  only  insures  against  bodily  in  juries  effected 
by  the  means  described  'within  the  intent  and 
meaning  of  this  contract,  and  the  conditions 
hereunto  annexed:'  but  this  does  not  change  the 
nature  of  the  conditions.  They  shall  take  ef- 
fect as  conditions,  and  the  insertion  of  these 


words  in  the  principal  clause  of  the  contract 
does  not  vary  the  legal  effect  of  the  contract. 
The  condition  we  are  considering  is  essentially 
an  executory  stipulation,  in  the  form  of  a  con- 
dition, that  Murray  shall  use  all  due  diligence 
for  his  personal  safety  and  protection,  and  it 
is  the  breach  of  this  condition  by  Murrav  which 
the  defendant  sets  up  as  a  defense.  XVe  are 
not  aware  that  it  has  ever  been  held  that  the 
introduction  of  the  Words  we  have  quoted,  or 
of  other  similar  words,  into  the  principal  clause 
of  a  policy  of  insurance,  incorporates  into  this 
clause  the  conditions  of  the  policy,  within  the 
meaning  of  the  rule  of  pleading  we  have  stated; 
and  in  some  of  the  decisions,  where  it  has  been 
held  that  the  defendant  must  plead,  or  that  the 
burden  of  proof  was  on  him  to  show,  that  a 
representation  was  false,  or  that  a  stipulation 
contained  in  a  condition  had  not  been  com- 
plied with,  the  policy  contained  these  or  simi- 
lar words  in  the  principal  clause.  ...  In 
ati  action  upon  a  policy  which  contains  many 
provisos  and  conditions,  there  is  a  practical 
wisdom  which  courts  have  recognized,  in  com- 
pelling the  insurance  company  to  allege  and 
prove  the  want  of  compliance  with  any  par- 
ticular proviso  or  condition  on  which  it  relies." 
Examined  in  the  light  of  these  authorities, 
the  clause  providing  what  shall  happen  in  the 
event  of  a  fall  is  not  difficult  of  construction. 
It  is  not  in  that  part  of  the  policy  which  in- 
sures the  risk,  nor  "in  close  connection  with 
and  qualification  of  the  description  of  the  sub- 


case has  the  rlfrbt,  in  openlDir)  to  read  to  the  Jury 
the  general  observations  of  a  learned  judye.  made 
in  a  case  previously  tried,  on  the  nature  and  effect 
of  circumstantial  evidence,  where  he  adopts  them 
as  his  own  opinions  and  makes  them  a  part  of  his 
own  address  to  the  jury.  Reg.  v.  Courvoisier,  9  Car. 
&P.882. 

And  in  reading  to  the  Jury  a  case  from  the  regu- 
lar law  reports  of  the  state  he  is  not  confined  to  the 
opinion  of  the  court  upon  the  question  of  law  there- 
in, but  may  read,  in  connection  therewith,  the  state- 
ment of  the  facta  of  the  case,  and  comment  thereon. 
State  V.  Hoyt,  4d  Conn.  830. 

So,  the  use  by  counsel  for  the  accused  in  a  crim- 
inal prosecution  of  Phillip's  Remarkable  Cases  of 
Circumstantial  Evidence  in  argument  before  the 
jury  is  not  objectionable.  Jones  v.  State,  85  G a. 
£06. 

The  general  rule  is  that  permission  to  counsel  to 
read  legal  authorities  in  argument  of  a  cause  before 
the  court  and  Jury  rests  in  the  sound  discretion  of 
the  oourt,  and  is  not  subject  to  revision  on  appeal 
except  in  a  clear  case  of  abuse  of  the  discretion. 
Hines  V.  State,  3  Tex.  App.  483;  Hudson  v.  State,  6 
Tex.  App.  566,  3*2  Am.  Rep.  593;  Crow  v.  State,  11 
Tex.  App.  84;  Wade  v.  Do  Witt,  20  Tex.  398;  Curtis  v. 
State,  36  Ark.  284;  People  v.  Anderson,  44  Cal.  65. 

And  the  manner  of  reading  them  as  part  of  the 
argument  also  rests  in  the  discretion  of  the  couri. 
Curtis  v.  State,  36  Ark.  284. 

But  it  is  the  province  of  the  oourt  to  determine 
whether  the  law  proposed  to  be  read  is  applicable  to 
the  facts  of  the  case.    Curtis  v.  State,  36  Ark.  284. 

And  it  is  its  duty  to  check  promptly  any  effort  on 
the  part  of  counsel  to  induce  the  Jury  to  disregard 
the  instructions  or  take  the  law  from  the  books 
rather  than  from  the  oourt.  People  v.  Anderson, 
44  Cal.  65. 

But  where  counsel  for  the  prosecution  in  a  crim- 
inal case  reads  an  instruction  to  the  Jury  which  has 
been  sanctioned  by  the  supreme  court  as  a  proper 
charge,  permitting  counsel  for  the  defense  in  reply 
40  L.  R  A. 


to  read  the  facts  in  such  case  and  comment  upon 
the  difference  in  the  two  oases  to  show  the  applica- 
bility of  the  charge  to  the  one  and  its  inapplicabil- 
ity to  the  other,  is  not  an  abuse  of  discretion. 
Cross  V.  State,  11  Tex.  App.  84. 

And  refusal  of  the  court  to  stop  the  attorney  for 
the  people  in  a  criminal  prosecution  from  reading, 
in  the  course  of  bis  argument  to  the  Jury,  extracts 
from  books  of  law  and  reports  of  Judicial  decisions 
on  matters  of  law,  is  not  error  where  the  court  in- 
structs  the  Jury  that  it  is  their  duty  to  decide  the 
case  according  to  the  law  as  it  is  given  by  the  court, 
regardless  of  any  law  which  has  been  read  from  the 
books  by  any  of  the  counsel.  People  v.  Tread  well, 
69  Cal.  226. 

So,  refusal  to  permit  counsel  for  the  defense  in  a 
criminal  prosecution  to  read  in  his  argument  cases 
previously  decided  in  the  supreme  oourt  is  not  an 
abuse  of  discretion,where  the  court  declines  to  hear 
them  on  the  ground  that  it  is  suflBciently  advised 
on  the  law  of  the  case.  Hudson  v.  State,  6  Tex. 
App.  565,  32  Am.  Rep.  693. 

And  it  is  not  error  for  the  court  to  refuse  to  per- 
mit counsel  to  read  from  a  law  book  in  his  opening 
speech  to  the  Jury.  Hall  v.  Com.  (Pa.)  11  Cent.  Rep. 
183. 

And  a  remark  by  the  8tate*8  attorney  that  Phil- 
lip's Remarkable  Cases  of  Circumstantial  Evidence, 
which  had  heen  used  by  the  counsel  for  the  accused 
in  a  criminal  prosecution  in  his  argument,  was  a 
mere  romance  or  fiction,  is  not  objectionable;  but 
if  the  Judge  should  have  reason  to  l)elieve  that  the 
Jury  were  likely  to  be  misled  thereby,  it  would  be 
his  dut}'  to  state  to  them  what  principles  applicable 
to  the  case  were  to  influence  and  guide  them.  Jones 
v.  State,  65  Ga.  506. 

So,  refusal  to  permit  counsel  in  his  argument  to 
the  Jury  in  a  prosecution  for  felony  to  read  the 
statement  of  facts  made  on  a  former  appeal  of  the 
same  cause,  and  the  decision  thereon  of  the  supreme 
court  holding  the  evidence  InsufBdent,  for  the  pur- 
pose of  deducing  therefrom  the  insufficiency  of  the 
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ject-matter  of  the  insurance,"  but  is  placed 
with  the  other  provisos,  in  a  different  part  of 
the  instrument.  The  mere  location  of  the 
clause  is,  of  course,  not  controlling,  but  it  has 
been  considered  as  of  some  weight  in  several 
of  the  cases  cited  supra.  Nor  is  it  to  be  con- 
strued as  if  it  were  removed  from  its  position 
among  the  provisos,  and  incorporated  with  the 
clause  descriptive  of  the  subject-matter,  by  the 
mere  use  of  the  words,  •'except  as  hereinafter 
provided."  To  give  these  words  such  an  ef- 
fect would  be  to  incorporate  with  the  descrip- 
tive clause  all  the  provisos  as  to  loss  caused  di- 
rectly or  indirectly  by  riot  or  invasion,  or  by 
neglect  of  the  insured,  or  by  explosion  or 
lightning,  or  where  there  has  been  other  insur- 
ance (not  notified  to  company),  or  where  manu- 
facturing is  carried  on  after  10  p.  m.,  or  the 
building  stands  vacant,  etc.  The  overwhelm- 
ing weight  of  authority,  as  will  be  seen  from 
the  citaiions  supra,  is  opposed  to  any  such  con- 
struction. The  most  important  element, 
however,  in  determining  whether  a  particular 
clause  expresses  a  condition  or  an  excep- 
tion, is  the  nature  of  the  clause  itself. 
What  does  this  particular  clause  mean,  "If 
a  building,  or  any  part  thereof,  fall,  ex- 
cept as  the  result  of  fire,  all  insurance  by  this 
policy  on  such  building  or  its  contents  shall 
immediately  cease?"  Manifestly,  it  does  not 
merely  provide  that  the  insurer  will  not  be 
liable  for  the  particular  variety  of  loss  by  fire 
which  results  from  a  fall.  It  stipulates  for 
very  much  more,  viz.  that  the  contract,  which 
it  is  expressly  provided  shall  normally  con- 


tinue for  a  year,  shall,  in  the  event  of  a  fall, 
absolutely  cease  and  determine,  so  that,  if  a 
fall  shalftake  place  which  in  no  way  injures 
the  property  insured,  and  it  be  thereafter  de- 
stroyed by  fire  happening  otherwise  than  by 
fall  or  from  prohibited  causes,  the  insurer  is 
nevertheless  not  liable,  because  an  event  has 
happened  which,  by  agreement  of  the  parties, 
puts  an  end  to  the  contract  altogether.  It  is 
difficult  to  see  how  such  a  clause  can  be  con- 
strued otherwise  than  as  a  condition  subse- 
quent. 

To  the  further  argument  that  the  words  in 
the  descriptive  clause,  *'while  contained  in 
brick  building."  etc  ,  made  it  necessary  for  the 
plaintiff  to  show  that  no  fall  had  destroyed 
the  integrity  of  the  building,  a  sufQcient  an- 
swer is  found  in  the  brief  of  the  defendant  in 
error.  A  clause  drawn  expressly  to  cover  the 
case  of  a  building  failing  before  a  fire  has  been 
inserted  in  the  contract,  and  it  is  to  be  as- 
sumed that  the  whole  intention  of  the  panics 
on  that  subject  is  expressed  in  such  clause. 

The  circumstance  that  the  complainant  al- 
leged that  the  "fire  did  not  happen  by  .  .  . 
reason  of  any  of  the  causes  excepted  by  the 
terms  of  the  policy"  did  not  change  the  situa- 
tion in  any  way.  Unnecessary  allegations  in 
a  complaint  need  not  be  proved.  Murray  v. 
New  York  L,  Ins.  Co.  85  N.  Y.  239.      ' 

It  is  next  contended  by  defendant  that  the 
court  erred  in  refusing  to  charge,  as  requested, 
that  'Hhe  burden  upon  the  whole  case  is  upon 
the  plaintiff  to  establish  by  a  preponderance 
of  evidence  that  the  damage  sustained  was 


evidence  then  adduced,  is  not  an  abuse  of  discretion. 
Dempsey  v.  State,  3  Tex.  App.  429,30  Am.  Rep.  148. 
And  the  exclusion  of  portions  of  a  work  on  mental 
diseases,  offered  in  evidence  in  a  criminal  prosecu- 
tion in  which  insanity  was  interposed  as  a  defense, 
all  of  which  related  to  the  question  of  the  responsi- 
bility of  an  insane  person  for  his  acts,  containlnir 
an  elaborate  discussion  on  that  question,  is  not  er- 
ror, as  the  jury  is  bound  to  accept  the  law  as  piven 
by  the  court,  and  is  not  charg-ed  with  the  duty  of 
dotermininff  whether  the  rules  laid  down  by  the 
court  were  correct.    State  v.  Winter,  72  Iowa,  627. 

And  in  People  v.  Wheeler,  60  Cal.  581, 44  Am.  Rep. 
70,  it  was  held  to  be  error  to  permit  the  district  at- 
torney on  an  arfcument  in  a  criminal  case  to  read 
to  the  Jury  certain  extracts  from  Brown  on  Insan- 
ity, where  no  evidence  had  been  adduced  that  the 
book  was  by  a  standard  author. 

A  jury  has  no  rifirht  to  receive  the  law  from  books, 
however,  nor  from  counsel,  in  a  will  contest,  and 
counsel  cannot  be  permitted,  against  objection,  to 
read  to  them  from  books,  cases  decided  in  other 
states  and  in  Enj^land,  for  the  purpose  of  showing- 
that  the  facts  set  forth  therein  were  not  inconsist- 
ent with  the  leval  significance  of  soundness  of  mind 
as  applied  to  the  making  of  wills.  Baldwin's  Ap- 
peal, 44  Conn.  37. 

And  it  has  been  held  that  counsel  cannot  be  al- 
lowed to  read  to  the  Jury  and  comment  upon  de- 
cided cases  upon  the  question  at  issue  found  in  the 
books  of  reports,  for  the  reason  that,  so  far  as  the 
question  is  one  of  law,  such  cases  and  the  argu- 
ments upon  them  are  for  the  consideration  of  the 
court  only,  and  so  far  as  it  is  a  question  of  fact,  it 
is  to  be  decided  by  the  jury  upon  the  facts  given 
in  evidence  in  the  regular  course  of  the  trial.  Phoe- 
nix Ins.  Co.  V.  Allen,  11  Mich.  501,  83  Am.  Dec.  756. 

The  accused  in  a  criminal  prosecution,  however, 
has  the  right  to  read  to  the  jury  the  determination 
of  the  court  of  last  resort  upon  points  affecting' 
40  L.  R.  A. 


him,  in  such  a  manner  as  to  give  them  a  complete 
knowledge  of  their  spirit,  scope,  and  meaning, 
where  the  juiy  has  statutory  power  to  determine 
the  law  of  the  case.    State  v.  Hoyt,  46  Conn.  33a 

In  People  v.  Anderson,  44  Cal.  65,  It  was  said  that 
as  a  general  rule  the  practice  of  allowing-  coonsel 
in  either  civil  or  criminal  cases  to  read  law  to  the 
jury  is  objectionable,  and  ought  not  to  be  tolerated, 
as  its  usual  effect  is  to  confuse  rather  than  to  en- 
lighten the  Jury. 

As  to  foreign  laws  and  the  methods  by  which  they 
may  be  established,  see  txote  to  State  v.  Bebrman 
(N.  C.)  25  L.  R.  A.  449. 

IV.  Miscellaneous  maltten. 

Ephemeral  publications,  such  as  bank  directories 
or  reporters,  cannot  be  referred  to  or  produced  in 
court  in  proof  of  the  facts  stated  in  them.  State 
V.  Brown,  4  R.  I.  528,  70  Am.  Dec.  188. 

And  statements  of  facts  and  extracts  from  books 
or  newspapers  cannot  be  read  in  evidenoe  to  the 
Jury.    Baldwin  v.  Bricker,  86  Ind,  22L 

Nor  is  a  gazetteer  competent  evidence  of  the  dis- 
tance between  places.  Spalding  v.  Hedges,  S  Pa.  St. 
240. 

And  pamphlets  commonly  known  as  *'bank-note 
detectors"  are  inadmissible  in  evidence  to  prove 
tbe  worthlessness  of  a  bank  bill.  Payson  v.  Everett, 
12  Minn.  217. 

So,  books  explaining  a  process  and  terms  of  art 
in  a  manufacture  and  evidence  as  to  the  technical 
meaning  of  words  in  a  trade  are  not  admissible  in 
evidence  to  explain  a  statute  in  which  such  terms 
are  used,  though  the  judge  may  inform  himself  by 
consulting  such  books.  Atty.  Qen.  v.  Cast  Plate 
Glass  Co.  lAnstr.  39. 

And  a  volume  entitled  **Tbe  Principle  and  Prao 
tice  of  Life  Insurance,"  though  a  standard  work 
of  recognized  authority  in  the  business  of  life  in- 
surance companies,  containing  rules  and  modes  of 
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caused  by  fire,  for  this  is  the  only  risk  it  was  in- 
sured against  under  the  policy;  and,  if  all  tbe 
evidence,  when  considered  together,  leaves  the 
jury  in  doubt  as  to  whether  tbe  damage  was 
caused  by  fire  or  not,  their  verdict  must  be  for 
the  defendant." 

Manifestly,  this  is  an  accurate  statement  of 
the  law,  and  presumably  the  only  reason  why 
tbe  trial  judge  did  not  include  it  in  his  charge 
was  because  the  question  it  refers  to  was  com- 
pletely overshadowed  by  the  other  and  more 
important  one  which  has  just  been  discussed. 
There  seems  to  have  been  no  conflict  of  evi- 
dence at  all  on  this  branch  of  the  case.  There 
is  no  suggestion  anywhere  in  the  record  that 
the  "damage  was  not  caused  by  fire.**  The 
opening  page  of  the  brief  filed  by  plaintiff  in 
error  contains  this  statement:  "On  April  30, 
1895,  the  property  insured  was  damaged  and 
destroyed  by  fire."  The  only  question  in  the 
case  was  whether  the  fall  preceded  tbe  fire, 
thus  terminating  the  contract,  or  whether  it 
did  not.  There  was  no  contention  upon  the 
trial  that  the  agency  which  destroyed  the  prop- 
erty was  not  the  fire.  If  the  jury  had  been 
required  to  answer  specific  questions,  and  if 
they  had  found,  first,  that  the  fall  did  not  pre- 
cede the  fire  nor  result  from  it,  and  had  found, 
secondly,  that  the  damage  was  not  caused  by 
fire,  it  would  have  been  the  duty  of  the  trial 
judge,  upon  motion,  to  set  aside  such  finding, 
since  it  would  be  not  only  against  the  weight 
of  evidence,  but  wholly  unsupported  by  any 
testimony  in  the  case.  Under  these  circum- 
stances it  was  clearly  unnecessary  to  instruct 
the  jury  as  to  the  academic  question.  Upon 
whom  was  imposed  tbe  burden  of  proving  that 


the  damage  to  the  property  insured  was  caused 
by  fire?  The  fact  was  conclusively  proved, 
and  no  one  questions  tbe  accuracy  of  such 
proof. 

It  is  next  contended  that  the  court  erred  in 
refusing  to  charge  the  jury  that  "even  though 
the  jury  find  that  the  fire  in  the  building  pre- 
ceded the  fall,  they  cannot  award  the  plain tiff^ 
any  amount  for  loss  following  the  fall,  unless 
they  find  that  the  fall  was  the  result  of  fire." 

The  amount  of  the  loss  was  not  disputed 
upon  the  proof,  nor,  except  for  tbe  suggestion 
that  the  fall  preceded  the  fire,  and  thus  caused 
the  catastrophe,  was  there  any  claim  that  any 
part  of  the  damage  was  caused  otherwise  than 
by  fire.  The  court  had  charged  the  jury  that 
the  decision  of  the  case  "turns  upon  your  con- 
clusion as  to  a  single  issue  of  fact;"  that  "tbe 
suit  was  brought  to  recover  a  loss  which  the 
plaintiff  alleges  it  sustained  by  the  burning  of 
its  stock  of  goods,"  etc.;  that  "the  plaintiff 
alleges  that  on  the  night  of  April  29,  1895, 
while  this  policy  was  in  force,  a  fire  occurred, 
in  consequence  of  which  its  stock  of  merchan- 
dise was  nearly  wholly  destroyed;"  that,  "ac- 
cording to  the  theory  of  the  plaintiff, — and 
there  seems  to  be  no  dispute  about  this  upon 
the  evidence, — the  loss  which  the  plaintiff  is 
entitled  to  recover,  if  it  is  entitled  to  recover 
at  all,  is  the  sum  of  $7,744.77,  with  interest,'" 
etc. ;  that  the  "simple  issue,  therefore,  for  vour 
consideration  is  that  which  is  presentea  by 
this  defense:  Did  the  building  fall  as  a  result 
of  fire,  or  did  the  fall  precede  the  fire?"  These 
parts  of  tbe  charge  were  not  excepted  to,  and, 
having  thus  substantially  covered  the  point 
now  presented  as  the  proof  left  it,  the  trial 


calculating  and  adjusting  life  insurance,  is  not  ad- 
missible In  evidence  in  an  action  upon  a  life  insur- 
ance policy.  Mutual  L.  Tns.  Co.  v.  Bratt,  55  Md. 
200. 

And  permitting  counsel  for  an  insurance  com- 
pany against  objection  to  read  to  tbe  Jury  a 
pamphlet  prepared  by  the  secretary  of  tbe  com- 
pany for  the  use  of  its  acrents,  setting  forth  the 
qualities  of  a  good  agent,  and  what  was  expected 
of  them,  and  comment  thereon  to  illustrate  bis 
argument,  in  an  action  upon  u  life  insurance  pol- 
icy, is  an  abuse  of  discretion  preventing  a  fair  trial. 
Union  Cent.  L.  Ins.  Co.  v.  Cheever,  36  Ohio  St.  201, 
38  Am.  Rep.  578. 

In  Union  Cent.  L.  Ins.  Co.  v.  Cheever.  86  Ohio  St. 
201,  88  Am.  Rep.  573,  supra,  Legg  v.  Dralse,  1  Ohio 
St.  287,  supra,  II.  b.  was  distinguished  upon  the 
ground  that  in  that  case  the  matier  read  was  per- 
tinent to  the  subject  of  inquiry,  while  in  tbe  pres- 
ent case  the  matter  sought  to  be  read  had  no  pos- 
sible bearing  upon  the  subject. 

So,  United  States  Patent  Otfice  act  of  1896,  6 15, 
providing  that  the  defendant  in  an  action  con. 
cerning  a  patent  may  plead  the  general  issue  and 
give  notice  in  writing  that  tbe  improvement  has 
been  described  in  some  public  work  anterior  to  the 
supposed  discovery  thereof  by  the  patentee,  does 
not  make  such  a  public  work  admissible  as  evi- 
dence of  the  tacts  relied  on,  for  the  purpose  of  lay- 
ing a  foundation  for  an  Inference  of  some  fact 
sought  to  be  established.  Seymour  v.  McCormlck* 
19  How.  Bd,  15  L.  ed.  567. 

And  a  description  of  an  improvement  in  Lou- 
don^s  Bncyciopesdia  of  Agriculture  l>efore  tbe  is- 
sue of  the  patent  is  not  evidence  that  the  Improve- 
ment was  operated  successfully  before  tbe  patent 
Issued.  Seymour  v.  McCormlck,  19  How.  96, 16  L. 
ed.657. 
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But  a  foreign  publication  Is  competent  as  evl- 
dence  in  regard  to  the  state  of  the  art  and  as  a 
foundation  for  the  inquiry  whether  a  patented 
structure  required  invention.  French  v.  Carter^. 
137  U.  S.  289,  34  L.  ed.  664. 

And  tide  tables  calculated  by  celebrated  scien- 
tific authors  and  contained  in  their  books  may  be 
read  In  evidence,  and  are  of  equal  validity  with  the 
almanac.  Green  v.  Comwell,  1 N.  T.  City  Hall  Rec. 
11. 

And  a  record  of  the  weather,  kept  at  an  insane 
asylum  for  a  number  of  years.  Is  admissible  in  evi- 
dence to  show  the  condition  of  the  weather  on  a 
given  day  included  in  such  record.  De  Armond  v. 
Neasmith,82Mich.231. 

So,  the  general  acquiescence  of  millwrights  in  the 
accuracy  of  Leffei^s  Tables,  and  In  tbe  results  of 
computation  founded  upon  them,  may  be  treated 
as  common  knowledge  of  men  of  that  profession, 
and  their  computations  so  made  are  competent 
evidence;  and  such  tables  may  be  admitted  in  an 
action  for  damages  for  the  diversion  of  water 
from  a  creek.  Garwoodiv.  New  York  C.  &  H.  R. 
R.  Co.  46  Hun,  128. 

And  permitting  counsel)  for  plaintiff  in  a  suit 
for  backing  water  by  a  dam  upon  his  machinery, 
to  read  extracts  from  Evanses  Millwright  Guide  in 
the  closing  argument  to  the  Jury,  is  not  error 
where  the  court  charged  that  extracts  read  from 
scientific  works  are  not  of  i  authority,  conclusive 
or  prima  facte,  but,  like  argument  of  counsel  or 
any  other  thing  adduced  to  illustrate,  they  may  be 
satisfactory  to  the  Jury  or  they  may  not.  Cory  v.. 
81icox,6Ind.89. 

As  to  tabulated  results  of  computations  by  civil 
engineers,  see  Western  Assub.  Co.  v.  J.  H.  Mohi^ 
MAN  Co.  F.   H.  B. 
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jud^e  was  irnder  no  obligation  to  instruct 
again  upon  the  same  point  in  the  precise  Ian 
gua^  of  the  request. 

The  next  group  of  assignments  of  error 
raises  the  question  as  to  the  propriety  of  al- 
lowing one  of  the  witnesses,  a  civil  engineer, 
and  expert  in  heavy  construction  work,  to  read 
-excerpts  from  scientific  books  when  giving  his 
testimony.  The  general  proposition  that  scien- 
tific books  are  not  to  be  read  in  evidence  is  a 
familiar  one,  and  many  citations  from  text- 
writers  and  reported  cases  are  found  in  the 
brief  of  the  plaintiff  in  error.  Nearly  all  the 
Teported  cases  deal  with  medical  works,  and 
most  excellent  reasons  for  the  application  of 
the  general  rule  in  such  cases  may  be  found 
therein.  But  the  rule  is  not  of  universal  ap- 
plication. It  would  be  a  reproach  to  the  ad- 
ministration of  the  law  if  it  were  so.  Rec- 
ords of  observations  are  undoubtedly  secondary 
evidence,  but,  if  all  such  records  were  excluded 
from  the  sources  of  knowledge  available  to  a 
court  of  justice,  it  would  frequently  find  itself 
unable  to  obtain  information  which  was  open 
to  every  individual  in  the  community.  It  has 
been  held  repeatedly  that  standard  life  and  an- 
nuiiy  tables,  showing  at  any  age  the  probable 
duration  of  life,  are  competent  evidence 
(Vieksburff  d  M.  R.  Co.  v.  Putnam,  118 
U.  8.  554,  80  L.  ed.  251B);  and  yet 
these  tables  show  merely  the  deductions 
from  records  of  past  transactions,  when 
neither  the  record  of  the  transactions  noi  the 
individual  who  has  worked  out  the  deductions 
is  called  to  testify  to  the  accuracy  of  his  work, 
or  to  the  conditions  under  which  it  was  per- 
formed. So,  too,  almanacs,  astronomical  cal- 
culations, tables  of  logarithms,  interest  tables, 
weather,  reports,  tables  of  the  rise  and  fall  of 
the  tide,  have  been  admitted  in  evidence.  In 
an  opinion  approving  of  the  admission  of  mar- 
ket reports,  upon  which  the  commercial  world 
relies,  is  found  the  following  pertinent  sugges- 
tion of  Judge  Cooley:  "As  a  matter  of  fact, 
such  reports,  which  are  based  upon  a  general 
survey  of  the  whole  market,  and  are  constantly 
received  and  acted  upon  by  dealers,  are  far 
more  satisfactory  and  reliable  than  individual 
entries,  or  individual  sales  or  inquiries;  and 
courts  would  justly  be  the  subject  of  ridicule 
if  they  should  deliberately  shut  their  eyes  to 
the  sources  of  information  which  the  rest  of 
the  world  relies  upon,  and  demand  evidence  of 
a  less  certain  and  satisfactory  character."  Sis- 
ton  V.  Cleveland  <&  T,  R,  Co.  14  Mich.  497,  90 
Am.  Dec.  252. 

The  particular  excerpts  complained  of  in  the 
case  at  bar  are  these:  Certain  reports  of  the 
United  States  Department  of  Agriculture,  pre- 
pared under  the  direction  of  the  chief  of  the 
division  of  forestry,  contain  tables  which  com- 
prise the  results  of  over  2,000  tests  by  the  United 
States  government  of  the  crushiDg  strength  of 
different  kinds  of  timber,  prepa^  expressly 
to  increase  the  knowledge  of  timbers  grown  in 
this  country  for  the  benefit  of  merchants  and 
dealers  and  builders  and  engineers.  The  re- 
port is  a  recognized  authority  in  the  engineer's 
profession.  From  the  tables  the  witness  read 
the  "results  of  investigation  on  'long  leaf 
pine.' "  which  was  the  kind  of  timber  in  the 
posts  the  cause  of  whose  giving  way  was  the 
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subject  of  dispute.  The  next  book  produced 
was  Kent's  Mechanical  Engineer's  Pocketbook, 
—the  last  edition  of  1896,— which,  it  is  not  dis- 
puted, is  a  recognized'authorit^.  "Eveiy  me- 
chanical engineer,"  says  the  witness,  *'has  one 
on  his  shelf."  From  a  table  in  this  book,  giv- 
ing the  crushing  strength  of  timber,  the  wit- 
ness read  a  statement  of  such  strength,  per 
square  inch,  of  the  kind  of  pine  of  which  the 
posts  were  made.  The  third  book  is  Johnson's 
Strains  in  Frame  Structures,  entitled  "Theory 
and  Practice  of  Modem  Frame  Construction." 
also  conceded  ly  a  recognized  authority.  It 
contained  similar  tables,  and  a  similar  excerpt 
was  read.  That  information  of  great  value  is 
obtained  by  multiplying  such  tests  and  tabulat- 
ing the  results  is  surely  self  evident.  Under 
the  rule  contended  for,  that  valuable  informa- 
tion would  be  available  for  the  use  of  a  court 
of  justice  so  long  as  the  men  who  made  the 
tests  and  prepared  the  tabulations  were  living 
and  producible,  but  after  their  death  or  disap- 
pearance the  information  they  had  gathered 
would  be  lost  to  the  court,  although  available 
for  everyone  else  in  the  community,  and  relied 
upon  by  engineers  and  builders  whenever  a 
new  structure  is  in  process  of  erection.  Upon 
the  precise  point  here  presented  the  diligence 
of  counsel  has  not  succeeded  in  discovenng  a 
single  authority.  We  feel,  therefore,  no  hesi- 
tancy in  so  modifying  the  general  rule  as  to 
hold  that,  where  the  scientific  work  containing 
them  is  concededly  recognized  as  a  standard 
authority  by  the  profession,  statistics  of  me- 
chanical experiments  and  tabulations  of  the  re- 
sults thereof  may  be  read  in  evidence  by  an 
expert  witness  in  support  of  his  professional 
opinion,  when  such  statistics  and  tabulations 
are  generally  relied  upon  by  experts  in  the  par- 
licuTar  field  of  the  mechanic  arts  with  which 
such  statistics  and  tabulations  are  concerned. 

It  is  further  assigned  as  error  that  two  wit- 
nesses (Bowman  and  Stanton),  called  by  the 
plaintiff,  were  allowed  to  state  their  opinions 
as  to  whether  the  fall  preceded  the  fire  or  the 
fire  preceded  the  fall.  It  Is  not  objected  that 
the  witnesses  were  not  experts,  and  precisely 
similar  questions  had  been  put  by  defendant  to 
its  own  witnesses.  It  appeared,'however,  that 
neither  Bowman  nor  Stanton  saw  tbe  ruins 
until  long  after  the  fire,  and  defendant  insists 
that  their  opinions  were,  therefore,  incompe- 
tent. This  does  not  necessarily  follow.  Al- 
though the  ruins  had  been  pretty  well  cleaned 
up,  there  was  plenty  of  timber  and  columns 
lying  down  in  the  bottom,  and  it  is  safe  to  say 
that  the  indications  afforded  by  the  condition 
of  the  columns  had  much  to  do  with  the  forma- 
tion of  an  opinion.  The  lapse  of  time  may 
have  rendered  the  opinions  of  but  little  yalue, 
but  on  so  much  of  the  testimony  as  the  record 
contains  we  are  not  prepared  to  say  that  the 
trial  judge  should  have  excluded  them  alto- 
gether. 

The  only  remaining  exceptions  are  to  the  re- 
fusal of  the  trial  jiidge  to  allow  defendant's 
witnesses  Cashman  and  Freel  to  express  an 
opinion  as  to  *'how  long  a  fire  would  bum  in 
the  building  before  the  posts  would  be  weak- 
ened," and  as  to  "what  time  would  elapse  be- 
fore fire  and  smoke  would  appear."  The  hy- 
pothetical question  intended  to  elicit  thisinfor- 
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mation  contained,  so  far  as  the  record  shows, 
no  indication  as  to  whereabouts  in  the  building 
the  fire  broke  out.  It  is  manifest  that  this  is 
an  important— probably  the  most  important- 
element  in  the  hypothesis,  and.  without  it,  any 
opinion,  expert  or  other,  would  be  mere  wild 


guesswork.    The  trial  judge  correctly  excluded 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Motion  to  Supreme  Court  of  United  States 
for  writ  of  certiorari  denied. 


WISCONSIN  SUPREME  COURT. 


Joseph  F.  RASCH,  Re9pt., 

V, 

Albert  NOTH,  Appt, 


(. 


.Wis.. 
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JLb  action  of  ejeetment  cannot  be  main- 
tained affalDst  one  the  eaves  of  whose  barn 
overbaoflr  his  neighbor's  land  10  or  11  inches, 
where  the  eaves  of  the  latter^s  barn  ace  lower 
than  those  of  the  former,  and  the  barn  is  built  so 
close  to  the  line  that  the  water  from  the  eaves 
falls  on  the  former^s  land. 

(April  12, 1886.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Calumet  County  in 
favor  of  plaintiff  in  an  action  of  ejectment  to 
•compel  the  removal  of  the  eaves  from  defend- 
ant's bam.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Kirwan  and  L.  J.  Nash* 
for  appellant: 

Ejectment  can  be  maintained  only  to  recover 
-something  visible  and  tangible,  something 
"Which  lies  in  livery,  and  not  in  irrant,  some- 
thing  that  is  not  incorporeal,  but  is  capable  of 
physical  possession  and  can  be  delivered  by 
the  sheriff  upon  execution  from  the  possession 
of  the  defendant  to  the  j>ossession  of  the 
plaintiff. 

The  eaves,  being  attached  to  the  defendant's 
lot,  belong  to  him.  and  if  the  projectiog  part 
-were  cut  off  by  the  sheriff  in  execution  of  the 
judgment,  the  f<evered  material  would  still 
belong  to  the  defendant,  and  could  not  be  de- 
livered into  the  possession  of  the  plaintiff. 

Co.  Litt.  4a;  2  Bl.  Com.  18:  3  Kent.  Com. 
^1.  2  Bouvier:  Inst.  ^  1570;  Dubois  v.  Beaver, 
25  N.  Y.  123.  82  Am.  Dec.  826;  Hoffman  v. 
Armstrong,  48  N.  Y.  201.  8  Am.  Rep  587; 
Reed  v.  Drake,  29  Mich.  222;  Lyman  v.  Hale, 
11  Conn.  177,  27  Am.  Dec.  728;  SHnner  v. 
Wilder,  88  Vt.  115.  88  Am.  Dec.  645. 

Neither  can  there  be  a  recovery  by  ejectment 
of  the  light  and  air  that  ought  to  be  where  the 
•eaves  are,  nor  of  the  space  occupied;  for  these 
are  invisible,  intan^bie,  and  incapable  of  pos- 
session or  ownership. 

Sedgwick  «fc  Wait,  Trial  of  Title  to  Land. 
§§  97,  101;  Racine  v.  Crotsenberg,  61  Wis.  485, 
60  Am.  Rep.  149;  Fritsche  v.  Fritsche,  77  Wis. 
270;  Taylor  v.  Gladwin,  40  Mich.  282;  Jack- 
son, Sojrton,  V.  May,  16  Johns.  184;  Child  v. 
Chappen,  9  N.  Y.  252;  Woodhull  v.  Rosenthal, 
m  N.  Y.  889. ' 

NoTB.— On  the  question  what  disseisin  will  sup- 
port  ejectment.  Including  cases  of  projectiou  of 
eaves,  see  note  to  Harrington  v.  Port  Huron  (Mich.) 
13  L.  R.  A.  664. 
40  L.R.  A. 


Tbe  overhanging  eaves  did  not  constitute  an 
ouster  or  disseisin. 

McCourt  V.  Eckstein,  22  Wis.  153;  Skinder 
V.  Valentine  Blatz  Brew.  Co.  89  Wis.  164,  95 
Wis.  163;  Sedgwick  &  Wait,  Trial  of  Title  to 
Land,  §§  80,  93, 276;  Tyler.  Ejectment,  pp.  83. 
875. 

If  the  piece  of  ground  which  the  judgment 
awarded  to  the  plaintiff  was  in  some  sense  oc- 
cupied by  the  defendant  by  his  overhanging 
eaves,  it  was  also  as  distinctly  occupied  by  the 
plaintiff  by  resting  his  own  barn  upon  it. 

Sedgwick  &  Wait,  Trial  of  Title  to  Land. 
§  741 :  Tyler,  Ejectment,  p.  904;  Jones  v.  Cdlins, 
16  Wis.  595. 

The  facts  are  more  consistent  with  the  theory 
that  the  barns  of  both  plaintiff  and  defendant 
were  placed  as  they  were  shown  to  be,  not  by 
mutual  wrong,  but  by  mutual  license  or 
suffrance. 

Sedgwick  &  Wait,  Trial  of  Title  to  Land, 
§§  372,  873. 

If  there  were  mutual  licenses,  neither  ac- 
quired any  estate  in  or  seisin  of  the  other's  soil. 

IS  Am.  &  Eng.  Enc.  Law,  p.  589. 

And  if  such  possession  was  permitted  by  the 
owner  to  continue,  a  tenancy  at  will  or  by 
sufferance  was  created. 

Wood,  Land.  &  T.  §  7.  p.  15;  Brown  v. 
Kayser.  60  Wis.  7. 

In  Wisconsin  a  tenant  at  will  or  by  suffer- 
ance cannot  be  ejected  until  his  tenancy  has 
been  regularly  terminated  by  notice  to  quit. 

Rev.  Stat.  §§  2188,  2184;  Brown  v.  Kayser, 
60  Wis.  7. 

Trespass,  or  an  action  of  nuisance,  and  not 
ejectment,  is  the  proper  remedy  for  overhang- 
ins:  eaves. 

Sedgwick  &  Wait.  Trial  of  Title  to  Land, 
8  156;  Tyler,  Ejectment,  p.  88;  3  Wait.  Act. 
&  Def.  p.  5;  Newell,  Ejectment,  pp.  50. 52. 53; 
Brady  v.  Hennion,  8  Bosw.  628;  Aiken  v. 
Benedict,  89  Barb.  400:  Vroomnn  v.  Jackson, 
6  Hun.  826;  Hoffman  v.  Armstrong,  48  N.  Y. 
201.  8  Am.  Rep.  587;  Leprell  v.  Kleinschmidt, 
112  N.  Y.  864;  Harrington  v.  Port  Huron,  86 
Mich.  46.  18  L.  R.  A.  664. 

Messrs.  J.  E.  McMullen  and  C.  E.  Me- 
Mullen»  for  respondent: 

Tbe  owner  of  lands  is  entitled  to  enjoy,  and 
has  the  exclusive  use  and  enjoyment  of,  all 
the  space  both  below  and  above  the  soil  of  his 
premises,  and  to  erect  thereon  anv  superstruc- 
ture that  he  may  see  fit  for  such  enjoyment, 
and  no  one  can  lawfully  obstruct  it  to  his 
prejudice. 

Appellant  in  this  case  transgressed  that  pro- 
vision of  law. 

If  the  appellant  can  extend  his  roof  over 
and  upon  the  property  of  the  respondent,  and 
87 
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interfere  thereby  with  his  use  and  enjoyment 
of  bis  premises,  without  any  liability  created 
thereby,  then  he  can  extend  it  11  feet  or  any 
other  distance  that  he  may  choose,  either  for 
the  purpose  of  annoying  the  owner,  or  for 
persona]  benefit  to  himself.  This  clearly  can- 
not be  the  intention  of  the  law,  nor  the  con- 
struction to  be  put  thereon. 

Den,  Gilliam,  v.  Bird,  30  N.  C.  (8  Ired.  L.) 
280,  49  Ara.  Dec.  379:  Den,  Euggins,  v. 
Ketchvm,  20  N.  C.  (4  Dev.  &  B.  L.)  415. 

Where  the  defendant  interferes  with  the  use 
of  the  plaintift's  land  the  plaintiff  might  treat 
this  as  a  disseisin  rather  than  a  trespass,  and 
might  maintain  ejectment. 

MeCourt  v.  Eckstein,  32  Wis.  154,  94  Am. 
Dec.  694;  Childs  v.  NeUon,  69  Wis.  125; 
Zander  v.  Valentine  Blatz  Bremng  Co.  96  Wis, 
182;  Murphy  v.  Bolger  Bros,  60  Vt.  723;  3 
Wait.  Act.  &  Def.  p.  6;  Sherry  v.  Frecking, 
4  Duer,  452;  Stedman  v.  Smith,  8  El.  &  Bl.  1. 

Ejection  or  trespass  at  the  option  of  the 
plaintiff  may  be  brought  against  the  owner  of 
a  building  which,  through  inadvertence  of 
theownerj  overhangs  the  plaintiff's  land;  but 
if  the  defendant  offers  to  remove  the  projeci- 
ing  part,  and  is  prevented  by  the  plaintiff, 
ejectment  will  probably  not  lie. 

6  Am.  &  Eng.  Enc.  Law,  p.  281,  title  Efjeet- 
ment;  1  Greenleaf  s  Cruise,  Heal  Prop.  p.  52, 
note  2. 

Cassoday,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  action  of  ejectment.  The  defend- 
ant answered  by  way  of  general  denial  and 
adverse  possession.  A  trial  by  jury  being 
waived,  the  cause  was  tried  by  the  court,  and 
the  findings  of  the  court  are  to  the  effect  that 
block  4  of  the  village,  now  city,  of  Chilton, 
was  platted  in  1852,  and  consisted  of  lots  1,  2. 
and  8  lying  in  the  extreme  northern  portion  of 
the  block,  which  was  of  irreeular  shape,  and 
another  large  and  irregular  lot,  called  the 
•'Mill  Lot."  adjoining  them  upon  the  south: 
that  the  plaintiff  owns  the  west  one  half  of 
the  mill  lot,  which  is  immediately  south  of  lot 
8,  and  the  defendant  owns  lots  1.  2,  and  3; 
that  both  parties  claim  through  and  under  a 
common  grantor  as  far  back  as  1865;  that  at 
that  time  stakes  designating  the  corners  of  the 
lots  and  the  division  line  between  lot  8  and  the 
mill  lot  were  still  standing,  and  were  pointed 
out  to  the  purchaser;  that  in  1869  the  original 
plat  stakes  were  still  standing  and  visible: 
that  the  then  proprietors  of  lot  8  and  the  mill 
lot,  respectively,  participated  in  the  location  of 
the  line  between  the  two  lots,  and  built  a  line 
fence  thereon;  that  the  same  was  then  treated 
by  the  respective  proprietors  as  the  division 
fence  located  upon  the  true  line  between  lot 
3  and  the  mill  lot  until  1883,  when  the  then 
proprietors  conveyed  lots  1,  2,  and  8  to  the  de- 
fendant, who  has  since  occupied  up  to  such 
line  fence  as  the  true  line;  that  in  1875  the  re- 
spective proprietors  dug  a  well  on  the  line  of 
said  fence,  each  paying  one  half  of  the  ex- 
pense of  its  construction;  that  in  1891  the  west 
one  half  of  the  mill  lot  was  conveyed  to  the 
plaintiff;  that  since  that  time  the  plaintiff  and 
defendant  have  used  the  well  in  common;  that 
the  premises  in  dispute  are  northerlv  from 
such  division  fence,  and  are  a  part  or  lot  8, 
40  L.  R  A. 


and  not  a  part  of  the  mill  lot;  that  since  1869 
the  defendant  and  his  grantors  have  held  and 
occupied  adversely  all  of  the  land  lying  norih- 
erly  from  the  division  fence;  that  the  defendant 
has  built  upon  lot  8  a  barn,  which  stands  and 
rests  wholly  upon  his  own  soil,  northerly  from 
the  division  fence;  that  the  eaves  of  such  b«m 
did  project  and  overhang  the  line  to  the  extent 
of  10  or  11  inches,  but  that  the  drip  from  the 
eaves  fell  upon  the  plaintiff's  barn,  which  was 
also  built  so  close  to  the  line  that  its  eaves, 
being  lower  down  than  the  eaves  of  the  de- 
fendant's barn,  received  and  receive  upon  the 
northerly  slant  of  its  roof  the  water  dripping 
from  the  eaves  of  the  defendant's  bam,  ani 
casts  the  same,  together  with  all  that  falls 
upon  its  northerly  slope,  back  northward  on 
the  defendant's  land;  that  no  complaint  by  the 
plaintiff  or  his  predecessors  or  grantors  was 
ever  made  to  the  defendant  on  account  of  the 
projection  and  overhanging  of  the  eaves  of  tbe 
defendant's  bam,  and  no  evidence  wasgivea 
as  to  damage,  if  any,  occasioned  by  such  pro- 
jection. And  as  conclusions  of  law  the  court 
found,  in  effect,  that  such  projection  of  the 
eaves  of  the  defendant's  barn  constituted  an 
invasion  of  the  plaintiff's  rights,  which  was  re- 
dressible  in  an  action  of  ejectment;  that  tbe 
plaintiff  was  entitled  to  judgment  accordingly, 
and  for  costs,  and  ordered  tbe  same  to  be  en- 
tered. From  the  judgment  so  entered  tbe 
defendant  brings  this  appeal. 

We  are  clearly  of  the  opinion  that  this  ac- 
tion of  ejectment  cannot  be  maintained  upon 
the  facts  found  by  the  trial  court.  Certainly, 
the  cases  in  this  court  do  not  authorize  a  re- 
covery in  such  a  case.  McCoy ri  v.  Eckstein, 
22  Wis.  153;  Zander  v.  Valentine  Blatz  Breit 
ing  Co.  89  Wis.  164.  Id.,  95  Wis.  162.  This 
last  case,  in  line  with  the  first,  held,  in  effect, 
that  "an  intrusion  by  one  lot  owner  of  his  foun- 
dation wall  upon  (he  land  of  the  adjoinhi.? 
owner,  without  permission,  is  a  trespass,  and 
may  be  treated  as  a  disseisin;  but,  if  iheowner 
of  the  land  so  intruded  upon  extends  his  own 
building  to  his  line,  and  rests  it  upon  such 
wall,  and  occupies  the  same  continuously,  be 
thereby  elects  to  treat  the  intrusion  as  a  mere 
trespass,  and  cannot  maintain  ejectment  there- 
for. "  While  it  is  found  in  the  case  at  bar  that 
the  eaves  of  the  defendant's  barn  projected  10 
or  11  inches  over  the  line,  yet  it  was  alsa 
found  that  the  eaves  of  the  plaintiff's  bam  pro- 
jected under  the  eaves  of  the  defendant's  Imni 
suflSciently  to  carry  the  water  from  both  roofs 
northward  onto  the  defendant's  land.  There 
is  no  dispute  but  what  each  party  owns  and  oc- 
cupies to  the  line  mentioned.  Tbe  only  dis- 
pute is  as  to  whether  the  plaintiff  can  maintain 
ejectment  for  such  projection  of  the  eaves  of 
the  defendant's  barn,  upon  the  facts  found;  in 
other  words,  whether  the  plaintiff  can  tboj 
occupy  his  premises  clear  to  his  line,  and  at 
the  same  time  maintain  ejectment  for  such 
mere  intrusion.  And  we  must  hold  that  he 
cannot.  There  are  cases  holding  that  one  » 
liable  in  ejectment  for  the  projection  of  bis 
roof  over  another's  land.  Murphy  v.  Boi^ 
Bros,  60  Vt.  723;  Sheny  v.  Wrecking,  4  Duer, 
452.  In  others  it  is  held  that  such  action 
cannot  be  maintained.  Aiken  v.  Benedict,  39 
Barb.  400;  Vrooman  v.  Jackson,  6  Hud.  826. 
See  also  Leprell  v.  Kleinsehmidt,  112  N.  Y.  3W, 
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where  the  question  was  left  undetermined. 
Harrington  v.  Port  Huron,  86  Mich.  46,  13  L. 
R.  A.  664.  It  is  unnecessary  to  determine  the 
question  in  the  case  at  har. 

Tfie  jtidgment  of  the  Circuit  Court  is  re- 
versed^ and  the  cause  is  remanded,  with  direc- 
tion to  dismiss  the  complaint. 


Re  Estate  of  August  ZILLEY,  Deceased. 
Mary  A.  ZILLEY,  Respt., 

V. 

B.  F.  DUNWIDDIE,  Guardian,  et  al.,  Appts. 
I wis } 

1  •  The  fkther's  duty  to  maintain  a  child 
alter  divorce*  where  there  Is  no  decree  of  the 
court  relatlnflT  thereto,  remains  as  hefore,  espe- 
cially If  the  custody  of  the  child  la  not  taken 
from  him. 

8.  A  promise  of  the  fkther  to  pay  the 
mother  for  maintaining  their  boy  after 
he  has  reached  the  acre  when  the  father  is  enti- 
tled to  have  him  under  a  decree  of    divorce 

.  erniDted  for  the  father's  fault  will  be  implied, 
although  he  has  tried  to  get  the  custody  of  the 
boy,  and  has  told  the  mother  that  unless  he  can 
get  It  he  will  not  pay  for  the  boy's  keeping,  but 
she  will  not  consent  to  surrender  him. 

{Marshall,  J.,  dissents.) 

(February  8, 1808.) 

APPEAL  by  the  guardian  of  the  infant  chil- 
dren of  August  Zilley,  deceased,  from  a 
judgment  of  the  Circuit  Court  for  Rock  County 
reversing  a  judgment  of  the  County  Court  dis- 
allowing the  claim  of  Mary  A.  Zillev  for 
support^  furnished  to  one  of  the  children. 
Affirmed 

Statement  by  Pinney*  J. : 

This  is  an  appeal  from  the  judgment  of  the 
circuit  court  for  Hock  county  allowing  the 
claim  of  Mary  A.  Zilley,  the  respoodent, 
against  the  estate  of  her  former  husband. 
August  Zilley,  deceased.  The  parties  were 
married  Seplember  26,  1867,  and  divorced,  by 
a  decree  of  the  circuit  court  for  Rock  county, 
December  29,  1884,  in  an  action  brought  by 
the  claimant  against  said  August  Zilley  od  the 
ground  of  his  cruel  and  inhuman  treatment. 
The  court  by  its  decree  made  a  final  division 
of  the  estate  of  said  August  Zilley  between 
bim  and  the  said  Mary  A.  Zilley.  t*he  parties 
had  an  understanding  with  each  other  previous 
to  the  divorce  in  regard  to  the  custody  and 
education  of  the  two  children  of  the  marriage, 
namely,  William  A.  Zilley,  at  that  time  about 
sixteen  years  of  age,  and  Clayton  A.  Zilley, 
about  five -years  of  age.  to  the  effect  that  the 
mother,  the  present  claimant,  should  have  the 
custody  and  education  of  the  boy  William  A. 
Zilley.  and  also  of  the  youngest  child.  Clayton 
A.  Zilley,  until  he  should  become  of  the  age  of 


ten  years,  after  which  his  father  was  to  have 
him.  The  court  accordingly  decreed  the  cus- 
tody of  said  children  to  the  mother  "until  the 
youngest  of  said  children  should  become  of  the 
age  of  ten  years,  or  until  the  further  order  of 
the  court/'  the  defendant  in  the  meantime 
having  the  right  to  visit  such  children  at  rea- 
sonable times,  in  the  daytime.  No  provision 
whatever  was  made  in  the  decree  as  to  the 
maintenance  and  support  of  either  of  the 
children.  About  two  or  three  years  subsequent 
to  the  divorce  the  deceased  was  married  to 
Martha  Zilley,  who  survives  him.  The  de- 
ceased, August  Zilley,  then  resided  in  the  city 
of  Beloit,  where  he  continued  to  reside  after 
the  divorce  and  for  some  two  or  three  years 
after  his  second  marriage.  He  then  moved 
onto  his  farm,  near  said  city,  and  continued 
to  reside  there  until  the  time  of  his  death, 
March  7,  1895.  The  youngest  child  became 
ten  years  of  age  July  9.  1889,  when  the  de- 
ceased, August  Zilley,  applied  to  the  claimant 
for  the  boy  to  go  and  live  with  him,  and  she 
refused  to  allow  him  to  go;  whereupon  he  told 
her  that  if  the  child  could  not  come  and  stay 
with  him  he  would  not  pay  for  his  keeping; 
that  he  was  willing  to  pay  his  schooling,  and 
give  him  a  home  with  bim,  which  was  where 
he  belonged,  as  he  understood  it.  A  room  was 
fixed  up  for  him  In  the  home  where  Mr.  Zilley 
then  resided,  and  subsequently  Zilley  tried  fre- 
quently to  get  the  boy  to  live  with  him,  but 
claimant  would  not  consent.  He  continued  to 
make  his  home  with  the  claimant  down  to  the 
18th  of  January,  1895,  when  his  father  sent 
him  to  Faribault,  Minnesota,  to  school,  where 
he  remained  until  after  the  death  of  the  latter. 
It  was  found  by  the  circuit  court,  amon^  other 
things,  that  no  allowance  for  or  provision  re- 
specting the  expense  of  the  education  and  sup- 
port of  said  children  was  made  by  the  judg- 
ment, and  no  application  to  the  court  in  respect 
thereto  or  in  respect  to  the  custody  of  said 
children  was  made  by  either  party  after  iudg- 
ment.  The  youngest  child.  Clayton  A.  Zilley, 
became  ten  years  old  July  9,  1889,  and  had  at 
all  times  since  the  divorce  resided  with  his 
mother,  the  claimant,  excepting  short  periods 
of  time,  since  he  attained  the  age  of  ten  years, 
not  exceeding  in  the  aggregate  six  months. 
He  was  attending  school  at  Faribault,  Minneso- 
ta, the  greater  portion  of  the  time  when  not  so 
residing  with  his  mother,  and  during  the  residue 
of  such  time  he  was  with  his  father,  August 
Zilley.  and  his  second  wife,  upon  said  farm. 
He  visited  and  resided  with  his  father  for  a 
few  days  at  a  time  on  several  occasions  after 
he  became  ten  years  of  age,  but  preferred  to 
reside  with  his  nlDther,  and  returned  to  her  on 
each  such  occasion,  and  made  his  permanent 
residence  with  her  of  choice,  because  his 
father  was  unwilling  to  compel,  or  did  not 
compel,  him  to  reside  with  him.  Between 
July  9,  1889,  and  March  7,  1895,  the  date  of 
the  death  of  August  Zilley.  the  claimant  fur- 
nished said  Clayton  A.  Zilley  his  board  and 
lodging,  and  cared  for  him  for  and  duringfive 
years  and  two  months  at  her  sole  cost  and  ex- 


NOTB.— For  UQSucoessful  actions  against  father 
for  support  of  child  after  divorce,  see  Fulton  v. 
Fulton  (Oh(o)  29  L.  R.  A.  678:  Brown  v.  Smith  (K.  I.) 
ao  L.  R.  A.  680;  Foss  v.  Hartwell  (Mass.)  87  L.  R.  A. 
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For  enforcement  of  liability  of  father  after 
divorce,  see  also  McKay  v.  San  Francisco  City  and 
County  Super.  Ct.  (Cal.)  post,  586;  and  Gibson  v. 
Gibson  (Cal.)  posL,  587. 
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peDse,  which  board,  lodging,  and  care  were 
reasonably  worth  $1,072.  and  after  said  9th 
day  of  July,  1889,  and  prior  to  March  7.  1895. 
said  claimant  furnished  to  said  Clayton  A. 
Zilley  necessary  clothing,  at  the  cost  to  her  of 
$146.50:  and  nothing  bad  been  paid  to  or  re- 
ceived by  her  froni  anyone  for  or  on  account  of 
such  board,  lodging,  and  care,  or  for  such  cloth- 
ing. The  claimant  tiled  a  claim  against  the  es- 
tate of  said  August  Zilley.  deceased,  in  the  coun- 
ty court  for  Rock  county,  for  such  board,  lodg 
ing, care,  and  clothing  for  the  sum  of  $l,444,and 
the  county  court  by  its  judgment  wholly  dis- 
allowed said  claim,  and  the  claimant  appealed 
therefrom  to  the  circuit  court.  The  foregoing 
facts  were  found  by  the  circuit  court  and  that  the 
executor  of  the  last  will  and  testament.  George 
Crosby,  had  in  bis  hands  assets,  properly  ap- 
plicable thereto,  more  than  sufficient  to  pay  the 
said  claim.  There  was  evidence  that  the  de- 
ceased, August  Zilley,  desired  the  boy  Clayton 
to  live  with  him,  and  on  one  occanion  sent  for 
the  boy,  and  the  claimant  said  that  he  did  not 
have  to  go  if  he  did  not  want  to.  In  answer 
to  the  question  why  she  kept  the  boy,  she  testi- 
fied that  the  boy  stayed  there,  and  '*!  felt  un- 
der obligations  to  have  him  stay."  It  appeared 
that  the  father  was  able  and  willing  to  prop- 
erly provide  for  the  boy,  and  desired  that  he 
should  live  with  him.  The  circuit  court  re- 
versed the  judgment  of  the  county  court,  and 
allowed  said  claim  in  the  sum  of  $1,218.50, 
and  adjudged  that  it  be  paid  to  the  said  claim- 
ant by  said  executor,  with  .the  costs  of  the 
action.  The  guardian  ad  litem  of  the  two 
minor  children  of  the  said  deceased,  to  wit, 
said  Clayton  A.  Zilley  and  Edna  Zilley,  a 
daughter  by  his  second  wife,  appealed. 

Mr.  B.  F.  Dunwiddie,  guardian  ad  litem, 
for  appellant: 

A  divorced  wife  and  mother  cannot  recover 
from  the  estate  of  her  husband,  on  the  settle- 
ment thereof  in  the  county  court,  for  support 
and  maintenance  furnished  voluntarily  by  her 
to  her  own  child,  where,  under  the  decree  of 
divorce,  the  father  is  entitled  to  the  custody  of 
the  child,  and  where  he  was  at  all  times  desi- 
rous, ready,  and  able  to  give  the  child  a  home 
and  provide  for  its  support,  but  where  be  is 
prevented  therefrom  by  the  influence  and  re- 
fusal of  the  mother. 

Ramsey  v.  Rnmsey,  121  Ind.  215,  6  L.  R.  A. 
682;  Rich  v.  Rich,  88  Hun,  566;  Burritt  v. 
Burritt,  29  Barb.  124;  Cvshman  v.  Sassier,  82 
Iowa,  295:  Hampton  v.  AUee,  58  Kan.  461; 
Harris  v.  Harris,  5  Kan.  46;  Hall  v.  Green, 
87  Me.  122:  Brown  v.  Smith,  19  R.  J.  319.  30 
L.  R.  A.  680;  Chester  v.  CJiester,  17  Mo.  App. 
657;  Qotts  v.  Clark,  78  III.  229;  Finch  v.  Finch, 
22  Conn.  412;  Chandl^  ^,  Dye,  87  Kan.  765; 
Fvlton  V.  Fulton,  52  Ohio  St.  229,  29  L.  R  A. 
678. 

The  decree  of  divorce  between  the  respond- 
ent and  Mr.  Zilley  was  and  is  conclusive,  as  to 
the  mutual  rights  and  obligations  of  the  par- 
ties, from  its  rendition  in  December,  1884.  sub- 
ject only  to  be  modified  by  the  court  which 
rendered  it,  in  an  application  under  and  pur- 
suant to  g  2363,  Rev.  Stat. 

Under  the  evidence  in  this  case,  she  could 
not  have  obtained  any  modification  of  the  de- 
cree had  she  made  an  application,  as  the  court 
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would  not  have  been  warranted  in  awarding 
her  anything  for  maintenance  and  support  of 
the  boy  Clayton,  which  she  had  voluntarily 
furnished  during  a  period  when  the  father  was 
ready  and  anxious  to  care  for  and  maintain 
him. 

Ramsey  v.  Ramsey,  121  Ind.  215,  6  L,  R.  A. 
682;  Huffman  v.  Hvffman,  15  Ohio  St,  427; 
Williatns  v.  Williams,  13  Ind.  523;  McNees  v. 
McNees,  97  Ky.  152;  Brow  v.  BngJitman,  13« 
Mass.  187;  Stetson  v.  Stetson,  80  Me.  483;  Sul- 
livan V.  Learned,  49  Ind.  252;  Shaw  v.  Mc- 
Henry,  52  Iowa,  182;  Leming  v.  Sate,  128  Ind. 
817;  Jennings  v.  Jennings,  56  Iowa,  288;  Beti- 
nett  V.  Southard,  35  Cal.  688. 

By  the  express  terms  of  g  2369,  last  clause, 
where  a  final  division  of  property  is  made  in  a 
divorce  action,  no  other  provisions  can  there- 
after be  made  for  the  wife.  The  judement  is 
finally  conclusive,  and  cannot  be  modified  by 
the  trial  court  after  the  term  at  which  it  was 
rendered. 

Weibsier  v.  Webster,  64  Wis.  438;  Campbdl  v. 
Campbell,  37  Wis.  206;  Hopkins  v.  Hopkins,  40 
Wis.  462;  Bacon  v.  Bacon,  43  Wis.  197. 

Messrs.  Rugger,  Noreross*  Sa  Ru^rer, 
for  respondent: 

While  the  marital  relation  continues  tbe 
father  is  primarily  liable  for  necessaries  for 
the  support  of  his  minor  children. 

McGoon  V.  Irvin,  1  Pinney,  526, 44  Am.  Dec. 
409, 1  Bl.  Com.  p.  447;  2  Kent.  Com.  190  et  i^tq  ; 
Edwards  v.  Datis,  16  Johns.  281;  Schouler. 
Dom.  Rel.  p.  343;  Bishop,  Mar.  Div.  &  Sep. 
§§  1154-1156;  1  Parsons,  Contr.  pp.  251,  253, 
255. 

A  mother,  also,  is  under  an  obligation  to 
support  her  minor  children,  but  as  to  tbe 
father  her  obligation  and  duty  are  but  second- 

"^Vis.  Rev.  Stat.  S§  1508.  1505;  Thomas  ^i. 
Thomas,  41  Wis.  229. 

These  relative  duties  and  obligations  of  hus- 
band and  wife  are  not  changed  by  severance 
of  the  marital  relation  through  a  divorce,  and 
a  fortiori  when  the  divorce  is  granted  for  the 
misconduct  of  the  husband;  and  after  divorce 
the  husband  continues  to  be  primarily  obligated 
to  support  his  minor  children,  except  so  far  as 
the  judgment  of  divorce  otherwise  provides. 

Stanton  v.  WiUsor^,  3  Day,  37,  3  Am.  Dec. 
255;  Pretzinger  v.  Pretzinger,  45  Ohio  St.  458; 
Fuiton  V.  Fulton,  52  Ohio  St.  229,  29  L.  R  A 
678;  Dolloff  v.  Dolloff{N.  H.)  38  Atl.  19;  Jff 
Carthyy.  Hinman.  35  Conn.  538;  MeGconv. 
Irvin,  1  Pinney.  526,  44  Am.  Dec.  409;  Thomat 
V.  Thomas,  41  Wis.  229:  Bishop,  Mar.  Div.  & 
Sep.  §  1223;  Buckminster  v.  Buckminster,  »J 
Vt.  248,  88  Am.  Dec.  652. 

On  like  grounds  the  primary  obligation  of 
the  father  to  support  his  minor  children  con- 
tinues during  a  separation  of  husband  and 
wife  caused  by  his  misconduct. 

Pierce  v.  Pierce,  64  Wis.  73,  54  Am.  Rep. 
581. 

This  judgment  of  divorce  did  not  change 
these  relative  obligations  and  liabilities  of  tbe 
father  and  mother. 

Pretzinger  v.  Pretzinger,  45  Ohio  St  458: 
Plaster  v.  Plaster,  47  111.  290;  WelelCs  Appeal, 
43  Conn.  342:  Stanton  v.  Willson,  3  Day,  87.  S 
Am.  Dec.  255;  CowU  v.  Cowls,  8  Ul  485,  44 
Am.  Dec.  708. 
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The  fact  that  the  father  did  Dot  have  actual 
custody  of  Clayton  after  he  became  tea  years 
of  ai^e  did  not 'relieve  him  from  his  primary 
oblieration  to  support  him. 

No  subsequent  order  respecting  their  custody 
having  been  made,  the  mother's  right  of  cus- 
tody continued. 

Wis.  Jiev.  SUt.  §§  2362-2369;  WUlianu  v. 
Willianu,  86  Wis  862;  Thomamf.  Thomas,  41 
Wis.  229;  Cam^ll  v.  CampbM,  37  Wis.  206; 
6  Am.  &  Eng.  Enc.  Law,  p  887. 

Having  acquiesced  in  and  made  it  the  moth- 
er's duty  to  continue  her  custody,  the  father 
could  not  claim  exemption  from  liability  for 
the  support  of  Clayton  because  he  did  not  have 
actual  custody,  nor  can  those  claiming  through 
him  make  such  claim. 

Pierce  v.  Pierce,  64  Wis.  78,  54  Am.  Rep. 
581;  MeQoon  v.  Irvin,  1  Pinney.  526.  44  Am. 
Dec.  409;  Stanton  v.  WilUon,  8  Day,  87, 8  Am. 
Dec.  255. 

The  position  of  the  respondent  is  clearly  dis- 
tinguishable from  that  of  a  stranger  who  vol- 
untarily takes  and  supports  the  child  of  an- 
other who  is  willing  to  keep  and  support  it. 

Wis.  Rev.  Stat.  1503.  See  also  Rev.  Stat. 
1535,  §  4587(?;  Bishop,  Mar.  Div.  &  Sep. 
g^  1162, 1164, 1228, 1224;  Courtright  v.  Court- 
right,  40  Mich.  638. 

During  the  continuance  of  the  jurisdiction 
of  the  court  adjudging  the  divorce,  the  moth- 
er's remedy  for  obtaining  compensation  for  the 
support  of  Clayton,  after  he  became  ten  years 
of  ac^,  would  have  been  by  application  to  that 
court,  and  it  would  have  been  competent  for 
that  court  to  award  compensation  for  both 
past  and  future  support.  After  the  termina 
tion  of  such  jurisdiction  by  the  death  of  Au- 
gust Zilley,  the  jurisdiction  of  the  county 
court,  administering  his  estate,  was  properly 
invoked  to  exercise  the  power  to  make  an  a! 
lowance  to  compensate  for  the  support  of  this 
boy,  which  should  have  been  made  by  the 
court  granting  the  divorce  had  application 
been  made  to  it. 

Thomas  v.  Thomas,  41  Wis.  229;  Pierce  v. 
Pierce,  64  Wis.  78.  54  Am.  Rep.  581;  Welch's 
Appeal,  48  Conn.  842. 

Pinney*  J.,  delivered  the  opinion  of  the 
court: 

At  the  common  law  the  husband  was  prima- 
rily liable  for  the  support  of  his  minor  children. 
2  Kent,  Com.  190.  In  McOoon  v.  Irtin,  1 
Pinney,  582.  44  Am.  Dec.  409,  it  was  said  that 
•*by  every  principle  of  law  upon  the  subject, 
recognized  and  strengthened  by  our  statute, 
parents  are  under  le^al  obligation  to  maintain 
and  support  their  children,  who  are  of  tender 
years  and  helpless  "  The  statute  (Rev.  Stat.  ^ 
1503)  makes  the  father  primarily  liable  to  sup- 
port his  minor  children.  When  the  marriage 
is  dissolved  b^  divorce,  the  duty  of  parents  to 
maintain  their  children  remains  as  before,  for 
children  are  not  parties  to  the  divorce  suit,  and 
do  not  lose  any  rights  thereby.  Hence  the 
father's  duty  to  maintain  them  after  the  di- 
vorce, where  there  is  no  decree  of  the  court 
relating  thereto,  especially  if  their  custody  is 
not  taken  from  him,  remains  as  before.  After 
the  parents  were  divorced,  all  duties  and  obli- 
gations to  each  other  ceased,  and  they  were  as 
strangers  to  each  other.  Kelson,  Divorce, 
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g  981.  The  claimant  owed  the  husband  no 
duty  as  wife,  and  her  duty  tosupport  the  child 
continued,  as  before,  secondary,  and  his  pri- 
mary. 2 Bishop,  Mar.  «&  Div.  §  1210;  Plasters. 
Plaster,  47  111.  292.  It  is  generally  laid  down 
that  the  liability  of  the  husband  to  a  divorced 
wife,  in  respect  to  the  support  of  the  children, 
is  the  same  as  to  any  thirti  person,  except  as 
provided  in  the  decree.  If  the  court  makes  no 
order  either  for  custody  or  support  of  children 
of  the  marriage,  the  divorce  leaves  the  father's 
liabilitv  as  at  common  law,  and  the  mere  di- 
vorce does  not  terminate  his  liability.  2  Bishop, 
Mar.  &  Div.  §  1220;  Thomas  v.  Tfiomas,  41 
Wis.  233.  In  a  proper  case,  it  seems,  after  the 
marriage  is  dissolved,  he  may  be  answerable 
to  the  mother  for  maintenance  rendered  the 
children  while  living  with  her.  Stanton  v. 
Willsfjn,  8  Day,  37,  8  Am.  Dec.  255;  Buck- 
minster  V.  Buekminster,  38  Vt.  248,  88  Am. 
Dec.  652.  The  father  is  under  legal  obligation 
to  provide  for  the  support  of  his  children,  even 
if  they  remain  with  their  mother  after  her  di- 
vorce, and,  as  against  the  public  and  the  chil- 
dren, he  cannot  escape  the  duty.  Courtright 
V.  Courtright,  40  Mich.  683.  Where  the  de 
cree  has  granted  the  custody  of  the  children  to 
the  wife,  and  contains  no  provision  for  their 
support,  it  has  been  held  that  the  father  is  not 
liable  for  the  support  of  the  children.  But 
this  is  upon  the  ground  that,  the  statute  having 
made  it  the  duty  of  the  court  to  provide  for 
their  custody  and  maintenance  upon  divorce, 
it  will  be  presumed  that  the  decree  has  made 
all  the  provisions  on  that  subject  that  were  ne- 
cessary; that  the  decree  is  conclusive  as  to  the 
respective  rights  and  obligations  of  the  parties, 
subject  to  the  right  to  have  it  modified  as  sub- 
sequent exigencies  may  require.  As  the  decree 
makes  the  parties  strangers  as  to  each  other,  it 
is  generally  considered  that  a  divorced  hus- 
band is  not  liajble  to  his  divorced  wife  for  ne- 
cessaries furnished  a  child  of  the  marriage  in 
her  custody,  unless  by  agreement,  express  or 
implied;  that  there  must  be  either  an  express 
promise,  or  facts  from  which  one  can  reason- 
ably be  inferred.  Ramsey  v.  Ramsey,  121  Ind. 
215.  6  L.  R.  A.  682;  Cvshman  v.  Mossier,  82 
Iowa,  295.  And  it  has  been  considered  that 
the  support  of  the  child,  under  such  circum- 
stances, by  the  mother,  was  but  the  voluntary 
performance  of  a  natural  duty,  and  that  her 
remedy  was  to  apply  to  the  court  for  mainte- 
nance of  the  child  when  the  divorce  was  granted. 
These,  and  other  cases  of  a  similar  purport,  are 
confidently  relied  on  as  decisive  against  the 
claimant.  In  McGoon  v.  Irvin,  1  Pinney,  532, 
44  Am.  Dec.  409,  where  the  husband  had  pro- 
cured a  legislative  divorce  from  his  wife,  and 
had  left  the  minor  children  of  the  marriage  in 
the  family  of  a  third  person  to  be  supported, 
the  mother  afterwards  obtained  the  custody  of 
the  children  without  his  knowledge  and  con- 
sent, and  refused,  on  demand  made  in  behalf 
of  the  father,  to  give  them  up.  She  after- 
wards intermarried  with  I.,  and  the  children 
were  supported  and  educated  by  him.  In  an 
action  by  I.  against  the  father  to  recover  for 
their  support,  it  was  held  that  McG.  had  a 
legal  right  to  the  custody  of  the  children,  but, 
as  he  had  not  attempted  to  assert  it  against  I., 
the  law  would  presume  that  McG.  had  as- 
sented to  their  being  in  the  control  and  custody 


Wisconsin  Supreme  Court. 


Feb., 


of  I.'s  wife,  their  mother,  and  that  I.  could 
recover,  though  the  act  of  the  mother  in  ob- 
tainiDg  the  custody  of  the  children  before  her 
second  marriage  might  have  been  wrongful. 
And  it  v^as  said  by  the  court  that  "when  a 
parent  permits  a  stranger  to  maintain,  support, 
and  instruct  such  children,  in  no  way  object- 
ing to  tbe  act,  but  rather  assenting  and  advis- 
ing therein,  the  law  will  presume  that  he 
knows  his  obligations,  accepts  the  services,  and 
assumes  to  pay."  It  was  also  said  that  **tbere 
was  no  duty  or  obligation  on  the  plaintiff 
to  notify  the  defendant  to  take  the  children 
away,  or  leave  them  to  suffer  until  he  could 
see  the  defendant  and  make  an  express  con- 
tract about  their  support  and  maintenance. 
Such  a  course  would  have  merited  the  repro- 
bation of  every  humane  and  upright  man. 
The  defendant  had  the  legal  right  to  the  pos- 
session, and  could  have  enforced  it  at  any 
time.  He  should  have  first  moved  in  the  mat- 
ter, and  on  failure  to  do  so,  the  law  would 
presume  that  possession  elsewhere  was  with 
his  approbation  and  consent."  In  tbe  leading 
case  which  holds  the  father  liable,  under  cir- 
cumstances like  tbe  present,  tbe  court  ap- 
proves the  doctrine  that,  if  a  minor  is  forced 
out  into  the  world  by  the  cruelly  or  improper 
conduct  of  the  father,  necessaries  may  be  sup- 
plied, and  the  value  thereof  may  be  recovered 
from  the  parent.  "There  is  evidently  no  satis- 
factory reason,"  said  the  court,  "for  changing 
the  rule  of  liability  when,  through  ill  treat- 
ment, or  other  breach  of  marital  obligation, 
the  husband  renders  it  necessary  for  a  court  of 
Justice  to  divorce  the  wife,  and  commit  to  her 
the  custody  of  her  minor  children.  If,  under 
such  circumstances,  upon  the  allowance  of  ali- 
mony with  custody  of  children,  the  court  omits 
to  make  an  order  for  tbe  children's  mainte- 
nance, the  father's  natural  obligation  to  support 
them  is  of  none  the  less  force."  The  duty  of 
support  "is  not  to  be  evaded  by  the  husband's 
so  conducting  himself  as  to  render  it  neces- 
sary to  dissolve  the  bonds  of  matrimony  and 
give  to  the  mother  the  custody  and  care  of  tbe 
infant  offspring.  It  is  not  the  policy  of  the 
law  to  deprive  children  of  their  rights  on  ac- 
count of  the  dissensions  of  their  parents,  to 
which  they  are  not  parties,  or  to  enable  the 
father  to  convert  his  own  misconduct  into  a 
shield  against  parental  liability."  But,  ob- 
viously, this  reasoning  can  only' apply  where 
the  husband  is  at  fault  and  the  decree  is  silent 
as  to  his  liability.  Pretzinger  v  Ftetzinger,  45 
Ohio  St.  458,  and  approved  in  Bishop.  Mar.  & 
Div.  §  1228,  and  in  Pulton  v.  Fnlton,  52  Ohio 
St.  229,  29  L.  R.  A  678.  It  is  to  be  borne  in 
mind  that  the  divorce  in  the  instant  case  was 
granted  to  the  claimant  against  her  husband, 
August  Zilley,  on  the  ground  of  his  cruel  and 
inhuman  treatment.  It  was  his  marital  wrong- 
doing which  led  to  the  separation  of  the  par- 
ties, and  the  award  of  the  custody  of  the  boy 
Clayton  to  the  mother  until  he  became  of  the 
age  of  ten  years.  The  case  as  to  the  subse- 
quent support  of  the  boy  Clayton  A.  may  well 
be  placed  uron  the  ground  that  the  improper 
conduct  of  the  father  had  deprived  the  boy  of 
his  rightful  and  legitimate  home,  and  so  gave 
the  right  to  the  mother  to  supply  tbe  neces- 
sary support  and  maintenance,  and  that  the 
father  should  be  held  liable  as  upon  an  im- 
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plied  contract,  his  primary  liability  still  re- 
maining in  full  force.  It  is  said  that  the 
father  is  released  from  obligation  to  maintain 
his  infant  children  when  deprived  of  their  so- 
ciety and  services  against  his  will.  In  FnU- 
inger  v.  Pretzinger,  45  Ohio  St.  458,  it  is  an- 
swered that,  "if  voluntary  misconduct  on  his 
own  part  leads  to  the  deprivation,  he  is  him- 
self responsitd^  and  not  the  court,  which  in- 
tervenes for  TOe  protection  of  his  children. 
And  if  the  father,  as  against  a  stranger,  cannot 
escape  liability  for  necessaries  furnished  to  his 
minor  children,  though  remaining  with  their 
mother  after  the  divorce,  the  mother  will  not 
be  barred  of  an  action  against  her  former  hus- 
band for  the  expense  of  maintaining  the  chil- 
dren. After  a  dissolution  of  tbe  marriage  re- 
lation by  divorce,  ihe  parties  are  henceforth 
single  persons,  to  all  intents  and  purposes.  All 
marital  duties  and  obligations  to  each  otherare 
at  an  end,  and  they  Income  as  strangers  to 
each  other.  Upon  the  establisbmeDt  of  such 
new  relations,  a  promise  may  be  implied  on 
the  pan  of  the  father  to  pay  the  mother,  as 
well  as  a  third  person,  who  has  supplied  the 
necessary  wants  of  his  infant  child."  The 
case  of  Ilolt  v.  Holt,  42  Ark.  495.  was  one 
where  there  had  been  a  decree  of  divorce  giv- 
ing the  custody  of  infant  children  to  "the 
mother,  and  it  was  held  that  this  would  not 
relieve  the  father  from  his  obligation  to  sup- 
port them;  that  he  was  bound  to  maintain 
them  as  long  as  they  were  too  youn^  to  earn 
their  own  livelihood:  and  a  court  of  chancery 
would,  at  a  subsequent  term,  entertain  the  pe- 
tition of  tbe  mctber  tf)  recover  from  him  her 
reasonable  and  proper  advances  for  their  sup- 
port since  the  divorce,  and  for  an  order  for 
their  future  support.  The  case  of  Stanton  v. 
Wilhon,  8  Day,  87,  3  Am.  Dec  255.  already 
cited,  was  relied  on, — "a  decision,"  says  Ells- 
worth, J.,  in  FinefiY.  Finch,  22  Conn.  421, 
"well  considered,  by  a  court  of  distinguished 
and  unsurpassed  ability,  and  which,  as  far  as 
my  knowledge  extends,  has  ever  been  satisfac- 
tory to  the  judges  and  the  profession,  .  .  . 
and  sustained  by  principles  entirely  satisfac- 
tory and  as  old  as  the  common  law  itself  "  It 
was  the  right,  and  the  duty  as  well,  of  tbe 
husband  to  obtain  the  custody  and  control  of 
his  infant  son,  and  to  support  him,  after  he 
had  arrived  at  the  age  of  ten  years.  We  con- 
sider it  against  the  policy  of  the  law  to  en- 
courage a  father  thus  obugated  to  attempt  to 
ignore  or  evade  his  parental  duty,  or  to  cast 
it  upon  any  other  party,  so  as  to  enable  him  to 
convert  such  parental  neglect  and  misconduct 
into  a  shield  against  parental  liability.  Do- 
mestic and  social  duty  alike  required  him, 
when  his  son  arrived  at  the  age  of  ten  years, 
to  enforce  his  parental  rights,  and  discharse 
his  parental  duties.  He  knew  they  were 
being  exercised  and  performed  by  another, 
who  as  to  bim  was  then  an  utter  stranger, 
and  he  knew.  also,  that  the  disrupted  condi- 
tion of  his  family  relations  had  been  adjudged 
in  consequence  of  his  marital  misconduct 
We  think  the  case  of  Pretzinger  v.  Pretzinger, 
and  other  similar  cases,  indicate  the  true 
rule,  and  that  they  are  in  accordance  with 
sound  principles  of  public  policy.  We  think 
there  is  am;)le  ground  from  which  the  ac- 
quiescence and  assent  of  tbe  husband  may  be 
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justty  inferred  to  the  provision  made  by  the 
•claimant  for  the  necessary  support  and  main- 
tenance of  his  son,  and  which  he  had  failed  to 
furnish  for  him,  so  that  a  promise  on  his  part 
to  compensate  the  ciaimaot  for  what  she  had 
80  expended  may  be  justly  implied,  as  in  the 
•case  of  McOoon  v.  Irrin'  1  Pinney.  532,  44 
Am.  Dec.  409.  The  cases  bearing  upon  the 
subject  are  nut,  it  must  be  admitted,  in  entire 
accord,  but  they  have  turned  largely  upon 
questions  of  public  policy  in  the  slates  where 
they  have  been  decided.  We  hold,  therefore, 
for  the  reasons  stated,  that  the  recovery  in 
favor  of  the  claimant  is  correct,  and  should 
t)e  affirmed. 

The  judgment  of  tJie  Circuit  Court  is  affirmed. 

Marshall*  J.,  dissenting: 

The  question  presented  and  decided  in  this 
•case,  stated  plainly,  is  as  follows:  Where  hus- 
band and  wife  are  divorced  and  the  custody 
-of  their  minor  child  is  left  with  the  mother  till 
it  arrives  at  the  age  of  ten  years,  the  legal  cus- 
tody then  passes  to  the  father  by  operation  of 
law.  If,  when  the  latter  period  arrives,  he  does 
all  thereafter  that  parental  affection  can  sug 
gest  to  induce  the  child  to  live  with  him,  stop- 
ping short  only  of  using  force  or  legal  author- 
ity to  accomplish  that  result,  yet  the  child, 
through  stronger  natural  attachment  for  the 
mother,  or  induced  by  her,  or  from  both  causes 
combiued,  shall  remain  with  tbe  mother  by 
her  consent,  and  she  makes  no  claim  to  com- 
pensation in  advance  for  supporting  the  child 
or  durinff  the  time  of  such  support,  and  knows 
that  the  father  desires  to  control,  educate,  and 
maintain  the  child  in  his  own  way,  can  the 
mother  maintain  an  action  against  the  father 
for  her  services  in  maintaining  sucb  cbild  dur- 
iud  the  time  the  legal  custody  was  in  the  lat- 
ter? My  brethren  have  answered  this  ques- 
tion in  the  affirmative.  The  grounds  upon 
which  the  decision  is  placed.  I  am  not  able  to 
•discern  with  certainty.  Allusions  are  made 
to  the  moral  and  legal  duty  of  a  father  to 
maintain  his  child,  with  which  all  concur,  but, 
obviously,  that  mere  duty  is  one  enforceable 
-only  by  the  public.  In  an  action  by  a  private 
dndividual  such  duty  is  only  a  circumstance  to 
be  considered  in  determining  whether  contract- 
ual relations,  express  or  implied,  exist  be- 
tween the  parlies.  Many  cases  are  cited  by 
my  brethren  where  there  was  an  application 
for  support  of  a  child,  made  in  a  divorce  ac- 
tion, granted,  and  sustained  on  appeal,  on  the 
ground  of  parental  dutv,  but  such  is  not  this 
action.  The  citations  io  not  touch  the  ques 
lions  here.  Nevertheless  in  substantially  all 
of  the  well  considered  cases  cited,  it  is  held 
that  compensation  in  such  instances  can  go 
only  for  future,  not  for  past  support.  Thfrmas 
T.  fhomas,  41  Wis.  229:  Courtright  v.  Covrt 
rights  40  Mich.  683;  Rfirmey  v.  Ramsey,  121 
Ind.  215.  6  L.  H.  A.  682.  Cases  are  cited  to 
the  effect  that  ax^ause  of  action  accrues  to  the 
person  who  furnishes  support  to  a  child  where 
the  father  omits  to  do  so,  merely  because  of 
the  moral  and  legal  duty  of  the  parent  and  a 
failure  on  his  part  to  compel  the  child's  obe- 
dience to  his  authority.  That  appears  to  be  the 
theory  my  brethren  have  adopted.  The  prec- 
-edenis  for  that  are  instances  where  courts 
have  seemingly  lost  sight  of  the  distinction  be- 
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tween  duty  to  the  child  which  the  public  may 
enforce,  and  duty  as  evidence  of  a  contract, 
that  a  private  party,  privy  thereto,  may  en- 
force  by  personal  action  at  law.  Man's  hu- 
manity for  children  and  melting  tenderness 
for  their  welfare,  one  of  the  most  admired  and 
admirable  sides  of  human  character,  has  ap- 
parently operated,  at  times,  to  swing  even 
courts  away  from  that  safe  anchorage  in  the 
law,  that  personal  obligations,  enforceable  by 
personal  actions  inter  partes,  rest  solely  on 
contract  That  principle,  rigidly  adhered  to, 
is  the  best  protection  of  us  all.  Any  departure 
from  it,  for  any  cause,  is  fraught  with  aanger. 
I  am  warranted  in  believing  that  the  deci- 
sion here,  as  stated,  is  based  on  tbe  natural  and 
legal  obligation  to  support  tbe  cbild,  not  on 
contract,  because  tbe  most  prominent  authori- 
ties cited  and  quoted  from  by  my  brethren  in 
support  of  the  decision  are  instances,  in  my 
judgment,  that  come  within  tbe  observation 
made  at  the  close  of  the  last  paragraph,  as  evi- 
denced by  tbe  subsequent  history  of  the  ques- 
tion under  discussion  in  the  courts  where  such 
decisions  were  rendered.  The  first  is  Pretz- 
inger  v.  Fretzinger,  45  Ohio  St.  458.  There 
the  divorce  was  granted  on  application  of  the 
wife  for  fault  of  the  husband.  The  custody 
of  the  child  was  awarded  to  the  mother  with- 
out provision  for  its  support.  Subsequently 
the  divorced  wife  brought  suit  against  the 
father  to  recover  for  the  support  of  the  child, 
and  her  action  was  sustained  solely  upon  the 
ground  that  the  obligation  of  the  father  was 
primary,  continuous  and  absolute,  and  not  af- 
fected by  divorce.  The  same  reasoning  was 
indulged  in  as  that  leading  up  to  the  decision 
here.  It  was  decided  in  1887.  In  1895,  in 
Fulton  V.  Fulton,  52  Ohio  St.  229.  29  L.  R.  A. 
678,  the  same  question  was  again  presented, 
except  the  divorce  was  granted  for  fault  of 
the  wife.  It  was  held  that  there  could  be  no 
recovery  in  tbe  absence  of  an  obligation  grow- 
ing out  of  a  contract,  express  or  implied.  The 
court  said,  in  effect,  that  while  the  relations  of 
tbe  parties  to  the  child  were  not  changed,  their 
relations  and  obligations  to  each  other  were 
the  same  as  that  of  stransrers,  and  that  no  re- 
covery could  be  had  without  showing  a  re- 
quest'from  tbe  father  to  support  the  child,  or 
a  promise  to  pay  for  such  support;  that  the 
circumstance  of  the  child's  staying  with  its 
mother  was  so  explained  by  the'  natural  rela- 
tions existing  between  them  as  not  to  leave  ^ny 
room  for  implication  that  there  was  a  contract 
relatiop  between  the  father  and  the  mother  in 
respect  to  the  support  of  the  child.  True,  the 
court  instead  of  directly  overruling  Fretzinger 
V.  Fretzinger,  45  Ohio  St.  458,  distinguished 
tbe  two  cases  by  saying  that  tbe  divorce  in  the 
former  was  for  faiilt  of  tbe  husband,  in  tbe 
latter  for  fault  of  the  wife;  but  that  was  mani- 
festly an  explanation  that  entirely  failed  to  ex- 
plain. Tbe  right  to  recover,  so  far  as  it  could 
be  sustained  on  moral  and  legal  duty,  did  not 
change  in  any  respect  by  the  circumstance 
that  the  divorce  was  granted  for  the  fault  of 
the  wife.  In  both  cases  the  divorced  husband 
and  wife  were  strangers  to  each  otber.  The 
learned  and  very  able  court  would  have  made 
a  more  orderly  retreat  from  its  early  position 
by  saying  that  it  was  based  upon  a  wrong 
principle,  for  the  two  cases  are  manifestly  in- 
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coDsistent,  and  the  result  of  trying  to  harmo- 
nize them  presents  the  appearance  ordinarily 
observed  when  the  effort  is  made  to  preserve 
consistency  by  trying  to  harmonize  things  that 
are  diametrically  opposed  to  each  other. 

Again,  in  Stanton  v.  Willson,  3  Day,  87,  8 
Am.  Dec.  255,  decided  in  1808,  that  court  held 
that  the  divorced  wife  could  recover  for  the 
support  of  the  child  because  of  the  fact  that 
prior  to  the  divorce  he  abandoned  it  and  his 
conduct  compelled  the  court  to  place  its  cus- 
tody with  the  mother  suits  guardian;  that  by 
reason  of  the  facts  she  could  contract  debts 
for  the  support  of  the  child  after  the  divorce, 
while  she  had  the  legal  custody  of  it  without 
any  provision  for  its  support,  without  consent 
of  the  father,  upon  the  principle  that  when  a 
person  forces  his  wife  from  his  home  he  is  lia- 
ble to  the  stranger  to  whom  she  is  thus  com- 
pelled to  resort  for  necessaries.  The  case  has 
very  little  bearing  on  this  one.  Here  t|ie  cus- 
tody of  the  child  was  in  the  father;  his  resi- 
dence with  the  mother  was  not  by  order  of  the 
court,  or  because  abandoned  or  compelled  to 
leave  the  paternal  roof,  but  because  he  pre- 
ferred the  society  of  his  mother,  and  the  mother 
invited  and  induced  it,  by  her  conduct,  against 
the  wishes  of  the  father.  Manifestly  the  case 
should  not  be  considered  as  authority  under 
the  circumstances.  But  treat  this,  for  the 
sake  of  argument,  as  a  case  where  there  was 
an  abandonment  of  mother  and  child  before 
the  divorce,  so  that  the  court,  in  its  discretion, 
placed  the  custody  of  the  child  with  the  mother 
as  a  matter  of  necessity,  but  without  provision 
for  compensation  for  its  support,  and  we  then 
have,  substantially,  Fineh  v.  Finch,  22  Conn. 
411,  decided  in  1855,  cited  in  the  opinion  of 
the  court,  but  unfortunately,  the  part  of  the 
opinion  relied  upon,  which  refers  approvingly 
to  Stanton  v.  Willson,  8  Day,  87,  8  Am.  Dec. 
255,  is  from  the  dissenting  opinion  of  Justice 
Ellsworth,  while  the  rule  of  the  early  case,  in 
the  opinion  of  the  court  by  Chief  Justice 
Church,  one  of  the  most  eminent  jurists  that 
has  graced  the  bench  of  that  court,  was  ex- 
pressly disapproved.  The  contention  was  that 
because  of  the  duty  the  father  owed  to  the 
child,  the  mother  who  supported  it  could  her- 
self enforce  that  duty  by  recovering  compensa- 
tion for  her  services  in  a  direct  aciion  for  that 
purpose.  In  deciding  the  case,  the  court  said, 
in  effect,  that  the  question  is  not  what  are  the 
reciprocal  rights  of  the  children  and  parents 
as  respects  each  other,  but  what  are  the  duties 
as  between  themselves;  that  a  divorce^  wife 
who  has  taken  the  children  from  the  father 
stands  in  no  more  favorable  position  to  re- 
cover for  their  support  than  a  stranger;  that 
the  mere  moral  duty  to  support  is  not  suffi- 
cient to  support  a  promise,  and  that  nothing 
short  of  a  contract,  express  or  implied,  will 
warrant  a  recovery.  Speaking  of  the  claim 
made,  that  the  difficulties  which  broke  up  the 
home  and  led  to  the  divorce  and  award  of  the 
custody  of  the  child  to  the  wife  should  be  held 
sufficient  to  support  a  contract  obligation  to 
pay  for  the  necessary  support  of  the  child  (the 
theory  mentioned  by  my  brethren  in  support 
of  the  decision  here),  the  court  said,  ''Stanton 
V.  Willson  is  the  only  case  that  we  know  of  in 
which  such  a  claim  has  ever  been  sustained." 

From  the  foregoing  we  might  proceed  at 
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great  length  to  review  the  authorities,  substan- 
tially all  in  accord,  as  I  read  them,  that  no 
recovery  can  be  had  in  a  case  like  this,  except 
upon  a  contract  obligation,  and  that  the  doc- 
trine is  elementary  that  mere  moral  or  legal 
duty  as  between  parent  and  child,  or  the  parent 
and  the  public,  constitutes  no  foundation  for 
the  liability,  nor  is  it  material  at  all  except  as 
a  circumstance  from  which  a  promise  may  be 
inferred;  and  that  such  inference  cannot  arise 
when  in  fact  repelled  by  the  proof  that  the 
father  was  anxious  and  willing  to  support  his 
child  and  was  prevented  from  doing  so  bv  the 
conduct  of  the  child,  or  the  mother,  or  both, 
as  in  this  case.  Says  Lord  Abinger.  C.  B.,  in 
MoHim&re  v.  Wnghi,  6  Mees.  &  W,  482:  A 
father  who  gives  no  authority  and  enters  into 
no  contract  is  not  liable  for  goods  sold  to  bis 
infant  son.  The  mere  moral  obligation  affords 
no  in  ference  of  a  promise.  The  idea  discussed 
by  Lord  Abinger  was  that,  so  long  as  the 
father  stands  willing  to  support  his  child,  so 
that  support  is  not  of  necessity  furnished  by  t 
stranger,  he  incurs  no  obligation  to  another 
in  the  absence  of  a  contract  of  some  kind.  So 
in  Seaborne  v.  Maddy,  9  Car.  &  P.  497.  it  was 
held  that  no  one  is  bound  to  pay  another  for 
maintaining  his  children  unless  he  has  entered 
into  some  contract  so  to  do;  that  every  man  is 
to  maintain  his  own  children  as  he  himself 
shall  think  proper,  and  it  requires  a  contract 
to  enable  another  to  perform  that  duty  and 
charge  him  in  an  action.  To  the  same  effect 
is  the  entire  body  of  English  law  on  the  sub- 
ject, from  the  time  of  Blackstone  lo  the  pres- 
ent, and  to  the  same  effect  are  substantially  all 
American  authorities  as  I  read  and  understand 
them.  Cmhman  v.  Hassler,  82  Iowa.  295; 
Jackson  V.  MtUl  (Wyo.)  42  Pac,  603;  Lapwrth 
V.  Leach,  79  Mich.  16. 

The  only  question  left  is.  Is  there  any  cir- 
cumstance here  from  which  a  contract  can  be 
inferred?  It  may  be  conceded  that  slight  cir- 
cumstances will  be  sufficient,  but  I  am  unable 
to  find  evidence  of  any  such  circumstances 
preserved  in  the  record.  On  the  other  hand, 
the  circumstances  repel  all  such  inferem'e& 
In  Cushman  v.  Bossier,  82  Iowa.  295,  it  was 
held  that,  while  from  unexplained  residence 
of  a  child  with  its  mother,  the  legal  custody 
being  in  the  father,  a  contract  may  be  implied 
to  pay  the  latter  for  her  services .  when  such 
residence  is  explained  as  contrary  to  the  wish 
of  the  father,  the  inference  is  effectually  re- 
pelled. That  appears  to  fit  the  circumstances 
of  this  case  most  perfectly,  and  is  in  accord- 
ance with  reason  and  common  sense.  So  in 
LapiDorth  v.  Letneh,  79  Mich.  16,  it  was  held 
that  the  moral  obligation  is  not  sufficient  to 
support  by  inference  the  exisienoe  of  an  im- 
plied contract;  that  where  the  mother  volun- 
tarily supporis  her  child,  she  cannot  recover 
therefor  us  upon  contract.  The  idea  expressed 
by  the  court  was  that  proof  that  the  support 
was  voluntary  and  that  the  father  was  willing 
to  support  the  child  himself,  in  the  absence  of 
any  express  promise  or  circumstances  from 
which  a  promise  to  pay  for  the  support  could 
be  implied,left  no  room  for  inference  that  a  con- 
tract relation  existed  between  the  parties.  Again, 
in  Ramsey  v. Ramsey,  Vii  Ind.215.6L.R.A.  682, 
an  exceedingly  well  considered  and  instruct! y& 
c&ie,  where  the  facts  were  much  like  those  in 


1898. 


Be  ZiLLEY. 


585 


the  instant  case,  except  the  strong  evidence  of 
parental  affection  and  desire  of  the  father  for 
the  Society  of  and  privilege  to  educate  and 
support  his  child  in  his  own  way,  that  exists 
here,  did  not  exist  there,  the  court  said^in 
effect,  that  while  the  rule  that  by  mora)  and 
legal  obligation  the  dut^^  was  on  the  father, 
primarily,  to  maintain  his  infant  child  during 
the  years  of  infancv  and  tenderness,  the  rule 
must  also  be  recognized,  which  lies  at  the  very 
foundation  of  all  cases  where  a  third  person 
has  discharged  the  obligation  of  the  father, 
that  it  must  in  every  instance  be  predicated 
upon  contract,  express  or  implied,  and  that 
mere  voluntary  residence  of  the  child  with  the 
mother,  without  some  evidence  of  abandon- 
ment on  the  part  of  the  father,  is  not  sufficient 
to  show  a  promise  by  implication  to  compen- 
sate the  mother  for  keeping  the  child. 

We  hesitate  to  go  further  in  this  discussion. 
The  excuse  for  proceeding  so  far  is  the  im- 
portance of  the  question  involved,  and  the 
wide  departure  which,  in  my  judgment,  the 
decision  rendered  is  from  the  settled  rule  on 
the  subject,  I  cannot  subscribe  to  the  doc- 
trine that,  where  a  child  resides  with  its 
mother  by  choice  and  through  her  maternal 
influence  over  it.  after  the  father  has  ex- 
hausted all  the  resources  that  strong  affection 
for  hia  child  can  suggest,  to  secure  his  pres- 


ence under  the  paternal  roof,  he  can  be  held 
liable  to  the  mother  because  of  the  moral  or 
legal  obligation  to  support,  which,  under  the 
circumstances,  cannot  be  said  to  have  been 
violated  at  all,  unless  it  be  a  violation  not  to 
proceed  to  the  extreme  of  compelling  obedi- 
ence of  the  child  by  force  of  legal  proceed- 
ings. I  cannot  subscribe  to  the  doctrine  that 
a  father  can  be  held  liable  as  upon  an  implied 
promise,  when  all  the  circumstances  obviously 
repel  such  an  implication;  that  after  he  has 
done  all  above  indicated  in  order  to  be  saved 
harmless  from  the  liability  of  being  called 
upon  and  compelled  to  respond  to  a  third 
party  for  the  expense  of  supporting  his  child, 
he  must  resort  to  the  extremity  of  compelling 
the  child's  obedience.  If  such  is  the  law,  any 
disobedient  child  may  desert  his  father's  home, 
accept  support  from  another,  and  a  right  of 
action  will  thereby  accrue  to  such  other 
airainst  the  father  for  the  child's  support. 
Tne  law  has  been  held  contrary  to  such  view, 
as  I  understand  it,  for  time  out  of  mind. 
The  fact  that  the  person  furnishing  the  sup- 
port away  from  the  parental  roof  is  the  mother 
does  not  change  the  rule,  but  rather  the  moral 
obligation  of  the  mother  and  the  maternal  re- 
iHtion  to  the  child,  and  the  natural  desire  for 
his  society,  rather  repel  than  support  an  im- 
plication of  implied  contract  relations. 
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An  order  that  tlie  Ikther  pay  for  tbe  sup- 
port of  minor  children  awarded  to  the  cus- 
tody of  the  mother  without  any  provision  for 
their  maintenaooe,  by  a  decree  of  divorce,  may 
be  obtained  by  petition  in  that  case  lonor  after 
the  decree  has  become  final  and  the  mother  has 
remarried. 

(February  19, 1898.) 

APPLICATION  for  a  writ  of  review  to  re- 
verse an  order  directing  the  payment  of 
counsel  fees  in  a  proceeding  for  maintenance 
of  a  minor  child  after  divorce  proceedings. 
Writ  discharged. 
The  facts  are  stated  in  the  opinion. 
Mr.  S*  W.  Goodfellow,  for  petitioner. 

Henshaw,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  hearing  upon  an  original  applica- 
tion for  a  writ  of  review.  The  unquestioned 
facts  shown  bj  the  return  are  the  following: 
Upon  the  16th  day  of  June,  1884,  Emma  J. 


Note.— See  precedingr  case,  Rt  Zilley  (Wis.)  antt^ 
679;  and  foliowinff  case,  Gibson  v.  Gibson  (Wash.) 
po«t,  687. 
40  L.  R  A. 


McKay,  then  the  wife  of  the  petitioner  herein,. 
Angus  McKay,  obtained  a  decree  of  divorce 
from  her  husband.  The  decree  awarded  to 
her  the  care,  custody,  and  control  of  the  chil- 
dren of  the  marriage,— Hor ton  L.  McKay, 
aged  five  years,  and  Ethel  M.  McKay,  aged 
three  years.  It  contained,  however,  no  pro- 
visions for  alimony  for  the  maintenance  and 
support  of  the  minor  children.  No  appeal 
was  taken  from  this  decree,  and  it  has  long 
since  become  a  final  adiudication.  No  further 
proceeding  of  any  kind  were  had  in  that 
action  until  May  of  the  current  year,  when 
Emma  J.  McKay,  who  had  since  remarried, 
and  is  now  Emma  J.  Polastri,  filed  in  the  su- 
perior court,  and  in  the  action  in  which  tbe  de- 
cree of  divorce  was  granted,  a  petition  setting 
forth  the  decree,  the  award  to  her  of  the  care, 
custody,  and  control  of  the  children,  who  are 
still  minors,  and  averring  that  no  provision  had 
been  made  by  the  court  for  the  maintenance 
and  support  of  said  children,  prayed  an  order 
to  compel  the  defendant  in  that  action,  the  pe- 
titioner herein,  to  pay  $50  per  month  for  the 
past  support  of  each  of  said  children,  and* $50 
per  month  for  the  future  support  of  each  of  said 
children,  until  tbe  further  order  of  court. 
Upon  hearing,  and  over  the  objection  of  de- 
fendant, tbe  order  was  made.  From  this  order 
defendant  perfected  his  appeal,  therewith  giv- 
ing a  bond  to  stay  execution.  No  objection  ia 
made  to  the  form,  substance,  or  sufficiency  of 
this  undertaking.  After  perfecting  his  appeal, 
the  defendant  was  cited  to  show  cause  why 
he   should    not    be  punished    for   contempt 
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in  refusioi;  to  comply  with  the  terms  of 
tbe  order,  and  to  make  the  payments  con- 
templated therein;  and,  notwithstanding  the 
showing  made  by  him,  io  answer  to  the  cita- 
tion, that  he  had'  perfected  an  appeal  from  said 
order,  and  upon  advice  of  counsel  believed  that 
his  said  appeal,  with  its  accompanying  bond, 
operated  as  a  stay  of  all  proceedings  under 
said  order,  the  trial  court  was  about  to  pro 
nounce  him  in  contempt,  and  to  punish  him 
therefor,  when,  under  a  separate  petition  set- 
ting up  these  facts,  he  here  obtained  a  tempo- 
rary order  staying  proceedings,  and  an  alter- 
native order  to  show  cause  why  all  proceed- 
ings should  not  be  stayed  until  the  determina- 
tion of  his  appeal.  Thereupon  Emma  J.  Po- 
lastri  on  behalf  of  and  as  guardian  of  the 
minor  children,  presented  her  petition  to  the 
superior  court  in  the  action  of  McKay  against 
McKay,  setting  up  the  fact  that  the  defendant 
McKay  had  appealed  from  the  order  fixing  a 
sum  for  the  maintenance  of  the  children,  and 
that  the  sum  of  $250  attorney's  fees  and  $40 
costs  for  printing  briefs  upon  appeal  were  neces- 
sary disbursements  to  be  made  by  and  in  behalf 
of  the  minors,  to  the  end  that  they  might  prop- 
erly present  their  response  in  the  appellate 
court.  The  court  then  made  its  order  direct- 
ing this  petitioner  to  pay  the  sum  of  $250 
for  the  indicated  purposes.  The  payment  of 
I  money  contemplated  by  this  order  being  less 
than  $800,  and  thus  no  appeal  lying  there- 
from, he  sought  and  obtained  this  writ  of  re- 
view. 

The  only  question  in  this  inquiry  is  whether 
or  not  the  court  exceeded  its  jurisdiction  in 
making  the  order  under  review.  Peiilioner 
recognizes  this,  and  contends  that  the  former 
order  requiring  him  to  pay  moneys  for  the 
support  of  the  children  was  in  excess  of  juris- 
diction, and  void;  and  that,  therefore,  the  or- 
der here  under  consideration,  being  incidental 
to  and  for  the  purpose  of  enforcing  the  former 
order,  is  likewise  void.  While  a  determina- 
tion of  this  matter  in  this  proceeding  will  nec- 
essarily anticipate  one  of  the  propositions  pre- 
sented upon  appeal  from  the  order  for  main- 
tenance, which  appeal  is  now  here  pending, 
yet,  as  its  determination  is  essential  to  this  ad- 
judication, it  may  not  be  avoided  or  postponed. 
The  order  of  the  court  allowing  the  children 
$250  is  to  be  considered  as  an  order  for  the 
payment  of  money  deemed  necessary  by  the 
trial  court  to  be  furnished  the  children  for  the 
proper  defense  of  their  rights,  under  the  order 
of  maintenance.  Therefore,  if  they  are  en- 
titled to  the  money  at  all.  they  should  receive 
it  promptly,  to  accomplish  the  end  in  view, 
and  the  question  of  their  right  to  receive  it 
should  not  he  postponed  until  the  determina- 
tion of  the  very  appeal  to  defend  which  the 
money  was  declared  needful.  The  order  of  the 
court  making  provision  for  tbe  maintenance 
and  support  of  the  children  was  not  void  as 
in  excess  of  jurisdiction.     In  this  regard  the 
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circumstances  of  the  case  are  identical  with, 
and  the  order  the  same  as,  that  made  in  Wii^n 
V  Wtlaon,  45  Cal.  401,  and  upheld  as  a  pfoper 
exercise  of  the  power  of  the  court.  The  power 
of  the  court  to  make  such  orders  for  the  main- 
tenance of  minor  children,  under  petition  in 
the  action  long  after  final  decree  has  been  en- 
tered, finds  such  general  support  from  tbe  au- 
thorities that  it  may  be  said  that  the  rule  is  uni- 
form where  any  similarity  exists  in  the  codes 
or  statutes  upon  the  subject.  Thus,  in  JSew 
York,  under  provisions  similar  to  our  own, 
the  plaintiff  obtained  a  decree  in  1869  which 
gave  her  the  custody  of  the  children  of  the 
marriage,  but  which  made  no  provision  for  the 
care  of  the  children.  In  1879  she  presented 
her  petition  in  the  matter,  and  an  award  for 
the  maintenance  of  the  children  was  held  to  be 
proper.  Erkenbraeh  v.  Erkenbraeh,  96  N.  Y. 
456.  The  New  York  statute  declared:  **In 
any  suit  brought  by  a  married  woman  for  a  di- 
vorce, the  court  .  .  .  may,  during  the 
pendency  of  the  cause,  or  at  its  final  hearing, 
or  afterwards,  make  such  order  ...  for 
the  custody,  care,  and  education  of  the  chil- 
dren of  tbe  marriage,  as  may  seem  necessary 
and  proper."  etc. .  2  Rev.  Stat.  p.  148,  §  59. 
Section  138  of  our  Civil  Code  reads:  '*In  an 
action  for  divorce  the  court,  may,  before  or 
after  judgment,  give  such  direction  for  tbe 
custody,  care,  ana  education  of  the  children  of 
the  marriage  as  may  seem  necessary  or  proper, 
and  may  at  any  time  vacate  or  modify  the 
same."  The  court  of  appeals  held  that  under 
this  statute  an  order  could  be  made  after  final 
judgment  providing*  for  the  payment  of  mon- 
eys for  the  maintenance  of  the  children,  and 
that  the  payment  could  be  enforced  against  the 
father.  To  like  effect  is  the  case  of  Wa$hb%trn 
V.  Gatlin,  97  N.  Y.  623.  In  line  with  these 
authorities  may  be  cited  Holt  v.  Holt^  42  Ark. 
495;  Buekmimter  v.  Bvekmimter,  38  Vt.  248. 
88  Am.  Dec.  652:  PreUtnger  v.  Pretzinqer, 
45  Ohio  St.  452;  Plaster  v.  Plaster,  47  III.  '2«): 
2  Nelson,  Div.  &  Sep  §  981;  2  Bish.  Mar. 
Div.  &  Sep.  g§  1218,  1223.  It  is  to  be  noted 
that  the  order  here  under  consideration  being 
exclusively  for  tbe  maintenance  and  support 
of  the  children,  is  radically  a  different  order 
from  that  considered  by  this  court  in  UaweU 
V.  Boioell,  104  Cal.  45,  in  which  case  it  was 
distinctly  said  that  section  138  of  the  Civil 
Code,  and  the  rights  of  minor  children  to  main- 
tenance and  support  under  it.  were  not  before 
the  court.  It  having  been  determined  that  the 
order  for  the  maintenance  of  the  minor  chil- 
dren is  not  in  excess  of  jurisdiction  and  void, 
and  as  petitioner's  argument  in  this  case  is 
based  wholly  on  that  contention,  it  follows 
that  the  order  here  under  review  is  likewise 
not  in  excess  of  jurisdiction. 
Tlie  writ  is  therefore  discharged. 

We  concur:    Temple*  J. ;   McF»rlaad* 
J.;  Van  Fleet,  J. 
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Loueza  GIBSON,  Eegpt., 

t. 

B.  O.  GIBSON,  Impleaded,  etc.,  Appt. 

(18  Wash.  488.) 

"1  •  One  who  relied  upon  a  former  ai^udi* 
cation  of  a  matter  cannot  complain  of  a  deci- 
sion wbich  l6  to  tbe  same  effect. 

:  2»  Other  aHee^ations  in  a  petition  for 
divorce  may  be  treated  as  surplusaire  and  tbe 
action  sustained  as  one  for  tbe  maintenance 
of  a  cblld,  wben  tbe  parties  bad  been  previously 
divorced. 

.  8*  A  divorced  wife  can  maintain  an  ac- 
tion asrainst  her  former  husband  for  tbe 
maintenance  of  a  minor  cblid,  wben  tbe  father  is 
found  unfit  to  bave  tbe  custody  of  tbecbiid  and 
tbis  bas  been  awarded  to  her. 

(January  31. 1888.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Lincoln  County  in 
favor  of  plaintiff  in  a  suit  for  divorce  ana  an 
allowance  for  support  of  a  minor  child.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Myers  &  Warren,  for  appellant: 

The  court  having  found  *'that  at  the  time  of 
the  commencement  of  this  action  the  plaintiff 
and  defendant  were  not  husband  and  wife," 
it  was  error  in  the  court  to  make  any  finding 
as  to  the  fitness  of  either  party  to  have  the  care, 
custody,  or  control  of  the  child. 

The  court  has  no  more  authority  to  award 
the  custody  of  the  child  than  it  has  to  order  a 
division  of  the  defendant's  property,  when 
there  is  no  marriage. 

Keppel  V.  Keppel,  92  Ga.  606;  Davis  v.  Da- 
tis,  75  N.  Y.  221;  Brown  v.  Brown  (Va.)  24 
8.  E.  238. 

The  question  of  the  care,  custody,  and  guar- 
dianship of  the  child  was  settled  and  adjudi- 
cated in  a  former  divorce  proceeding  between 
the  same  parties,  and  it  was  therefore  res  judi- 
cata. 

Leming  v.  Sale,  128  Ind.  817;  Joab  v.  Sheets, 
99  Ind.  328;  5  Am.  &  Eng.  Enc.  Law,  p.  836; 
Stewart,  Mar.  &  Div.;  Hoffman  v.  Hoffman,  15 
Ohio  St.  427;  Wakefield  v.  Ices.  85  Iowa.  238. 

When  a  court  has  once  decided  the  question 
of  care,  custody,  and  guardianship  of  the  chil- 
dren in  a  divorce  proceeding,  the  same  is  res 
judicata,  and  binding  upon  the  parlies  until  its 
provisions  have  been  modified  by  application 
In  the  original  cause,  or  by  appeal. 

AtcNees  v.  McNeis,  97  Ky.  152:  HarMy  v. 
Lane,  66  Me.  536;  Leming  v.  Sale,  128  Ind. 
317. 

Unless  liability  is  imposed  in  a  decree  for 
divorce,  the  husband  is  not  liable  for  the  sup- 
port of  his  child  thereafter,  when  custody  is 
awarded  to  the  mother. 

Hampton  v.  Allee,  56  Kan.  461;  Cushman  v. 
Eassler,  82  Iowa,  295. 


NoTt-^See  preceding  cases.  Re  Zilley  (Wis.)  ante, 
679,  and  McKay  v.  San  Francisco  City  &  County 
Super.  Ct.  (Cat.)  ante^  585. 
40  L.  R.  A. 


Messrs.  Daviea  A  Holcomb  and  Caton» 
Martin  ft  McComb*  for  respondent: 

The  wife  may  recover  her  support  without 
even  commencing  a  divorce  suit. 

Kimble  v.  Kimble^  17  Wash.  75. 

As  the  right  to  the  custody  of  the  child  was 
put  in  issue  the  court  determined  that  question 
and  found  in  favor  of  plaintiff;  then  must  the 
court  not  take  into  consideration  the  ability  of 
tbe  parties,  father  and  mother,  to  feed,  clothe, 
and  support  the  child? 

Kimble  v.  KimbU,  17  Wash.  75. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

The  respondent,  Loueza  Gibson,  and  tbe  ap- 
pellant, B.  O.  Qibson,  were  lawfully  married 
in  tbe  year  1886,  and  they  have  one  child,  the 
fruit  of  said  marriage,  Bessie  ().  Gibson,  now 
eleven  years  of  age.  On  the  16th  day  of 
March,  1891,  the  respondent  began  an  action 
in  the  superior  court  of  Garfield  county  against 
the  appellant  for  divorce  and  the  care,  custody, 
and  control  of  their  child,  Bessie  O.  Gibson. 
On  the  15th  day  of  the  June  following  the  su- 
perior court  of  Garfield  county  rendered  a  de- 
cree in  said  cause,  in  which  the  plaintiff, 
Loueza  Gibson,  was  awarded  a  divorce  and 
the  care,  custody,  and  guardianship  of  the 
child.  Bessie  Gibson.  In  1898  a  correspond- 
}  ence  began  between  the  parties,  and  in  Febru- 
ary, 1896,  the  respondent  came  to  Lincoln 
county  to  take  up  her  residence  with  the  de- 
fendant, and  continued  to  live  with  him  until 
shortly  before  the  commencement  of  this  ac- 
tion. '  This  was  an  action  brought  by  the  re- 
spondent to  obtain  a  decree  of  divorce  from  the 
appellant,  for  the  care  and  custody  of  the 
child,  and  for  general  relief.  The  action  was 
brought  bv  the  respondent  on  the  supposition 
that  she  had  been  married  a  second  time  to  the 
appellant.  The  petition  also  asked  for  the  set- 
ting aside  of  some  alleged  fraudulent  transfers 
by  the  appellant.  The  court  found  that  the 
plaintiff  and  defendant  were  not  husband  and 
wife;  that  the  transfers  were  not  fraudulently 
made;  that  the  defendant  had  treated  plaintiff 
in  a  cruel,  inhuman  manner;  that  he  had  at- 
tempted to  strike  and  kill  her;  that  he  had 
choked  her  until  she  was  nearly  unconscious, 
and  that  he  had  scratched  her  face;  that  since 
March  24.  1897,  defendant  had  failed  to  pro- 
vide plaintiff  or  her  daughter,  Bessie,  with  any 
provisions,  fuel,  or  clothing.  The  court  also 
found  that  the  defendant  was  not  a  proper 
person  to  have  the  care,  custodv,  and  control 
of  the  said  child,  and  that  plaintiff  was  a 
proper  person  to  have  the  care,  custody,  and 
control  of  said  child,  Bessie,  and  that  the  de- 
fendant Gibson  was  the  owner  of  a  certain 
amount  of  property;  and,  as  conclusions  of 
law,  found  that  the  defendant  was  entitled  to 
a  decree  that  the  marriage  relation  did  not  ex- 
ist between  plaintiff  and  defendant,  but  that 
$160  was  a  reasonable  allowance  for  the  sup- 
port of  the  child,  Bessie  O.  Gibson,  and  the  de- 
fendant B.  O.  Gibson  was  amply  able  to  pav 
such  money  each  year;  and  the  judgment  fol- 
lowed in  accordance  with  the  conclusions  of 
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law.  From  such  judgment,  an  appeal  is 
brought  to  this  court. 

It  is  coDtended  by  the  appellant  that  the 
court  was  without  jurisdiction  in  idis  case  to 
enter  any  judgment  for  alimony;  that  it  was 
error  in  the  court  to  make  any  findings  as  to 
the  fitness  of  either  party  to  have  the  care, 
custody,  and  cohirol  of  the  child;  and  that, 
having  found  there  was  no  marriage,  the  court 
had  no  authority  to  award  the  custody  of  the 
child.  So  far  as  the  last  contention'  is  con- 
cerned, while  the  court  may  not  have  had  juris- 
diction to  make  this  award,  it  appears  from  the 
record  that  it  was  the  same  award  that  had 
been  made  by  the  court  which  tried  the  di- 
vorce case;  ana  as  the  appellant  relies  upon 
this  case  as  being  res  judicata  of  the  whole 
matter  in  controversy,  he  is  in  no  wise  injured 
by  the  order  of  the  court  in  this  case,  for  it 
leaves  'the  custody  of  the  child  where  it  was 
found. 

It  also  appears  from  the  record  of  the  former 
trial  that  it  was  found  by  the  court  in  that 
case  that  neither  of  the  parties,  Loueza  Gib- 
son or  B.  O.  Gibson,  had  any  property.  The 
pertinent  question,  and  the  one  question  that 
really  affects  appellant,  is  the  right  of  the 
court  to  enter  a  judgment  against  him  for  the 
support  of  the  minor  child,  and  the  question 
resolves  itself  into  this:  Can  a  divorced  wife 
bring  an  action  against  her  former  husband 
for  maintenance  for  a  minor  child  whose 
custody  has  been  awarded  to  her?  The  ordi- 
nary rules  in  relation  to  alimony  which  are 
discussed  largely  by  the  attorneys  in  this  case 
do  not  apply  in  an  action  for  the  maintenance 
of  a  minor  child.  There  do  not  seeni  to  have 
been  a  great  many  adjudications  on  this  par- 
ticular question,  and  the.  courts  have  differed 
somewhat  in  their  views;  but  we  think  that 
the  weight  of  authority,  as  well  as  the  better 
reasoning,  sustains  the  view  that  this  action 
for  maintenance  can  be  maintained,  and  any 
other  demands  in  the  petition  can  be  treated 
simply  as  surplusage.  The  court  in  this  case 
had  jurisdiction  of  the  subject-matter.  It  also 
had  jurisdiction  of  the  parties.  The  mainte- 
nance of  minor  children  is  a  subject  tbat  is 
especialljr  relegated  to  courts  of  chancery,  and 
while  it  is  held  in  a  case  cited  by  the  appel- 
lant, and  which  we  think  is  the  most  pertinent 
case  cited  by  him  {viz.  Eu^and  v.  Husband, 
67  Ind.  583.  83  Am.  Rep.  107).  that  "the 
awarding  to  the  mother  of  the  custody  of  her 
minor  child,  on  decreeing  to  her  a  divorce 
from  the  father,  deprives  him  of  all  right  to 
the  services  of  the  child,  and,  consequently, 
frees  him  from  all  liabiliiy  to  the  mother,  for 
the  care,  support,  and  maintenance  of  the 
child,"  still  that  was  an  action  for  debt. 
The  mother  having  supported  the  child  for 
a  given  length  of  time,  afterwards  brought 
action  against  the  father  for  the  amount  ex- 
pended. There  did  not  exist,  as  in  the  case  at 
bar,  the  actual  necessity  for  the  support  of  the 
child.  However,  we  think  that  tbe  case  was 
not  rightfully  decided.  It  was  decided  on  the 
principle  that  the  ri^ht  to  the  services  of  the 
children  and  the  obligation  to  maintain  them 
go  together;  and  that,  if  the  assignment  of  the 
custody  to  the  wife  extends  to  depriving  the 
father  of  his  claim  to  their  services,  then  he 
cannot  be  compelled  to  maintain  them.  But 
40  L.  R.  A. 


this  court  has  frequently  sustained  judgments' 
where  the  custody  of  minor  children  has  been 
awarded  to  the  mother,  and  maintenance  ad- 
judged against  the  father,  and  so  have  the 
courts  of  nearly  every  state  in  the  Union;  and, 
while  there  is  no  wrong  in  asserting  the  legal 
principle  that  the  right  to  the  services  of  the 
children  and  the  obligation  to  maintain  them 
go  together  ordinarily,  yet  the  decision  above 
cited  loses  sight  of  the  fact  that  the  right  to 
their  services  has  been  forfeited  by  the  father 
by  reason  of  his  proving  himself  recreant  to- 
the  trust  which  the  law  and  natural  duty  im- 
pose upon  him.  It  violates  our  sense  of  Jus- 
tice to  allow  a  father  to  plead  his  own  wrong 
as  an  excuse  for  relieving  himself  from  an  ob- 
ligation. Presumably  the  custody  of  the  child 
is  taken  from  him,  because  he  is  not  worthy 
of  its  care  and  custody;  and  this  doctrine  io 
effect  releases  from  an  obligation  the  unworthy 
parent,  and  imposes  an  additional  burden  upon 
the  worthy  one.  It  seems,  however,  in  thia 
Indiana  case,  that  an  allowance  had  been  made 
to  the  wife;  and  the  court  concluded  that  the 
reason  that  the  court  which  had  granted  the 
decree  did  not  render  any  judgment  for  the 
support  of  the  child  was  on  account  of  the  al- 
lowance to  the  plaintiff  of  the  sum  of  $1,500 
by  way  of  alimony.  The  court  says:  ''The 
action  for  divorce  was  one  in  which  the  plaintiff 
might,  if  her  case  warrant  it.  and  should, 
have  obtained  a  provision  for  the  support  of 
the  child,  but,  having  taken  her  decree  for  di- 
vorce, and  the  custody  of  the  child  without  any 
provision  for  its  support,  she  took  upon  her- 
self the  burden  of  its  support,  without  such 
provision,  and  cannot  now  maintain  an  action 
for  such  support."  It  will  thus  be  seen  from 
the  quotation  that  this  reason  would  not  ap- 
ply in  this  case,  for  the  findings  of  the  court 
show  that,  at  the  time  the  decree  of  divorce 
was  granted,  neither  of  the  parties  had  any 
property;  consequently,  it  would  have  been 
impossible  for  the  respondent  to  have  obtained 
this  right  in  that  action.  But,  under  the  find- 
ings of  the  court,  the  conditions  and  circum- 
stances of  the  parties  have  changed;  and  it  is  a 
well-established  rule  of  law,  and,  we  think  un- 
contradicted, that  the  maintenance  of  children 
is  a  matter  which  the  court  can  adjudicate  at 
different  times  during  the  minority  of  the 
child.  Mr.  Bishop,  in  his  .work  on  Marriage, 
Divorce,  and  Separation  (vol.  2.  §  1228),  in 
noticing  this  question,  ssys:  ''But  it  was  his 
own  wrong  that  deprived  him  of  the  custody. 
And  it  is  fundamental,  equally  in  our  law  and 
in  natural  reason,  that  no  one  can  cast  off  an 
obligation  by  refusing  to  keep  it,  or  any  duty 
by  any  evil  doing.  Therefore  a  better- reason^ 
case  holds  that  the  duty  of  support  'is  not  to 
be  evaded  by  the  husband's  so  conducting 
himself  as  to  render  it  necessary  to  dissolve 
the  bonds  of  matrimony,  and  give  to  the 
mother  the  custody  and  care  of  the  infant  off* 
spring.  It  is  not  the  policy  of  the  law  to  de- 
prive children  of  their  rights  on  account  of  the 
dissensions  of  their  parents,  to  which  they  are 
not  parties,  ctr  to  enable  the  father  to  convert 
his  own  misconduct  into  a  shield  againt  pa- 
rental liability.'"  And  in  Pretzinffer  v.  Pretz- 
inger,  45  Ohio  St,  452.  it  was  held  that  **the 
obligation  of  the  father  to  provide  reasonably 
for  the  support  of  his  minor  child,  until  the 
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latter  is  in  a  condition  to  provide  for  his  own 
support,  is  not  impaired  by  a  decree  which  di- 
vorces the  wife  a  vinculo,  on  account  of  the 
husband's  misconduct,  gives  to  her  the  cus- 
tody, care,  and  nurture  of  the  child,  and  al- 
lows her  a  sum  of  money  as  alimony,  but  with 
no  provision  for  the  child's  support.  The 
mother  may  recover  a  reasonable  compensa- 
tion from  the  father,  for  necessaries  furnished 
by  her  to  the  child  after  such  decree,  and 
may  maintain  an  original  action  for  such  com- 
pensation against  the  father,  in  a  court  other 
than  that  in  which  the  divorce  was  granted." 
It  will  be  seen  that  this  case  squarely  sustains 
the  judgment  for  maintenance  in  the  case  at 
bar.  In  fact,  the  case  at  bar  is  stronger  than 
the  case  cited;  for  in  the  latter  the  wife  had 


been  allowed  a  sum  of  money  as  alimony,  but 
in  this  case  no  alimony  had  been  awarded. 
In  Covrtright  v.  Covrtright,  40  Mich.  683. 
which  was  an  action  brought  for  divorce,  it 
was  held  that  "the  parental  duly  of  giving  per- 
sonal care  and  protection  to  children  is  distinct 
from  the  duty  to  support  them,"  and  that  ''a 
father  is  under  legal  obligation  to  provide  for 
the  support  of  his  children,  even  if  they  re- 
main with  their  mother  after  her  divorce;  and 
as  against  the  public  and  the  children  he  can- 
not escape  the  duty." 

The  judgment  will  be  affirmed. 

Scott»  Ch.   J.,  and    Anders,  Gordon, 

and  Reavist  JJ.,  concur. 

Rehearing  denied. 
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Morris  SELLERS,  Appt,  I 

V.  I 

HOWARD  GREER. 

(172  111.  549.) 

1.  Acceptance  of  a  contract  by  aesentiDiir 
to  its  terms,  holding  it  and  actlnsr  upon  it,  may 
be  equivalent  to  a  formal  execution  by  one  who 
did  not  sign  it. 

2.  A  contract  between  persons  who  are 
equal  owner*  of  all  tlie  stock  of  a  cor- 
poration except  two  shares,  of  wliioh  one  is  con- 
trolled by  each  of  them,  by  which  they  assume 
to  divide  and  dispose  of  the  property  of  the  cor- 
poration, is  not  obligatory  upon  the  corporation. 

3*  Specific  performance  will  not  be 
g^ranted  in  favor  of  a  person  who  knew  when 
the  contract  was  made  that  the  other  party  had 
no  authority  to  dispose  of  the  property  which  it 
assumed  to  dlspoee  of. 

(April  21, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court.  First  District,  re- 
versing a  decree  of  the  Superior  Court  for 
Cook  County  in  favor  of  defendant  in  a  suit 
to  enforce  specific  performance  of  a  contract 
to  transfer  certain  property.    Reversed. 

Statement  by  CraifiTt  J*  •' 

This  was  a  bill  for  specific  performance, 
brought  by  Howard  Greer  against  Morris  Sel- 
lers, in  the  superior  court  of  Cook  county. 
The  cause  proceeded  to  a  hearing  on  the 
pleadin&^s  and  evidence,  and  the  court  entered 
a  decree  dismissing  the  bill.  To  reverse  the 
decree  Greer  appealed  to  the  appellate  court, 
-where  the  decree  was  reversed,  and  the  cause 
remanded  for  the  purpose  of  allowing  Greer  to 
recover  such  damages  as  he  may  have  sus- 
tained on  account  of  the  failure  of  Sellers  to 
perform  the  contract.  To  reverse  the  judg- 
ment of  the  appellate  court,  Sellers  appealed 
to  this  court. 

Upon  looking  into  the  record  it  appears  that 
Morris  Sellers  and  Howard  Greer  had  been  as- 
sociated together  in  the  business  of  manufac- 
turing railroad  supplies  for  several  years  prior 


None— For  sole  ownership  of  stock  of  corpora- 
tion, see  note  to  Louisville  Bkg.  Co.  v.  Eisenman 
Bros.  8c  Co.  (Ky.)  19  L.  R.  A.  tf84:  Parker  v.  Bethel 
Hotel  Co.  (Tenn.)  81 L.  R.  A.  706. 
40L.  R.A. 


to  1891.  In  June,  1891,  they  formed  a  corpo- 
ration under  the  laws  of  this  state,  and  adopted 
the  name  of  Morris  Sellers  &  Co.,  Incorporated. 
The  capital  stock  of  the  corporation  was  fixed 
at  $100,000,  each  share  being  of  the  par  value 
of  $100,  and  499  shares  were  subscribed  for 
and  owned  by  Morris  Sellers  and  Howard 
Greer,  respectively,  each  owning  that  number 
of  shares  from  the  formation  of  the  corpora- 
tion to  the  time  of  filing  the  bill.  The  remain- 
ing two  shares  were  owned  by  John  M.  Sel- 
lers and  Paul  E.^  Greer,  who  were  sons  of  said 
principal  stockholders,  each  owning  one  share. 
No  money  was  paid  by  any  of  the  stockhold- 
ers for  their  stock.  The  500  shares  belonging 
to  Sellers  and  his  son  were  paid  for  by  turning 
over  the  plant  and  their  interest  in  certain 
patents  to  the  corporation,  and  the  500  shares 
issued  to  the  Greers  were  paid  for  by  turning 
over  their  interest  in  certain  patents  controlled 
by  them.  All  four  of  the  above  named  parties 
were  stockholders  and  directors.  Morris  Sel- 
lers acted  as  president  and  treasurer,  and  bad 
charge  of  the  office  and  financial  department 
of  the  concfern.  Howard  Greer  was  secretary 
and  manager,  or  superintendent,  and  had 
charge  of  the  factory  and  manufacturing  de 
partment  of  the  business. 

After  the  organization  of  the  corporation  it 
did  a  fair  business,  and  its  management  and 
success  seemed  to  have  been  satisfactory  to  the 
parties  interested  until  the  latter  part  of  1894, 
when  trouble  arose  between  the  two  principal 
stockholders  in  regard  to  the  management  of 
the  business.  Greer  made  an  offer  to  purchase 
the  Sellers  interest,  but  the  offer  was  not  ac- 
cepted. Negotiations  continued,  however,  be- 
tween the  parties  until  September  4,  1894, 
when  Morris  Sellers  inade  a  written  proposition 
to  buy  out  Greer.  The  proposition  was  writ- 
ten and  executed  by  Morris  Sellers  and  by  him 
delivered  to  Greer.    It  was  as  follows: 

Outline  of  proposition  between  Howard 
Greer  and  Morris  Sellers:  Greer  to  take  all  of 
the  Greer  patents  and  all  of  the  special  ma- 
chinery attached  to  punching  machines,  all 
other  appliances  belonging  to  the  making  of 
spikes;  he  surrendering  all  of  his  stock  in  M. 
S.  &  Co.  and  to  furnish  M.  S.  &  Co.  complete 
set  of  templets  for  splices;  M.  S.  &  Co.  to  loan 
i  machine  No.  4  for  six  mo.  and  pay  Howard 
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Greer  $1,800  towards  a  new  machine  for  cut- 
ting spikes;  Howard  Greer  to  fill  all  of  the 
present  orders  so  far  as  the  material  now  on 
hand  will  complete.  This  agreement  to  be  put 
in  proper  form  at  as  early  a  date  as  possible, 
pending  the  return  of  the  company's  att'y  to 
draw  up  the  necessary  releases,  etc. 

Morris  Sellers.  Tuesday,  Sept.  4,  1894. 
The  bill  alleged  and  the  evidence  tended  to 
prove  that  the  Greer  mentioned  in  the  proposi- 
tion was  appellee,  and  the  letters  '*M.  8.  &Co." 
meant  and  referred  to  the  corporation  known 
as  Morris  Sellers  &  Co. 

Messrs.  Ijoesch  Brothers  and  Howell* 

for  appellant: 

The  superior  court  did  not  obtain  jurisdic- 
tion in  this  suit  to  decree  specific  performance 
of  the  outline  of  proposition,  or  to  award  dam- 
ages because  of  appellant's  inability  to  per- 
form, for  ihe  following  reasons: 

a.  Said  proposition  is  not  a  contract  because 
it  does  not  purport  to  bind  appellant  and  con- 
tains no  binding  promise  by  him.  The  con- 
tract must  be  complete,  definite,  and  certain 
in  its  terms  and  limitations. 

Hamilton  v.  Harvey,  121  111.  469;  Lawson, 
Contr.  §  10;  3  Pom.  Eq.  Jur.  §  1405;  Clipson 
V.  Villars,  151  III.  165;  Shtniers  ▼.  Warrick, 
153  111.  355:  Dintleman  v.  Qilbert,  140111.  597; 
2*^  Am.  &  Eng.  Enc.  Law.  pp.  1002-1012.  and 
notes. 

b.  The  proposition  lacks  mutuality  and  could 
not  have  been  enforced  against  appellee  at 
law  or  in  equity.  The  contract  must  be 
mutual  in  its  obligation  and  its'  remedy. 

3  Pom.  Eq.  Jur.  §  1405;  Hamilton  v.  Harvey, 
121  111.  473;  Lawson,  Contr.  §  472;  WolUnsak 
V.  Briggs,  20  111.  App.  50;  Winter  v.  Trainer, 
151  111.  191;  Tink  v.  Walker,  148  111.  284;  22 
Am.  &  Eng.  Enc.  Law,  p.  1019;  Lear  v. 
Chxmteau,  23  III.  39. 

c.  The  proposition  shows  upon  its  face  that 
the  subject-matter  was  the  property  of  a  cor- 
poration, and  not  of  appellant,  and  that  the 
consent  of  the  corporation  thereto  and  a  new 
contract  by  the  company  was  a  prerequisite; 
all  which  appellee  knew  when  he  filed  his 
original  bill. 

Hurlbut  V.  Kantzler,  112  111.482;  Doan  v. 
Mauzey,  33  111.  227;  Stickney  v,  Ooudy,  132 
m.  218;  3  Pom.  Eq.  Jur.  §  1405,  and  note  p. 
460;  Hatch  v.  Cobb,  4  Johns.  Ch.  559;  Kemp- 
shall,  Y.  Stone,  5  Johns.  Ch.  193;  Harrison  v. 
Polar  Star  Lodge,  JSo.  652,  116  111.  279. 

d.  It  appears  from  the  proposition  and  the 
testimony  relating  to  the  time  of  its  beinff 
given,  that  the  subject-matter  was  not  appel- 
lant's property.  The  proposition  is  incom- 
plete, uncertain,  and  indefinite,  and  incapable 
of  specific  enforcement,  and  its  enforcement 
by  a  decree  for  damages  would  be  harsh  and 
inequitable. 

Barrett  v.  Qdsingei',  148  111.  98;  Hamilton 
V.  Harvey,  121  111.  469;  Winter  v.  Trainor, 
151  111.  191;  Tivk  v.  Walker,  148  III.  234; 
Stone  V.  Pratt,  25  111.  25;  3  Pom.  Eq.  Jur. 
§  1405. 

Equity  may  enforce  but  not  make  agree- 
ments. 

22  Am.  &  Eng.  Enc.  Law,  p.  982;  Lombard 
V.  GMeago  Sinai  Congregation,  75  111.  271. 

Where  the  formal  contract  is  to  be  executed 
before  the  preliminary  contract  is  to  be  effec- 
40L.U.  A. 


tive,  then  no  action  will  lie  until  the  execution 
of  such  formal  contract.  t  .js* 

Hussey  v.  Home- Payne,  L.  R.  4  App.  Cas. 
811;  Commercial  Telegram  Co.  v.  iSmith.  47 
Hun,  494;  Bourne  v.  Shapleigh,  9  Mo.  App.  64; 
Methudy  v.  Ross,  10  Mo.  App.  101, 81  Mo.  481. 

The  action  of  appellee  (after  filing  bill  in 
this  cause),  in  filing,  as  a  stockholder,  bill  of 
complaint  against  Morris  Sellers  &  Co.,  incor- 
porated, to  have  said  corporation  dissolved, 
and  in  having  a  receiver  appointed  who  took 
charge  of  and  sold  the  chattels  and  letters 
patent  generally  described  in  the  outline  of 
proposition,  bars  him  from  any  relief  in  this 
suit. 

Stone  V.  Pratt,  25  111.  25;  Pom.  Spec.  Perf. 
§§  178,  301;  3  Pom.  Eq.  Jur.  §  1405,  and  note 
1,  p.  449;  Rutland  Marble  Co.  v.  Ripley,  10 
Wall.  339,  357,  19  L.  ed.  955,  961;  KnatehbuH 
V.  Qrueber,  1  Madd.  153;  3  Meriv.  124;  6  Eng- 
lish  Ruling  Cases,  668,  and  note. 

Messrs.  Jones  &  Stronep»  for  appellee: 

If  the  allegations  of  the  bill  are  proved  the 
praver  thereof  must  be  granted. 
'  The  specific  performance  of  an  agreement, 
relating  to  personal  property,  such  as  the  one 
in  this  cause,  has  been  held  to  be  good,  in 
numerous  instances. 

22  Am.  &  Eng.  Enc»  Law,  ^  e,  p.  994; 
Whitney  v.  Burr,  115  III.  289;  1  Pom.  Eq. 
Jur.  §  237,  p.  246. 

It  is  not  necessary  for  the  party  to  whom  the 
contract  is  addressed  to  accept  it  in  writing,  if  it 
is  signed  by  one  of  the  parties  and  acted  on  by 
the  other.  Under  these  circumstances  It  is  lu 
binding  as  if  signed  by  both  parties. 

Vogel  V.  Pekoe,  157  111.  839,  30  L.  R.  A.  491; 
Johnson  v.  Dodge,  17  111.  442. 

Craig,  J.,  delivered  the  opinion  of  the 
court: 

The  two  following  grounds  are  relied  upon 
by  counsel  for  appellant,  in  the  argument,  to 
reverse  the  judgment  of  the  appellate  court: 
"We  claim,  firsfly,  that  the  proposition  is  not 
a  contract  binding  upon  appellee  or  upon  ap- 
pellant; that  it  lacks  mutuality:  that  the  sub- 
ject-matter was  the  property  of  a  corporation, 
and  not  of  either  of  the  parties  named  in  the 
proposition;  that  appelle  is  in  no  wise  bound, 
and  so  acted  as  not  to  legally  bind  himself,  in 
terms,  to  said  proposition;  that  it  was  made 
under  such  circumstances  that  it  was  not,  and 
was  not  intended  to  be,  a  complete  or  binding 
contract  or  agreement  upon  either  appellant  or 
appellee;  hence  its  specific  enforcement  was 
not  only  impossible,  bat  if  attempted  by  way 
of  assessment  of  damages  upon  appellant,  as 
the  appellate  court  seeks  to  do,  would  contra- 
vene equitable  principles.^  Secondly,  that,  if 
all  these  points  are  negatived,  appellee  has  yet 
barred  himself  of  all  relief  In  equity  by  his 
own  inequitable  conduct.** 

It  will  be  observed  that  appellee  did  not  sign 
the  contract,  and  hence  it  is  contended  that 
the  contract  is  not  mutual.  It  appears,  bow- 
ever,  that  the  contract  was  delivered  by  Mor- 
ris Sellers,  appellant,  to  appellee,  on  the  day  it 
was  executed,  and  appellee  accepted  the  con- 
tract and  agreed  to  its  terms  and  conditions. 
The  acceptance  of  the  contract  by  appellee  as- 
senting to  its  terms,  holding  it  and  acting  upon 
it  as  a  valid  instrument,  may  be  regarded  as 
equivalent  to  Its  formal  execution  on  his  part. 
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as  held  by  this  court  in  Johnson  v.  Dodge,  17 
111.  442,  and  Vogel  v.  Pdcoe,  157  111.  339,  30  L. 
R.  A.  491. 

But  it  is  said  the  subject-matter  of  the  con- 
tract was  the  property  of  a  corporation,  and 
not  of  either  of  the  parties  named  therein,  and, 
as  the  corporation  never  executed  or  ratified 
the  contract,  it  cannot  be  enforced  in  a  court 
of  equity.  Of  the  1,000  shares  of  capital  stock 
of  the  corporation  Greer  and  Sellers  owned 
equally  the  entire  amount  except  two  shares, 
which  were  held  in  the  names  of  the  respective 
sons  of  the  two  parties.  These  sons  never 
paid  anything  for  the  stock  placed  in  their 
names,  and  were  mere  nominal  shareholders, 
and  the  only  inference  to  be  drawn  from  all 
the  evidence  is  that  the  two  shares  were  placed 
in  their  names  in  order  that  the  concern  might 
have  a  sufficient  number  of  stockholders  to 
make  up  a  board  of  directors.  In  the  man- 
.  agementof  the  affairs  of  the  concern,  whatever 
was  done  by  Greer  was  assented  to  by  his  son, 
and  whatever  action  was  taken  by  Sellers  was 
approved  by  his  son.  As  between  the  appel- 
lant and  appellee,  they  may  be  regarded  as 
owners  of  the  property  named  in  the  contract, 
and  any  contract  which  they  may  have  made 
in  regard  to  the  property  may,  as  between 
them,  be  enforced  in  a  court  of  equity. 

But  it  is  said  that  the  proposition  was  not 
intended  to  be  a  complete  and  binding  con- 
tract. There  is  nothing  appearing  on  the  face 
of  the  contract,  nor  is  there  anything  in  the 
evidence  introduced  on  the  hearing,  which  will 
sustain  that  position.  The  contract  is  definite 
and  specific  in  regard  to  what  was  to  be  done 
by  each  of  the  parties.  By  the  contract  Greer 
was  to  do  three  things:  First,  he  was  to  sur- 
render all  of  his  stock  in  the  Morris  Sellers  & 
Co.  establishment;  second,  he  was  to  furnish  a 
complete  set  Of  templets  for  splices;  third,  he  was 
to  fill  all  of  the  present  orders,  so  far  as  the 
material  then  on  hand  would  permit.  From 
the  terms  of  the  contract  there  could  be  no  un- 
certainty or  doubt  in  regard  to  what  Greer  was. 
required  to  do  in  order  to  comply  with  the 
contract.  As  to  Sellers,  he  was  required  by 
the  contract  to  deliver  over  to  Greer  all  of  the 
Greer  patents,  and  what  was  meant  by  Greer 
patents  was  well  understood  by  both  parties. 

It  is  true  that  Morris  Sellers  and  Howard 
Greer  owned  all  of  the  stock  of  the  corporation 
except  two  shares,  which  belonged  to  their 
sons.  But  did  this  fact  confer  upon  them,  or 
either  of  them,  the  power  to  sell  the  corporate 
property?  It  is  conceded  that  the  patents  and 
all  the  other  property  named  in  the  contract  in 
question  belonged  to  the  corporation  Morris 
Sellers  &  Co.,  and  the  question  presented  is 
whether  Morris  Sellers  and  Howard  Greer,  two 
of  the  stockholders,  without  the  consent  or 
authority  of  the  corporation  Morris  Sellers  & 
Co.,  had  the  right  to  divide  the  corporate 
property  between  themselves,  or  to  sell  it,  as  was 
attempted  to  be  done  by  the  contract  in  ques- 
tion. A  corporation  is  an  artificial  being  cre- 
ated by  law,  clothed  with  certain  powers.  It 
acts  through  its  board  of  directors  and  officers. 
Its  property  is  not  subject  lo  the  control  or 
disposition  'of  its  members  or  stockholders. 
They  have  no  power  to  sell  or  encumber  the 
corporate  property.  A  reference  to  a  few  au- 
thorities will  fully  sustain  what  has  been  said. 

In  2  Cook,  Stock  &  Stockholders,  3d  ed. 
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§  709.  it  is  said:  ''The  stockholders  cannot 
enter  into  contra<?t8  with  third  persons.  Con- 
tracts between  the  corporation  and  third  per- 
sons must  be  entered  into  by  the  directors,  and 
not  by  the  stockholders.  The  corporation,  in 
such  matters,  is  represented  by  the  former, 
and  not  by  the  latter.  Such  is  one  of  the  main 
objects  of  corporate  existence.  To  the  director* 
are  given  the  management  and  formation  of 
corporate  contracts.  The  stockholders  cannot,, 
in  meeting  assembled,  bind  the  corporation  by 
their  contracts  in  its  behalf.  Although  one 
person  owns  a  majority  of  the  stock,  or  all  of 
it,  or  all  but  two  shares,  he  does  not  in  conse- 
quence thereof  acquire  the  right  to  act  for  th& 
corporation,  or  as  the  corporation,  independ- 
ently of  the  directors.  One  person  may  own 
all  the  stock,  and  yet  the  existence,  relations, 
and  business  methods  of  the  corporation  con- 
tinue. A  single  stockholder  cannot  make  a 
contract  for  and  in  the  name  of  the  corporation 
which  shall  have  any  binding  force  or  validity,, 
except  by  subsequent  rHtiflcation  or  adoption 
in  the  regular  manner." 

In  Allemong  v.  Simmons^  124  Ind.  199,  it 
was  attempted  to  hold  a  corporation  liable  on 
a  contract  made  by  one  Crawford,  who  was  a 
director  and  owner  of  five  sixths  of  the  stock 
of  the  corporation.  In  disposing  of  the  ques- 
tion the  court  said:  *  'It  is  true,  Crawford  was- 
one  of  the  directors  of  the  company,  and  held 
a  majority  of  the  stock,  but  the  existence  of 
these  facts  conferred  upon  him  no  power  to 
make  contracts  for  the  corporation.  It  could 
only  be  bound  by  the  action  of  its  board  of 
directory;  the  board  could  have  conferred  on 
Crawford  this  power,  but  there  was  no  evi- 
dence that  it  had  done  so.  Crawford,  as  one 
of  the  directors,  had  no  more  authority  or 
power  than  any  other  director.  The  board 
consisted  of  five  members;  and  three  consti- 
tuted a  quorum,  less  than  three  couid  make  no 
binding  contract  for  the  corporation.  .  .  . 
The  contract  which  Simmons  and  Ayleshlre 
executed  with  Crawford  was  the  mere  personal 
ene:aeement  of  Crawford  with  the  said  parties." 

In  Humphreys  v.  McKis9ock,  140  U.  S.  304, 
85  L.  ed.  473,  the  validity  of  the  action  of  all 
the  stockholders  of  a  corporation  in  transfer- 
rinff  its  property  without  corporate  action  arose, 
and  in  disposing  of  the  case  the  court  said: 
"Both  the  commissioner  and  the  court,  in  con- 
firming his  report  and  entering  the  decree  men- 
tioned, seem  to  have  confounded  the  owner- 
ship of  stock  in  a  corporation  with  ownership- 
of  its  property.  But  nothing  is  more  distinct 
than  the  two  rights;  the  ownership  of  one 
confers  no  ownership  of  the  other.  The  prop- 
erty of  a  corporation  is  not  subject  to  the  con- 
trol of  individual  members,  whether  acting 
separately  or  jointly.  They  can  neither  en- 
cumber nor  transfer  that  property,  nor  author- 
ize others  to  do  so.  The  corporation— the  ar- 
tificial being  created— holds  the  propertv,  and. 
alone  can  mortgage  or  transfer  it;  and  the  cor- 
poration acts  only  through  its  officers,  subject 
to  the  conditions  prescribed  by  law.  In  Smith 
V.  Hurd,  12  Met.  385.  46  Am.  Dec.  690,  the 
relations  of  stockholders  to  the  rights  and 
property  of  a  banking  corporation  are  stated 
witli  his  usual  clearness  and  precision  by  Chief 
Justice  Shaw,  speaking  for  the  supreme  court 
of  Massachusetts,  and  the  same  doctrine  applies 
to  the  relations  of  stockholders  in  all  business. 
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corporations.  Said  the  chief  justice:  'The 
iDdividual  members  of  the  corporatioD, 
whether  they  should  all  join,  or  each  act  sev- 
erally, have  DO  right  or  power  to  intermeddle 
with  the  property  or  concerns  of  the  bank,  or 
call  any  officer,  agent,  or  servant  lo  account, 
or  discharge  them  from  any  liability.  Should 
all  the  stockholders  join  in  a  power  of  attorney 
to  any  one,  he  could  not  take  possession  of  any 
real  or  personal  estate,  any  security  or  chose  in 
action;  could  not  collect  a  debt,  or  discbarge  a 
claim,  or  release  damage  arising  from  any  de- 
fault, simply  because  they  are  not  the  legal 
owners  of  the  property,  and  damage  done  to 
such  property  is  not  an  injury  to  them.  Their 
rights  and  their  powers  are  limited  and  well 
defined.'  " 

In  this  court,  in  Hopkins  v.  Rngeclare  Lead 
Co.  72  111.  878,  the  right  of  a  stockholder  of  a 
corporation  to  transfer  certain  leases  belonging 
to  the  corporation  arose,  and  in  disposing  of 
the  question  the  court  said  (p.  879):  **It  is  in- 
sisted that  La  Grave  had  no  power  to  make  the 
sale  of  the  leases,  to  transfer  the  control  of  the 
suit,  or  to  sell  the  20  acres  of  land,  as  they 
were  all  owned  by  the  company.  He  was  but 
a  stockholder,  and  as  such  had  no  power  to 
make  the  sale.  He,  although  owning  the  ma- 
jority of  the  stock,  could  not  act  for  the  com- 
pany unless  specially  authorized.  He  could, 
no  doubt,  control  the  action  of  the  company 
by  the  election  of  its  officers,  but  still  the  com- 
pany could  only  act  through  its  officers  or  by 
expressly  delegating  power  to  others,  whether 
-a  stockholder  or  other  persons.*"  See  also 
Evgland  v.  Dearborn^  141  Mass.  590;  Newton 
Mfg.  Go.  V.  White,  42  Ga.  148;  Russell  v. 
M'Lellan,  14  Pick.  68. 

From  what  has  been  said  it  is  apparent  that 
Morris  Sellers,  although  he  owned  one  half  of 
the  capital  stock  of  the  corporation,  had  no 
right  to  sell  the  corporate  property,  and  any 
contract  he  may  have  made  would  not  be  ob- 
ligatory on  the  corporation.  The  corporation, 
Morris  Sellers  &  Co.,  the  owner  of  the  letters 
patent  and  other  property  described  in  the  con- 
tract, was  not  made  a  party  to  the  bill,  and  no 
decree  could  have  been  obtained  against  it  if 
it  had  been  made  a  party,  for  the  reason  it 
never  executed  the  contract.  Nor  did  it  ratify 
tl^e  contract  after  it  was  made,  but,  on  the  other 
hand,  expressly  refused  io  do  so  on  application 
of  Greer  to  its  board  of  directors  The  bill 
prayed  that  Sellers  might  be  compelled  to  con- 
vey the  letters  patent  named  in  the  contract  to 
Greer.  He  had  no  title,  and  hence  could  not 
make  a  conveyance,  and  any  decree  that  might 
have  been  rendered  would  have  been  nugatory. 
In  a  bill  for  specific  performance,  the  contract 
must  be  of  such  a  character  that  the  court  is 
able  to  make  an  efficient  decree  and  enforce  it 
when  made.     8  Pom.  Eq.  Jur.  §  1405. 

This  case  is  similar  in  principle  to  HurUmt 
V.  Kantzler,  112  111.  482,  where  a  bill  was 
filed  for  specific  performance  against  Eantzler, 
Cretty,  &  Blair  and  the  board  of  education,  to 
compel  the  assignment  of  a  lease.  There 
Kantzler  held  a  lease  froiti  the  board  of  educa- 
tion which  was  not  assignable  without  the 
written  consent  of  the  board.  Eantzler,  how- 
ever, gave  to  Hurlbut  a  written  agreement  to 
assign  the  lease,  but  it  was  held  the  agreement 
could  not  be  enforced  against  the  board,  as  it 
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had  not  assented  to  the  agreement.  In  dispos- 
ing of  the  case  it  is  said  (p.  488):  "There  is 
no  allegation  in  the  bills,  or  proof,  that  the  con- 
sent of  the  board  of  education  will  be  given, 
or  ever  was  given.  .  .  .  Hurlburt,  at  the 
time  he  took  the  contract  from  Eantzler,  knew 
that  the  latter  could  not  transfer  his  leasehold 
interest  without  the  express  consent  of  a  third 
party,  against  whom  he  could  claim  no  rights, 
legal  or  equitable,  and  consequently  took  bis 
contract  under  such  circumstances  as  to  make 
its  validity  and  effectiveness  depend  upon  the 
exercise  of  the  will  of  another  under  no  obU- 

fation  to  do  any  act  for  him  or  for  his  bene- 
t." 

Appellee  not  being  entitled  to  a  decree  for  a 
specific  performance,  the  next  question  pre- 
sented is,  Did  the  court  err  in  refusing  to  re- 
tain the  bill  for  the  purpose  of  i^lowing  appel- 
lee to  recover  damages  for  the  failure  of  Sel- 
lers to  perform  the  contract?  It  appears  from . 
the  record  that  a  short  time  before  the  bill  was 
filed  two  actions  were  brought  agaiast  the  cor- 
poration, Morris  Sellers  &  Co. ,  to  recover  money 
due  on  certain  obligations  of  the  corporation. 
Judgments  were  subsequently  rendered  against 
the  corporation.  After  the  existence  of  these 
judgments  came  to  the  knowledge  of  appellee, 
four  days  after  he  filed  the  bill  in  this  case  he 
filed  another  bill  against  the  corporation,  in 
which  he  prayed  for  the  appointment  of  a  re- 
ceiver and  that  the  affairs  of  the  corporation 
might  be  closed  up.  A  receiver  was  appointed, 
and  all  the  property,  including  that  described 
in  the  contract,  was  sold  by  the  receiver;  and 
it  is  insisted  by  appellant  that  appellee  has  no 
standing  in  a  court  of  equity  to  recover  dam- 
ages, because  the  property  described  in  the 
contract  was  sold  under  a  decree  procured  bv 
him.  In  the  view  we  take  of  the  case  it  wi& 
not  be  necessary  to  determine  this  question,  as 
there  are  other  grounds  upon  which  the  deci»- 
sion  of  the  case  may  be  predicated.  In  Doan 
V.  Mauzey,  38  III.  227,  it  was  held  that  a  bill 
for  specific  performance  will  not  be  retained 
to  assess  damages  for  a  failure  to  perform  the 
contract,  where  the  complainant  knew  when 
he  'filed  the  bill  that  the  vendor  had  parted 
with  the  title  to  the  property.  The  same  rule 
was  declared  in  Stiekney  v.  Qoudy,  182  111. 
218.  In  Kennedy  v.  Hazdton,  128  U.  8.  667, 
32  L.  ed.  576,  it  was  held  that  specific  perform- 
ance cannot  be  decreed  of  an  agreement  to 
convey  property  which  has  no  existence  or  to 
which  the  defendant  has  no  title,  and  if  the 
want  of  title  was  known  to  the  plaintiff  at  the 
time  of  beginning  suit  the  bill  would  not  be 
retained  for  the  assessment  of  damages.  The 
same  doctrine  is  declared  in  Hurlbut  v.  Kants- 
ler,  112  111.  482.  Here  Greer,  the  appellee,  knew 
when  he  accepted  the  contract  from  Sellers 
that  the  property  named  in  the  contract  was 
owned  by  Morris  Sellers  &  Co. ,  a  corporation. 
He  also  knew  that  Sellers  had  no  authority  to 
sell  the  property,  and,  knowing  these  facta,  he 
could  not  maintain  a  bill  for  specific  perform- 
ance, nor  would  the  bill  be  retained  for  an  as- 
sessment of  damages  for  a  breach  of  the  con- 
tract. 

The  judgment  of  the  appellate  court  will  be 
reversed,  and  the  decree  of  the  superior  court 
of  Cook  county  will  be  affirmed.  Judgment 
reversed. 
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fiTATEof  Washington,  ex  rel,  A.  A.DENNY, 

T. 

Robert  BRIDGES  et  aL 

and 

City  of  Seattle,  iDtervener. 

( Wash ) 

1.   A  lea«e  of  harbor  area  in  front  of 
tide  lands  for  eorini^  and  canning  flah, 

maintalDiQff  a  retail  and  wholesale  fish  market, 
and  storingr  ice  for  packlog-  and  handllngr  Oflh,  Is 


not  authorized  hy  Const,  art.  15,9 1,  reserving  such 
area  ^'for  maintalninflr  wharves,  streets,  and  other 
conveniences  of  navlsration  and  commerce," 
since  tbe  word  '*  commerce  "  is  qualified  by  tbe 
word  '*  navigation." 
2*  The  stractnres  authorised  by  Const, 
art.  15, 9  ?,  respecting  leases  of  harbor  areas  for 
"wharvea,  docks,  and  other  structures,"  when 
this  section  is  construed  with  9 1,  must  be  limited 
to  ^'convenlencesof  navigation  and  commeroe." 

(February  25, 1898.) 


'Sarm.—Rioht  of  ovmer  of  upland  to  aeceM  to 
naviadble  vxjter. 

Few  questions  present  so  much  difficulty,  when 
viewed  in  the  light  of  the  expressions  of  Judicial 
opinion,  as  does  this  one.  In  England  when  by 
virtue  of  the  Conquest  the  King  had  ail  tbe  rights 
and  the  subject  only  those  wbich  were  granted  to 
htm,  there  is  no  express  decision  as  to  tbe  ripa- 
rian right  of  access  to  navigable  water.  Tbe  gen- 
eral understanding  of  the  situation  at  that  time 
has  been,  however,  that  the  King  could  cut  off 
access  if  he  chose  to  do  so.  On  the  other  hand, 
when  the  rights  of  tbe  King  became  limited,  and 
those  of  the  subject  correspondingly  amplified, 
the  right  of  access  became  a  substantial  one  rec- 
ognized by  the  courts,  until  now  such  rights  can- 
not be  destroyed,  even  by  the  government,  with- 
out making  compensation  to  their  owner.  This  is 
also  the  rule  wherever  tbe  English  law  controls. 
In  this  country  some  of  the  courts  have  adopted 
one  extreme,  some  the  other,  while  yet  others 
have  taken  a  middle  ground  not  very  clearly  de- 
fined. The  earlier  cases  were  more  favorable  to 
the  Individual,  while,  contrary  to  the  course  In 
England,  the  later  ones  seem  to  be  Ignoring  his 
claims,  until  one  of  the  lower  courts  in  Illinois 
has  held  that  the  state  can  convert  the  water  Into 
dt-y  land  for  park  purposes,  and  that  the  former  ri- 
parian proprietor  has  no  legal  cause  for  objection. 
The  Enolish  rule. 

Hall  (Seashore,  Sd  ed.  p.  6),  says  that  the  title  of 
tbe  King  to  the  land  under  water  Is  similar  to  bis 
ancient  title  to  all  the  terra  firma  in  his  dominions. 
It  Is  a  fundamental  principle  that  all  the  lands  In 
the  realm  belonged  originally  to  the  King,  and 
that  wbich  had  not  been  granted  to  the  subject  re- 
mained in  him  in  absolute  ownership.  This  is 
what  is  known  as  tbe  Jus  privatum. 

Freeman  says  (Eng.  Const.  2d  ed.  pp.  18Q  et  8eq,) 
tbe  tracts  of  unoccupied  land  were  originally  the 
property  of  tbe  public.  But  by  tbe  time  of  or  af- 
ter the  Conquest  this  land  was  known  as  terra 
regii^  and  disposed  of  by  the  King  as  he  chose. 
After  Magna  Charta  the  character  of  the  land 
began  to  change  again,  until  now  tbe  hind  is  not 
tbe  King^s  with  power  in  him  to  dispose  of  it,  but 
In  the  people,  and  under  the  control  of  Parlia- 
ment. He  further  states  that  by  custom  eacb  new 
sovereign  Is  now  compelled  to  grant  his  individual 
rights  In  the  unoccupied  land  to  the  people. 

The  practical  effect  of  this  is  to  merge  the^iu  pri- 
vatum into  the  foe  publicum.  The  first  case  in- 
volving the  right  of  access  was  decided  in  1848; 
after  this  change  had  been  accomplished. 

In  Rose  v.  Groves,  6  Mann  k  G.  618, 6  Scott,  N.  R. 
64&.  1  Dowl.  &  L.  81, 12  L.  J.  C.  P.  N.  8. 261,  7  Jur. 
D51,  access  from  the  river  to  plaintiff's  public 
bouse  was  obstructed  by  timber  moored  by  de- 
fendants in  the  stream  in  front  of  plaintiff's  bank. 
During  tbe  argument,  Maule,  J.,  said  this  was  not 
an  action  for  obstructing  tiie  river  but  for  ob* 
structing  access  to  plaintiff's  house.  And  it  was 
held  that  the  declaration  was  good  after  verdict. 
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And  a  recovery  was  permitted  on  a  remarkably 
similar  state  of  facts  in  French  v.  Connecticut  Riv- 
er Lumber  Co.  145  Mass.  281. 

Kearns  v.  Cordwainers's  Co.,  6  C.  B.  N.  8. 888,  28 
L.  J.  C.  P.  N.  R.  285,  5  Jur.  N.  8.  1216.  was  a  pro- 
ceeding  between  licensor  and  licensee  based  upon 
a  contract  that  the  licensor  should  apply  for 
leave  to  erect  a  landing  place  beside  a  wharf, 
and  the  question  was  as  to  whom  application 
must  be  made.  Cockbum,  Cb.  J.,  during  the  argu- 
ment, stated  that  tbe  conservators  of  tbe  river 
had  a  right  to  authorize  the  erection  so  far  as  the 
public  was  conoemed,but  the  difficulty  he  felt  was 
as  to  whether  or  not  they  could  override  private 
rights.  In  his  opinion  he  said  it  appeared  to  him 
that  no  private  rights  were  Interfered  with;  that 
the  erection  was  not  one  which  was  immediately 
brought  into  contact  with,  or  would  directly  in- 
terfere with,  access  to  tbe  premises  of  adjoining 
owners,  and  that  being  so,  the  only  rights  In- 
terfered with  were  public  rights  which  tbe  con- 
servators  could  control.  But  he  says  that  if  the 
obstruction  operated  a  private  particular  Injury 
to  abutting  owners,  according  to  Rose  v.  Groves, 
they  would  have  a  right  of  action. 

If  a  railroad  is  built  between  a  wharf  and  the 
water,  the  wharf  is  Injured  within  the  meaning 
of  a  statute  requiring  compensation  to  be  made 
in  such  cases.  Bell  v.  Hull  &  8.  R.  Co.  6  Mees  & 
W.  690, 2  Railway  Cas.  279. 

In  Atty.  Gen.  v.  Conservators  of  tbe  Thames,  1 
Hem.  &  M.  1,  8  Jur.  N.  8. 1203,  U  Week.  Rep.  168, 
tbe  Judge  says  the  right  of  the  owner  of  a  private 
wharf  to  have  access  thereto  Is  a  totally  different 
right  from  tbe  public  rlgbt  of  passing  or  repassing 
along  the  river.  The  existence  of  such  a  private 
right  of  access  was  recognized  in  Rose  v.  Groves. 
The  wharf  owner  claimed  that  It  bad  a  right  to  the 
wharf  coupled  with  a  right  of  access  to  tbe  river, 
and  tbe  Judge  agreed  that  if  this  access  was  taken 
away  it  would  be  entitled  to  an  injunction.  But, 
he  says,  the  access  was  not  blocked  up,  the  wharf 
was  only  made  lees  accessible.  That  Is  a  mere  In- 
terruption to  the  navigation  of  the  river  which 
they  enjoyed  in  common  with  the  public,  and  not 
as  part  of  their  special  right  of  access. 

In  Duke  Buccleuch  v.  Metropolitan  Bd.  of 
Works,  L.  R.  3  Exoh.  306,  where  an  embankment 
for  a  road  was  built  along  the  shore  so  as  to  cut  the 
riparian  owner  off  from  access  to  the  water,  the 
court  of  exchequer  held  that  he  was  entitled  to 
damages,  Kelly,  C.  B.,  saying:  '*I  am  clearly  of 
opinion  that  the  plaintiff  would  have  been  entitled 
to  bring  an  action  against  a  person  who  should 
have  deprived  him  of  the  mass  of  water  flowing 
along  the  back  of  his  premises.  Just  as  much  as  he 
would  against  anybody  who  took  away  tbe  public 
road  in  front"  of  them.  This  Judgment  was  re- 
versed in  the  exchequer  chamber  on  the  ground 
that  the  plaintiff  was  not  entitled  to  the  compensa- 
tion given  him  for  the  general  damages  and  de- 
preciation in  value  of  his  premises  caused  by  the 
execution  of  the  undertaking.  But  there  is  no  dis- 
cussion of  the  riparian  right  of  access  which  aids 
88 
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APPLICATION  for  a  writ  of  mandamus  to 
compel  defendants  to  grant  to  relator  a 
lease  of  state  lands  in  a  harbor  for  purposes 
connected  with  his  business.    Denied. 
The  facts  are  stated  in  the  opinion. 
Mes^a,  Bl&ine  &  De  Vries,  for  plaintiff: 
Chapter  28,  Laws  of  1897,  relating  to  Seattle 


tide  lands,  is  repugnant  to  the  Constitutioo: 
(1)  On  the  grouna  that  it  is  a  private  or  gpedil 
law  having  for  one  of  its  objects  the  layiDg^ 
out,  opening,  and  altering  of  highways  contra- 
ry to  g^28,  article  2,  of  the  Constitution. 

(2)  That  the  act  seeks  to  take  the  private 
property  of   one   individual   and  give  it  to 


In  the  aettlemeot  of  the  question.  Durinar  the  arffu- 
ment  In  the  House  of  Lords  (L.  R.  6  H.  L.  418)  Lord 
Gbelmsf  ord  asked.  What  Is  the  distinction  between 
cutting  off  aooess  to  a  bouse  by  obstructinfr.a  road 
and  cutting  off  access  to  it  by  embanklnir  a  river? 
and  it  was  replied  tbat  that  is  not  bere  made  tbe 
subject  of  a  speoiflc  claim.    But  Lord  Chelmsford 
stated  that  tbe  loss  of  access  to  tbe  river  at  high 
water  was  claimed.    The  Judgment  in  favor  of 
plaintiff  was  reinstated,  and  upon  the  question  of 
tbe  right  to  compensation  for  loss  of  the  water 
right,  Gleasby,  B.,  said  plaintiff  was  entitled  as  rl- 
parian  owner  to  the  regular  flow  of  tbe  water  all 
along  tbe  extremity  of  the  ground,  and  that  tbe 
deprivation  of  tbe  water  right  was  clearly  an  in- 
jurious affecting  of  tbe  premises  entitling  blm  to 
compensation.   That  the  plaintiff  bad  caused  tbe 
chief  difficulty  in  bis  case  by  making  tbe  alleged 
ownersbip  of  the  causeway  to  tbe  water  the  pivot 
of  tbe  whole  case,  so  that  tbe  taking  of  tbe  strip  of 
land  was  tbe  only  injurious  act,  wbereas  the  main 
grievance  was  tbe  destruction  of  tbe  valuable 
water  right.    Hannen,  J.,  said  plaintiff  as  owner  of  I 
land  abutting  on  a  navigable  river  was  entitled  to  | 
a  right  of  access  to  tbe  stream  along  his  whole 
frontage,  and  not  merely  to  tbe  place  where  his 
causeway  was  located.    Martin,  R,  said  plaintiff 
had  tbe  easement,  or  right,  or  privilege,  by  what- 
ever name  it  may  be  called,  of  tbe  flow  of  tbe 
water  of  tbe  river  in  its  natural  channel  up  to  his 
garden  wall.    He  bad  one  entire  thing.    He  bad 
not  tbe  land  alone,  or  tbe  causeway  alone,  or  the 
right  of  the  flow  of  the  river  alone.    He  had  all 
three  combined.    If  anyone  constructed  an  em. 
bankment  so  as  to  shut  out  his  premises  from  tbe 
liver  he  could  have  nuiintained  an  action  against 
him  for  depriving  him  of  bis  riparian  right.    Lord 
Chelmsford  said  there  can  be  no  doubt,  and  none 
has  been  entertained,  tbat  the  plaintiff  is  entitled 
to  compensation  in  respect  to  tbe  taking  away  of 
the  causeway  and  landing  place,  and  tbe  injury 
arising  to  bis  bouse  and  premises  by  depriving 
them  of  access  to  tbe  river.    Tbe  only  question 
upon  which  there  has  been  a  difference  of  opinion 
among  tbe  Judges  is  as  to  whether  or  not  compen- 
sation could  be  given  in  respect  of  tbe  deprecia- 
tion of  tbe  property  by  the  conversion  of  the  land 
between  It  and  tbe  river  into  a  highway.    Lord 
Cairns  said:  It  has  appeared  to  me  tbat  tbe  property 
of  tbe  plaintiff  in  this  case  was  what  is  commonly 
called  riparian  property.    The  meaning  of  that  is, 
It  had  a  water  frontage.  Tbe  meaning  of  its  having 
a  water  frontage  was  this,  that  it  had  a  right  to  the 
undisturbed  flow  of  the  river  which  passed  along 
the  whole  frontage  of  the  property,  in  tbe  form  in 
which  it  had  been  formerly  accustomed  to  pass. 
Beyond  all  doubt  the  water  right  was  a  property 
belonging  to  the  plaintiff  for  which  compensation 
was  to  be  made  when  it  was  taken  away. 

That  decision  settled  tbe  rule  tbat  deprivation  of 
access  to  water  is  an  element  of  damages  to  be 
awarded  for  the  building  of  a  roadway  along  the 
bank  of  the  stream. 

In  Metropolitan  Bd.  of  Works  v.  McCarthy,  L.  R. 
7H.L.24S.48L.J.C.P.  N.  8. 38&.  81  L.  T.  N.  8. 182. 
28  Week.  Rep.  116,  property  between  which  and  the 
river  a  highway  ran  was  held  to  be  injuriously  af- 
fected by  the  stopping  up  of  a  dock  on  tbe  river 
opposite  it,  which  the  owner  was  in  tbe  habit  of 
using,  within  the  meaning  of  a  statute  requiring 
compensation  in  such 
40  L.  R.  A, 


The  owner  of  a  wharf  tbe  length  of  which  ii  les 
than  tbat  of  his  boat  cannot  be  deprived  of  hf$ 
right  of  access  to  bis  wharf  by  his  neighbor's  pre- 
venting the  boat  overlapping  his  wharf  if  tbe  lat- 
ter wharf  is  not  in  use.  But  a  use  of  the  wharf 
which  would  deprive  his  neighbor  of  the  use  of  hii 
wharf  during  the  greater  part  of  the  time  would 
be  unreasonable.  Original  Hartlepool  Collieries 
Co.  V.  Gibb,  L.  R.  6  Ch.  Dlv.718.46L.  J.  Ch.N.a 
811.  86  L.  T.N. 8.  488. 

If  a  pier  is  built  so  as  to  obstruct  the  access  of  a 
riparian  owner  to  and  from  bis  property,  he  may 
use  tbe  pier  to  facilitate  such  access.  Marshall  t. 
Ulleswater  Steam  Nav.  Co.  L.  R.  7  Q.  B.  IM,  U 
L.  J.  Q.  B.  N.  S.  41,  26  L.  T.  N.  8.  793,  ao  Week.  Rep. 
144. 

In  Lyon  v.  Fishmonger's  Co.  L.  R.  10  Clu  679.  44 
L.  J.  Ch.  N.  8.  747,  33  L.  T.  N.  8. 146, 24  Week.  Reft 
1,  where  licensees  of  the  conservators  of  tbe  river 
Thames  were  about  to  fill  up  a  little  inlet  in  th« 
river  bank  in  such  a  way  as  to  out  off  access  to  a 
portion  of  plaintiff's  wharf,  the  vice  chancellor 
says  that  at  the  argument  he  asked  counsel  Do  yau 
contend  that  the  conservators  of  the  river  oouM 
make  an  embankment  in  front  of  tbe  main  front 
of  plaintiff's  wharf,  and  thereby  prevent  his  hav- 
ing barges  coming  up  to  be  loaded  and  unloaded 
immediately  in  front  of  his  wharf?-  -and  be  states 
that  this  was  a  proposition  so  monstrous  tbat  cooo- 
gel  seemed  to  recoil  from  it  and  they  have  not  ven- 
tured to  assert  such  a  right  as  that.  It  is  in  fact 
conceded  that  such  a  right  could  not  be  exercised, 
and  that  if  it  was  attempted  to  be  exercised  plain- 
tiff would  be  entitled  to  apply  to  tbe  court  for  pro- 
tection. And  he  states  that  a  man  who  has  a  house 
opening  on  a  highway  has  a  right  to  step  from  his 
house  Into  the  highway,  and  whether  the  highway 
was  of  solid  earth  or  a  highway  of  water  Is  imma- 
terial. He  has  Just  the  same  right  from  a  wharf  on 
tbe  bank  of  the  Thames  to  step  into  a  boat  as  be 
would  have  to  step  upon  solid  land  from  a  boute 
adjoining  a  public  street  into  that  highway.  The 
court  of  chancery  appeals  said  that  it  had  been  un- 
able to  find  any  authority  for  holding  that  a  ri- 
parian proprietor  where  the  tide  ebbs  and  flows 
had  any  rights  or  natural  easements  vested  in  htm 
similar  to  those  of  a  riparian  proprietor  above  the 
tide  or  l)eyond  those  of  the  public  at  large.  And  it 
reversed  tbe  decision  of  the  vice  chancellor.  And 
Rose  V.  Groves  and  Atty.  Oen.  v.  Conservators  of 
the  Thames  were  distinguished.  Tbe  court  says 
tbe  wharllnger  is  amply  protected  in  his  right  of 
access  to  bis  wharf  by  his  interest  as  one  of  the 
public,  and  that  there  is  no  necessity  to  invent  auy 
private  right  In  him  as  a  riparian  proprietor. 

But  upon  appeal  to  the  House  of  Lords  L.  R.  I 
App.  Cas.  662,  the  loid  chancellor  said  unquestion- 
ably the  owner  of  a  wharf  on  tbe  river  bank  has. 
like  every  other  subject  of  the  realm,  the  right  of 
navigating  tbe  river  as  one  of  the  putdia  This, 
however,  is  not  a  right  coming  to  him  ^lui  owner 
or  occupier  of  any  lands  on  the  bank,  nor  is  it  ■ 
right  which  per  se  be  enjoys  in  a  manner  different 
from  any  other  member  of  the  public  But  when 
this  right  of  navigation  is  connected  with  an  ex- 
clusive access  to  and  from  a  particular  wharf  It 
assumes  a  very  different  character.  It  ceases  to  be 
a  right  held  in  common  with  tbe  public  for  other 
members  of  the  public  have  no  access  to  or  from 
the  river  at  the  particular  place;  and  it  beoomefl  a 
form  of  enjoyment  of  the  land  and  of  the  river  in 
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another,  contrary  to  g  16,  article  1,  of  the 
Constitution. 

(8)  That  the  act  contemplates  the  appro- 
priation of  the  tide  land's  fund  of  the  state  of 
Washington,  and  the  amount  appropriated  is 
not  designated,  violative  of  §  4,  article  8,  of 
the  Constitution. 


(4)  That  the  extension  of  the  streets  by  the 
replat  are  not  upon  straight  lines,  as  provided 
^y  S§  h  8.  article  15,  of  the  Constitution. 

(5)  That  said  replat  disestablishes  in  part 
the  harbor  lines  of  the  city  of  Seattle,  contrary 
to  §  1,  article  15,  of  the  Constitution. 

All  streets  arc  highways. 


connection  witb  tbe  land,  the  dlaturbanoe  of 
wblcb  may  be  vindicated  by  an  action  or  re- 
strained by  injunction.  It  appears  to  me  impos- 
sible to  say  that  a  mode  of  enjoyment  of  land  on 
tbe  bank  of  a  navigable  river,  which  is  thus  valu- 
able, and  as  to  which  the  landowner  can  thus  pro- 
tect  himself  against  disturbance,  is  otherwise  than 
a  right  or  claim  to  which  the  owner  of  land  on  tbe 
bank  of  the  river  is  by  law  entitled  within  the 
meaning  of  the  act  requiring  compensation  for 
the  destruction  of  such  rights.  Limiting  Kearns 
V.  Cordwainers'  Co.  6  C.  B.  N.  8.  888,  J»  L.  J.  C  P. 
N.  S.  286,  5  Jur.  N.  8.  1216.  Lord  Chelmsford  said 
that  he  saw  no  sound  principle  upon  which  the  dis- 
tinction between  the  two  descriptions  of  natural 
streams  (navigable  and  non-navigable)  could  be 
supported.  That  be  could  not  comprehend  why  a 
riparian  owner  of  a  tidal  river  should  not  possess 
all  the  peculiar  advantages  which  the  possession  of 
his  property  with  relation  to  tbe  river  afforded 
him,  provided  they  occasioned  no  obstruction  to 
the  navigation.  LordSelborne  said:  Upon  prin- 
ciple as  well  as  upon  the  authorities  I  am  of  opin- 
ion that  private  riparian  rights  may  and  do  exist  in 
a  tidal  navigable  river.  The  rights  of  a  riparian 
proprietor  as  far  as  they  relate  to  natural  streams 
exist  iure  naturas^  because  his  land  has  by  nature 
the  advantage  of  being  washed  by  tbe  stream;  if 
the  facts  of  nature  constitute  the  foundation  of 
tbe  right,  I  am  unable  to  see  why  tbe  law  should 
not  recognize  and  follow  the  course  of  nature  in 
every  part  of  the  stream. 

In  Bell  V.  Quebec,  L.  R.  6  App.  Cas.  08,  40  L.  J.  P. 
C.  N.  8.  L  41  L.  J.  451,  which  was  a  case  of  a  bridge 
erected  on  tbe  river  lower  down  than  plaintiff's 
land  so  as  to  interfere  with  navigation,  the  court 
said  that  in  Lyon  v.  Fishmongers*  Co.  the  House  of 
Lords  undoubtedly  decided  that  the  right  of  access 
to  the  water  from  riparian  land  is  a  private  right 
which  the  owner  of  such  land  enjoys  qua  owner. 

The  rule  of  Lyon  v.  Fishmongers*  Co.  is  applica- 
ble to  every  country  where  the  same  general  law 
of  riparian  rights  prevails  as  in  England,  ualess  it 
is  excluded  by  some  positive  rule  or  binding  au- 
thority of  the  lex  loci.  North  .Shore  R.  Co.  v.  Plon, 
L.B.14APP.  Cas.612. 

In  Atty.  Gen.  v.Wemyss,  L.  R.  18  App.  Gas.  192,  tbe 
rule  of  Lyon  v.  Fishmongers*  Co. was  applied  In  case 
of  an  attempted  reclamation  of  land  on  the  shore* 
carried  on  under  direction  of  the  Crown,  the  effect 
of  wblcb  would  be  to  shut  plaintiff  off  from  the  wa- 
ter. In  that  case  tbe  reclamation  was  for  the  pur- 
pose of  securing  a  quay  at  the  point  of  navigability 
beyond  some  mud  banks  along  the  shore.  This 
would  seem  to  have  been  in  aid  of  navigation.  It 
was  claimed  that  the  plaintiff*s  right  to  use  the  fore- 
shore as  an  access  to  the  sea  was  no  greater  than 
the  right  of  any  other  of  the  public.  But  this  con- 
tention was  disallowed  and  his  right  established. 
It  was  then  claimed  that  the  Crown  could  not  be 
sued.  But  a  statute  had  provided  for  suit  under 
certain  circumstances  which  was  held  to  include 
this  case,  so  tbe  right  was  established. 

From  this  it  appears  that  the  English  law  now  Is 
that  the  right  of  access  is  property  which  cannot 
be  taken  away  without  compensation  while  the 
present  system  of  laws  exists. 

Tht  rule  in  Ireland, 

The  rule  in  Ireland  is  the  same  as  in  England, 
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excepting  that  there  has  been  a  tendency  to  bold 
that  the  right  could  not  be  taken  away,  even  with 
compensation. 

In  Queen  v.  Rynd,  16  Ir.  C.  L.  Rep.  29,  where  a 
railroad  was  built  between  plaintiff*B  land  and  the 
sea,  it  was  held  that  tbe  case  was  a  proper  one  for 
tbe  assessment  of  damages,  Hayes,  J.,  saying:  *'As 
to  tbe  effect  which  is  likely  to  result  .  .  .  from 
the  construction  of  tbe  embankment,  which  will 
prevent  the  access  from  his  land  to  the  sea 
which  he  has  heretofore  enjoyed,  whether  for 
the  exercise  of  right  of  navigation,  or  for  bathing, 
or  any  other  lawful  purpose  for  which  the  subject 
may  require  to  have  such  access,  I  think  be  has 
been  injuriously  affected,  and  ought  to  be  compen- 
sated.** 

In  a  later  case  it  was  held  that  the  right  of  access 
Is  not  a  proper  subject  for  pecuniary  compensa- 
tion, and  must  be  provided  for  by  accommodation 
works.  Jackson.  J.,  says:  *'I  think  the  prosecutor 
entitled  to  a  communication  with  the  nea  for  the 
purposes  not  connected  with  the  mere  use  of  the 
land  Qua  land,  viz,^  bathing,  boating,  and  fishing.** 
Ball,  J.,  says  it  would  be  unreasonable  and  unjust 
to  hold  that  plaintiff  is  bound  to  take  a  pecuniary 
compensation  for  his  loss.  Richards,  B.,  says  that 
plaintiff  is  entitled  to  access,  not  in  virtue  of  any 
personal  privilege,  but  in  right  of  his  land  and  as 
an  easement  incident  to  his  land  and  bis  property, 
and  parcel  of  tbe  convenient  and  necessary  use 
and  enjoy  men  t  of  h  is  premises.  It  is  the  common- 
law  right  of  all  Her  Majesty  *s  subjects  to  fish,  boat, 
and  bathe  in  tbe  open  sea,  and  those  who  have  land 
stretching  down  to  the  shore  have  facilities  for  en- 
Joying  all  these  rights  which  others  differently  cir- 
cumstanced have  not,  and  they  necessarily  use 
their  land  for  the  purpose  of  enabling  them  to 
avail  themselves  of  these  advantages.  The  sea  is  a 
public  highway,  and  I  confees  I  see  no  distinction 
in  principle  between  the  right  of  adjoining  owners 
of  land  to  tbe  use  and  enjoyment  of  the  sea  and  to 
the  use  of  a  public  road.  Blackbume,  Ch.  J.,  Pen- 
nefather,  B.,  Perrin,  J.,  and  Lefroy,  B.,  dissented, 
but  not  all  from  the  fact  that  the  right  of  access 
exists;  some  holding  that  compensation  could  be 
given  and  that  the  preservation  of  a  mode  of  access 
was  not  necessary.  Falls  v.  Belfast  &  B.  R.  Co.  12 
Ir.  L.  Rep.  238. 

Th€  rule  in  Canada. 

The  English  rule  has  been  accepted  in  Canada, 
although  some  of  the  Judges  have  been  Inclined  to 
bold  the  other  way. 

In  Re  Miller  and  Great  Western  R.  Co.  18  U.  C.  Q. 
B.  682,  compensation  for  land  on  a  water  front 
had  been  allowed  for  the  land  under  the  water 
which  belonged  to  tbe  Crown,  on  the  theory  that 
the  riparian  owner  would  have  the  prior  right  to 
acquire  title  to  it  from  the  Crown.  This  was  over- 
ruled by  the  court.  Bums,  J.,  saying  the  proprietor 
of  land  extending  to  the  shore  has  no  more  right 
or  authority  over  the  waters  beyond  the  shore  or 
the  lands  beneath  the  waters  than  all  other  of  Her 
Majesty*8  subjects  have.  He  has  no  right  to  ex pect 
the  Crown  will  grant  or  dispose  of  any  peculiar 
advantage  to  him  in  preference  to  any  other  per- 
son. 

But  in  Re  Widder  and  Buffalo  ft  L.  H.  R.  Co.  20 
U.  C.  Q.  B.  688,  where  a  railroad  was  laid  along  the 
bed  of  a  river  below  high- water  mark,  thereby 
cutting  the  riparian  owner  off  from  acceM  to  the 
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as  much  pledged  in  carrying  out  this  policy  as 
though  it  rested  in  contract. 

Lewis  V.  Portland,  25  Or.  188,  23  L.  R.  A. 
786. 

When  the  state  has  once  established  harbor 
areas  or  harbor  lines,  the  only  way  to  change 


those  lines  is  through  a  constitutional  amend- 
ment. 

WiUon  V.  State  I/ind  Comrs.  13  Wash.  65; 
BiaU,  UaUer,  v.  Toung  (Wash.)  50  Paa  786. 

Mewrs.  P.  H.  Winston,  Attorney  General, 
and  Thomas  M.  Vance  for  defendants. 


street  su  as  to  cut  the  owner  off  from  access  to  the 
water,  the  loss  of  access  would  form  an  element  of 
the  damatres  to  be  awarded. 

A  riparian  owner  has  the  rfgbt  of  access  to  the 
stream  which  cannot  be  cut  off  without  paying 
him  compensation.  Chapman  v.  Oshkoeh  k  M. 
River  R.  Co.  38  Wis.  689. 

Damages  for  taklnir  land  by  placing  a  pier  on  the 
bed  of  the  river  where  it  belongs  to  plaintiff  can- 
not be  recovered  under  a  declaration  alleging  ob* 
struction  to  plain  tiff  *8  right  of  access  to  his  wharf. 
Maxwell  ▼.  Bay  aty  Bridge  Co.  41  Mich.  468. 

While  some  of  the  above  expressions  were  mere 
dfeta,  the  rule  was  regarded  as  so  well  settled  that 
it  was  stated  as  in  the  nature  of  a  fundamental 
principle  to  illustrate  some  other  rule. 

The  state  cannot  make  a  grant  of  the  land  under 
the  water  of  the  great  lakes,  which  will  impair  the 
riparian  rights  of  the  owners  of  the  shore.  Mo- 
Lellan  v.  Prentice,  85  Wis.  437. 

The  state  cannot  arbitrarily  take  away  or  destroy 
the  rights  of  a  riparian  owner  on  a  navigable  lake 
without  his  consent,  or  without  compensation  or 
due  process  of  law,  for  the  sole  purpose  of  beoeflt- 
iog  some  other  riparian  owner.  Pnewe  v.  Wiscon- 
sin State  Land  &  I.  Co.  03  Wis.  MT.  83  L.  B.  A.  646. 

But  a  riparian  owner  cannot  recover  damages  for 
the  diversion  of  the  waters  of  the  stream  by  a  cor- 
poration under  authority  of  the  legislature  for  the 
purpose  of  improving  the  public  navigation. 
Black  River  Improv.  Co.  v.  La  Crosse  Boom  & 
Transp.  Co.  54  Wis.  669,  41  Am.  Rep.  66. 

In  that  case  it  is  said  the  doctrine  of  the  Delaplaine 
Case  cannot  be  extended  to  a  case  where  the  state 
•places  obstructions  in  the  navigable  waters  of  the 
state  for  the  purpose  of  improving  the  navigabil- 
ity of  the  stream. 

In  Cohn  v.  Wausau  Boom  Co.  47  Wis.  885,  where  a 
booming  company  had  run  a  boom  along  the  river 
in  front  of  plain tlff^s  land,  he  claimed  the  right  to 
have  it  removed  as  a  nuisance.  But  the  couri^, 
without  directly  considering  the  question  of  the 
right  of  access,  held  that  plaintiff  held  his  right  as 
axiparian  owner  only  by  implied  public  license- 
as  tenant  by  sufferance  of  the  state— a  right  of 
which  the  exercise  might  always  be  prohibited  by 
public  law  in  aid  of  public  use.  The  private  right 
is  a  qiMgi  intrusion  upon  the  public  right,  tolerated 
only  in  private  aid  of  navigation,  and  gives  way 
ex  ntceesltate  rei  to  public  measures  in  aid  of  navi- 
gation. 

And  that  case  was  recognized  in  J.  S.  Keator 
Lumber  Co.  v.  »t.  Croix  Boom.  Corp.  72  Wis.  8S. 

The  rule  in  MoMcuihwetts, 

While  there  is  some  obscurity  in  the  Massachu- 
setts decisions,  the  rule  is  well  settled  there  that  the 
right  of  access  cannot  be  out  off  without  compen- 
sation made. 

In  Ashby  v.  Eastern  R.  Co.  6  Met.  868, 88  Am.  Dec. 
426,  it  is  stated  in  the  headnote  that  where  the  value 
of  the  wharf  is  impaired  by  construction  of  a  rail- 
road across  the  flats  beyond  it  the  owner  is  en- 
titled to  recover  of  the  proprietors  of  the  railroad 
the  damages  thus  sustained  by  him. 

In  Bray  ton  v.  Fall  River,  118  Mass.  2S9, 18  Am. 
Rep.  470,  where  a  city  had  obstructed  the  use  of 
plaintiff^s  wharf  by  refuse  coming  down  a  sewer, 
the  court  said  If  the  effect  of  defendant's  acts  had 
been  merely  to  create  a  bar  across  the  mouth  of  the 
creek  so  as  to  destroy  or  injure  its  navigability,  the 
plaintiff  could  not  have  maintained  an  action  be. 
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cause  it  was  thereby  rendered  more  dilBcult  to 
reach  his  wharf.  Those  would  have  been  Injuries 
of  the  same  kind  sustained  by  other  persons  who 
have  occasion  to  use  the  creek.  But  where  the 
land  has  been  filled  up  directly  in  front  of  plain- 
tiff^ wharf  so  that  vessels  could  not  gain  access  to 
it,  the  Injury  was  special  to  plaintiff  so  aa  to  give 
him  a  right  of  action. 

In  Davidson  v.  Boston  ft  M.  R.  Co.  8  Cuab.  9L  a 
bridge  without  a  draw  had  been  erected  over  the 
flats  in  front  of  plaintiff's  wharf,  and  be  claimed 
damages  for  the  interference  with  aoceas  to  the 
wharf,  which  was  on  a  small  inlet  or  arm  of  the 
sea.  The  court  said  the  plaintiff  bad  no  right,  as 
riparian  proprietor,  to  have  his  flats  kept  open  for 
the  pnrpose  stated.  8o  far  as  the  railroad  erected 
by  authority  of  the  legislature  affected  the  right  of 
plaintiff  to  pass  or  repass  to  and  from  bis  lands 
and  wharves  with  vessels,  it  was  a  mere  re^iilatlon 
of  a  public  right,  and  not  a  taking  of  private  prop- 
erty for  public  use,  and  gave  the  petitlODer  do 
claim  for  damages.  In  that  case  the  ioatructlon 
which  the  court  was  reviewing  involved  only  the 
right  to  have  the  flats  kept  open:  and  tbe  court 
SHid  that  solid  structures  might  be  built  on  tbe  flats 
so  as  to  obstruct  the  flow  and  reflow  of  the  tide, 
without  objection,  provided  a  neighbor*a  aooeas  to 
his  bouse  or  land  was  not  wholly  cut  olT.  Beside 
crossing  the  flats  the  railroad  company  bad  cioesod 
the  channel  from  which  the  tide  did  not  entirely 
ebb.  and  had  built  there  the  bridge  without  a  draw, 
and  although  the  exception  did  not  directly  involve 
the  right  of  navigation  to  it,  yet  the  court  took  the 
occasion  to  make  the  observations  stated  above,  so 
that  it  plainly  intended  to  rule  that  as  against  the 
public  interest  a  wharf  owner  cannot  complain 
that  his  access  is  cut  off  from  the  sea.  If  access  to 
the  water  still  exists. 

And  that  case  was  followed  In  Thayer  v.  New 
Bedford  R.  Co.  125  Mass.  258,  In  which  case  a  rail- 
road was  built  across  a  dock  so  as  to  prevent  boats 
coming  up  to  pUilntiff^s  wharf.  The  court  said 
each  individual  as  one  of  the  public  has  a  right  to 
use  navigable  waters  with  his  boats  and  vessels  at 
pleasure,  but  it  is  in  the  exercise  of  a  public  sod 
not  a  private  right.  He  cannot  thereby  acquire  a 
private  right,  for  his  use  cannot  In  law  be  ad  verse- 
In  that  case  plain  tiff^s  dock  opened  from  the  end  of 
a  dock  belonging  to  other  persons  through  wliich 
hr  claimed  a  right  of  way  by  prescripuon,  and 
it  was  this  right  of  way  which  he  claimed  had 
been  interfered  with.  The  court  denied  his  al- 
leged right  of  way.  and  the  case  may  possibly  fall 
within  the  class  which  denies  relief  to  persons  in- 
jured by  an  obstruction  of  a  stream,  although  from 
the  peculiar  circumstance.^  of  the  case  tbe  plaintiff 
was  practically  the  only  one  injured,  since  the  rail- 
road crossed  the  dock  but  a  short  distance  below 
his  own,  thereby  shutting  off  access  to  it. 

In  Blackwell  v.  Old  Colony  R.  Co.  12S  Mass.  1, 
which  was  an  action  for  damages  for  boJkUng  a 
bridge  across  a  navigable  arm  of  the  sea.  the 
court  says  that  a  private  action  could  not  be 
maintained  for  it  t)ecause  the  injury  was  to  the 
public  navigation,  and  the  mere  fact  that  the  plain- 
tiff alone  had  a  wharf  above  the  bridge  did  not  al- 
ter the  case,  the  injury  being  only  in  degree  and  not 
in  kind.  It  is  further  said  that  the  case  has  no  an- 
alogy to  those  In  which  the  obstruction,  being  io 
front  of  complainant^s  land,  entirely  outs  off  his 
access  to  the  stream,  and  thereby  oauaes  a  direct 
and  peculiar  injury  to  his  estate. 


State,  ex  rel.  Dennt,  y.  Bridges. 
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Mesars.  John  K.  Brown  and  F.  B.  Tipton 

for  intervener: 

The  prohibition  contained  in  subdivision  2 
•of  §  28  of  article  2  of  the  Constitution  does 
not  apply  to  streets  in  cities. 

ReWooUep,  96  N.  Y.  185;  Be  Lexington  Ave. 
r29  Hun,  804,  Affirmed,  92  N.  Y.  629. 


The  fact  that  the  statute  gave  plaintiff  a 
preference  right  to  purchase  tide  lands  abutting 
upon  his  upland  gave  him  no  vested  right  as 
against  the  state  m  such  tide  lands,  until  some- 
thing in  the  nature  of  a  contract  had  come  into 
existence  between  himself  and  the  state. 

Allen  Y.  Forrest,  8  Wash.  700,  24  L.R.  A.  606. 


If  the  paasage  to  the  wharf  is  flUed  up  beyood  the 
plaiDtiff*8  land  the  damage  fe  the  same  to  him  as  to 
the  remainder  of  tbe  pabllo,  and  he  cannot  main- 
•tain  a  private  action.    Breed  v.  Lynn,  VM  Mass.  967. 

In  Drury  v.  Midland  R.  Co.  127  Mass.  671,  it  was 
held  that  the  right  of  free  access  to  tide  water  is  a 
Tight  the  obstruction  of  which  is  an  element  of 
damages  to  be  considered  m  making  compensation 
for  the  taking  of  land  for  railroad  purposes.  The 
KX>urt  does  not  refer  to  the  Davidson  and  Thayer 
Cases,  and  the  only  case  in  point  cited  is  tbe  head- 
note  statement  io  tbe  Ashby  Case.  The  trial  judge 
iD  that  case  said  the  mere  fact  that  the  road  crosses 
•the  main  obannel  there,  with  or  without  a  bridge, 
etandtog  alone,  does  not  entitle  the  petitioner  to 
damage  if  the  railroad  does  not  cross  his  land,  but 
if  the  road  does  cross  bis  land  between  tbe  por- 
tion thereof  on  the  main  land  and  the  channel, 
-outting  him  off  from  the  use  of  that  channel,  which 
otherwise  he  could  have  made  in  connection  with 
■that  portion,  tbe  petitioner  is  entitled  to  damages. 

In  Boston  &  W.  B.  Corp.  v.  Old  Colony  R.  Corp.  12 
Cush.  flOS,  where  there  was  a  claim  for  damages  for 
injuries  to  a  wharf  by  the  constructing  of  a  raU- 
road  bridge  in  such  a  way  that  a  pier  of  the  bridge 
•occupied  space  which  could  have  served  the  pur- 
pose of  a  vessel's  berth  lying  at  the  wharf,  the  court 
•said  if  petitioner  sustained  any  loss  by  the  bridge 
it  was  a  damage  arising  from  a  partial  impairment 
of  the  use  of  a  public  right  and  damages  sustained 
by  him  in  common  with  all  the  rest  of  tbe  commun- 
ity and  for  which  they  could  have  no  claim  for 
damages.  They  had  no  right  to  occupy  that  part 
of  tbe  channel  as  a  vessers  berth  because  it  was 
upon  a  public  navigable  stream,  and  if  occupied  in 
fact  more  extensively  by  them  than  by  others  it 
would  be  by  sufferance,  and  not  of  right.  A  claim 
for  impeding  access  by  vessels  to  the  wharf  was  also 
made,  but  the  court  does  not  express  any  separate 
opinion  upon  that. 

The  cases  holdina  the  opposite  rule. 

A  few  courts  have  established  a  rule  denying  tbe 
existence  of  a  riparian  right  of  access  which  cannot 
«be  cut  off  by  the  state  at  its  pleasure.  The  extent 
of  this  opposition  may  best  De  ascertained  by  ex- 
amining the  decisions. 

New  York, 

The  rule  denying  riparian  rights  started  in  New 
York  in  the  case  of  Gould  v.  Hudson  River  R.  Co. 
6  N.  Y.  522. 

In  Lansing  v.  Smith,  8  Cow.  140,  improvements  in 
the  bed  of  tbe  Hudson  river,  made  under  authority 
of  the  legislature,  were  made  the  basis  of  an  action 
>by  a  riparian  owner  on  tbe  ground  that  they  im- 
paired the  use  of  his  wharf.  But  the  court  said  the 
right  of  plaintiff  to  navigate  to  and  from  his  wharf 
is  not  denied.  All  that  is  contended  for  on  the  part 
of  defendants  is  that  the  mode  in  which  bis  right 
.  shall  be  exercised  is  subject  to  be  controlled  and 
regulated  by  tbe  legislature  as  in  their  judgment 
the  interest  and  convenience  of  the  public  may  re- 
quire. And  it  was  further  held  that  plaintiff  could 
not  maintain  an  action  because  the  injury  for  which 
he  sought  remuneration  was  not  peculiar  to  him- 
self. It  has  been  equally  felt  by  a  hundred  others 
■  whose  property  is  similarly  situated. 

That  case  was  affirmed  in  Lansing  v.  Smith,  4 
Wend.  21, 21  Am.  Dec.  80,  where  Chancellor  Wal- 
worth in  the  course  of  his  opinion  states  that  the 
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legislature  could  authorize  erections  in  front  of  the 
wharf,  as  was  done  in  Queen  v.  Smith,  2  Dougl.  445. 
The  latter  case,  however,  was  an  indictment  against 
the  owner  of  the  wharf  for  cutting  down  erections 
made  in  front  of  his  wharf,  which  were  not  on  his 
land,  and  the  case  did  not  involve  tbe  power  to  place 
the  erection  so  as  to  cut  off  his  rifcht  to  the  wharf, 
but  the  rightfulness  of  his  method  of  getting  rid  of 
them. 

In  Oould  V.  Hudson  River  R.  Co.  6  N.  Y.  622,  where 
a  railroad  company  under  authority  of  the  state 
had  laid  Its  tracks  below  hlghwater  mark  along  the 
shore  of  the  Hudson  river  so  as  to  cut  the  riparian 
owner  off  from  access  to  the  stream,  the  court  draws 
a  distinction  between  the  power  of  the  King  of 
England  and  of  the  state  in  this  country,  holding 
that  the  power  of  the  state  is  tbe  more  extensive, 
and  then  adopts  the  language  of  the  chancellor  in 
Lansing  v.  Smith,  placing  the  decision  on  that  case 
without  any  reference  to  the  fact  that  in  the  Lans- 
ing Case  the  riparian  owner  was  injured  only  in  so 
far  as  his  wharf  was  further  up  the  river  than  the 
obstruction  to  navigation,  so  that  be  was  injured 
in  common  with  all  others  situated  as  he  was;  while 
in  the  Gould  Case  the  plaintiff  alone  was  injured  in 
his  private  right  of  access.  It  is  held  that  the  lan- 
guage of  the  chancellor  denies  to  the  plaintiff  any 
private  right  to  the  waters  where  the  railroad  is 
constructed,  and  that  he  has  no  claim  to  damages. 
It  is  said  that  the  exclusive  right  of  access  does  not 
belong  to  the  plaintiff  because  his  lands  adjoin  nav- 
igable waters,  but  because  no  other  man  can  enjoy 
them,  for  the  reason  that  if  he  enters  on  the  plain- 
tiff^s  land  without  his  permission  he  becomes  a  tres- 
passer. The  judge  says:  "I  can  see  nothing  peculiar 
in  these  rights  which  are  not  possessed  by  any 
other  person  living  1,000  miles  from  navigable  wa- 
ters, as  I  suppose  he  would  have  the  right  to  the 
exclusive  possession  of  his  land,  to  come  and  go  to 
and  from  it  with  teams  and  produce;  and  should 
any  other  person  attempt  to  exercise  the  same  right 
without  tbe  permission  of  the  owner,  he  would  be 
a  trespasser.**  Edmonds,  J.,  dissents.  The  question 
of  the  right  of  access,  which  was  the  principal  one 
raised  in  the  case,  was  not  discussed,  or  even  no- 
ticed, in  the  prevailing  opinion. 

The  lower  court  said  the  plaintiff  is  in  the  position 
of  thousands  whose  lands  are  deteriorated  in  value 
in  consequence  of  improvements  lawfully  made 
upon  the  lands  of  others.  Gould  v.  Hudson  River 
R.  Co.  12  Barb.  616. 

That  case  was  recognized  in  People  v.  Tibbetts,  19 
N.  Y.  0^  People,  Loomls,  v.  Canal  Appraisers,  88 
N.  Y.  461;  Smith  v.  Rochester,  02  N.  Y.  463,  44  Am. 
Rep.  808;  Langdon  v.  New  York,  08  N.  Y.  129,  and 
followed  in  Getty  v.  Hudson  River  R.  Co.  21  Barb. 
617,  and  in  Re  New  York,  W.  S.  &  a  R.  Co.  20  Hun, 
260. 

But  in  Rumsey  v.  New  York  &  N.  B.  R.  Co.  138  N. 
Y.  70, 16  L.  R.  A.  618,  the  court  held  that  the  owner 
of  land  bounding  upon  a  navigable  river  has  the 
right  of  access  to  the  navigable  part  of  the  river 
and  the  right  to  construct  a  landing  or  wharf.  In 
that  case  the  court,  speaking  of  Gould  v.  Hudson 
River  R.  Co.,  says  it  beUeves  that  tbe  proposition 
decided  by  it  is  not  supported  by  any  other  judicial 
decision  in  this  state,  and  if  they  were  dealing  with 
the  question  now  as  an  original  one  it  would  not  be 
difficult  to  sbow  that  the  judgment  in  that  case  was 
a  departure  from  precedent  and  contrary  to  reason 
and  justice.    It  further  says:    Tbe  Gould  Case  has 
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The  law  authoriziug  the  leasing  of  the  har- 
hor  area  is  merely  a  grant  of  power  to  be  exer- 
cised in  the  discretion  of  the  harbor-line  com- 
mission, and  in  such  a  case  mandamus  will 
not  lie  to  compel  the  grantees  of  the  power  to 
exercise  it. 

Boyne  v.  Ryan,  100  Cal.  265;  Eierding  v. 
McGinn,  23  Or.  15. 


A  writ  of  mandamus  should  not  issue  where 
relator's  claim  to  relief  is  based  upon  the  un- 
constitutionality of  an  act  of  the  legislature. 

14  Am.  &  Eng.  Enc.  Law,  p.  100;  Wnghl  v. 
Kelly  (Idaho)  4S  Pac.  565;  State,  Goodloe,  v. 
Lanier,  47  La.  Ann.  568. 

The  validity  of  the  grant  is  not  questioned 
on  account  of  any  irregularity  in  the  manner 


been  frequently  critloised  and  questioned,  and  it  Is 
believed  bas  never  been  fully  acquiesced  in  by  the 
courts  or  the  profession  as  a  decisive  authority  or 
a  correct  exposition  of  the  rights  of  riparian  own- 
ers. 

And  in  Kane  v.  New  York  Elev.  R.  Co.  125'N.  Y. 
164,  11  L.  R.  A.  646.  tbe  court  said  tbe  Gould 
Oase  has  been  frequently  criticised,  and  cannot  be 
reararded  as  a  decisive  authority  upon  the  point  ad- 
Judged  therein. 

In  Rumsey  v.  New  York  &  N.  E.  R.  Co.  84  N.  Y. 
S.  R.  454,  a  second  appeal  of  the  case  reported  In 
198  Y.  N.  79,  the  court  says,  if  the  former  decision 
deserves  to  be  followed  to  its  full  extent  it  has  no 
application  to  this  case. 

The  Rumsey  Case  was  followed  in  fledges  v. 
West  Shore  R.  Co.  150  N.  Y.  156. 

The  grant  by  the  state  of  the  right  to  build  a 
railroad  along  the  shore  below  high-water  mark 
cannot  extinguish  or  Impair  the  easement  of  ripa- 
rian rights  which  tbe  owners  of  tbe  upland  have  in 
the  river.  Saunders  v.  New  York  C.  &  H.  R.  R.  Co. 
144N.  Y.75,a8L.R.A.878. 

It  thus  appears  that  the  riparian  right  of  access 
is  recognized,  so  far,  at  least,  that  it  cannot  be  cut 
off  by  tbe  erection  of  a  railroad  along  the  shore 
without  compensating  the  owner. 

Many  of  the  cases  in  New  York  state  have  arisen 
out  of  controversies  concerning  the  water  front 
of  Manhattan  island.  These  cases  have  been  de- 
cided as  though  they  established  the  general  rule, 
and  cases  from  tbe  island  and  those  elsewhere  have 
been  cited  indiscriminately  in  discussions  of  the 
law.  But  there  is  very  strong  reason  for  making  a 
distinction  between  them.  Before  any  private 
titles  had  been  acquired  on  the  island  the  munici- 
pality obtained  a  grant  of  a  strip  400  feet  wide 
around  the  whole  island,  so  that  all  private  titles 
were  subordinate  to  this  grant,  and  persons  taking 
them  cannot  be  regarded  as  In  tbe  true  sense  of  the 
term  riparian  owners.  Of  course  such  owners 
could  not  complain  of  the  use  by  the  municipality 
of  its  property. 

The  city  of  New  York  took  the  absolute  title  to 
tbe  tide  ways  surrounding  tbe  island,  which  ena- 
bled it  to  cut  off  tbe  riparian  owner  from  access  to 
the  water.    Sage  v.  New  York,  10  App.  Div.  294. 

In  that  case  the  right  of  the  riparian  owner 
against  the  right  of  the  public  to  improve  naviga- 
tion arose,  and  tbe  court  adopted  a  middle  ground 
between  the  Gould  and  Rumsey  Cases. 

it  held  that  the  riparian  owner  is  entitled  as 
against  all  but  tbe  Crown  as  trustee  for  the  public 
at  large  to  the  right  of  access.  But  that  a  riparian 
owner^s  right  of  ingress  and  egress  to  bis  water 
front  does  not  include  a  right  to  compensation 
for  un  Interference  therewith  caused  by  a  pub- 
lic Improvement  on  the  water  front  for  the  benefit 
of  navigation.  Sage  v.  New  York,  154  N.  Y.  61,  38 
L.  R.  A.  606. 

The  court  said  that  while  the  general  rule  pre- 
vents disturbance  of  riparian  rights  by  public  au- 
thority without  making  compensation,  when  the 
interest  of  tbe  whole  people  requires  the  improve- 
ment of  a  water  front  for  the  benefit  of  navigation 
it  seems  to  be  the  rule  for  the  state,  or  the  city  of 
New  York  by  permission  of  the  state,  to  make  such 
Improvements  upon  the  tide-water  front  without 
compensating  the  riparian  owner  other  than  by 
giving  him  the  paramount  right  of  purchasing  in 
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case  of  sale.  The  foundation  of  the  rule  does  not 
seem  to  have  been  clearly  pointed  out.  The  right 
of  the  government  rests  upon  the  principle  of  im- 
plied reservation,  and  in  every  grant  of  land 
bounded  by  navigable  water  where  tbe  tide  ebbs 
and  flows,  made  by  the  Crown  or  the  state  as  trus- 
tee for  tbe  public,  there  is  reserved  by  implication 
the  right  to  so  improve  the  water  front  as  to  aid 
navigation  for  the  benefit  of  the  general  public 
without  compensation  to  the  riparian  owner.  The 
implication  springs  from  the  title  to  tbe  tide- way. 
the  nature  of  the  subject  of  the  grant,  and  its  rela- 
tion to  the  navigable  tide  water. 

The  court  in  that  case  does  not  keep  the  dlstinc- 
tion  between  Manhattan  island  property  and  other 
property,  and  between  common  and  individual  in- 
juries, as  clear  as  might  be  desired.  The  distlQct  ion 
made  between  rights  against  the  state  and  tho^ 
afirainst  its  grantees  is  a  new  one  in  the  form  there 
presented,  and,  as  will  be  seen  above,  has  not 
been  made  in  England. 

Tbe  following  oases  were  governed  by  the  Gould 
Case  or  were  from  Manhattan  island,  and  therefore 
subject  to  its  peculiar  law. 

In  People  v.  New  York  &  S.  I.  Ferry  Co.  68  N.  Y. 
71,  the  land  under  water  had  been  granted  to  the 
owner  of  tbe  adjacent  upland,  but  the  court  in  dis- 
cussing his  right  says  the  ownership  of  the  adjacent 
upland,  however,  gave  him  no  title  to  or  interest  in 
the  lands  under  water  in  front  of  his  premises. 

In  Furman  v.  New  York,  6  Sandf.  16,  an  attempt 
was  made  to  enjoin  the  conveyance  of  land  under 
water  to  a  third  person.  But  the  court  refused  to 
interfere.  The  claim  was  not  placed  on  tbe  right 
of  access  to  the  water,  but  on  tbe  right  to  tbe  soil 
under  water.  Tbe  court  says  the  most  that  the 
owner  of  the  upland  can  ask  is  the  first  offer  in 
case  tbe  city  decides  to  sell. 

And  that  was  aflSrmed  in  Furman  v.  New  York, 
10  N.  Y.  667. 

The  owner  of  a  pier  which  is  obstructed  by  the 
deposit  of  refuse  about  it  so  as  to  prevent acxsess  to 
it  has  no  claim  to  relief  as  a  riparian  owner,  but 
his  right,  if  any,  is  with  the  other  people  of  the 
state  whose  use  of  the  highway  has  been  obstructed 
or  disturbed  by  an  individual.  Hudson  River  K. 
Co.  V.  Loeb,  7  Robt.  418. 

In  Manhattan  Gaslight  Co.  v.  Barker.  36  How.  Pr. 
233,  which  was  a  motion  to  restrain  the  deposit  of  re- 
fuse  in  a  public  river  in  such  a  way  as  to  impede  ac- 
cess to  the  plaintiff^s  property,  the  court,  on  tbeau- 
thority  of  tbe  Gould  Case,  said  it  cannot  be  inferred 
from  the  mere  fact  of  proximity  that  the  owner 
of  land  adjoining  a  public  highway  or  fronting  on 
a  river  which  is  a  public  highway  has  some  interest 
therein  simply  by  reason  of  bis  proximity.  Thi'*  is 
an  error  which  has  been  extensively  indulged  in. 

In  New  York  v.  Hart,  96  N.  Y.  443,  the  co;:ru  in 
discussing  the  rights  of  an  owner  whose  title  went 
to  high-water  mark,  says,  after  referring  to  tbe 
nature  of  the  injury  which  the  owner  will  suffer  by 
be'ing  cut  off  from  the  water  and  the  privileges 
which  he  will  thereby  lose,  that  the  state  may,  by 
virtue  of  its  ownership  of  the  tide  way,  destroy 
tbem  by  a  use  or  grant  for  public  purposes  and 
without  compensation. 

But  it  is  held  that  when  the  city  decides  to  sell 
its  tide- way  for  the  construction  of  wharves  the 
riparian  owner  has  a  prior  equity  in  the  right  to 
make  the  purchase. 
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of  niakiDg  it,  but  on  account  of  lack  of  power 
to  make  it  at  all. 

19  Am.  (&  Eog.  Edc.  Law/p.  358,  and  cases 
cited  under  note  4. 

Reavis,  J., delivered  the  opinion  of  the  court: 


Plaintiff  applied  to  the  board  of  state  land 
commissioners  to  lease  from  the  state  the  har- 
bor area  in  front  of  certain  tide  lands  of  the 
city  of  Seattle  owned  by  him.  The  uses  for 
which  he  sought  to  lease  the  harbor  area  were 
as  follows:     "'For  the  purpose  of  receiving  by 


The  owner  of  a  bulkbeadcannot.enjoiD  the  erec. 
ter  of  a  pier  beyond  it  In  the  water  under  permission 
of  the  proper  authorities.  His  remedy,  if  any,  is  an 
action  for  damages.  Taylor  v.  Brookman,  4&  Barb. 
100. 

New  Jersey, 

In  New  Jersey  the  question  developed  a  differ- 
ence in  opinion  between  Chief  Justice  Beasley  and 
Chancellor  Zabriskie,  in  which  the  chief  Justice 
finally  prevailed,  but  the  chancellor  was  very  te- 
nacious in  holding  to  his  opinion  even  after  the 
law  had  been  established  aipalnst  him. 

In  GoufiTh  V.  Bell,  22  X.  J.  L.  441,  wher«)  the  ques- 
tion was  as  to  the  title  to  improved  land  on  the 
water  front.  Carpenter  J.,  cites  cases  boldinff  that 
a  riparian  owner  has  a  right  of  access  to  the  water; 
and  he  sajrs  if  this  doctrine  can  be  maintained  it 
would  seem  to  'follow  that  no  grant  for  a  mere 
private  purpose  can  be  supported  .which  interferes 
with  the  established  rights  of  such  owner.  It 
would  simply  be  to  take  the  property  of  one  per- 
son in  order  to  transfer  It  to  another.  But  he  says 
the  decision  of  that  question  was  not  necessary  In 
that  case.  Randolph,  J.,  however,  says  the  rights 
of  a  person  whose  boundary  is  the  sea  extend  only 
to  high- water  mark.  What  right  has  be  beyond 
this  boundary?  All  beyond  belongs  to  the  state; 
and  although  that  may  l>e  slow  to  deprive  him  of 
any  privilege,  yet«  can  it  be  diflputed  that  the  state 
would  have  a  right  to  fill  up  in  front  of  any  ripa- 
rian owner  to  high -water  mark,  and  erect  there  a 
fortification  or  lighthouse?  And  if  no  land  was 
taken  aK)Ove  high  water  would  any  private  prop- 
erty l>e  taken  for  public  use  which  the  riparian 
owner  must  be  paid  for  under  the  Constitution? 
And  on  appeal,  although  the  question  was  not  dis- 
cussed by  all  the  judges.  Potts,  J.,  says  (Bell  v. 
Gough,  23  X.  J.  L.  675)  the  rights  of  the  riparian 
owner  areas  sacred  and  inviolable  as  any  others. 
They  are  appurtenances  to  the  estate,  constitute 
part  of  its  intrinsic  value,  and  can  no  more  be 
taken  from  him  contrary  to  law  than  any  other 
portion  of  his  property.  Among  these  rights  is 
that  to  the  water  as  appurtenant  to  the  upland. 
These  doctrines  rest  upon  sound  and  safe  princi- 
ples, and  interpose  an  impassable  barrier  behind 
which  the  citizen  may  find  protection  against  the 
power  of  the  state  itself.  Tbe  doctrine  that  the 
legislature  could  grant  to  any  private  person  for 
private  use  a  strip  of  land  along  all  the  navigable 
water  waj  s  for  private  use,  so  as  to  destroy  every 
pre-existing  right  of  the  riparian  owner  and  inter- 
pose  new  owners  between  him  and  tbe  navigable 
waters,  would  certainly  be  received  with  equal  sur- 
prise and  consternation.  In  this  conclusion  Xev- 
lus.  J.,  concurred,  but  Valentine  held  that  no  such 
right  existed. 

In  State,  Roberts,  v.  Jersey  aty,  25  X.  J.  L.  526. 
which  was  an  attempt  to  tax  an  improvement 
which  had  been  made  out  into  the  water,  the  judge 
says  it  must  now  be  accepted  as  tbe  establibbed 
law  in  New  Jersey  that  the  right  of  the  owner  of 
land  bounded  by  a  navigable  river  extends  only  to 
the  actual  high- water  mark.  Tbe  land  under 
water  may  be  granted  by  tbe  state  to  a  stranger  at 
any  time  before  it  is  reclaimed  and  annexed  to 
the  upland.  Such  is  unquestionably  tbe  common 
law. 

In  Tinsman  v.  Belvldere  Delaware  R.  Co.  26  N. 
J.  L.  148,  00  Am.  Dec.  565,  a  railroad  company  built 
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an  embankment  which  injured  a  right  which  plain- 
tiff bad  to  float  timber  in  the  mouth  nf  a  creek^ 
upon  land  belonging  to  another  person  some  dis- 
tance from  his  saw- mi  1 1,  and  it  was  held  that  be 
had  a  right  of  action  for  the  injury. 

In  Stevens  v.  Paterson  &  N.  R.  Co.  34  X.  J.  L.  632,. 
8  Am.  Rep.  260,  the  obiet  Justice,  with  whom  con- 
curred a  majority  of  tbe  court,  says  that  he  has 
not  found  that  any  other  Judge  than  Xeviusand 
Potts  and  Edmunds,  dissenting  in  Gould  v.  Hudson 
River  R.  Co.,  has  ever  based  a  decision  on  tbe 
ground  of  a  riparian  right  in  navigable  waters. 
And  be  states  that  the  theory  of  this  position  is 
baaed  upon  a  misconception.  That  tbe  right  of 
access  is  not  held  by  virtue  of  property,  but  that 
it  attaches  to  the  riparian  owner  as  an  individual,, 
and  he  holds  it  in  common  with  other  citizens. 
The  case  is  merely  this:  Tbe  man  who  owns  the 
land  next  to  navigable  water  is  more  conveniently 
situated  for  enjoying  the  public  easement  than  the 
rest  of  tbe  community.  But  a  mere  enumeration 
of  the  advantages  of  tbe  position  falls  far  short  of 
showing  that  such  proprietor  has,  in  tbe  jua  pub- 
licum  by  the  common  law,  more  or  higher  rights 
than  others.  He  further  says  that  no  ancient  au- 
thority can  be  found  which  gives  countenance  to 
the  notion  that  any  such  privileges  as  those  claimed 
are  appurtenant  to  the  bank  or  ripa  of  a  navigable 
river.  The  argument  is  built  largely  on  the  fact 
that  tbe  King  had  granted  shore  lands  in  gross.  It 
is  held  that  tbe  license  of  tbe  state  to  tbe  owner  to 
fill  out  upon  the  shore  may  be  revoked  at  any  time 
before  it  Is  exercised,  and  tbe  shore  may  be  granted 
to  a  third  person.  It  is  said  that  by  such  an  appro- 
priation the  shore  owner  may  sustain  a  greater  in- 
convenience than  will  other  citizens  whose  land 
does  not  run  along  the  water,  but  tbe  injury  is  in 
its  essence  and  cbaracter  the  same,  tbe  difference 
being  only  in  degree.  From  this  decision  Zabris- 
kie, Ch.,  and  Clement  and  Ogden,  Judges,  dis- 
sented. 

In  84  N.  J.  L.  668,  Chancellor  Zabriskie  says  that 
Judge  Grler  ruled  in  the  unreported  case  of  Bell 
V.  Coles  that  tbe  owner  of  land  under  tbe  tide 
water  could  not  cut  off  the  access  of  the  riparian 
owner  to  the  water  or  till  up  tbe  land,  and  that  tie- 
cause  of  this  opinion  the  owner  of  tbe  submerged 
land  purchased  a  strip  of  the  upland  In  order  to 
acquire  tbe  right  to  utilize  tbe  land  under  water. 

In  Key  port  &  M.  P.  S.  B.Co.  v.  Farmers'Transp.Co. 
18  X.  J.  Eq.  13,  tbe  chancellor,  speaking  of  Gough 
V.  Bell,  says,  of  eight  Judges  who  delivered  opm- 
ions  only  one  is  silent  upon  tbe  point  in  question. 
All  the  others  more  or  less  strongly  maintain  tbat 
in  Xew  Jersey  tbe  shore  owner  has  vested  rights  in 
tbe  water  in  front  of  him  tbat  cannot  be  taken 
away.  And  not  only  tbe  opinions  of  tbe  Judges, 
but  tbe  history  of  public,  professional.  Judicial 
and  legislative  opinion  on  this  matter,  shows  tbat 
this  was  and  bad  t)een  for  years  the  prevalent  view 
in  tbe  state. 

And  in  Keyport  &  M.  P.  8.  B.  Co.  v.  Farmers* 
Transp.  Co.  18  X.  J.  Eq.  611,  where  the  question  was 
as  to  tbe  right  of  a  wharf  owner  to  have  tbe  space 
at  tbe  side  of  his  wharf  kept  open,  it  is  said  that 
public  sentiment  from  tbe  earliest  times  to  this  day, 
and  tbe  whole  course  of  legislative  action  in  this 
state,  have  recognized  a  natural  equity,  so  to 
speak,  in  the  riparian  owner  to  preserve  and  im- 
prove tbe  contact  of  his  property  with  tbe  naviga- 
ble water. 
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Tail  and  water,  shipping  by  rail  and  water,  fish 
and  other  food  products  of  the  water,  curing 
and  canning  cod,  salmon,  and  other  fish  ana 
water  products;  of  keeping  and  maintaining  a 
retail  and  wholesale  fish  market  for  the  hand- 
ling of  shell  and  other  fish  from  the  waters  of 
the  Pacific  Ocean,  Alaska,  and  the  inlets,  bays 


and  arms  of  the  Pacific  Ocean,  and  the  lakes 
and  rivers  of  Oregon,  Washington,  British 
Columbia,  and  Alaska;  and  in  the  handling  of 
fresh,  salt,  cured,  and  canned  fish  in  and  be- 
tween the  city  of  Seattle  and  the  markets  in 
the  state  of  Washington  and  other  states  and 
foreign  countries;  and  for  the  manuflacture  or 


The  state  may  grant  the  right  to  a  raiUx)ad  com- 
pany to  bridge  a  stream,  and  it  may  take  the 
necessary  land  under  water  for  tbe  purpose  of  the 
hridge«  although  the  effect  wUl  be  an  interference 
with  the  wharfage  rights  of  tbe  riparian  owner. 
PennsyiTanIa  R.  Ck>.  v.  New  York  &  L.  B.  R.  Co.  88 
N.  J.  Bq.  167. 

Tbe  riparian  owner  who  has  not  in  fact  reclaimed 
the  land  under  water  in  front  of  his  bank  has  as 
riparian  owner  no  legal  right  to  or  in  respect  to 
tbe  land  in  front  of  bis  property  which  will  pre- 
vent tbe  state  from  granting  it  to  any  person,  and 
that  without  compensation  to  such  owner.  Amer- 
ican Dock  &  Improv.  Ck>.  v.  Public  Schools,  89  N. 
J.  Eq.  409. 

But  it  has  been  said  that  the  state  cannot  license 
a  person  to  erect  wharves  in  front  of  land  owned 
by  a  corporation,  although  the  corporation  cannot 
Itself  acquire  such  a  right.  State  v.  Brown,  27  N. 
J.L.18. 

Washington  and  Oregon, 

The  Washington  Ck>n8titutIon  provides  that  the 
«tate  asserts  its  ownership  of  tbe  beds  and  shores 
of  all  navigable  waters  in  the  state  up  to  and  in- 
eluding  the  line  of  ordinary  high  tide  in  tbe  waters 
where  the  tide  ebbs  and  flows,  and  up  to  and  in- 
oludlng  the  lines  of  ordinary  high  water  within  the 
banks  of  all  navigable  rivers  and  lakes;  and  it  was 
held  in  Bisenbach  v.  Hatfield,  2  Wash.  280, 12  L.  R. 
A.  682,  that  by  reason  of  that  provision  the  riparian 
owner  has  no  special  or  peculiar  rights  in  the 
water  as  an  incident  to  bis  estate.  Tbe  authorities 
on  the  subject  are  considered,  and  support  for  the 
Judgment  is  found  in  them.  But  Stiles,  J.,  delivers 
a  strong  dissenting  opinion. 

In  Oregon  a  series  of  decisions  established  that 
the  tide  lands  belonged  to  the  state.  Hinman  v. 
Warren,  6  Or.  411:  Parker  v.  Taylor,  7  Or.  446;  Par- 
kers V.  Rogers,  8  Or.  188,  and  in  tbe  opinions  it  was 
Incidentally  remarked  that  tbe  state  was  under  no 
obligation  to  recognize  tbe  rights  of  Individual 
owners. 

So,  in  Sbively  v.  Welch,  lOSawy.  186,  it  is  said  by 
way  of  argument  that  tbe  owners  of  upland  in 
Oregon  bad  no  right  to  or  interest  in  land  under 
the  water,  or  any  right  to  purchase  the  same  until 
and  except  for  the  act  of  1872. 

At  the  same  time,  in  Wilson  v.  Welch,  12  Or.  8fi&, 
Thayer,  J.,  recognized  riparian  rights  as  property 
which  could  be  taken  only  for  public  use  and  upon 
iriving  compensation. 

So,  in  a  Federal  case  it  was  held  that  tbe  owner 
of  land  abutting  on  tide  lands  in  Oregon,  and  not 
disposed  of  by  the  state  or  the  United  States,  has  a 
right  of  access  from  his  land  to  the  water,  and  may 
erect  and  maintain  a  private  wharf  for  his  own 
convenience  so  long  as  be  does  not  interfere  with 
tbe  public  use,  and  subject  to  the  regulating  power 
of  tbe  legislature.  Case  v.  Loftus,  89  Fed.  Rep. 
730,5  L.R.  A.  684. 

In  Parker  v.  West  Coast  Pkg.  Co.  17  Or.  510, 5  L. 
R.  A.  61,  it  is  stated  in  a  headnote  by  the  court  that 
an  owner  of  land  bounded  by  navigable  waters 
possesses  important  riparian  rights,  and  in  tbe 
opinion,  from  which  there  is  no  dissent,  it  is  stated 
that  tbe  bed  of  tbe  river  belongs  to  tbe  state  in  its 
sovereign  capacity,  subject  to  tbe  riparian  rights  of 
tbe  owner  of  the  land  at>ove  and  adjacent  thereto. 
Tbe  state,  however,  cannot  sell  it,  nor  can  the  state 
control  its  use  except  to  increase  the  facilities  for 
navigation  and  commerce. 
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Finally,  in  Bowlby  v.  Sbively.  22  Or.  414,  tbe  court, 
after  a  full  review  of  the  authorities  in  that  state, 
held  that  tbe  expressions  of  opinion  that  riparian 
proprietors  bad  a  right  to  wharf  out,  of  which 
they  could  not  be  deprived^  were  mere  dicta  or 
tbe  individual  opinion  of  tbe  judge  making  them; 
and  tbe  rule  was  announced  that  the  state  had  ac 
absolute  right  to  dispose  of  the  tide  lands,  and  that 
tbe  riparian  proprietor  bad.no  right  whatever 
therein. 

This  decision  was  placed  upon  the  ground  that 
tbe  question  was  settled  by  tbe  prior  Oregon  deci- 
sions. But  decisions  holding  that  tbe  title  to  the 
tideways  is  in  the  state  are  not  necessarily  Incon- 
sistent with  a  riparian  right  of  access  to  tbe  water. 

Another  claim  made  in  the  opmlon  is  that  the 
state  has  tbeiKing^s  ins  privatum  in  the  property 
which  it  can  dispose  of  as  he  oould.  But  the  claim 
of  a  private  right  resting  in  tbe  public  even  when 
that  public  is  organized,  is  not  a  satisfactory  one. 
The  only  question  is  for  what  purpose  tbe  public 
holds  its  title.  Furthermore  tbe  court  relies  on  Ste- 
vens V.  Paterson  &  X.  R.  Co.  84  N.  J.  L.  582, 8  Am. 
Rep.  260,  and  Gould  v.  Hudson  River  B.  Co.  6  N.  Y. 
522,  saylngtbat  tbe  rule  of  that  case  is  a  rule  of  prop- 
erty In  New  York,  and  has  never  been  questioned. 
It  thereby  overlooks  tbe  fact  that  that  case  had 
been  expressly  overruled  by  the  New  York  courts 
two  months  before,  and  in  the  overruling  case  it 
was  stated  that  the  Gould  Case  had  never  been  held 
to  represent  tbe  true  rule  upon  tbe  subject. 

Lord,  J.,  who  delivered  the  opinion,  announced 
his  disapproval  of  the  rule  of  tbe  case. 

Tbe  Bowlby  Case  was  affirmed  by  tbe  Supreme 
Court  of  the  United  States  upon  the  ground  that 
the  rule  was  fixed  by  tbe  state  law,  which  was 
binding  upon  tbe  Cnited  States  courts. 

The  rule  of  the  Federal  courts. 

Tbe  question  of  riparian  rights  against  a  state 
or  individuals  is  one  of  state  law  which  is  binding 
on  tbe  Federal  courts.  Sbively  v.  Bowlby,  ISS  U.  S. 
1,  88  L.  ed.  881. 

The  Federal  courts  have,  however,  expressed 
opinions  upon  tbe  question,  which  have  more  or  less 
influenced  tbe  decisions  in  state  courts.  Dutton  v. 
Strong,  1  Black,  28, 17  L.  ed.  29:  Yates  v.  Milwaukee, 
10  Wall.  407, 19  L.ed.  984. 

And  in  St.  Paul  &  P.  R.  Co.  v.  Schnrmeir,  7  Wall. 
272, 19  L.ed.  74,  the  court  apparently  assumed  that 
it  was  settled  that  riparian  owners  had  rights  in 
tbe  adjacent  waters. 

In  Avery  v.  Fox,l  Abb.  (U.  S.)  246,  where,  for  tbe 
purpose  of  improving  navigation,  the  chanael  of  a 
river  which  flowed  past  plalntiff^s  land  was  moved 
so  that  tbe  water  would  be  diverted  from  tbe  old 
course,  it  was  held  that  tbe  riparian  owner  had 
tbe  right  to  have  the  water  flow  past  his  land,  of 
which  he  could  not  be  deprived  without  compen- 
sation. 

But  when  tbe  right  of  tbe  Federal  government 
to  make  improvement  in  aid  of  commerce  con- 
flicted with  tbe  right  of  tbe  individual,  the  right  of 
tbe  individual  was  held  not  to  exist. 

In  Hawkins*  Point  Ligbt-House  Case,  89  Fed. 
Rep.  77,  where  tbe  United  States  bad  placed  a 
lighthouse  in  the  water  In  front  of  property  the 
owner  of  which  bad  by  tbe  state  statutes  the  title 
to  tbe  soil  and  the  right  to  wharf  out,  tbe  court 
says  it  is  by  no  means  true  that  any  dealing  with  a 
navigable  stream  which  Impairs  the  value  of  tbe 
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State,  ex  reL  Dbnny,  7.  Bridges. 


^tora^e  of  ice  to  be  used  in  the  packing  and 
handling  of  fish  and  other  food  products  of 
the  water,  and  the  furnishing  ice  to  the  steam- 
•ers  and  other  craft  touching  at  said  city  of 
Seattle,  and  to  the  towns  and  places  upon 
Puget  Sound  and  tributary  country."  The 
board  of  harbor-line  commissioners  rejected 


the  application  of  plaintiff  to  lease  on  two 
grounds:  "First.  That  the  plaintiff,  A.  A. 
Denny,  must  adjust  or  acquiesce  in  the  adjust- 
ment of  tide  lands  purchased  by  him  as  afore- 
said to  the  new  plat  thereof,  before  any  lease 
will  be  granted  him  for  the  harbor  area  afore- 
said, or  any  part  thereof.    Second.    That  the 


rierhtsof  riparian  owners  gives  them  a  claim  for 
oompeDsation.  The  contrary  doctrine  that,  in  or- 
der to  develop  the  (rreatest  public  utility  of  a  water 
way,  private  convenience  must  often  suffer  with- 
out compensation,  has  been  sanctioned  by  repeated 
decisions  of  the  supreme  court.  If  necessary  to 
the  free  navigation  of  tbe  stream  the  owner  will 
be  prevented  from  extending  any  structure 
into  it. 

In  Gibson  v.  United  States,  168  U.  S.  209. 41  L.  ed. 
1)96.  the  United  States  government  bad  built  a  dike 
in  tbe  Ohio  river  and  confined  the  water  to  the 
main  channel,  the  effect  of  which  was  to  prevent 
the  free  ingress  and  egress  of  boats  to  the  landing 
of  plaintiff,  a  riparian  owner,  so  that  at  the  time  of 
year  when  the  landing  was  most  needed  it  could  not 
be  reached  by  boat.  The  court  held  that  the  ripari- 
an owner^s  rights  were  subject  to  the  consequences 
of  the  improvement  by  the  government  of  its  nav- 
igable waters,  and  that  the  cobstitutional  provision 
requiring  compensation  for  private  property  taken 
for  public  use  does  not  apply  because  the  private 
property  was  not  taken,  but  only  damaged.  The 
offect  of  that  decision  is  that  tbe  right  of  access  is 
not  property,  although  the  opinion  does  not  di- 
rectly say  so. 

But  the  lower  court,  whose  opinion  was  af- 
firmed (Gibson  v.  United  States,  29  Ct.  Cl.  18).  di- 
rectly held  that  the  owner  of  a  wharf  on  the  bank 
of  a  river  has  no  right  of  property  below  low  wa- 
ter mark,  and  no  property  in  the  flow  of  water  or 
in  the  approach  to  land.  The  court  says  that  if  the 
riparian  owner  had  any  such  right  it  must  be  based 
on  prescription,  which  is  at  variance  with  the  doc- 
trine of  Lyon  v.  Fishmongers*  Ck).,  which  holds  the 
right  to  be  a  natural  one.  It  is  further  said  that 
the  riparian  owner^s  right  was  a  mere  license  which 
might  be  revoked  at  any  time,  relying  on  Lansing 
V.  Smith,  ilomochitto  River  Comrs.  v.  Withers, 
and  Stevens  v.  Paterson  A  N.  R.  Co. 

When  the  court  denies  the  existence  of  property 
in  the  right  of  access  to  the  water  it  follows  a  very 
small  minority  of  the  courts  which  have  consid- 
ered the  question. 

A  change  in  the  channel  of  a  river  so  as  to  pre- 
vent the  flow  of  the  water  to  the  land  of  a  riparian 
owner  will  not  render  the  United  States  liable  to 
make  compensation  as  for  property  taken. 
Friend  v.  United  States,  80  Gt.  Cl.  94.  In  that  case 
stones  and  dirt  were  dumped  in  the  channel  of  tbe 
river,  by  which  the  access  to  the  plaintiff^s  land 
was  cut  off. 

Tbe  right  to  regulate  commerce  involves  tbe 
right  to  regulate  navigation,  and  this  involves  the 
use  of  submerged  lands.  The  title  of  the  riparian 
owner,  although  extending  to  the  current  of  tbe 
stream,  is  subject  to  the  right  of  Congress  to 
occupy  the  submerged  land  for  the  erection  of 
structtares  in  aid  of  commerce  between  tbe  states, 
and  it  is  immaterial  that  such  structures  are  placed 
in  the  water  in  such  a  way  as  to  interfere  with  the 
riparian  owner^s  access  to  deep  water.  The  right 
of  access  to  deep  water  is  a  right  subordinate  to 
the  right  of  the  state  and  the  Federal  government 
to  control  the  stream  in  so  far  as  necessary  for 
purposes  of  commerce.  Scranton  v.  Wheeler,  16 
U.S.  App.  163,  57  Fed.  Hep.  808,  6  CCA.  585.  This 
case  was  reversed  in  41  L.  ed.  818,  evidently  for 
lack  of  jurisdiction. 

Some  of  the  state  courts  have  followed  the  above 
decisions. 
40  L.  R.  A. 


Although  the  riparian  owner  takes  the  title  to 
the  soil  under  water  his  right  is  subordinate  to 
that  of  the  United  States  government  to  make  im- 
provements in  aid  of  navigation,  so  that  he  is  en- 
titled to  no  compensation,  although  the  govern- 
ment erects  a  pier  in  such  a  manner  as  to  cut  him 
off  from  access  to  tbe  navigable  water.  Scranton 
V.  Wheeler  (Mich.)  71 N.  W.  1091. 

The  right  of  access  of  a  riparian  owner  is  sub- 
ordinate to  the  power  of  Congress  over  the  sub- 
jects of  interstate  commerce.  Winifrede  Coal  Co. 
V.  Central  R.  k  Bridge  Co.  %i  Ohio  L.  J.  17a 

Other  decitiiorw  which   have  denied  the  riparian 
oumcr'8  right. 

In  Philadelphia  v.  Scott,  81  Pa.  80, 2%  Am  Rep. 
788,  it  is  said  that  while  the  owner  of  land  on  a  tide 
river  has  an  absolute  title  to  tbe  soil  to  ordinary 
high- water  mark,between  this  line  and  the  ordinary 
low-water  line  his  title  is  qualified  by  the  public 
right  of  navigation.  This  prevents  his  use  of  the 
soil  to  the  prejudice  of  the  public  right,  and  con- 
fers on  the  state  the  right  to  improve  the  inter- 
mediate space  for  public  use  without  compensa- 
tion. 

All  land  below  high- water  mark  belongs  to  the 
state,  and  before  it  is  reclaimed  by  the  riparian 
owner  the  state  may  grant  it  for  public  use  to  who- 
ever it  sees  fit.  New  Jersey  Zinc  &  I.  Co.  v.  Morris 
Canal  &  Bkg.  Co.  44  N.  J.  Eq.  388, 1  L.  R.  A.  188. 
'  In  Hoboken  v.  Pennsylvania  R.  Co.  124  U.  8. 656, 
31  L.  ed.  548,  the  court  said  that  over  submerged 
land  of  the  navigable  waters  of  the  state  of  New 
Jersey  the  state  had  absolute  and  exclusive  do- 
minion, including  the  right  to  appropriate  them  to 
such  use  as  might  best  serve  its  views  of  public  in- 
terest. 

In  Homochitto  River  Comrs.  v.  Withers,  29  Miss. 
21, 64  Am.  Dec.  128,  where  the  state  had  diverted  a 
stream  from  its  ancient  course,  which  flowed 
through  plalntiff^s  land,  tbe  court  said  the  state,  in 
virtue  of  her  right  of  eminent  domain,  has  the 
paramount  right  to  control  and  dispose  of  every- 
thing within  her  limits  which  is  not  absolutely  and 
exclusively  private  property,  to  the  promotion  of 
the  public  good. 

It  is  competent  for  the  legislature  to  grant  to 
municipal  corporations  the  exclusive  right  to  build 
wharves  on  public  navigable  rivers  without  com- 
pensation to  tbe  adjacent  landowner  for  the  land 
so  taken  for  the  purpose.  As  against  the  state  the 
riparian  owner  has  no  rights  to  the  river  below 
high-water  mark.  Ravenswood  v.  Fleming,  22  W. 
Va.  62,  44S  Am.  Rep.  '4S&,  the  court,  from  its  argu- 
ment as  well  as  from  its  citation  of  authorities,  ap- 
parently intended  to  follow  the  rule  of  Gould  v 
Hudson  River  R.  Co.  and  Stevens  v.  Paterson  &  N. 
R.CO. 

But  in  Barre  v.  Fleming,  29  W.  Ya.  814,  Snyder, 
J.,  cities  the  rule  of  fates  v.  Milwaukee,  that  tbe 
riparian  owner  has  tbe  right  of  access  to  the  navi- 
gable part  of  the  river  in  front  of  his  land  and  to 
make  a  landing,  wharf,  or  pier,  and  states  that  the 
only  question  involved  and  actually  decided  in 
Ravenswood  v.  Fleming  was  that  the  statute  deny- 
ing to  a  riparian  owner  of  a  lot  within  an  incor- 
porated town  the  right  to  build  a  wharf,  pier,  or 
bulkhead  without  the  consent  of  tbe  town  council 
was  constitutional.  And  he  further  said  that  in 
the  execution  of  the  public  trust  the  state  may  by 
statute  coufer  upon  her  municipal  corporations 
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use  for  which  the  plaintiff,  A.  A.  DeDoy, 
desires  to  lease  said  harbor  area  is  not  a 
convenience  of  commerce  or  navigation,  and 
the  structure  which,  according  to  said  ap- 
plication,   he  contemplates  placing  on    said 


harbor  area,  is  not  a  wharf,  dock,  or  other 
structure,   within  the  meaning  of  the  Consti- 
tution and  tide-land  laws  of  the  state  of  Wasfa- 
ington." 
In  the  view  of  this  cause  taken  by  the  court. 


the  riflrbt  to  authorize  the  establishment  of  public 
wharves  or  landings  within  their  corporate  limits 
without  oompeDsation  to  the  owner  of  the  fee. 

In  Tomlln  v.  Dubuque,  B.  &  M.  R. R.  Co.  32  Iowa, 
106,  it  is  said  that  by  the  rules  of  the  common  law 
the  owner  of  land  aloDg  the  shore  of  a  navifrable 
river  is  entitled  to  no  rifrht  either  in  its  shores  or 
waters  as  an  incident  of  his  ownership,  except  the 
continprent  ones  of  alluvion  and  dereliction.  He  is 
not  entitled  to  damagres  for  an  embankment  made 
along  the  banks  of  such  river  by  authority  of  the 
state,  the  effect  of  which  is  to  deprive  him  of  free 
access  to  the  stream.  This  ruling  is  placed  upon 
the  authority  of  Gk)uld  v.  Hudson  River  R.  Co.  and 
Stevens  v.  Paterson  &  N.  R.  Co. 

And  that  case  was  followed  in  Ingraham  v.  Chi- 
cago &  M.  R.  R.  Co.  »4  Iowa,  249. 

The  state  may  reclaim  the  submerged  land  for 
park  purposes  without  paying  compensation  to  an 
abutting  owner  for  deprivation  of  his  right  of  ac- 
cess  to  the  water.  The  court  says  no  court  has  yet 
gone  so  far  as  to  bold  that  the  owner  of  a  natural 
shore  is  entitled  to  riparian  rights  as  against  the 
sovereign.  When  one  man  buys  a  lot  whose 
boundaries  are  certain  and  defined  it  is  his  privi- 
lege to  permit  it  to  remain  open,  uncultivated,  and 
unproductive  so  long  as  he  pleases.  Until  be  im- 
proves It  the  owner  of  the  adjoining  lot  has  an  Im- 
plied license  to  pass  over  it,  to  enjoy  the  benefits  of 
the  light  and  air  and  other  incidental  advantages 
which  it  affords  him,  but  the  former  may  cut  off 
these  advantages  by  building  upon  his  lot,  without 
being  liable  in  damages  to  the  person  who  has  hith- 
erto enjoyed  them.  And  the  same  rule  applies  in 
favor  of  the  government  in  respect  to  its  public 
waters.  People.  Atty.  Gen.,  v.  Revell,  29  Chicago 
Legal  News,  845. 

The  effect  of  stcUuteft, 

In  almost  every  instance  in  which  the  court  has 
denied  the  riparian  right  the  legislature  has  nulli- 
fied the  decision  by  recognizing  it. 

Under  the  New  Jersey  act  of  March  21, 1871.  a 
grant  of  the  land  under  water  could  be  made  only 
to  the  owner  of  the  upland  adjolnlog.  Polhemus 
V.  Bateman,  eO  N.  J.  L.  168. 

A  license  under  the  act  of  1851  to  fill  in  the  tide 
lands  confers  rights  on  riparian  owners  only.  New 
Jersey  Zinc  &  I.  Co.  v.  Morris  Canal  &  Bkg.  Co.  44 
N.  J.  Bq.  398, 1  L.  R.  A.  188,  Citing  Brown  v.  Morris 
canal  &  Bkg.  Co.  27  N.  J.  L.  648. 

The  statutory  law  in  New  Jersey  gave  riparian 
owners  tberigbt  of  erecting  wharves  and  piers,  and 
in  case  of  their  neglect  to  take  from  the  state  its 
grant  on  the  terms  offered,  then  it  gives  the  lands 
to  a  stranger  making  compensation  to  the  riparian 
owner  for  the  value  of  bis  privilege,  and  who,  sue- 
coeding  to  the  staters  title,  would  have  no  relation 
to  the  riparian  owner  except  that  of  common 
boundary.  Hoboken  v.  Pennsylvania  R.  Co.  124 
IT.  S.  656,  31  L.  ed.  543. 

Under  the  New  York  statutes  the  commissioners 
of  the  land  office  can  convey  titles  to  the  lands  un- 
der the  waters  only  to  the  owners  of  the  upland. 
£.  G.  Blakslee  Mfg.  Co.  v.  £.  G.  Blakslee's  Son's 
Iron  Works,  129  N.  Y.  155. 

In  Iowa  a  statute  has  provided  that  a  railroad 
company  must  make  compensation  for  erecting  a 
railroad  between  high  and  low  water  mark.  Ren- 
wick  v.  Davenport  &  N.  W.  R.  Co.  49  Iowa,  664,  Af- 
firmed. Davenport  &  N.  W.  R.  Co.  v.  Renwick,  102 
U.  S.  180,26L.ed.61. 

Under  a  statute  giving  riparian  owners  the  ex- 
clusive right  to  wharf  out,  deposits  made  in  front 
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of  a  wharf  by  a  municipal  corporation  witbou- 
authority  will  be  a  nuisanoe  for  which  the  owner 
may  maintain  an  action.  Garitee  v.  Baltimore;  58 
Md.422. 

The  Florida  act  of  1866  devested  the  state  of  its 
title,  and  gave  the  land  under  water  to  the  owner 
of  riparian  land  as  far  as  the  edge  of  the  channel. 
Geiger  v.  Filor,  8  Fla.  326;  Sullivan  v.  Moreno,  19 
Fla.200. 

Access  cut  off  by  railroad. 

So  far  as  this  question  has  been  considered.  It 
seems  that  a  railroad  cannot  be  permitted  to  cut 
off  the  right  of  a  riparian  owner  without  making 
compensation  to  him.  Gould  v.  Hudson  Kiver  K. 
Co.  6  N.  Y.  622,  was  overruled  by  Rumsey  v.  New 
York  &  N.  K  B.  Co.  188  N.  Y.  79, 15  L.  R.  A.  818. 

In  Iowa  it  was  held  that  because  a  riparian  owner 
has  no  right  of  access  to  navigable  water  be  is  not 
entitled  to  damages  for  being  deprived  of  such  ac- 
cess by  the  construction  of  a  railroad  along  the 
shore.  Tomlln  v.  Dubuque,  B.  &  M.  B.  R.  Co.  3f 
Iowa,  106,  7  Am.  Rep.  176. 

And  in  Houghton  v.  Chicago,  D.  &  M.  R.  Co.  47 
Iowa,  370,  where  a  railroad  was  placed  between 
plaintiff's  land  and  the  water,  it  is  said  that  Tom- 
lln V.  Dubuque,  B.  AM.  R.  R.Co.  was  not  ques- 
tioned, but  that  the  question  was  whether  or  not 
the  place  where  the  railroad  was  built  was  below 
high-water  mark. 

But  that  rule  was  changed  by  statute,  and  in 
Backus  V.  Detroit,  49  Mich.  110.  43  Am.  Rope  447, 
Cooley,  J.,  says  that  the  doctrine  of  the  Tomlln 
Case  is  unsound. 

A  riparian  owner  cannot  be  deprived  of  the  right 
of  access  by  a  railroad  company  in  building  its 
works  on  the  shore  of  a  river  without  compensa- 
tion. Organ  v.  Memphis  &  !«.  R.  R.  Co.  51  Ark.  235. 

In  Chicago  &  P.  R.  Co.  v.  Stein,  75  111.  41.  where 
the  claim  was  made  that  access  to  plnintiff^s  prop- 
erty had  been  injured  by  the  erection  of  a  bridge 
over  the  river,  there  seems  to  he  no  question  on 
the  part  of  the  court  that  in  case  of  injury  com- 
pensation must  be  made,  but  it  was  held  that  no  In- 
jury was  shown  in  that  case. 

Right  as  against  private  individual. 

The  owner  of  a  wharf  cannot  wilfully  and  un- 
reasonably moor  boats  alontr  the  front  of  the  wharf 
in  such  a  way  that  they  overlap  and  prevent  ac- 
cess to  the  slip  of  an  adjoining  owner.  Delaware 
River  S.  B.  Co.  v.  Burlington  &  B.  Steam  Ferry.  Co. 
81  Pa.  103. 

In  Bainbridge  v.  Sherlock,  29  Ind.  364.  95  Am- 
Dec.  644.  where  a  wharf  boat  had  been  obstructed 
by  steamers  tying  up  at  an  adjoioing  wharf,  the 
court  said  if  the  navigator  cannot  load  his  boat  m 
invltum  against  the  soil,  or  obstruct  the  proprietor's 
access  to  the  river,  still  less  should  he  be  allowed 
thus  to  use  the  wharf  boat. 

The  right  of  a  riparian  owner  to  wharf  out  is  not 
affected  by  the  allotment  of  the  ground  in  iront  to 
another  person  as  an  oyster  bed  under  the  state 
statutes.  Prior  v.  Swariz,  62  Conn.  139,  IS  L.  R.  A. 
668. 

A  riparian  owner  may  maintain  an  action  against 
a  third  person  who  interferes  with  his  right  of  ac- 
cess to  his  wharf.  Folsom  v.  Freeborn,  13  R.  1. 300. 

Rafts  cannot  be  moored  so  as  to  deprive  wharf 
owners  of  access  to  their  wharves.  Harrington  v. 
Edwards,  17  Wis.  587,  84  Am.  Dec.  768. 

A  riparian  owner  may  maintain  an  action  to  en- 
join the  obstruction  by  a  private  owner  of  the  pub- 
lic stream  in  such  a  way  that  access  to  his  property 
is  cut  off.    Blanc  v.  Klumpke,  29  Cal.  156. 
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it  is  not  Decessary  to  discuss  the  first  ground 
of  the  rejection  of  the  application  to  lease  by 
the  board  of  harbor-line  commissioners.  Ar- 
ticle 15,  §  1,  of  the  Constitution  of  the  state, 
relating  to  tide  lands,  among  other  things  de- 


clares: "Nor  shall  any  of  the  area  lying  be- 
tween any  harbor  line  and  the  line  of  ordinary 
high  tide,  and  within  not  less  than  50  feet 
nor  more  than  600  feet  of  such  harbor  line  (as 
the  commission  shall  determine),  be  sold  or 


An  action  may  l)e  maintained  agrainst  a  boom 
'Company  for  cuttioff  ofT  access  to  the  laodlnir 
place  of  a  riparian  owner.  French  v.  Connecticut 
River  Lumber  Co.  145  Mass.  S01. 

An  owner  of  a  private  wbarf,  who  Is  In  posses- 
sion, may  enjoin  tbe  construction  of  another  wbarf 
in  front  of  it  which  will  cut  him  oflT  from  naviga- 
ble water,  unless  the  persons  makiner  it  show  a 
lawful  right  .to  erect  It  Cowell  v.  Martin,  48  Cal. 
006. 

A  settler  on  public  land  borderinsr  on  tide  water 
has,  as  against  a  private  individual,  a  right  of  ac- 
cess to  the  water  which  the  courts  will  interfere  to 
protect.  Lewis  v.  Johnson,  76  Fed.  Bep.  476.  Tbe 
court  says  that  the  law  of  the  Bu^cleuch  and  Lyon 
Cases  was  affirmed  in  Sbively  v.  Bowlby. 

A  tenant  cannot  during  the  term  acquire  a  right 
to  maintain  a  pier  in  front  of  the  landlord's  wharf 
which  he  can  retain  after  surrendering  the  wharf. 
Bedlow  V.  New  Toric  Floating  Dry  Dock  Co.  112  N. 
T.  263, 2  L.  R.  A.  629,  Reversing  44  Hun,  378. 

JSstoppeZ  bv  grant. 

Municipalities  have  been  held  to  have  estopped 
themselves  by  their  grants  of  wharf  rights  from 
Interfering  with  access  to  them. 

A  city  which  has  granted  a  wharf  right  cannot 
•cut  off  access  to  the  wharf  by  erecting  a  bulkhead 
In  front  of  the  wharf.  Lan^don  v.  New  York«93 
N.  Y.  129;  Williams  v.  New  York,  105  N.  Y.  419: 
Kingsland  v.  New  York,  110  N.  Y.  660;  Kingsland 
T.  New  York,  46  Hun,  108. 

If  the  city  has  granted  a  right  to  erect  a  wharf 
and  take  toll  it  cannot  afterwards  build  a  bulkhead 
beyond  the  end  of  tbe  wharf  so  as  to  cut  off  access 
to  it.    Crocker  v.  New  York,  15  Fed.  Rep.  406. 

But  in  Whitney  v.  New  York,  6  Abb.  N.  C.  820, 
note,  it  was  held  that  a  covenant  by  the  city  that 
the  grantee  should  have  the  wharfage  from  a 
wharf  which  he  should  make  in  the  river,  not  ex- 
tending to  tbe  extreme  line  owned  by  the  city, 
would  not  deprive  the  city  of  the  power  to  erect  a 
wharf  beyond  the  end  of  tbe  former  one  which 
would  cut  the  former  one  off  from  the  water. 

Sp«ctaZ  reofonafw"  reftutttig  relief. 

There  are  some  cases  in  which  relief  has  been  re- 
fused, which  cannot  be  regarded  as  direct  deci- 
sions upon  the  main  question. 

Among  these  are  Lansing  y.  Smith,  8  Cow.  146,  in 
which  the  access  was  merely  rendered  more  diffi- 
cult,  and  complainant  was  injured  as  others  were. 

The  owner  of  a  wharf  cannot  enjoin  an  adjoin- 
ing owner  from  extending  his  wharf  further  into 
the  stream,  although  the  effect  is  to  make  the  access 
to  his  wharf  more  difficult.  Van  der  Brooks  y. 
Currier,  2  Mich.  N.  P.  21. 

So,  the  existence  of  a  street  along  the  river  front 
will  cut  off  the  riparian  right  of  the  person  whose 
land  borders  on  tbe  street.  United  States  v.  Mor- 
ris, 23  Wash.  L.  Rep.  746,  24  Wash.  L.  Rep.  168. 

If  a  riparian  owner  is  entitled  to  compensation 
for  deprivation  of  bis  right  by  the  filling  up  of  the 
flats  in  front  of  bis  property  so  as  to  cut  him  off 
from  the  water  it  must  be  claimed  at  the  time.  In 
a  case  where  no  attempt  was  made  to  enforce  the 
right  for  a  long  time,  the  court  says:  **We  do  not 
think  that  at  this  late  day  they  afford  any  ground. 
If  ever  they  did  afford  any  ground,  for  the  equita- 
ble Interference  of  tbe  court."  Clarke  v.  Provi- 
dence. 16  R.  I.  837, 1  L.  R.  A.  727. 

RUjht  OB  againat  improvement  of  navigation. 
In  Wisconsin,  New  York,  and  the  Federal  courts 
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it  is  held  that  the  right  of  the  public  to  improve  the 
navigation  of  the  stream  is  superior  to  the  riparian 
owner^s  right  of  access.  Black  River  Improv.  Co. 
V.  La  Crosse  Boom  &  Transp.  Co.  64  Wis.  660,  41 
Am.  Rep.  66;  Cohn  v.  Wausau  Boom  Co.  47  Wis.  325; 
Sage  V.  New  York,  154  N.  Y.  61, 88  L.  R.  A.  608;  Gib- 
son V.  United  States,  20  Ct.  CI.  18;  Scran  ton  v. 
Wheeler,  16  U.  S.  A  pp.  162.  67  Fed.  Rep.  803, 6  C.  C. 
A.  585. 

Summary. 

It  thus  appears  that  by  what  may  be  called  the 
common  law  because  it  is  that  which  is  almost  uni- 
versally adopted  by  tbe  courts  without  the  aid  of 
statute,  a  riparian  owner  has  a  right  of  access 
which  cannot  be  impaired  by  the  state  by  granting 
rights  to  other  individuals  which  will  interfere 
with  it.  A  railroad,  wbarf,  or  emtwnkment  cannot 
be  authorized  which  will  cut  off  the  right  of  access 
without  making  compensation  to  tbe  riparian 
owner. 

This  rule  has  not  been  adopted  in  New  Jersey, 
Iowa.  Washington,  and  Oregon.  In  these  states 
tbe  effect  of  the  decisions  has  been  in  part  neutral- 
ized by  statutes  giving  privileges  to  riparian  own- 
ers. 

In  England  and  countries  following  its  law  the 
riparian  right  cannot  be  taken  by  the  public  for 
improving  navigation  without  compensation. 

If  the  riparian  right  of  access  is  recognized  as 
property  it  cannot  be  taken  in  this  country  with- 
out compensation  because  of  constitutional  pro- 
tection. To  obviate  this  result  tbe  United  States 
Supreme  Court  has  refused,  contrary  to  tbe  rule 
elsewhere,  to  recognize  it  as  property. 

The  same  result  is  obtained  In  New  York  by 
holding  that  the  private  right  although  property,is 
subordinate  to  the  public  right  to  improve  tbe  wa- 
ters for  navigation.  Tbe  court  holds  that  in  every 
grant  of  land  bounded  on  navigable  water  made  by 
the  state,  there  is  reserved  by  Implication  tbe  right 
to  so  improve  tbe  water  front  as  to  aid  navigation 
for  the  benefit  of  the  general  public  without  com- 
pensation to  tbe  shore  owner. 

And  in  Wisconsin  it  Is  held  that  the  riparian 
owner  holds  his  rights  by  implied  public  license. 
That  tbe  exercise  of  this  right  may  Y>e  prohibited 
by  public  law  in  aid  of  public  use.  That  it  gives 
way  ex  neceagUaU  rei  to  public  measures  in  aid  of 
navigation. 

From  tbe  fact  that  navigable  waters  are  natural 
public  highways  there  is  very  little  analogy  in 
other  branches  of  tbe  law  to  aid  in  settling  the 
conflict  between  public  and  private  rights  in  re- 
gard to  them.  The  position  taken  by  tbe  New 
York  and  Wisconsin  courts,  that  tbe  right  of  tbe 
riparian  owner  ceases  to  exist  wben  it  conflicts 
with  tbe  public  right  to  improve  navigation,  isdif- 
ferent  from  that  existing  in  other  departments  of 
the  law.  Generally  tbe  private  'right  is  regarded 
as  al)8oiute,  and  when  tbe  public  wishes  to  abridge 
It  compensation  must  be  made.  It  would  seem 
that  tbe  harmony  of  tbe  law  would  be  much  better 
subserved  by  extending  tbe  same  rule  to  riparian 
rights,  and  requiring  the  public  to  compensate  tbe 
owner  in  case  its  needs  necessitate  the  destruction 
of  bis  rights.  The  Wisconsin  method  of  stating  tbe 
rule  seems  preferable  to  that  in  New  York,  but  it 
is  likely  to  prove  a  surprise  to  tbe  riparian  owner 
to  find  that  after  he  has  exercised  and  been  re- 
garded as  possessing  certain  rights  for  years  it 
may  be  they  are  in  effect  only  a  license  which  the 
public  may  revoke  at  pleasure.  H.  P.  F. 
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granted  by  the  state,  nor  its  rights  to  control 
the  same  relinquished,  but  such  area  shall  be 
forever  reserved  for  landings,  wharves,  streets, 
and  other  conveniences  of  navigation  and  com- 
merce." As  asserted  hj  counsel  for  plaintiff, 
the  word  ''commerce''  is  one  of  wide  signifi- 
cance, and  in  its  general  sense  may  mean  almost 
any  transaction  or  intercourse  between  men. 
But  the  word  has  been  restricted  by  the  courts 
according  to  the  context  in  which  the  term  has 
been  used.  Section  2  of  article  15  of  the  Con- 
stitution of  the  state  declares:  "The  legislature 
shall  provide  general  laws  for  the  leasing  of 
the  right  to  build  and  maintain  wharves, 
docks,  and  other  structures,  upon  the  areas 
mentioned  in  t^  1  of  this  article,  but  no  lease 
shall  be  made  for  any  term  longer  than  thirty 
years;  or  the  legislature  may  provide  by  gen- 
eral laws  for  the  building  and  maintaining 
upon  such  area  wharves,  docks,  and  other 
structures."  Counsel  for  plaintiff  contend 
that  the  words  * 'navigation  and  commerce"  do 
not  appear  in  the  m  section,  and  that  the 
phrase  "and  other  conveniences  of  navigation 
and  commerce"  appears  in  the  1st  section; 
that  the  2d  section  provides  for  laws  for  the 
leasing  of  the  right  to  build  and  maintain 
wharves,  docks,  and  other  structures,  and 
that  the  purpose  for  which  these  "other 
structures"  are  to  be  used,  or  their  nature,  is 
not  defined;  and  also  argue  that  navigation 
and  commerce  mean  one  and  the  same  thing, 
and  that  commerce  includes  navigation,  and 
that  the  word  "commerce",  here  is  used  in  its 
broadest  import;  that  the  words  "navigation 
and  commerce"  are  words  of  enumeration, 
and  not  those  of  definition;  and  that  the  court 
is  called  upon  to  define  their  meaning,  and 
such  definition  should  properly  be  made  from 
a  consideration  of  the  people  and  their  wants 
at  the  time  the  Constitution  was  adopts.  It 
is  also  argued  that  the  reservation  of  harbor 
areas  is  a  very  broad  one,  and  a  comparison  is 
made  between  the  harbor  area  in  front  of  the 
city  of  Seattle  and  that  of  other  noted  em- 
poriums of  the  world.  The  contention  that 
"navigation"  is  included  within  "commerce," 
and  means  the  same  thing,  cannot  be  main- 
tained. The  word  "navigation,"  as  used  in 
the  1st  section  of  the  article  of  the  Constitu- 
tion quoted,  is  clearly  used  as  a  qualification 
of  the  word  'commerce,"  and  the  provisions 
for  maintaining  upon  the  harbor  area  wharves, 
docks,  and  other  structures,  by  or  through  the 
state,  refers  to  structures  which  are  conven- 
iences of  navigation  and  com  merce.  We  thin k 
the  language  as  well  as  the  sense  of  these  two 
sections  of  the  Constitution  is  plain,  and  the 
ordinary  rules  of  statutory  and  constitutional 
construction  fit  this  sense.  It  is  plainly  said  in 
g  2  that  the  wharves,  docks,  and  other  struc- 
tures are  those  mentioned  in  §  1.  Then  the 
rule  of  ^vsdem  generis  is  plainly  applicable 
here,  and  "other  structures"  must  fall  within 
the  genus  "conveniences  of  navigation  and 
commerce."  Our  Constitution,  in  its  provi- 
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sions  relating  to  harbor  areas  in  front  of  cities, 
is  unlike  that  of  any  other  state  Constitution 
that  has  been  submitted  to  our  attention. 
Therefore  it  would  probably  be  useless  to  at- 
tempt to  find  authority  to  aid  in  the  construc- 
tion of  our  Constitution.  The  state  of  Wash- 
ington at  its  formation  had  before  it  the 
experience  of  the  world  in  the  regulation  and 
control  of  harbor  areas.  The  constitutional 
convention  well  knew  that  private  control  of 
these  waters  had  always  been  inimical  to  free 
navigation  and  to  the  public  interests.  The 
insidious  and  plausible  pretexts  for  the  estab- 
lishment of  private  interests  in  such  waters 
were  also  well  understood,  and,  however  large 
the  harbor  areas  within  the  domain  of  the 
state,  it  was  well  known,  from  the  history  of 
the  past  and  the  tendencies  of  the  present,'that 
the  organization  of  private  interests  in  combi- 
nation would  be  sufficiently  powerful  to  per- 
vade all  these  waters.  A  very  fair  comment 
upon  the  import  of  these  constitutional  provi- 
sions is  found  in  the  Report  of  the  Massachu- 
setts State  Board  on  Docks  and  Terminal  Facil- 
ities (1897)  p.  37,  in  which  it  is  said:  "Alive  to 
modern  tendencies,  the  state  of  Washington, 
in.  her  Constitution,  article  16,  declares  that  no 
water  areas  beyond  high-water  marks  shall  be 
sold  or  relinquished  by  the  state,  *but  such 
areas  shall  be  forever  reserved  for  landings^ 
wharves,  and  streets,  and  other  conveniences  of 
navigation  and  commerce/  Subsequently  a 
harbor-line  commission  established  harbor 
lines  in  the  navigable  tide  waters  of  the  state 
adjacent  to  the  cities,  with  a  view  to  providing 
for  docks  having  a  length  of  600  feet  and  an 
avenue  fronting  thereon  of  from  100  to  250 
feet  wide.  Thus  the  water  front  of  all  the 
cities  in  the  state  is  to  be  forever  preserved  in 
uniform  condition,  under  control  of  the  public, 
in  the  interest  of  economical  and  convenient 
commercial  uses,  secure  from  the  encroach- 
ment of  individuals  or  corporations."  "Cur- 
ing and  canning  fish,  maintaining  a  retail  and 
wholesale  fish  market,  and  the  storace  of  ice 
for  packing  and  handling  fish,"  are  not  con- 
veniences of  "navigation  and  commerce,"  and 
maintaining  establishments  of  that  character 
and  structures  erected  for  such  purposes  are 
not  the  "other  structures"  mentioned  in  the 
Constitution  relating  to  this  subject.  The  act 
of  the  legislature  (Laws  1897,  p.  229,  t>  53) 
does  not  contemplate  a  lease  for  anv  other 
purposes  than  those  specified  in  the  (Constitu- 
tion. The  act  specially  reserves  to  the  state  of 
Washington  "the  right  to  regulate,  either  un- 
der rules  of  the  commission  or  l^islative 
enactment,  or  by  both  methods,  the  rates  of 
wharfage,  dockage,  and  other  tolls  to  be  im- 
posed by  the  lessee  upon  commerce  for  any  of 
the  purposes,"  etc. 
The  tcrit  is  denied. 

Dunbar »  Anderst    and  Gordon*   JJ., 
concur. 
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STATE  of  Connecticut 

«. 

John  E.  HARBOURNE,  AppL 

( Conn ) 

A  state  statute  maUnip  it  unlawftil  to 
keep  a  place  in  wMeh  the  bveineee  of 
transBiittiiif  monejr  to  be  placed  or  bet  on 
any  hone  race,  etc.,  whether  within  or  without 
the  state,  is  permitted  or  carried  on,  or  to  be  con- 
cerned in  such  buBlnesB,  is  not  an  unconstitutional 
reflrulation  of  interstate  commerce  as  applied  to 
an  agent  of  a  telegraph  company,  who  keeps  such 
place  or  is  engaged  in  such  business,  and  trans- 
mits the  money  to  another  state  by  telegraph. 

(May  8, 1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  New  Haven  County, 
Waterbury  District  convicting  him  of  keeping 
a  place  where  betting  was  earned  on  and  trans- 
mitting money  to  another  state  to  be  wagered 
on  a  horse  race.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Me»$r8.  Charles  E.  Perkins  and  M. 
Kenealy*  for  appellant: 

The  business  of  sending  telegraphic  messages 
from  one  state  to  another  is  interstate  com- 
merce. 

Prentice,  Pol.  Powers,  p.  280. 

The  sending  money  by  telegraph  is  as  much 
interstate  commerce  as  sending  messages. 

Western  U.  Teleg,  Co.  v.  Pendleton,  122  U.  S. 
847,  80  L.  ed.  1187, 1  Inters.  Com.  Rep.  806. 

Interstate  commerce  is  protected  against 
legislation  by  states  in  exactly  the  same  way, 
and  to  the  same  extent,  as  foreign  commerce, 

Cruteher  v.  Kentucky,  141  U.  S.  47. 85  L.  ed. 
649. 

A  state  cannot  be  allowed  to  fix  for  itself 
whether  certain  articles  or  the  dealing  in  them 
are  so  injurious  or  deleterious  as  to  take  them 
out  of  the  protection  of  interstate  commerce. 

LeUy  V.  Hardin,  185  U.  S.  100,  84  L.  ed.  128. 
8  Inters.  Com.  Rep.  86. 

The  state  cannot,  under  any  circumstances, 
make  regulations  as  to  telegraph  companies 
sending  money  or  messages  to  other  states,  as 
that  matter  is  entirely  under  the  control  of 
Congress. 

Plenmeola  Teleg.  Co.  v.  WeMtem  U.  Teleg.  Co. 
96  U.  S.  1,  24  L.  ed.  708;  WesternU.  TeUg.  Co. 
V.  Texas.  105  U.  S.  460,  26  L.  ed.  1067;  Batter- 
man  V.  Western  U.  Teleg,  Co.  127  U.  S.  411,  82 
L.  ed.  229,  2  Inters.  Com.  Rep.  59:  Western  U. 
Teleg.  Co.  v.  PendUton^  122  U.  S.  847.  80  L.  ed. 
1187,  1  Inters.  Com.  Rep.  806. 

Whenever  the  law  of  the  state  amounts  es- 
sentially to  a  regulation  of  commerce  with  for- 
eign nations  or  within  the  states,  as  it  does 
when  it  inhibits,  directly  or  indirectly,  the  re- 
ceipt of  an  imported  commodity,  it  comes  in 
conflict  with  a  power  which  in  this  particular 
has  t>een  exclusively  vested  in  the  general  gov- 
ernment. 

ReLeisyv.  Eardin,lS5  U.  S.  100.84  L.ed.  128, 


Note.— For  statutes  against  betting  on  horse 
races  in  other  states,  see  Ex  parte  Lacy  ( Va.)  81  L. 
R.  A. «»,  State  V.  Striplloff  (Ala.)  88  L.  R.  A.  81. 
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8  Inters.  Com.  Rep.  86;  Be  Pennsylwinia  Teleph. 
Co.  48  N.  J.  £q.  91;  25  Am.  &  Eng.  Enc.  of 
Law,  pp.  769-780;  Dinsmore  v.  New  York  Bd, 
of  Police,  12  Abb.  N.  C.  489;  Bobbins  v.  Sfielby 
County  Taxing Dist.  120  U.  S.  489, 80  L.ed.  694. 

Mr.  Nathaniel  R.  Bronson.  for  the  state: 

The  line  of  distinction  between  that  which 
constitutes  an  interference  with  commerce,  and 
that  which  is  a  mere  police  regulation  is  some- 
times exceedingly  dim  and  sbfuiowy.  It  is  not 
doubted  that  Congress  has  the  power  to  go  be- 
yond the  general  reffulations  of  commerce 
which  it  is  accustomea  to  establish,  and  to  de- 
scend to  the  most  minute  directions,  if  it  shall 
be  deemed  advisable;  and  that,  to  whatever  ex- 
tent ground  shall  be  covered  by  these  direc- 
tions, the  exercise  of  state  power  is  excluded. 

Cooley.  Const.  Lim.  p.  722. 

In  establishing  police  regulations,  a  state  may 
incidentally  affect  commerce;  but  they,  when 
not  in  conflict  with  any  act  of  Congress,  are 
valid. 

Hannibal  <fe  8t,  J.  B.  Co,  v.  Hvsen,  95  U.  S. 
467,  24  L.  ed.  529,  quoted  approvinglv  in 
Plumley  v.  Massachusetts,  155  U.  S.  478,  89  L. 
ed.  229;  Sherlock  v.  Ailing,  98  U.  S.  104,  28  L. 
ed.  820. 

A  distinction  is  drawn  between  acts  passed 
regulating  certain  commerce  for  the  preserva- 
tion of  the  public  good,  and  acts  intended  to 
produce  a  revenue  from  the  trade  or  commerce 
regulated. 

Western  U.  Teleg,  Co,  v.  Texas,  105  U.  S.  460, 
26  L.  ed.  1067. 

A  state  may  require  that  emplovees  on  rail- 
roads shall  be  examined  for  color  blindness. 

Smith  V.  Alabama,  124  U.  S.  465,  81  L.  ed. 
508.  1  Inters.  Com.  Rep.  804;  Nashville,  C,  dt 
St.  L.  B.  Co.  V.  Alabama,  128  U.  8.  96,  82  L. 
ed.  852,  2  Inters.  Com.  Rep.  288. 

The  running  of  railroad  trains  in  the  state 
and  through  it  from  one  state  to  another  on 
Sunday  may  be  regulated  or  prohibited. 

Conn.  Gen.  Stat.  Rev.  1888,  §  8628;  StaU  v. 
Baltimore  dk  0.  B,  Co.  24  W.  Va.  788;  Western 
U,  TeUg.  Co.  v.  New  York,  88  Fed.  Rep.  552,  2 
Inters.  Com.  Rep.  588. 

The  states  have  the  right  to  forbid  acts  pre]u> 
dicial  to  the  public  good. 

Cooley,  Const.  Lim.  p.  742;  Bowman  v.  Chi- 
cago A  N,  W,  B,  Co.  125  U.  8.  465, 81  L.  ed. 
700,  1  Inters.  Com.  Rep.  828;  Morgan's  L.  d 
T.  B.  d  S.  S.  Co.  V.  Louisiana,  118  U.  S.  464, 

80  L.  ed.  241. 

One  of  the  powers  most  often  exercised^ 
commonly  called  "police,"  is  that  of  restrain- 
ing and  abating  nuisances. 

Boston  Beer  Do.  v.  Massachusetts,  97  U.  S.  25, 
24  L.  ed.  989;  Mugler  v.  Kansas,  128  U.  S.  628,. 

81  L.  ed.  205;  Cooley,  Const.  Lim.  p.  741. 
Game  laws  are  passed  in  many  states. 
StaU  V.  Qeer,  61  Conn.  144,  13  L.  R.  A.  804, 

3  Inters.  Com.  Rep.  782. 

Lotteries  have  been  legislated  against,  and 
even  out  of  existence,  by  the  various  states. 

Vannini  v.  Paine,  1  Harr.  (Del.)  65,  quoted 
approvingly  in  Patterson  v.  Kentucky,  97  U.  S. 
508,  24  L.  ed.  1118;  Phalen  v.  Virginia,  8  How. 
167.  12  L.  ed.  1082;  Stone  v.  Mississippi,  101  U. 
S.  814.  25  L.  ed.  1079. 
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A  lottery  is  recognized  as  a  means  of  gam- 
T)liDg,  and  state  legislation  with  regard  to  it  is 
upheld  by  virtue  of  the  state's  inherent  right, 
never  relinquished,  to  pass  laws  for  its  internal 
government  and  regulation;  an  exercise,  that 
Ts,  of  its  police  powers. 

Brien  v.  WHliamsan,  7  How.  (Miss.)  14. 

Where  from  the  nature  of  the  subject  or  the 
sphere  of  its  operation  the  case  is  local  and  lim- 
ited, special  regulations  adapted  to  the  immedi- 
ate locality  could  only  have  been  contemplated. 
State  action  up>on  such  subjects  can  constitute 
no  interference  with  the  commercial  power  of 
'Congress,  for  when  that  acts  the  state  author- 
ity is  superseded. 

MobiU  County  v.  Kimball,  102  U.  8.  698,  26 
L.  ed.  240;  Eseanatfa  <fe  L.  M.  Trantep.  Co.  v. 
Chicago.  107  U.  8.  687,  27  L.  ed.  442;  Phila- 
delphia dk  8.  Mail  8.  8.  Co.  v.  Pennsyltania, 
122  U.  8.  826,  80  L.  ed.  1200,  1  Inters.  Com. 
Rep.  808;  Robbim  v.  8hdby  C&iiniy  Taxing 
Dist.  120  U.  8.  489,  30  L.  ed.  694;  New  York 
V.  Miln,  11  Pet.  102,  9  L.  ed.  648;  Crutcher  v. 
Kentucky,  141  U.  8.  47,  85  L.  ed.  649;  Ntyrfolk 
dW,  R  Co.  V.  Pennsylvania,  186  U.  8. 114, 84 
L.  ed.  394.  8  Inters.  Com.  Rep.  178;  License 
Cases,  5  How.  504,  12  L.  ed.  256. 

May  not  a  state  provide  for  the  seizure  and 
destruction  of  a  gambling  outfit  or  lottery  tick- 
•ets.  although  the  gambling  is  carried  on  by  the 
help  of  a  confederate  without  the  state,  or  the 
tickets  issued  by  some  lottery  licensed  or  even 
chartered  by  another  state? 

Com.  V.  Huntley,  156  Mass.  286,  15  L.  R.  A. 
839;  18  Am.  &  Eng.  £nc.  Law,  p.  751,  and 
cases  cited;  Patterson  v.  Kentucky,  97  U.  8. 
501,  24  L.  ed.  1115;  MugUr  v.  Kansas,  128  U. 
8.  628.  31  L.  ed.  205;  Kidd  v.  Pearson,  128  U. 
8.  1,  82  L.  ed.  846,  2  Inters.  Com.  Rep.  232; 
State,  Waterbury,  v.  Newton,  50  N.  J.  L.  584, 
2  Inters.  Com.  Rep.  68. 

The  transaction  is  by  its  very  terms  one  form 
of  gambling,  and  nothing  is  better  established 
in  our  jurisprudence  than  that  this  is  one  of  the 
vicious  practices  which  it  is  the  province  of  the 
legislature  to  regulate  and  prohibit  by  virtue 
of"  its  police  powers. 

Edwards  v.  State,  8  IjCS,  411;  Moore  v.  8taU, 
48  Miss.  147, 12  Am.  Rep.  867;  18  Am.  &  Eng. 
Enc.  Law,  p.  1169;  Tanner  v.  Albion,  5  Hill, 
121,  40  Am.  Dec.  387;  Phalen  v.  Com.  1  Rob. 
<Va.)  718;  Phalen  v.  Virginia,  8  How.  167,  12 
L.  ed.  1032;  Stone  v.  Mississippi,  101  U.  8.  819, 
25  L.  ed.  1080;  State  v.  Lovell,  39  N.  J.JL.  468; 
MeClean  v.  State,  49  N.  J.  L.  471;  Haring  V. 
State,  51  N.  J.  L.  886. 

Hall,  J.,  delivered  the  opinion  of  the  court: 
The  act  creating  the  offense  charged  is  di- 
rected against  that  form  of  gambling  known 
as  "pool  selling,"  including  bets  or  wagers  on 
the  result  of  any  trial  of  speed,  skill,  or  en- 
durance. Pub.  Acte  1898.  p.  240.  It  pro- 
hibits (1)  keeping  any  place  with  apparatus  or 
devices  for  the  purpose  of  carrying  on  such 
gambling;  (2)  keepmg  any  place  where  pool 
selling  of  any  kind,  either  directlv  or  indi- 
rectly, is  permitted  or  carried  on;  (3)  keeping 
any  place  in  which  the  business  of  transmit- 
ting money  to  any  race  track  or  other  place, 
there  to  be  placed  or  bet  on  any  horse  race,  etc., 
whether  within  or  without  the  state,  is  per- 
mitted or  carried  on;  (4)  making  any  such 
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wager,  or  buyiniir  or  selling  any  such  pools;  (5) 
being  concerned ^in  buying  or  sellinir  any  such 
pools;  (6)  being  concerned  in  carrying  on  the 
business  of  the  transmission  of  money  to  any 
race  track,  etc.  The  defendant  is  charged  in 
the  first  count  with  a  violation  of  the  third 
prohibition,  and  in  the  second  count  with  a 
violation  of  the  sixth.  The  defense  relies  on 
the  alleged  unconstitutionality  of  the  act. 

The  following  case  is  presented  by  the 
record: 

"On  the  trial  of  the  case  to  the  jury,  upon 
the  plea  of  not  guilty,  the  state  claimed  and 
offered,  evidence  to  prove  that  on  the  28th  dsv 
of  January,  1897,  the  defendant,  in  the  city  of 
Waterbury,  was  employed  by  the  New  Jersey 
News  &  Electric  Telegraph  Company  as  the 
manager  of  its  telegraph  ofiSce  there  located; 
that,  as  such  manager,  he  received  from  od^ 
a  telegraphic  message  in  the  ordinary 


form  used  for  transmitting  messages,  ad- 
dressed to  the  Jersey  City  Commission  Com- 
pany, Jersey  City.  New  Jersey,  directing  the 
said  Jersey  City  Commission  Company  there 
to  bet  for  the  sender  of  said  message  the  sum 
of  money  named  therein,  and  to  draw  upon 
Mills  &  Company,  New  York  city.  New  York, 
for  said  money;  that,  at  the  time  of  delivery  of 

said  message  to  the  defendant,  the  said 

deposited  with  the  defendant  said  sam  of 
monev,  to  be  by  him  transmitted  by  telegraph 
to  Mills  &  Company,  New  York  city,  subject 
to  the  draft  of  the  said  Jersey  City  Commissioo 
Company;  and  that  said  telegraph  message  wu 
by  the  defendant  transmitted  by  telegraph  to 
the  Jersey  City  Commission  Company,  and 
said  money  was  by  the  defendant  transmitted 
by  telegraph  to  Mills.  &  Company;  and  that 
the  defendant  knew  that  the  purpose  in  said 
transmissions  was  to  have  said  money  bet 
upon  a  horse  race  without  this  state.  The 
state  offered  evidence  of  no  other  violation  of 
the  law.  The  defendant  claimed,  and  offered 
evidence  to  prove,  and  claimed  he  had  proved, 
that,  in  the  receipt  of  said  message  and  of  said 
money,  he  was  acting  as  the  agent  of  bis  said 
employer,  in  the  ordinary  course  of  business 
of  a  telegraph  company  engaged  in  the  busi- 
ness of  telegrapher  of  messages  and  moneys. 
The  defendant  admitted  that  he  knew  the  pur- 
pose for  which  said  money  was  sent  and  said 
message  transmitted. 

*'The  defendant,  in  writing,  requested  the 
court  to  charge  the  jury  as  follows:  '(1)  That 
if  the  jury  shall  find  that  the  accused,  as 
charged  in  the  first  count  of  the  complaint  of 
the  prosecuting  attorney,  did  possess,  keep, 
manage,  maintain,  and  occupy  a  certain  room, 
ofiSce,  and  place  in  which  the  business  of 
transmitting  money  to  a  certain  race  track  or 
race  tracks,  or  other  places  without  this  state, 
there  to  be  placed  or  bet  on  certain  horse  races, 
games,  and  competitions,  with  full  knowledge 
thereof,  and  that  said  keeping,  possessing, 
managing,  maintaining,  and  occupying  was 
in  the  ordinary  course  of  business  of  a  tele- 
graph company,  he  is  guilty  of  no  offense 
against  the  laws  of  this  state,  as  any  statute  of 
this  state  prohibiting  such  acts  would  be,  and 
is,  in  violation  of  and  against  the  provisions  of* 
the  Constitution  of  the  United  States  vesting 
in  the  Conmss  of  the  United  States  the  power 
of  regulating  commerce  between  the  states. 
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(2)  That  if  the  jury  shall  find  that  the  accused 
did  in  fact,  as  charged  in  the  second  count  of 
said  complaint,  transmit  (by  telegraph)  money 
from  the  city  of  Waterbury  to  a  place  without 
this  state,  for  the  purposes  alleged  in  this  com- 
plaint, and  that  said  transmission  was  in  the 
ordinary  course  of  the  business  of  a  telegraph 
company,  he  is  not  guilty  of  any  offense 
against  the  laws  of  the  state;  and  that  a  stat- 
ute of  this  state  which  prohibits  such  act  is 
▼Old,  being  contrary  to  said  provision  of  the 
Constitution  of  the  United  States.'  The  court 
refused  to  so  charge  the  jury,  but  did  charge 
the  jury  as  follows:  'That  notwithstanding  the 
jury  should  find  that  in  the  keeping,  etc.,  of 
the  place  as  set  forth  in  the  complaint,  the  ac- 
•cused  kept  said  place  for  the  ordinary  purposes 
of  a  telegraphic  business,  yet,  if  the  business  of 
transmitting  money  for  the  purposes  charged 
in  the  complaint  was  carried  on  in  said  place, 
the  accused  was  guilty  of  a  violation  of  the 
laws  of  this  state,  and  the  statute  prohibiting 
fiuch  act  was  constitutional;  and  that  if  the 
jury  should  find  that  accused  did,  as  charged 
in  the  second  count  of  said  complaint,  know- 
ingly transmit  (by  telegraph)  moneys  from  the 
<jitv  of  Waterbury  to  a  place  without  this  state, 
to  be  bet  upon  a  horse  race,  that  the  accused 
is  guilty  of  a  violation  of  the  laws  of  this  state, 
-Dotwithstandinff  such  transmission  may  have 
been  in  the  ordinary  course  of  the  business  of 
«  telegraph  company,  and  that  the  statute  of 
this  state  prohibitive  of  such  act  is  constitu- 
tional. ' "  To  the  court's  refusal  to  charge  as 
requested,  and  to  the  charge  as  deliverea,  the 
•defendant  duly  excepted. 

The  case  was  submitted  in  this  court  on 
briefs.  In  that  of  the  state,  it  is  stated  that 
"I he  facts  are  not  disputed,  nor  is  it  denied 
(bat  the  statute  concerning  pool  selling  dis- 
tinctly prohibits  the  act  done  by  the  accused. 
He  claimed,  however,  that  the  law  was  uncon- 
stitutional. No  other  line  of  defense  was 
adopted,  and  no  evidence  put  in  to  confuse  the 
issue."  The  brief  filed  by  the  defendant  in 
reply  commences  thus:  *'It  appears  from  the 
brief  of  counsel  for  the  state  that  the  only 
•question  in  this  case  is  that  of  the  unconstitu- 
tionality of  the  act  of  1898  (page  240  of  the 
Public  Acts  of  that  year).  He  also  admits  that 
the  act  would  be  invalid  as  a  restraint  of  in- 
terstate commerce,  if  it  cannot  be  brought 
within  the  limits  of  the  police  power  of  the 
-state.  This  limits  the  question  to  the  precise 
point  as  to  whether,  under  any  claim  of  police 
power,  the  state  can  interfere  with  messages 
sent  from  one  state  to  another,  because  the 
legislature  thinks  that  the  matters  concerning 
which  the  messages  are  sent  are  such  as  it  does 
not  approve  of."  We  shall  dispose  of  the  ap- 
peal on  the  question  to  which  the  counsel  on 
both  sides  bav«  thus  addres^d  themselves,  and 
which  they  seem  to  agree  in  regarding  as  the 
only  one  presented  on  the  record;  assuming 
that  the  attention  of  the  jury  was  properly  di- 
rected by  evidence  and  instructions  (to  which 
it  was  thought  unnecessanr  to  refer  in  the 
finding)  to  the  necessity  or  proof,  under  the 
second  count,  that  the  defendant,  at  the  time 
of  transmitting  the  money  to  be  bet,  was  un- 
lawfully concerned  in  the  carrying  on  of 
the  business  of  the  transmission  of  money 
to  places  without  the  state,  there  to  be 
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placed  or  bet.  The  decisions  in  respect  to  the 
power  of  Congress  to  regulate  commerce 
amon?  the  several  stat&s,  which  is  granted 
by  the  Constitution,  have  been  numerous,  and 
not  altogether  consistent;  but  they  seem  to 
have  established  the  following  propositions: 
A  state  law  dealing  directly  ana  only  with  in- 
terstate commerce  is  void.  A  state  law  pur- 
porting to  deal  with  domestic  matters,  but 
being  in  its  effect  and  essence  merely  a  regula- 
tion of  interstate  commerce,  is  void.  A  state 
law  plainly  and  in  good  faith  dealing  only 
with  state  matters  is  valid,  notwithstanding  ft 
may  incidentally  affect  interstate  commerce, 
unless  it  comes  in  conflict  with  some  valid 
statute  of  the  (Jnited  States  on  that  subject,  or, 
in  the  absence  of  legislation,  affects  such  com- 
merce in  a  particular  where  the  silence  of  Con- 
fress  is  equivalent  to  legislative  prohibition, 
'he  power  of  regulating  commerce  covers 
such  a  wide  field  that  cases  piust  arise  where  a 
law  passed  in  the  legitimate  exercise  of  the 
power  of  domestic  legislation  is  also,  in  a  sense, 
a  regulation  of  commerce.  But  it  is  not  there- 
fore necessarily  an  invasion  of  the  jurisdiction 
of  Congress. — t.  e,  an  exercise  of  the  "power" 
of  regulation.  It  is  an  exercise  of  the  *  'power" 
of  domestic  legislation,  and  is  valid  unless  it 
conflicts  with  some  existing  law,  or  so  essen- 
tially affects  interstate  commerce  as  substan- 
tially to  disturb  those  channels  of  commerce 
which  Congress  has  seen  fit  to  leave  un- 
disturbed. In  dealing  with  such  legislation, 
the  courts  have  given  a  much  wider  latitude 
to  what  is  called  **police  legislation"  than  to 
other  forms  of  domestic  legislation,  because 
police  regulations  are  absolutely  essential  to 
the  protection  of  society,  and  in  the  main  can 
only  be  established  by  the  state  government. 

The  law  in  question  is  purely  a  police  regu- 
lation. For  more  than  200  years  we  have 
treated  wagering  as  against  public  policy,  and 
playing  at  the  games  which  promote  wagering 
has  been  illegal.  The  restrictions  on  playing 
the  games  have  been  removed,  but  playing  for 
anything  of  value  is  still  an  offense.  Gen. 
Stat.  S8  2557,  2558.  A  wager  of  any  kind  is 
illegal.  The  loser  can  recover  the  money  lost, 
and,  if  he  does  not  sue,  any  person  may  sue  for 
and  recover  treble  the  amount.  Id.  §§  2552, 
2558  (passed  in  1797);  Rev.  Stat.  1808,  p.  861. 
Betting  on  horse  races  is  a  penal  offense.  Gen. 
Stat.  I  2556.  Since  the  establishment  of  our 
government  wagering  has  been  held  to  be,  if 
not  absolutely  immoral,  yet  so  injurious  in  its 
results  as  to  require  suppression  by  penal  legis- 
lation. Such  legislation  has  for  many  years 
past  been  directed  against  the  business  of  pro- 
moting wagering  in  its  various  forms;  and  the 
keeping  of  places  where  such  business  is  car- 
ried on  has  been  treated  as  an  offense.  In- 
deed, throughout  the  United  States  the  busi- 
ness of  gambling  is  now  recognized  as  illegit- 
imate, and  one  whose  contracts  the  courts  will, 
in  many  cases,  refuse  to  enforce.  Within  the 
past  two  years  the  United  States  Supreme 
Court  has  said:  ''This  court  had  occasion 
many  years  ago  to  say  that  the  common  forms 
of  gambling  were  comparatively  innocuous, 
when  placed  in  contrast  with  the  widespread 
pestilence  of  lotteries.  Douglas  v.  Kentucky, 
168  U.  8.  488.  496,  42  L.  ed.  558,  555.  Similar 
language  may  appropriately  be  used  in  respect 
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to  the  pool  selling  against  which  the  act  in 
question  is  direct^;  especially  since  the  per- 
version of  the  telegraph  to  its  uses  has  multi- 
plied many  fold  its  capacity  for  harm. 

The  act  of  1898  attempts  to  reach  the  root  of 
the  eyil  by  prohibiting  the  keeping  of  a  place 
in  which  this  kind  of  gambling,  in  any  of  its 
ramifications,  is  carried  on.  One  of  the  most 
dangerous  forms  is  that  for  which  the  tele- 
graph is  utilized.  In  prohibiting  the  keeping 
of  a  place  in  which  such  a  business  is  carried 
on,  or  being  concerned  in  such  a  business,  the 
state  does  not  attempt  to,  and  does  not  in  fact, 
exercise  any  exclusive  power  vested  in  Congress 
over  interstate  commerce.  It  simply  prohibits 
in  this  state  the  business  of  aiding  crime;  and, 
if  such  commerce  is  thereby  affected  at  all,  it 
is  the  incidental  effect  of  depriving  those  here 
engaged  in  telegraphing  of  the  profits  they 
might  make  through  the  business  of  promoting 

gambling  in  this  state.  That  business  is  pro- 
ibited;  and  it  is  immaterial  whether  it  be  car- 
ried on  by  an  individual  in  his  own  bouse,  or 
by  a  telegraph  compan)r  apart  from,  or  as  a 
part  of,  its  ordinary  business  of  telegraphing. 
In  whatever  place  and  bv  whomsoever  the 
business  of  promoting  gambling  is  carried  on, 
the  offense  is  committed,  and  cannot  be  justi- 
fied because  in  committing  it  a  telegram  is  sent 
from  Connecticut  to  New  Jersey. 
In  Plumley  v.  Maiisachysetts,  155  U.  S.  461, 

39  L.  ed.  228,  it  was  claimed  that  the  power  of 
regulating  interstate  commerce  involved  the 
right  in  all  citizens  to  introduce  and  sell  in  any 
state  any  harmless  article  of  food,  unrestricted 
by  state  legislation;  but  it  was  held  that  a 
police  regulation  forbidding  the  sale  in  such 
manner  as  was  likely  to  induce  the  citizens  of 
Massachusetts  to  buy  one  article  under  the  be- 
lief they  were  buying  another  was  not  a  re- 
striction of  interstate  commerce.  The  court 
said  (p.  479, 155  U.  S..  and  page  229,  89  L.  ed.): 
*'The  Constitution  of  the  United  States  does 
not  secure  to  anyone  the  privilege  of  defraud- 
ing the  public.  No  more  does  it  secure  to 
anyone  the  privilege  of  promoting  gambling. 
The  same  principle — i,  e.  that  a  police  regula- 
tion, pure  and  simple,  does  not  become  a  reg- 
ulation of  interstate  commerce  merely  because 
it  may  incidentally  affect  the  bringing  into  the 
state,  or  sending  out,  of  certain  articles  of 
commerce — was  affirmed  in  Qeer  v.  Conneeti- 
cut,  161  U.  8. 519,  534, 40  L.  ed.  798, 798.  But 
when  a  state  attempts  to  regulate  domestic 
commerce  in  an  article  which  it  recognizes  as  a 
legitimate  subject  of  commerce,  so  as  to  dis- 
criminate in  favor  of  domestic  commerce  and 
against  interstate  commerce  in  that  article,  the 
law  ceases  to  be  a  pure  police  regulation,  and 
becomes  a  direct  interference  with  interstate 
commerce.  Scott  v.  Donald,  165  U.  8.  68,  41 
L.  ed.  632.  The  law  before  us  is  not  analogous 
to  the  South  Carolina  dispensary  law,  con- 
demned in  Scott  V.  Donald.  There  might  be 
some  analogy  if  the  legislature  had  recognized 
gambling  by  telegraph  as  a  legitimate  subject 
of  commerce,  and  had  undertaken  to  authorize 
the  business  of  transmitting  money  for  the  pur- 
pose of  gambling  when  the  transmission  was 
to  places  within  the  state,  and  to  forbid  or  to 
regulate  it  when  the  transmission  was  to  places 
without  the  state.  The  law  comes  within  the 
principle  illustrated  by  the  cases  of  Plumley  y. 

40  L.  R.  A. 


MaMaehuseits,  155  U.  8.  461.  39  L.  ed.  238, 
and  Geer  v.  Connedieut,  161  U.  8.  519,534,40 
L.  ed.  793.  798.  and  JUiMouri,  K,  d  T,  R.  Co, 
V.  Baher,  169  U.  8.  618,  42  L.  ed.  878.  as  wdl 
as  by  many  other  cases  unnecessary  to  cite.  It 
is  closely  analogous,  so  far  as  the  principle  in- 
volved is  concerned,  to  the  Georgia  law  for- 
bidding the  running  of  railway  trains  on  Sun- 
day, which  was  sustained,  although  tbechannels 
of  interstate  commerce  were  thereby  blocked 
for  one  day  out  of  every  seven.  The  language 
of  the  court  in  announcing  the  decision  is  ap- 
plicable to  the  present  case,  and  would  seem  to 
be  conclusive.  After  reviewing  various  pri(H^ 
decisions,  the  court,  speaking  by  Mr.  Justice 
Harlan,  says:  "These  authorities  make  it  dear 
that  the  legislative  enactments  of  the  states, 
passed  under  their  admitted  police  powers,  and 
having  a  real  relation  to  the  domestic  peace, 
order,  health,  and  safety  of  their  people,  but 
which,  by  their  necessary  operation,  affect  to 
some  extent,  or  for  a  limited  time,  the  cod- 
duct  of  commerce  among  the  states,  are  vet 
not  invalid  by  force  alone  of  the  grant  of  power 
to  Congress  to  regulate  such  commerce;  aod, 
if  not  obnoxious  to  some  other  constitutioDsl 
provision  or  destructive  of  some  right  secured 
by  the  fundamental  law,  are  to  be  respected  id 
the  courts  of  the  Union  until  they  are  super- 
seded and  displaced  bv  sofbe  act  of  Congress 
passed  in  execution  of  the  power  granted  to  it 
by  the  Constitution.  Local  laws  of  the  char- 
acter mentioned  have  their  source  in  the  pow- 
ers which  the  states  reserved  and  never  sar- 
rendered  to  Congress,  of  providing  for  the 
public  health,  the  public  morals,  and  the  public 
safety,  and  are  not,  within  the  meaning  of  the 
Constitution,  and  considered  in  their  own  ds- 
ture,  regulations  of  interstate  commerce  simply 
because,  for  a  limited  time  or  to  a  limited  ex- 
tent, tne}[  cover  the  field  occupied  by  those 
engaged  in  such  commerce.  The  statute  of 
Georgia  is  not  directed  against  interstate  com- 
merce. It  establishes  a  rule  of  civil  conduct 
applicable  alike  to  all  freight  trains,  domestic 
as  well  as  interstate.  It  applies  to  the  trans- 
portation of  interstate  freight  the  same  rule 
precisely  that  it  applies  to  the  transportation  of 
domestic  freight."  Bennington  v.  Georgia, 
163  U.  8.  299,  317,  41  L.  ed.  166, 173. 

In  the  case  at  bar  the  defendant's  sole  claiiu 
was  that  if  he  kept  the  place  as  charged,  aod 
was  concerned  in  the  business  as  charired,  yet, 
inasmuch  as  some  of  the  acts  essential  to  con- 
stitute these  offenses  consisted  in  the  transmis- 
sion of  the  information  and  money  to  another 
state,  be  was  guilty  of  no  offense,  because  a 
law  restricting  the'ordinanr  business  of  tele- 
graphing among  the  states  is  void;  and  his  sole 
frievance  is  that  the  court  did  not  so  charge: 
*or  the  reasons  given,  we  think  the  charge  oo 
that  point'  was  correct  When  one  opens  an 
office,  and  makes  arrangements  and  fumiabes 
facilities  to  enable  his  customers  to  sit  io  his 
office,  and  gamble  upon  the  results  of  bone  rwces 
in  this  state  and  other  states,  he  keeps  a  place 
in  which  the  business  forbidden  by  the  statute 
is  carried  on;  and,  if  he  knowingly  assists  in 
making  the  transmission  of  money  in  the  course 
of  that  business,  he  is  ooncerned  in  the  busi- 
ness. It  is  immaterial  whether  the  illegal 
business  is  carried  on  as  a  wholly  independent 
business,  or  as  a  part  of  an  otherwise  Intimate 
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business  in  telegraphing.  For  a  telegraph 
company  to  transmit  a  single  message,  and 
make  a  single  transfer  of  funds,  such  as  is 
stated  in  the  finding  of  the  court  in  the  case 
before  us,  would  not,  standing  alone,  constitute 
a  carrying  on  of  the  business  of  transmitting 
money  for  belting  purposes.  It  would,  how- 
ever, be  relevant  evidence  to  show  that  fact, 
and  might  be  sufficient  in  connection  with 


proof  that  the  company  furnished  special  con- 
veniences for  the  use  of  those  desiring  to  make 
such  bets,  or  had  no  substantial  business  of  any 
other  description. 

There  is  no  error  in  the  judgment  of  Vie  Su- 
perior Co^irt. 

The  other  Judges  concur. 


ILLINOIS  SUPREME  COURT. 


C.  V.  BANTA,  Jr.,  ^pp/., 

V. 

City  of  CHICAGO. 

n72  111.  aw.) 

1.  A  lieense  tax  on  brokers  extends  to  a 
member  of  a  stock  exchange  who  buys  and  sells 
stocks,  bonds,  or  securitiea  on  the  floor  of  the 
exchange  in  bis  own  name,  and  makes  or  receives 
delivery  and  payment  in  the  execution  of  orders 
for  his  customers. 

8.  *' Goods,  wares*  and  merchandise'* 
for  the  sale  or  negotiation  of  which  a 
broker  Is  required  to  pay  a  license  tax  in- 
clude shares  in  the  capital  stock  of  incorporated 
companies  and  other  securities  which  are  the 
subject  of  common  barter  and  sale,  and  which 
are  given  visible  and  palpable  form  by  means 
of  certificates,  bonds,  or  other  evidences  of  in- 
debtedness. 

8«  A  tax  upon  occupations  or  employ- 
ments* whether  for  revenue  or  as  an  exaction 
for  the  privilege  of  pursuing  a  calling,  may  be 
imposed  and  collected  in  the  form  of  a  license 
fee. 

4*  Either  regr^ilatlon  or  revenue  may  be 
the  purpose  of  a  license  tax  imposed  on 
the  occupation  of  a  broker  and  other  trades  or 
occupations  mentioned  in  Const.  1870,  art.  9,  B 1, 
and  it  is  not  material  to  determine  which  may  be 
the  purpose  of  the  license. 

5.  A  delefi^tlon  of  the  power  to  Impose 
license  taxes  on  occupations  may  be  made  by 
the  legislature  to  municipal  corporations. 

6.  The  requirement  of  uniformity  in  re- 
spect to  both  persons  and  property  in  Const.  1870, 
art.  9,  B  9,  applies  only  to  taxes  collected  by  as- 
sessments upon  assessable  property. 

7«  The  uniformity  of  a  license  tax  on 
occupations  is  required  by  Const,  art.  9,  fi  1,  only 
as  to  the  class  upon  which  it  operates. 

(April  ZU  1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Criminal  Court  of  Cook  County  con- 
▼Ictine  him  of  violating  an  ordinance  of  the 
city  of  Chicago  prohibiting  persons  from  act- 
ing as  brokers  without  a  license.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hamllne,  Scott.  &  Lord*  for 
appellant. 

The  business  carried  on  by  the  defendant 
was  that  of  a  factor,  and  not  a  broker. 


It  is  a  fundamental  principle  of  jurisdiction 
that  the  city  can  exercise  only  such  powers  as 
are  expressly  enumerated  in  its  charter. 

Chicago  v.  Rumpff,  45  111.  90,  93  Am.  Dec. 
196. 

Courts  are  authorized  to  indulge  in  no  pre- 
sumptions in  fayor  of  the  yalidity  of  the  ordi- 
nances of  municipal  corporations. 

Scfiott  ▼.  People,  89  111.  195. 

Powers  conferred  by  the  statute  when  exer- 
cised through  the  ordinances  are  penal  in  their 
character.  All  penal  statutes  must  be  strictly 
construed. 

Chicago  v.  Rumpf,  45  111.  90,  92  Am.  Dec. 
196;  Wright  v.  People,  61  111.  382;  Waddle  v. 
Duncan,  68  HI  228;  People  v.  Peacock,  98  111. 
172;  lUinois  d  St.  L,  R  Co.  v.  People,  19  111. 
App.  141;  Watson  y.  PeopU,  27  111.  App.  498; 
Belles  y.  Anderson,  88  111.  App.  129;  Chapman 
y.  Wriaht,  20  111.  120;  People  y.  Fester,  145 
111.  150;  Endlich,  Interpretation  of  Statutes, 
§881. 

The  meaning  of  strict  construction  is  that 
penal  statutes  will  not  be  extended  by  impli- 
cation to  causes  which  are  not  expressly  pro- 
yided  for  by  the  very  terms  of  the  act. 

Casper  y.  People,  6  111.  App.  28;  Belles  y. 
Anderson,  88  111.  App.  129;  Chapman  y. 
Wright,  20  111.  120;  28  Am.  &  Eng.  Enc.  Law, 
p.  874,  and  the  cases  cited  in  the  note  thereto; 
Schott  y.  People,  89  111.  195;  Cairo  y.  Bross,  101 
111.  475;  Emmons  y,  Lewistown,  182  HI.  884,  8 
L.  R  A  828;  Cerro  Qordo  y.  Rawlings,  185 
111.  40;  Twining  y.  Elgin,  88  111.  App.  856; 
Delisle  y.  Danville,  86  111.  App.  659;  Olney  y. 
Todd,  47  III.  App.  440. 

It  is  legally  impossible  to  say  that  Banta 
was  a  broker  or  anything  else  than  a  factor. 

Murray  y.  Doud,  167  111.  308;  Saladin  y. 
Mitchell,  45  III.  79;  Warren  y.  First  Nat, 
Bank,  149  111.  1.  25  L.  R.  A.  746;  Winne  y. 
Hammond,  87  111.  99;  Eaton  v.  Truesdail,  52 
111.  811. 

If  an  agent  has  possession  of  the  goods  he 
sells  for  a  principal,  and  sells  said  goods  in  his 
own  name,  then  he  is  a  factor. 

Braun  y.  Chicago,  110  III.  194;  4  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  961;  Story,  Agency. 
§  84;  Baring  y.  Gorrie,  2  Barn.  &  Aid.  138; 
Crans  y.  Nolan,  19  L.  C.  Jur.  809:  Slack  y. 
Tucker,  28  Wall.  821,  28  L.  ed.  148;  PerHns 
y.  State,  50  Ala.  154;  Saladin  y.  Mitc/ieU,  45 
111.  79;  Braun  y.  Chicago,  110  111.  188;  Haas 


NoTX.— Ae  to  the  constitutionality  of  a  license  i 
tax,  see  also  State  v.  Harrington  (Vt)  84  L.  R.  A.  I 
100.  I 

Ab  to  the  rule  of  uniformity  in  license  taxes, 
40L.  R.  A 


see  also  State  v.  Moore  (N.  C.)  22  L.  R.  A.  472:  Den- 
ver  City  R.  Co.  y.  Denver  (Oolo.)  29  L.  R.  A.  008: 
State,  Toi,  v.  French  (Mont.)  80  L.  R.  A.  415;  and 
Singer  Mfg.  Co.  y.  Wright  (Ga.)  85  L.  R.  A.  487. 
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V.  Ruston,  14  Ind.  App.  8;  Oraham  v.  Dvck- 
wall,  8  Bush.  12;  Butler  v.  Dorman,  68  Mo. 
398.  30  Am.  Rep.  796;  Bern»h<m8e  v.  Abbott, 
45  N.  J.  L.  531,  46  Am.  Rep.  789;  Third  Nat 
Bank  v.  Snyder,  10  Mo.  App.  215;  Biggins  v. 
Moore,  84  N.  Y.  417;  Spears  v.  Loague^  6 
Coldw.  422;  Price  v.  Wieeonein  M.  d  F.  Ins. 
Co.  43  Wis.  276. 

For  all  purposes  of  sale, .  pledge,  lien,  pos- 
session, or  delivery,  the  certificate  when  in- 
dorsed is  the  share,  the  corpus  of  the  property. 

Kellogg  v.  Stockwell,  75  111.  68;  Etans  v. 
Wood,  L.  R.  5  Eq.  9;  PeopU's  Bank  v.  Orid- 
ley,  91  111.  457;  Fisher  v.  Essex  Bank,  5  Gray, 
873;  Protection  L.  Ins.  Co.  v.  Osgood,  98111.69; 
Otis  V.  Gardner,  105  III.  436. 

The  legal  title  to  stock  as  between  the  par- 
ties passes  by  the  assignment  and  delivery  of 
the  certificates. 

See  First  Nat.  Bank  v.  Lanier,  11  Wall. 
869,  20  L.  ed.  172;  Leitch  v.  Wells,  48  N.  Y. 
585;  Johnston  v.  Laflin,  108  U.  S.  804,  26  L. 
ed.  585;  National  Bank  v.  Watsontown  Bank, 
105  U.  S.  221,  26  L.  ed.  1042;  18  Am.  &  Eng. 
Enc.  Law,  p.  610;  Wilson  v.  Little,  2  N.  Y. 
446,  51  Am.  Dec.  809;  Casey  v.  Cavaroc,  96  U. 
S.  467,  24  L.  ed.  779;  1  Cook,  Slock  &  Stock- 
holders, 8d  ed.  par.  465;  Fairbanks  v.  Merchants 
Nat.  Bank,  80  111.  App.  28;  Fairbank  v.  Mer- 
chants Nat.  Bank,  182  111.  182. 

When  Banta  buys  stock  for  his  customers, 
the  relation  of  pledgeor  and  pledgee  is  created 
between  them. 

Markham  v.  Jaudan,  41  N.  Y.  285;  Brews- 
ter V.  Van  Liew,  119  111.  561. 59  Am.  Rep.  828. 

But  how  can  Banta  have  a  lien  as  pledgee 
on  property  of  which  he  has  not  possession? 
When  Banta's  customer  delivered  possession 
of  the  certificates  indorsed  in  blank,  Banta  be- 
came possessed  of  the  shares  of  stock  them- 
selves. Hence,  if  he  sells  the  stock  for  his 
customer  while  such  certificates  are  in  his  pos- 
session, he  is  a  factor  pure  and  simple. 

Atkinson  v.  Foster,  184  IH.  472;  Neiler  v. 
KeHley,  69  Pa.  407;  Ayres  v.  French,  41  Conn. 
152;  Sturges  v.  Keith,  57  111.  451,  11  Am. 
Rep.  28. 

The  modern  courts  have  given  the  same 
character  to  certificates  of  stock  duly  indorsed 
as  the  courts  of  England  at  an  early  day  gave 
to  warehouse  receipts  and  bills  of  lading. 

Lickbarrow  v.  Mason,  1  Smith,  Lead.  Cas. 
Hare  &  W.'s  notes,  417;  Burton  v.  Curyea,  40 
m.  820,  89  Am.  Dec.  850;  Underwood  v.  Hos- 
sack,  88  111.  214;  Mida  v.  Qeissmann,  17  III. 
App.  207;  Ohio  dt  M.  R,  Co.  v.  Kerr,  49  111. 
459;  Michigan  C.  R.  Co  v.  Phillips,  QOm.  190; 
Tayloj'  V.  Turner,  87  111.  296;  Canadian  Bank 
of  Commerce  v.  McCrea,  106  111.  281;  German 
Nat.  Bank  v.  Meadowcroft,  95  111.  180,  85  Am. 
Rep.  187;  Western  Union  R.  Co.  v.  Wagner,  65 
111.  197:  Corbetty.  Underwood,  88111.  826;  Eoff- 
man  v.  Schoyer,  148  111.  598. 

The  delivery  of  the  shipping  receipt  was 
equivalent  to  the  delivery  oi  the  property. 

Rumsey  v.  Nickerson,  35  111.  App.  194. 

The  pledge  of  a  warehouse  receipt  as  col- 
lateral security  for  a  note  is  in  legal  effect  a 
sale  to  the  pledgee,  for  a  valuable  considera- 
tion, of  the  property  called  for  by  the  receipt, 
and  vests  in  him  the  legal  title  thereto. 

Ilanchett  v.  Buckley,  27  111.  App.  159;  Chi- 
cago Dock  Co.  V.  Foster,  48  111.  507;  Northrop 
40  L.  R.  A. 


V.  First  Nat.  Bank,  27  111.  App.  527;  Union 
Trust  Co.  V.  Trumbull,  137  111.  178. 

The  ordinance  does  not  cover  brokers  in 
stocks. 

Hamilton  v.  Harvey,  88  HI.  App.  499;  (/SfiU 
V.  Sinclair,  158  111.  581;  Rhea  v.  Riner,  2II11. 
580. 

Shares  of  stock  are  not  goods,  wares,  or 
merchandise. 

Colonial  Bank  v.  Whinney,  L.  R.  30  Ch.  Div. 
261;  Pickering  v.  Appleby,  1  Comvns,  354; 
Watson  V.  Spratley,  10  Exch.  222;  bawlby  v. 
Bell,  3  C.  B.  287;  Heseltine  v.  Siggers,  1  Exch. 
858;  Walker  v.  BartUtt,  18  C.  B.  845;  Tempfit 
V.  Kilner,  8  C.  B.  249;  Bradley  v.  Holdewortk, 
8  Mees.  &  W.  422;  Knight  v.  Barber,  16  Mees. 
&  W.  66;  HibUewhiU  v.  M'Morine,  6  Mees. 
&  W.  200;  Duneuft  v.  Albrecht,  12  Sim.  162: 
Humble  v.  Mitchell,  11  Ad.  &  El.  205;  Somerbp 
V.  Buntin,  118  Mass.  285;  Hinchman  v.  Lin- 
coln, 124  U.  S.  38,  81  L.  ed.  387. 

The  Constitution  forbids  the  legislature  au- 
thorizing the  city  to  require  Banta  to  take  out 
a  license  as  the  price  or  condition  precedent  of 
being  permitted  to  follow  the  business  of  a 
broker. 

The  right  to  make  contracts  is  a  property 
right,  which  the  state  cannot  deprive  the  indi- 
vidual of  without  due  process  of  law. 

Ramsey  v.  People,  142  HI.  380.  17  L.  R.  A. 
853. 

The  privilege  or  liberty  to  engage  in  or  con- 
trol the  business  of  selling  goods  as  a  broker 
on  commission  is  one  of  proflt,^of  presump- 
tive value;  and  if  Banta  is  denied  the  right  to 
contract  with  respect  thereto,  it  is  clear  that 
he  is  deprived  of  both  liberty  and  property  to 
the  extent  that  he  is  thus  denied  the  riglit  to 
contract. 

Frorer  v.  PeopU,  141  111.  171,  16  L.  R.  A 
492;  MUlett  v.  PeopU,  117  111.  294, 57  Am.  Rep. 
869;  Eden  v.  Pe&ple,  161  HI.  308.  82  L.  R,  A. 
659:  Braeecille  Coal  Co.  v.  People,  147  III.  66. 
22  L.  R.  A.  840;  Patterson  v.  Kentucky,  97 
U.  S.  502.  24  L.  ed.  1116;  Dennehy  v.  Chicago, 
120  HI.  637.      • 

If  the  so-called  license  fee  be  a  tax,  it  is  in 
violation  of  §  1  as  well  as  §  9  of  article  9  of 
the  Constitution  of  1870. 

Hamilton  v.  Harvey,  83  HI.  App.  499. 

Messrs.  Howard  S.  Taylor  and  George 
McA,  Miller*  for  appellee: 

Appellant  is  a  "broker,"  within  the  meanine 
of  the  statute  (chap.  24,  art.  5,  §  1,  cl.  91)  of 
Illinois. 

Biddle,  Stock  Brokers,  p.  35;  Story,  Agency, 
§  32:  Russell,  Factors  and  Brokers,  p.  16,  Jans- 
sen  v.  Green,  4  Burr.  2104;  Clark  v.  PdweH,  4 
Barn.  &  Ad.  846;  Cope  v.  Rowlands,  2  Me<4. 
&  W.  149;  Scott  V.  Cousins,  L.  R.  4  C.  P.  177; 
HvstisY.  Pickands,  27  III.  App.  275. 

Appellant  is  a  broker  within  the  meaning  of 
the  ordinances  set  out  in  the  stipulation  of 
facts. 

The  phrase  "goods,  wares,  and  merchandise" 
in  the  ordinance  includes  stocks. 

Pray  v.  MitcheU,  60  Me.  430;  I>owdel  v. 
Hamm,  2  Watts,  61;  Byall  v.  RoOe,  1  Atk.  180; 
Crichton  v.  Symes,  3  Atk.  62;  Moore  v.  Moore, 
1  Bro.  Ch.  128;  Somerby  v.  Buntin,  118  Mass. 
285,  19  Am.  Rep.  469;  Jackson  v.  Robinson,  1 
Yeates,101, 1  Am.  Dec.  293;8Am.  &Eng.  Enc. 
Law,   article  Goods;   Anderson,   Law  Diet.; 
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Bouvier,  Law  Diet.;  Eustis  v.  Pickanda,  27 
111.  App.  275. 

Neither  the  words  ''including  real  estate 
brokers  and  insurance  brokers/  directly  fol- 
lowing the  word  "broker,"  nor  §§  214.  215, 
and  216  of  said  ordinance,  modify  or  limit  the 
meaning  of  that  word  in  such  a  manner  as  to 
take  a  stockbroker  out  of  the  definition  of 
broker,  but  are  interpretation  clauses  Intended 
to  extend  its  meaning. 

Queen  v.  Ker&Juiio,  6  El.  &  Bl.  1007;  Pound 
V.  FlumsUad  Bd.  of  Works,  L.  R.  7  Q.  B.  183; 
Sutherland,  Stat.  Constr.  p.  516;  Huatis  v. 
Pickandu,  27  111.  App.  275. 

The  fact  that  appellant  incidentally  per- 
formed some  of  the  functions  of  a  factor  does 
not  take  him  out  of  the  general  definition  of 
*  broker." 

Appellant  does  not  do  business  in  his  own 
name  in  such  a  way  as  to  characterize  him  as  a 
factor  only. 

Herrlich  v.  McDonald,  80Cal.  472;  Chapman 
V.  F<yrsyth,  2  How.  202,  11  L.  ed.  236;  Matte- 
son  V.  Kellogg,  15  111.  549. 

Appellant  does  not  have  custody  of  the  prop- 
erty bought  or  sold,  inasmuch  as  certiflcates  of 
stock  are  not  the  property  in  which  he  deals, 
but  mere  paper  evidences  of  title  to  the  same. 

Anderson,  Law  Diet.  Custody;  Burrlll,  Law 
Diet.  Cuitodia;  Hatcley  v.  Drvmagin,  83  Cal. 
399;  Van  Allen  v.  Assessiors,  3  Wall.  598,  18 
L.  ed.  229;  Cincinnati,  U.  dk  Ft.  W.  R.  Co.y. 
Pearce,  28  Ind.  502;  Campbell  v.  Morgan,  4 
in.  App.  103;  Payne  v.  Elliot,  54  Cal.  839,  35 
Am.  Rep.  80;  Mitchell  v.  Beckman,UCvLl  117; 
Johnson  v.  Albany  &  8.  R.  Co,  40  How.  Pr. 
193;  Arnold  v.  Suffolk  Bank,  27  Barb.  424; 
McAllUter  v.  Kuhn,  96  U.  S.  89.  22  L.  ed.  616; 
Hubftell  v.  Drexel,  11  Fed.  Rep.  115;  Forbes  v. 
Memnhis,  E.  P.  dt  P.  R,  Co.  2  Woods.  323; 
Jermain  v.  Lake  Shore  dk  M,  8.  R.  Co,  91  N.Y. 
493. 

Appellant's  lien  is  special  or  particular,  and 
nnt  general,  as  is  the  case  with  a  factor. 

Russell,  Factors  &  Brokers,  p.  127;  Thomp- 
son V.  Beatson,  1  Bing.  145;  Markham  v.  Jau- 
don,  41  N.  Y.  242. 

If  appellant  has  title  and  receives  symbolic 
delivery,  he  does  so  in  a  fiduciary  relation,  and 
such  title  and  delivery  pass,  eo  mstanti,  to  his 
principal. 

IJerrlich  v.  McDonald,  80  Cal.  472;  Matteson 
V.  Kelloag,  15  111.  549. 

Appellant  acts  in  the  double  capacity  of 
factor  and  broker,  but  his  character  as  broker 
is  not  thereby  destroyed. 

Story.  Agency,  ^  32;  Russell,  Factors  & 
Brokers,  pp.  53,  54;  Norihrup  v.  Shook,  10 
Blalchf.  243;  Braun  v.  Chicago,  110  111.  186. 

The  ordinance  of  the  city  of  Chicago  in 
question  and  statute  authorizmg  it  are  not  uu- 
constitutional. 

People  v.  Thurber,  13  111.  556;  Firemen's 
Bene''.  Asso.  v.  Lounf'bury,  21  111.  513,  74  Am. 
Dec.  115;  lUinois  Mut,  F.  Ins.  Co.  v.  Peoria, 
29  HI.  180;  East  St.  Louis  v.  Wehrung,  46  111. 
392;  Ducat  v.  Chicago,  48  111.  172,  95  Am.  Dec. 
529;  Chicago  Packing  d  P.  Co.  v.  Chicago,  88 
111.  227,  30  Am.  Rep.  545;  Walker  y.  Springfield, 
94  111.  372;  Lovingston  v.  Board  of  Trustees, 
99  111.  564;  East  St.  Louis  v.  Trustees  of  Schools, 
102  III.  489,  40  Am.  Rep.  606;  Wiggins  Ferry 
Co  v.  East  St.  Louis,  102  111.  560;  Timm  v. 
40  L.  R.  A. 


Harrison,  109  HI.  593;  Braun  v.   Chicago,  110 
111.  186. 

Bog^iT**  J'*  delivered  the  opinion  of  the 
court: 

The  city  of  Chicago  adopted  an  ordinance 
declaring  it  unlawful  for  any  person,  asso- 
ciation, or  corporation  to  engage  in  business 
in  the  capacity  of  a  ''broker  "  within  said  city 
without  having  paid  a  license  fee  and  obtained 
a  license  authorizing  such  person,  association, 
or  corporation  to  transact  business  in  that 
capacity.  The  appellant  was  tried  upon  a 
stipulated  state  of  facts,  by  the  court  without 
a  jury,  and  was  convicted  of  violating  said 
ordinance,  and  a  fine  of  $25  was  assessed 
against  him.  This  is  an  appeal  from  such 
judgment  of  conviction. 

Council  for  appellant  urge  the  court  erred  in 
its  rulings  upon  propositions  submitted  to  be 
held  as  the  law  of  the  case,  and  in  their  brief, 
with  reference  to  such  alleged  erroneous  rul- 
ings, 8ay,**It  will  be  perceived  that  the  propo- 
sitions given  and  refused  present  squarely 
these  questions:  First.  Was  not  the  business 
carried  on  by  Banta  that  of  a  factor,  and  not 
a  broker?  Second.  If  Banta  is  a  broker,  is 
he  not  such  a  broker  as  is  not  covered  by  the 
ordinance  in  question?  Third.  Does  not  the 
Constitution  forbid  the  legislature  empowering 
the  city  of  Chicago  to  require  one  engaged  in 
the  avocation  of  a  broker  to  take  out  a  license 
as  a  condition  precedent  to  the  right  to  carry 
on  his  business?  Fourth.  If  the  ordinance 
levies  a  tax.  is  it  not  in  violation  of  the  con- 
stitutional requirement  that  taxes  on  brokers 
should  be  uniform,  and  the  constitutional  re- 
quirement that  taxes  for  corporate  purposes 
should  be  unifornii  in  respect  to  persons  and 
property?"  We  will  consider  and  dispose  of 
these  questions  in  the  order  as  stated  by  coun- 
sel. 

The  stipulation  as  to  the  facts  and  the  ordi- 
nance are  as  follows: 

"It  is  hereby  stipulated  by  the  parties 
hereto  that  the  defendant,BantA.  is  a  citizen  of 
Chicago,  and  a  member  of  the  Chicago  Stock 
Exchange,  a  voluntary  association  composed 
of  445  members,  which  members  become  mem- 
bers thereof  upon  election  thereto  by  the  gov- 
erning eommiilee  of  said  board,  payment  of 
an  initiation  fee,  and  signing  the  constitu- 
tion and  by-laws  thereof;  that  said  stock  ex- 
change has  a  board  room  in  the  city  of  Chi- 
cago, to  which  none  but  members  are  admitted, 
and  at  which  room  stocks,  bonds,  and  other 
securities  are  bought  and  sold  by  the  mem- 
bers thereof  as  agents  for  others,  on  a  call  made 
daily,  excepting  Saturdays,  from  10  a.  m.  until 
2  p.  M.  Under  the  rules  of  said  exchange  no 
member  thereof  can  buy  or  .sell  stocks  or 
bonds  or  other  securities  save  in  the  room  of 
said  exchange,  and  between  the  hours  afore- 
said, and  no  member  can  belong  to  any  similar 
association  within  the  state  of  Illinois.  By  the 
constitution  of  said  exchange  no  fictitious 
sales  can  be  made,  and  no  fictitious  or  trifling 
bids  or  offers  can  be  made,  and  all  bonds,  se- 
curities, and  all  certificates  of  stock  dealt  in 
are  obliged  to  be  delivered  on  the  floor  of  said 
exchange  or  at  the  place  of  business  of  the 
member  who  is  the  purchaser;  and  under  said 
constitution  every  member  must  have  in  the 
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▼icinity  of  the  exchaoge  a  place  of  business 
other  than  the  exchange,  where  comparisons 
may  be  made  at  any  time  during  the  day,  and 
where  notices  may  be  served.    The  constitu- 
tion and  by-laws  are  signed  by  eyery  member 
on  joining  said  exchange,  and  any  yiolation  of 
such  constitution  or  by- laws  subjects  the  of- 
fender to  fine,  suspension,  or  expulsion  at  the 
instance  of  the  governiog  committee  of  said 
exchange.      The   defendant's    sole    business 
consists  in  buying  and  selline  stocks,  bonds, 
and  other  securities  on  the  floor  of  said  ex- 
change for  customers  from  whom  he  receives 
orders  at  his  office  to  buy  or  sell  said  stocks, 
bonds,  or  other  securities  on  said  exchange,  and 
the  manner  of  his  doing  said  business  is  inva- 
riably as  follows,  to  wit:   A  customer  gives 
him  an  order  to  buy  stocks.    Defendant  goes 
onto  the   stock  exchange,  makes  a  contract 
with  a  member  of 'the  exchange  for  the  pur- 
chase of  stock,  and  in  all  cases  receives  from 
such  member  on  the  floor  of  the  exchange  or 
at  his  office  the  certificates  of  stock  so  bought, 
Indorsed  with  blank  assignment  of  shares  of 
stock,  and  blank  power  of  attorney  to  make 
necessary  transfer  on  books  of  the  corporation 
issuing  such  stock,  and  In  payment  therefor 
the  defendant  gives  to  such  member  his  own 
check.    Defendant  then  delivers  to  his  cus- 
tomer said  certificates  of  stock  so  bought,  upon 
receiving  from  said  customer  a  check  for  the 
purchase  price  thus  paid,  plus  the  defendant's 
commission  for  making  such  purchase.     In 
case  of  a  sale, it  is  defendant's  invariable  cus 
tom  to  receive  the  certificates  of  stock  from 
the  customer,  indprsed  with  blank  assignment 
of  shares  of  stock  and  blank  power  of  attorney 
to  make  necessary  transfer  on  books  of  the 
corporation  issuing  such  stock,  sell  the  stock, 
and  deliver  the  certificates  thereof  to  the  mem- 
ber of  the  exchange  buying,  receive  from  him 
his  check  for  the  purchase  price,  and  give  to 
his  customer  defendant's  check  for  the  stock 
sold,  less  his  commissions.     In  every  case  of 
purchase  or  sale  the  certificates  of  stock  are 
actually  delivered .    In  the  case  of  a  purchase 
they  are  delivered  to  defendant  by  the  member 
selling,  and  then  by  defendant  to  his  customer. 
In  case  of  sale  they  are  received  by  defendant 
from  his  customer,  and  delivered  to  the  mem- 
ber of  the  exchange  buying  the  same.    Such 
delivery  to  the  purchasing  member  of  such 
stock  so  sold  by  defendant  is  invariably  made 
within  a  short  time  after  the  sale,— at  the  latest 
by  10:80  o'clock  of  the  morninir  after  the  sale. 
In  some  cases,  where  the  parties  so  require, 
said  delivery  takes  place  at  the  instant  of  the 
sale.    It  is  also  agreed  that  this  defendant  al- 
ways buys  or  sells  on  the  stock  exchange  in  his 
own  name,  but  he  acts  exclusively  for  others, 
and  does  not  buy  or  sell  on  his  own  account, 
and  that    this  is  true,  generally,  of  the  trans- 
actions of  members    of  the  exchange.      The 
person    for  whom   the  member   of  the  ex- 
change buys  stock  from  this  defendant  is  not 
usually  known  to  this  defendant.     The  com- 
missions in  the  case  of  purchase  or  sale  are 
those  specified  in  article  19  of  the  constitution 
of  the  Chicago  Stock  Exchange,  §  1  of  which 
is  as  follows,   to  wit:    'Sec.  1.  Commissions 
shall  be  charged  ahd  paid  under  all  circum- 
stances, and  upon  all  transactions,  both  pur- 
chases and  sales,  or  upon  contracts  for  the  re- 
40  L.  R.  A.* 


ceipt  or  delivery  of  securities.    Such  commis- 
sions shall  be  calcuated  in  all  cases  upon  the 
par  value  of  securities,  and  shall  be  at  the  rates 
hereinafter  named;  and  such  rates  shall  be  in 
each  case  the  lowest  commission  that  nuy  be 
charged  by  any  member  of  the  exchange,  and 
shall  be  absolutely  net,  and  free  from  all  or 
any  rebatement,  return,  discount,  or  allowance 
in  any  shape  or  manner  whatsoeyer,  or  by  any 
method  or  arrangement,   direct  or   indirect 
And  no  bonus,  percentage,  or  portions  of  tbe 
commissions  so  established  shall  be  given,  paid, 
or  allowed,  directly  or  indirectly,  to  any  clerk 
or  person,  for  business  sought  or  procured  for 
any  member  of  the  exchange.'    'The  commis- 
sions vary  with  the  price  or  quantity  of  stock, 
bond,  or  other  securities  sold  or  bought.    In 
some  cases  it  happens  that  defendant  reoeivea 
orders  from  customers  to  buy  or  sell  shares  of 
stock,  which  are  in  conflict  with  the  orders  re- 
ceived from  other  customers.    In  such  event 
defendant  procures  another  member  of  the 
board  to  act  as  his  agent  in  making  purchase 
or  sale,  and  pays  him  one  half  of  the  commis- 
sions for  his  services,  unless,  at  the  end  of  the 
day,    by    agreement  between  defendant  aod 
such  otBer  member  of  the  board,  the  trade  is 
retransf erred  back  to  the  defendant,  in  which 
caae  defendant  pays  the  other  member  of  tbe 
board  at  the  rate  of  |2  per  100  shares  for  his 
services.    But  in  every  case  the  certificates  of 
stock  that  the  defendant  is  ordered  to  sell  are 
delivered  by  the  defendant,  and  not  by  such 
agent,  to  the  purchaser,  and  the  certificates  of 
stock  defendant  is  ordered  to  buy  are  received 
by  defendant,  and  not  by  his  aeent,  from  the 
seller,  and  are  delivered  by  defendant  to  the 
customer.    Defendant  does  no  other  business 
save  that  above  stated,  and  could  not  do  toy 
business  in  stocks,  bonds,  or  other  aecuriiies  in 
any  other  way  without  violating  tbe  rules  of 
the  stock  exchange,  in  which  event  defendant 
would  be  liable  to  fine,  suspension,  or  expal- 
sion  therefrom. 

'*It  is  further  stipulated  that  tbe  city  of 
Chicago  is  a  municipal  corporation  in  the  state 
of  Illinois,  is  incorporated  under  tbe  general 
city  and  village  act,  and  that  there  is  now, 
and  has  been  since  the  llih  of  June,  a.  d.  1$9T. 
an  ordinance  in  force,  the  same  being  the  or- 
dinance for  the  alleged  violation  of  which  the 
defendant  was  arrested  and  fined,  and  which 
is  as  follows,  to  wit: 

*'  *Sec.  218.  It  shall  be  unlawful  for  any 
person,  firm,  corporation,  or  association  in  the 
city  of  Chicago  to  engage  in  the  business  or 
act  in  the  capacity  of  a  broker,  including  real 
estate  brokers  and  insurance  brokers,  witboat 
first  obtaining  a  license  therefor,  and  paying  a 
license  fee  in  the  sum  of  $25  per  annum,  toe 
issuance  of  such  license  to  be  regulated  by  the 
general  ordinances  now  or  hereafter  In  force. 

"  'Sec.  214.  A  broker  is  one  who.  for  com- 
mission or  other  compensation,  is  engaged  in 
selling  or  negotiating  the  sale  of  goods,  wares, 
merchandise,  produce,  or  grain  belonging  to 
others. 

"  'Sec.  215.  A  real-estate  broker  is  one  who, 
for  commission  or  other  compensation,  is  en- 
gaged in  the  selling  of  or  who  negotiates  sales 
of  real  estate  belonging  to  others,  or  obtains 
or  places  loans  for  others  on  real  estate. 

"  'Sec.  216.  An  insurance  broker,    within 
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the  meaning  and  intent  of  this  chapter,  shall 
include  any  and  eyery  person,  firm,  corpora- 
tion, or  association  engaged  in  solicting,  pro- 
curing, or  placing,  for  a  consideration  received 
or  to  be  receiyed,  insurance  on  lives,  or  on 
buildings,  vessels,  or  other  property,  either  di- 
rectly or  through  any  other  broker  or  through 
any  msurance  agent,  in  or  with  any  insurance 
company  or  association  other  than  an  insurance 
company  or  association  of  which  such  person, 
firm,  corporation,  or  asaociation  soliciting,  pro- 
curing, or  placing  the  insurance  in  any  case 
shall  be  the  duly  authorized  agent. 

•*  'Sec.  217.  Any  person,  corporation,  or  as- 
sociation violating  any  of  the  provisions  of  this 
chapter  shall,  upon  conviction  thereof,  be  fined 
not  less  than  $35  nor  more  than  $200  for  each 
offense.' 

"In  the  case  of  bonds  and  securities  other 
than  stocks,  defendant  receives  them  from  his 
customers,  sells  them  in  his  own  name,  and 
delivers  them,  and  in  case  of  purchase  buys 
them  in  his  own  name,  receives  them,  and  de- 
livers them,  to  his  customer." 

The  insistence  of  counsel  for  appellant  is 
that  it  appeared  from  the  stipulated  facts  that 
appellant  had  possession  of  the  stocks,  bonds, 
or  other  securities  which  he  sold  or  undertook 
to  sell,  and  that  he  received  stocks,  bonds,  or 
other  securities  bought  by  him,  and  that  the 
transactions,  whether  purchases  or  sales,  were 
made  in  his  own  name,  and  that  he  paid  for 
all  stocks,  bonds,  or  securities  which  he  pur- 
chased, and  received  the  price  for  all  those 
sold.  Upon  this  insistence  counsel  contend 
that  the  business  in  which  the  appellant  was 
engaged  was  that  of  a  factor,  and  not  of  a 
broker,  and  cite  in  their  brief  an  array  of  au- 
thorities in  support  of  the  proposition  that  a 
broker  is  a  mere  negotiator  of  contracts  for 
other  parties;  that  his  duties  are  confined  to 
the  matter  of  making  contracts  between  others 
concerning  their  goods  or  effects;  that  he  does 
not  have  possession  of  the  property  or  thing  to 
be  bought  or  sold;  that  he  cannot  buy  or  sell 
In  his  own  name;  that  he  does  not  pay  for  that 
which  he  bought  or  receive  the  price  for  that 
which  is  sold.  This  definition  of  the  term 
"broker"  is  broader  than  that  given  in  the 
earlier  books,  and  narrower  than  that  which  is 
accepted  at  the  present  day.  A  broker,  as  de- 
fined in  the  earlier  authorities,  is  a  person  em- 
ployed by  merchants  English  and  merchants 
strangers  in  contriving,  making,  and  conclud- 
ing bargains  and  contracts  between  them  con- 
cerning their  wares  and  merchandise,  and  the 
moneys  to  be  taken  up  by  exchange  between 
such  merchants  and  tradesmen.  Comvns' 
Dig.  Merchant,  C.  The  operations  of  brokers 
gradually  extended,  however,  to  the  affairs  of 
others  than  merchants  domestic  and  merchants 
foreign,  and  they  engaged  generally  in  busi- 
ness as  negotiators  of  contracts  and  bargains 
between  others.  Their  transactions  were, 
however,  confined  to  the  negotiation  of  con- 
tracts as  "middlemen"  empowered  to  explain 
the  intentions  of  both  parties,  and  to  put  them 
in  condition  to  come  together  personally,  and 
conclude  the  contract  of  bargain  and  sale.  A 
broker  was  not,  therefore,  intrusted  with  the 
possession  of  what  he  was  employed  to  sell, 
nor  empowered  to  make  a  contract  in  his  own 
name,  or  receive  the  money  paid  for  the  article 
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sold,  or  pay  for  the  article  bought.  During 
this  period  brokers  restricted  their  operations 
to  the  negotiations  of  contracts  for  the  pur- 
chase and  sale  of  tangible  things,  and  while 
their  business  was  thus  restricted  the  definition 
adopted  by  the  appellant  was  applicable  and 
correct.  But  the  business  of  brokers  continued 
to  expand,  and  they  subsequently  undertook  to 
effect  the  negotiation  of  bonds  and  other  evi- 
dences of  indebtedness,  and  certificates  of 
shares  in  the  capital  stock  of  incorporated  com- 
panies. The  advent  of  brokers  into  this 
branch  of  business  is  referred  to  by  Chief  J<is- 
tice  Beck  in  the  early  case  of  OibSons  v.  Rule, 
12  J.  B.  Moore^  589,  which  was  decided  in  1827, 
as  follows:  "The  statute  8  <&  9  Wm.  III.  chap. 
20.  by  which  the  first  government  loan  was 
raised,  speaks  of  a  new  description  of  brokers, 
— persons  employed  in  buying  and  selling 
tallies,  the  government  securities  of  those  days. 
These  have  since  been  called  stockbrokers." 
The  statute  referred  to  was  enacted  by  the 
Parliament  of  England  in  the  year  1697.  The 
transition  from  the  restricted  to  the  more  en- 
larged sphere  was  attended  with  additional 
powers  corresponding  to  the  new  duties  by 
brokers,  and  a  new  definition  of  the  term 
"broker,"  or  qualifications  and  exceptions  to 
the  former  definition,  becaime  imperatively 
necessary.  Speaking  upon  this  subject,  Mr. 
Russell,  in  his  work  on  Factors  and  Brokers 
(published  in  1845),  on  page  16,  says: '  "Each 
of  these  definitions,  however,  must,  at  the 
present  day,  be  regarded  as  somewhat  too 
limited.  By  the  two  former,  for  instance,  the 
employment  of  brokers  is  confined  entirely  to 
dealings  between  merchant  and  merchant, — a 
description  which,  it  will  at  once  be  seen, 
would  exclude  stockbrokers,  a  class  most  ex- 
tensively engaged  on  behalf  of  persons  not 
merchants;  and  by  the  last,  they  are  described 
to  be  persons  engajted  in  making  private  bar- 
gains only, — a  limitation  which  would  equally 
exclude  those  of  them  who  are  in  the  habit  of 
attending  public  sales,  such  as  the  sales  of  the 
East  India  Company,  and  who,  whilst  acting 
in  that  capacity,  can  scarcely  be  said  to  enter 
into  none  but  private  contracts."  And  with 
reference  to  the  power  of  a  broker  to  contract 
in  his  own  name,  the  same  author,  on  the  same 
page,  says  a  broker  must,  as  a  "^neral  rule," 
contract  in  the  name  of  bis  prmcipal.  Mr. 
Edwards,  in  his  work  on  Factors  and  Brokers 
(1870),  in  g  109,  says  a  broker  is  at  liberty  to 
buy  in  his  own  name  if  such  be  the  ctibtom 
among  brokers.  And  Mr.  Story,  in  his  work 
on  Agency  (§  109),  says  there  are  exceptions, 
by  the  usages  of  trade,  to  the  rule  that  a  broker 
cannot  make  a  contract  in  his  own  name.  And, 
speaking  to  the  same  point,  Russell  on  Factors 
and  Brokers  (p.  52)  says:  "They  [brokers] 
may,  however,  contract  in  their  own  names, 
provided  their  principals  have  given  them  au- 
thority to  that  effect,  or  if  the  usual  course  of 
dealing  warrants  them  to  do  so."  In  Ed  wards 
on  Factors  and  Brokers  (§  97),  speaking  with 
reference  to  the  possession  of  the  property 
negotiated  by  a  broker,  it  is  said  that  "ordi- 
narily he  [the  broker]  does  not  have  or  acquire 
the  possession  of  the  property."  And  in  Story 
on  Agency  (§  84)  speaking  to  the  same  point, 
it  is  said  "the  broker  does  not  usually  have 
possession." 
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With  relalioD  to  the  old-time  rule  that  a 
broker  did  not  pay  the  purchase  price  of  goods 
bought  or  receive  the  price  of  those  sold,  like 
exceptions  and  qualifications  may  be  noted. 
Mr.  Story,  in  his  work  on  Agency  (9th  ed.  p. 
86),  says:  "But  it  may  be  the  duty  of  a 
broker,  under  the  employment  he  has  under- 
taken, to  see  to  the  delivery  of  the  goods  and 
the  payment  of  the  price."  And  in  Russell  on 
Factors  and  Brokers  (p.  54)  it  is  said:  "But  if 
the  custom  of  trade  or  the  usual  course  of  deal- 
ing between  himself  [the  broker]  and  his  prin 
cip'al  warrant  him  to  do  so.  he  may  receive 
payment  for  goods  so  sold."  In  large  commer- 
cial centers  those  brokers  who  negotiated  pur- 
chases and  sales  of  securities  and  certificates  of 
shares  in  incorporated  companies  found  it  con- 
venient and  greatly  to  their  advantage  to  es- 
tablish some  convenient  place  for  transacting 
the  business  of  brokerage  in  stocks,  and  to 
form  associations,  commonly  called  "stock 
exchanges,"  and  to  adopt  rules  and  regulations 
for  the  government  of  the  members  of  such  ex- 
changes in  the  transaction  of  their  business  as 
brokers.  These  associations  or  exchanges 
have  become  almost  the  sole  medium  for  the 
purchase  and  sale  of  stocks,  bonds,  and  other 
securities  in  all  our  great  cities,  and  the 
prices  current  from  day  to  day  in  such  ex- 
changes practically  fix  the  value  of  such  se- 
curities and  stocks.  The  rules  and  regula- 
tions adopted  by  such  exchanges  prescribe 
the  duties,  declare  the  powers  and  liabilities 
of  the  members,  and  control  the  course  of 
dealing  between  them.  The  members  of  such 
boards  are,  and  have  long  been,  universally 
recognized  as  brokers,  and  so  denominated. 
The  author  of  the  article  on  stockbrokers  in 
23  Am.  &  Eng.  Enc.  Law,  page  700,  says: 
"A  stockbroker  is  a  broker  who,  for  a  com- 
mission, attends  to  the  purchase  and  sale  of 
stocks  or  shares,  and  of  government  and  other 
securities,  in  behalf  and  for  the  account  of 
clients.  Even  before  the  organization  of  stock 
exchanges,  and  as  early  as  the  latter  part  of 
the  seventeenth  century,  persons  who  engaged 
in  the  business  of  buying  and  selling  securi- 
ties were  denominated  'stockbrokers'  The 
functions  of  the  stockbroker  are  broader  than 
those  of  the  ordinary  broker,  who,  as  a  rule, 
acts  as  a  mere  negotiator,  and  is  not  intrusted 
with  the  possession  of  the  property  concerning 
which  he  acts,  while  the  stockbroker  fre- 
quently is  intrusted  with  the  possession  of  the 
securities,  and  may  even  take  and  transfer 
them  without  the  name  of  his  principal  ap- 
pearing in  the  transaction,  and  often  pays  or 
advances  the  price  and  receives  payment." 
Some  of  these  broader  duties  and  powers  pos- 
sessed and  exercised  by  the  class  of  brokers 
who,  as  members  of  stock  exchanges,  deal  in 
evidences  of  indebtedness,  oertiflcalos  of  shares 
in  the  capital  stock  and  assets  of  incorporated 
companies,  in  some  respects  pertain  more 
nearly  to  the  functions  of  factors  or  bankers; 
but,  as  we  have  seen,  they  are  now,  and  for 
many  years  have  been,  exercised  and  possessed 
by  such  brokers  as  well.  A  broker  may,  in 
the  course  of  a  transaction,  exercise  some  of 
the  functions  of  a  factor  or  of  a  banker,  and 
be  none  the  less  a  broker.  It  is  believed  the 
meaning  now  most  usually  given,  in  common 
acceptation,  to  the  word  "broker,"  is,  one  who 
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transacts  the  business  in  which  it  appears  from 
the  stipulated  facts  this  appellant  is  engagea. 

We.  cannot  assent  to  the  view  urged  by 
counsel  for  appellant,  that  the  ordinance  does- 
not  include  brokers  who  deal  in  stocks,  bond?, 
and  securities.  The  argument  in  support  of 
this  view  is  that  §  214  of  the  ordinance  was^ 
adopted  by  the  city  council  for  the  purpose  of 
mterpreting  the  word  "broker"  employed  in 
§  218,  and  that,  properly  construed,  appellati. 
even  if  deemed  a  broker,  is  not  one  of  the 
class  of  brokers  defined  by  g  214  as  intended 
to  be  required  to  pay  a  license  fee  under  the 
provisions  of  g  218.  Section  214  is  as  follows: 
"A  broker  is  one  who,  for  commission  or  other 
compensation,  is  engaged  in  selling  or  nego- 
tiatmg  the  sale  of  goods,  wares,  merchandise, 
produce,  or  grain  Monging  to  others."  It  is 
urged  that  it  appeared  from  the  statement  of 
agreed  facts  that  appellant  was  engaged  in  buy- 
ing and  selling  stocks,  bonds,  and  other  secufi 
ties, — not  goods,  wares,  and  merchandise,  or 
*l)roduce  and  grain, — and  hence  his  businesswas 
not  that  contemplated  to  be  included  in  the  pro- 
visions of  §  213  as  interpreted  and  limited  by 
§  214.  But  we  think  the  better  and  more 
firmly  established  doctrine  is  that,  in  the  ab- 
sence of  any  qualifying  or  restricting  clause, 
the  phrase  "goods,  wares,  and  mercbandist" 
includes  and  comprehends  shares  in  the  capital 
stock  of  incorporated  companies,  and  other 
securities  which  are  the  subject  of  common 
barter  and  sale,  and  which  are  given  visible 
and  palpable  form  by  means  of  certificates, 
bonds,  or  other  evidences  of  indebtedness. 
Tisdale  v.  Banis,  20  Pick.  9;  Baldwin  v.  Will 
inms,  3  Met.  365;  Prai/  v.  MitcML,  60  Me. 
430;  Dowdel  v.  Hamm,  2  WatU.  61 ;  RyaU  v. 
RoUe,  1  Atk.  180;  Criefiton  v.  Symes,  3  Alk. 
62;  Moore  v.  ^foore,  1  Bro.  Ch.  128;  Sonurbyv. 
Buntin,  118  Mass.  285, 19  Am.  Rep.  459;  Jack- 
son V.  Robinson,  1  Yeates,  101,  1  Am.  Dec. 
293;  8  Am.  &  Eng.  Enc.  Law,  article  G<MHis; 
Anderson,  Law  Diet. ;  Bouvier,  Law  Diet. 

Nor  do  we  think  the  ordinance  contravenes 
any  constitutional  provision.  It  is  a  well  rec- 
ognized attribute  of  the  sovereign  power  to 
tax  any  and  every  occupation  and  employ- 
ment for  the  purpose  of  raisin?  revenue. 
Cooley,  Taxn.  pp.  570-572,  592.  Like  power 
also  rests  with  the  sovereign  to  impose  a  tax 
in  the  nature  of  an  exaction  for  the  privilege 
of  pursuing  certain  callings;  namely.  th(»se 
which  the  sovereign,  by  virtue  of  the  police 
power,  may  interdict  or  regulate,  or  those 
wherein  the  privilege  is  in  the  nature  of  a 
franchise,  or  others  which,  because  of  escep- 
tionsl  and  particular  reasons  affecting  public 
policy,  are  deemed  proper  subjects  for  super 
vision  or  reeulation  bv  the  state.  Coolev. 
Taxn.  pp.  570-572,  592*;  Wiggins  Ferry  Co,  v. 
Emi  St.  Louis.  102  III.  560;  Braun  v.  ChicticK 
lli)  III.  1S6.  The  tax  upon  occupations  or  em- 
ployments, whether  for  revenue  or  as  an  ex- 
action for  the  privilege  of  pursuing  a  calliniT. 
may  be  imposed  add  collected  in  the  form  of  a 
license  fee.  Cooley,  Taxn.  pp.  591,  592.  5yT. 
The  Constitution  of  1870  has  no  provision 
limiting  the  power  of  the  state  to  exercise  this 
sovereign  right  of  taxation,  whether  the  tax 
be  laid  "for  revenue  or  for  purposes  of  rvgula- 
lion.  Wiggins  Ferry  Co.  v.  East  St.  UM*, 
102  111.  560,  except  that,  as  g  1  of  article  9  of 
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the  CoDStitution  specifically  mentioDS  certain 
occupations  which  may  be  taxed,  the  right  to 
tax  others  is  denied  by  the  familiar  rule  of 
construction  that  the  enumeration  of  certain 
occupations  implies  the  exclusion  of  all  others. 
Cairo  v.  BroM,  101  111.  475.  Section  1  of 
article  9  of  the  Constitution  of  1870  expressly 
authorizes  the  general  assembly  to  tax  various 
occupations,  including  brokers,  the  only  re- 
striction being  the  requirement  that  such  tax 
should  be  uniform  as  to  the  class  upon  which 
it  operated.  The  general  assembly  delegated 
to  the  cities  in  the  state  the  power  to  impose 
such  taxation  within  their  respective  jurisdic- 
tions. Rev.  Slat.  chap.  24,  \  62,  cl.  91.  It 
was  competent  for  the  general  assembly  to 
delegate  the  exercise  of  such  power  within  the 
limits  of  cities  and  villages  to  such  municipali- 
ties. East  i?i.  Louis  v.  Wehrung,  46  111.  392; 
Howland  v.  Chicago,  108  111.  496. 

It  is  not  urged  the  ordinance  is  unreason- 
able or  oppressive  in  respect  of  the  amount  of 
the  license  fee,  but  it  is  urged  the  business 
of  a  broker  is  not  hurtful  to  the  public  peace, 
safetv,  or  morals,  and  that  no  other  reason 
can  be  given  why  such  business  should  be 
deemed  a  proper  subject  of  regulation  or  pro- 
hibition, under  the  police  power  or  otherwise. 
It  is  therefore  asserted  the  city  is  driven  to  the 
position  that  the  ordinance  is  a  revenue  meas- 
ure, and  is  lawful  as  such.  The  terms  of  the 
ordinance  do  not  Indicate  whether  the  license 
fee  is  required  for  the  purposes  of  revenue  or 
for  regulation  merely.  It  is  true  that,  in  or- 
der to  be  effectual,  a  license  must  confer  au- 
thoritv  to  do  that  which,  without  the  license, 
would  be  illegal;  but  it  does  not  follow  that 
only  such  occupations  as  might  be  inhibited 
or  regulated  under  the  police  power,  or  for 
other  similar  reasons  hereinbefore  referred  to, 
may  be  required  to  take  out  license  in  order 
to  legally  transact  business.  The  occupation 
may  be  lawful  in  itself,  and  not  subject  to 
prohibition  or  regulation  by  the  state,  yet  it 
may  be  prohibited,  in  order  to  compel  the  tak- 
ing out  of  a  license,  if  the  purpose  is  to  raise 
revenue  by  means  of  license  fees.  Cooley, 
Taxn.  pp.  596,  597.  Therefore  the  mere  fact 
that  the  effect  of  the  ordinance  is  to  declare 
it  to  be  unlawful  to  transact  the  business  of  a 
broker  without  license  does  not  indicate 
whether  the  purpose  is  to  raise  revenue  or  to 
regulate  and  control  the  business.  Mr.  Cooley, 
in  his  work  on  Taxation  (p.  597).  says  that  the 
language  of  the  ordinance,  or  its  terms,  may 
be  expected  to  indicate  with  suflScient  precision 
whether  the  license  is  required  for  purposes  of 
revenue  or  for  regulation  merely,  the  intend- 
ment being  that  regulation  is  the  object,  un- 
less there  is  something  in  the  language  indi- 
cating with  sufficient  certainty  that  the  purpose 
is  to  produce  revenue.  In  the  view  we  lake 
of  the  case,  it  is  not  material  to  determine 
whether  the  license  fee  is  for  revenue  or  for 
purposes  of  regulation.  We  think  it  is  well 
settled  by  repeated  decisions  of  this  court  that 
the  state  in  its  sovereign  capacity,  and  the 
cities  and  villages  of  the  state  by  virtue  of  the 
grant  of  the  power  by  the  general  assembly, 
.have  ample  power  and  authority  to  impose  li 
cense  fees  upon  the  occupation  of  a  broker  and 
the  other  trades  or  occupations  mentioned  in 
^  1  of  article  9  of  the  Constitution  of  1870,  for 
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the  purposes  either  of  regulation  or  revenue. 
People  V.  Thurber,  18  111.  556;  Firemen's  Benev. 
Asso.  V.  Loujishury,  21  111.  513,  74  Am.  Dec. 
115;  Illinois  Mut.  F.  Ins.  Co.  v.  Peoria,  29111. 
180;  East  St.  Louis  v.  Wehrung,  46  III.  392; 
Ducat  V.  Chicago,  48  111.  172;  Chicago  Packing 
&  P.  Co.  V.  Chicago,  88  111.  227,  80  Am.  Rep. 
^^bxWalkery.  Springjidd,  94  III.  372;  Lomngs- 
ton  V.  Board  of  Trustees,  99  111.  664;  East  St. 
Louis  V.  Trustees  of  Schools,  102  III.  489,  40 
Am.  Rep.  m^\Wiggins  Fary  Co.  v.  East  St. 
Louis,  102  111.  560;  Timm  v.  Harrison.  109  111. 
593;  Braun  v.  Chicago,  110  111.  186.  Whether 
the  exaction  of  a  license  fee  is  for  either  pur- 
pose, it  is  essential  the  ordinance  providing  for 
the  license  be  so  framed  that  it  will  have  uni^ 
form  operation  as  to  the  class  upon  which  it 
operates,  for  such  is  the  positive  requirement 
of  said  ^  1  of  article  9  of  the  Constitution. 

Counsel  insist  that  the  provisions  of  ^  9,  art. 
9,  of  the  Constitution  of  1870  are  equally  ap- 
plicable to  the  power  of  the  city  to  exact  lh& 
payment  of  license  fees,  and  that  the  require- 
ment of  the  said  iStter  section  that  municipal 
taxes  shall  be  so  laid  that  they  shall  be  uni- 
form in  respect  to  both  persons  and  property 
must  be  complied  with  in  an  ordinance  enacted 
for  the  purpose  of  raising  revenue  through  tho 
medium  of  license  fees.  The  ordinance  under 
consideration  levies  a  license  fee  upon  each 
person  pursuing  the  occupation  of  a  broker, 
and  requires  that  all  such  persons  shall  pay  a 
uniform  fee,  without  regard  to  the  amount  or 
value  of  the  business  transacted  bj  the  said 
brokers,  or  the  capital  they  have,  if  any.  in- 
vested in  the  business.  The  argument  there- 
fore is,  the  ordinance  is  not  uniform  in  respect 
to  persons  and  property,  and  for  that  reason 
is  in  contravention  of  said  latter  section  of  the 
Constitution.  We  think  said  g  9  has  refer- 
ence only  to  taxes  to  be  collected  by  assess- 
ments upon  assessable  property.  Such  was 
the  view  expressed  bv  this  court  mWalker  v. 
Springfield,  94  III.  872.  When  revenue  is 
sought  to  be  raised  by  the  imposition  of  li- 
cense fees,  the  authority  exercised  is  that  given 
by  the  provisions  of  i;  1  of  article  9  of  the  Con- 
stitution of  1870,  and  it  is  only  necessary,  in 
order  to  comply  with  the  provisions  of  that 
section,  that  the  ordinance  shall  be  "uniform 
as  to  the  class  upon  which  it  operates.''  The 
ordinance  under  consideration  excuses  no  one 
of  the  class  upon  which  it  operates  from  the 
payment  of  the  license  fee,  but  exacts  a  uni- 
form fee  from  each  person  in  said  class.  It  i* 
uniform  in  respect  to  the  persons  affected,  and 
more  is  not  required  by  the  Constitution. 

The  judgment  is  affirmed. 


Adam  FLETCHER  et  al.,  Appts., 

V. 

John  WALL. 

(172  111.  426.) 

PastinuT  or  stlekiiicr  another  ticket  on 
an  official  ballot  is  not  a  lawful  mode  of 

Note.— As  to  use  of  paster  ballots,  see  also  De 
Walt  V.  Bartley  (Pa.)  15  L.R.  A.  771:  People,  Brad- 
ley, V.  Sbaw  (N.  Y.)  16  L.  R.  A.  606;  State,  Phelan 
V.  Walsh  (Conn.)  17  L.  R.  A.  3iJ4;  Re  Contested  Elec- 
tion of  School  Directors  (Pa.)  27  L.  H.  A.  231. 
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voting,  under  the  aot  of  1881,  requirinir  the 
Dames  of  all  candidates  to  be  printed  on  one  bal- 
lot, except  names  written  thereon  by  the  voter, 
and  requirlDR  the  voter  to  prepare  his  ballot  by 
marking  a  cross  opposite  the  name  of  each  can- 
didate voted  for. 

(April  21, 1896.) 

APPEAL  by  defendants  from  a  judgmeDt  of 
the  Circuit  Court  for  Bureau  County  in 
favor  of  contestant  in  a  proceeding  to  contest 
the  election  of  defendants  to  the  office  of  presi- 
dent and  clerk  of  the  village  of  Ladd.  Be- 
tersed, 
«  The  facts  are  stated  in  the  opinion. 

Messrs,  Owen  G.  Lovejoy  and  Alfred 
S.  Greenwood,  for  appellants: 

The  statute  having  specially  provided  that 
the  voter  may  vote  for  persons  other  than  those 
whose  names  are  on  the  ballot  when  he  re- 
ceives it,  by  writing  in  the  names  of  such  other 
persons  in  blank  spaces  thereon,  the  voter  is 
confined  to  that  manner  of  placing  such  names 
on  the  ballot. 

Little  Beaver  Ticp.  School  Directors'  Elec- 
tion, 165  Pa.  288.  27  L.  R.  A.  234. 

People,  Columbia  Constr.  Co.,  v.  Hinrichsen^ 
16L  111.  226;  Banner  Y,  Patton,  155  J\V  565. 

The  statute  must  be  substantially  complied 
with.  To  permit  the  voter  to  substitute  some 
other  method  of  his  own  of  marking  his  ballot 
to  express  his  choice,  for  the  one  provided, 
would  practically  nullify  the  statute. 

Apple  V,  BarcToit,  168  111.  650;  BeiroU  v. 
Bush,  82  Mich.  539,  10  L.  R.  A.  171. 

Mr,  William  Hawthorne*  for  appellee: 

No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States. 

Federal  Const.  14th  Amend. 

All  elections  shall  be  free  and  equal 

111.  Const,  art.  2,  S  18. 

The  validity  of  ballots  defective  in  form 
depends  on  the  ascertainment  of  the  inten- 
tion of  the  voter;  if  the  intention  of  the  voter 
is  plain,  the  ballots  should  be  given  effect  ac- 
cordingly. 

Peo^,  Akin,  v.  Matteson,  17  III.  167;  Me- 
Kinnon  v.  People,  Malzacher,  110  III.  805. 

The  statute  is  not  mandatory,  but  directory 
merely,  as  regards  the  details  of  an  election. 

Behrensmeyer  v.  Kreitz,  185  111.  591. 

Votes  cast  for  a  person  not  nominated  for 
office  in  any  of  the  ways  provided  by  statute, 
but  whose  name,  not  being  printed  upon  the 
official  ballot,  was  written  by  each  voter  in  a 
blank  space  upon  the  same  and  marked  with  a 
cross,  are  legal  votes. 

Sanner  v.  Patton,  155  III.  558. 

A  voter  should  not  be  deprived  of  his  right 
^to  vote  through  mere  inadvertence,  mistake,  or 
'ignorance,  if  an  honest  intention  can  be  ascer- 
tained from  his  ballot 

Parker  v.  Orr,  158  III.  609,  80L.  R.  A.  227. 

Section  28  of  the  ballot  law  clearly  recog- 
nizes the  right  of  the  voter  to  add  new  names 
to  the  ballot.  That  the  voter  must  "write"  in 
any  particular  manner  does  not  appear. 

Jones  V.  State,  AtJierby,  1  Kan.  278;  Sanner 
V.  Patton,  155  111.  553. 

The  voter  may  write  or  paste  upon  his  bal- 
lot the  name  of  any  person  for  whom  he  desires 
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to  vote  for  any  office.  To  hold  otherwise 
would  be  to  disfranchise,  or  to  disqualify,  the 
citizen,  as  a  voter  or  a  candidate,  and  to  affect 
the  law  quite  unnecessarily  with  the  taint  of 
unconstitutionality  in  such  respects. 

People,  Bradley,  v.  Shaw,  138  N.  Y.  493, 16 
L.  R.  A.  006. 

The  intention  of  the  voter  must  govern. 

McKinnon  v.  People,  MaUaeher,  110  111.  305. 

That  provision  of  the  Constitution  which 
declares  that  ^'elections  shall  be  eoual"  means 
that  the  vote  of  every  elector  shall  be,  in  its 
influence  upon  the  result,  equal  to  the  vote  of 
every  other  elector. 

People,  GrinneU,  v.  Hoffman,  116  DL  587, 
59  Am.  Rep.  798. 

Wilkin,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  by  appellee  to  contest 
the  election  of  appellant  Fletcher  to  the  office 
of  president,  and  appellant  Weissenberger  to 
the  office  of  clerk,  of  the  village  of  LaSd,  in 
Bureau  county.  The  petition  avers  that  at  ao 
election  of  officers  in  said  village  on  April  20. 
1897,  John  Rolando  received  more  than  200 
legal  votes  for  president,  and  John  Gillen  more 
than  190  legal  votes  for  village  clerk;  that  said 
Fletcher  and  Weissenberger  each  received  no 
more  than  140  legal  votes,  respectively,  for  said 
offices,  but  the  judges  of  election  refused  to  couot 
over  190  votes  cast  for  Rolando  and  Gillen,  and 
declared  that  Fletcher  and  Weissenbei'ger  had 
received  the  highest  number  of  legal  votes  cast 
for  president  and  clerk ;  and  thereafter  the  presi- 
dent and  certain  of  the  trustees  of  the  villaee 
declared  the  latter  elected  to  said  offices.  It 
thus  appears  that  the  only  ground  of  contest 
set  forth  in  the  petition  is  that  votes  legally 
cast  for  Rolando  and  Qlllen  were  not  counted 
by  the  judges  and  clerks  of  the  election. 

It  appears  from  the  record  that  a  certificate 
of  nomination  had  been  filed  with  the  village 
clerk,  on  which  the  names  of  Rolando  and 
Gillen  appeared  for  said  offices;  but,  objections 
thereto  being  filed  and  sustained,  no  further 
steps  were  taken  to  have  their  names  as  such 
candidates  placed  upon  the  official  ballot. 
The  ballot  as  prepared  by  the  village  clerk 
and  furnished  to  the  judges  of  election  was  as 
follows: 

r  J  Petition.      Cj  Petition. 


For  Village  President, 
ADAMFLBTCHER. 


For  Vlllaire  aerk, 
.  H.  WEISSENBERGER. 


Wage 
EL  ( 


MICHAEL  CX)NWAy. 


J.  P.  BUTLER. 


[^  ANTON  BRAaSAQ]?i,Sk^cQS5t 
Upon  the  canvass  of  the  votes  there  was 
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lound  in  the  box  a  great  Dumber  of  ballots  od 
which  were  pasted  the  following  ticket: 


[X] 


m 
m 


For  Village  President, 
JOHNROLANDO. 


For  ViUaire  Clerk, 
JOHNGILLEN. 


For  Village  Trustees, 
JOHN  RIVA. 


JOHN  WHELAN. 


J.  V.  JONES. 


For  Trustee  to  fill  Vacancy, 
ED.  A.  CARK. 


These  were  pasted  on  the  official  ballots, 
moat  of  them  being  attached  on  the  margin,  to 
the  right  of  the  blank  space  in  the  right-hand 
ticket.  Some  were  put  on  "upside  down." 
One  was  on  the  left  margin  of  the  ballot,  and 
another  was  pasted  lengthwjse  in  the  blank 
space  on  the  right.  All  these  ballots  were  re- 
jected by  the  judges  and  clerks  of  the  elec- 
tion in  the  canvass  of  the  vote.  The  tickets 
fio  attached  were  printed  as  above,  except  the 
crosses  in  the  squares  opposite  the  names  of 
the  candidates.  The  back  of  each  paster  was 
gummed,  so  it  could  be  attached  by  simply 
wetting  it. 

The  testimony  is  to  the  effect  that  Rolando, 
Gillen,  and  Riva,  three  of  the  candidates 
named  in  this  ticket,  were  during  the  election 
In  the  vicinity  of  the  polls,  each  naving  in  his 
possession  numbers  of  the  tickets  which  were 
furnished  to  voters,  some  of  them  being  al- 
ready marked  with  a  cross  in  the  squares  op- 
posite the  names.  One  witness  testified:  "I 
saw  John  Rolando,  candidate  for  villaee  pres- 
ident, have  these  ballots  there  that  day.  I 
jokingly  says,  'I  wish  I  had  a  paster,  so  I 
could  vote;'  and  he  says,  'I  will  give  you  one;' 
and  he  pulled  out  a  handful,  some  of  them 
marked,  and  some  of  them  weren't  marked. 
That  was  12  or  15  feet  from  the  voting 
place."  Another  said :  ''I  was  in  Ladd  on 
April  20.  1897,— the  time  of  the  village  elec- 
tion. I  saw  some  paster  tickets  there  that  day, 
about  20  or  80  feet  from  the  polls.  John  Gil- 
len had  them.  He  was  running  for  clerk  on 
the  paster  ticket.  He  showed  the  pasters  to 
some  other  people,  and  gave  the  pasters  to 
them.  It  was  a  paster  marked  just  the  same  as 
'Exhibit  5.'"  Exhibit  5  showed  the  paster 
ticket  marked  with  a  cross  in  the  sauare  op- 
posite the  names  of  the  candidates.  The  testi- 
mony of  these  witnesses  is  fully  corroborated 
by  that  of  others,  and  wholly  uncontradicted. 

The  only  question  in  the  case  is,  Were  the 
tickets  so  prepared  and  voted  legal  ballots?  If 
they  were  not,  appellants  were  legally  elected, 
ana  the  circuit  court  erred  in  its  finding  and 
decree  to  the  contrary.  The  method  of  con- 
ducting the  election  on  the  part  of  Rolando 
and  Gulen  in  the  use  of  these  pasters,  and  the 
manner  in  which  they  were  furnished  to 
voters,  was,  in  our  opinion,  violative  of  the 
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spirit  and  intent  of  the  election  law  of  this 
state  in  force  since  July  1,  1891.  The  several 
sections  of  that  law  provide  ample  opportunity 
for  all  persons  tx>  have  their  names  placed  upon 
the  official  ballot  as  candidates,  and  clearly 
contemplate  that  candidates  shall  avail  them- 
selves of  that  opportunity.  Section  14  pro- 
vides: "The  names  of  all  candidates  to  be 
voted  for  in  each  election  district  or  precinct 
shall  be  printed  on  one  ballot,  .  .  .  and 
the  ballot  shall  contain  no  other  names,  ex- 
cept that  in  case  of  electors  for  President  and 
Vice  President  of  the  United  States  the  names 
of  the  candidates  for  Firesidentand  Vice  Presi- 
dent may  be  added  to  the  party  or  political 
designation."  It  is  true  that,  in  order  that  no 
voter  shall  be  deprived  of  the  right  to  cast  his 
ballot  for  whomsoever  he  will  for  any  office,  he 
is  authorized  by  g  28.  when  the  name  is  not 
printed  thereon,  to  prepare  his  ballot  by  writing 
the  name  of  the  candidate  of  his  choice  in  a 
blank  space  on  said  ticket,  making  an  "X"  op- 
posite thereto.  It  is,  however,  plainly  pre- 
scribed by  the  statute  that  the  ballot  furnished 
by  the  judges  to  the  voter  must  be  prepared  by 
him  individually,  after  he  enters  the  booth,  ex- 
cept in  so  far  as  he  may  be  assisted  as  an  illiter- 
ate voter,  under  the  provisions  of  g  24,  and  that 
he  shall  be  allowed  to  do  so  uninfluenced  or  in 
any  way  controlled  by  being  electioneered  or 
furnished  with  tickets  or  pasters  by  outsiders. 
Section  21  reouires  the  officers  upon  whom  is 
imposed  by  law  the  duty  of  designating  or 
providing  polling  places,  to  furnish  a  sufficient 
number  of  booths,  "which  shall  be  provided 
with  such  supplies  and  conveniences,  including 
shelves,  pens,  penholders,  ink,  blotters,  and 
pencils,  as  will  enable  the  voter  to  prepare  his 
ballot  for  voting,  and  in  which  voters  may 
prepare  their  ballots  screened  from  all  ob- 
servation as  to  the  manner  in  which  they  do 
so.  .  .  .  The  arrangement  shall  be  such 
that  the  voting  booths  can  only  be  reached  by 
passing  within  said  guard  rail.  They  shall  he 
within  plain  view  of  the  election  officers,  and 
both  they  and  the  ballot  boxes  shall  be  within 
plain  view  of  those  outside  of  the  guard  rail. 
.  .  .  No  person  other  than  the  election  offi- 
cers and  the  challengers  allowed  by  law,  and 
those  admitted  for  the  purpose  of  voting  as 
hereinafter  provided,  shall  be  permitted  within 
the  guard  rail,  except  by  authority  of  the  elec- 
tion officers  to  keep  order  and  enforce  the 
law.  The  number  of  such  voting  booths  shall 
not  be  less  than  one  to  every  seventy-five 
voters  or  fraction  thereof,  who  voted  at  the 
last  preceding  election  in  the  district."  The 
following  section  provides  that  the  voter,  upon 
entering  the  place  of  voting,  shall  give  his 
name,  and,  if  required  to  do  so,  his  residence, 
to  the  judges  of  election,  one  of  whom  shall 
thereupon  announce  the  same,  etc.,  and  pro- 
vide him  with  the  official  ballot.  Section  23, 
which  prescribes  the  manner  of  voting,  is  in 
part  as  follows:  "On  receipt  of  his  ballot  the 
voter  shall  forthwith,  and  without  leaving  the 
inclosed  space,  retire  alone  to  one  of  the  voting 
booths  so  provided,  and  shall  prepare  his  ballot 
by  making  in  the  appropriate  margin  or  place 
a  cross  (^  opposite  die  name  of  the  candidate 
of  his  choice  for  each  office  to  be  filled,  or  bj 
J  writing  in  the  name  of  the  candidate  of  his 
I  choice  in  a  blank  space  on  said  ticket,  making 
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a  cro^  (X)  opposite  thereto."  The  next  sec- 
tion authorizes  two  of  the  election  officers,  of 
different  political  parties,  to  be  selected  from 
the  judges  and  clerks  of  the  precinct  in  which 
they  are  to  act,  to  assist  any  voter  who  may 
declare,  upon  oath,  that  he  cannot  read  the 
English  language,  or  that,  by  reason  of  any 
physical  disability,  he  is  unable  to  mark  his 
ballot,  and  requests  such  assistance.  Section 
28  prohibits  every  person  from  doing  any  "elec- 
tioneering or  soliciting  of  votes  on  election  day 
within  any  polling  place  or  within  100  feet  of 
any  polling  place,"  and  provides  that  "no  per- 
son shall  interrupt,  hinder,  or  oppose  any  voter 
while  approaching  the  polling  place  tor  the 
purpose  of  voting."  Section  29  also  provides 
that  "any  voter  who  shall,  except  as  herein 
otherwise  provided,  allow  his  ballot  to  be  seen 
by  any  person  with  an  apparent  intention  of 
letting  it  be  known  how  he  is  about  to  vote,  or 
who  shall  make  a  false  statement  as  to  his  ina- 
bility to  mark  his  ballot,  or  any  person  who 
shall  interfere  or  attempt  to  interfere  with  any 
voter  when  inside  said  inclosed  space  or  when 
marking  his  ballot,  or  who  shall  endeavor  to 
induce  any  voter,  before  voting,  to  show  how 
he  marked  or  has  marked  his  ballot,  shall  be 
punished  by  a  fine,"  etc. 

These  several  sections  clearly  show  that  it 
was  the  intention  of  the  legislature,  by  the  pas- 
sage of  the  ballot  law,  to  carry  out  the  purpose 
of  the  act  as  indicated  in  its  title, — that  the 
voting  shall  be  by  ballots  printed  and  distrib- 
uted at  public  expense,  for  candidates  nomin- 
ated for  public  offices,  to  regulate  the  manner 
of  holding  elections,  and  to  enforce  the  secrecy 
of  the  ballot.  The  well  known  object  of 
the  law  was  to  prevent  the  pernicious  prac- 
tices, theretofore  existing,  of  peddling  tickets 
at  the  polls,  electioneering  voters,  and,  by  cor- 
rupt and  fraudulent  methods,  interfering  with 
the  free  and  unrestrained  exercise  of  the  right 
of  the  voter.  It  seems  too  clear  for  argument 
that  if  the  practice  resorted  to  in  the  use  of 
pasters,  as  was  here  done,  is  to  be  legalized, 
the  whole  purpose  and  object  of  the  law  will 
be  practically  abrogated.  There  would  in  that 
case  be  no  substantial  difference  between  the 
operation  of  the  present  law  and  the  old 
method.  Under  that  law,  candidates,  and 
those  acting  in  their  behalf,  provided  them- 
selves with  tickets  often  marked  as  they  de- 
sired them  to  be  voted,  furnished  them  to 
voters,  and,  by  pursuasion,  purchase,  or  other- 
wise, induced  the  voters  to  deposit  such  ballots 
in  the  ballot  box.  Under  the  method  here 
adopted,  they  could  furnish  the  ticket  as  they 
desired  it  to  be  voted,  marked,  or  with  instruc- 
tions to  the  voter  how  to  mark  it.  and,  by  the 
same  methods,  induce  him  to  attach  it,  as  fur- 
nished, to  the  official  ballot,  and  then  procure 
it  to  be  deposited  in  the  ballot  box.  The  man- 
ner of  voting  prescribed  by  the  act  is  thereby 
wholly  changed,  and  the  secrecy  of  the  ballot 
entirely  destroyed. 

It  seems  to  be  thought,  however,  that  to 
deprive  a  candidate  of  the  right  to  have  such 
ballots  counted  in  his  favor  would  be  to  in- 
terfere with  the  privilege  of  the  voter  to  cast 
his  ballot  for  the  candidate  of  his  choice. 
AVe  do  not  think  so.  Under  the  provisions 
of  §  23,  authorizing  the  voter  to  write  the 
name  of  the  candidate  of  his  choice  upon 
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the  ballot,  as  construed  in  Sanner  v.  Patton, 
155  111.  553,  every  voter  is  guaranteed  the  right 
to  vote  for  any  person  for  an  office,  whether 
the  name  of  such  person  is  printed  upon  the 
official  ballot  or  not.  The  number  of  booths 
reouired  to  be  furnished,  and  the  facilities  pro- 
vided therein— 'shelves,  pens,  penholders,  ink 
blotters  and  pencils" — to  enable  the  voter  to 
prepare  his  ballot,  together  with  the  assistance 
which  he  is  entitled  to  receive  from  the  judges, 
amply  secure  to  him  every  right  of  a  voter. 
The  mere  fact  that  the  methods  thus  provided 
may  be  less  convenient  than  the  use  of  pasters 
or  stickers  furnishes  no  sufficient  reason  for 
changing  or  modifying  the  requirement  of 
the  law,  wisely  designed  for  the  purposes  above 
mentioned.  The  inconvenience  here  would 
have  been  no  greater  than  in  any  other  case 
where  the  voter  writes  the  name  of  a  candi- 
date on  the  ballot.  All  that  was  necessary  if 
a  voter  desired  to  vote  for  Rolando  for  presi- 
dent was  to  write  bis  name  under  that  of 
Fletcher,  making  a  cross  opposite  it. 

It  seems  to  be  thought  that  because,  under 
the  provisions  of  t^  28,  the  voter  may  prepare 
his  ballot  by  writing  the  name  of  the  candidate 
of  his  choice  in  a  blank  space  on  said  ticker, 
he  may  also  indicate  his  choice  by  printing 
such  name,  not  on  the  ticket  merely,  but  by 
pasting  the  printed  name  in  the  space  on  the 
ticket;  and,  in  support  of  the  position,  refer- 
ence is  made  to  that  provision  of  the  statute  (3 
Starr  &  C.  Anno.  Stat.  2d  ed.  chap.  131.  ?  1, 
cl.  15)  in  regard  to  the  construction  of  statutes, 
which  says:  "The  words  'written*  and  'in 
writing'  may  include  printing  and  any  mode 
of  representing  words  and  letters."  This  stat- 
ute has  no  proper  application  to  the  construc- 
tion of  the  language  of  §  23.  There  is  no  ref- 
erence to  a  "written"  instrument  or  matter  *"in 
writing"  in  this  section,  but  it  expressly  says 
that  the    voter  "shall    prepare  his  ballot  bj 

.  .  .  writing  in  the  name  of  the  candidate 
of  his  choice;"  and  the  preceding  §  21,  by  re- 
quiring the  officers  to  provide  pens,  penhold- 
ers, ink,  blotters,  and  pencils,  and  no  other 
means  or  conveniences  for  preparing  the  bal- 
lot, clearly  indicates  that  the  name  of  the  can- 
didate shall  be  inserted  by  writing, — that  is,  it 
commands  the  act  of  the  voter  to  be  performed 
in  a  certain  manner.  Of  course,  the  form  of 
the  letters  is  a  matter  of  no  consequence.  Nor 
are  we  disposed  to  hold  that  a  ballot  should  be 
rejected  merely  because  the  name  appears  in 
print,  provided  it  is  prepared  by  the  voter  him- 
self in  that  way  after  entering  the  booth;  but 
we  do  hold  that  it  is  not  lawful  for  him  to  use 
slickers  or  pasters  in  so  doing.  We  do  not  at- 
tach so  much  importance  in  this  case  to  the 
fact  that  the  statute  was  violated  by  candidates 
distributing  the  tickets  and  electioneering,  as 
we  do  to  the  fact  that  by  the  use  of  such  tick- 
ets every  facility  is  furnished  for  evading  and 
violating  the  provisions  of  the  law.  In  Penn- 
sylvania, the  act  providing  that  the  voter  may 
cast  his  ballot  for  persons  whose  names  do  not 
appear  on  the  ballot  by  "inserting"  the  names, 
etc.,  it  has  been  held  the  ballot  might  be  pre- 
pared by  using  a  sticker  instead  of  writing  the 
name;  the  court  saying,  in  substance,  that  the 
word  "writing"  was  not  used  in  the  statute, 
and  using  a  sticker  was  a  method  of  "insert- 
ing" the  "name.     The  language  of    the  New 
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York  statute  under  coDsideration  in  People, 
Bradley,  v.  Skate,  133  N.  Y.  493.  16  L.  R.  A. 
606,  relied  upon  by  appellee  here,  is.  '*The 
voter  may  write  or  paste  upon  bis  ballot  the 
name  of  any  person  for  whom  he  desires  to 
vote  for  anj  office."  Both  these  statutes  ma- 
terially differ  from  ours,  and  hence  the  deci- 
sions of  those  states  are  not  in  point  here.  Our 
conclusion  is  that  the  ballots  to  which  the 
paster  tickets  were  attached  were  properly  re- 
jected in  the  count  by  the  board  of  canvassers, 
and  that  appellants  were  properly  declared 
elected . 

TTie  judgment  of  the  Circuit  Court  will  there- 
Jore  be  reversed,  and  the  cause  remanded  to 
that  court,  with  directions  to  enter  a  decree  in 
conformity  with  the  views  herein  expressed. 


HIBBARD.    SPENCER.    BARTLETT.    & 
COMPANY.  Appt., 

V. 

City  of  CHICAGO  et  al. 
(178  III.  91.) 

1  •   The  pepmaaent  use  of  a  public  street 

for  a  private  purpose  cannot  be  authorized  by  a 
city. 

8*  A"  a^minc  ^hloh  makes  a  permanent  en- 
croacbmeDt  on  a  street  Is  a  purpreeture. 

A  A  mere  resolntioii  or  order  by  the  olty 
council,  not  passed  and  published  as  an  ordinance 
of  the  city,  will  not  constitute  a  repeal  ot  an  or- 
dinance. 

<4*  IHscrimlBatloii  between  dtiaens  can- 
not be  made  by  a  dty  with  respect  to  the  erec- 
tion of  awnings  as  permanent  structures. 

6.  A  mere  order  of  the  dty  coaneil«  au- 
thorizlnir  the  erection  of  an  awningr.  which  Is 
prohibited  by  a  general  ordinance,  is  no  more 
than  a  license,  which  Is  subject  to  revocation  by 
the  council  at  any  time. 

6*  No  estoppel  ean  arise  from  an  act  of  a 
municipal  corporation  or  officer  done  in  viola- 
tion of  or  without  authority  of  law. 

(April  21, 1866.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court.  First  District.  afBrm- 
ing  a  judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendants  in  a  suit 
brought  to  enjoin  interference  with  an  awning 
over  a  sidewalk.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hamline,  Soott*  «  Lord,  for  ap- 
pellant: 

The  council  had  full  power  to  authorize  the 
erection  of  the  awning  and  supports  by  ap- 
pellant. 

The  legislature  represents  the  public,  and 
when  it  or  its  political  agent,  a  municipal  cor- 
poration acting  under  due  power  conferred  by 
auch  legislature,  abridges,  encroaches  upon,  or 
completely  shuts  up  or  vacates  a  street,  no  one 
can  complain  but  a  property  owner  who  suffers 
damage  to  his  property  peculiar  thereto  and 


Note.— For  right  as  to  awning  in  street,  see  note 
to  Augusta  V.  Burum  (Ga.)  26  L.  R.  A.  340:  also 
State  V.  aarke  (Conn.)  39  L.  R.  A.  670. 
40  L.  R.  A. 


different  in  kind  from  that  sustained  by  the 
public  at  large. 

Smith  V.  McDowell,  148  111.  61,  22  L.  R.  A. 
898. 

The  legislature  delegated  to  the  council  the 
power  to  regulate  and  prevent  the  use  of  streets, 
sidewalks,  and  public  grounds  for  signs,  sign 
posts,  awnings,  awning  posts,  telegraph  poles, 
horse  troughs,  racks,  posting  handbills  and 
advertisements. 

It  won't  do  to  say  that  *  'regulate"  means 
prevent,  as  the  legislature  has  added  "pre- 
vent," and  such  construction  would  render 
idle  the  use  of  the  word  "prevent"  in  such 
connection. 

If  the  city  council  has  granted  to  anyone  a 
license  to  erect  a  telegraph  pole,  or  an  awning, 
or  awning  post,  such  license  legalizes  what 
otherwise  might  be  regarded  as  a  purpresture. 

When  the  council  passed  its  order  of  De- 
cember 19,  1887,  a  license  was  thereby  given 
Hibbard,  Spencer,  Bartlett.  &  Co.  to  use  Wa- 
bash avenue  with  this  awning  and  post,  and 
such  use  of  the  avenue  was  legal,  was  author- 
ized by  statute,  permitted  by  ordinance,  and 
could  not  be  interfered  with  by  anyone,  at 
least  until  the  council  rescinded  the  license. 

Quincy  v.  Bull,  106  111.  387:  Chicago  Munic- 
ipal Gaslight  d  Fuel  Co,  v.  Lake  130  111.  42; 
Gregsten  v.  Chicago^  145  111.  451;  Matt/iiessen 
d  H.  Zinc  Co.  V.  La  Salle,  117  Dl.  411;  Chi- 
cago Dock  db  Canal  Co.  v.  Garrity,  115  HI.  155; 
Hoey  V.  Gilroy,  129  N.  Y.  132;  McCormiek  v. 
•South  Park  Comrs.  150  111.  529, 

The  existence  of  a  general  ordinance  on  the 
subject  does  not  make  appellants'  license  void. 

The  provision  of  the  Constitution  (§  22, 
art.  4)  which  prohibits  the  legislature  from 
"granting  to  any  corporation,  association,  or 
individual  any  special  or  exclusive  privilege, 
immunity,  or  franchise  whatever,"  has  no  ap- 
plication to  a  municipal  corporation. 

Chicago  City  R.  Co.  v.  People,  Story,  78  HI. 
541;  Covington  v.  East  St.  Louis,  78  111.  548; 
People  V.  Earper ,  91  111.  857. 

In  dealing  with  the  question  of  a  license  to 
sell  liquor  the  municipal  corporation  acts  in 
its  public  capacity,  and  while  it  may  refuse  to 
license  anyone  to  sell  liquor,  or  may  limit  the 
number  of  saloons,  or  carve  out  prohibition 
districts,  yet  everybody  who  is  fit  to  receive  a 
license,  who  lives  within  the  district  in  which 
the  liquor  business  is  permitted  to  be  carried 
on.  is  entitled  to  receive  and  may  demand  a 
license  to  sell  liquor. 

Chicago  v.  Rumpff,  45  111.  90,92  Am.Dec.l96. 

The  city  may  make  a  contract  for  the  use 
of  the  streets  by  a  contract  ordinance,  and 
thereby  allow  its  occupation  by  gas  mains, 
telegraph  poles,  car  tracks,  signs,  awnings, 
awning  posts,  and  all  the  other  means  by 
which  the  legislature  has  determined  trade  or 
commerce,  or  the  public  may  be  convenienced. 

Chicago  City  R.  Co.  v.  People,  Story,  78  III. 
548;  Gregsten  v.  Chicago,  145  111.  462. 

If  the  city  can  estop  itself  by  contract  or 
by  user  or  by  laches  from  objecting  that  the 
occupier  has  no  right  to  occupy  public  prop- 
erty,, as  in  Nelson  v.  Godfrey,  12  111.  22;  Grid- 
ley  V.  Bloomington,  68  111.  47;  Chicago  dt  N. 
W.  R.  Co.  V.  People,  Elgin,  91  111.  251,  it  can 
certainlv  exempt  the  appellant  from  prosecu- 
tion and  molestation  by  express  grant. 
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The  order  is  just  as  efficacious  Id  grantiog  a 
license  as  an  ordinance. 

Tiedeman,  Mun.  Corp.  §  145,  and  cases  cited 
in  footnotes  5  and  6;  Atehuon  Bd.  of  Edu.  v. 
Ik  Kay,  148  U.  S.  598.  87  L.  ed.  575;  Quincy 
V.  Chicago,  B.  d  Q.  R.  Co,  92  111.  21;  Bobimon 
V.  Franklin,  1  Humph.  156,  84  Am.  Dec.  681, 
notes. 

Messrs,  William  6.  Beale  and  George 
A.  Dupuy  for  appellees. 

Phillips,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity  to  restrain  by  injunc- 
tion the  city  of  Chicago,  its  mayor,  commis- 
sioner of  public  "works,  and  superintendent  of 
police,  their  agents  and  servants,  from  inter- 
fering with,  removing,  or  injuring  an  awning 
erected  by  appellants  in  front  of  their  prem- 
ises. It  appears  that  on  December  19, 1887,  the 
following  order  was  made  by  the  city  council: 
'^Ordered,  that  the  commissioner  of  public 
works  be,  and  he  is  hereV  directed  to  issue  a 
permit  to  Hibbard,  Spencer,  Bartlett,  &  Co.  to 
erect  a  cover  of  glass  and  iron  over  the  ship- 
ping doors  on  Wabash  avenue,  corner  of  Lake 
street,  th6  plans  and  specifications  for  the  same 
to  be  submitted  to  and  approved  by  the  com- 
missioner of  public  works,  and  the  work  to  be 
done  under  his  supervision."  That  thereafter 
appellant  submitted  plans  and  specifications  to 
the  commissioner  of  public  worss  of  said  city, 
which  being  hj  him  duly  approved,  and  a  per- 
mit by  him  given,  appellant  proceeded,  at  & 
cost  of  $8,000,  to  construct  such  awning. 
That  said  awning  is  supported  at  the  side  over 
the  outer  edge  of  the  walk  by  iron  posts,  and 
appellant  insists  is  not  an  inconvenience  to 
anyone  or  in  any  respect  a  nuisance  or  obstruc- 
tion to  travel.  Appellee  in  its  answer  (18)  says 
"that  said  awning  was  constructed  in  violation 
of  the  general  ordinances  of  the  city  of  Chi- 
cago, duly  adopted  in  pursuance  of  law,  and 
that  it  was  and  is  the  duty  of  the  commissioner 
of  public  works,  under  such  ordinance,  to 
take  all  step  proper  to  prevent  encroachment 
upon  the  rights  of  the  public  in  the  streets  and 
avenues  of  the  city;  that  the  city  council  can 
only  regulate  and  control  the  use  of  the  streets 
by  general  ordinances  operating  equally  and 
uniformly  upon  all  persons;  that  it  has  no 
power  by  any  order  to  suspend  the  operation 
of  such  general  ordinances  in  favor  of  partic- 
ular persons  or  corporations,  and  that  the  or- 
der relied  upon  by  the  complainant  in  this  case, 
as  a  justification  for  the  construction  and 
maintenance  of  said  awning,  -was  and  is  in 
violation  of  common  and  public  right,  and  is  an 
attempt  to  confer  special  privileges  upon  the 
complainant,  and  is  therefore  null  and  void, 
and  was  and  is  wholly  beyond  the  lawful 
power  of  the  council  to  pass  or  adopt;  that  as 
the  said  order  is  and  was  beyond  the  power  of 
the  council  to  adopt,  and  as  it  cannot  have  the 
effect  to  suspend  or  annul  any  general  ordi- 
nances of  the  city  designed  for  the  protection 
of  the  rights  of  the  public  in  the  streets,  and 
as  the  said  awning  is  constructed  and  main- 
tained in  violation  of  such  general  ordinances, 
these  defend  ants  insist  that  they  should  not  be 
restrained  or  enjoined  from  enforcing  such  or- 
dinances against  the  said  complainants."  A 
temporary  injunction  issued  by  the  court, 
40  L.R.  A. 


upon  notice  and  after  argument,  was  upon  the 
final  hearing  dissolved  and  the  bill  dismissed 
by  the  trial  court,  which,  on  appeal  to  the  ap- 
pellate court  of  the  first  district,  was  affirmed, 
and  this  appeal  is  prosecuted. 

The  public  streets  of  a  city  are  dedicated  to 
the  public  for  public  use,  and  are  subject  to 
the  control  and  management  of  the  city  conn- 
cil,  but  that  body  has  no  power  to  alien  or 
otherwise  incumber  such  streets,  so  long  as 
they  are  public  streets,  but  must  hold  them  in 
trust  for  public  uses  only.  The  municipal 
corporation  can  grant  no  easement  or  right 
therein  not  of  a  public  nature,  and  the  entire 
street  must  be  maintained  for  public  use. 
Hence  no  individual  or  corporation  can  aa}uire 
any  portion  of  the  street  for  exclusive  private 
use  to  the  exclusion  of  the  public.  The  citv 
council  has  no  power  to  grant  such  use.  Fieid 
V.  Barling,  149  111.  556,  24  L.  R.  A.  406. 
While  it  may  grant  individuals  or  corpora- 
tions a  temporary  use  for  such  time  and  way 
as  not  to  interfere  with  public  use,  yet  there 
is  no  power  in  the  municipality  to  sell  or  grant 
for  private  use  a  public  street  and  exclude  the 
public  therefrom,  ^incy  v.  Jones,  76  III 
231,  20  Am.  Rep.  243.  A  permanent  en- 
croachment upon  a  public  street  for  a  private 
use  is  a  purpresture,  and  is  in  law  a  nuisance. 
Wood,  Nuisances,'  ^§  251,  260,  262;  Driggs  v. 
PhiUips,  108  N.  Y.  77;  AUy.  Gen.,  HoUz,  v. 
Hetshon,  18  N.  J.  Eq.  410;  Smith  v.  State,  23 
N.  J.  L.  180  and  712;  State  v.  Waodviard,  23 
Vt.  92;  State  v.  Atkinson,  24  Vt.  448;  Cham- 
berlain V.  Enfield,  48  N.  H.  356;  Com.  v. 
King,  18  Met.  115. 

Section  1492  of  the  ordinance  of  the  city  of 
Chicago  provides:  *'A11  awnings  in  such  por- 
tion of  the  streets  of  Chicago  as  are  or  hereaf- 
ter may  be  lighted  by  public  lamps  shall  be 
covered  by  cloth  or  leather,  or  light  and  plia- 
ble substance,  and  securely  attached  to  the 
building  and  properly  supported,  without 
posts,  by  iron  or  odier  metallic  fastenings  and 
supports,  and  shall  be  elevated  at  least  8  feet  at 
the  lowest  part  thereof  above  the  top  of  the 
sidewalk,  and  shall  not  project  over  the  side- 
walk to  exceed  three  fourths  of  the  width 
thereof.  Any  person  who  shall  erect  any 
awning  contrary  to  the  provisions  hereof,  or 
refuse  or  neglect  forthwith  to  remove  any 
awning  or  awning  posts  heretofore  or  hereafter 
erected  contrary  to  the  provisions  hereof,  shall 
be  subject  to  a  penalty  of  $5  for  every  offense, 
and  to  a  further  penalty  of  $5  for  every  day 
he  shall  fail  to  comply  therewith  after  written 
notice  from  the  commissioner  of  buildings  to 
remove  the  same."  That  ordinance  was  in 
full  force  and  effect  at  the  time  an  order  was 
adopted  by  the  city  council  authorizing  the 
construction  of  this  awning.  An  ordinance  of 
the  cit^  can  only  be  repealed  or  amended  by 
an  ordmanoe  of  the  city.  A  mere  resolution 
or  order  by  the  city  council,  not  passed  and 
published  as  an  ordinance  of  the  city,  would 
not  constitute  a  repeal  of  an  ordinance  duly 
passed.  Section  2,  art  5,  chap.  24. 1  Starr  &  C. 
Anno.Stat.  (Ill.)2d  ed.,  provides  that  ''the  style 
of  the  ordinances  in  cities  shall  be:  'Be  it  or- 
dained by  the  city  council,  etc.*  "  And  g  13, 
art.  8,  of  the  same  chapter,  provides:  'The 
yeas  and  nays  shall  be  taken  upon  the  passage 
of  all  ordinances,  and  on  all  propositions  to 
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create  aDy  liability  against  the  city,  or  for  the 
expeDditure  or  appropriation  of  its  money,  and 
in  all  other  cases  at  the  request  of  any  member, 
which  shall  be  entered  on  the  journal  of  its 
proceeding;  and  the  concurrence  of  a  major- 
ity of  all  the  members  elected  in  the  city  coun- 
cil shall  be  necessary  to  the  passage  of  any 
such  ordinance  or  proposition."  By  this  pro- 
vision of  the  statute,  an  enacting  clause  is 
provided  for  the  adoption  of  ordinances,  and  a 
majority  of  the  members  of  the  city  council 
are  necessary  to  the  passage  of  any  such  ordi- 
nance. A  resolution  of  the  city  council  or  an 
order  of  that  body  may  be  adopted  as  an  or- 
der or  resolution  by  a  majority  of  a  quorum 
present,  but  such  order  or  resolution  so  adopted 
would  not  necessarily  require  the  concurrence 
of  a  majority  of  the  members  elected  in  the 
city  council,  and  in  this  respect  the  adoption  of 
an  order  or  resolution  materially  differs  from 
the  adoption  of  an  ordinance.  The  authority 
to  erect  the  awning  in  this  case  was  conferred 
on  appellant  by  an  order  of  the  city  council, 
and  in  no  sense  constituted  an  ordinance. 
This  order  amounted  to  no  more  than  a  license, 
and  was  subject  to  revocation  by  the  city 
council  at  any  time. 

Where  the  city  has  authorized  a  temporary 
use  which  causes  a  temporary  obstruction,  one 
having  been  licensed  to  exercise  such  tempor- 
ary use  would  not  be  liable  for  a  penalty  under 
the  ordinances  for  obstructing  the  street,  as  it 
was  permitted  as  a  matter  of  grace  or  favor. 
That  such  permission  was  given  may  be  im- 
plied from  circumstances.  Uridlev  v.  Bloom- 
ington,  68  111.  47.  But  when  the  city  demands 
the  removal  of  such  a  structure,  it,  if  permitted 
to  remain  thereafter,  becomes  a  nuisance. 
State  V.  Woodward,  28  Vt.  92;  State  v.  Atkin- 
son, 24  Vt.  448;  Chamberlain  v.  Enfleld,  48  N. 
H.  356;  Com.  v.  King,  18  Met.  115.  With  an 
ordinance  in  existence  prohibiting  the  erec- 
tion of  awnings,  a  resolution  of  this  character, 
amounting  to  a  mere  license  to  this  particular 
firm,  is  a  special  privilege  granted  to  one  bv 
license,  which,  by  the  general  ordinance  appli- 
cable to  all  the  citizens  within  the  corporate 
limits  of  the  city  of  Chicago,  is  prohibited  to 
others;  and  whatever  is  prohibiten  by  the  Con- 
stitution of  the  state  from  being  done  by  the 
legislature  cannot  be  done  indirectly  through 
another  body;  and  an  ordinance  of  a  municipal 
corporation  must  be  in  harmony  with  the  gen- 
eral laws  and  Constitution  of  the  state,  and 


whenever  such  ordinance  comes  in  conflict  with 
the  Constitution  it  is  void.  A  municipal  cor- 
poration cannot  confer  power  upon  one  persoa 
to  do  an  act  which  is  prohibited  to  another 
having  an  equal  right  to  do  the  same  act,  and 
ordinances  cannot  favor  or  discriminate  against 
any  person  or  class  of  persons,  but  most  be 
uniform,  and  of  general  operation  within  the 
corporate  limits.  A  license  to  erect  an  awning 
of  this  character,  although  it  might  not  render 
the  person  who  erected  the  same  amenable  to- 
punishment  for  the  violation  of  an  ordinance 
of  the  city,  is  still  not  a  license  binding  on  the 
city  and  irrevocable.  Nor  is  it  of  such  a  char- 
acter that  the  commissioner  of  public  works 
in  the  discharge  of  his  duties  may  not  without 
the  action  of  the  city  council  remove  it,  be- 
cause the  city  had  no  power  to  grant  the  per- 
manent use  of  the  public  street  for  a  private 
purpose,  nor  can  it  discriminate  between  citi- 
zens within  the  municipality.  Having  no 
power  to  make  such  discrimination,  or  author- 
ize the  erection  of  such  awning  as  a  permanent 
structure,  without  power  on  its  part  to  have 
the  same  removed,  no  estoppel  can  be  based  on 
mere  resolution  or  order  of  the  cit^  council  as 
enacted;  because  no  estoppel  can  arise  from  an 
act  of  a  mumcipal  corporation  or  officer  done 
in  violation  of  or  without  authority  of  law. 
Seeger  v.  Mueller,  183  111.  86;  Pettis  y'.  Johneon, 
66  Ind.  189:  Stevens  v.  St  Mary's  Training 
School,  144  111.  886,  18  L.  R.  A.  882;  Day  v. 
Green,  4  Cush.  488.  The  right  of  the  public 
to  the  exclusive  use  of  the  streets  for  public 
purposes  is  inconsistent  with  the  right  of  a 
private  citizen  to  encroach  thereon  by  the 
erection  of  a  permanent  structure.  The  streets 
are  held  in  trust  by  the  municipality,  and  this 
fact  prevents  the  municipality  from  authoriz- 
ing any  encroachment  on  or  obstruction  of 
them  by  such  structures;  and  the  mere  consent 
of  the  city  council  resolution  or  ordereives  no 
vested  right.  Ely  v.  CampbeU  59  ^w.  Pr. 
388;  Brooklyn  v.  Furey,  9  Misc.  198;  Eiehen- 
laub  V.  St.  Joseph,  118  Mo.  895,  18  L.  R.  A. 
590.  The  averment  that  the  awning  so 
erected  does  not  injure  or  obstruct  any  per- 
son does  not  change  the  case.  The  sole  ques- 
tion to  be  determined  is.  Is  it  an  encroach- 
ment on  the  street  of  the  city?  and,  if  so,Lit  is 
a  purpresture.  «  ^ 

Tlie  judgment  of  the  Appellate  Court  is  af- 
Urmed. 
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1.  The  direction  by  wiU  that  a  child 
shall  be  reared  hy  the  Bisters  of  the 
testatrix  and  trained  as  their  own  Is  not  limited 


Nora.— For  discretion  of  court  In  awardlo?  cus- 
tody of  children  and  the  parentis  loss  of  the  rlffht 
thereto,  see  Kelsey  v.  Green  (Conn.)  38  L.  K.  A.  471, 
and  cases  dted  in  footnote  thereto. 
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by^atsubsequent  provision  for  the  appointment 
of  her  husband  88  guardian  and  to  manage  the 
business  and  property  of  the  testatrix. 

8*  A  man  who  permits  the  custody  or 
his  infltnt  child  to  pass*  in  accordance 
with  his  wlfe*8  will,  to  her  sisters,  and  allows  the 
child  to  remain  with  and  be  reared  and  trained 
by  them  for  five  or  six  years,  will  not  be  allowed 
to  reassert  his  right  to  the  custody  of  the  child^ 
if  this  is  not  for  the  welfare  of  the  child. 

8.  As  between  the  claimants  of  the  cus- 
tody of  an  infkuit*  the  question  is  not,  which 
can  surround  the  child  with  greater  luxury,  or 
give  him  the  greater  amount  of  money  or  prop- 


'624 


Virginia  Suprbms  Court  of  A^eals. 


erty«  but  with  which  the  child  is  likely  to  be 
reared  and  trained  so  as  to  make  the  better  man 
and  the  better  citizen. 

(March  24, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Culpeper  County  in 
favor  of  defendants  in  a  proceedinc^  to  obtain 
possession  of  plaintiff's  minor  child  which  had 
been  placed  with  defendants  for  care  and  in- 
struction.    Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesbrs.  G.  D.  Gra^»  Eppa  Hunton*  Jr., 
.and  Orinsley  ft  Miller  for  appellant. 

Messrs,  P.  P.  Barbour  and  Barbour  ft 
Rizeyt  for  appellees: 

The  law  will  uphold  such  a  contract  as  is 
here  established,  if  it  is  not  proved  to  be  to  the 
disadvantage  of  the  infant. 

Merritt  v.  iSmmley,  82  Va.  488;  Coffee  v. 
Black,  82  Va.  570;  Oreen  v.  Campbell,  35  W. 
Va.  704;  Barnes  v.  Cunningham,  —  W.  Va.  — . 

In  cases  where  the  father  has  voluntarily  re- 
linquished control  of  an  infant,  to  a  female  or 
other  suit^able  relative,  and  the  child  has 
grown  and  expanded  with  its  new  life  around 
her  and  become  aliened,  or  has  .grown  up  a 
stranger  to  the  paternal  home,  upon  applica- 
tion to  the  court  to  break  up  the  formed  ties 
•of  affection,  the  case  is  no  longer  to  be  viewed 
in  the  light  of  the  father's  legal  rights,  but  in 
the  light  of  a  careful  regard  to  the  welfare  of 
the  infant. 

Coffee  V.  Black,  82  Va.  670;  Clark  v.  Bayer, 
82  Ohio  St.  299,  30  Am.  Rep.  596;  Gishwiler 
V.  Dodez,  4  Ohio  St.  617:  Bonnctt  v.  BonneU, 
61  Iowa.  198,  47  Am.  Rep.  812;  Tyler,  In- 
fancy, 283;  Pool  V,  Qott,  14  Law  Rep.  269; 
State  V.  Smith,  6  Me.  463,  20  Am.  Dec.  824; 
Re  M*Dowle.  8  Johns.  328;  States.  Barrett,  45 
N.  H.  15:  Dumain  v.  Qwynne,  10  Allen,  270; 
Com.,  Qoerlitz,  v.  Barney,  4  Brewst.  (Pa.)  409; 
Chapsky  v.  Wood,  26  Kan.  650.  40  Am.  Rep. 
821;  Re  Qoodenough.  19  Wis.  275;  United 
States  V.  Green,  8  Mason,  482;  Re  Waldron, 
13  Johns.  419;  Stvrtevant  v.  State,  Havens,  15 
Neb.  459,  48  Am.  Rep.  350. 

The  permanent  welfare  of  the  child  is  the 
guiding  principle  in  all  cases,  and  this  princi- 
ple has  been  carried  so  far  that  when  the  pa- 
rent lost  control  of  his  child  through  no  fault 
-of  his  own,  he  was  not  allowed  to  reclaim  the 
custody  where  the  child  bad  formed  new  re- 
lations that  could  not  be  severed  without  detri- 
ment to  the  child. 

17  Am.  &  £ng.  £nc.  p.  875,  citing  and  quot- 
ing Re  O'Neal  (Mass.)  8  Am.  L.  Rev.  578. 

In  a  case  of  this  kind,  in  order  to  show  the 
moral  life,  character,  and  habits  of  the  appel- 
lant, it  is  competent  to  introduce  evidence 
showing  given  acts  of  immorality. 

McKelvey,  Ev.  p.  63;  Church,  Habeas  Cor- 
pus, 2d  ed.  §  426,  p.  666. 

Mr.  A.  F.  Robertson  also  for  appellees. 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

George  F.  Stringfellow  obtained  a  writ  of 
habeas  corpus  from  the  circuit  court  of  Cul- 
peper county,  to  which  Jennie  G.  and  Kate 
Somerville  were  made  respondents.  The  ob- 
ject of  the  writ  was  to  determine  who  was  en- 
titled to  the  custody  of  Glasseli  Somerville 
40  L.  R.  A. 


Mar., 


Stringfellow,  an  infant  of  tender  years,  son  of 
the  petitioner,  and  nephew  to  the  respondents. 
Ellen  S.  Stringfellow,  who,  before  her  mar- 
riage, was  Ellen  Somerville,  died  a  few  days 
after  giving  birth  to  the  child  who  is  the  sub- 
ject of  this  controversy.  A  short  time  before 
her  death  the  petitioner,  at  her  instance,  pre 
pared  her  last  will  and  testament;  so  much  of 
which  as  need  be  here  considered  being  in  the 
following  language: 

Know  all  men  by  these  presents,  that  I, 
Ellen  8.  Stringfellow,  of  the  county  of  Cul- 
peper and  state  of  Virginia,  bein?  of  sound 
mind  and  memory,  do  make  and  declare  and 
publish  this  my  last  will  and  testament. 

First,  I  desire  that  my  child  be  permitted  to 
ren)ain  with  and  be  reared  by  my  sisters,  Jen- 
nie G.  and  Kate  Somerville,  and  trained  as 
their  own,  and  my  husband  will  aid  them  in 
sympathetic  affection  and  support. 

Second.  I  desire  that  my  husband  be  made 
guardian  for  my  child,  and  to  manage  my 
business  and  property  as  he  now  does,  carry- 
ing out  all  unfinished  contracts  and  agree- 
ments made  by  me;  that  he  shall  continue  the 
tin  and  stove  business  as  long  as  he  sees  best 
for  the  interest  of  my  child.  He  shall  have 
the  profits  from  my  property  to  support  my 
child;  all  above  that  to  be  used  as  he  sees 
proper  during  his  life;  and  then  my  entire 
property  to  be  given  to  my  son,  Glasseli  Somer- 
ville Stringfellow. 

The  purpose  disclosed  in  this  will  seems  to 
have  been  long  contemplated  by  the  mother, 
and  fully  understood  and  approved  by  her 
husband  and  her  sisters.  Upon  her  death  this 
will  was  admitted  to  probate,  and  in  accord- 
ance with  its  provisions  the  infant  child  was 
delivered  to  the  care  and  custody  of  Jennie  G. 
and  Kate  Somerville,  and  was  by  them  taken 
to  their  home,  where  it  has  since  been  reared 
and  nurtured  with  the  most  loving  and  tender 
care.  The  language  of  the  will  leaves  no  room 
for  doubt  or  construction  as  to  the  wish  of  tbe 
testatrix :  *'  I  desire  that  my  child  be  permitted 
to  remain  with  and  be  reared  by  my  sisters  Jen- 
nie G.  and  Kate  Somerville,  and  trained  as 
their  own."  What  language  could  be  more 
explict?  *'To  remain  with;  to  continue  in  an 
unchanged  condition;  to  abide;  to  stay.  The 
language  employed  is  not  appropriate  to  a 
temporary  arrangement.  No  period  is  fixed  to 
its  duration  short  of  the  accomplishment  of  the 
purpose  with  which  tbe  arrangement  was 
made.  **]Vly  child,"  said  the  dyin^  mother,  is 
to  be  "reared  by  my  sisters;"  that  is  to  say,  is 
to  be  "educated,"  "instructed,"  "brought  up 
to  maturity,"  by  them.  The  measure  of  au- 
thority which  she  intended  to  confer  is  con- 
veyed in  language  equally  apt  and  comprehen- 
sive. What  broader  terms  could  the  mother 
have  employed  than  those  here  used,  by  which 
she  consigns  her  ofi!sprinff,  from  whom  she  is 
to  be  taken  by  an  untimely  death,  to  the  lov- 
ing care  of  her  sisters,  to  be  "trained  as  their 
own?"  As  far  as  it  was  in  her  power  to  do  so, 
her  sisters  were  clothed  with  plenary  power 
and  duty  with  respect  to  this  child,  while  tbe 
husband  was  reminded  that  it  would  be  for 
him  to  *  *aid  them  in  sympathetic  affection  and 
support. "    If  her  will  is  to  prevail  with  respect 
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to  ber  child,  the  sisters  are  the  priDcipals  to 
whom  its  ezecutioD  is  confided,  and  the  father 
becomes  their  aid  and  auxiliary. 

In  the  second  clause  of  the  will,  it  is  true, 
she  declares  her  desire  that  her  husband  **be 
made  guardian  for  my  child,  and  to  manage 
my  business  and  property  as  he  now  does, 
carrying  out  unfinished  contracts  and  agree- 
ments made  by  me."  Reading  the  first  and 
second  clauses  of  the  will  together,  placing 
ourselves  as  near  as  may  be  in  the  situation  of 
the  testatrix,  looking  to  her  previously  de 
clared  intention  aod  to  her  full  knowledge  of 
the  whole  environment,  we  cannot  doubt  that 
the  second  clause  has  reference  to  the  duties  of 
a  guardian  with  respect  to  the  business,  the 
property,  the  contracts,  and  agreements,  in 
which  she  had  been  Interested,  and  was  not  in- 
tended as  a  limitation  or  restriction  upon  the 
disposition  which  she  had  made  in  the  first 
•clause  with  respect  to  the  person  of  her  child. 
Ordinarily  the  father  is  entitled  to  the  care 
and  custody  of  his  infant  child.  Merritt  y. 
SwinOey,  82  Va.  438;  Coffee  v.  Black,  82  Va. 
567.  But  where  the  father  is  before  the  court, 
claiming  to  recover  the  custody  of  his  child, 
the  court  will  exercise  its  discretion  according 
to  the  facts,  and  continue  what  will  be  best 
calculated  to  promote  the  infant's  welfare. 
Coffee  V.  mack.  82  Va.  567. 

In  Oreen  v.  Campbell,  85  W.  Va.  699,  the 
above  principles  are  thus  stated:  *'The  father 
is  the  natural  guardian  of  his  infant  children, 
and  in  the  absence  of  good  and  sufficient  cause 
.  .  .  is  entitled  to  their  custody.  .  .  . 
The  court  is  in  no  case  bound  to  deliver  the 
child  into  the  custody  of  any  claimant,  .  .  . 
but  may  leave  it  in  such  custody  as  the  welfare 
of  the  child  at  the  time  appears  to  require." 

We  are  not  dealing  with  absolute  rights  of 
property.  Says  Judge  Brewer  in  Chalky  v. 
Wood,  26  Kan.  650:  "A  parent's  right  to  the 
custody  of  a  child  is  not  like  the  right  of 
property,  an  absolute  and  uncontrollable 
Ti^ht.  If  it  were,  it  would  end  this  case,  and 
relieve  us  from  all  future  difficulties."  And 
further  on  he  says:  "The  paramount  consid- 
eration is,  What  will  promote  the  welfare  of 
the  child?" 

The  question  is  not  which  of  the  two  claim- 
ants can  surround  the  infant  with  greater  lux- 
ury, or  which  of  the  two  will  be  able  to  give 
or  bequeath  him  the  greater  amount  of  money 
or  property,  but  with  which  of  them  he  is 
likely  to  be  reared  and  trained  so  as  to  make 
him  the  better  man  and  the  better  citizen. 

We  do  not  care  to  enter  upon  a  detailed  dis- 
cussion of  the  evidence.  It  is  sufficient  to 
say,  as  is  said  by  the  learned  judge  of  the  cir- 
cuit court,  that  reputable  witnesses  do  ques- 
tion the  morality  of  the  petitioner;  and  we 
heartily  concur  in  the  conclusion  reached  by 
the  circuit  court  "that  there  can  be  no  ques- 
tion that  this  little  boy,  in  the  home  of  his 
aunts,  has  been  kindly  cared  for  and  properly 
nurtured  and  instructed;  that  all  the  surround- 
ings of  their  home  and  his  daily  associations 
are  all  that  could  be  desired  to  promote  his 
happiness  and  physical  development;"  and 
we  earnestly  unite  m  the  regret  expressed  by 
the  circuit  court  that  the  "relations  which 
have  heretofore  existed  between  these  litigants 
up  to  a  short  time  since  had  not  continued  to 
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the  present*  time,  and  thus  avoided  this  un- 
happy controversy. "  The  fitness  of  the  aunts 
IB  nowhere  questioned,  and  is  beyond  the 
reach  of  all  challenge  or  debate. 

Where  a  parent  has  transferred  to  another 
the  custody  of  his  infant  child  by  fair  agree- 
ment, which  has  been  acted  upon  by  such 
other  person  to  the  manifest  interest  and  wel- 
fare of  the  child,  the  parent  wU]  not  be  per- 
mitted to  reclaim  the  custody  of  the  child,  un- 
less he  can  show  that  a  change  of  the  custody 
will  materially  promote  his  child's  welfare. 
Green  v.  Campbell,  86  W.  Va.  699. 

As  far  as  the  child  is  concerned,  its  present 
situation  leaves  nothing  to  be  desired,  and  we 
are  free  to  consider  the  rights  of  the  father, 
unembarrassed  by  any  apprehension  with  re- 
spect to  its  welfare. 

We  do  not  consider  that  the  mother  could 
by  will  dispose  of  or  defeat  the  natural  right 
which  the  father  enjoys  to  the  custody  of  the 
child,  and  the  duty  which  nature  imposes  upon 
him  to  rear  and  support  it;  but,  as  we  have 
seen  in  the  beginning  of  this  opinion,  the 
mother  had  a  clear  and  settled  purpose  to  in- 
trust her  child  to  her  sisters,  to  the  exclusion 
of  the  father,  so  far  as  it  was  in  her  power  to 
so  so.  Of  this  purpose  the  father  was  fully 
advised.  He  wrote  the  will  which  declares 
this  intention  in  words  too  plain  for  misap- 
prehension. He  assented  to  its  execution,  and 
immediately  upon  the  death  of  the  mother 
surrendered  the  custody  of  this  infant  to  the 
respondents,  and  in  their  care  it  has  remained 
and  "been  trained  as  their  own"  from  that  day 
to  the  present  time.  Courts  pay  great  respect 
to  the  contemporaneous  construction  of  instru- 
ments and  contracts  eiven  by  the  parties  to,  or 
those  Interested  in,  tnem;  and  the  contempo- 
raneous construction  in  this  case,  given  at  the 
earliest  moment,  and  acted  upon  without 
question  or  protest  for  five  years,  is  in  accord- 
ance with  the  manifest  intention  of  the  mother. 

It  was  claimed  in  the  record  and  in  the  ar- 
gument that  the  construction  placed  upon 
their  authority  over  the  child  by  the  respond- 
ents subordinated  them  to  the  rights  of  the 
father,  and  there  is  some  evidence  to  the  effect 
that  they  considered  that  the  law  clothed  a 
father  with  paramount  authority  with  respect 
to  his  child,  of  which  he  could  not  devest  him- 
self by  any  contract  or  act  of  his  own.  There 
never  was  any  doubt  on  their  part  as  to  what 
their  sister  intended,  or  as  to  what  they  or  the 
petitioner  originally  intended;  but,  moved  by 
the  opinion  expressed  to  them  by  their  kins- 
man and  friend,  Atwell  Somerville,  they  ad- 
mitted the  father's  right,  because  they  be- 
lieved that,  whatever  he  may  have  done  or 
said,  his  authority  was  fixed  'by  the  law,  and 
could  not  be  surrendered  or  defeated.  There 
are  authorities  to  that  effect,  and  it  is  true  that 
no  contract  that  the  father  can  make  will  re 
lieve  him  of  his  duty  with  respect  to  his  child 
where  the  interest  of  the  child  requires  the 
exercise  of  parental  duties  upon  his  part. 
Without  doubt  the  petitioner  could  have  as- 
serted his  right  as  father  to  the  custody  of  his 
infant  upon  the  death  of  his  wife,  and  had  he 
done  so  his  demand  could  not  have  been  suc- 
cessfully resisted;  but  the  whole  situation 
changes  when,  by  his  yoluntary  act,  he  per- 
mits the  custody  of  the  child  to  pass  to  the 
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respondents,  and  while  the  will  of  the  mother 
does  not  oonstitute  a  contract,  it  may  with 
propriety  be  looked  to  by  the  court  to  ascer- 
tain the  meaning,  intent,  and  purpose  actuat- 
ing the  petitioner  and  respondents  when  his 
child  was  placed  with  its  aunts,  and  was  al- 
lowed to  remain  with  and  be  reared  and 
trained  by  them  for  a  period  of  nearly  six 
years. 

In  P^  V.  Qott,  14  Law  Rep.  269  (Chief 
Justice  Shaw  delivering  the  opinion),  it  is 
said:  The  facts  "furnished  reason  for  sup- 
posing that  the  father  surrendered  his  rights 
over  the  child  by  a  tacit  understanding,  if  not 
by  an  express  agreement ....  By  his  own 
acquiescence  he  has  allowed  the  affections 
on  both  sides  to  become  engaged  in  a  manner 
he  could  not  but  have  anticipated,  and  per- 
mitted a  state  of  things  to  arise  which  cannot 
be  altered  without  risking  the  happiness  and 
interest  of  his  child.  He  nas  allowed  the  par- 
ties to  go  on  for  years  in  the  belief  that  his 
rights  were  waived." 

In  Qreen  v.  Campbell,  85  W.  Va.  704,  it  is 
said:  "The  feelings  and  rights  of  one  whom  the 
father  has  put  in  the  place  of  parent,  and  be- 
tween whom  and  the  child  such  relation  has 
created  mutual  affection,  are  not  to  be  subject 
to  the  whim  and  caprice  of  the  father;  but, 
unless  it  appears  that  the  best  interests  of  the 
child  imperiously  demand  it,  the  court,  in  deal- 
ing with  relations  so  delicate,  so  easily  set  ajar 
irreparablv,  will  follow  the  discreet  course  of 
lettmg  well  enough  alone." 

Borrowing  the  language  of  Justice  Brewer  in 
Chaptky  V.  Woodfi^  Kan.  650,and  applying  it  to 
this  case,  this  record  shows  that  this  "child  has 
had  and  has  today,  all  that  a  mother's  love  and 
care  can  give.  The  affection  which  a  mother 
may  have  and  does  have  ...  is  an  affection 
which,  perhaps,  no  other  one  can  really  possess; 
but  so  far  as  it  is  possible,  spring!  Dg  from  years 
of  patient  care  of  a  little  helpless  babe,  from 
association,  and  as  an  outgrowth  from  those 
little  cares  and  motherly  attentions  bestowed 
upon  ft,  an  affection  for  the  child  is  seen  in  .  .  . 
respondents  that  can  be  found  nowhere  else." 

We  do  not  doubt  that  the  father  and  mother 
of  the  petitioner  deserve  all  that  was  said  in 
their  praise  in  the  record  and  during  the  ar- 
gument, but  the  weight  of  years  is  pressing 


heavily  upon  them  both,  and  in  the  course  of 
nature  any  arrangement  which  devolves  duties 
upon  them  must  be  of  a  temporary  nature. 
To  take  this  child  from  its  present  custody 
in  reliance  upon  any  aid  which  its  paternal 
grandparents  might  render  in  its  trainiDg 
would  be  doubtf  m  and  hazardous  in  the  ex- 
treme, in  view  of  their  great  age.  It  is  wise 
to  let  well  enough  alone. 

We  are  of  opinion  that  the  circuit  court 
committed  no  error  in  rejecting  the  prayer  of 
the  petitioner.  We  are  further  of  opinion 
that  so  much  of  its  order  as  undertakes  to 
regulate  the  intercourse  between  the  father 
and  the  child  would  be  subversive  of  that  dis- 
cipline which  those  clothed  with  the  duty  of 
rearing  a  child  must  exercise  in  order  thtt 
they  may  well  and  faithfully  discbarge  their 
trusl. 

We  are  further  of  opinion  that  there  is  ootb- 
ing  in  the  record  to  suggest  any  ground  for  ap- 
prehension that  the  respondents  will  fail  to  in- 
still into  the  breast  of  this  infant  proper  love 
and  respect  towards  his  father.  Nor  is  there 
any  reason  to  apprehend,  as  is  shown  by  this 
record,  that  they  will  impede,  hinder,  or  ob- 
struct him  in  his  influence  over  and  association 
with  his  child.  It  is  true  that  the  kindlj 
feeling  which  at  one  time  united  the  petitioner 
and  the  respondents  as  one  family  seems  to 
have  been  in  some  measure  interrupted;  but 
that  iuterruption  was  due  to  causes  which  need 
not  here  be  discussed,  but  which  were  wholly 
unconnected  with  the  relations  existing  be- 
tween the  father,  his  child,  and  the  respond- 
ents. 

An  order  will  therefore  he  entered  modifying 
thejvdgment  appealed  from^  and,  in  lieu  of  the 
specific  provisions  of  the  order  regulating  the 
intercourse  between  the  father  and  the  child, 
the  judgment  of  the  circuit  court  will  be  af- 
firmed, with  instructions  that  the  case  be 
dropped  from  the  docket,  with  leave  to  any 
party  at  any  time  to  reinstate  it,  and  ask  for 
any  relief  which  a  change  of  circumstances 
may  render  necessary  or  proper,  either  wilb 
respect  to  the  care  and  custody  of  the  child 
or  the  intercourse  between  the  child  and  the 
petitioner. 

Cardwell»  J.,  absent. 


IOWA    SUPREME  COURT. 


Michael  KINNEY,  AppU, 

V. 

Patrick  KINNEY. 


.Iowa., 


.) 


1.  Negfleet  of  one  acUoinlnir  owner  to 
trim  a  hed^  fence  BtandlDfir  on  part  of  the 
divtolon  line  is  not  within  Code  1873,  i  1400,  pro- 
YidiDfir  that  if  any  party  neglect  to  ''  repair  or 
rebuild "  a  partition  fence  the  aggrieved  party 
may  appeal  to  the  fence  viewers,  and  if  they  de- 


NOTS.— Ab  to  trees  on  boundary  lines  in  gen- 
eral, see  note  to  Hiokey   y.  Michigan  C.  R.  Co. 
(Mich.)  21  L.  R.  A.  729;  also  Robinson  v.  Clapp 
(Conn.)  29  L.  R.  A.  582. 
40  L.  R.  A. 


termlne  the  fence  is  **  Insufficient  ^  they  thill 
signify  it  In  writing  to  the  delinqueot  owner, 
and  direct  him  to  repair  or  rebuild. 
2.  One  who  plants  a  liedi^  Aaaee  on  bis 
part  of  the  dividing  line  between  bio 
and  the  adjoining  owner  is  not  required  to  trin 
the  same  to  prevent  its  growing  out  over  the 
land  of  such  adjoining  owner,  under  the  lowi 
statute  authorizing  the  growth  of  a  hedge  oo 
the  division  line  without  specifying  Its  heigtat 
or  how  it  shall  be  trimmed. 

(April  6. 1808.) 

APPEAL  by  plaintiff  from  a  Judpnent  of 
the  District  Court  for  Lucaa  County  in 
favor  of  defendant  in  an  action  brought  to 


1896. 


E.1NNBT   V.  KiNKEY. 
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compel  defendaDt  to  trim  a  hedge  which  he 
maiDtalDed  as  a  fence  between  his  property 
and  that  of  plaintiff.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

J#eMr«.  Stuart  ft  Bartholomew  for  ap- 
pellant. 

Mesgrt.W.  B.  Barker  and  J.  A.  Penick 
for  appellee: 

The  statute  makes  the  fence  Yiewers  a  special 
tribunal  for  the  adjudication  of  the  rights  and 
settlement  of  controversies  of  adjoinincr  owners 
respecting  the  erection  and  maintaining  of  par- 
tition fences,  and  no  action  will  lie  in  the  courts 
for  that  purpose. 

Lea^  V.  Vance,  28  Iowa,  609. 

Where  parties  have  agreed  to  maintain  a 
certain  kind  of  fence,  the  trustees  may  deter- 
mine whether  such  agreement  has  been  per- 
formed, and  decide  as  to  time  and  manner  of 
performance. 

Hubert.  TFiYA;in«m,  46  Iowa,  458. 

A  fence  is  a  lawful  fence,  whatever  may  be 
its  height,  if  it  is  of  equal  strength  and  secu- 
rity with  the  standard  under  g  2840  of  the  Re- 
vision. 

MvmA  v.  Burkhart,  88  Iowa,  801,12  L.  R.  A. 
484. 

Deemer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

From  the  petition  we  gather  the  following 
facts  material  to  the  determination  of  the  ques- 
tions presented:  The  parties  are  owners  of  ad- 
joining tracts  of  land;  plaintiff  owning  the  N. 
i  of  the  8.  W.  i  of  section  22,  and  the  de- 
fendant the  8.  i  of  the  N.  W.  i  of  section  36 
in  the  same  township  and  range.  The  lands 
are  inclosed,  and  the  parties  maintain  a  parti- 
tion fence  between  their  tracts.  This  fence 
was  built  about  fifteen  years  ago  by  agreement 
between  the  parties.  It  was  the  duty  of  plain- 
tiff to  maintain  the  east  half  of  the  fence,  and 
of  defendant  to  build  and  repair  the  west  half. 
In  recos^nition  of  this  duty,  defendant  planted 
and  cultivated  an  osage  orange  and  willow 
hedge  fence  upon  his  part  of  the  division 
line.  It  Is  claimed  that,  while  this  hedge 
fence  is  sufficient  as  a  lawful  fence,  yet  de- 
fendant has  failed  to  trim  and  cut  down  said 
fence  to  a  proper  height,  and  has  permitted 
the  limbs  to  grow  out  over  plaintiff's  land  to 
the  distance  of  from  10  to  20  feet,  thus  de- 
priving him  of  the  use  of  that  much  of  his 
land.  Plaintiff  also  charges  that  defendant 
has  allowed  the  fence  to  grow  to  the  height 
of  from  80  to  40  feet,  creating  a  dense  shade 
upon  plaintiff's  land  for  a  distance  of  from 
80  to  40  feet,  effectually  hindering  and  pre- 
venting the  growth  of  products  thereon. 
These  acts  are  said  to  have  been  done  wil- 
fully and  maliciously,  and  to  plaintiff's  great 
damage.  The  demurrer  raises  the  question 
as  to  the  obligation  of  the  defendant  to  trim 
the  hedge.  Appellee  insists  in  argument  that 
the  fence  viewers  have  exclusive  jurisdiction 
of  the  matter  at  issue.  This  point  was  not 
made  by  the  demurrer,  and  does  not  seem  to 
have  been  presented  to  the  trial  court;  but,  as 
it  goes  to  the  jurisdiction  of  the  trial  court,  we 
are  required  to  consider  it.  Section  1400  of 
the  Code  of  1878  is  as  follows:  "  If  any  party 
neglect  to  repair  or  rebuild  a  partition  fence 
or  a  portion  thereof,  which  he  ought  to  main- 
40  L.R.  A. 


tain,  the  aggrieved  party  may  complain  to  the 
fence  viewers,  who,  after  due  notice  to  each 
party,  shall  examine  the  same,  and  if  they  de- 
termine the  fence  is  insufficient,  shall  signify 
it  in  writing  to  the  delinquent  occupant  of 
the  land,  and  direct  him  to  repair  or  rebuild 
the  same  within  such  time  as  they  judge  rea- 
sonable." Section  1492  provides  for  the  set- 
tlement of  a  controversy  between  the  respective 
owners  about  the  obligation  to  erect  or  main- 
tain partition  fences,  by  the  fence  viewers. 
The  argument  is  that  this  case  involves  the 
maintenance  or  repair  of  a  partition  fence, 
and  that  the  fence  viewers  have  exclusive  ju- 
risdiction of  the  controversy.  The  fault  with 
the  argument  lies  in  the  assumption  that  the 
issue  is  over  the  neglect  of  one  of  the  parties 
to  repair  or  maintain  his  part  of  the  fence. 
Such  is  not  the  point  in  dispute.  There  is 
no  question  that  the  fence  is  sufficient  for  the 
purpose  intended.  The  complaint  is  that  the 
fence,  as  constructed,  is  an  invasion  of  plain- 
tiff's propertv  rights.  The  fence  viewers 
have  no  jurisdiction  of  such  a  controversy. 

2.  The  Code  of  1878  provides,  in  substance, 
that  the  respective  owners  of  land  inclosed 
with  fences  shall  keep  up  and  maintain  partition 
fences  between  their  own  and  the  next  adjoin- 
ing inclosure.  It  also  provides  that  a  person 
building  a  fence  may  lay  the  same  upon  the 
line  between  him  and  the  adjacent  owners, 
and  that  he  shall  have  the  same  right  to  re- 
move it  as  if  it  were  upon  his  own  land.  It 
further  provides  that  a  certain  fence,  built  of 
rails  or  boards  and  posts,  or  its  equivalent, 
shall  be  a  lawful  fence.  This  same  Code  also 
recognizes  a  hedge  fence  as  lawful,  and  pro- 
vides for  its  cultivation,  by  allowing  the  owner 
to  enter  upon  his  neighbor's  land  for  this 
purpose.  There  is  no  statute,  prior  to  the 
enactment  of  the  present  Code,  regulating  the 
height  of  such  a  fence,  nor  any  provision  re- 
quiring the  owner  or  other  person  to  trim  the 
same.  Appellant  contends  that  the  owner  of 
the  hedge  has  no  right  to  use  more  of  his  neigh- 
bor's land  than  is  essential  for  the  purpose 
of  making  a  lawful  fence,  or  its  equivalent,  and 
that  when  he  does  this  he  is  liable  to  respond 
in  damages.  The  right  to  plant  the  hedge  upon 
the  line  Is  unquestioned,  and  defendant  is  not 
in  fault,  unless  it  be  in  failing  to  trim  and  cut 
down  the  hedge  to  such  a  height  that  it  will 
answer  the  purpose  of  a  lawful  fence.  As  the 
statute  authorizes  the  growth  of  such  a  fence 
upon  the  division  line,  and  as  there  is  uo  express 
requirement  upon  the  owner  to  trim  it.  such 
dutv  arises,  if  at  all,  in  virtue  of  some  implied 
obligation.  The  rights  and  duties  of  adjacent 
owners  of  land  with  respect  to  partition  fences 
are  purely  statutory,  and  as  the  statute  expressly 
provides  for  and  recognizes  hedge  fences,  and 
does  not  undertake  to  specify  their  height,  or 
as  to  how  they  shall  be  trimmed,  it  follows,  we 
think,  that  neither  party  can  hold  the  other 
responsible  for  damages  incident  to  the  natural 
growth  of  the  hedge.  See  Mutch  v.  Burk- 
hart,  88  Iowa,  801,  12  L.  R.  A.  484.  It  is  a 
clear  case  of  damnum  absque  it^uria.  The 
new  Code  (section  2855)  remedies  this  mis- 
chief by  requiring  the  owner  to  trim  division 
fences. 

The  demurrer  was  properly  sustained,  and 
the  judgment  is  affirmed. 


Mabyulkd  Coubt  of  Apfbai«8. 


Apr., 


MARYLAND  COURT  OF  APPEALS. 


STATE  of  Maryland,  to  Use  of  Annie  L. 

COCKING  et  al.,  Appta,, 

c. 

George  A.  WADE. 


.Md. 


.) 


1*  The  neirliir^nt  failnre  of  a  sheriff  to 
protect  a  prisoner  from  a  mob  will  not 
make  bim  liable  to  a  civil  action  on  aooount  of 
tbe  iDjurles  done  to  the  piiaoner  by  the  mob. 

8.  The  fidlure  of  a  sheriff  to  resist  a 
mob  that  takes  a  prisoner  from  a  jail,  if  caused 
bona  fide  by  the  fact  that  he  was  physically  un- 
able to  cope  with  the  force  confrontingr  him, 
does  not  make  him  liable  for  the  consequences  in 
a  ciTil  action. 

8.  The  malicious  act  of  a  sheriff  in  aid- 
ins^  a  mob  to  take  a  prisoner  from  a  Jail  and 
kUlhim  does  not  create  any  liability  of  the  sure- 
ties on  his  official  bond. 

(April  1, 1806.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
tbe  Circuit  Court  for  Charles  County  in 
favor  of  defendants  in  an  action  brought  to 
bold  defendants  liable  upon  a  sheriff's  bond  for 
the  alleged  negligence  of  the  sheriff  in  permit- 
ting the  lynching  of  plaintiff's  intestate.  Af- 
firmed. 

Tbe  facts  are  stated  in  tbe  opinion. 

Messrs.  John  Greason,  Randolph  Bar- 
ton, Jr.,  and  Herbert  B.  Stimpson,  for 
appellants: 

It  is  the  duty  of  the  sheriff  as  an  officer  of 
the  state  appointed  for  that  particular  purpose 
to  see  that  the  duty  of  protecting  the  prisoner 
in  his  person  and  bis  life  is  performed;  and  if 
through  any  negligence  on  his  part  the  pris- 
oner should  suffer  any  injury  or  lose  his  life, 
then  the  sheriff  becomes  liable  in  damages  to 
the  prisoner  or  whosoever  may  suffer  thereby. 

South  V.  Maryland,  Pottle,  18  How.  401,  15 
L.  ed.  484;  State,  Creeqf,  v.  Lawson,  2  Gill,  82; 
Slemaker  v.  Marriott,  5  Gill  &  J.  406. 

If  a  sheriff  is  held  liable  for  bis  negligence 
in  regard  to  mere  goods  placed  in  his  custody 
(Cooley.  Torts,  p.  d94  (462)),  he  owes  an  equal 
duty  toward  the  life  of  a  human  being  that  is 
placed  in  bis  control  and  custody. 

Where  an  individual  or  a  municipality  acts 
as  a  conservator  of  the  peace,  he  or  it  represents 
the  sovereign  power  of  tbe  state  for  that  pur- 
pose, and  is  entitled  to  all  the  immunities  of 
such  sovereign;  and  the  right  to  hold  the  state, 
or  its  duly  delegated  agents,  responsible  for  a 
failure  to  conserve  tbe  peace,  rests  only  upon 
express  statute,  and  does  not  exist  otherwise. 

South  V.  Maryland,  18  How.  896,  15  L.  ed. 
488;  New  Orleans  v.  Abbagnato,  28  U.  S.  App. 
588.  62  Fed.  Rep.  245,  26  L.  R.  A.  820:  Oian- 
fortone  v.  New  Orleans,  61  Fed.  Rep.  64,  24  L. 
R.  A.  592;  Louisiana,  Folsom,  v.  New  Orleans, 
109  U.  8.  285.  27  L.  ed.  986:  Baltimore  v. 
Poultney,  25  Md.  107;  Hagerstown  v.  Dechert, 

Note.— As  to  liability  on  offloial  bond  for  tres- 
passes  or  unauthorized  acts  done  colore  officii,  see 
MoLendon  v.  State,  Kennedy  (Tenn.)  21  L.  R.  A. 
788,  and  note. 
40  L.  R.  A. 


32  Md.   869;  Hagerstown  v.  Sehner,  87  Md. 
180. 

Where  a  duty  has  been  imposed  by  statute 
and  no  remedy  prescribed,  tbe  right  of  action 
accrued  at  common  law,  for  otberwise  there 
would  be  a  right  without  a  remedy. 

Anne  Arundel  County  Comrs.  v.  Duckett,^ 
Md.  468,  88  Am.  Dec.  557;  Ann^  Arundel 
County  Comrs.  v.  Dutall,  54  Md.  855,  89  Am. 
Rep.  898;  WiUy  v.  MuUedy,  78  N.  Y.  814,  84 
Am.  Rep.  586;  Philadelphia,  W,  4b  B.  R.  Co. 
V.  Stehbing,  62  Md.  516;  Owings  y.  Jones,  9 
Md.  108;  Atkinsm  v.  New  GasUe  4t  G.  Water- 
works Co.  L.  R.  6  Exch.  409,  Reversed  L.  R. 
2  Exch.  Div.  441;  Cmieh  v.  Steele,  8  EL  & 
Bl.  402;  Bott  v.  Pratt,  88  Minn.  823,  58  Am. 
Rep.  47;  Hayes  v.  Michigan  C.  R.  Co.  Ill  U.  S. 
228,  28  L.  ed.  410;  Clark  v.  Miller,  54  N.  Y. 
584. 

Tbe  sheriff  shall  safely  keep  all  persms 
committed  to  his  custody  by  lawful  authority, 
until  such  persons  are  discharged  by  due 
course  of  law. 

Md.  Code,  art.  87,  §  48. 

The  facts  of  the  declaration  show  ibat  the 
negligent  breacb  of  tbis  duty,  as  it  is  imposed 
by  the  statute,  was  tbe  direct  and  immediate 
cause  of  the  injury  complained  of,  and  that  tbe 
death  of  tbe  prisoner  would  not  have  occurred 
but  for  tbe  violation  of  that  duty. 

Hixon  V.  Cupp,  5  Okla.  545;  Asher  v.  Cab^, 
2  U.  S.  App.  158,  50  Fed.  Rep.  818,  1  C.  C.  A. 
698. 

The  bond  is  liable  for  the  nonperformaoce 
of  the  ministerial  and  statutory  duties  of  ibe 
sheriff. 

Skinner  v.  Phillips,  4  Mass.  68;  Logan  r. 
State,  Nesbitt,  89  Md.  188;  Turner  v.  KUlian, 
12  Neb.  582:  People,  Kellogg,  v.  Schuyler,  4 
N.  Y.  179:  Mechem,  Pub.  Off.  g§  664,  667. 
672,  682,  798;  South  v.  Maryland,  FotOe,  18 
How.  398,  15  L.  ed.  483;  Huffman  v.  Koppd 
kom,  8  Neb.  848;  Ing  v.  State,  Lewis,  8  Md. 
287;  Moulton  v.  Jose,  25  Me.  81;  Claney  v. 
Kenworthy,  74  Iowa.  740;  Asher  v.  Cabell,  8 
U.  8.  App.  158,  50  Fed.  Rep.  826.  1  O.  C.  A. 
698;  State,  Baltimore  County  Levy  Ct.  Justiees, 
V.  Dorsey,  3  Gill  <&  J.  98. 

State,  Vandervwrker,  v.  Brown,  54  Md.  818. 
was  a  suit  against  a  constable  and  his  bond  by 
the  owner  or  goods  improperly  seized  under  s 
writ  of  execution. 

It  is  incumbent  on  the  relator  to  show  his 
demand  against  tbe  sheriff  is  for  some  default 
in  a  matter  transacted  by  bim  in  virtue  of  his 
oflSce,  or  for  the  omission  of  some  act  which, 
as  sheriff,  it  was  his  duty  to  perform. 

State,  Allen,  v.  Conover,  28  N.  J.  L.  234,  78 
Am.  Dec.  54;  Ex  parte  Reed,  4  Hill,  572;  Al- 
cock  V.  Andrews,  2  Esp.  542,  note;  State  v. 
Br<ncn,  88  N.  C.  (11  Ired.  L.)  144. 

The  real  question  is,  not  whether  the  acts 
complained  of  constitute  an  actionable  wron.c 
on  the  part  of  the  sheriff  as  such,  but  whether 
they  constitute  a  ground  of  action  at  alL 

Elliott  V.  Buke  Norfolk,  4  T.  R.  789;  Souib- 
cote's  Case,  4  Coke,  846;  Alsept  v.  Bytes,  2  H. 
Bl.  108;  Wilckens  v.  WOJet,  1  Keyes,  521: 
Shattuck  V.  State  51  Miss.  575:  8mith  r.  Hart, 
2  Bay,  895. 
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State,  Cocking,  v.  Wadb. 
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Mesars,  Allison  Wilmer  and  Adrian 
Posey*  for  appellees: 

The  declaration  is  faulty  in  that  it  contains 
**no  cause  of  action  entitling  the  plaintiff  to  re- 
cover against  the  sheriff  and  his  sureties  within 
the  condition  of  the  official  bond,  accoriling  to 
the  laws  of  the  state  of  Maryland." 

South  V.  Maryland,  Pottle,  18  How.  899,  15 
L.  ed.  438. 

There  is  no  case  to  be  found  in  England  or 
in  this  country  where  a  sheriff  and  his  bonds- 
men have  been  held  responsible  for  the  safe 
keeping  of  a  prisoner  committed  to  his 
charge  by  due  process  of  law,  except  to  the 
person  who  committed  such  prisoner  to  the 
sheriff. 

In  the  old  ca.  sa,  cases  the  sheriff  was  held 
liable  for  escapes,  and  so  when  slaves  were 
committed  to  the  custody  of  the  sheriff  and. 
through  negligence,  they  escaped.  In  such 
cases  the  persons  committing  had  a  prop- 
erty interest  in  the  prisoners,  and  the  sheriff 
and  his  bondsmen  were  held  liable  if  through 
negligence  they  escaped. 

State,  Creecy,  v.  Lawson,  2  Gill,  62;  State  v. 
Walsh,  2  Gill  &  J.  406. 

Where  the  prisoner  is  committed  by  the 
state  the  liability  is  to  the  state,  and  the  offi- 
cer is  liable  to  punishment  by  indictment 
{South  V.  Maryland,  Pottle,  18  How.  402,  15 L. 
cd.  439);  if  undef  civil  process  he  is  responsi- 
ble to  the  person  who  caused  the  commitment, 
and  no  one  else. 

The  person  to  whom  the  sheriff  is  liable  is 
the  one  to  whom  he  owes  a  duty.  The  sher- 
iff is  not  liable  in  a  civil  suit  for  a  failure  to 
keep  the  public  peace,  whereby  a  person  is  in- 
jured. 

22  Am.  &  Eng.  Enc.  Law.  p.  555;  Sout/i  v. 
Maryland,  Pottle,  18  How.  898,  15  L.  ed. 
433;  Watson.  Sheriff,  2;  Thvrman  ▼.  Wilde,  8 
Perry  &  D.  297;  Hdtroyd  v.  Breare,  2  Bam.  & 
Aid.  475. 

No  action  will  lie  except  for  a  pecuniary  in- 
Jury. 

1  Poe,  PI.  §  458. 

The  pecuniary  loss  of  a  child  is  not  the  nec- 
essary consequence  of  the  death  of  the  father. 
The  father  may  be  a  cripple  or  a  lunatic. 

EUieott  v.  Lamborne,  8  Md.  186;  McTatish 
V.  Carroll,  18  Md.  489;  Shafer  v.  Wilson,  44 
Md.  268;  Qladfelirr  v.  Walker,  40  Md.  14; 
Lawson  v.  Price,  45  Md.  188;  Cooke  v.  England, 
27  Md.  34.  92  Am.  Dec.  618;  Camden  Consol. 
OU  Co.  V.  SchUns,  69  Md.  45, 48  Am.  Rep.  587; 
ANfott  V.  Oateh,  18  Md.  888,  71  Am.  Dec.  685; 
1  Poe,  PI.  §  584. 

Mr,  Sydney  E.  Uudd  also  for  appellees. 

Paf^e*  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  on  the  bond  of  George  A. 
Wade,  sheriff  of  Charles  county,  to  recover 
damages  for  his  alleged  neglect  in  the  perform- 
ance of  bis  duty,  whereby  the  father  of  the 
equitable  plaintiffs  lost  his  life. 

After  setting  out  the  bond,  it  is  alleged  in 
the  narr.  that  Joseph  Cocking,  on  the  21st  of 
May,  1896,  was  indicted  by  the  grand  jury  of 
Charles  county  for  the  crime  of  murdering  his 
wife,  Fannie  Cocking,  and  her  sister  (though 
he  was  "innocent  or  the  same");  that  there- 
upon he  was  delivered  to  the  custody  of  said 
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sheriff,  to  safely  keep  until  discharged  in  due 
course  of  law;  that  owing  to  intense  excite- 
ment throughout  Charles  county,  and  to  the 
great  danger  to  the  said  prisoner  from  mob 
violence,  tfie  said  Cocking  had  been  ^removed" 
to  the  jail  in  Baltimore  city,  but  on  the  same 
day  on  which  the  indictment  was  found,  the 
said  sheriff  again  "removed"  him  to  "an  old 
dilapidated  building,  used  as  the  jail  of  Charles 
county,  at  Port  Tobacco"  (which  said  building 
was  afterwards  superseded  as  jail  of  the  said 
county  by  a  strong  new  building  in  the  town 
of  La  Plata,  the  said  new  jail  bemg  delivered, 
ready  for  use,  to  the  said  sheriff  on  or  about 
the  15th  day  of  June,  1896);  that  on  the  22d 
May  a  change  of  venue  was  eranted  to  St. 
Mary's  county,  and  this  caused  increased  ex- 
citement to  prevail  throughout  Charles  county; 
that  the  said  sheriff  had  full  knowledge  there- 
of, yet  he  refused  to  remove  the  prisoner  to  the 
jail  in  Baltimore  city,  though  he  was  requested 
repeatedly  so  to  do  by  the  said  prisoner  and  his 
counsel,  or  to  the  new  jail  at  La  Plata;  that 
not  only  did  the  said  sheriff  so  refuse,  but  also 
in  spite  of  warnings  by  the  prisoner  and  his 
counsel,  the  guards  to  the  said  building  at 
Port  Tobacco  were  removed  "and  the  keys  of 
the  said  building  were  placed  in  the  custody 
and  keeping  of  'an  aged  and  infirm  negro'  who 
did  not  reside  in  the  premises,"  and  "the  said 
building  and  the  said  prisoner  were  left  wholly 
unprotected  and  at  the  mercy  of  evilly  disposed 
persons;"  that  on  the  26th  day  of  June,  in  the 
night  time,  the  jail  was  attacked  by  an  un- 
known "body  of  men"  and  the  said  negro, 
upon  the  request  of  said  men,  "opened  the 
doors  of  said  building  and  delivered  the  said 
Cocking  to  the  said  unknown  body  of  men," 
who  took  him  from  thence  and  in  the  most 
atrocious,  brutal,  and  unlawful  manner  con- 
veyed him  to  a  point  near  by,  and  there,  in  the 
"presence  of  the  said  sheriff,  who  had  been 
warned  by  'the  negro/  and  who  did  not  offer 
the  slightest  resistance  to  the  said  unknown 
body  of  men  in  their  unlawful  purpose,  hanged 
the  said  prisoner  by  the  neck  until  he  was 
dead;"  so  that  the  plaintiffs  say  "that  by  rea- 
son of  said  gross  negligence  of  the  said  sheriff 
Wade  in  the  custody  of  said  prisoner,  and  his 
failure  in  his  duty  to  safely  and  properly  keep 
said  prisoner  as  aforesaid,  the  violent  and  pre- 
mature death  of  said  prisoner  was  occasioned 
as  aforesaid,  and  that  the  equitable  plaintiffs, 
children  of  said  prisoner,  as  aforesaid,  have 
thereby  been  deprived  of  the  support  and 
maintenance  of  their  father,  the  said  pris- 
oner." 

The  appellee  demurred,  the  court  sustained 
the  demurrer,  and  the  appellant  appealed;  so 
that  the  sufficiency  or  not,  of  this  narr.,  is  the 
only  question  before  us. 

It  may  be  proper  to  observe  that,  in  a  case 
like  this,  whatever  right  of  action  belongs  to 
the  children  of  the  deceased  Cocking  must  be 
such  only  as  they  may  have  under  the  provi- 
sions of  article  67  of  the  Code;  and  to  entitle 
them  to  sue  under  that  article,  the  death  must 
be  caused  "by  wrongful  act,  neglect,  or  de- 
fault." such  as  woula  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  dam- 
ages if  death  had  not  ensued.  It  follows  from 
this  that  the  matter  first  to  be  determined  is 
whether  Cocking  himself  (had  not  his  death 
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ensued)  would  have  had  a  right  of  actioD» 
under  all  the  circumstaDces,  to  recover  dam- 
ages for  the  injuries  he  received  at  the  hands 
01  the  mob. 

There  is  no  averment  in  the  narr.  that  the 
sheriff  has  acted  with  malice  or  with  evil  pur- 
pose towards  the  prisoner,  or  that  he  has  per- 
sonally assaulted  or  otherwise  maltreated  him; 
but  it  is  contended  with  force  and  ability  that 
he  should  be  held  civilly  liable  for  the  act  of 
the  lawless  mob.  whereby  the  prisoner  lost  bis 
life,  because,  with  knowledge  of  the  existence 
of  public  excitement  about  the  matter,  he 
failed  to  remove  the  prisoner  from  the  jail  at 
Port  Tobacco  to  the  jail  in  Baltimore,  or  the 
new  building  at  La  Plata,  and,  having  allowed 
him  so  to  remain  at  Port  Tobacco,  he  removed 
the  guards  who  bad  been  stationed  there  to 
protect  the  prisoner,  and  committed  the  keys 
to  an  "old  and  infirm  negro/' 

From  a  very  early  day  the  English  law  has 
contained  provisions  defining  and  regulating 
the  rights  and  obligations  of  sheriffs  In  respect 
to  the  custody  of  persons  charged  with  the 
commission  of  crime.  As  far  back  as  the  stat- 
ute of  14  Edward  III.,  chap.  10,  the  right  to 
the  custody  of  the  gaols  was  "rejoined"  to  the 
sheriffs  of  the  bailiwicks;  and  by  5  Henry  IV. 
it  was  ordained  that  none  be  imprisoned  by  any 

Justice  of  the  peace,  **but  in  the  common  gaol." 
n  our  own  state,  by  statute  passed  in  1809, 
and  now  codified  as  §  16  of  article  42,  no  citi- 
zen committed  to  the  custody  of  an  oflicer  for 
a  criminal  matter  shall  be  removed  from  thence 
into  the  custody  of  another  oflScer.  unless  by 
habeas  corpus  or  other  legal  yvrit,  except  when 
the  prisoner  is  delivered  to  a  constable  or  other 
inferior  officer  to  be  carried  to  some  jail,  or 
shall  be  removed  from  one  place  to  another 
...  in  order  to  his  discharge  or  trial:  or 
in  case  of  sudden  fire  or  infection,  or  other  ne- 
cessity, or.  etc."  Mr.  Alexander,  in  his  valu- 
able work  on  the  British  Statutes,  remarks 
of  this  section,  that  it  is  "intended  to*prevent 
the  vexation' and  danger  of  protracted  impris- 
onment which  might  be  occasioned  by  the  re- 
moval of  the  prisoner  from  one  custody  to 
another.  And  it  affirms,  therefore,  the  princi- 
ple that  the  prisoner  ought  to  be  committed  to 
the  proper  prison  in  the  first  instance."  This 
observation  is  supported  by  a  fair  interpreta- 
tion of  ^^  43,  44,  and  46  of  article  87  of  the 
Code. 

The  first  of  these  sections  provides  that  the 
sheriff  shall  "safely  keep  all  persons  commit- 
ted to  his  custody  by  lawful  authority  until 
such  persons  are  discharged  by  due  course  of 
law;"  and  the  place  where  he  shall  "so  keep 
them"  is  clearly  indicated  by  the  45th  section. 
That  section  provides  that  all  persons  commit- 
ted under  the  authority  of  the  United  States, 
the  sheriff  shall  receive  and  safely  keep  in  jail, 
"in  the  same  manner  and  under  like  penalties 
as  if  such  persons  were  committed  under  the 
authority  of  this  state."  Now  the  jail  at  Port 
Tobacco  was  the  "common  gaol"  of  the  county, 
though  provisions  had  been  made  for  another 
at  La  Plata,  but  this  one  was  not  in  use,  though 
it  was  finished  about  the  15th  day  of  June. 
The  jail  building  at  Port  Tobacco  was  the 
place  designated  by  the  law  for  the  detention 
of  prisoners,  and  was  the  proper  place  for  the 
detention  of  Cocking.  As  a  public  jail  it  was 
40  L.  R.  A. 


under  the  supervision  of  the  public  authorities. 
By  g  22  of  article  51  of  the  Code  it  was  the 
duty  of  the  grand  jury  to  visit  it,  and  inquire 
into  its  condition,  the  manner  It  was  kept,  and 
the  treatment  of  the  prisoners.  If  it  were  that 
in  an^  of  these  respects  the  sheriff  bad  failed 
in  his  duty,  be  was  liable  to  be  proceeded 
against  criminally.  His  duty  to  keep  safe  the 
prisoner  was  not  for  the  benefit  of  the  prisoner; 
It  was  that  he  might  be  detained  until  dis- 
charged in  due  course  of  law;  but  the  sheriff 
cannot,  under  pretense  of  performing  this  duty, 
avail  himself  of  the  opportunities  his  position 
affords  him,  to  indulge  an  evil  spirit  or  wreak 
his  malice  on  those  over  whom  he  has  control. 
He  must  keep  his  prisoners  safe,  so  Uiat  they 
may  be  thence  discharged  in  due  course  of 
law;  he  roust  guard  agamst  the  prisoners' o wo 
devices;  he  must  be  prepared,  as  far  as  he  rea- 
sonably can,  to  prevent  evilly  disposed  persoDS 
on  the  outside  from  releasing  them  by  force  or 
in  any  wise  against  law;  and  if  his  jail  be  at- 
tacked he  must  interpose  such  resistance  as  he 
may  be  able  to  employ  to  defend  his  buildtog, 
so  that  he  shall  keep  his  prisoners.  How  be 
shall  accomplish  this  may  often  be  a  matter  of 
great  difficulty,  and  one  calling  for  the  exer- 
cise of  much  judgment  and  a  high  degree  of 
courage.  He  will  be  required  to  take  careful 
account  of  all  the  circumstances  that  surround 
him,  estimate  in  cases  of  outside  attack  the 
forces  he  must  encounter,  and  compare  them 
with  his  means  of  defense,  and  after  due  de- 
liberation determine  what  course  is  best  for 
him  to  pursue.  If  he  does  this  honestly,  with 
a  full  purpose  to  perform  his  whole  duty,  even 
ihoufirb  he  make  a  mistake  whereby  a  prisoner 
is  injured,  it  would  be  monstrous  to  hold  him 
civilly  responsible  for  damages  to  such  prisoner. 
"A  public  officer  is  not  liable  to  an  action  if  be 
falls  into  error  in  a  case  where  the  act  to  be 
done  is  not  merely  a  ministerial  one,  but  is  one 
in  relation  to  which  it  is  his  duty  to  exercise 
judgment  and  discretion,  even  although  an  io- 
dividual  may  suffer  bv  his  mistake.  A  con- 
trary principle  would  indeed  be  pregnant  witb 
the  greatest  mischief."  Kendall  v.  Siokf,  8 
How.  98,  11  L.  ed.  512;  Shearm.  &  Redf .  "Seg. 
§  156,  and  authorities  cited. 

So,  also,  he  must  detain  his  prisoner  in  the 
common  jail,  unless  some  necessity  make  it 
proper  to  remove  him;  but  it  is  bin  province  to 
determine  when  such  neoessitr  has  arrived; 
and  if,  in  the  honest  exercise  of  his  discretion, 
he  fails  to  remove  him  in  time  to  avert  a  pro 
spective  danger,  he  cannot  be  held  civilly  r^ 
sponsible.  We  are  not  concerned  now  with  a 
case  in  which  malicious  motives  are  imputed 
to  the  sheriff,  as,  for  instance,  like  that  of 
A%7ier  v.  Cabell,  2  U.  S.  App.  158.  50  Fed.  Rep- 
818,  1  C.  C.  A.  6V8,  where  a  United  States  . 
marshal,  having  taken  a  person  into  bis  cus- 
tody and  sliackled  him,  "knowingly  delivered 
him  over  to  incompetent  deputiets  and  the 
known  hostility  of  mobs."  Such  conduct 
amounted  to  participation:  it  imputed  to  the 
marshal  the  wicked  purpose  of  permitting,  if 
not  aiding,  the  mob  in  its  unlawful  designs, 
and  is  wholly  inconsistent  with  the  idea  of  an 
honest  performance  of  duty.  Here  no  dis- 
honest or  wicked  purpose  on  the  part  of  the 
sheriff  is  alleged,  nor  do  the  facts  as  set  out  in 
the  declaration  raise  such  an  implicatioo.    If 
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it  could  be  shown  that  he  placed  the  ke^s  in 
the  negro's  hands  with  the  purpose  of  faciliiat- 
ang  the  mob  in  the  accomplishment  of  its  pur- 
pose to  seize  and  destroy  Cocking,  or  if  the 
facts  alleged  implied  this,  the  two  cases  would 
be  parallel.  But  Cocking  was  in  the  common 
jail,  where  be  ought  to  have  been  kept.  If  a 
necessity  arose  for  his  removal,  the  sheriff  had 
power  to  so  remove,  but  it  was  within  his 
province  to  determine  when  such  necessity  had 
arrived,  and  he  cannot  be  made  to  answer 
civilly  if  he  made  an  honest  mistake. 

But  the  case  made  by  the  narr.  goes  much 
farther  than  the  mere  safe  keeping  of  the  pris- 
oner. It  raises  the  question  how  far  a  sheriff 
should  be  held  liable  for  injuries  resulting 
from  his  failure  to  preserve  the  peace  from  a 
mob.  Stripped  of  verbiage,  the  substance  of 
the  narr.  Is  that  the  sheriff  is  liable  in  damages 
for  injuries  to  Cocking,  resulting  from  his  failure 
to  preserve  the  public  peace.  It  is  not  an  escape, 
for  which,  if  it  be  a  criminal  matter,  he  must 
answer  to  the  public  (1  Bl.  Com.  846);  or  if 
it  be  a  civil  case,  to  the  party  injured,  as  in  8le- 
maker  v.  Marriott,  6  Gill  &  J.  406,  but  a  case 
where  a  '*bodv  of  men,"  unknown  and  ill-dis- 
posed, in  defiance  of  law  and  order,  forced 
themselves  into  the  jail,  conveyed  the  prisoner 
from  thence,  and  hun^  him  until  he  was  dead. 
The  narr.  alleges  the  sheriff  was  warned  by  the 
negro,  and  was  present  at  the  final  scene,  and 
offered  no  resistance,  but  there  is  no  charge 
that  such  passivity  was  with  malicious  intent. 
Such  an  allegation,  we  think,  was  necessary; 
for  if  with  adequate  means  to  resist  the  attack 
he  forebore  to  employ  them,  but  quietly  per- 
mitted the  mob  to  have  its  will,  no  other  con- 
clusion would  be  possible  than  that  he  was  a 
participant 

As  an  officer  having  the  jail  in  charge,  and 
as  a  conservator  of  the  peace  wielding  the  execu- 
tive power  of  the  county  for  the  preservation 
of  the  public  peace,  he  cannot  stand  idly  by 
and  allow  the  evil  work  to  proceed  at  a  time 
when  he  has  at  his  command  the  physical 
means  to  stay  it.  But  if  his  failure  to  do  so 
was  caused  bona  fide  by  the  fact  that  he  was 
physically  unable  to  cope  with  the  force  con- 
fronting him,  no  responsibility  would  fall  on 
him.  The  law  applicable  to  sheriffs  as  con- 
servators of  the  peace  is  so  well  stated  in 
&yuth  V.  Maryland,  18  How.  896, 16  L.  ed.  488, 
that  we  will  quote  at  length  from  the  opinion 
delivered  in  that  case.  *•«  is,"  said  Grier,  J., 
'"an  undisputed  principle  of  the  common  law, 
that  for  a  breach  of  a  public  duty  an  officer  is 
punishable  by  indictment,  but  where  he  acts 
ministerially,  and  is  bound  to  render  certain 
services  to  individuals  for  a  compensation  in 
fees  or  salary,  he  is  liable  for  acts  of  misfeas- 
ance or  nonfeasance  to  the  party  who  is  in- 
jured by  them.  The  powers  and  duties  of 
conservator  of  the  peace  exercised  by  the  sheriff 
are  not  strictly  juaicial;  but  he  may  be  said  to 
act  as  the  chief  magistrate  of  his  county,  wield- 
ing the  executive  power  for  the  preservation  of 
the  public  peace.  It  is  a  public  duty,  for  ne- 
glect of  which  he  is  amenable  to  the  public,  and 
punishable  by  indictment  only.  The  history 
of  the  law  for  centuries  proves  this  to  be  the 
case.  Actions  against  the  sheriff  for  a  breach 
of  his  ministerial  duties  in  the  execution  of 
process  are  to  be  found  in  almost  every  book  of 
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reports.  But  no  instance  can  be  found  where 
a  civil  action  has  been  sustained  against  him 
for  his  default  or  misbehavior  as  conservator 
of  the  peace,  by  those  who  have  suffered  in- 
jury to  their  property  or  persons  through  the 
violence  of  mobs,  riots,  or  insuri'ections.  In 
the  case  of  Ehitick  v.  Carrington,  19  How.  St. 
Tr.  1062,  Lord  Camden  i^marks:  'No  man 
ever  heard  of  an  action  against  a  conservator 
of  the  peace  as  such.'  The  case  of  Ashby  v. 
WTiite,  2  Ld.  Raym.  988.  has  been  quoted  to 
show  that  a  sheriff  may  be  liable  to  a  civil 
action  where  he  has  acted  in  a  judicial,  rather 
than  a  ministerial,  capacity.  This  was  an  action 
brought  by  a  citizen  entitled  to  vote  for  member 
of  Parliainent,  against  the  sheriff  for  refusing 
his  vote  at  an  election.  Gould,  Justice,  thought 
the  action  would  not  lie,  because  the  sheriff 
acted  as  a  judge.  Fowls,  because  though  not 
strictly  a  judge,  he  acted  quasi  judicially.  But 
Holt.  Ch.  J.,  decided  that  the  action  would  lie: 
(1)  ^Because  the  plaintiff  had  a  right  or  privi- 
lege; (2)  that  by  the  act  of  the  officer  he  was 
hindered  from  the  enjoyment  of  it ;  (8)  by  the 
finding  of  the  jury  the  act  was  done  mali- 
ciously. '  The  later  cases  all  concur  in  the  doc- 
trine that  where  the  officer  is  held  liable  to  a 
civil  action  for  acts  not  simply  ministerial,  the 
plaintiff  must  allege  and  prove  each  of  these 
propositions.  See  CuUen  v.  Morris,  2  Stark. 
577;  Harman  v.  Tappenden,  1  East.  655,  etc. 
etc." 

For  these  reasons  we  are  of  opinion  the  narr. 
does  not  set  out  a  sufficient  cause  of  action. 

We  will  add  that  even  if  it  had  been  charged 
in  the  narr.  that  the  sheriff  acted  maliciously, 
the  official  bond  of  that  officer  could  not  be 
held  liable  in  a  case  like  this.  The  liability  of 
the  sureties  is  that  of  an  express  contract  that 
the  sheriff  shall  well  and  truly  execute  the 
office  of  sheriff  and  in  all  things  thereto  ap- 
pertaining, and  should  well  and  truly  perform 
all  the  duties  required  by  the  law  to  be  by  him 
performed.  This  provision,  it  seems  now  to 
be  well  settled,  binds  the  officer,  affirmatively 
to  the  faithful  execution  of  his  office.  There 
is  no  clause  to  cover  an  abuse  or  usurpation  of 
power, — '*no  negative  words  that  he  will  com- 
mit no  wrong  by  color  of  his  office,  nor  do 
anything  not  authorized  by  law."  State, 
Vandericorker,  v.  Brown,  54  Md.  825,  22  Am. 
&  Eng.  Enc.  Law,  pp.  556,  557. 

For  these  reasons  it  follows  from  what  we 
have  said  the  judgment  rhust  be  affirmed. 

(Filed  April  12,  1898.) 

Br^an*  J.,  concurring: 

I  did  not  hear  the  argument  in  this  case; 
but.  having  been  present  at  the  consultation, 
I  approve  in  all  respects  the  able  opinion 
which  has  been  delivered.  I  wish  to  add  a 
few  words  in  addition  to  what  has  been  so 
well  said,  not,  however,  as  implying  that  the 
opinion  needs  any  support. 

The  deceased  came  to  his  death  by  lynch- 
ing; and  his  children  have,  as  equitable  plain- 
tiffs, brought  an  action  on  the  sheriff^s  official 
bond  to  recover  damages  for  his  death.  At  the 
threshold  of  the  case,  we  naturally  inquire. 
What  is  the  legal  foundation  of  their  claim  for 
damages,  and  under  what  circumstances  can  it 
be  maintained?    By  the  common  law,  no  ciyjl 
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action  could  be  maintained  for  the  killing  of  a 
freeman.  A  change  was  made  in  this  respect 
by  the  act  of  1852,  which  is  at  present  codified 
as  article  67  of  the  Code.  It  was  enacted  that 
if  anyone,  by  his  wrongful  act,  neglect,  or  de- 
fault, should  cause  the  death  of  another  per- 
son, he  should  be  liable  to  an  action  for  dam- 
ages, and  that  this  action  might  be  brought  in 
the  name  of  the  state,  for  the  use  of  the  wife, 
husband,  parent,  and  child  of  the  deceased. 
A  cause  of  action  before  unknown  was  granted 
to  these  relatives.  It  depends  entirely ^on  the 
statute,  and  it  must  be  prosecuted  in  the  man- 
ner therein  prescribed,  and  in  no  other  way. 
It  is  an  action  of  tort  against  the  individual 
who  did  the  wrong,  and  it  cannot,  by  any  sort 
of  legal  transmutation,  be  converted  into  an 
hciion  ex  contractu.  It  is  for  a  death  caused 
by  tortious  means;  audit  has  no  reference  what- 
ever to  a  contract,  or  a  bond,  or  to  any  re- 
sponsibilities arising  from  them.  They  do  not 
contain  any  of  the  elements  of  the  suit  author- 
ized by  the  statute;  and  it  would  be  incompe- 
tent to  set  up  any  such  cause  of  action  under 
its  terms,  suppose  that  the  sheriff  had  exe- 
cuted and  delivered  to  the  deceased  a  bond 
with  sureties,  conditioned  that  he  would  not 
kill  him,  and  he  had  afterwards  slain  him 
with  his  own  hand;  who  could  have  main- 
tained a  suit  on  such  a  bond?  Most  certainly, 
it  is  not  comprehended  within  the  terms  of  the 
statute;  and  the  common  law  would  not  give 
damages  in  any  form  of  action  for  the  kilhng. 
I  do  not  think,  therefore,  that,  under  any  cir- 
cumstances, an  action  on  the  sheriff's  official 
bond  could  be  maintained  for  the  death  of  the 
deceased. 
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1.  The  ri|fht  of  one  person  to  use  the 
name  of  another*  (riven  him  by  contract, 
cannot  be  assigned  or  transferred  to  a  third 
party,  in  the  absence  of  an  express  stipalation  to 
that  effect. 

8«  An  af^reement  by  a  retirinar  partner 
that  he  will  not  eng^ase  in  •<«*<io*» 
bnainesa  so  long  as  the  other  partner  shall  con- 
tinue therein  terminates  when  the  latter  forms  a 
corporation  and  assigns  to  it  all  the  rights  and 
business  of  the  old  firm. 

8.  An  ii^nnction  agrainst  the  nse  of  a 
name  may  be  granted  m  favor  of  one  who  has 
the  exclusive  right  thereto,  although  no  damage 
is  alleged. 

4.  An  assignment  to  a  corporation  of 
the  right  to  use  the  name  of  a  retiring 
partner  cannot  be  made  by  the  partner  con- 
tinuing the  business  under  a  contract  by  which 
he  Is  entitled  to  continue  the  use  of  the  name  of 
the  retiring  partner  "in  the  style  of  the  firm." 

Note.— For  name  as  part  of  goodwill  of  busi- 
ness, see  note  to  Vonderbank  v.  Schmitt  (La.)  16  L. 
R.  A.  462;  also  Snyder  Mig.  Co.  v.  Snyder  (Ohio)  31 
L.  R.  A.  667;  Chas.  S.  Higgins  Ck>.  y.  HIggins  Soap 
Co.  (N.  Y.)27L.R.  A.  42:  Fish  Bros.  Wagon  Co.  v. 
Fish(Wi8.)lttL.R.A.  463. 
46  L.  R.  A. 


although  the  corporation  Is  formed  by  him  and 
others  to  continue  the  same  buslnees. 

(April  1, 1806.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  Baltimore  City  in 
favor  of  plaintiffs  in  an  action  brought  to  en- 
join defendant  from  usinsr  the  name  Rivers  as 
part  of  lis  corporate  name.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Fisher,  Pollard  ft 
Baeby*  and  Frank  Gosnell,  for  appellant: 

The  grant  is  without  reservation  or  restric- 
tion. By  it  Rivers  conveyed  to  Bagby  ab- 
solutely every  interest  he  could  possibly  claim 
in  the  assets,  goodwill,  and  business  rights 
of  the  firm,  including  the  name  "Bagby  & 
Rivers." 

17  Am.  &  Eng.  Enc.  Law,  p.  1190;  1  Lind- 
ley,  Partn.  5th  ed.  pp.  444,  445;  Churion  v. 
Douglas,  1  Johns.  V.  C.  (Eng.)  189;  Trego  v. 
Eunt[l^m'\  A.  C.  7;  Brown  v.  Dennwm,  15 
App.  Div.  625;  Browne.  Trade  Marks,  t*  524; 
Levy  V.  Walker,  L.  R.  IQ  Ch.  Div.  436;  Bank 
of  Tomah  v.  Warren,  94  Wis.  151;  Castceil  y. 
Hazard,  121  N.  Y.  484;  Snyder  Mfg.  Go,  v. 
Snyd&r,  54  Ohio  St.  87.  81  L.  R.  A.  667;  Brass 
iStlron  Works  Co.  v.  Payne,  50  Ohio  St.  115, 19 
L.  R.  A.  82. 

The  fact  that  the  transfer  has  been  made  to 
a  corporation  is  immaterial. 

Monarch  v.  Rosenfeld,  19  Ky.  L.  Rep  14; 
Chattanooga  Medicine  Co,  v.  Thedjord,  30  U. 
8.  App.  85,  66  Fed,  Rep.  544, 14  C.  C.  A.  101. 

The  use  of  any  particular  name  by  a  cor- 
poration will  not  be  enjoined  unless  it  be 
clearly  proved  that  the  complainant  will  suf- 
fer injury. 

Cook,  Stock  &  Stockholders,  note  1,  g  699. 
p.  1014;  Drummond  Toha4xo  Co,  v,  RandU,  114 
111.  4\^' London  dfe  P.  Law  Assur,  8oe.  v.  Lon- 
don <fe  P,  Joint  Stock  Life  Ins.  Co.  11  Jur.  9SS; 
Holmes,  B.  dt  H.  y.  Holmes,  B.  dk  A,  ^fg.  Co. 
87  Conn.  278,  9  Am.  Rep.  824. 

It  must  be  shown  to  the  satisfaction  of  the 
court  that  irreparable  injury  is  threatened. 

Robertson  v.  Berry,  50  Md.  597,  38  Am.  Rep. 
828;  Parlett  v.  Quggenheimer,  67  Md.  542; 
Stonebraker  v.  Stonebraker,  38  Md.  252. 

No  tradename  or  trademark  case  is  reported, 
in  which  an  injunction  was  granted,  unless 
the  evidence  clearly  showed  that  confusion  of 
names  was  likely  to  result  and  consequently 
irreparable  injury  be  done  the  plaintiff.  Id 
these  cases,  as  in  others,  the  burden  of  proof 
is  on  the  plaintiff. 

Richnrdson  d  B.  Co.  v.  Richardson  <fe  M.  Co. 
27  N.  Y.  S.  R.  808;  Hygeia  Water  Ice  Co.  v. 
iVVw  Fork  Hygeia  Ice  Go.  140  N.  Y.  94;  Drum- 
mond Tobacco  Go.  v.  Ra?idle,  114  111  412; 
Holmes,  B.  eft  //.  v.  Holmes^  B,  <fe  A.  Mfg.  O: 
87  Conn.  278;  Thorneloe  v.  HUl  [1894]  1  Ch. 
574;  McOoican  Bros.  Pump  dt  Mack.  Co.  y.  Mc- 
Gowan,  2  Cin.  Sup.  Ci.  Rep.  317. 

Upon  every  principle  of  honesty  and  fair 
dealing,  Rivers  is  estopped  from  claiming  that 
the  appellant  has  no  right  to  the  name  'Ewghv 
&  Rivers." 

Clark  Thread  Co.  v.  Armitage,  46  U.  S.  App. 
62,  74  Fed.  Rep.  936,  21  C.  C.  A.  178. 

The  cross  bill  was  filed  to  enjoin  Rivers  from 
violating  his  coyenant  not  to  resume  the  furni- 
ture business  in  Baltimore  city,  as  such  a  cove- 
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nant  is  a  coDstituent  part  or  attendant  of  the  I 
goodwill,  and  the  appellant,   having  bought 
Bagb^'s  business  and  the  goodwill,  now  has 
the  right  to  enforce  the  covenant  as  his  suc- 
cessor. 

Guerand  v.  DandeUt,  82  Md.  561,  8  Am. 
Rep.  164;  Atkym  v.  Kinnier,  4  Exch.  776; 
Greenhood,  Pub.  Pol.  733;  Jacoby  v.  WJiitmore, 
49  L.  T.  N.  8  885;  Palmer  v.  Toms,  96  Wis. 
367;  Diamond  Match  Co,  v.  Boeher,  106  N.  Y. 
473.  60  Am.  Rep.  4U;  Hedge  v.  Lowe,  47  Iowa, 
137. 

Nor  can  Rivers  (shield  himself  behind  his 
corporation. 

3  High,  Inj.  §  1172;  Beal  v.  Chase,  31  Mich. 
490;  Kramer  v.  Old,  119  N.  C.  1,  34  L  R.  A. 
889;  Emery  v.  Bradley,  88  Me.  857;  Trego  v. 
Hunt  [1896]  A.  C.  7. 

Rivers'  corporation  bearing  his  name, 
coupled  with  the  fact  that  it  carries  on  busi- 
ness at  tbe  former  location  ofBagby  &  Rivers, 
is  misleading  to  the  public. 

Jdyers  v.  Kalamazoo  Buggy  Co.  54  Mich.  215. 
52  Am.  Rep.  811;  Holmes,  B.  d  H.  v.  Holmes, 
B.  <£  A,  Mfg,  Co,  87  Conn.  278,  9  Am.  Rep. 
324. 

Whether  or  not  Bagby  is  in  business  can  be 
shown  by  considering  the  question,  Under 
what  circumstances  would  Rivers  be  violating 
his  covenant,  if  Ba|i:by  had  made  no  change  in 
the  form  of  his  business?  If  one  is  a  promoter 
of  a  corporation,  and  a  stockholder  therein,  he 
is  violating  a  covenant  not  to  engage  in  busi- 
ness. 

Beal  V.  CJiase,  31  Mich.  490;  Emery  v.  Brad- 
ley, 88  Me.  857;  Kramer  v.  Old,  119  K.  C.  1, 
34  L.  R.  A.  889. 

Messrs.  Cans  ft  Hajnan  and  Sapping^- 
ton  ft  Riverst  for  appellee: 

An  assignment  of  the  goodwill  alone  does 
not  carry  with  it  the  right  to  use  the  firm  name 
of  the  assignor. 

Williams  v.  Farrand,  88  Mich.  488,  14  L. 
R.  A.  161;  Howe  v.  Searing,  6  Bosw.  854;  Par- 
sons, Partn.  §  182,  note. 

Rivers  covenants  that  he  will  not  go  into  the 
furniture  business  "so  long  as  said  Bagby  con- 
tinues said  business."  He  does  not  covenant 
that  he  will  never  thereafter  go  into  the  busi- 
ness, or  "at  any  time  thereafter,"  as  in  Over- 
and  V.  DandeUt,  32  Md.  564,  8  Am.  Rep.  164. 

Bagby  as  long  as  he  conducted  the  business 
was  to  use  tbe  firm  name,  and  during  that  time 
Rivers  was  not  to  compete  with  him,  but  when 
Bagby  ceased  individually  to  conduct  the  busi- 
ness as  his  own.  then  his  right  to  use  the  name 
of  Rivers  ceased,  and  Rivers  was  allowed  to 
enter  the  field  in  his  own  name. 

Horton  Mfg.  Co.  v.  Horton  Mfg.  Co,  18  Fed. 
Rep.  816;  Holmes,  B.  <fe  H.  v.  Hol?ncs,  B.  d  A, 
Mfg.  Co,  37  Conn.  278,  9  Am.  Rep.  324;  Mc- 
Oovcan  Bros.  Pump  d  Mach.  Co.  v.  McUowan,  2 
Cin.  Sup.  Ct.  Rep.  313,  Affirmed,  22  Ohio  St. 
370;  Brown  Chemical  Co.  v.  Meyer,  139  U.  S. 
544, 85  L  ed.  249. 

One  who  is  in  business,  and  uses  his  name 
in  connection  with  that  business,  may  restrain 
the  use  of  bis  name  in  a  similar  business  by 
one  who  has  no  right  from  him  so  to  use  it. 

McOowan  Bros,  Pump  d  Mach.  Co.  v.  Mc- 
Ooican,  2  Cin.  Sup.  Ct.  Rep.  d20;Williams  v. 
Farrand,  88  Mich.  478,  14  L.  R.  A.  161:  Hoh- 
ner  v.  OraU,  52  Fed.  Rep.  871;  Browne,  Trade- 
40L.R.A* 


marks.  §^  524  et  seq.;  2  Beach,  Inj.  §  760; 
Landreth  v.  Landreth,  22  Fed.  Rep.  41;  Holmes, 
B.  dH.  V.  Holmes,  B.  d  A.  Mfg.  Co.  37  Conn. 
295,  9  Am.  Rep.  824. 

In  the  sale  of  a  goodwill  the  vendor  may 
not  be  legally  restrained  from  soliciting  cus- 
tomers. 

Williams  v.  Farrand,  88  Mich.  488,  14  L. 
R.  A.  161;  CoUrell  v.  BaJbcock  Printing  Press 
Mfg.  Co.  54  Conn.  122. 

Briscoe,  J.,  delivered  the  opinion  of  lh& 
court; 

This  was  a  bill  in  equity  filed  on  tbe  22d  of 
April,  1897,  Id  the  circuit  court  of  Baltimore 
city,  by  the  plaintiff  Arthur  D.  Rivers,  for  an 
injunction  to  enjoin  the  defendant,  the  Bagby 
&  Rivers  Company  of  Baltimore  city  (a  cor- 
poration), from  using  the  name  Rivers  as  a  part 
of  its  corporate  title.  Subsequently,  on  the 
18th  of  August,  1897,  a  cross  bill  was  filed  by 
the  defendant  corporation  agaiost  the  plaintiff 
Rivers,  and  tbe  Rivers  Furniture  Companv,  to 
restrain  Rivers  from  conducting  the  furniture 
business  in  the  city  of  Baltimore,  either  in  bis 
own  name  or  in  the  name  of  the  Rivers  Furni- 
ture Company,  and,  further,  to  enjoin  the  Riv- 
ers Furniture  Company  from  using  the  name 
Rivers  as  a  part  of  its  title  in  the  conduct  of 
the  furniture  manufacturing  business.  The 
facts  of  the  case  are  substantially  as  follows: 
The  plaintiff  Rivers  and  Charles  T.  Bagby 
had  been  for  many  years  engaged  in  the  man- 
ufacture and  sale  of  furniture  in  Baltimore 
city,  under  the  firm  name  and  style  of  Bagby 
&  Rivers.  On  the  1st  of  January,  1894,  the 
copartnership  existing  between  the  members 
of  this  firm  was  dissolved  by  mutual  agree- 
ment The  articles  of  dissolution  were  evi- 
denced by  a  written  agreement  and  a  memo- 
randum of  sale.  By  the  express  terms  of  the 
agreement  it  is  provided  that  Bagby  shall  have 
and  own  in  his  own  right,  free  and  clear  of 
any  interest  or  claim  of  Rivers,  all  tbe  stock, 
furniture,  etc.,  in  the  factory  and  warehouse 
owned  by  the  firm;  and,  in  addition  thereto, 
the  goodwill  of  the  firm,  and  all  business 
rights  thereto  belonging.  And  it  further  pro- 
vides that  "the  said  Rivers  hereby  agrees  and 
covenants  that  he  will  permit  the  said  Bagby 
to  continue  the  use  of  his  name  in  the  style  of 
said  firm;  provided,  however,  it  be  so  used, 
after  such  necessary  legal  notice  to  be  given 
by  the  said  Bagby,  as  not  to  make  the  said 
Rivers  liable  for  or  chargeable  with  any  of  the 
debts  or  contracts  of  said  business  as  hereafter 
to  be  conducted  by  said  Bagby."  "And  the 
said  Rivers  agrees  and  covenants  that  he  will 
not  engage  in  the  manufacture  of  furniture  in 
the  city  of  Baltimore  so  long  as  the  said  Bagby 
shall  continue  said  business.  And  in  the  mem- 
orandum of  sale,  which  was  executed  by  Riv- 
ers on  the  same  day  of  the  agreement  of  dis- 
solution, it  is  further  provided  that,  in  addition 
to  the  assignment  of  the  stock  of  goods,  etc., 
the  goodwill  of  the  firm,  and  all  business  rights 
thereto  belonging  or  any  wise  appertaining, 
shall  be  sold  to  Charles  T.  Bagby;  it  being 
the  intention  of  said  Rivers  to  sell  to  Bagby 
his  entire  interest  in  the  business  as  now  con- 
ducted by  said  firm."  It  further  appears  that 
Bagby  continued  to  carry  on  the  furniture  busi- 
ness, under  the  firm  name  of  Bagby  &  Rivers, 
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until  March  16,  1807,  when  be  and  others 
formed  a  corporation  under  the  ^neral  laws 
of  this  state,  called  the  *'Bagby  &  Rivers  Com- 
pany of  Baltimore."  He  then  assigned  and 
transferred  the  business  of  Bagby  &  Rivers 
to  this  new  company,  and  continued  to  carry 
on  the  furniture  business  under  the  name  and 
style  of  the  Bagby  &  Rivers  Company.  On 
July  7,  1897,  the  plaintiff  Arthur  D.  Rivers 
formed  a  corporation,  called  the  "Rivers  Fur- 
niture  Company  of  Baltimore  City,"  and  has 
been  since  that  date  conducting  the  furniture 
business;  and  from  a  decree  enjoining  the  de- 
fendant, Bagby  &  Rivers  Company,  from 
using  the  name  Rivers,  and  dismissing  the  ap- 
pellant's cross  bill,  this  appeal  has  been  taken. 
There  can  be  no  question,  it  seems  to  us,  that 
under  a  proper  construction  of  the  articles  of 
dissolution  between  the  parties  and  the  mem- 
orandum of  sale  signed  in  execution  of  this 
agreement,  the  right  to  use  the  name  Bagby 
<&'  Rivers  was  conferred  upon  Bagby  so 
Ions  as  he  continued  the  business  in  the  style 
of  tne  old  firm.  This  was  clearly  the  inteu- 
tion  of  the  parties,  as  will  appear  from  the 
language  of  the  agreement  itself,  which  is: 
"ASd  the  said  Rivers  hereby  agrees  and  cov- 
enants that  he  will  permit  the  said  Bagby  to 
continue  the  use  of  his  name  in  the  style  of  said 
firm;  provided,  however,  it  be  so  used,  after 
such  necessary  legal  notice  to  be  given  by  said 
Bagby,  as  not  to  make  the  said  Rivers  liable  for 
or  chargeable  with  any  of  the  debts  or  con- 
tracts of  said  business  as  hereafter  to  be  con- 
ducted by  said  Bagby."  But  the  appellants 
contend  they  not  only  had  a  right  to  the  use  of 
the  name  of  Bagby  &  Rivers  so  long  as  the 
old  firm  existed,  but  they  had  the  right  to 
legally  assign  the  name  Rivers  to  the  corpora- 
tion Bagby  &  Rivers  Company. 

This  brings  us  to  the  main  question  in  the 
case,  and  that  is,  as  was  stated  by  the  court  be- 
low. Has  a  continuing  partner  who  has  ac- 
quired the  right  to  use  the  name  of  a  retiring 
Eartner,  either  by  a  ^rant  in  express  terms  or 
y  legal  inference  arising  from  the  purchase  of 
the  goodwill  of  the  old  firm,  the  right  to  as- 
sign the  use  of  the  retiring  partner's  name  to  a 
corporation  formed  for  the  purpose  of  contin- 
uing the  same  business?  We  are  of  the  opin- 
ion, after  a  careful  examination,  that  the  con- 
tention of  the  appellant  in  respect  to  the 
assignability  of  the  rights  under  this  contract 
cannot  be  sustained,  either  from  the  intention 
of  the  parties  as  manifested  by  the  agreement 
itself,  or  by  the  law  applicable  to  the  case.  In 
the  case  of  Arkansas  Valley  Smelting  Co.  v. 
Belden  Min,  Co.  127  U.  S.  387,  82  L.  ed.  248. 
Mr.  Justice  Gray,  in  delivering  the  opinion  of 
the  supreme  court,  says:  "Everyone  has  a 
right  to  select  and  determine  with  whom  he 
will  contract,  and  cannot  have  another  person 
thrust  upon  him  without  his  consent.  In  the 
familiar  phrase  of  Lord  Denman,  'You  have 
the  right  to  the  benefit  you  anticipate  from  the 
character,  credit,  and  substance  of  the  party 
with  whom  you  contract' "  And  in  that  case 
the  court  adopts  the  rule  laid  down  by  Pollock, 
Contr.  425:  **Rights  arising  out  of  contract 
cannot  be  transferred  if  they  are  coupled  with 
liabilities,  or  if  they  involve  a  relation  of  per 
sonal  confidence  such  that  the  party  whose 
agreement  conferred  those  rights  must  have  in- 
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tended  them  to  be  exeroised  only  by  him  in 
whom  he  actually  confided."  In  the  case  of 
Htrrton  Mfg,  Co,  v.  Barton  Mfg.  Co.  18  Fed. 
Rep.  817,  a  case  involving  the  same  question 
as  is  here  presented,  the  court  said:  "There 
is  certainly  no  authority  ...  for  the  prop- 
osition that  a  partnership  whose  name  con- 
sists in  whole  or  in  part  of  the  name  of  a  per- 
son who  is  not  a  member  of  the  firm  can,  with- 
out the  consent  of  the  owner,  transfer  the 
right  to  another  company  or  corporation  to 
make  a  like  use  of  such  name.  A  man  might 
willingly  forego  the  use  of  his  name  in  favor 
of  an  ordinary  partnership,  which,  whether 
limited  or  not  to  a  definite  term  of  existence, 
is  liable,  upon  many  contingencies,  to  come 
to  an  end;  but  from  such  a  grant  there 
could  not  reasonably  be  inferred  an  intention 
to  authorize  a  transfer  or  assignment  to  other 
companies  or  corporations,  whereby  th^  owner 
might  be  perpetually  deprived  of  the  control 
of  his  own  name."  We  will  not  stop  to  dis- 
tinguish the  many  cases  upon  this  question, 
because  it  woula  extend  Uiis  opinion  to  an 
unusual  length,  but  will  simply  state  the  con- 
clusion reached  by  the  courts  on  the  subject. 
It  is  this:  Where  the  contract  is  for  the  sale  of 
or  the  right  to  use  a  fictitious  name,  or  a  trade- 
name, or  a  trademark,  or  a  corporate  name, 
though  composed  of  Individual  names,  or 
where  the  goodwill  of-  a  business  includes  the 
right  to  use  names  of  that  character,  then  such 
right  is  assignable  by  the  purchaser  and  fol- 
lows the  business.  But  where  the  contract 
merely  gives  to  one  person  the  right  to  use 
the  name  of  another,  as  in  this  case,  such 
right  is  persona],  and,  in  the  absence  of  an 
express  stipulation,  cannot  be  assigned  or 
transferred  by  the  purchaser  to  a  third  party. 
In  this  case  it  >was  stipulated  that  Bagby 
should  have  the  right  to  continue  the  business 
under  the  old  name  of  Bagby  &  Rivers.  It 
was  not  agreed  that  Bagby  and  his  execu- 
tors, administrators,  or  assigns,  or  a  corpora- 
tion, should  use  it;  but,  in  the  language  of 
the  contract,  "he  will  permit  the  said  Bagby 
to  continue  the  use  of  his  name  in  the  style  of 
the  firm."  If  more  had  been  desired  it  should 
have  been  agreed  upon  and  expressed  in  the 
contract.  This  court  cannot  infer  from  the 
language  used  that  Bagby  was  entitled  to  trans- 
fer to  li  corporation  the  right  which  Rivers 
had  conferred  upon  him  personally.  On  the 
contrary,  we  think  the  meaning  of  the  con- 
tract between  the  parties  is  that,  so  long  as 
Bagby  continued  to  conduct  the  business  in 
the  firm  name  of  Bagby  &  Rivers,  he  had  the 
right  to  use  the  name  Rivers,  but  when  this 
stopped  the  right  to  use  the  name  of  Rivers 
also  ceased. 

We  come,  then,  to  the  second  proposition 
relied  upon  by  the  appellants,  and  that  is  The 
right  of  the  appllees  to  an  injunction.  This 
is  resisted  upon  the  ground  that  no  damage 
has  been  alleged  and  no  injunction  will  lie  un- 
less injury  has  been  shown.  In  the  case  of 
Plant  Seed  Co.  v.  Michel  Plant  <fc  Seed  Co.  it  is 
said  that  when  a  person  or  business  corpora- 
tion has  assumed  the  name  of  some  other  firm 
or  corporation  in  the  same  line  of  business,  or 
has  adopted  a  name  which  so  closely  resem- 
bles that  of  a  business  rival  previously  estab- 
lished that  the  business  of  the  latter  is  liable  to 
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be  diverted,  and  the  public  deceived  on  ac- 
count of  it,  it  has  always  been  recognized  as 
within  the  power  or  jurisdiction  of  a  court  of 
equity  to  restrain  such  person  or  new  company 
from  conducting  business  under  the  name  as- 
sumed to  the  detriment  of  the  older  company. 
And  in  Du  Boulay  v.  Du  Baulay,  L.  R.  2  P.  C. 
441,  this  question  is  thus  determined:  *'In 
this  country  we  do  not  recognize  the  absolute 
right  of  a  person  to  a  particular  name  to  the 
extent  of  entitling  him  to  prevent  the  assump- 
tion of  that  name  by  a  stranger.  The  right 
to  the  exclusive  use  of  a  name  in  connection 
with  a  trade  or  business  is  familiar  to  our  law; 
«nd  any  person  using  that  name  after  a  rela- 
tive right  of  this  description  has  been  acquired 
by  another,  is  considered  to  have  been  guilty 
oi  a  fraud,  or,  at  least,  of  an  invasion  of  an- 
other's right,  and  renders  himself  liable  to  an 
action,  or  he  may  be  restrained  from  the  use 
of  the  name  by  injunction."  And  to  the  like 
effect  are  the  cases  of  McOowan  Bros.  Pump  d 
Mnch,  Co.  V.  MeOowan,  2  Cin.  Sup.  Ct.  Hep. 
320:  Williams  v.  Farrand,  88  Mich.  478,  14 
L.  R.  A.  101 :  Hohner  v.  Graiz,  52  Fed.  Rep. 
871;  Landreth  v.  LandretJi,  22  Fed.  Rep.  41; 
Holmes,  B.  d  H.  v.  H<dmes,  B.  db  A.  Mfg.  Co. 
87  Conn.  295,  9  Am.  Rep.  824:  2  Beach,  Inj. 
iS  760;  Brown  Chemical  Oo.  v.  Meyer,  189  U.  a. 
M4.*35  L.  ed.  249.  There  was  no  error,  then, 
in  the  decree  enjoining  the  Bagby  &  Rivers 
Company  from  using  the  name  Rivers  as  part 
of  the  corporate  name  of  the  corporation. 


The  remaining  contention  urged  by  the  ap- 
pellant arises  under  the  cross  bill,  which  was 
dismissed  by  the  court  below,  and  Involves  a 
construction  of  that  part  of  the  agreement 
which  reads:  "And  the  said  Rivers  agrees  and 
covenants  that  he  will  not  engage  in  the  manu- 
facture of  furniture  so  long  as  said  Bagby  shall 
continue  said  business."  It  is  clear,  we  think, 
according  to  the  meaning  of  this  part  of  the 
contract,  that  when  Bagby  formed  a  corpora- 
tion, assigned  to  it  all  the  rights  of  the  old 
firm,  and  ceased  to  do  business  as  Bagby  & 
Rivers,  he  was  not  conducting  and  continuing 
the  old  business,  and  that  Rivers  was  entitled 
to  resume  the  furniture  business  himself.  We 
fully  agree  with  the  learned  court  below  when 
it  says  that,  under  the  provisions  of  the  con- 
tract, Rivers  has  a  full  right  to  engage  in  the 


business  if  Bagby  quits  it;  and  I  do  not  see 
how  it  can  well  be  contended  that  if  Bagbv 
abandons  the  business  himself  as  an  individ- 


ual, and  transfers  all  his  rights  to  the  defend- 
ant corporation,  assuming  to  assign  to  it  also 
the  late  firm  name,  that  Bagby  can  still  be 
considered  as  conducting  a  business  which  is 
absolutely  that  of  the  corporation  to  which  he 
has  transferred  it.  It  is  no  longer  Bagby  who 
is  doing  the  business,  but  the  corporation, 
no  matter  if  he  does  have  an  interest  in  tbe 
latter.  For  these  reasons  the  decree  will  be 
affirmed. 

Decree  aprmed,  with  costs. 


WISCONSIN  SUPREME  COURT. 


City  of  MADISON,  AppU, 
C.  M.  MAYERS  et  al,  BespU. 
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!•  A  street  indie&ted  on  anaaeient  plat 
may  be  held  to  have  been  dedicated  to 


tbe  public  for  its  entire  width,  altbou^^h  as  found 
it  does  not  exactly  correspood  to  tbe  calls  on  tbe 
plat,  if  from  ancient  fences  and  buildingrs  it  ap- 
pears that  the  street  found  was  a  practical  con- 
struction of  the  plat. 
8.  One  Bide  line  of  a  street  as  dedicated 
to  the  public  will  not  be  affected  by  a  change 
in  the  other  line  by  widening  one  part  of  the 
street  and  narrowing  another  part. 


NOTB.— RiflrW  to  erect  wharves. 

If  the  right  of  the  riparian  owner  to  have  access 
to  navigable  water  exists,  so  that  the  state  cannot 
place  a  wharf  in  front  of  bis  property  without  bis 
permission,  as  is  the  general  rule  (ante^  608)  then  it 
is  to  the  interest  of  the  public,  as  well  as  to  hie  own, 
that  he  should  have  the  right  to  make  wharves  so 
Jong  as  he  does  not  interfere  with  the  general 
right  of  navigation.  And  this  seems  to  be  the  rule 
which  has  been  generally  followed.  Some  of  the 
courts  have  gone  so  far  as  to  hold  that  the  right  of 
access  includes  the  right  to  connect  with  the  point 
of  navigability. 

The  rule  in  England. 

In  Bngland  there  were  several  adverse  rights  to 
be  considered  in  determining  whether  or  not  a 
riparian  owner  had  a  right  to  construct  a  wharf. 

First,  there  was  the  navigator^s  right  to  land  his 
goods,  with  which  a  toll  wharf  interfered.  This 
was  settled  In  favor  of  tbe  riparian  owner  in  Lord 
Hale*s  time,  for  he  states  that  a  man  for  his  own 
private  advantage  may.  in  a  port  town,  set  up  a 
wharf  or  crane.  Hale,  De  Portibus  Maris,  chap.  6. 
His  comment  is  that  he  is  merely  making  use  of 
what  is  hj8  own. 

Second,  there  was  the  King's  jw  privatum  In  the 
soil  covered  by  water.  This  right  could  not  be  in- 
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vaded  by  the  subject,  and  any  attempt  to  do  so  was 
a  purpresture,  the  effect  of  which  was  that  the 
structure  might  be  destroyed  or  seized  by  the 
King. 

An  information  in  equity  will  lie  to  abate  a  wharf 
which  has  been  erected  over  the  King's  land  with- 
out right.    Atty.  Qen.  v.  Richards,  2  Anstr.  603. 

If  an  erection  in  the  river  is  a  purpresture  it  will 
be  atMited,  although  it  was  made  by  leave  of  the 
high  admiral  and  was  no  damage  to  shipping. 
Atty.  Gen.  v.  Philpot,  cited  in  2  Anstr.  607. 

A  wharf  erected  below  low- water  mark  belongs 
to  the  King.    Johnson  v.  Barret,  Aleyn,  10. 

Third,  there  was  the^  imblicum,  which  was  the 
right  to  have  the  water  kept  free  from  obstruc- 
tions for  the  purpose  of  navigation.  An  interfer- 
ence with  this  right  was  a  nuisance,  and  would  be 
abated  as  such. 

In  Atty.  Gton.  v.  Johnson,  2  Wils.  Cb.  87,  where 
an  injunction  was  sought  to  restrain  the  building 
of  a  pier  in  the  Thames,  the  defendant  claimed  tbe 
right  under  license  from  the  city  of  London,  and 
the  chancellor  said  whether  the  soil  between  high 
and  low  water  mark  is  the  King's  or  has  been 
granted  by  the  Crown  to  tbe  city  of  London,  or 
whether  a  mere  right  of  conservancy  has  been 
granted  to  the  city,  it  is  quite  clear  that  it  cannot 
be  used  as  a  nuisance  to  the  King's  subjects. 
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8.  Mere  nonuser  of  a  portion  of  the 
width  of  a  street  will  Dot  work  an  abandon* 
ment  of  the  public  rights  therein. 

4.  A  city  may  maintain  an  action  to  en- 
join abutting^  owners  from  removinfr  mate- 
rials from  the  unused  part  at  the  side  of  a  street, 
which  will  make  the  opening  of  the  street  to  its 
entire  width  more  difficult. 

5.  The  indication  of  a  block  upon  a  plat 
between  a  highway  and  a  lake  must  give  way  if 
when  the  highway  is  located  no  land  is  left  be- 
tween it  and  the  lake  shore. 

6.  Charter  power  to  make  g^eneral  po- 
lice reg^olations  for  the  benefit  of  trade  and 
commerce,  and  to  provide  for  the  abatement  and 
removal  of  nuisances,  will  not  authorize  a  city 


to  maintain  a  suit  to  enjoin  the  filling  up  of  a 
lake  shore  along,  but  outside,  the  limits  of  a  pub- 
lic street. 
7«  Owners  of  land  abutting  on  a  lake» 

the  title  to  which  is  in  the  state,  have  the  right 
to  construct  in  the  shoal  water  proper  wharves 
and  piers  in  aid  of  navigation,  but  not  obstruct- 
ing it,  far  enough  to  reach  water  navigable  for 
such  boats  as  are  in  use. 

(November  Ift,  1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
■  the  Circuit  Court  for  Dane  County  in 
favor  of  defendants  in  a  suit  brought  to  enjoin 
the  depositing  of  boulders  and  earth  in  the 
shallow  waters  of  Lake  Monona.     Reversed. 


Neither  the  Crown  itself  nor  its  grantee  can  use  its 
title  in  that  manner. 

A  building  placed  so  near  the  water  of  a  port  as 
to  interfere  with  mariners  in  working  their  boats 
in  and  out  will  be  abated.  Bristol  v.  Morgan,  11 
Car.  I.  fol.  a08.  cited  in  Hale,  de  Portlbus  Maris, 
chap.  6,  Hargrave  Law  Tracts,  p.  81. 

Tbe  tide  way  of  a  river  cannot  be  interrupted  by 
a  wharf  in  its  shallowest  part,  unless  there  has 
been  an  antecedent  execution  of  a  writ  of  ad  quod 
damnum.  Atty.  Gen.  v.  Brlttaln,  cited  in  6  Barn.  & 
C.679. 

In  Atty.  G^n.  v.  Conservators  of  the  Thames,  1 
Hem.  &  M.  24,8  Jur.  N.  8. 1208,  U  Week.  Hep.  168,  it 
is  said  that  it  cannot  be  denied  that  any  pier  or 
other  projection  into  a  navigable  river  is  a  nuis- 
ance. * 

An  occupation  of  3  feet  out  of  60  of  the  bed  of  a 
river  is  an  obstruction  to  navigation  which  a  pub- 
lic authority  having  power  to  remove  obstructions 
may  proceed  to  remove.  Atty.  (Jen.  y.  Terry,  L. 
K.9Cta.  426,  80  L.  T.N.  8. 215,  22  Week.  Rep.  305. 
The  master  of  tbe  rolls  said  in  that  case,  that  when 
the  title  was  in  the  King  the  riparian  owner  had 
no  right  to  put  a  stick  in  the  soil,  and  that  in  case 
he  owned  the  soil  he  could  not  make  a  structure 
which  would  be  a  nuisance  to  navigation. 

A  corporation  which  is  the  conservator  of  a  river 
and  owner  of  the  soil  t)etween  high  and  low  water 
mark  cannot  authorize  the  erection  of  a  wharf 
there  which  produces  inconvenience  to  the  public 
in  the  use  of  the  river  for  the  purposes  of  naviga- 
tion. One  who  undertakes  to  make  a  change  in  a 
public  highway  should  proceed  before  tbe  sheriff 
in  order  to  ascertain  whether  or  not  a  change  will 
operate  to  the  prejudice  of  the  public.  Rex  v. 
Lord  Grosvenor,  2  Stark.  511. 

In  Lyon  v.  Fishmongers*  Co.  L.  R.  1  App.  Cas. 
662,  46  L.  J.  Ch.  N.  8.  68,  85  L.  T.  N.  S.  6e»,  26  Week. 
Rep.  165,  the  lord  chancellor,  in  speaking  of  a  li- 
cense by  the  conservators  of  the  river  to  a  prop- 
erty owner  to  fill  in  the  bank  in  front  of  his  prop- 
erty, says  that  it  has  a  power  of  granting  to  in* 
dividuals,  upon  a  money  payment,  the  privilege  of 
doing  what  the  owners  could  not  do  in  a  navigable 
river,  of  pushing  out  an  embankment  or  wharf  in 
front  of  their  land  into  the  bed  of  the  river. 

In  one  case  the  rule  was  attempted  to  be  estab- 
lished tbat  if  the  general  bene&tto  navigation  was 
greater  because  of  tbe  structure  than  the  loss  by 
reason  of  tbe  straightening  of  the  channel  it  would 
not  be  a  nuisance. 

Thus,  where  a  staith  erected  by  a  person  for  his 
own  use  in  loading  coal  was  afterwards  made  sub- 
ject to  public  use,  it  was  held  tbat  if  reasonable 
space  was  left  for  navigation,  and  the  public  bene- 
fit resulting  from  tbe  erection  countervailed  the 
prejudice  to  the  rigbts  of  individuals  in  having  the 
exercise  of  their  rights  of  passage  narrowed,  there 
could  be  no  conviction  under  an  indictment  for  a 
nuisance.  But  Lord  Tenterden,  dissenting.said  that 
the  question  of  benefit  to  tbe  public  could  not  be 
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taken  into  consideration,  the  question  being 
whether  or  not  the  navigation  and  passage  of 
vessels  on  this  public  river  was  injured  by  these 
erections.  Rex  v.  Russell,  6  Bam.  &  C.  566.  9  DowL 
&  R.  566. 

That  distinction  did  not  prevail. 

A  wharf  Is  a  nuisance  if  it  occasions  any  hin- 
drance or  impediment  whatever  to  the  navigation 
of  the  river  by  any  obstruction  of  vessels  or  boats. 
And  the  circumstance  that  a  benefit  results  to  gen- 
eral navigation  from  it  is  immaterial.  Reg.  v. 
Randall,  Car.  &  M.  496. 

In  King  V.  Ward,4  Ad.  &  EL 884,  1  H.  &  W.  708,  6 
Nev.  ft  M.  88.  a  causeway  connecting  with  a  wharf 
was  held  to  be  a  nuisance,  the  oourt  holding  that 
the  fact  tbat  it  was  also  a  benefit  to  navigation  was 
not  sufficient  defense  to  cbe  indictment. 

Fourth,  there  was  the  right  against  other  individ- 
uals; and  it  has  been  generally  held  tbat  private 
individuals  could  maintain  an  action  for  a  pub- 
lic nuisance  only  when  they  were  peculiarly  in- 
jured. 

A  person  who  is  not  injured  by  the  erection  of  a 
wharf  cannot  maintain  an  action  for  its  abatemenL 
Brown  v.  Gugy,  10  Jur.  N.  8. 525,  2  Mooi«,  P.  C.  C. 
N.  8.  34],  10  L.  T.  N.  8.  45, 12  Week.  Rep.  482. 

But  a  riparian  proprietor  on  a  tidal  river,  al- 
though he  owns  the  soil,  cannot  erect  there  a  pier 
for  the  purpose  of  protecting  his  bank  if  tbe  re- 
sult is  to  damage  the  bank  of  the  opposite  riparian 
proprietor.  Atty.  Gen.  v.  Earl  Lonsdale,  L.  R.  7 
Bq.  877.  38  L.  J.  Ch.  N.  8.  836,  20  L.  T.  N.  S.  64, 17 
Week.  Rep.  219. 

Wharves  are  as  essential  to  commerce  as  is  the 
waterway  itself.  If  each  of  the  conflicting  rights 
in  the  waterway,  the  soil,  and  the  banks,  bad  been 
maintained  to  its  fullest  extent,  no  wharf  could 
have  been  builL  So,  a  compromise  was  absolutely 
necessary.  This  was  effected  by  the  King  surren- 
dering his  jus  privatum  to  the  public  (FreemaD, 
Const.  Hist.  2d  ed.  pp.  189  et  eeqX  and  the  establish- 
ment of  rules  by  which  the  public  rights  could  be 
protected  when  the  wharf  was  erected  by  the 
owner  of  the  upland. 

The  proceeding  at  English  common  law  to  obtain 
leave  to  build  a  wharf  on  the  King^s  tide  land  was 
a  writ  of  ad  quod  damnum  to  ascertain  what  injorr 
would  ensue.  Upon  the  return  of  a  favorable  ver- 
dict, the  proposed  work  was  authorised  by  tbe 
King*s  license.  Concord  Mfg.  Co.  v.  Robertson,  <K 
N.  H.  19,18L.  R.A.679. 

In  Atty.  Gen.  v.  Brittain,  cited  in  6  Bam.  &C.  579. 
the  lord  chancellor  was  of  opinion  that  the  tide 
way  of  a  river  in  the  shallow  part  of  it  could  not 
be  interrupted  by  quays  unless  there  had  been  an 
antecedent  execution  of  a  writ  of  ad  quod  dam- 
num by  a  Jury. 

The  result  of  this  seems  to  be  that  tbe  owner  of 
the  upland  may  erect  the  wbart,  but  unless  he  first 
obtains  a  writ  of  ad  quod  damnum  he  takes  all  tbe 
risk  of  his  structure  proving  a  nuisance,  and  hav- 
ing it  abated  as  such. 
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Statement  by  Cassoday,  Cb.  J.: 
Tbis  action  is  to  restrain  tbe  defendants 
from  removing  any  earth,  stone,  or  other  ma- 
terials from  the  limits  of  Spaight  street,  be- 
tween Patterson  and  Livingston  streets,  and 
to  restore  said  street  to  its  prior  condition,  and 
to  restrain  the  defendants  from  filling  in  tbe 
lake  opposite  to  or  in  front  of  said  portion  of 
«aid  street,  and  to  abate  the  nuisance  created 
by  them.  The  complaint  is  to  the  effect  that 
the  plaintiff  is  a  municipality,  and  has  control 
of  the  streets  and  siaewalks  therein;  that 
Spaight  street,  between  Patterson  and  Livings- 
ton streets  (formerly  known  as  *'Rutledge 
Street"),  lying  south  of  block  149,  is  a  regu- 
larly laid  ou^  and  platted,    traveled  street. 


being  laid  out,  platted,  and  recorded  as  66 
feet  wide;  that  the  south  line  of  said  street, 
opposite  said  block,  and  particularly  that  part 
of  said  line  opposite  lots  7,  8,  9,  and  10  in  said 
block,  as  originally  platted  and  recorded,  and 
ever  since,  has  extended  out  into  the  waters 
of  the  lake  a  distance  of  10  or  more  feet:  that 
that  portion  of  said  street  not  covered  by  tbe 
waters  of  the  lake  is  15  or  20  feet  above  tbe 
surface  of  the  waters;  that  the  traveled  por- 
tion of  the  street  is  separated  from  the  lake  by 
an  embankment  wholly  within  the  limits  of 
the  street,  and  that  the  plaintiff  has  for  sev- 
eral years  last  past  maintained  a  substantial 
sidewalk  along  the  inner  edge  of  said  embank- 
ment, and  within  the  limits  of  the  street;  that 


Whatever  may  have  been  tbe  theory  In  England 
It  would  seem  that  praotlcaJiy  the  right  to  wbarf 
out  in  front  of  hts  land  was  exercised  by  the  ripa- 
rian owner,  taking  care  not  to  interfere  injuriously 
with  the  interests  of  navigation.  Clement  v.  Bums* 
48N.  H.618. 

A  riparian  owner  may  moor  to  his  bank  a  float- 
ing wharf  and  boathouse  if  they  do  not  interfere 
with  navigation  of  the  river,  and  may  maintain  an 
action  against  a  third  person  who  causes  injury  to 
them  by  refuse  cast  into  the  stream.  Booth  v. 
Batte,  L.  B.  15  A  pp.  Gas.  18& 

Although  a  statute  does  not  expressly  authorize 
the  construction  of  a  wharf,  legislative  recognition 
of  the  right  In  subsequent  statutes  will  be  sufficient 
to  protect  the  one  building  it  from  actions  of  ad- 
Joining  lot  owners.  Btandly  v.  Perry,  2  Ont.  App. 
Rep.lO&. 

The  rule  in  thU  country. 

In  this  country  there  was  only  the  right  of  the 
riparian  owner  and  the  jus  piiblieum  to  be  consid- 
ered. In  the  early  days  the  navigable  channels 
were  In  most  cases  ample,  the  need  of  wharves  ur- 
gent, and  the  public  funds  deficient.  So,  by  com- 
mon consent,  supplemented  in  some  instances  by 
legislation,  the  riparian  owner  was  permitted  to 
erect  wharves,  and  his  right  to  do  so  was  unques- 
tioned. Necessary  regulations  were  adopted  from 
time  to  time  as  needed,  and  in  some  few  Instances 
the  right  was  denied  altogether  and  the  rule  estab- 
lished that  tbe  public  or  its  grantees  had  the  exclu- 
sive right  to  make  wharves,  and  that  there  was  no 
right  in  tbe  riparian  owner. 

Cases  reeognlzino  the  riahl  of  the  riparian  owner. 

The  doctrine  that  the  soil  under  tide  water  is  a 
private  emolument  of  the  sovereign,  and  that, with- 
out express  or  implied  license,  abutters  cannot 
build  wharres,  is  not  introduced  here  by  applying 
the  dictates  of  Justice  and  reason  to  the  situation 
of  the  American  people.  Concord  Mfg.  Co.  v. 
Bobertson,  06  N.  H.  19. 18  L.  R.  A.  679. 

In  Alexandria  &  F.  R.  Co.  v.  Faunoe,  81  Gratt 
761,  Staples,  J.,  says  it  has  been  held  in  numerous 
cases  that  tbe  owner  of  land  t)ounded  by  a  naviga- 
ble stream  has  certain  riparian  rights,  whether  his 
Title  extends  to  the  middle  of  the  stream  or  not. 
Among  these  are  free  access  to  the  navigable  part 
of  the  stream  and  a  right  to  make  a  landing, 
wharf,  or  pier. 

The  rtpartan  proprietor  upon  a  navigable  lake 
has  the'exclusive  right  of  access  to  and  from  the 
lake  in  front  of  his  land,  and  in  building  wharves 
and  piers  m  aid  of  navigation.  Delaplaine  v.  Chi- 
cago A;  N.  W.  H.  Co.  42  Wis.  214,  24  Am.  Rep.  886: 
Boorman  v.  Sunnuchs,  42  Wis.  288;  Diedrich  v. 
Northwestern  Union  R.  Co.  42  Wis. 248, 24  Am.  Rep. 
899;  Cohn  v.  Wausau  Boom  Co.  47  Wis.  814;  Janes- 
ville  V.  Carpenter.  77  Wis.  288.  8  L.  R.  A.  808. 

A  riparian  proprietor  who  owns  the  land  to  the 
side  of  the  stream  may  construct  docks  or  landing 
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places  for  goods  or  passengers,  taking  care  that 
vessels  are  not  impeded  in  their  passage,  nor  pre- 
vented from  the  use  of  all  paris  of  the  stream 
where  it  is  navigable.  And  one  owner  cannot  so  use 
his  property  as  to  impair  the  rights  of  an  adjoining 
proprietor.  Walker  v.  Sbepardson,  4  Wis.  486,  66 
Am.  Dec.  824. 

At  common  law  and  under  the  Virginia  statutes 
the  riparian  owner  has  a  right  to  erect  wharves, 
piers,  and  bulkheads  for  his  own  use,  subject  only 
to  the  general  rules  and  regulations  which  the  leg- 
islature may  prescribe;  and  tbe  only  limitation 
upon  such  right  is  that  navigation  must  not  be  ob- 
structed or  the  rights  of  others  injured. 

And  tbis  right  Is  sufficient  to  enable  the  owner  to 
maintain  an  action  of  unlawful  entry  and  detainer 
against  one  who  attempts  to  build  astructure  upon 
the  water  lot  under  a  void  grant  from  the  state. 
Norfolk  City  v.  Cooke,  27  Gratt.  480. 

A  riparian  owner  has  a  right  to  construct 
wharves  on  his  water  front,  which  cannot  be  taken 
from  him  for  public  use  without  condemnation 
proceedings  as  prescribed  by  law.  Buffalo  v.  Dela- 
ware. L.  &  W.  R.  Co.  30  N.  Y.  Supp.  4. 

In  North  Carolina  the  riparian  owner  has  a  right 
to  enter  tbe  water  front  up  to  deep  water  for  the 
purpose  of  erecting  wharves.  Gregory  v.  Forbes, 
96  N.  C.  77, 

In  Saunders  v.  New  York  C.  &  H.  R.  R.  Co.  80  Abb. 
N.  C.  88,  the  rule  is  recognized  that  the  riparian 
owner  has  the  right  to  construct  wharves,  subject 
to  the  right  of  the  public. 

And  that  was  followed  in  Saunders  v.  New  York 
C.  &  H.  R.  R.  Co.  64  N.  Y.  S.  R,  864. 

But  modified  in  Saunders  v.  New  York  C.  ft  H. 
R.  R.  Co.  144  N.  Y.  76.  26  L.  R.  A.  878,  but  the  court 
recognized  the  right  to  wharf  out. 

An  owner  of  lots  abutting  on  the  Mississippi 
river  possesses  the  riparian  right  of  constructing 
thereon  suitable  landings  and  wharves  for  tbe  con- 
venience of  commerce  and  navigation,  and  to  ex- 
tend such  obstruction  out  into  the  river  to  the 
point  of  navigability.  Rippe  v.  Chicago,  D.  &  M. 
R.  Co.  23  Minn.  18;  Morrill  v.  St.  Anthony  Falls 
Water  Power  Co.  26  Minn.  222,  80  Am.  Rep.  809; 
Union  Depot  Street  R.  &  Transfer  Co.  v.  Bruns- 
wick. 31  Minn.  297.  47  Am.  Rep.  789:  Lake  Superior 
Land  Co.  j-.  Bmerson,  88  Minn.  406. 

In  State  v.  Wilson.  42  Me.  9,  it  is  stated  that  in 
Maine  it  has  never  been  held  that  a  proprietor  of 
land  adjoining  flats  upon  or  at  tide  waters  is  pre- 
eluded  from  erecting  wharves  and  piers  on  bis  own 
flats,  provided  be  does  not  thereby  materially  inter- 
rupt general  navigation. 

The  owner  may  lawfully  erect  wharves  upon  his 
own  flats  for  his  own  use  and  beneflL  Deering  v. 
Proprietors  of  Long  Wharf,  26  Me.  51. 

Riparian  owners  may  extend  wharves  into  the 
Ohio  river  provided  they  do  not  unnecessarily  ob- 
struct navigation.  Bainbrldge  v.  Sherlock,  29  Ind. 
864,  95  Am.  Dec.  644. 
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said  street  and  walk  are,  and  for  many  years 
past  have  been,  continuously  used  and  traveled 
at  all  times  of  the  day,  and  at  all  seasons  of 
the  year;  that  the  defendants  have  combined 
toge'ther,  and  did  remove  and  are  now  remov- 
ing large  quantities  of  earth,  stone,  and  other 
materials  from  the  limiu  ot  that  portion  of 
said  street,  and  particularly  from  the  foot  and 
face  of  the  embankment,  and  have  deposited 
and  are  now  depositing  earth,  stone,  and  other 
materials  in  the  waters  of  the  lake  beyond  the 
limits  of  the  highway,  and  that  the  earth, 
stone,  and  other  materials  are  necessary  for 
the  preservation  of  the  embankment  and  the 
street,  and  to  maintain  the  proper  grade 
thereof;  that  such  conduct  on  the  part  of  the 


defendants  was  to  the  irreparable  injuiy  of 
the  plaintiff.  And  for  a  second  cause  of  ac- 
tion the  complaint  alleges,  in  addition  to  the 
allegations  contained  in  the  first  cause  of  ac- 
tion, in  effect,  that  from  that  portion  of  the 
street  the  people  have  an  unobetructed  view 
and  access  to  the  waters  of  the  lake;  that  the 
lake  is  a  meandered  body  of  water,  and  is 
navigable  in  fact  to  the  south  line  of  the  street; 
that  the  defendants  have  taken  the  earth, 
stone,  and  other  materials  referred  to,  and 
other  earth,  stone,  rubbish,  and  other  ma- 
terials, and  deposited  them  in  the  navigable 
waters  of  the  lake,  within  the  limits  of  the 
section  of  the  street  mentioned,  and  intend  to 
erect  buildings  thereon,  and  forever  close  all 


An  owner  of  land  on  a  navigable  river  has  with- 
out speciaJ  legislative  authority  the  rUrht  to  erect 
wharves  ooo  forming  to  the  regulations  of  the 
state.  But  that  right  terminates  at  the  point  of 
navigability  unless  special  authority  is  conferred. 
Chicago  V.  Van  Ingen,  IK  111.  824. 

Under  the  laws  of  Florida  wbarvee  when  con- 
structed by  riparian  proprietors  are  not  purpres- 
tures  nor  presumed  to  be  nuisances  as  constitut- 
ing an  obstruction  to  commerce.  One  who  alleges 
that  a  wharf  is  not  for  the  benefit  of  commerce 
has  tbe  burden  of  proving  his  allegation.  Sullivan 
V.  Moreno,  19  Fla.  800. 

Tbe  right  of  wharting  out,  doing  no  damage  to 
tbe  free  navigation,  is  one  of  the  rights  of  a  ripa- 
rian proprietor.  Matber  v.  Chapman,  40  Conu.  882, 
16  Am.  Rep.  46. 

The  riparian  right  in  the  Ohio  river  extends  to 
the  water,  and  no  supevvenfng  right  over  any  part 
of  this  space  can  be  exercised  or  maintained  with- 
out the  consent  of  the  proprietor.  Bowman  v. 
Wathen,  2  McLean,  376. 

Under  the  colonial  law  of  Massachusetts,  and  by 
the  common  practice  of  the  country,  wharves  may 
be  built  out  to  low.wa£er  mark  considering  tbe 
river  in  its  natural  state,  or  further,  if  not  Injuri- 
ous to  public  interests.  And  if  the  river  recede  by 
natural  cause  the  wharf  may  follow  it,  but  not  if 
it  is  made  to  recede  by  some  act  of  man.  Com.  v. 
Pierce,  2  Dane,  Abr.  086. 

At  common  law  a  riparian  owner  has  a  right  to 
erect  wharves,  piers,  or  bulkheads  for  bis  own  use, 
or  tbe  use  of  the  public,  subject  only  to  such  gen- 
eral rules  and  regulations  as  the  legislature  may 
prescribe.    Norfolk  City  v.  Cooke,  27  Qratt.  480. 

In  Musser  v.  Hershey,  42  Iowa,  866,  It  is  said  that 
it  is  true  that  a  riparian  owner,  although  owning 
only  to  high-water  mark,  will  have  tbe  right  to 
construct  below  high- water  mark,  bridges,  piers, 
and  landing  places,  and  to  reclaim  the  soil,  if  he 
conforms  to  tbe  regulations  of  the  state  and  does 
not  obstruct  the  paramount  right  of  navigation* 
This  ruling  was  upon  the  authority  of  Button  v. 
Strong,  St.  Paul  &  P.  R.  Co.  y.  Schurmeir,  and  Yates 
V.  Milwaukee. 

In  Tuck  V.  Olds.  29  Fed.  Rep.  788,  where  the  ques- 
tion was  as  to  tbe  character  of  wharf  property,  the 
court  says  it  would  seem  safe  to  bold  that  tbe  owner 
of  tbe  adjacent  land  has  at  least  a  qualified  interest 
in  the  soil  under  the  edge  of  the  water  at  the  shore, 
so  as  to  give  to  bim  tbe  right  to  construct  and  main- 
tain a  dock  along  tbe  shore  and  extending  tbe  nec- 
essary distance  into  tbe  water. 

A  riparian  owner  specially  interested  may  recover 
for  the  wrongful  filling  up  of  a  hartwr  to  the  in- 
Jury  of  navigation.  Clark  v.  Peckbam,  10  R.  I.  35, 
14  Am.  Rep.  654. 

Rule  where  tUle  extends  to  thread  of  stream* 

The  title  of  a  grantee  of  land  on  the  Illinois  river 
extends  to  tbe  middle  thread  of  the  stream,  and  he 
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has  a  right  to  extend  wharves  into  the  stream  pro- 
viding he  does  not  obstruct  navigation  or  interfere 
with  the  rights  of  others.  Chicago  v.  Laflln,  40  lU. 
172. 

Where  the  ownership  of  tbe  bed  of  the  stream  is 
private,  the  public  rights  are  simply  easements  or 
privileges  upon  It,  and  the  owner  may  do  as  be 
pleases  so  long  as  he  does  not  Injuriously  affect  tbe 
public  enjoyment.  The  owner*s  use  is  lawful  un- 
til It  is  shown  to  be  unlawful.  It  can  never  be  un- 
lawful for  a  landowner  to  make  such  wharves  ss 
will  accommodate  all  vessels  ordinarily  using  tbe 
stream,  unless  there  is  some  exceptional  circum- 
stance which  may  In  particular  cases  render  bis 
structure  improper.  Ryan  v.  Brown.  18  Mich.  UK, 
100  Am.  Dec.  154. 

If  an  Individual  has  reoeived  a  grant  of  the  fiats 
he  may  devote  them  to  wharves  without  being  sub. 
Ject  to  the  control  of  the  public,  if  they  are  not  per- 
mitted to  become  a  common  nuisance.  Galveston 
V.  Menard,  28  Tex.  404. 

Effect  of  cnstom. 

In  Bell  V.  Gough,  28  N.  J.  L.  624.  it  Is  said  that  it 
has  }}een  common  understanding  that  owners  of 
land  bounding  on  navigable  waters  have  an  abso- 
lute right  to  wharf  out  and  otherwise  reclaim  tbe 
land  down  to,  and  even  below,  low  water,  provided 
they  do  not  thereby  impede  tbe  paramount  right 
of  navigation,  and  that  statement  was  repeated  in 
New  Jersey  Zinc  &  I.  Co.  v.  Morris  Canal  &  Bkg.  Oo. 
44  N.  J.  Eq.  806, 1  L.  R.  A.  188. 

In  this  country  a  usage  sprang  up  wh^oh  at  length 
acquired  the  force  of  law,  and  gave  to  the  riparian 
owner  upon  navigable  water  either  the  absolute  ti- 
tle to  the  soil  or  tbe  exclusive  right  to  erect  wharves 
and  to  reclaim  from  the  sea  the  flats  In  front  of 
bis  land.    Clement  v.  Bums,  48  N.  H.  618. 

A  grantee  of  riparian  land  acquires  no  pecoUar 
rights  as  incident  to  his  estate  in  the  land  beyood 
tbe  high- water  line  lying  in  front  of  his  land.  Boc 
In  virtue  of  a  local  custom  long  prevalUnir  in  New 
Jersey,  and  now  having  the  force  of  established 
law,  the  adjacency  of  bis  land  to  the  stream  vests 
him  with  a  license  to  fill  and  wharf  out  on  the  pub- 
lic domain  to  such  an  extent  as  does  not  interfere 
with  the  public  rights  of  fishing  and  navigation. 
And  this  license  when  executed  becomes  irrevoca- 
ble and  confers  on  the  riparian  owner  a  good  and 
indefeasible  title  to  the  land  thus  reclaimed.  New 
Jersey  Zinc  &  I.  Co.  v.  Morris  Canal  ft  Bkg.  Go.  44 
N.  J.  Eq.  896. 1  L.  R.  A.  183,  citing  Gough  v.  BeU. 
and  Stevens  v.  Paterson  ft  N.  R.  Co. 

A  canal  company  which  acquired  by  condemna- 
tion a  right  of  way  for  its  canal  along  tbe  higb- 
water  mark  of  a  navigable  stream  does  not  deprive 
the  former  owner  of  his  riparian  rights.  New  Jer- 
sey Zinc  ft  I.  Co.  V.  Morris  Oanal  ft  Bkg.  Co.  44  N.J. 
Eq.  896, 1  L.  R.  A.  188. 

StattUoryrif^ 
In  BaU  V.  Slack,  2  Whart.  506, 80  Am.  Dec.  2:8»  it 
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access  and  travel  to  and  from  the  lake.  The 
several  defeodauts  each  separatelyi  answered 
by  way  of  admissions  and  denials,  and  allega- 
tions to  the  effect  that  the  street  mentioned 
was  established  and  dedicated  under  and  by 
Yirtue  of  a  plat  of  the  city  duly  made  and  ex- 
ecuted according  to  law  and  recorded  by  James 
D.  Doty,  then  owner  of  all  the  property  and 
real  estate  upon  which  is  now  the  city  of 
Madison,  May  7. 1887;  that  November  27, 1868. 
the  common  council  of  the  city  altered  and 
changed  the  said  street,  and  widened  the  same 
by  extending  the  northerlv  boundary  therepf 
several  feet  into  block  14^.  along  tfie  eastern 
portion  thereof ,  as  therein  alleged;  that  Decem- 
ber 4,  1868,  the  common  council  vacated  a  por- 


tion of  the  street  opposite  lot  1  in  block  149; 
that  lots  6  and  7  in  block  160  were  platted  by 
the  Doty  plat,  and  as  a  part  thereof;  that  the 
southerly  boundary  of  the  street  extends  no 
further  south,  or  nearer  to  the  waters  of  the 
lake,  than  a  certain  iron  railing,  which  now 
extends  along  said  street  south  of  the  side- 
walk, on  the  south  side  thereof,  and  that  the 
northerly  boundary  of  said  lots  6  and  7  ex- 
tends to  the  said  iron  railing;  that  the  juris- 
diction of  the  city  over  the  Take  is  for  limited 
and  special  purposes  only,  and  not  for  the  pur- 
poses set  forth  in  the  complaint;  that  the  plac- 
ing of  stone  and  earth  in  the  shallow  waters 
of  the  lake,  as  alleged,  prevents  the  nuisance 
and  accumulation  of  dibris  and  dead  fish  on  the 


l8  said  that  our  acts  of  assembly  would  seem  to  have 
recoffnlaed  the  rlffbt  of  the  owner  to  erect  wharves 
dowD  to  low-water  mark. 

The  Oreiron  statute  save  persons  who  bad  pur- 
chased tide  lands  from  riparian  owners  the  rl^bt  to 
acquire  the  staters  title  to  the  same.  De  Force  v. 
Welch,  10  Or.  607. 

The  New  York  act  of  1813  provided  for  giving  the 
owners  of  land  abutting  on  the  navigable  water  of 
New  York  city  a  right  to  erect  wharves.  Verplanck 
V.  New  York,  2  Bdw.  Ch.  228. 

Riparian  landowners  to  whom  the  land  under  wa- 
ter has  been  granted  under  the  acts  of  1818  and  1815 
may  erect  wharves  and  piers  into  the  water  in  front 
of  their  property,  which  the  interests  of  commerce 
require.  People  v.  New  York  &  8. 1.  Ferry  Ck).  68 
N.  Y.  71. 

The  statutes  giving  the  owners  of  land  abutting 
on  navigable  waters  in  New  York  city  a  right  to 
erect  wharves  does  not  make  the  wharves  when 
erected  public  property  subject  to  the  right  of  any 
one  to  use  them  upon  paying  reasonable  fees.  Wet- 
more  V.  Atlantic  White  Lead  Co.  87  Barb.  78. 

In  New  York  the  legislature  has  given  the  own- 
era  of  lands  in  Brooklyn  the  right  to  erect  bulk- 
heads as  far  into  the  East  river  as  the  permanent 
water  line  established  by  law.  Wetmore  v.  Brook- 
lyn Gaslight  Co.  42  N.  Y.  884. 

In  Morris  Canal  &  Bkg.  Co.  v.  Central  U.  Co. 
16  N.  J.  Eq.  419,  there  was  an  express  grant  of  the 
right  to  build  wharves. 

By  the  New  Jersey  wharf  act  the  right  to  reclaim 
the  shore  in  front  of  his  land  was  vested  in  the  shore 
owner.    Stocttham  v.  Browning,  18  N.  J.  Bq.  aW. 

But  the  rights  conferred  by  the  wharf  act  are 
revocable  at  any  time  before  they  are  executed  by 
the  owner,  and  the  state,havlng  the  title  to  the  land 
under  the  navigable  waters,  may  grant  it  to  a  third 
person  without  making  compensation  to  the  owner 
of  the  adjoining  shore.  Stevens  v.  Paterson  &  N. 
R.  Co.  84  N.  J.  L.  682,8  Am.  Rep.  260. 

On  the  other  hfind,in  Massachusetts  a  statute  au- 
thorizing a  wharf  proprietor  to  extend  it  into  the 
channel  to  the  harbor  line  is  a  grant,  and  cannot  be 
revoked  by  a  subsequent  grant  to  a  railroad  com- 
pany to  lay  tracks  along  the  shore  between  the 
wharf  and  the  water.  Fttchburg  R.  Co.  v.  Boston 
A;  M.  R.  Co.  8  Cush.  58. 

8o.  in  Casey  v.  Inloes,  1  QUI,  501, 80  Am.  Dec.  668, 
It  is  said  that  the  right  of  wharfing  out  under  the 
statute  granting  that  right  is  a  vested  right  pe- 
culiar in  Its  nature;  a  quasi  property  of  which  the 
owner  could  not  be  deprived  without  his  consent. 
And  if  a  third  person  made  the  improvement  the 
title  would  vest  in  the  owner  of  the  upland. 

The  Massachusetts  act  of  1806  gave  to  the  owner 
of  lots  adjoining  the  Acushnet  river,  power  to 
erect  and  maintain  wharves  extending  to  the  chan- 
nel of  the  river.  Hamlin  v.  Pairpolnt  Mfg.  Co.  141 
Mass.  51:  Hastings  v.  Grimshaw,  158  Mass.  407, 12  L. 
R.  A.  617. 
40  L.  JR.  A. 


Under  the  Massachusetts  colonial  act  wharves 
could  be  built  out  to  the  channel  if  a  sufficient  pas- 
sage or  way  was  left  for  public  navigation.  Com. 
V.  Crowioshield,  2  Dane,  Abr.  007;  Com.  v.  Pierce,  Z 
Dane,  Abr.  686. 

Under  the  Maryland  statute  the  riparian  pro- 
prietor has  the  exclusive  right  of  making  improve- 
ments into  the  watera  In  front  of  his  lands,  with  tbe 
proviso  that  they  shall  not  interfere  with  naviga- 
tion. Goodsell  V.  Lawson,  42  Md.  848;  Hess  v.  Muir, 
65Md.506. 

The  Louisiana  statute  of  1857  authorizes  the  con- 
struction of  wharves  upon  the  Bayou  Techc. 
Stevens  v.  Walker,  15  La.  Ann.  577. 

Under  the  New  Jersey  act  of  1851,  the  riparian 
owner  had  a  right  to  wharf  out.  Keyport  &  M.  P. 
8.  B.  Co.  V.  Farmers  Transp.  Co.  18  N.  J.  Eq.  18. 

In  Iowa  a  riparian  owner  has  a  right  to  construct 
below  high -water  mark  piers  and  landing  places, 
if  he  conforms  to  the  regulations  of  the  state. 
MiUs  V.  Bvans,  100  Iowa,  712. 

The  law  of  Virginia  gives  the  riparian  owner  title 
to  low- water  mark,  and  authorizes  him  to  extend 
wharves  from  the  land  to  the  channel,  provided 
navigation  is  not  thereby  obstructed.  United 
States  V.  Bain.  8  Hughes,  588. 

Righttt  as  agairuit  individiuils. 

An  individual  who  is  specially  injured  by  the 
erection  of  a  wharf  may  maintain  an  action  for  the 
nuisance.    Harrison  v.  Sterett,  4  Harr.  &  McH.  640. 

But  the  mere  building  of  a  wharf  beyond  the 
wharf  line  does  not  erive  a  private  person  a  right 
to  maintain  a  bill  to  have  it  removed  if  it  is  not  in 
fact  a  nuisance.  Harlan  &  H.  Co.  v.  Paschall,  5 
Del.  Ch.  485. 

The  fact  that  a  property  owner  has  erected  a 
pier  without  the  consent  of  the  state  will  not  give 
a  railroad  company  the  right  to  take  it  for  its  own 
use  without  compensation.  Davenport  &  N.  R.  Co. 
V.  Renwick,  102  U.  8. 180, 26  L.  ed.  51. 

The  extension  of  a  pier  will  not  be  enjoined  at 
the  suit  of  an  adjacent  owner  if  the  public  author- 
ities have  taken  no  action  which  renders  it  Illegal. 
Jenks  V.  Miller,  14  App.  Dlv.  474. 

If  persons  have  acted  unlawfully  and  injuriously 
in  extending  their  wharf  below  low*water  mark 
they  may  be  called  to  account  by  the  sovereign, 
but  individuals  who  have  no  interest  in  the  land 
covered  by  the  wharf  cannot  require  compen- 
sation to  be  made  to  them  for  the  use  of  the  land. 
Oerrish  v.  Proprietors  of  Union  Wharf,  26  Me.  884, 
46  Am.  Dec  568. 

The  owner  of  lands  not  accessible  by  navigation 
from  the  sea  has  no  cause  of  complaint  because  of 
being  deprived  by  the  erection  of  wharves  of  the 
ebb  and  flow  of  the  tide  to  his  premises,  or  the 
light  thereby  to  drain  over  the  lands  of  others. 
Henry  v.  Newburyport,  149  Mass.  582, 5  L.  R.  A.  170. 

A  wharf  below  hiirh-water  mark  is  a  nuisance, 
but  a  private  individual  cannot  without  necessity 
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defendant's  land  and  the  vicinity  thereof,  and 
enables  him  to  more  readily  reach  the  deeper 
waters  of  the  lake  by  boat,  and  prevents  the 
:action  of  the  waters  and  ice  upon  his  land  to 
bis  damage. 

At  the  close  of  the  trial  the  court  found,  as 
matters  of  fact,  that  Spaight  (formerly  Rut- 
ledge)  street  Is  one  of  the  public  streets  of  the 
•city,  and  extends  between  blocks  149  and  150; 
that  the  southerly  line  of  said  street  is,  and 
ever  has  been,  the  line  marking  the  crest  of 
the  bank  along  said  block  150,  upon  which 
was  situated  a  certain  iron  fence  or  railing  at 
the  time  of  the  commencement  of  this  action, 
and  being  at  all  points  along  said  block  many 
feet  distant  from  the  waters  of  the  lake;  that 


said  street  between  said  blocks  is  a  public 
street  only  by  virtue  of  the  fact  that  it  has 
been  used  and  worked  and  traveled  for  30 
years;  that  it  is  materially  less  than  66  feet 
wide  (being  of  such  width  only  as  it  has  been 
worked  and  used);  that  the  street  so  used  and 
traveled  between  said  blocks  was  never  dedi- 
cated to  the  public  by  any  of  the  plats  of  the 
city  for  the  purpose  of  a  public  street;  that  it 
was  not  laid  out.  located,  established,  traveled, 
or  used  at  the  point  or  points  fixed  by  the 
various  plats  of  the  city  creating  and  fixing  the 
streets.  lots,  and  blocks  of  the  city,  and  has 
never  been  used,  worked,  or  traveled  south  of 
said  iron  fence  or  railing  as  it  existed  at  the 
commencement  of  this  action;  that  the  Iocs- 


niD  his  vessel  against  and  Injure  it  without  liabil- 
ity for  damages.  Dimes  v.  Petley,  19  L.  J.  Q.  B.  N. 
■8.  452, 15  Q.  B.  276,  U  Jur.  1182. 

Though  the  errant  of  a  right  to  erect  a  wharf  if 
destructive  of  the  paramount  right  of  navigation 
•and  flsblDg  may  be  void,  the  remedy  is  not  by  in- 
junction at  the  suit  of  an  individual.  Delaware  ft 
M.  R.  Co.  8  Giilft  J.  479, 29  Am.  Dec.  661. 

The  owner  of  a  right  of  fishery  has  no  claim 
against  one  who,  acting  without  license  from  the 
state,  erects  a  wharf  in  the  stream  so  as  to  inter- 
fere with  the  fishery,  since  that  right  is  held  sut>- 
Jecttothe  paramount  right  of  the  public.  Tini- 
cum  Fishing  Co.  v.  Carter,  61  Pa.  29, 100  Am.  Dec. 
697. 

Right  under  (/rant  or  license. 

A  grant  of  a  right  to  build  a  wharf  as  long  as 
1200  feet  near  the  island  in  the  tule  io  Suisun  vfllley, 
in  a  certain  county,  on  the  land  of  the  state,  is  not 
void  for  uncertainty,  and  the  grantees  have  a  right 
to  select  any  property  which  is  within  the  terms  of 
the  description  for  the  erection  of  the  wharf,  and 
must  proceed  within  a  reasonable  time  with  its 
erection.    Hush  v.  Jackson,  24  Cal.  806. 

A  constitutional  provision  that  no  one  shall  be 
•  entitled  to  exclusive  privileges  but  in  considera- 
tion of  public  services  will  not  prevent  the  legisla- 
ture from  granting  to  one  person  the  exclusive 
right  to  erect  wharves  for  the  use  of  tlve  public. 
The  court  says  that  the  position  taken,  that  the 
owners  of  lands  lying  on  the  sea  have  the  right  to 
build  wharves  for  their  own  use  into  the  sea  ad- 
Joining  the  fronts  of  their  lanis.  and  cannot  be  de- 
prived of  that  grant  under  legislative  authority, 
cannot  be  maintained.  Martin  v.  0*Brien,  84  Miss. 
21. 

Where  a  grant  of  a  right  to  build  a  wharf  of  a 
certain  length  was  made  in  1852,  and  a  structure 
only  a  part  of  that  length  was  built  and  left  for  six 
years  without  addition,  it  was  held  that  the  power 
of  the  grantees  bad  been  exhausted,  and  that  they 
could  not  afterwards  extend  it  further  without  a 
new  grant.    Rush  v.  Jackson,  24  Cal.  806. 

A  grant  to  two  persons  of  a  right  to  erect  a 
wharf  in  front  of  their  lands,  when  the  title  appears 
to  be  in  one  alone,  will  not  avail  to  defeat  the  right 
after  the  structure  has  been  erected,  if  the  one 
holding  the  title  has  conveyed  to  the  other,  and  he 
to  a  third  person  who  has  held  possession  for  more 
than  thirtyflve  years.  Brooks  v.  Koberts,  46  H.  8. 
App.  396,  78  Fed.  Rep.  411,  24  C.  C.  A.  168. 

A  state  cannot  grant  to  a  railroad  company  its 
title  to  the  lands  under  the  navigable  waters  of  an 
entire  harbor  so  as  to  give  it  the  right  to  regulate 
the  construction  and  use  of  wharves.  Dllnols  C. 
R.  Co.  V.  Illinois.  146  U.  S.  887,  38  L.  ed.  1018. 

And  in  the  lower  court  it  had  been  held  that 
there  was  nothing  to  prevent  the  state  from  with- 
drawing the  authority  which  had  been  given  to  the 
•railroad  company,  if  it  saw  fit  to  do  so.  Illinois  v. 
Illinois  C.  R.  Co.-»  Fed.  Rep.  780. 
40  L.  R.  A. 


A  grant  of  a  right  to  make  a  wharf  will  not  au- 
thorize the  grantee  to  make  fills  which  will  cut  oil 
access  from  a  highway  which  formerly  terminated 
at  the  water's  edge  to  the  water.  People  v.  Lain- 
bier,  6  Denio,  9,  47  Am.  Dec  273. 

A  statutory  grant  to  a  railroad  compaoy  of  the 
right  to  construct  its  track  along  the  bank  of  a 
navigable  body  of  water  gives  it  no  riparian  rights 
which  will  entitle  it  to  construct  wharves  into  the 
water  for  the  benefit  of  its  business,  niinols  C^  K. 
Co.  V.  niinois,  146  U.  S.  887,  86  L.  ed.  101& 

A  landowner  has  no  common-law  right  to  erect  a 
wharf  below  high-water  mark*  and  a  leglslatire 
grant  of  the  soil  below  high-watermark  will  not  by 
implication  prevent  the  construction  of  improve^ 
menta  in  the  harbor  which  will  cut  a  wharf  erected 
there  off  from  access  to  the  navigable  part  of  ike 
river.  Lansing  v.  Smith,  4  Wend.  9, 21  Am.  Dec.  89. 

In  Dugan  v.  Baltimore,  6  Gill  &  J.  807,  the  court, 
in  speaking  of  the  title  to  land  which  had  been 
made  by  filling  out  in  front  of  a  market  house  un- 
der authority  of  the  act  of  the  legislature,  says  the 
improvements  authorised  and  encouraged  were 
those  made  by  improvers  in  front  of  their  own 
lands,  not  of  their  neighbors.  The  leirialanirs 
never  designed  such  an  invasion  of  the  rights  of 
public  property;  nor  indeed  had  they  the  power  to 
legalize  it,  if  such  had  been  their  intention. 

The  grant  by  Ramirez  tx>  Pintado  of  the  right  to 
make  wharves  in  the  Bay  of  Pensaoola  waa  void 
because  of  want  of  Jurisdiction  to  make  It.  Rlob- 
ardson  v.  Sullivan,  38  Fla.  90. 

To  entitle  the  owner  of  land  to  a  license  to  bnlld 
a  wharf  he  must  l>e  the  owner  of  land  adjoiniog 
the  water^s  edge  at  ordinary  high  water.  State  v> 
Brown,  27  N.  J.  L.  la 

But  the  licensing  lx)ard  has  no  power  tx>  Inquire 
into  the  applicant's  title  to  the  land.  Brown  v. 
Morris  Canal  &  Bkg.  Co.  27  N.  J.  L.  648. 

So  far  as  the  right  to  wharf  out  extendi  under  a 
license  to  wharf,  the  property  is  vested  in  the  li- 
censee. State,  Etoberts,  v.  Jersey  City,  25  N.  J.  L. 
530. 

A  state  has  the  power  to  lease  the  space  In  front 
of  a  public  street  where  it  reaches  navigable 
water,  to  a  private  person  for  the  construction  of 
a  dock,  which,  when  completed,  may  be  treated 
as  private  property.  United  States  v.  Bain,  S 
Hughes,  608. 

In  Baltimore  v.  McKlm,  3  Bland,  Ch.  463,  it  was 
held  that  permission  given  to  an  individual  by  the 
port  wardens,  to  build  a  wharf  on  a  certain  public 
street,  was  a  mere  nullity. 

The  water  in  front  of  a  plat  of  land  dedicated  by 
an  Individual  for  a  public  park  at  a  time  when  the 
title  to  the  water  was  in  the  government  is  not  an- 
nexed to  the  park  by  a  statute  for  benefit  of  com- 
merce which  requires  the  erection  of  wharves,  and 
owners  of  land  abutting  on  the  park  cannot  enjoin 
the  erection  of  wharves  by  a  lessee  of  the  govern- 
ment upon  a  space  oppoelte  the  park.  Bugs  v. 
Apalacbicola  Oyster  Canning  ft  Fish  Co.  25  FJa.  6S& 
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tioD  of  Spaight  street,  according  to  the  Yarious 
plats  of  the  city,  is  a  number  of  feet  north  of 
the  present  north  line  of  said  street  and  as  it 
DOW  exists;  that  none  of  the  defendants  re- 
moved any  earth,  boulders,  stones,  or  other 
materials  from  within  the  limits  of  Spaight 
street,  or  in  any  way  injured  or  damaged  the 
support  of  said  street;  that  none  of  the  defend- 
ants committed  any  nuisance  of  any  kind  or 
description  at  the  point  mentioned  in  the  com- 
plaint: that,  some  years  prior  to  the  com- 
mencement of  this  action,  certain  persons,  then 
owning  lots  in  block  150,  placed  in  the  waters 
of  the  lake  certain  rocks  and  boulders,  in 
front  of  and  distant  from  the  shore  line;  that 
the  action  of  the  waters  and  ice  in  succeeding 


years  carried  such  rocks  and  boulders  in  and 
close  to,  and  in  some  instances  upon,  the  shore 
of  block  150;  that  the  only  acts  of  any  of  the 
defendants  were  to  remove  said  rocks  and 
boulders  further  out  into  the  lake,  and  so 
place  them  in  a  uniform  line  as  to  afford  pro- 
tection to  the  shore,  and  to  prevent  the  ac- 
cumulation of  material  at  that  point  calculated 
to  create  a  nuisance;  that  such  acts  created  no 
nuisance,  and  had  no  tendency  so  to  do,  but 
rather  to  prevent  one,  and  in  no  way  interfered 
with  or  weakened  the  support  of  said  street, 
but  rather  tended  to  strengthen  and  proteci 
the  same;  that  Heath  is  the  owner  in  fee  of 
lot  3,  block  150,  according  to  the  several  plats 
of  the  city;  that  the  north  part  of  lot  3,  lying 


To  lov^'Water  mark. 

Riparian  owners  are  permitted  to  build  wharves 
and  make  other  improvements  t>etween  hiffh  and 
Jow  water  mark  If  they  do  not  materially  Interfere 
with  the  riflrht  of  navigation  common  to  all  citi- 
.zens.  Cincinnati  Ck>opera«e  Co.  v.  Com.  11  Ky.  L. 
Rep.  629. 

One  of  the  earliest  objects  to  which  the  settlers 
in  Massachusetts  frave  their  attention  was  com- 
merce. For  this  purpose  wharves  erected  below 
hiffh- water  mark  were  a  necessity.  But  the  colony 
was  not  able  to  buiid  them  at  public  expense.  To 
induce  persons  to  erect  them  the  common  law  of 
England  was  altered  by  ordinance  providing  that 
tbe  proprietor  of  land  adjoining  on  the  sea  should 
hold  to  low- water  mark  where  the  tide  did  not 
abate  more  than  100  rods.  Storer  v.  Freeman,  6 
Mass.  48&.  4  Am.  Dec.  156. 

The  title  of  a  riparian  owner  of  land  bounded  by 
the  Ohio  river  extends  at  least  to  low-water  mark, 
subject  to  tbe  easement  of  navigation  and  the 
Tight  of  the  state  to  control  its  use  for  the  promo- 
tion of  commerce.  Rarre  v.  Fleming,  29  W.  Va. 
^14. 

The  owner  may  build  his  wharf  to  low-water 
mark  without  license.  Frankford  v.  Lenning,  2 
Pbiia.  408. 

One  owning  the  land  to  low- water  mark  may 
«rect  a  wharf  to  tbe  boundary  of  bis  property  if  he 
does  not  thereby  create  a  nuisance  to  navigation. 
Delaware  &  HL  Canal  Co.  v.  Lawrence,  2  Hun,  168. 

The  owner  of  land  bordering  on  the  Ohio  river 
lias  a  right  to  establish  a  private  wharf  as  far  as 
low- water  mark.  Ensminger  v.  People,  47  111.  884, 
95  Am.  Dec.  495.  ' 

The  proprietor  of  land  adjoining  a  navigable 
river  has  the  exclusive  right  to  tbe  land  between 
high  and  low-water  mark  for  tbe  purpose  of  erect- 
ing wharves  thereon.  East  Haven  v.  Hemingway, 
7  Conn.  '£0Z. 

A  wharf  below  high- water  mark  in  tide  waters  is 
not,  as  matter  of  law,  a  nuisance.  Tbe  question  is 
one  of  fact.    People  v.  Davidson,  30  Cal.  879. 

Prescriptive  right. 
In  Durham  v.  Newcastle-upon-Tyne  (Angell. 
Tide  Waters,  p.  84,  Appx.),  the  corporation  pre- 
scribed for  tbe  right  to  erect  and  license  wharves 
on  the  River  TyDe,whicb  was  upheld  by  a  dismissal 
of  an  appeal  from  a  decree  recognizing  tbe  claim. 


r?i«  Federal  cages. 

Following  the  general  junderstanding  which  has 
Tjrevalled  throughout  the  country,  there  are  sev- 
eral expressions  of  opinion  in  decisions  of  the  Su- 
preme Court  of  the  United  States  In  favor  of  the 
right  to  wharf  out. 

A  riparian  proprietor  may  erect  a  pier  for  his  ex- 
clusive use  and  benefit  if  it  terminates  at  tbe  point 
of  navigability,  and  does  not  interfere  with  the 
statutory  regulattoas,  and  he  is  not  obliged  to  per- 
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mit  other  persons  to  fasten  their  vessels  to  it. 
The  eourt  says  such  structures  are  never  held  to 
be  nuisances  unless  they  obstruct  the  paramount 
right  of  navigation,  and  that  is  a  question  of  fact 
Dutton  V.  Strong,  1  RIack,  23, 17  L.  ed.  29. 

Although  riparian  proprietors  on  navigable 
streams  above  tbe  tide  are  limited  to  the  bank  of 
the  stream,  they  have  the  same  right  to  construct 
suitable  landings  and  wharves  as  is  accorded  ri- 
parian proprietors  on  navigable  water  affected  by 
the  ebb  and  flow  of 'the  tide.  St.  Paul  &  P.  R.  Co. 
V.  Schurmeir,  7  Wall.  272, 19  L.  ed.  74. 

In  Yates  v.  Milwaukee,  10  WaU.  497, 19  L.  ed.  964, 
municipal  authorities  acting  under  authority  of 
tbe  state  attempted  to  remove  a  wharf  which  had 
been  erected  into  the  waters  of  a  river,  and  in  sup- 
port of  tbe  right  relied  upon  two  grounds,  one  of 
which  was  that  tbe  one  who  had  erected  the  wharf 
had  no  title  to  the  soil.  This  raised  the  question 
between  tbe  individual  and  the  state,  and  the 
court  says  that  under  tbe  doctrine  of  tbe  Federal 
courts  he  probably  bad  no  title  to  the  solU  while  the 
Wisconsin  court,  from  which  state  the  case  came, 
recognized  such  title.  After  deciding  this  question, 
however,  the  court  said:  But  whether  the  title  of 
the  owner  of  such  a  lot  extends  beyond  tbe  dry 
land  or  not,  he  is  certainly  entitled  to  the  rights  of 
a  riparian  proprietor  whose  land  is  bounded  by  a 
navigable  stream;  and  among  those  rights  are  ac- 
cess to  the  navigable  part  of  the  river  from  tbe 
front  of  his  lot,  the  right  to  make  a  landing,  wharf, 
or  pier  for  his  own  use  or  for  the  use  of  tbe  pub- 
lic, which  may  be  exercised  subject  to  tbe  general 
rules  and  laws  for  the  protection  of  the  public 
rights  in  tbe  river.  This  proposition  has  been  de- 
cided by  this  court.  This  riparian  right  is  prop- 
erty, and  is  valuable,  and,  though  it  must  be 
enjoyed  in  due  subjection  to  tbe  rights  of  tbe  pub- 
lic, it  cannot  be  arbitrarily  or  capriciously  de- 
stroyed or  impaired.  It  is  a  right  of  which,  when 
once  vested,  the  owner  can  only  be  deprived  in  ac- 
cordance with  established  law,  and,  if  necessary 
that  it  be  taken  for  the  public  good,  upon  due 
compensation. 

In  Dlinois  v.  Illinois  C.  R.  Co.  tbe  railroad  com- 
pany bad  acquired  by  purchase  certain  lots  on  the 
shore  of  Lake  Michigan,  from  which  it  bad  erected 
piers  into  the  water,  and  It  had  acquired  from  the 
state  a  grant  of  all  the  land  under  water  in  the 
harbor,  with  authorltylto  Improve  the  same.  The 
state  brought  suit  to  enjoin  tbe  maintenance  of  the 
piers  or  tbe  erection  of  new  ones,  claiming  that  tbe 
grant  was  void  and  that  the  wharves  had  been 
erected  without  right  upon  the  domain  of  tbe  state, 
and  asked  that  tbe  unlawful  structures  be  directed 
to  be  removed  and  the  corporation  enjoined  from 
constructing  others.  Mr.  Justice  Harlan  In  tbe 
circuit  court  first  considered  tbe  rights  under  tbe 
ownership  of  riparian  lots,  and  held  (38  Fed.  Rep. 
755),  that  in  the  absence  of  any  legislative  or  gov- 
ernmental direction  as  to  the  manner  of  the  occu- 
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immediately  south  of  tbe  street,  throughout  its 
whole  width,  has,  ever  sioce  said  lot  was 
platted,  remained  high  and  dry  land,  and  is 
now  high  and  dry  land;  that  assuming  Spaight 
street  to  be  06  feet  wide,  and  located  where 
the  city  claims  it  to  be.  vet  Heath  would  still 
own  dry  land  between  the  street  and  the  lake 
along  Uie  whole  width  of  his  lot  8;  that 
Powers  is  tbe  owner  and  is  possessed  of  lots 
4  and  5,  block  150,  which  extend  from  the 
iron  railing  or  fence  to  the  water's  edge  of 
the  lake;  that  Mayers  is  the  owner  of  lots  6 
and  7  of  block  150,  which  extend  from  the 
iron  railing  or  fence  to  the  water's  edge  of 
the  lake;  that  continuously  since  said  lots  in 
block  150  were  laid  out  and  platted  there 
has  existed  dry  land  on  said  lots  at  a  point 


06  feet  south  of  the  north  line  of  Spaight 
street:  that  Kerns  is  and  was  tbe  owner  of 
lot  9  in  block  150,  and  he  and  his  ancestors 
in  title  have  continuously  owned  tbe  tame 
since  the  platting  thereof,  and  the  same  ex- 
tends from  the  iron  fence  or  railing  south- 
erly to  the  lake;  that  there  is  and  ever  ht& 
been  a  portion  of  said  lot,  between  the  waters 
of  said  lake  and  a  point  66  feet  south  of  the 
north  line  of  Spaight  street  as  actually  estab- 
lished, dry  land;  that  the  city  has  no  title  to 
any  portion  of  the  bed  of  the  lake,  and  has  do 
jurisdiction  over  its  waters,  except  for  the  lim- 
ited and  specific  purposes  mentioned  in  tbe 
charter.  And  as  conclusions  of  law  the  court 
finds,  in  effect,  that  the  defendants.  Heath. 
Power,  Mayers,   and  Kerns,  are  and  were  ^^ 


fmtion  of  the  bed  of  the  Jake  within  tbe  state,  tbe 
railroad  oompany  as  riparian  owner  of  tbe  water 
lots  bad  tbe  rlj^br,  in  virtue  of  such  ownership  and 
as  part  of  its  purchase  of  such  lots,  to  connect  the 
shore  line  by  artificial  constructions  with  outside 
waters  which  were  naviffable  in  fact;  althoug-h  tbe 
exercise  of  that  rifrbt  is  at  all  times  subject  to  such 
reirulations— at  least  those  not  amounting  to  pro- 
hibition—as tbe  state  may  establish.  And  it  was 
held  that  tbe  piers  m  front  of  the  riparian  lots 
could  not  be  removed,  but  it  was  held  that  the 
gmnt  was  void.  The  railroad  oompany  appealed 
from  tbe  decree,  The  Supreme  Court  of  the 
United  Htates,  in  an  opinion  by  Mr.  Justice  Field, 
upholds  tbe  decision  as  to  the  rights  of  riparian 
owners  upon  the  authority  of  Tates  v.  Milwaukee 
and  Dutton  v.  Strong  (Illinois  C.  U.  Ck).  v.  Illinois, 
146  n.  B.  446, 36  L.  ed.  1040),  and  although  three  of 
the  justices  dissent,  this  doctrine  is  not  questioned 
in  the  dissenting  opinion. 

That  case  comes  very  close  to  being  a  direct 
decision  of  the  question,  for,  although  the  state 
does  not  appear  in  terms  to  repudiate  the  doctrine 
of  riparian  rights,  it  does  ask  to  have  tbe  piers  re- 
moved, which  the  court  refused  to  do  so  far  as 
they  were  erected  In  front  of  riparian  lots  owned 
by  the  company. 

In  Sbively  v.  Bowlby,  182  U.  8.  L  38  L.  ed.  88L  in 
which  Mr.  Justice  Gray  attempts  to  review  the  de- 
cisions upon  the  question,  he  shows  that  passages 
in  opinions  of  that  court  which  were  relied  on  as 
showing  that  a  riparian  owner  had,  independently 
of  local  law,  a  right  of  property  in  the  soil  below 
high-water  mark,  and  the  right  to  build  out 
wharves  to  reach  navigable  water,  must  be  inter- 
preted in  view  of  the  fact  that  the  states  from 
which  the  oases  came  had  recognized  such  right 
as  part  of  the  local  law,  and  it  was  held  that  in 
case  the  state  had  absolutely  repudiated  such  right 
tbe  supreme  court  would  follow  Its  law. 

Tbe  general  langua^ie  found  in  the  prior  decisions 
was  doubtless  used  without  considering  the  possi- 
bility that  the  doctrine  of  riparian  rights  might 
be  repudiated  in  some  state  or  states,  and  the  im- 
plication would  seem  to  be  that  the  court  regarded 
such  right  as  a  common- law  right,  or  at  least  one 
not  requiring  express  legislative' permission  to  ex- 
ercise. Tbe  law  of  the  subject  as  gathered  from 
tbe  Illinois  Central  case,  and  those  tbe  doctrine 
of  which  it  followed,  as  read  in  tbe  light  of  Sbively 
V.  Bowlby,  would  seem  to  be  that  if  a  state  does 
not  expressly  disallow  all  right  of  access  both  to 
navigable  waters  and  to  the  water*8  edge  such 
right  exists  and  will  vest  upon  the  acquisition  of 
the  riparian  lot,  and  after  it  vests  it  cannot  be 
token  away  without  compensation.  Tbe  effect  of 
Mr.  Justice  Gray's  opinion  In  Sbively  v.  Bowlby 
would  seem  to  be  simply  to  leave  the  states  free  to 
establish  their  own  rules  unembarrassed  by  tbe  ex- 
pressions of  opinion  which  have  fallen  from  the 
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members  of  tbe  Supreme  Court  of  tbe  United 
States.  Bu  t  the  expressions  in  t  hoee  opinions  bare 
been  adopted  and  followed  in  so  many  state  ooorts 
that  there  is  little  reason  to  believe  that  tbe  with- 
drawal of  tbe  support  furnished  by  them  now  wfll 
have  any  material  effect  upon  the  development  of 
the  law. 

It  would  seem  that  to  some  extent,  at  least.  Jus- 
tice Gray  bad  changed  his  opinion  in  regard  to  tbe 
Federal  cases,  for  in  Boston  v.  Hichardson,  lOS 
Mass.  865,  he  cites  Dutton  v.  Strong  and  Tacee  r. 
Milwaukee  as  holding  that  the  riparian  proprietor 
bos  tbe  right  to  build  out  wharves  for  his  own  ise 
and  the  use  of  the  public,  provided  he  does  not  oh- 
struct  navigation;  and  this  without  regard  to  tbe 
question  whether  he  has  or  has  not  title  in  tbe  foil 
under  tbe  water  before  be  so  builds  upon  it. 

In  Hardin  v.  Jordan,  140  0.  S.  Sn,  85  L.  ed.  4». 
where  the  question  was  as  to  the  title  to  a  small  Id- 
land  lake,  the  court  says  tbe  title  of  the  shore  and 
land  under  tide  water  is  in  the  state,  and  it  tdst 
dispose  of  the  usufruct  of  such  laoda,  as  is  otveu 
done  by  the  erection  of  wharves  and  piers  and 
other  adventitious  aids  of  commerce. 

A  private  wharf  may  be  maintained  in  a  navifs- 
ble  river.  Parkersburg  &  O.  K.  Transp.  Cc*.  v.  Par- 
kersburg,  107  U.  8.  091,  27  L.  ed.  684. 

Ccues  denying  the  rtght  to  buUd  wharves. 

All  the  courts  sgree  that  the  obstruction  caonoc 
be  extended  beyond  the  point  of  navigabiiitv  or 
be  allowed  if  it  is  in  fact  a  nuisance. 

A  wharf  is  not  per  ne  a  nulsanoe.  Laughllo  t. 
Lamasco  City,  6  Ind.  228. 

At  common  law  tbe  erection  of  wharves  in  tMf 
water  is  not  indictable  as  a  nulsanoe  unless  it  ob- 
structs navigation.    Bngs  v.  Peckham,  11  R.  I.  SO. 

But  the  erection  of  a  wharf  which  materially  ob- 
structs access  from  riparian  property  to  tbe  water 
will  be  enjoined  as  a  nuisance.  Shirley  v.  Bishop, 
67  Cal.  648. 

A  city  cannot  declare  a  private  wharf  a  nutMibce, 
and  order  its  removal,  when  in  point  of  fact  it  »no 
hindrance  or  obstruction  to  navigation.  Yat«9  v. 
Milwaukee,  10  Wall.  487, 19  L.  ed.  9M. 

It  is  not  every  erection  into  tide  waters  which  fe 
a  nuisance.  In  deciding  whether  a  inroposed  wharf 
will  be  a  nuisance,  the  character  of  tbe  river  aad 
existing  modes  of  navigation,  as  well  as  the  neoea. 
sity  of  wharves  for  commerce,  should  be  borne  li> 
mind.  Thornton  v.  Grant,  10  R.  I.  477, 14  Am.  Kept 
701. 

The  mere  fact  that  a  wharf  may  interfere  with 
navigation  does  not  render  It  unlawful  unlen  it 
interferes  to  such  an  extent  as  to  make  it  a  nui- 
sance. Delaware  &  H.  Oanal  Go.  v.  Lawreooe.  t 
Hun,  163. 

The  riparian  owner,  although  owning  the  land 
to  low- water  mark,  cannot  oonstruct  bis  wharf  so 
as  to  interfere  with  the  navigation  of  the  river. 
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spectiyely  the  owners  of  the  several  lots  as 
Slated;  that  each  and  all  of  said  lots  extended 
from  the  iron  railing;  or  fence  to  the  lake;  that 
neither  the  city  nor  any  of  the  inhabitants 
thereof  have  any  right  of  access  to  the  waters 
of  the  lake  over  and  across  any  of  the  said  lots, 
btit  that  the  right  to  the  same,  as  well  as  all 
other  riparian  rights  incident  to  the  ownership 
of  land  t)ordering  upon  the  lake  at  that  place, 
belongs  to  the  respective  defendants;  that  the 
citv  bos  no  title  to  the  bed  of  the  lake,  and  is 
only  given  jurisdiction  over  its  waters  for  the 
limited  and  specific  purposes  mentioned  in  its 
charter,  which  gave  it  no  authority  to  enjoin 
or  prevent  any  of  the  acts  herein  found  to  have 
been  done  by  any  of  the  defendants;  that  the 
injunction  herein  was  improperly  issued;  that 


the  defendants  are  entitled  to  judgment  dis- 
missing the  complaint  herein,  vacating  the  pre- 
liminary injunction,  and  for  their  damages,  in- 
cluding reasonable  attorneys'  fees,  and  costs 
and  disbursements  in  this  action.  And  it  was 
thereby  referred  to  a  referee  to  assess  the  dam- 
ages of  each  of  the  defendants,  and  report  the 
same  to  the  court,  and  judgment  was  entered 
thereon  accordingly.  Upon  such  findings 
judgment  was  entered  ordering  and  adjudging, 
m  effect,  that  the  injunction  be,  and  the  same 
was  thereby,  dissolved,  and  4he  complaint  dis- 
missed with  costs,  taxed  at  $162.62  for  Kerns 
and  Blackner.  and  $42.27  for  Heath,  and  or- 
dering and  adjudging  that  the  defendants  do 
have  and  recover  against  the  plaintiff,  as  and 
for  damages  sustained  by  them  by  reason  of 


Sherlock  v.  Bainbrldffe,  41  Ind.  85,  18  Am.  Rep. 
dOS. 

Riparian  proprietors  have  no  right  to  erect 
wharves  between  high  and  low  water  mark  if 
thereby  the  pessafire  of  veraels  and  boats  will  be 
materially  straitened  and  injured.  Kean  v.  Stet- 
son, 6  Pick.  tfe. 

It  IB  no  obstruction  to  build  out  a  wharf  if  a  suf- 
ficient passage  or  way  is  left  for  the  public  Com. 
Y.  Crown  insliield,  2  Dane,  Abr.  096. 

There  is  no  right  to  erect  a  wharf  in  a  narrow 
stream  where  the  effect  of  it  will  be  to  obstruct 
and  deflect  the  flow  of  the  water  to  the  detriment 
of  the  public.  Murphy  v.  Bullock,  20  R.  I.  pt.  1,  p.  86. 

The  right  of  an  individual  to  build  a  wharf  in 
front  of  his  land  in  navigable  waters  is  subject  to 
the  qualification  that  such  wharf  does  not  improp- 
erly impede  the  public  navigation.  Frink  v.  Law- 
rence, 20  Conn.  117,  SO  Am.  Dec.  274. 

Caaen  ahstitutely  denying  riifht 

There  are  some  courts  which  deny  absolutely  the 
right  of  the  riparian  owner  unless  he  acquires  the 
right  by  contract  with  the  state. 

In  Washington,  under  a  peculiar  con%titutiGnal 
provision  retaining  the  title  to  the  tide  ways  in  the 
state,  it  is  held  that— 

As  against  the  state  a  littoral  owner  can  assert  no 
valuable  rights  below  the  line  of  ordinary  high  tide. 
Harbor  Line  Comrs.  v.  State,  Yeeler,  2  Wash.  530. 

A  riparian  proprietor  has  no  right  as  against  the 
state  or  its  grantees  to  extend  wharves  in  front  of 
his  land  below  high-water  mark.  Elsenbach  v. 
Hatfield,  2  Wash.  286, 12  L.  R.  A.  682. 

Parliament  has  always  had  the  power  of  depriv- 
ing a  riparian  owner  of  his  access  to  the  water 
without  compensation,  and  the  state  has  succeeded 
to  the  same  right  in  this  country.  Harbor  Line 
Comrs.  V.  State,  Yesler,  2  Wash.  630. 

In  Oregon  also,  although  the  early  dicta  were 
the  other  way,  it  has  been  decided  that  the  riparian 
owner  has  no  right  in  the  tide  way. 

In  Wilson  v.  Welch,  12  Or.  868,  it  is  doubted 
whether  a  sale  by  the  state  of  land  under  naviga- 
ble water  could  be  made  which  would  deprive  the 
riparian  owner  of  his  rights. 

It  is  said  that  the  state,  although  having  title 
to  the  bed  of  navigable  waters,  holds  that  itle  for 
the  benefit  of  the  public,  and  cannot  take  away 
the  riparian  rights  of  abutting  owners  without 
making  compensation  therefor. 

So,  it  was  said  that  under  the  Oregon  law  the 
owner  of  the  shore  has  a  right  to  build  wharves 
out  from  his  land  and  reclaim  the  submerged  land 
from  the  water.    Parker  v.  Taylor,  7  Or.  485. 

The  riparian  owner  has  a  right  to  build  wharves 
out  to  the  navigable  water.  Parker  v.  West  Coast 
Pkg.  Co.  17  Or.  510, 5  L.  R.  A.  61. 

But  in  Bowlby  v.  Shlvely,  22  Or.  410,  it  was  finally 
settled  that  there  is  no  right  to  wharf  out. 
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So  upon  repeal  of  the  statute  giving  riparian 
owners  the  right  to  purchase  the  adjoining  land 
under  water,  their  right  to  do  so  ceased.  Olney  v. 
Moore,  18  Or.  288. 

Although  it  is  said  that  it  is  the  policy  of  Oregon 
to  permit  owners  of  riparian  lands  on  non-tidal 
rivers  to  build  wharves  in  front  of  their  property. 
Lewis  V.  Portland,  25  Or.  183.  22  L.  R.  A.  736. 

The  right  to  erect  a  wharf  and  to  receive  tolls 
for  the  use  of  it  is  a  franchise,  and  cannot  be  ex- 
ercised by  a  private  citizen  except  under  a  grant 
from  the  sovereign  power  or  by  prescription. 
Wiswall  V.  Hall,  3  Paige,  8ia 

In  Louisiana  the  banks  of  the  Mississippi  river 
are  public  property  subject  to  be  used  by  the  pub- 
lic at  large,  and  if  an  individual  builds  a  wharf  it 
will  be  upon  the  condition  that  the  public  will  have 
the  use  of  it.  Hart  v.  Baton  kouge,  10  La.  Ann. 
171. 

There  is  no  right  or  property  in  the  privilege  of 
erecting  a  wharf  below  low- water  mark.  The  ex- 
ercise of  the  privilege  is  dependent  upon  a  license 
from  the  state.    Naglee  v.  Ingersoll,  7  Pa.  185. 

A  riparian  owner  has  no  right  to  erect  a  wharf 
below  low- water  mark.  Borough  v.  The  Geneva, 
8  I/anc.  L.  Rev.  134. 

At  common  law  a  riparian  proprietor  has  no 
right  to  wharf  out  from  his  own  land.  Dana  v. 
Jackson  Street  Wharf  Co.  31  Cal.  118,  89  Am.  Dec. 
164. 

There  Is  no  right  to  erect  wharves  as  against  the 
state.    Murphy  v.  Bullock,  :iO  R.  I.  pt.  1,  p.  36. 

In  New  Turk  the  court  held,  in  Lansing  v.  Smith, 
8  Cow.  146,  that  there  was  no  private  right  of  action 
for  an  improvement  in  the  river  which  interfered 
with  access  to  wharves  further  up  the  stream. 

And  that  decision  was  followed  In  Gtould  v.  Hud- 
son River  R.  Co.  6  N.  Y.  522,  where  the  right  of  ac- 
cess was  cut  off  by  a  railroad  built  along  the  shore. 
But  that  case  was  overruled  in  Rumsey  v.  New 
York  8c  N.  E.  R.  Co.  1«8  N.  Y.  79, 15  L.  R.  A.  618. 

Statutory  restrietionf. 

Under  the  New  York  act  of  1845  a  grantee  of 
land  under  water  on  the  river  front  of  New  York 
city  could  not  construct  a  wharf  below  high- water 
mark  without  permission  of  the  common  council. 
Duryea  v.  New  York,  26  Hun,  120. 

Under  the  New  Jersey  act  of  1891,  no  pier  can  be 
built  into  navigable  water  without  authority  of 
commissioners.  Stockton  v.  American  Lucoi  Co. 
(N.  J.  Ch.)  36  Atl.  ^m, 

A  riparian  owner  cannot  since  the  act  of  March 
30, 1877.  build  and  maintain  wharves  in  front  of 
his  land.    Folsom  v.  Freeborn,  18  R.  I.  200. 

Wharf  heneJIcidL 

The  rule  which  was  at  one  time  suggested  in 
England,  that  if  the  wharf  did  more  good  than 
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the  iDJuDctioD,  the  8um  of 

cents,  as  assessed  by  the  referee  therein 

appointed.     From  that  judgment  the  plaintiff 
brings  this  appeal. 

Messrs.     J.    A.    Aylward    and    R.   M. 
Bashford  for  appellant. 

Messrs,  Erdall  &  Swansen  and  W.  R. 
Bafl^leyt  for  respondent  Heath: 
>^  The  title  to  the  bed  of  a  meandered  lake  or 
pond  is  in  the  state.  The  riparian  owner  along 
such  lakes  or  ponds  takes  to  the  edge  of  the 
water  in  its  ordinary  condition,  and  has  cer- 
tain rights  which  are  incident  to  his  ownership 
of  the  soil  immediately  adjoining  the  water; 
namely,  the  right  of  exclusive  access  to  and 
from  the  waters  of  the  lake  on  bis  land;  also 


Nov., 


the  right,  in  case  of  a  navigable  lake,  to  cod- 
struct  in  shoal  water,  in  front  of  his  laod, 
proper  wharves  or  piers  in  aid  of  navigation, 
and,  at  his  peril  of  obstructing  navigation, 
through  the  water  far  enough  to  reach  actaallv 
navigable  water. 

Diedrich  y.N&rthv;€stem  Union  R.  Co  At  Wis. 
248,  24  Am.  Rep.  899;  Boorman  y.  Sunnuchy 
43  Wis.  238;  Delaplaine  v.  Chicago  d-  y.  W. 
B.  Co.  42  Wis.  214,  24  Am.  Rep.  886;  McLfu- 
nan  v.  Prentice,  85  Wis.  437;  JSePie-hauk  Chih 
V.  Wilson,  96  Wis.  290;  Illinois  C.  E,  Co.  t. 
Illinois.  146  U.  S.  387.  36  L.  ed.  1018;  Shiidk 
V.  Boulby,  152  U.  S.  1,  38  L.  ed.  881. 

Tbe  intrusion  only  amounted  to  the  creation 
of  a  purpresture,  and  not  a  public  nuisance 

A  public  nuisance  is  something  which  mnte 


barm  it  was  not  a  nuisance,  has  not  been  recog- 
nized In  this  country. 

It  is  no  defense  to  an  indictment  for  nulBanoe  in 
building  a  wharf  on  public  property  that  the 
wharf  was  beneficial  to  the  public.  Reepublica  v. 
Caldwell,  1  Dall.  150, 1  L.  ed.  77. 

Regulation  of  righL 

There  is  a  right  on  the  part  of  tbe  public  to  regu- 
late the  erection  of  wharves  so  that  they  may  best 
promote  the  public  welfare. 

The  right  of  a  riparian  owner  to  wharf  out  is 
subject  to  such  regulations  as  the  state  shall  see 
fit  to  prescritw.    State  v.  Sargent,  45  Conn.  j)&8. 

All  sovereignties  within  which  are  navigable 
rivers  have  a  right  to  exercise  jurisdiction  over 
their  waters.  Delaware  Sc  H.  Canal  Co.  v.  Law- 
rence, 2  Hun,  168. 

The  right  to  construct  wharves  is  subject  to  the 
control  of  the  state  and  municipal  authorities. 
Bond  V.  Wool,  107  N.  C.  139. 

The  state  has  a  right  to  regulate  the  erection  of 
wharves  and  piers  for  the  benefit  of  commerce 
and  navigation,  even  in  cases  where  tbe  riparian 
owners  have  a  right  to  erect  them.  People  v.  New 
York  &  S.  I.  Ferry  Co.  68  N.  Y.  71. 

In  Atty.  Gen.  v.  Evart  Booming  Co.  84  Mich.  46?, 
the  court  says  that  while  the  state  may  limit 
wharves  to  the  line  of  navigability,  this  is  seldom 
done  except  under  certain  peculiar  circumstances. 

By  the  Maryland  act  of  1783  the  port  wardens  of 
Baltimore  were  authorized  to  grant  permission  to 
make  wharves,  but  in  order  to  vest  a  title  to  a 
wharf  it  must  have  been  made  according  to  per- 
mission granted.  Giraud  v.  Hughes,  1  Gill  &  J. 
249. 

An  injunction  may  be  issued  against  the  con- 
struction of  a  pier  25  feet  Into  a  navigable  river  to 
a  point  where  the  water  is  26  or  28  feet  deep,  if  it 
will  seriously  injure  the  business  of  a  ferry  com- 
pany, under  the  act  of  Congress  providing  that  it 
shall  be  unlawful  to  build  a  wharf  outside  estab- 
lished harbor  linos,  or  in  navigable  water  where 
there  are  no  harbor  lines,  without  permission  of 
the  Secretary  of  War.  Grand  Trunk  R.  Co.  v. 
Backus,  46  Fed.  Rep.  211. 

When  a  riparian  owner  has  built  a  wharf  in  ac- 
cordance with  the  designation  of  tbe  proper  au- 
thorities as  to  what  portion  of  the  bulkhead  Hue 
he  shall  be  entitled  to.  his  land  being  in  a  cove,  he 
cannot  be  deprived  of  his  wharf  by  a  subsequent 
change  of  the  method  of  appropriating  the  bulk- 
head line,  by  which  he  receives  a  shorter  portion. 
But  If  he  has  not  built  he  may  be  compelled  to  con- 
form to  the  new  designation.  Classen  v.  Chesa- 
peake Guano  Co.  81  Md.  258. 

A  city  cannot  by  building  a  wharf  where  a  street 
terminates  on  tbe  water's  edge  deprive  a  riparian 
owner  owning  tbe  land  under  tbe  water  of  tbe 
right  to  build  a  wharf,  by  reason  of  its  authority 
40  L.  R.  A. 


to  regulate  wharves,  and  the  statute  providiDf 
that  piers  shall  be  a  certain  distance  apart,  so  tt^t 
it  may  maintain  a  suit  to  enjoin  him  from  doicr 
so.  Brooklyn  v.  New  York  Ferry  Co.  87  X.  Y.  SH 
Affirming  28  Hun,  277. 

The  fact  that  a  pier  exceeds  the  width  permitte<! 
by  statute  does  not  deprive  it  of  the  character  «>( 
a  lawful  pier  to  tbe  extent  of  the  permitted  widtb. 
nor  justify  the  erection  of  another  picjr  within  the 
prohibited  distance  from  it.  People  v.  New  York 
&  8. 1.  Ferry  Co.  68  N.  Y.  7L 

The  building  of  a  wharf  without  a  license  from 
the  state,  or  someone  to  whom  tbe  authority  d 
license  has  been  delegated,  beyond  low- water 
mark,  is  a  clear  encroachment  on  tbe  rights  of  the 
public.    Frankf  ord  v.  Lennig,  2  Phlla.  403. 

The  owner  of  a  lot  on  tbe  water  front  of  i^an 
Francisco  has  no  right  without  a  lioense  to  wbirt 
out  from  his  own  land  Into  the  bay.  Dana  v. 
Jackson  Street  Wharf  Co.  31  Cal.  118,  89  Am.  Dtc. 
164. 

Under  the  California  act  of  1870  an  applicants 
for  a  franchise  to  construct  a  wharf  must  particu- 
larly describe  its  location.  Templeton  v.  Coburr. 
48  Cal.  663. 

If  a  wharf  is  erected  in  tide  water  and  upon  so  l 
belonging  to  the  state,  without  a  license  from  tfae 
state,  it  will  belong  to  the  state,  and  may  be  recov- 
ered by  it  in  ejectment.  People  v.  Davidson,  30 
Cal.  379;  Coburn  v.  Ames,  S2  Cal.  885, 28  Am.  Rep.  63l 

Harbor  lines. 

The  establishment  of  harbor  lines  is  a  method  of 
regulation  which  is  commonly  used.  See  note  to 
Grand  Rapids  v.  Powers  (Mich.)  14  L.  R.  A.  m. 

The  legislature  has  power  to  establish  linee  bt> 
yond  which  no  wharf  shall  be  maintained.  Bur 
such  statute  will  not  affect  the  right  to  matnui-c 
wharves  erected  before  their  passage.  Com.  r. 
Alger,  7  Cush.  58;  Atty.  Gen.  v.  Boston  ^  L.  K.  Co. 
118  Mass.  319. 

Under  tbe  North  Carolina  statutes  requiring  tbe 
authorities  of  a  town  lx>rdcr1ng  on  navigable 
water  to  fix  the  wharf  line  at  deep  water  upon  ap- 
plication of  riparian  owners,  the  mere  fact  chat  coe 
location  has  been  made  and  a  wharf  built  in  ac- 
cordance with  it  does  not  deprive  the  riparian 
owner  of  the  right  to  compel  a  second  flxinr  *i 
the  line  in  case  tbe  former  one  does  not  reach  deep 
water.    Wool  v.  Edenton,  117  N.  C.  1. 

Where  the  navigable  line  has  been  establisbfHl 
by  dedication  of  lots  and  tbe  establisbmeoc  of  « 
dock  line  by  the  authorities,  a  wharf  cannot  t^e  (ex- 
tended beyond  the  line.  Yates  v.  Judd,  18  Wis. 
119. 

The  extension  of  a  wharf  l)eyond  the  establish*^ 
lines  of  the  harbor  is  a  purpresture.  The  Idlewild, 
26  U.  S.  App.  469,  64  Fed.  Rep.  608.  IS  C.  a  A.  ^. 

A  statute  establishing  a  wharf  line  beyond  wbicfa 
no  wharf  can  be  built  does  not  take  the  propertr 
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rially  iojures,  incoDvenieoces,  or  damages  the 
public.  , 

DougUm  v.  SlaU.  41  Wis.  387;  8taU  v.  Car- 
penter, 68  Wis.  172.  60  Am.  Rep.  848;  Jan€%- 
viVe  V.  Carpenter,  77  Wis.  298.  8  L.  R.  A.  808; 
Gould,  Waters,  §  21;  1  Wood,  Nuisances,  S  4; 
PeopU,  Britton,  ▼.  Park  &  0.  R.  Co.  76  Cal. 
156. 

Under  the  circumstaoces,  whether  or  DOt 
the  acts  of  the  respondent  hi  Ibis  case  amounted 
to  a  public  nuisance  was  a  question  of  fact. 

Gould.  Waters.  §  21,  p.  45. 

The  remedy  for  a  purpresture  is  either  by 
an  informatioD  of  intrusion  at  copmon  law,  or 
by  information  in  equity,  at  suit  of  the  attor- 
ney ^eoeral.  A  common  nuisance  is  abatable 
at  suit  of  the  Crown  by  virtue  of  its  power  of  su- 


perintendence and  control  over  public  rights, 
and  the  attorney  general,  on  the  part  of  the 
Crown,  may  proceed  by  information  in  equity 
for  the  protection  of  either  the  Jm«  privatum 
of  the  King,  or  the  jus  puUieum  of  his  sub- 
jects, from  the  nuisance. 

Gould,  Waters,  g  21,  p.t46.  See  also  State 
V.  Carpenter,  68  Wis.  172,  60  Am.  Rep.  848; 
Diedrich  v.  Northvoentern  Union  R.  Co.  42 
Wis.  248,  24  Am.  Rep.  399;  People,  BHtton,  v. 
Park  <fe  0.  R.  a?.76,Cal.  156;  Stewart  y.  Fitch, 
31  N.  J.  L.  17;  Delaplaine  v.  Chicago  &  N,  W, 
R.  Go.  42  Wis.  214,  24  Am.  Rep.  386. 

The  city  of  Madison,  in  its  public  capacitv, 
has  no  control  over  public  nuisances  within  its 
limits,  except  such  as  is  conferred  upon  it  by 
its  charter  or  some  general  law. 


of  a  riparian  owner.  Harlao  &  H.  Co.  v.  Pasoball, 
5Del.  Ch.4a5. 

Tbe  city  of  Evansvllle  has  under  her  charter  the 
power  to  establish  wharf  Hoes,  but  ber  power  does 
not  eitend  to  prevent  wharves  above  high- water 
mark.    Martin  v.  Evansville,  32  Ind.  86. 

The  legislature  has  no  power  to  establish  wharf 
lines  upon  a  stream  which  Is  navigable  only  for 
floating  logs  and  rafts.  Grand  Bapids  v.  Powers, 
89  Mich.  94, 14  L.  R.  A.  496. 

In  a  state  where  the  riparian  owner  owns  to  the 
middle  of  the  stream  the  public  authorities  cannot, 
after  be  has  erected  a  wharf,  arbitrarily  establish  a 
wharf  line  hundreds  of  feet  away  from  the  point  of 
nuvlKabillty,  and,without  making  the  river  naviga- 
ble up  to  that  line,  deprive  riparian  owners  of  the 
right  to  avail  themselves  of  tbe  advantage  of  the 
on  vlgable  channel  by  building  wharves  or  docks  to 
it  for  that  purpose,  nor  declare  the  wharf  that  ex- 
tends beyond  it  a  nuisance  and  proceed  to  abate  it. 
Yates  V.  Milwaukee,  10  WaU.  487, 19  L.  ed.  984. 

RiQht  of  municipal  corporation  to  build  wharf. 

The  power  to  erect  wharves  and  charge  wharf- 
age is  not  one  of  the  implied  powers  of  the  munici- 
pal corporation,  bu£  requires  for  its  exercise  an  ex- 
press legislative  grant.  The  Qeneva,  16  Fed.  Rep. 
874. 

The  power  to  erect  wharves  is  not  strictly  one 
relating  to  municipalities,  but  it  is  competent  for 
the  legislatuf^  to  make  them,  in  such  measure  as  it 
deems  expedient,  repositories  of  it.  Mobile  v. 
Moog,  63  Ala.  561. 

A  city  cannot  engage  in  the  business  of  erecting 
wbarveeand  charge  for  tbe  use  of  them  without 
legislative  authority.  But  when  one  of  its  streets 
is  laid  out  along  a  river  it  may  make  suitable  struc- 
tures to  enable  the  public  to  make  use  of  the  rights 
of  commerce  and  transportation  afforded  by  the 
river.  Webb  v.  Demopolis,  95  Ala.  116, 21  L.  R.  A. 
62. 

The  power  to  erect  wharves  is  a  franchise  which 
a  municipal  corporation  can  acquire  only  by  leg- 
islative grant.  St.  Martinsville  v.  The  Mary  Lewis, 
32  La.  Ann.  1298. 

Tbe  power  of  a  municipal  corporation  to  acquire 
land  for  wharf  purposes  must  be  derived  directly 
from  the  legislature.  Roberts  v.  Louisville,  92  Ky. 
96,  13L.R.  A.844. 

Tbe  city  of  St.  Louis  was  given  power  by  charter 
to  construct  wharves.  Waddlngham  v.  St.  Louis, 
14  Mo.  190. 

And  the  same  is  true  of  Alexandria.  Matthews 
v.  Alexandria,  68  Mo.  115,  80  Am.  Rep.  776. 

A  city  has  power  to  build  piers  under  a  statute 
enabling  it  to  enlarge  slips,  and,  upon  paying  one 
third  of  tbe  expense  of  building  the  necessary 
piers,  shall  be  entitled  to  share  in  the  slippage. 
Thompson  v.  New  York,  11  N.  Y.  115. 

Under  tbe  Indiana  statutes  cities  have  power  to 

40  L.  a  ^. 


construct  wharves.  Jefferson ville  v.  The  John 
Shallcross.  85  Ind.  19. 

A  city  has  aright  to  build  a  wharf  for  public  pur- 
poses where  a  street  which  has  been  duly  dedicated 
to  the  public  abuts  upon  a  navigable  river. 
Backus  V.  Detroit,  49  Mich.  UO,  43  Am.  Rep.  447. 

Wharves  may  be  constructed  by  the  city  either 
directly  or  by  contract  with 'others,  givlnir  them 
the  revenue  for  a  certain  period  as  compensation 
for  the  expenditure.    Gelgor  v.  Filor,  8  Fla,  826. 

In  California  a  statute  authorized  San  Francisco 
to  construct  wharves  at  the  ends  of  all  the  streets 
which  terminated  on  the  bay.  People  v.  Broad- 
way Wharf  Go.  81  Cal.  84. 

The  subsection  of  the  California  municipal  gov- 
ernment act,  giving  cities  the  right  to  erect 
wharves,  does  not  give  them  the  right  to  construct 
them  at  any  point  irrespective  of  the  rights  of 
others.  San  Pedro  v.  Southern  P.  R.  Co.  101  Cal. 
888. 

Tbe  right  of  erecting  wharves  will  pass  to  a 
town  when  the  owner  of  land  lays  It  out  into  lots 
and  blocks  which  he  sells  according  to  a  plat  which 
leaves  the  space  along  the  water  open  and  marked 
for  public  use.  Rowan  v.  Portland,  8  B.  Mon.  266; 
Newport  v.  Taylor,  16  B.  Mon.  689. 

A  city  has  a  right  to  construct  a  wharf  at  the  ter- 
mination of  a  dedicated  street  which  runs  to  the 
water.    Mc Murray  v.  Baltimore.  64  Md.  108. 

A  city  has  a  right  to  build  a  wharf  for  public 
purposes  where  any  street  which  has  been  duly 
dedicated  to  the  public  abuts  upon  a  navigable 
stream.  Backus  v.  Detroit,  49  Mich.  110, 43  Am.  Rep. 
447.  That  case  turned,  however,  upon  the  ques- 
tion of  the  extent  of  title  in  the  public,  and  not 
upon  the  power  of  the  city  as  such. 

A  city  has  a  right  to  build  and  control  a  wharf  in 
front  of  its  streets.  Galveston  v.  Menard,  23  Tex. 
404. 

But  where  tbe  title  to  the  fee  of  a  street  which 
runs  to  the  water  is  In  the  abutting  owners  the  mu- 
nicipal corporation  is  not  a  riparian  proprietor 
upon  the  water  so  as  to  Justify  the  port  wardens  in 
granting  to  it  a  license  to  erect  a  wharf  from  the 
end  of  the  street  into  the  water.  Re  Cramp,  18 
Phlla.  16. 

A  city  in  which  the  streets  have  been  dedicated 
for  public  use  has  no  authority  to  grant  to  a  private 
person  a  right  to  erect  a  wharf  at  tbe  termination 
of  one  of  the  streets,  and  take  toll  there.  The  title 
to  the  street  being  in  the  public,  any  wharf  erected 
there  must  be  free.  Russell  v.  The  Empire  State, 
Newberry,  Adm.  542. 

The  Indiana  act  of  1852  gave  towns  no  authority  to 
construct  wharves.  Snyder  v.  Rockport,  6  Ind.  287. 

A  municipal  corporation  may  lease  a  small  por- 
tion of  a  water  front  for  a  private  wharf.  Pacific 
Coast  S.  8.  Co.  V.  Kimball,  114  Cal.  414. 

A  city  which  has  been  given  power  to  construct 
wharves  and  fill  up  flats  cannot  make  a  lease  of 


646 


AYlSGONSlK  SUFKBME  CoURT. 


Not., 


2  Wood,  Nuisances,  §  748. 

The  general  language  of  the  charter  is  not 
intended  to  applv  to  acts  such  as  are  com- 
plained of  in  this  case,  but  is  intended  to  ap- 
ply to  such  acts  as  intrinsically  and  inev- 
itably amount  to  a  nuisance;  in  other  words, 
to  acts  which  amount  to  a  nuisance  ;7«r  se,  and 
which  necessarily  aflfect  the  health  and  safety  of 
the  inhabitants  of  the  city,  or  the  property  of 
such  inhabitants. 

1  Dill.  Mun. Corp.  §379,  also  §  874;  Waupun 
V.  Moore,  34  Wis.  450,  17  Am.  Rep.  446;  Felt 
V.  Felt,  19  Wis.  194. 

The  fact  that  the  legislature  has  delegated  to 
the  common  council  of  this  city  the  authority 
to  prevent  certain  kinds  of  nuisances  from 
being  committed  in  this  lake,  by  necessary 
implication  excludes  its  authoritjF  to  prevent 
others. 


Wisconsin  Teleph.  Co.  y.Osfikogh,  63  Wis.  32. 

Any  ambiguity  or  doubt  arising  out  of  the 
words  used  by  the  charter  must  be  resolved  in 
favor  of  the  public. 

1  Beach,  Pub.  Corp.  §§  538,  577;  1  Dili 
Mun.  Corp.  §  91,  note  2;  15  Am.  &  Eng.  £dc. 
Law,  pp.  1039,  1042;  QHman  v.  Milttaulu^, 
61  Wis.  588;  Bell  v.  Platieville,  71  Wis.  189; 
KUvington  v.  Superior,  83  Wis.  222, 18  L.  R. 
A.  46;  Baeine  v.  mieago  iSb  N,  W.  K  Co.  9S 
Wis.  118. 

In  the  absence  of  special  powers  given  to, 
or  special  duties  impcKsed  upon,  a  city  by  act 
of  the  legislature,  a  city  can  no  more  than  an 
individual  bring  an  action  in  equity  to  enjoin 
the  commission  of  a  public  nuisance,  unless  it 
is  speciallv  injured  in  its  corporate  capacity. 

JanesTiJle  v.  Carpenter,  77  Wis.  288,  8  L.  R 
A.  808;  Sheboygan  v.  Sheboygan  dt   F,  du  L. 


the  right  to  a  private  corporation.    Corpus  Christi 
V.  Central  Wharf  &  W.  Co.  8  Tex.  Civ.  A  pp.  94. 

RigM  of  city  to  regulate  wharf. 

The  corporation  of  Wasbin^ton  has  the  power 
under  act  of  Congress  to  regulate  the  erection 
of  wharves.  District  of  Columbia  v.  Johnson,  8 
Mackey,  120. 

Under  the  Maryland  acts  of  1783  and  17116,  the  city 
of  Baltimore  may  refuse  Its  authority  to  the  erec- 
tion of  a  wharf,  or  may  grant  it  with  such  condi- 
tions, limitations,  or  restrictions  as  it  deems  most 
beneficial  to  the  navigation  and  use  of  the  port  of 
the  city.    Baltimore  v.  Wblte,  2  Glli,  444. 

Wharves  erected  within  the  corporate  limits  of  a 
municipality  must  yield  to  the  paramount  right  of 
the  corporation  under  the  law  by  which  the  cor- 
poration IS  created.  Grant  v.  Davenport,  18  Iowa, 
179. 

If  a  city  bas  been  given  the  rlgbt  to  control  the 
water  front  beyond  a  line  drawn  on  the  bay.  a  per- 
son who  subsequently  acquires  land  from  the  state 
will  take  in  subordination  to  such  right,  and  can- 
not erect  a  wharf  against  the  will  of  the  city. 
Weber  v.  State  Harbor  Comrs.  18  Wall.  57,  21  L.  ed. 
7^. 

If  no  title  to  tide  lands  bas  passed  from  the  state 
to  a  municipal  corporation,  it  cannot  enjoin  a 
railroad  company  from  erectlnga  wharf  over  them 
under  permission  of  the  state  authorities.  San 
Pedro  v.  Soutbern  P.  R.  Co.  101  Cal.833. 

Right  of  New  York  citu. 

The  city  of  New  York  received  a  grant  of  a  strip 
400  feet  wide  around  tbe  whole  water  front  of  Man- 
hattan island  before  any  private  titles  bad  been 
perfected.  It  therefore  has  a  right  different  from 
that  of  other  municipalities. 

The  city  of  New  York,  when  private  rights  wenj 
not  interfered  with,  bad  a  general  authority  to  lay 
out  wharves  whenever  and  wherever  it  should 
deem  them  expedient.  Marshall  v.  Ouion,  11  N.  Y. 
461. 

An  addition  to  a  pier  in  New  York  harbor  cannot 
be  made  without  permission  from  the  proper  au- 
thorities, and  if  authority  has  been  given  for  cer- 
tain additions,  which  bas  been  exhausted,  no 
further  additions  can  be  made  without  further 
authority.    Buck  v.  Post,  39  Fed.  Rep.  248. 

After  tbe  passage  of  the  act  of  1857  to  reinvest  in 
the  people  the  title  to  the  Hudson  river  outside  of 
the  port  lines,  tbe  city  of  New  York  could  not  au- 
thorize tbe  erection  of  a  pier  outeide  of  such  lines, 
but  such  erection  would  l>e  a  purpresture  and 
nuisance,  to  be  restrained  and  abated  at  the  suit  of 
the  people.    People  v.  Vanderbllt,  26  N.  Y.  287. 

Where  a  permanent  pier  and  an  exclusive  right 
to  its  use  Is  a  necessity  of  large  steamship  lines, 
40  L.  R.  A. 


without  which  business  cannot  be  properly  trao^ 
acted,  tbe  duty  rests  upon  tbe  state  or  tbe  munici- 
pality to  provide  such  accommodations  or  to  per- 
mit the  companies  to  obtain  them  from  private 
owners.    Re  New  Fork,  186  N.  Y.  258. 

If  the  city  is  granted  tbe  right  by  the  state  to 
establish  a  new  bulkhead  line  beyond  the  ends  of 
tbe  wharves  of  private  owners,  wblcb  bave  been 
made  under  contract  with  the  city,  and  proceeds 
to  do  so,  by  which  tbe  access  to  tbe  private  owners' 
wharves  is  cut  off,  it  will  be  compelled  to  make 
compensation  to  them  for  tbe  damaipe  bo  ooca- 
sioned.    Williams  v.  New  York,  105  N.  Y.  419. 

A  city  which  bas  granted  to  an  individual  to 
right  to  build  a  wharf  and  collect  wharfage  cao- 
not,  without  express  authority  from  the  lepslt- 
ture.  subsequently  establish  a  new  wharf  line  and 
erect  a  bulkhead  there  in  such  a  way  as  to  cut  the 
other  wharf  off  f  ram  access  to  tbe  water.  Laoff. 
don  V.  New  York,  »8  N.  Y.  129,  Reversing  6  Abb. 
N.  C.  814,  wbere  it  was  held  tbat  by  tbe  terms  of 
tbe  deed  to  the  claimants  tbe  city  did  not  under- 
take to  keep  tbe  land  beyond  tbe  wharf  line  free 
from  obstruction;  that  uU  tbe  right  that  tbe  daim- 
ants  had  was  the  right  to  the  wbarfaire  from  the 
wharves  as  they  were  originally  erected. 

And  tbat  case  was  followed  in  Kin^aod  v.  Nev 
York,  45  Hun.  196. 

But  it  has  been  held  that  a  city  which  own«  tbe 
soil  under  tbe  water  of  a  river  alonff  its  front  to 
the  distance  or  400  feet  from  the  shore  is  not.  pre- 
cluded by  a  gram  to  one  person  of  a  rigbt  to  build 
wharves  upon  less  than  the  400  feet  upon  condition 
that  be  is  required  to  do  so.  from  subseqaeotly 
granting  tbe  rigbt  to  anotber  to  build  upon  tbe 
space  beyond  his  grant,  the  former  grant  never 
having  been  acted  upon.  Furman  v.  HewY^xrk.  It) 
N.  Y.  667. 

A  riparian  owner  cannot  he  deprived  of  bis  rigbt 
of  access  to  tbe  water,  without  compensation,  dj 
tbe  erection  of  a  bulkhead  for  tbe  use  of  tbe  puD- 
lic.    Van  Dolsen  v.  New  York,  17  Fed.  Rep.  817. 

•  ~    Abatement  of  \charf» 

If  tbe  soil  of  tbe  river  Is  in  tbe  aovereiffn  be  may 
remove  the  obstruction  at  pleasure,  wbetber  it  ■ 
an  injury  to  navigation  or  not.  Weber  v.  State 
Harbor  Comrs.  18  WalL  57,  21  L.  ed.  T96. 

An  addition  to  a  pier  in  the  public  waters  of  a 
harbor  where  the  statute  forbids  it  will  be  a  nui- 
sance so  tbat  tbe  court  will  not  interfere  with  tbe 
proceedings  of  the  board  of  pilot  commiasloners  to 
abate  it.  Moore  v.  Commissioners  of  Pilot^  3! 
How.  Pr.  184. 

Effect  of  tireet  alimg  Oiore. 

Tbe  creation  of  a  public  street  between  tbe 

abutting  owner^s  property  and  the  stream  will  cut 


4897. 


Madisoh  y.  Matbhs. 


647 


R.  Co.  21  Wis.  672;  Milwaukee  v.  Milwaukee 
<fc  B.  R  Co.  7  Wia.  85. 

The  facts  in  this  case  are  not  such  as  to  jus- 
tify the  interference  by  a  court  of  equity  to 
grant  an  injunction. 

State  V.  Carpenter,  68  Wis.  165. 60  Am.  Rep. 
848:  High,  Inj.  §  742,  and  cases  cited  in  note 
4:  Woodruff  V.  Loekerhy,  8  Wis.  869;  Head  v. 
Jame%,  13  Wis.  642, 10  Am.  &  £ng.  £nc.  Law, 
p.  830. 

Wherever  an  injunction  has  been  finally 
-dissolved,  it  is  proper  to  ascertain  the  damages 
hj  a  reference  for  that  purpose. 

Rev.  Stat.  ^  2778;  Parieh  v.  Reeoe,  63  Wis. 
1315;  Kane  v.  Ca9grain,  69  Wis.  430;  Avery  y. 
Ryan.  74  Wis.  591. 

Where  the  sole  purpose  of  the  action  is  to 
obtain  an  injunction,  and  a  temporary  injunc- 
tion is  issued,  which  is  dissolved  on  final  hear- 


ing, the  defendants  are  entitled  to  recover  as 
damasres  reasonable  attorneys'  fees,  even 
though  a  motion  to  dissolve  the  injunction  was 
not  made. 

10  Am.  <&Eng.Enc.  Law,  pp.  999-1001;  Ford 
V.  Loomis,  6:^  Iowa,  586;  Andrews  v.  Glenville 
Woolen  Go,  50  N.  Y.  282;  2  Sutherland,Dam- 
ages,  pp.  68, 69;  Miles  v.  Edwards,  6  Mont.  180; 
Stoan  V.  Timmons,  81  Ind.  248;  Newton  v.  Rus- 
sell, 24  Hun,  40;  Creek  v.  McManus,  13  Mont. 
152;  Brownslee  v.  Fenui€k,10d  Mo.  420;  Colby  v. 
Meservey,  85  Iowa,  555. 

Messrs.  ChyiLOweth  &  Wynne,  R*  M* 
La  FoUette*  and  G.  M.  Roe,  also  for  re- 
spondents. 

Gassoday,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
The     complaint    alleges,    in    effect,    that 


off  his  rifirht  to  build  wharves.    Potomao  8.  B.  Co. 
V.  Upper  Potomac  &.  B.  Co.  109  U.  8.  872,  27  L.  ed. 

loro. 

But  ft  has  been  held  in  Minnesota  that  the  dedica- 

tion  to  public  use  of  a  street  along  the  bank  of  a 

.stream  will  not  deprive  the  owner  of  the  fee  of  bis 

ripcu'ian  rights  to  erect  wharves  into  tbe  stream. 

Brlsbine  v.  St.  Paul  ft  8.  C.  R.  Co.  28  Minn.  114. 

Where  the  title  to  the  land  below  blgb-water 
.mark  is  in  the  public  it  may  widen  a  street  running 
along  tbe  shore  and  erect  wharves  without  the 
conseot  of  tbe  adjacent  proprietor,  and  without 
making  him  any  compensation.  Barney  v.  Keo- 
kuk, M  V.  8. 324,  24  L.  ed.  2S4. 

Owners  of  land  fronting  on  a  public  street  which 
is  laid  out  along  the  water  front,  and  the  title  to 
which  is  in  a  third  person,  cannot  wharf  out  from 
tbe  other  side  of  the  street  opposite  their  property. 
Potomac  8.  B.  Co.  v.  Cpper  9.  B.  Co.  MacArth.  A 
M.286. 

Private  contracts. 

A  leasee  of  a  wharf  cannot,  as  against  his  lessor, 
acquire  a  right  during  the  existence  of  the  lease  to 
maintain  a  pier  beyond  the  wharf,  the  effect  of 
which  will  be  to  destroy  the  value  of  the  wharf. 
Bedlow  V.  New  York  Floating  Dry  Dock  Co.  112 
N.  T.  268.  2  L.  U.  A.  629. 

A  riparian  owner  who  has  granted  a  license  to  a 
third  person  to  iish  in  the  water  in  front  of  his 
property  is  not  thereby  precluded  from  octing 
upon  tbe  license  of  the  state  to  erect  a  wharf. 
Tinicum  Fishing  Co.  v.  Carter,  61  Pa.  28,  100  Am. 
Dec  697. 

If  the  owner  of  a  wharf  conveys  the  upland  by 
metes  and  t)ound8,  retaining  possefeion  of  the 
wharf,  which  be  subsequently  sells  to  a  third  per- 
son, and  by  gradual  filling  up  the  water  line  is  at 
ieast  ao  feet  beyond  the  bounds  of  the  first  grantee, 
he  wiU  have  no  wharf  right  so  that  he  can  maintain 
a  suit  for  the  abolishment  of  the  existing  wharf. 
Kivas  V.  Solary,  18  Fla.  122. 

A  deed  giving  title  as  far  as  a  line  which  is  placed 
at  such  a  distance  as  to  include  a  certain  amount 
of  land  will  not,  although  It  extends  to  the  flats, 
give  the  grantee  a  right  to  wharf  out  to  the  exclu- 
sion of  the  right  of  the  prior  owner.  Simons  v. 
French,  25  Conn.  862. 

The  riparian  owner  may  contract  to  permit  a 
third  person  to  exercise  his  right  to  tbe  use  of  the 
water  within  the  harbor  lines  for  wharves.  Miller 
V.  Mendenhall.  43  Minn.  06,  8  L.  R.  A.  88. 

The  right  to  wharf  out  may  be  alienated  separate 
from  the  upland.  Hanford  v.  St.  Paul  k  D.  K.  Co. 
48  Minn.  104,  Overruling  Lake  Superior  Land  Co.  v. 
Emerson,  Sb  Minn.  406. 

Upon  sale  of  land  bounded  by  tide  water  tbe 
.right  of  wnarfage  may  be  reserved.    Parker  v. 
Rogers,  8  Or.  188. 
40  L.  K.  A. 


Tbe  granting  by  a  riparian  owner  to  a  third  per- 
son of  the  right  to  build  a  wharf  in  front  of  his 
property  will  be  binding  upon  a  subsequent 
grantee  of  tbe  riparian  proprietor.  McCann  v. 
Oregon  R.  &  Nav.  Co.  18  Or.  465. 

The  right  to  erect  wharves,  severed  from  the 
ownership  of  the  upland,  is  not  a  right  which  can 
be  protected  by  an  action  of  ejectment.  Parker  v. 
West  Coast  Pkg.  Co.  17  Or.  510, 5  L.  R.  A.  61. 

Direction  of  wharf. 

The  wharflng  rights  of  adjoining  proprietors  is 
in  the  direction  of  their  side  lines  which  run  at 
right  angles  with  the  shore,  although  by  running 
the  wharves  in  another  direction  the  channel 
might  be  reached  in  a  much  shorter  distance.  New 
Haven  S.  B.  Co.  v.  Sargent,  60  Conn.  199,  47  Am. 
Rep.  632. 

Rights  of  state  and  general  government. 

It  is  within  the  power  of  the  state  government 
to  authorize  the  construction  of  wharves  on  navi> 
gable  streams  within  its  territory,  even  below  low- 
water  mark,  and  such  right  does  not  interfere 
with  the  power  of  the  general  government  over 
commerce.    Savannah  v.  State,  Green,  4  Ga.  26. 

Eiffect  nf  constructing  wharf  in  front  of  private 
property, 

A  wharf  constructed  by  a  third  person  in  front 
of  property  of  a  riparian  owner  will  l)elonff  to  the 
latter.  Baltimore  v.  St.  Agnes  Hospital,  48  Md. 
419. 

If  a  city  without  right  builds  a  bulkhead  in  front 
of  a  pier  belonging  to  a  riparian  owner  it  will  be 
treated  as  an  accretion,  and  the  title  will  vest  in 
him.    Steers  v.  Brooklyn.  101  N.  Y.  61. 

But  in  Bedlow  v.  New  York  Floating  Dry  Dock 
Co.  44  Hun,  378.  it  is  said  that  in  case  the  authorities 
of  New  York  city  were  to  disregard  the  rights  of  the 
riparian  owners  and  erect  the  piers  themselves,  or 
authorlsse  them  to  be  erected  by  a  third  person, 
the  riparian  owner  would  not,  under  the  statutes, 
become  the  owner  of  the  piers  so  built. 

The  provisions  of  a  statute  permitting  a  mu- 
nicipal corporation  to  enlarge  a  slip  by  extending 
a  pier  must  be  strictly  complied  with  in  order  to 
cut  off  the  right  of  the  owner  of  the  pier  as  it  was 
formerly  located.  Marshall  v.  Vultee,  1  E.  D. 
Smith,  ^. 

Right  in  wharf  which  lias  been  erected. 

When  the  lotowner  has  accepted  the  statutory 
authority  and  has  erected  the  wharf,  he  has  a 
right  to  the  wharf,  which,  so  long  as  he  uses  it, 
cannot  be  taken  from  him.  Horner  v.  Pleas- 
ants, 66  Md.  476;  Baltimore  &0.  R.  Co.  v.  Chase,  43 
Md.23. 
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Spaigbt  street,  between  Patterson  and  Liyin;;- 
ston  streets,  was  regularly  laid  out,  platted, 
and  recorded,  and  is  66  feet  wide,  and  was  and 
is  traveled,  and  runs  along  the  south  side  of 
block  149.  The  several  answers  allege  that 
the  street  was  established  and  dedicated  under 
and  by  virtue  of  the  Doty  plat,  duly  executed 
and  recorded  May  7, 1837;  that  November  27, 
1868,  the  common  council  of  the  city  widened 
the  street  by  exiending  the  northerly  boundary 
thereof  opposite  lots  4,  5,  6,  7,  and  8  in  block 
150,  into  block  149,  as  therein  stated;  that  De- 
cember 4,  1868,  the  common  council  vacated 
the  portion  of  the  street  therein  described,  along 
a  part  of  the  south  side  of  block  149;  and  that 
the  several  lots  in  block  150  were  platted  by 
that  same  Doty  plat.  Thus,  it  was  expressly 
claimed  by  all  the  parties  to  this  action  that 
the  section  of  Spaight  street  in  question  was 
originally   established   by  a  recorded  ^plat  or 

f)lat8,  and  that  the  same  ran  along  the  south 
ine  of  block  149,  or  between  blocks  149  and 
150,  as  designated  on  such  plat  or  plats.  The 
court  found  that  it  was  a  public  street,  "and 
extends  between  blocks  149  and  150,''  but  that 
it  was  such  only  by  virtue  of  being  used, 
worked,  and  traveled  for  many  years.  The 
court  then  found  that  the  true  location  of  that 
street,  according  to  the  various  plats,  was  a 
number  of  feet  north  of  the  present  north  line 
of  the  street,  bince  the  present  north  line  of 
the  street  is  some  8  feet  in  the  narrowest  place, 
and  some  82  feet  in  the  widest  place,  north  of 
the  original  south  line  of  block  149,  it  is  obvi- 
ous that  the  court  thus  found  that  "the  true 
location"  of  that  section  of  the  street  was  not 
between  blocks  149  and  150,  as  previously 
found  and  as  claimed  by  all  parties,  but  "a 
number  of  feet  north  of  the  present  north  line" 
of  the  street  (that  is  to  say,  across  some  of  the 
lots  in  block  149,  or  entirely  north  of  that 
block).  Counsel  was  asked  on  the  argument 
how  many  feet  north  of  the  present  north  line 
of  the  street  the  trial  court,  by  such  finding, 
had  in  mind  as  the  true  location  of  the  street, 
according  to  the  various  plats;  and  his  answer 
was,  "About  200  feet."  Such  finding  seems 
to  be  based  upon  the  testimony  of  one  of  the 
surveyors  to  the  effect  that  he  had  recently 


measured  the  distance  on  Patterson  street  from 
the  shore  line  of  Third  lake  to  the  shore  line 
of  Fourth  lake,  and  found  it  to  be  4,044  feet; 
that  such  distance,  as  indicated  by  the  Pritcb- 
ette  plat  of  1889,  as  near  as  he  could  ascertain 
it,  was  8,762  feet  (that  is  to  say,  282  feet  le»s 
than  the  true  distance);  and  that,  not  with  ref- 
erence to  where  it  is  laid  out,  but  accordlDg  t& 
that  .plat,  the  true  location  of  Spaight  street 
was,  approximately,  something  over  200  feet 
north  from  where  it  is  at  present.  Of  course, 
if  the  true  location  of  the  street,  according  to 
the  plat,  would  be  200  feet  north  of  where  it 
now  is,  then  the  true  location  of  block  l-^.  ac- 
cording to  the  plat,  would  be  still  further  north 
of  such  true  location,  and  that  would  neces- 
sarily place  block  150  where  block  149  is  now. 
That  would  necessarily,  according  to  the  plat, 
disarrange,  not  only  the  balance  of  Spaight 
street,  but  other  streets  in  the  vicinity,  and  be- 
sides would  be  likely  to  unsettle  numerous 
titles.  The  city  engineer  testified  to  the  effect 
that  there  were  no  original  monuments,  either 
natural  or  made,  in  the  city,  except  one  in  the 
Capitol  Park,  and  that  he  thought  no  one  had 
ever  been  able  to  find  that;  that  there  was  do 
plat  which  covered  the  entire  city  which  would 
agree  with  the  land  as  laid  out  over  the  entire 
city;  that  he  used  a  map  made  by  McCabe, 
city  surveyor,  June  16,  1868,  of  the  street  and 
block  149  in  question,  attached  to  the  petition 
for  widening  the  street;  that  that  map  agreeii 
with  the  Pritchette  plat,  recorded  in  the  regis- 
ter's ofiice  in  1889;  that  there  was  a  discrepancy 
between  the  two  Doty  plats  and  the  Pritchette 
plat  as  to  the  location  of  the  street  in  question, 
varying  from  nothing  to  20-odd  feet;  that  such 
discrepancy  was  owing  to  the  fact  that  ibe 
Pritchette  plat  put  the  west  end  of  the  section 
of  the  street  in  question  further  south,  and  the 
east  end  of  such  section  further  north,  than 
cither  of  the  f>oty  plats;  that  he  assumed  that 
the  Pritchette  plat  was  evidence  that  the  origi- 
nal land  had  been  staked  out  in  accordance 
therewith;  that  in  roakingthe  map  in  evidence,, 
of  the  premises  in  question,  he  resorted  to  old 
fences,  old  buildings,  and  the  streets  as  laid 
out  and  used  for  many  years,  as  indicating  the 
lines  evidently  established  by  former  surveys 


War.    ReDwick  v.  Davenport  &  N.  W.  R.  Oj.  4» 
Iowa,  664. 

Ejectment  for  pier. 

In  Barney  v.  Keokuk, 94  U.  S.  334.  34  L.  e<L  2S4. 
a  recovery  was  denied  of  wharves  in  front  of  the 
plalDtiff^s  riparian  property,  which  bad  been 
erected  by  a  railroad  company  under  permiaslcto 
of  the  state.* 

In  Austin  v.  Rutland  R.  Co.  46  Vt.  215,  It  is  said 
that  all  that  can  be  claimed  for  riparian  owners 
seekinflr  to  recover  in  ejectment  land  that  bad 
been  Improved  by  a  third  person  in  front  of  tbeir 
lot  is  the  right  to  pass  to  and  from  the  water  of 
the  lake  within  the  width  of  the  lot  as  it  bordered 
on  and  was  washed  by  the  water.  Tbere  was  oo 
right  to  appropriate  land  beyond  the  low- water 
mark.  Tbere  is  no  right  to  wharf  out  except  by 
provision  of  a  statute.  As  the  absolute  owner  of 
the  lot  he  had  the  exclusive  right  to  use  it  in  pass- 
ing to  aad  from  the  lake.  If  one  in  making  erec- 
tions in  the  lake  in  front  of  bis  land  violated  bis 
right  he  could  seek  redress  in  some  proper  waj* 
but  not  by  action  based  on  his  right  as  the  owner 
of  them.  H,  P.  F. 


If  a  person  without  authority  from  tbe  legislli. 
ture  erects  a  wharf  below  low- water  mark,  he  ac- 
quires  no  exclusive  right  to  the  space  Immediately 
adjoining  the  wbarf  for  the  purpose  of  accommo- 
dating vessels,  but  tbe  space  may  be  occupied  by 
the  public  Gray  v.  Bartlett,aO  Pick.  186.  82  Am. 
Dec.a08. 

Log  pier, 

A  pier  erected  by  a  riparian  owner  in  the  navi- 
gable wafer  of  the  Mississippi  river  as  part  of  a 
boom  for  bis  logs  Is  unlawful^  and  he  will  be  liable 
for  loss  occasioned  by  a  collision  of  a  boat  with  it. 
Such  structure  differs  from  a  wharf  made  to  fa- 
cilitate commerce.  Atlee  v.  Union  Packet  Co.  21 
Wall.  889,  22  L.ed.619.  • 

Individual  property  owners  of  the  bank  of  navi- 
gable rivers  bave  no  right  to  construct  piers  for 
booming  logs  in  it  without  authority  from  the 
legislature.    Leigh  v.  Holt.  5  BIss.  388. 

In  1873  Congress  authorized  tbe  owners  of  saw- 
mills to  construct  piers  in  aid  of  the  business  on 
the  banks  of  the  Mississippi  river,  in  front  of  their 
property,  under  tbe  direction  of  the  Secretary  of 
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in  the  city;  that  the  Pritchette  plat  gives  no 
dimeDsioDS,  but  that  after  he  discovered  that 
the  McCabe  plat  practically  agreed  with  it, 
aud  that  that  did  ^ve  dimensions,  he  took  those 
dimensions  as  being  the  true  dimensions  as 
originally  staked  out  in  block  149;  that  he  as- 
sumed that  the  streets  and  blocks,  as  laid  out. 
had  approximately  been  accurately  laid  out  by 
former  surveyors;  that  the  surveys  he  made 
in  that  part  of  the  city  correspond  with  those 
made  by  Capi.  Nader  and  Prof .  Conover;  that, 
as  his  starting  point  Id  locating  block  149,  he 
took  the  stake  located  by  Capt.  Nader,  after 
verifying  the  same  to  see  that  it  was  correct; 
that  that  gave  him  the  south  line  of  Jenifer 
and  the  west  line  of  Patterson  streets,  and  the 
corner  of  block  149;  that,  assuming  that  those 
two  streets  were  accurately  laid  out.  the  block 
149  would  correspond  with  the  Pritchette  plat, 
with  the  exception  of  tbe  widening  of  Spaight 
street  mentioned;  that  the  plat  indicates  that 
all  regular  lots  are  66  feet  wide,  and  all  streets 
66  feet  wide,  but  as  a  matter  of  fact  some  of 
the  lots  run  over  more  or  less;  that,  if  such 
actual  distances  were  to  control,  houses  would 
soon  be  in  tbe  streets,  and  streets  in  the  lots, 
and  so,  in  making  tbe  survey,  he  tried  to  as- 
certain from  the  streets  as  laid  out,  and  tbe 
fences  and  buildings  as  they  were  located, 
where  the  street  actually  was  on  tbe  ground, 
as  laid  out  on  the  plat.  Such  evidence  as  to 
tbe  practical  location  of  tbe  section  of  Spaight 
street  in  question,  as  actually  laid  out  under 
the  plats,  does  not  seem  to  be  overcome  by  any- 
thing in  the  record, — certainly  not  by  the  mere 
fact  that  the  actual  distance  between  tbe  re- 
spective shores  of  the  two  lakes  on  the  line  of 
Patterson  street  is  282  feet  greater  that  it  would 
appear  to  be  by  the  Pritchette  plat. 

The  question  recurs,  whether,  under  the  evi- 
dence and  tbe  admissions  in  the  pleadings,  the 
trial  court  was  justified  in  holdingthat  such  sec 
tion  of  Spaight  street  was  never  dedicated  to 
the  public  as  a  street  bv  any  of  such  plats,  and 
that  it  was  never  laid  out,  located,  or  estab- 
lished as  such  at  the  point  or  points  fixed  by 
such  plats,  but  was  a  public  street  only  by  vir- 
tue of  having  been  used,  worked,  and  traveled 
as  a  street  for  many  years.  It  is  60  years  since 
tbe  Doty  plat  was  recorded,  and  58  years  since 
the  Pritchette  plat  was  recorded,  and  29  years 
since  the  McCabe  map  was  made.  Those  two 
plats,  as  to  the  premises  in  question,  differ  from 
each  other,  as  indicated;  yet  such  difference  is 
too  slight  to  prevent  a  practical  location  of  the 
street  under  the  Pritchette  plat.  It  appears 
that  Spaight,  Livingston,  Patterson,  and  Jeni- 
fer streets  have  each  and  all  been  actually 
located,  opened,  and  traveled  for  a  period  of 
40  years  or  more,  that  block  149  is  between 
those  streets,  and  that  during  that  time  lots  in 
that  block  and  other  blocks  in  tbe  vicinity 
have  been  occupied  by  persons  residing  thereon. 
In  the  absence  of  any  original  monuments 
which  can  be  ascertained  as  indicated,  such 
locations  and  occupancy,  and  the  lines  and 
corners  of  such  streets  and  blocks,  thereby  es- 
tablished, as  indicated  by  old  fences,  old  build- 
ings, and  tbe  streets  as  so  laid  out  and  used 
for  many  years,  and  stakes  and  monuments 
established  by  former  surveyors,  were  compe- 
tent evidence  as  tending  to  prove,  and  in  our 
opinion  do  clearly  prove,  that  the  section  of 
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Spaight  street  in  question  was,  more  than  forty 
years  ago,  actually  located  and  laid  out  under 
and  pursuant  to  the  Pritchette  plat,  and  hence 
the  same  was  a  practical  construction  of  that 
portion  of  that  plat.  Numerous  authorities 
might  be  cited  in  support  of  that  proposition. 
Marsh  v.  MiWiell,  25  Wis.  706;  iV>  v.  Biem- 
eret,  44  Wis.  104;  Racitie  v.  ,/.  /.  Chase 
Plow  Co.  56  Wis.  539:  State  v.  Schwin,  65  Wis. 
207;  Miner  v.  Brader,  65  Wis.  587;  Hrouska  v. 
Janke,  66  Wis.  252;  Koenigs  v.  Jung,  73  Wis. 
178;  Racine  v.  Emerson.  85  Wis.  80;  Riley  v. 
Qriffin,  16  Ga.  144,  60  Am.  Dec  726.  Thus, 
in  one  of  the  cases  cited  it  was  held  that  "  in 
ascertaining  the  true  location  of  the  streets, 
lots,  and  blocks  in  a  city,  according  to  the  plat 
and  survey  thereof,  regard  is  to  be  had  (1)  to 
the  natural  monuments  referred  to  therein, 
and  (2)  to  the  artificial  monuments  placed  by 
the  surveyor  to  mark  lines  or  boundaries,  be- 
fore resorting  to  the  courses  and  distances 
marked  on  the  plat  or  survey.  If  no  monu- 
ments are  mentioned  or  in  existence,  evidence 
of  long-continued  occupation,  though  beyond 
the  given  distances,  is  admissible.  If  the  de- 
scription is  ambiguous  or  doubtful,  parol  evi- 
dence of  the  practical  construction  given  by- 
the  parties  by  acts  of  occupation,  or  recogni- 
tion of  monuments  or  boundaries,  is  admissi- 
ble." Courts  have  gone  still  further,  and  held, 
in  effect,  that  a  competent  surveyor  may,  as  a 
witness,  in  a  proper  case,  and  under  proper 
circumstances,  give  his  opinion  as  to  whether 
certain  piles  of  stone  and  certain  mark  or  marks, 
on  trees  were  made  by  a  surveyor  and  indi- 
cated a  boundary  line.  Datis  v.  Mason,  4 
Pick.  156;  Knox  v.  Clark,  128  Mass.  216; 
Brantly  v.  Sttifty  24  Ala.  890;  CUgg  v.  Fields, 
52  N.  C.  (7  Jones,  L.)  37,  75  Am.  Dec.  450. 
Certainly  a  mere  discrepancy  in  distance  is 
not  to  overcome  such  practical  location  of  the 
street  under  and  in  pursuance  of  the  plat. 
We  must  hold,  upon  the  evidence  in  the  rec- 
ord as  well  as  the  pleadings,  that  the  section 
of  Spaight  street  in  question  was  so  laid  out 
and  opened  under  and  in  pursuance  of  the 
Pritchette  plat,  and  that  the  recording  of  that 
plat  was  a  dedication  of  such  street  to  the  pub- 
lic, and  that  such  dedication  covered  and  in- 
cluded the  whole  width  of  that  street  as  indi- 
cated on  that  plat. 

2.  The  mere  fact  that  the  eastern  portion  of 
that  section  of  the  street  was  widened  by  ex- 
tending tbe  same  north  into  block  149,  as  men- 
tioned, and  that  the  western  portion  thereof 
was  narrowed  by  vacating  a  piece  on  the  north 
side  of  the  street,  as  mentioned,  in  no  way 
changed  the  south  line  of  the  street  as  located 
under  that  plat. 

8.  Nor  does  the  fact  that  that  section  of  the 
street  was  never  worked  or  fitted  for  travel 
clear  to  the  south  line  thereof,  nor  at  all  south 
of  the  iron  railing  or  fence  mentioned  in  the 
pleadings  and  findings,  prevent  the  city  from 
working  and  fitting  the  same  for  travel  clear 
to  the  south  line  thereof,  as  located  under  the 
Pritchette  plat,  whenever  it  may  choose  to  do 
so.  It  is  well  settled  that  no  mere  nonuser  of 
that  side  of  the  street  for  the  time  mentioned 
can  operate  as  a  surrender  or  abandonment  of 
tbe  same  for  the  purposes  of  a  public  street. 
Reilly  v.  Racine,  51  Wis.  526;  State  v.  Leater, 
62  Wis.  387;  Childs  v.  Nelson,  69  Wis.  125; 
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Maire  v.  Kruse,  85  Wis.  803,  26  L.  R.  A.  449; 
iS'icolai  V.  DavU,  91  Wis.  870.  In  this  last 
case  it  was  held  that  *'the  mere  fact  that  the 
plaintiff  had  for  many  years  encroached  upon 
the  road  by  putting  a  portion  of  his  fences  in 
the  load,  and  otherwise,  did  not  bar  the  town 
from  the  leeal  right  of  having  the  road  at  any 
time  opened  to  its  full  width  as  originally  sur- 
veyed and  laid  out."  It  follows  from  what 
has  been  said  that  the  space  between  the  iron 
railing  or  fence  and  the  south  line  of  the  street, 
as  so  located  under  the  plat,  was  at  the  time 
of  the  commencement  of  this  action,  and  is 
now.  a  part  of  Spaight  street,  and  may  be 
worked  and  fitted  for  public  use  as  a  part  of 
the  street  whenever  the  city  may  choose  to  do 
so. 

4.  The  several  defendants  as  abutting  lot 
owners,  except  Kerns,  justified  what  they  had 
done,  respectively,  in  respect  to  removing 
stone,  earth,  and  other  materials  from  within 
the  limits  of  the  street  as  so  laid  out,  by  claim- 
ing that  they  severally  owned  the  land  clear 
up  to  the  iron  railing  or  fence,  and  that  the 
street  did  not  extend  south  of  that  railing  or 
fence,  and  the  findings  of  the  court  are  in  har- 
mony with  such  claim.  From  what  has  been 
said,  it  is  obvious  that  such  ruling  was  errone- 
neous.  The  question  recurs  whether  the  city 
bus  such  an  interest  in  that  branch  of  the  re- 
lief demanded  as  to  maintain  this  action.  The 
riffht  of  the  city  in  the  space  between  the  iron 
railing  or  fence  and  such  south  line  of  the 
street,  as  so  located,  being  as  stated,  it  follows, 
under  the  repeated  decisions  of  this  court,  that 
the  city  has  such  an  interest  therein  that  it  may 
maintain  this  action  so  far  as  to  restrain  the 
respective  defendants,  as  abutting  lotowners, 
from  so  removing  stone,  earth,  and  other  ma- 
terials from  within  the  limits  of  such  street,  or 
from  impairing  the  embankment  of  the  streef 
as  it  now  exists,  or  making  it  more  expensive 
and  difficult  to  fit  the  whole  width  of  the  street 
for  travel.  To  that  extent  the  injunction 
should  have  been  made  perpetual.  In  sup- 
port of  this  proposition  it  is  only  necessary  to 
cite  the  following  cases:  Waukefiha  Hygeia 
Mineral  Spring  Co.  v.  Waukesha,  83  Wis.  475; 
I^^eshkoro  v.  Nest,  85  Wis.  126;  Eau  Claire  v. 
MaWce,  86  Wis.  291. 

5.  Counsel  contend,  in  effect,  that  block  150 
on  the  plat  is  itself  a  monument,  and  that, 
according  to  that  plat,  there  appears  to  have 
been  a  strip  of  land  between  the  section  of 
Spaight  street  in  question  and  the  lake  shore, 
for  the  whole  distance,  which  is  divided  up 
into  lots  numbered  from  1  to  9  inclusive,  and 
hence  that  the  plat  should  be  so  construed  and 
modified  as  in  some  way  to  satisfv  such  calls 
of  land  for  such  lots.  But  the  fact  remains 
that  the  whole  of  block  150  is  south  of  Spaight 
street  on  the  plat,  and  hence  is  necessarily  south 
of  it  as  actually  located  under  and  in  pursu- 
ance of  the  plat.  In  other  words,  the  location 
of  the  streets  as  mentioned  necessarily  located 
that  block.  Certainly  the  several  owners  of 
land  between  that  street  as  so  located,  and  the 
lake  shore,  have  all  the  rights  of  abutting  own- 
ers upon  the  street,  and  also  all  the  rights  of 
riparian  owners  on  the  shore  of  the  lake.  But 
if  there  is  any  defendant  who  owns  no  land 
between  the  street  as  so  located,  and  the  shore 
of  the  lake,  then  we  are  unable  to  perceive 
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upon  what  theory  be  could  properly  be  re- 
garded as  an  abutting  owner  or  riparian  owner. 
A  mere  mistake  as  to  the  quantity  or  shape  of 
the  land  in  the  block,  or  as  to  whether  the 
shore  of  the  lake,  at  some  particular  point, 
was  within  the  limits  of  the  street,  cannot  be 
allowed  to  frustrate  the  plat,  as  such  mistake 
comes  within  the  well  recognized  maxim. 
Falsa  demonstratio  non  nocet.  Sherwood  v. 
Sherwood,  45  Wis.  864,  80  Am.  Rep.  757; 
Paine  v.  Benton,  32  Wis,  496;  iHi  I\mi  v. 
Davis,  30  Wis.  175;  Kennedy  v.  Knight,  21 
Wis.  347,  94  Am.  Dec.  548.  The  dimeDsions 
of  the  several  lots  in  the  block,  as  they  appear 
upon  the  plat,  must,  like  other  courses  and 
distances,  yield  to  the  actual  condition  of 
things  as  they  existed,  and  be  determined  by 
the  practical  construction  and  location  of  the 
plat  upon  the  grounds. 

6.  There  is  another  branch  of  this  case.  The 
complaint  alleges,  in  effect,  that  the  city  has 
jurisdiction  over  the  entire  surface  of  the  lake; 
that  the  defendants  have  placed  stones,  earth, 
and  other  materials  in  the  waters  of  the  lake, 
not  only  within  the  limits  of  the  street,  but 
outside  of,  and  beyond  the  limits  of,  the  street, 
even  to  the  distance  of  60  or  70  feet  from  the 
south  line  of  that  street,— and  prays  an  injunc- 
tion to  restrain  the  defendants  from  so  filling 
in  the  lake.  The  several  answers  allege,  and 
the  court  found,  in  effect,  that  such  jurisdic- 
tion of  the  city  over  the  lake  was  for  limited 
and  special  purposes  only,  but  not  for  any  of 
the  purposes  set  forth  in  the  complaint.  So 
far  as  the  right  of  the  citv  to  work  and  pre- 
pare the  street  for  travel,  for  the  whole  width 
thereof,  even  where  the  shore  of  the  lake  may 
be  within  the  limits  of  the  street,  enough  has 
already  been  said.  But  the  question  recurs  as 
to  whether  the  city  mav  properly,  in  this  ac- 
tion, restrain  the  defendants  from  so  filling  in 
the  lake  outside  and  beyond  the  limits  of  the 
street.  The  provisions  of  the  charter,  cited  in 
the  brief  of  counsel,  give  the  city  power  to 
enact  ordinances  for  the  -benefit  of  trade,  com- 
merce, and  health,  and  to  provide  for  the 
abatement  and  removal  of  nuisances  thereun- 
der, and  '  'generally  to  take  such  other  meas- 
ures for  the  public  health  as  shall  be  deemed 
proper."  Such  police  regulations  may  well  be 
conceded,  but  they  do  not  authorize  the  city 
to  restrain  the  filling  in  of  the  lake  in  question, 
outside  of  the  limits  of  the  street.  Under  the 
repeated  decisions  of  this  court,  there  can  be 
no  question  but  what  the  title  to  the  bed  of  the 
lake  was  and  is  in  the  state.  But  such  of  the 
defendants  as  own  lots  between  the  shore  of 
the  lake  and  the  south  line  of  the  street  have 
the  rights  of  riparian  owners  on  the  shore  of 
the  lake.  Such  rights  include  the  right  of 
each  to  construct  in  front  of  his  land,  in  shoal 
water,  proper  wharves,  piers,  and  booms  in 
aid  of  navigation,  without  obstructing  it,  far 
enough  to  reach  water  actually  navigable  for 
such  boats  as  are  in  use  or  appropriate  to  the 
lake.  Cohn  v.  Wausau  Boom  Go.  47  Wis.  832; 
»/.  S,  Ketit^  Lumber  Co,  v.  St  Croix  Boom 
Corp,  72  Wis.  82;  Northern  Pine  Land  Co.  v. 
BigeloiD,  84  Wis.  163,  164,  21  L.  R.  A  776; 
Prieifle  v.  Wisconsin  State  Land  <fc  Improe.  Co, 
93  W  is.  547,  88  L.  R.  A.  646.  and  cases  there 
cited.  Such  right,  however,  is  a  private  right, 
and  is  subordinate  to  the  public  right  to  navi> 
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gate  the  lake,  and  may  be  regulated  or  prohib- 
ited by  law.  Ibid.  Obviously,  tbe  cily  has  no 
proprietary  or  corporate  interest  in  the  lake, 
nor  tbe  shore  of  the  lake,  outside  of  the  limits 
-of  the  street.  Nor  does  it  appear  that  the  acts 
complained  of  are  such  as  to  affect  the  health 
of  anyone.  We  are  clearly  of  the  opinion 
that  tbe  city  has  no  such  interest  or  right  in 
the  lake  or  the  waters  thereof,  outside  of  the 
limits  of  the  street,  as  to  enjoin  the  defendants 
from  the  acts  complained  of.  MilwauJcee  y. 
Milwaukee  d  B.  R.  Co  7  Wis.  85;  Sheboygan 
V.  Sheboygan  d  F.  du  L,  R.  Co.  21  Wis.  668; 
liocine  v.  Crotsenberg,  61  Wis.  481,  50  Am. 
Rep.  149;  JanesvilU  v.  Carpenter,  77  Wis.  288. 
8  L.  R.  A.  808.  In  such  a  case  the  right  of 
the  cily  to  remove  such  a  purpresture  or  pub- 
lic nuisance  is  no  greater  tnan  that  of  an  indi- 
vidual, and  this  court  has  ezpressly  held  that 
an  individual  could  not  remove  the  same. 
Lar$on  v.  Furlong,  50  Wis.  681.  In  England 
such  purpresture  or  public  nuisance  was  re- 
movable or  abatable  only  by  suit  of  the  Crown, 
having  superintendence  anil  control  over  pub- 
lic rights,  at  tbe  instance  of  the  attorney  gen- 
eral. Gould.  Waters.  §^  21,  167.  In  this 
country  such  right  of  action  is  in  tbe 
state.  Id.  ^§  98,  168.  Thus,  in  People 
V.  Vanderbilt,  28  N.  Y.  896.  84  Am.  Dec. 
851.  it  was  held  that  "the  remedy  to  pre- 
vent the  erection  of  a  purpresture  and  nui- 
sance in  a  bay  or  navigable  river  is  by  injunc- 
tion at  the  suit  of  the  attorney  general.'*  See 
also  People  v.  Davidson,  80  Gal.  879.  We 
must  hold  that  the  court  properly  refused  to 
•enjoin  the  defendants  from  filling  in  the  lake 
outside  of  the  limits  of  the  street,  and  that  as 
to  that  branch  of  the  case  the  complaint  was 
properly  dismissed. 

The  judgment  of  the  Cireuit  Court  is  reversed, 
and  the  cause  is  remanded,  with  directions  to 
enter  judgmeot  in  accordance  with  this  opin- 
ion. In  view  of  the  fact  that  the  findings  of 
the  trial  court  are  sustained  in  pert  and  set 
aside  in  part,  costs  and  disbursements  are  al- 
lowed in  favor  of  tbe  plaintiff  and  against  the 
defendants,  except  Kerns,  for  the  expense  of 
printiog  the  case,  and  for  the  fees  of  the  clerk 
-of  this  court:  but  no  other  costs  or  expenses 
are  allowed  to  either  party. 


Josephine  M.  KASTEN.  Bespi., 

V. 

INTERSTATE    CASUALTY    COMPANY 
OF  NEW  YORK,  Appt, 


(. 


.Wis.. 


*t7nder  a  policy  insurini^  a  person 
affalnst  bodUjr  injury  sustained  by  ex- 
ternal* Tlolent*  and  accidental  means* 

witb  a  provision  for  payment  to  a  beneficiary  or 
l)eDeflciaries  in  case  of  death  from  such  injuries 
wlibiD  ninety  days  therefrom.  Independently  of 

*Headnote  by  MabshaijL,  J. 

NOTS.— As  to  whether  accident  or  disease  was 
tbe  cause  of  death,  see  note  to  Fidelity  Sl  C.  Co.  v. 
Johnson  (Miss.)  80  L.  R.  A.  206;  also  Modern  Wood- 
men Acci.  Asso.  V.  Sbryock  (Neb.)  89  L.  R.  A.  &»; 
Western  Commercial  Travelers'  Asso.  v.  Smith 
•(C.  C.  App.  8tb  C.)  poot,  668. 
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all  other  cauaea,  and  witb  a  condition  that  tbe  lia- 
bility of  the  assurer  shall  not  extend  to  injuries, 
fatal  or  otherwise,  resultinir  wholly  or  in  part 
from  poison  or  anything  accidentally  or  other- 
wise taken,  administered,  absorbed,  or  inhaled;— 
Tie^  that  death  caused  by  blood  poisoning  from 
the  eflTects  of  the  absorption  into  the  system  of 
septic  poison  evolved  by  the  propagation  of 
germs  in  cotton  inserted  by  a  dentist  in  wounds 
caused  by  the  removal  of  teeth  from  the  mouth 
of  the  deceased,  to  stop  hemorrhage,  is  within  the 
condition,  and  creates  no  liability  under  the  pol- 
icy. 

(March  22. 1808.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Circuit  Court  for  Milwaukee  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a  pol- 
icy of  accident  insurance.    Reversed. 

Statement  by  Marshall,  J. : 

Action  to  recover  on  a  $2,000  policy  of  ac- 
cident and  life  insurance,  which  insured 
Fred  A.  Kasten  against  bodily  injury  sus- 
tained through  ezternal,  violent,  and  acci- 
dental means,  and  provided  that  in  case  of 
death  from  such  injuries  within  ninety  days 
therefrom,  independently  of  all  other  causes, 
the  company  should  pay  the  sum  of  $2,000  to 
his  wife,  Josephine  M.  Kasten,  if  surviving, 
otherwise  to  his  legal  representatives,  subject, 
however,  to  several  conditions,  among  which 
was  the  following:  **Thi8  insurance  does 
not  cover  .  .  .  injuries,  fatal  or  other- 
wise, resulting  wholly  or  in  part  from  poison 
or  anything  accidentally  or  otherwise  taken, 
administered,  absorbed,  or  inhaled."  The 
cause  of  death  was  alleged  to  be  the  accidental 
injection  of  septic  matter  into  a  wound 
caused  by  the  extraction  of  two  teeth,  at  the 
time  they  were  extracted.  At  the  commence- 
ment of  the  trial  there  was' a  demurrer  (^r^ 
tenus  to  the  complaint,  made,  overruled,  and 
the  ruling  duly  excepted  to.  The  evidence 
tended  to  show  that  the  deceased,  while  suffer- 
ing from  some  serious  derangement  of  his  sys- 
tem, which  manifested  iUelf,  among  other 
wavs,  by  severe  toothache,  had  two  of  his 
leeih  extracted  by  a  dentist;  that  there  was  a 
diseased  condition  of  tbe  membrane  surround- 
ing some  of  the  teeth,  and  a  general  foul  con- 
dition of  the  mouth;  that  the  teeth  were  ex- 
tracted in  the  usual  way,  but  it  caused  a  rup- 
ture of  the  upper  maxillary  artery,  or  a  branch 
of  it.  from  which  a  violent  hemorrhage  en- 
sued, and  to  stop  that  the  dentist  plugged  the 
cavities  with  cotton;  that  thereafter  blood 
poisoning  ensued  from  tbe  absorption  into  the 
system  of  some  chemical  poison  supposed  to 
have  been  caused  by  the  propagation  of  dis- 
ease germs  in  the  cotton,  the  seat  of  tbe 
affection  being  where  tbe  teeth  were  ex- 
tracted. The  blood  poisoning  progressed  to  a 
fatal  determination.  At  the  close  of  the  evi- 
dence both  sides  moved  for  the  direction  of  a 
verdict.  Defendant's  motion  was  denied  and 
plaintiff's  granted.  Judgment  was  entered  ac- 
cordingly and  defendant  appealed. 

Messrs.  Winkler,  Flanders,  Smith, 
Bottum,  &  Vilas,  for  appellant: 

In  construing  a  policy  of  insurance,  some 
particular   operation,    effect,    and    meaning 
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should  be  assigDed  to  each  sentence,  phrase, 
and  word  used,  and  when  this  may  fairly  and 
properly  be  done,  no  part  of  the  language  used 
can  be  rejected  as  superfluous  or  unmeaning. 

Merrill  v.  Travelers  Ins.  Co.  91  Wis.  829. 

The  injury  in  this  cape  certainly  resulted 
from  poison  or  something  accidentally  or  other- 
wise absorbed. 

Bacon  v.  United  Stales  Mut.  Acci.  Asso.  123 
N.  Y.  804,  4  L.  R.  A.  617. 

Where  a  policy  of  insurance  in  an  accident 
insurance  company  provides  that  its  benefits 
shall  not  extend  to  death  or  injury  caused 
"by  the  taking  of  poison,"  an  involuntary 
taking  of  poison  by  mistake,  causing  death,  is 
within  said  provision  of  the  policy. 

Pollock  V.  United  States  Mut.  Aeci.  Asso.  102 
Pa.  280,  48  Am.  Rep.  204;  Cole  v.  Accident  Ins. 
Co.  61  L.  T.  N.  S.  227. 

A  disease  aggravated  and  made  fatal  by  an 
accident  cannot  be  a  ground  for  recovery. 

Freeman  v.  Mercantile  Mvt.  Acci.  Amo.  156 
Mass.  851,  17  L.  R.  A.  753;  McCarthy  yr.  Trav- 
elers* Ins.  Co.  8  Biss.  362;  Anderson  v.  Scottish 
Acci.  Ins.  Co.  27  Scot.  L.  R.  20;  McKechnie  v. 
Scottish  Acci.  Ins.  Co.  17  Sess.  Cas.  (Scotland) 
6:  1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  817. 

Messrs,  La  Boule  &  Hunt*  for  respondent: 

The  unintentional  and  accidental  introduc- 
tion of  the  septic  matter  and  its  confinement  in 
the  cotton  was  an  accident  within  the  mean- 
ing of  the  policy. 

The  insertion  into  a  wound  of  cotton  con- 
taining matter  which  will  cause  blood  poison- 
ing is  as  much  an  accident  as  would  be  the 
giving  by  a  physician  to  his  patient  of  a  deadly 
poison  supposing  it  to  be  some  harmless  drug. 

In  all  cases,  a  policy  must  be  liberally  con- 
strued in  favor  of  the  insured,  so  as  not  to  de- 
feat without  a  plain  necessity  his  claim  to  the 
indemnity  which  in  making  the  insurance  it 
was  his  object  to  secure.  When  the  words  are. 
without  violence,  susceptible  of  two  interpre- 
tations, that  which  will  sustain  his  claim  and 
cover  the  loss  must  in  preference  be  adopted. 

May,  Ins.  8d  ed.  g  175. 

The  words  "excepting  death  by  poison  or 
anything  accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,or  inhaled." mean  "poison 
or  anything,  accidentally  or  otherwise,  con- 
sciously and  by  an  act  of  volition,  drawn  into 
the  system  by  inspiration,"  and  do  not  apply 
to  a  case  of  accidental  asphyxiation  while 
the  insured  is  asleep. 

Fidelity  &  C.  Co.  v.  Waterman,  161  111.  682, 
32  L.  R.  A.  654. 

It  is  a  question  for  the  jury  whether  an  in- 
jury from  the  sting  of  a  venomous  insect  is 
an  injury  from  poison,  the  court  making  a  dis- 
tinction between  venom  and  poison. 

Preferred  Mut.  Acci.  Asso.  v.  Beidelman,  1 
Monaghan  (Pa.)  481;  Pickett  v.  Pacific  Mut. 
L.  Ins.  Co.  144  Pa.  79,  13  L.  R.  A.  661. 

Where  there  is  an  unusual  or  unforeseen  oc- 
curence during  the  performance  of  a  voluntary 
act,  which  unforeseen  occurrence  results  in  in- 
jury, even  though  the  injury  is  a  disease,  a  re- 
covery should  be  had  under  policies  insuring 
against  injuries  received  through  external,  vio- 
lent, and  accidental  means. 

United  States  Mut.  Aeci.  Asso.  v.  Barry ^  131 
U.  S.  100,  33  L.  ed.  60;  Bailey  v.  Interstate 
Casualty  Co.  8  App.  Div.  127;  ^orth  Ameri- 
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can  Life  <fe  Acci,  Ins.  Co.  v.  Burroughs,  69  Pa. 
43,  8  Am.  Rep.  212;  Freeman  v.  MercanUU 
Mut.  Acci.  Asso.  156  Mass.  351,  17  L.  R.  A. 
758;  McCarthy  v.  Travelers*  Ins.  Co.  8  Bias. 
362;  Sinclair  v.  Maritime  Pass.  Assur.  Co.  3- 
El.  &E1.  478;  1  Am.  &  Eng.  Enc.  Law,2d  ed. 
p.   292. 

Marshall*  J. ,  delivered  the  opinion  of  the 
court: 

The  evidence  goes  no  further  than  the  com- 
plaint. It  may  be  said  to  establish  the  fact 
of  death  as  alleged,  that  is.  that  it  was  pro- 
duced by  the  accidental  planting  of  septic 
matter  in  the  mouth  of  the  deceased  at  or 
about  the  time  his  teeth  were  extracted. 
While  the  inference  from  the  allegations  of 
the  complaint  is  that  the  introduction  of  the 
foreign  substance,  which  subsequently  caused 
death,  into  the  pei-son  of  the  deceased,  was  ac- 
cidental, it  was  nevertheless  by  an  act  to 
which  he  consented.  So  the  rulings  on  the 
demurrer  to  the  complaint  and  the  motions  for 
the  direction  of  a  verdict,  all  present  the  same 
question,  which  is.  Admitting  everything  al- 
leged, is  plaintiff  entitled  to  recover?  Such 
being  the  case,  the  rulings  will  be  considered 
together. 

The  theory  upon  which  the  complaint  was 
sustained  and  the  verdict  directed  in  respond- 
ent's favor,  and  upon  which  her  counsel  seek 
to  sustain  such  rulings,  defeats  them  if  the 
plain  wording  of  the  contract  is  to  be  given 
effect  according  to  the  obvious  intention  of  the 
parties  thereto.  It  is  contended  that  the  sep- 
tic matter  was  accidentally  introduced  into  the 
wound  caused  by  the  extraction  of  the  teeth, 
by  its  being  in  the  cotton  with  which  the 
wound  was  plugged  to  stop  the  hemorrhage; 
that  it  was  absorbed  from  the  cotton  into  the 
surrounding  parts;  that  death  was  the  result; 
and  that  because  the  poisonous  substance  was 
thus  accidentally  planted,  the  calls  of  the 
policy  for  an  injury  caused  by  external,  vio- 
lent, and  accidental  means  were  all  satisfied. 
Whether  that  be  so  or  not,  and  if  so,  whether 
it  can  be  said  from  the  evidence,  as  a  matter 
of  law,  that  death  ensued  from  the  injury  in- 
dependently of  all  other  causes,  so  as  to  satisfy 
the  terms  of  the  policy  in  that  regard,  are  not 
by  any  means  free  from  difficulty,  but  they 
are  questions  unnecessary  to  decide,  because 
the  injury  having  >jeen  admittedly  caused  by 
something  accidentally  taken,  adminiatered,  or 
absorbed,  and  death  caused  in  whole  or  in  part 
from  such  circumstances,  by  the  plain  lan- 
guage of  the  policy  the  verdict  should  have 
been  directed  in  favor  of  the  defendant  instead 
of  the  plaintiff. 

While  the  word  **poison,"  as  used  in  the 
policy,  may  be  construed  to  mean  liquids 
commonly  known  as  poisons,  it  is  followed 
by  the  words  '*or  anything,"  which  clearly 
indicates  that  the  intent  was  to  include  under 
the  entire  lerm  everything  of  a  poisonous  na- 
ture. While  it  is  true  that,  where  the  mean- 
infT  of  words  in  an  insurance  contract  is  \xt 
doubt,  courts  are  to  lean  to  that  reasonable 
construction  most  favorable  to  the  assured, 
they  can  go  no  further  without  making  con- 
tracts for  the  parties  which  they  did  not  in- 
tend to  make.  If  words  are  plain,  courts, 
must   give  effect   to   them   accordingly,    or 
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contractual  obligations  will  be  subject  to 
yariations  and  violations  to  suit  the  exigen- 
cies of  particular  cases.  Here,  in  order  to 
sustain  a  recovery,  the  court  is  asked,  after 
having  successfully  passed  difflculties  in  the 
way  of  holding  that  the  death  of  the  as- 
sured was  caused  solely  by  external,  violent, 
and  accidental  means,  in  the  face  of  evidence 
that  the  septic  poison  was  voluntarily,  though 
accidentally,  planted  in  the  system  of  the  de- 
ceased, to  pass  the  barrier  by  which  the  de- 
fendant excepted  from  the  contract  death 
caused  in  whole  or  in  part  by  Uie  administra- 
tion or  absorption,  accidentally  or  otherwise, 
-of  poison  or  any  other  substance.  No  prece- 
dent to  which  we  have  been  referred  by  coun- 
sel, or  which  we  have  been  able  to  discover, 
warrants  a  construction  of  the  contract  of  in- 
surance that  will  enable  the  court  to  do  that. 
Numerous  cases  may  be  found  to  the  effect 
that  the  clause  excepting  death  caused  by  in- 
baling  gas,  accidentally  or  otherwise,  only 
covers  cases  of  voluntary  conscious  inhalation. 
Such  are  Fidelity  db  C.  Co.  v.  Waterman,  161 
111.  682,  82  L.  R.  A.  654;  Travelers'  Ins.  Co.  v. 
Dunlap,  160  111.  642;  Paul  v.  Travelers'  Ins. 
Co.  112  N.  Y.  472.  3  L.  R.  A.  448;  Menneiky 
V.  Employers*  Liability  Assur.  Corp,  148  N.  Y. 
596,  31  L.  R.  A.  686;  and  PickeU  v.  Pacific 
Mut.  L,  Ins.  Co.  144  Pa.  79, 13  L.  R.  A.  661 
but  they  do  not  apply  to  this  case.  Here 
there  was  not  that  absence  of  volition  and  con- 
sciousDess  that  were  the  turning  circumstances 
of  those  cases.  The  rule  itself  is  by  no  means 
free  from  criticism,  nor  has  it  passed  without 
criticism  from  respectable  courts.  Richardson 
V.  Tratelertt  Ins.  Co.  46  Fed.  Rep.  843.  Cer- 
tainly, no  good  reason  can  be  given  for  extend- 
ing it  to  cases  of  accidental  taking  or  absorp- 
tion of  poisonous  substances  into  the  system 
through  the  voluntary  use,  for  a  remedial  pur- 


pose, of  some  other  substance.  In  the  in- 
stances cited  the  word  "inhaled"  and  the  word 
"take."  in  view  of  other  language  used  in  the 
contract,  were  easily  construed  to  contemplate 
voluntary  conscious  action,  not  in  the  sense 
that  the  victim  should  know  the  precise  nature 
of  what  he  was  taking  or  inhaling,  or  its  effect 
on  his  system,  but  that  the  thing  taken  should 
be  by  his  act  or  permission.  Here  the  cotton 
was  placed  in  the  mouth  of  the  deceased  by  his 
permission.  True,  the  fact  that  it  contained 
the  germs  which  propagated  and  evolved  the 
poison  which  was  absorbed  into  the  blood 
with  fatal  effects  was  unknown  and  acci- 
dental: but  that  was  within  the  express  terms 
of  the  exception  under  consideration.  In 
Early  v.  Standard  Life  dk  Acei.  Ins.  O.  71  N. 
W.  500,  a  very  recent  case,  the  supreme  court 
of  Michigan  reached  the  same  conclusion  at 
which  we  have  arrived,  and  to  the  same  effect 
is  Westmoreland  v.  Preferred  Aed.  Ins.  Co.  75 
Fed.  Rep.  244,  where  chloroform  was  ad- 
ministered, from  the  effects  of  which,  and 
some  other  cause,  death  ensued;  and  it  was 
held  that,  as  the  chloroform  would  not  alone 
have  caused  death,  the  accidental  concurrence 
of  some  other  unknown  cause  did  not  make  a 
cause  of  action.  Here  the  cotton  alone  would 
not  have  produced  death.  It  was  properly  used, 
but  on  account  of  its  containing  the  poisonous 
germs  not  known  to  exist  in  it,  they  were  vol- 
untarily, though  accidentally,  introduced  into 
the  system  of  the  deceased,  and  the  poison 
evolved  by  their  propagation  was  thereby  car- 
ried into  the  circulation,  corrugating  the  blood 
and  causing  death.  That  is  one  of  the  very 
things  most  carefully  guarded  against  by  the 
words  of  the  insurance  contract. 

The  judgment  of  the  Ciieuit  Court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings according  to  law. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS.   EIGHTH  CIRCUIT. 


WESTERN  COMMERCIAL  TRAVELERS' 
ASSOCIATION,  Plff.  in  Err., 

V. 

Sarah  I.  SMITH. 

(56  (7.  S.  App.  398.  86  Fed.  Rep.  401.) 

!•   No  notice  of  an  accident  or  injury 
eausin(r  death  need  be  i^ven  by  the 

beneficiary  of  the  death  loss  until  the  death  oc- 
curs, where  the  policy  provides  for  immediate 
notice  "in  the  event  of  any  accident  or  injury 
for  which  claim  shall  be  made.  ...  or  in  case  of 
death  resulting  therefrom,"  as  this  provides  for 
two  notices  for  different  claims,  one  of  injury 
not  resulting  in  death,  and  the  other  of  death. 
IB*  An  abrasion  of  the  skin  of  a  toe«  un- 
expectedly caused,  without  desiRro,  by  unfore> 
seen,  unusual,  and  unexpected  fnctlon  in  the 
act  of  wearinsr  a  new  shoe,  is  an  accidental  In- 
jury, within  the  meaning  of  an  insurance  policy. 


Note.— On  the  question  whether  death  is  due  to 
accident  or  disease,  see  preceding  case  of  Kasten 
V.  Interstate  Casualty  Co.  (Wis.)  ante,  651,  and 
references  in  foottwie  thereto. 
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3.  Blood  poisoning  caused  by  an  acci- 
dent* and  which  is  a  mere  link  in  the 
chain  of  causation  between  the  accident 
and  the  death  which  it  produces,  is  not  an  Inter- 
veningr  and  Independent  cause  of  death  which 
will  prevent  liability  on  insurance  agrainst  acci- 
dent. 

(February  14, 1898.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri 
to.review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  enforce  payment  of  an 
accident  insurance  certificate.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Before  Sanborn  and  Thayer,  Circuit  Judges, 
and  Philips,  District  Judge. 

Meshrs.  Judson  &  Taussig^  and  Louis 
R.  Tatum.  for  plaintiff  in  error: 

The  conclusiveness  attached  to  the  special 
finding  as  to  the  verdict  of  a  jury  extends  only 
to  the  finding  of  facts.  It  does  not  attach  to 
the  conclusions  of  law  and  the  court's  deduc- 
tions from  the  special  findings  of  fact,  though 
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the  findiofrs  of  fact  and  coDclusiotiB  and  deduc- 
tions therefrom  may  be  filed  together  as  in  the 
case  at  bar. 

Narris  v.  Jackson,  0  Wall.  125, 19  L.  ed.  608: 
Jennison  v.  Leonard,  31  Wall.  802,  22  L.  ed. 
589;  Walnut  v.  Wade,  103  U.  8.  888,  26  L.  ed. 
586;  Quinn  v.  Dimond,  44  U.  S.  A  pp.  469.  72 
Fed.  Rep.  993, 19  C.  C.  A.  837;  United  States 
V.  Harris,  46  U.  S.  A  pp.  658,  77  Fed.  Rep. 
821,  28  C.  C.  A.  483;  Wesson  v.  Saline  County, 
34  U.  8.  App.  680,  73  Fed.  Rep.  917,  20  C.  C. 
A.  227;  Sneed  v.  Sabinal  Min.  d  Mill.  Co.  34 
U.  8.  App.  688,  78  Fed.  Rep.  925,  20  C.  C.  A. 
230;  2  Thomp.  Trials,  §§  2658,  2691. 

Where  the  facts  are  not  in  dispute,  the  rea- 
sonableness of  a  notice  in  respect  of  time  is  a 
question  of  law  for  the  court. 

Eamshaw  v.  United  States,  146  U.  8.  60,  86 
L.  ed.  887;  Brown  v.  Kimmeh  67  Mo.  480; 
Ptncell  V.  Pacific  E.  Go.  65  Mo.  658;  Burger  v. 
Burger,  84  Mo.  App.  158. 

The  finding  of  facts  is  that  neither  Freeman 
O.  Smith  during  his  lifetime,  nor  plaintiff, 
ffave  to  the  defendant  any  notice  of  the  acci- 
dent to  the  deceased  prior  to  his  death. 

The  finding  goes  on  to  say  that  due  notice 
of  the  death  and  of  plaintiff's  claim  was  given 
within  a  reasonable  time  after  death,  and  the 
court  finds  in  effect  that  this  notice  was  a 
sufficient  compliance  with  the  notice  of  acci- 
dent required  by  the  contract. 

But  these  findings  were  not  of  facts,  but  of 
the  court's  legal  conclusions  from  the  facts 
specially  found.  Where  the  facts  are  undis- 
puted it  becohoes  a  question  of  law  for  the 
court  to  determine  whether  a  notice  in  point 
of  time  was  sufficient. 

Eamshaw  v.  United  States,  146  U.  8.  60,  86 
L.  ed.  887. 

But  in  the  case  at  bar,  it  is  not  a  mere  ques- 
tion of  reasonableness  of  time  of  a  notice,  but 
it  is  conceded  that  no  notice  whatever  was 
served. 

These  findings  of  the  court  are  none  the  less 
(]uestions  of  law,  though  included  by  the  court 
in,  and  called,  a  special  finding  of  facts. 

Walnut  V.  Wad£,  103  U.  8.  688,  26  L.  ed. 
526. 

Notice  was  a  condition  precedent  of  lia- 
bility. 

McFarland  v.  United  States  Mut.  Aeci,  Asso. 
124  Mo.  204;  MeCvllovgh  v.  Phanix  Ins.  Co, 
118  Mo.  606;  Williams  v.  Preferred  Mut,  Acei, 
Asso.  91  Ga.  698;  Standard  Life  AcH,  Ins.  Co, 
V.  Strong,  IS  Ind.  App.  315;  Merrill  v.  Travd- 
ers'Ina.  Co.  91  Wis.  829;  Railway  Pass.  Assur. 
Co,  v.  Burteell,  44  Ind.  460;  Gamble  v.  Accident 
Assur.  Co.  It,  Rep.  4  C.  L.  204;  Cawley  v. 
^'alional  Employerit  Acci,  <&  General  Assur, 
Asso.  1  Cab.  &  E.  597;  Cooke,  Life  Ins.  p.  211; 
Kentzler  v.  American  Mut,  Acci.  Asso.  88  Wis. 
589;  Norlh  America  Ins,  Co,  ▼.  Brim,  111  Ind. 
281;  Whitehurst  v.  North  Carolina  Mut,  Ins, 
Co,  52  N.  C.  (7  Jones,  L.)  483,  78  Am.  Dec. 
246;  TrasJc  v.  State  F.  dk  M.  Ins,  Co.  29  Pa. 
198,  72  Am.  Dec.  622;  Kimball  v.  Howard  F, 
Ins,  Co.  8  Gray,  33. 

The  finding  of  the  court  that  the  death  was 
caused  by  external,  violent,  and  accidental 
means  is  simply  the  court's  deduction  or  con- 
clusion that  the  death  caused  by  the  specific 
facts  found  was  the  result  of  such  external, 
violent,  and  accidental  means.  As  the  burden 
40  L.  R.  A. 


rested  upon  the  plaintiff  in  the  court  below  to 
establish  death  by  accident,  it  is  to  be  assumed 
that  the  special  finding  contains  all  the  find- 
ings necessary  to  recovery.  The  silence  of  a 
special  finding  as  to  a  fact  is  equivalent  to  a 
finding  against  the  party  who  has  the  Imrden 
of  establishing  proof  as  to  such  fact. 

United  States  v.  Barris,  46  U.  8.  App.  653, 

77  Fed.  Rep.  821,  23  C.  C.  A.  488;  Sneed  v. 
Sabinol  Min.  A  MiU,  Co,  84  U.  S.  App.  688» 

78  Fed.  Rep.  925,  20  C.  0.  A.  230. 

The  term  "accident"  in  its  application  to  in- 
surance policies  has  been  defined  as  an  injury 
which  happens  by  reason  of  some  violence,, 
casualty,  or  vis  major,  to  the  insured  without 
his  design  or  consent  or  voluntary  co-opera- 
tion. 

See  1  Am.  &  Eng.  En&  Law,  1st  ed.  p.  87. 

The  accident  must  be  the  approximate,  and 
not  the  remote,  cause  of  the  injury  or  death. 
That  which  merely  brings  into  activity  a  dor- 
mant disease  is  not  an  accident. 

Sinclair  v.  Maritime  Pass,  Assur,  Co.  3  El. 
&  El.  478. 

Disease  produced  by  the  action  of  a  known 
cause  cannot  be  considered  as  accidental. 

Dozier  v.  Fidelity  d  G,  Co.  46  Fed.  Rep.  446, 
13  L.  R.  A.  114;  Bacon  v.  United  States  Mut, 
Acei.  Asso,  123  N.  Y.  804,  9  L.  R.  A.  617; 
Tratelert^  Ins.  Go,  v.  Selden,  42  C.  S.  App. 
258,  78  Fed.  Rep.  285,  24  C.  C.  A.  »2;  He- 
Carthy  v.  Travelers' Ins,  Co,  8  Biss.  368;  CUders 
V.  Scottish  Acci,  Ins,  Co,  29  Scot.  L.  Rep.  303; 
United  States  Mut.  Acei.  Asso.  v.  Barry,  131 
U.  S.  100,  83  L.  ed.  60. 

Messrs.  S,  L.  Swarts«  E.  M.  Merrinaaiu 
and  Georg^e  H.  Sanders  for  defendant  in 
error. 

SaAbom,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  Western  Commercial  Travelers*  Asso- 
ciation, the  plaintiff  in  error,  has  sued  out  a 
writ  of  error  to  reverse  a  judgment  against  it 
upon  a  certificate  of  insurance  against  accident 
which  it  issued  to  Freeman  O.  Smith,  one  of 
its  members,  for  the  benefit  of  Sarah  I.  Smith, 
the  defendant  in  error.  A  jury  was  waived, 
the  court  tried  the  case  and  niade  a  special 
finding  of  the  facts,  and  the  error  assigned  is 
that  the  facts  found  do  not  support  the  judg- 
ment (1)  because  they  show  that  immediate 
notice  of  the  accident  or  Iniurv  was  not  given 
to  the  association,  as  required  by  the  policy, 
and  (2)  because  they  fail  to  show  that  the  death 
of  the  member  was  produced  **by  bodily  in- 
juries effected  by  external,  violent,  and  acci- 
dental means." 

These  are  the  facts  relative  to  the  two  ques 
tions  thus  raised,  which  appear  from  the  plead- 
ings and  the  findings:  The  certificate  upon 
which  the  suit  is  based  secured  to  the  member. 
Freeman  O.  Smith,  indemnity  in  various 
amounts  for  total  disability,  for  the  loss  of  an 
arm  or  a  leg,  or  one  arm  and  one  leg,  and  for 
the  loss  of  both  arms  or  both  legs,  by  accident; 
and  it  also  secured  to  his  beneficiary,  the  de- 
fendant in  error,  indemnity  for  his  death  pro- 
duced '*by  bodily  injuries  effected  by  external, 
violent,  and  accidental  means*'  alone.  It  con- 
tained this  provision:  "In  the  event  of  any 
accident  or  injury  for  which  any  claim  shall 
be  made  under  this  certificate,  or  in  case  of 
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deathrefiultiDgtberefrom.immediate  notice  shall 
be  jriven  in  writing,  addressed  to  the  secretary, 
at  St.  Louis,  Missouri,  stating  the  full  name 
and  address  of  the  member,  number  of  certifi- 
cate, occupation,  and  name  and  address  of  the 
attending  physician,  with  full  particulars  of  the 
accident  or  injurv,  and  failure  to  give  such 
notice  shall  invalidate  all  claim  under  the  cer- 
tificate; and  unless  direct  and  aflSrmative  proof 
of  the  death  or  duration  of  total  disability  shall 
be  furnished  the  association  within  ninety  (90) 
days  from  the  happening  of  such  accident,  as 
per  forms  of  proof  furnished,  and  questions 
prepared  on  same  by  the  board  of  directors  of 
the  association,  then  all  claims  under  this  cer- 
tificate shall  be  waived  and  forfeited  to  the  as- 
sociation." 

in  the  latter  part  of  August,  1895.  while  this 
certificate  was  in  force.  Freeman  O.  Smith, 
who  was  a  strong  and  healthy  man,  com- 
menced wearing:  a  pair  of  new  shoes.  About 
September  6,  1895,  the  friction  of  one  of  the 
shoes  against  one  of  his  feet,  unexpectedly  and 
without  design  on  his  part,  produced  an  abra- 
sion of  the  skin  of  one  of  his  toes.  He  gave 
the  abrasion  reasonable  attention,  but  it  never- 
theless caused  blood  poisoning  about  Septem- 
ber 26,  1895.  which  resulted  in  his  death  on 
October  8,  1895.  Neither  the  deceased  nor  the 
defendant  in  error  gave  any  notice  of  this  ac- 
cident or  iniuiT  to  the  association  before  his 
death,  but  withm  a  reasonable  time  thereafter 
due  notice  thereof  and  of  her  claim  under  the 
certificate  was  given  to  the  association  by  the 
defendant  in  error. 

The  agreement  of  the  parties  was  that  the 
failure  to  give  the  notice  required  by  this  cer- 
tificate should  invalidate  all  claim  under  it, 
and  there  can  be  no  question  but  that  the  serv- 
ice of  this  notice  was  a  condition  precedent 
to  the  enforcement  of  any  such  claim.  St. 
LmU  Im,  Co.  v.  Kple,  11  Mo.  278,  269, 49  Am. 
Dec.  74;  McCulhvgh  v.  Phosnix^Ins.  Co.  113 
Mo.  606;  McFarland  v.  United  States  Mvt  Aeci, 
Auo.  124  Mo.  204.  The  real  question  here  is, 
therefore.  What  was  the  notice  exacted  of  the 
beneficiary  by  the  contract,  and  when  was  It 
to  be  given  ?  The  agreement  was  that,  "in  the 
event  of  any  accident  or  injury  for  which  any, 
claim  shall  be  made  under  this  certificate,  or 
in  case  of  death  resulting  therefrom,  immedi- 
ate notice  shall  be  given."  In  the  interpreta- 
tion of  this  provision,  the  fact  must  be  borne  in 
mind  that  all  claims  under  this  contract  for  acci- 
,  dents  and  injuries  which  do  not  result  in  death 
accrue  to  the  member  himself.  The  benefi- 
ciary of  the  death  loss  has  no  interest  in  them. 
It  is  only  in  a  case  in  which  death  results  from 
an  accident  or  injury  that  any  claim  in  favor 
of  the  defendant  in  error  arises.  In  the  na- 
ture of  things,  she  cannot  know  whether  she 
will  have  a  claim  until  the  member  whose  life 
is  insured  for  her  benefit  is  dead.  Must  she 
give  notice  of  the  accident  or  injury  on  ac- 
count of  which  her  claim  may  arise  before  she 
knows  whether  or  not  it  will  ever  come  into 
existence?  A  provision  which  exacts  such  a 
notice  should  be  plain,  clear,  and  unambig- 
uous. Forfeitures  are  not  favored  in  the  law, 
and  a  strained  and  unnatural  construction 
must  not  be  ^ven  to  this  contract  in  order  to 
impose  one  here.  A  stipulation  could  have 
easily  been  drawn  which  would  have  plainly 
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imposed  upon  this  beneficiary  the  duty  of  giv- 
ing such  a  notice.  If  this  contract  had  simply 
omitted  the  words,  "or  in  case  of  death  re- 
sulting therefrom,"  and  had^provided  that,  "io 
the  event  of  any  accident  or  injury  for  which 
any  claim  shall  be  made  under  this  certificate, 
notice  of  such  accident  or  injury  shall  be  given 
immediately  after  it  happens,"  there  wouldhave 
been  no  doubt  that  the  beneficiary  was  re- 
quired to  notify  the  association  of  the  acci- 
dent as  soon  as  it  occurred.  If  it  had  required 
only  that,  "in  case  of  death  resulting  from  any 
accident  or  injury  for  which  any  claim  shall  be 
made  under  this  certificate,  immediate  notice 
shall  be  given,"  it  would  have  been  equally 
certain  that  she  was  not  required  to  give  anv 
notice  until  the  death  had  supervened.  As  it 
stands,  it  seems  to  us  to  be  intended  to  provide 
two  different  classes  of  notices  for  the  two 
classes  of  claims,— one  an  immediate  notice  of 
the  accident  or  injury  which  does  not  result  in 
death,  the  other  an  immediate  notice  of  the 
death  which  results  from  such  an  accident  or 
injury,  to  be  given  by  the  beneficiary  as  soon, 
as  it  occurs.  If  this  is  not  the  correct  con- 
struction of  the  provision,  the  words,  "or  ini 
case  of  death  resulting  therefrom,"  are  with- 
out significance  or  effect,  because  the  stipula- 
tion, without  those  words,  would  require  the 
beneficiary  of  a  death  loss  to  give  notice  of  the- 
accident  or  injury  immediately  after  it  oc- 
curred. 

There  is  no  better  canon  for  the  interpreta- 
tion of  contracts  than  the  rule  that  the  court 
may  put  itself  in  the  place  of  the  parties  to  the 
agreement  at  the  time  it  was  made,  and  may 
then  consider  how  its  terms  affected  its  sub- 
ject-matter, and  ascertain  what  those  who 
made  it  intended  thereby.  Accumulator  Co,  v. 
IMtbuque  Street  R  Co,  27  U.  S.  App.  864,  372, 
64  Fed.  Rep.  70,  74,  12  C.  C.  A.  87,  41,  42;. 
Westertelt  v.  Mohrenstecher,  40  U.  8.  App.  221, 
227,  228,  76  Fed.  Rep.  118,  121,  22  C.  C.  A. 
93,  95,  and  84  L.  R.  A.  477;  RockefeUer  v. 
Merritt,  40  U.  8.  App.  666,  675,  76  Fed.  Rep. 
909,  915,  22  C.  C.  A.  608,  618,  614,  85  L.  R.  A. 
638:  Prentice  V,  Duluth  Stwage  &  h\  Co.  19 
U.  S.  App.  100,  110,  58  Fed.  Rep.  437,  443, 
7  C.  0.  A.  298,  298.  When  this  is  done,  it  can 
hardly  be  successfully  maintained  that  the  par- 
ties to  this  certificate  intended  to  require  tbe 
beneficiary  of  a  loss  by  death  under  it  to  give 
notice  of  the  accident  or  injury  before  the 
death  occurred  and  before  her  claim  arose. 
When  the  provision,  "in  the  event  of  any  ac- 
cident or  injury  for  which  any  claim  shall  be 
made  under  this  certificate,  or  in  case  of  death 
resulting  therefrom,  immediate  notice  shall  be 
given," Is  read  in  the  light  of  the  events  to 
which  it  refers,  and  of  the  relation  of  the  par- 
ties to  the  contract  to  each  other,  its  natural 
and  obvious  meaning  is  that,  in  the  event  of 
any  accident  or  injury  which  shall  not  result 
in  death,  immediate  notice  of  such  accident  or 
injury  shall  be  given,  or.  in  the  case  of  death 
resulting  from  any  such  accident  or  injury, 
immediate  notice  of  such  death  shall  be  given, 
because  in  the  one  case  it  is  the  injury,  and  In 
the  other  it  is  the  death,  which  conditions  tbe- 
existence  of  the  claim.  The  conclusion  is  that 
this  certificate  required  no  notice  of  the  acci- 
dent or  injury  to  be  given  to  the  association  by 
the  beneficiary  of  the  death  loss  before  the- 


-^se 


United  States  Circuit  Coubt  op  Appeals. 


Feb., 


death  occurred,  and  the  due  notice  which  the 
court  finds  she  gave  immediately  after  death 
was  a  sufficient  compliance  with  this  stipula- 
tion of  the  agreement. 

It  is  earnestly  contended,  however,  that  the 
<ieath  was  not  caused  by  bodily  injuries  ef 
fected  by  external,  violent,  and  accidental 
means  (1)  because  the  disease  of  blood  poison- 
ing was  ihe  cause,  and  the  abrasion  of  the  skin 
of  the  toe  was  only  the  occasion,  the  locality  in 
which  the  disease  first  appeared;  and  (2)  be- 
cause the  abrasion  of  the  skin  was  not  an  acci- 
dent, but  was  made  in  the  ordinary  course  of 
things.  The  contract  does  not  differ,  in  respect 
to  the  subject  presented  by  this  proposition, 
from  those  which  have  been  repeatedly  consid- 
ered by  this  court,  and  we  state  its  legal  effect 
briefly,  because  the  reasons  and  authorities  in 
•support  of  our  views  here  have  been  frequently 
set  forth  in  the  opinions  of  this  court  which 
are  cited  below. 

If  the  death  was  caused  by  a  disease,  with- 
out any  bodily  in  jury  inflicted  by  external,  vio- 
lent, and  accidental  means,  as  in  the  case  of  the 
malignant  pustule  ( Bacon  y.  United  States  Mut. 
Acei.  A880.  123  N.Y.  304.  9  L.  R.  A.  617).  and 
as  in  the  case  of  sunstroke  {Sinclair  v.  Maritime 
Pass.  Assur.  Co.  3  El.  &  El.  478;  Dozier  v.  Fi- 
delity d;  0.  Co.  46  Fed.  Rep.  446,  13  L.  R.  A. 
114).  the  association  was  free  from  liability  by 
the  express  terms  of  the  certificate.  If  the  de- 
ceased suffered  an  accident,  but  at  the  time  he 
sustained  it  he  was  already  suffering  from  a 
disease  or  bodily  infirmity,  and  if  the  accident 
would  not  have  caused  his  death  if  he  had  not 
been  affected  by  the  disease  or  infirmity,  but 
he  died  because  the  accident  aggravated  the 
disease,  or  the  disease  aggravated  the  effects  of 
the  accident,  as  in  the  case  of  the  insured  who 
was  subject  to  such  a  bodily  infirmity  that  a 
short  run,  followed  by  stooping,  which  would 
not  have  injured  a  healthy  man.  produced  apo- 
plexy (7Va«e«<fr«'  Ins.  Co.  V.  Selden,  42  U.  S. 
App.  253,  78  Fed.  Rep.  285,  24  C.  C.  A.  92), 
the  association  was  exempt  from  liability,  be- 
cause the  death  was  caused  partly  by  disease 
and  partly  by  accident.  If  the  death  was 
caused  by'bodily  injuries  effected  by  external, 
violent,  and  accidental  means  alone,  the  asso-, 
ciation  was  liable  to  pay  the  promised  indem- 
nity. If  the  death  was  caused  by  a  disease 
which  was  not  the  result  of  any  bodily  infirm- 
ity or  disease  in  existence  at  the  time  of  the  ac- 
cident, but  which  was  itself  caused  by  the 
external,  violent,  and  accidental  means  which 
produced  the  bodily  in  jury ,  the  association  was 
equally  liable  to  pay  the  indemnity.  In  such 
a  case,  the  disease  is  an  effect  of  the  accident, 
the  incidental  means  produced  and  used  by  the 
original  moving  cause  to  bring  about  its  fatal 
effect,  a  mere  link  in  the  chain  of  causation  be- 
tween the  accident  and  the  death,  and  the  death 
is  attributable,  not  to  the  disease,  but  to  the 
causa  cav sans,  to  the  accident  alone.  Travel- 
ers' Ins.  Co.  v.  Romns,  27  U.  S.  App.  547,  560, 
561.  65  Fed.  Rep.  178, 186. 12  C.  C.  A.  544. 552. 
27  L.  R.  A.  629; Union  P.  R.  Co.  v.  Callaghan, 
12  U.  S.  App.  541.  550,  56  Fed.  Rep.  988.994; 
6  C.  C.  A.  205,  210;  }filwaykee  <&  St.  P.  R,  Co. 
V.  Kellogg,  94  U.  S.  469,  475,  24  L.  ed.  256, 
259;  National  Masonic  Acei.  Asso.  v.  Shryock, 
36  U.  8.  App.  658,  663,  78  Fed.  Rep.  774,  776, 
20  C.  C.  A.  3,  5. 

Now,  the  finding  of  the  facts  made  by  the 
40  L,  R.  A. 


I  trial  court  is  conclusive  in  this  case,  and  the 
only  question  here  presented  is  whether  those 
facts  warrant  the  judgment  below.  That  court 
has  found  that  the  deceased  was  an  exception- 
ally strong  and  healthy  man  when  the  abra- 
sion in  question  was  produced.  It  has  found 
that  the  wearing  of  the  new  shoe  produced 
the  abrasion  on  September  6,  1895,  that  this 
abrasion  was  the  cause  of  blood  poisoning  on 
September  26,  1895,  and  that  the  blood  poison 
ing  produced  the  death  on  October  3,  1895. 
The  question  whether  the  death  was  produced 
by  the  abrasion  or  by  the  disease  is  therefore 
extracted  from  this  case.  There  is  do  nound 
for  the  contention  that  the  disease  of  blood 
poisoning  was  an  intervening  and  independent 
cause  of  the  death,  because  the  finding  of  the 
court  below  is  that  that  disease  was  a  mere  link 
in  the  chain  of  causation  between  the  abrasion 
which  produced  it  and  the  death  which  it 
produced. 

The  only  question  remaining,  therefore,  is 
whether  or  not  the  abrasion  of  the  skin  of  the 
toe  was  produced  by  accidental  means.  If  it 
was,  the  death  was  so  produced;  and  if  it  was 
not,' there  was  no  accident,  and  consequently 
no  cause  of  action.  The  contract  was  that  iliie 
association  would  pay  the  promised  indemnity 
for  any  death  caused  '*by  bodily  injuries  ef 
fected  by  external,  violent,  and  accidental 
means."  There  is  no  claim  that  the  friction  of 
the  shoe  whicb  caused  the  abrasion  was  not  ex- 
ternal and  violent.  The  contention  is  that  it  was 
not  accidental.  The  significance  of  this  word 
"accidental"  is  best  perceived  by  a  considera- 
tion of  the  relation  of  causes  to  their  effects. 
The  word  is  descriptive  of  means  which  pro- 
duce effects  which  are  not  their  natural  and 
probable  consequences.  The  natural  conse- 
quence of  means  used  is  the  consequence 
which  ordinarily  follows  from  their  use, — the 
result  which  may  be  reasonably  anticipated 
from  their  u«e,  and  which  ought  to  be  expected. 
The  probable  consequence  of  the  use  of  given 
means  is  the  consequence  which  is  more  likely 
to  follow  from  their  use  than  it  is  to  fail  to  fol- 
low. An  effect  which  is  the  natural  and  prob- 
able consequence  of  an  act  or  course  of  action 
is  not  an  accident,  nor  is  it  produced  by  acci- 
dental means.  It  is  either  the  result  of  actual 
design,  or  it  falls  under  the  maxim  that 
every  man  must  be  held  to  intend  the  natural 
and  probable  consequence  of  his  deeds.  Oo 
the  other  hand,  an  effect  which  is  not  the  nat- 
ural or  probable  consequence  of  the  means 
wbich  produced  it,  an  effect  which  does  not 
ordinarily  follow  and  cannot  be  reasonably  an- 
ticipated from  the  use  of  those  means,  an  ef- 
fect which  the  actor  did  not  intend  to  produce 
and  which  he  cannot  be  charged  with  the  de- 
sign of  producing,  under  the  maxim  to  whicb 
we  have  advert^  is  produced  by  accidental 
means.  It  is  produced  by  means  which  were 
neither  designed  nor  calculated  to  cause  it 
Such  an  effect  is  not  the  result  of  desi^,  can- 
not be  reasonably  anticipated,  is  unexpected, 
and  is  produced  by  an  unusual  combination  of 
fortuitous  circumstances;  in  other  words,  it  is 
produced  by  accidental  means.  Chicago.  St. 
P.  M.  <Sk  0.  R.  Co,  V.  Elliott,  12  U.  S.  App. 
381,  386,  387,  389,  6  C.  C.  A.  347,  350,  851. 
353,  55  Fed.  Rep.  949,  952,  953.  955.  20  L.  R 
A.  582. 

Was  the  abrasion  of  the  skin  of  the  toe  of 
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the  deceased  the  oataral  and  probable  conse- 
•quence  of  wearing  new  shoes?  It  must  be 
•coDceded  that  new  shoes  are  not  ordinarily 
worn  with  the  design  of  causing  abrasions  of 
the  skin  of  the  feet,  and  the  trial  court  has 
found  that  the  abrasion  upon  the  toe  of  the  de- 
ceased was  produced  unexpectedly  and  with- 
out any  design  on  his  part  to  cause  it.  An 
abrasion  of  the  skin,  certai/ily,  is  not  the 
probable  consequence  of  the  use  of  new  shoes; 
for  it  cannot  be  said  to  follow  such  use  more 
frequently  than  it  fails  to  follow  it.  Nor  can 
such  an  abrasion  be  said  to  be  the  natural  con- 
-sequence  of  wearing  such  shoes,— the  conse- 
quence which  ordinarily  follows,  or  which 
might  be  reasonably  anticipated.  How,  then, 
can  it  fail  to  be  the  chance  result  of  accidental 
means,— means  not  designed  or  calculated  to 
produce  it?  If  the  deceased,  without  desien. 
had  slipped,  and  caused  an  abrasion  of  his 
«kin,  as  be  was  walking  down  the  street,  or 
had  punctured  the  skin  of  his  foot  by  stepping 
on  a  nail  in  his  room,  or  had  piercea  it  with  a 
nail  in  his  shoe  as  he  was  drawing  it  upon  his 
foot,  there  could  have  been  no  doubt  that  these 
injuries  were  produced  by  accidental  means; 
and  it  is  difficult  to  understand  why  an  abra- 
sion of  the  skin,  produced  unexpectedly  and 
without  design  by  friction  caused  by  wearing 
■a  new  shoe,  does  not  fall  within  the  same  cate- 
gory- 

In  McCarthy  v.  Travelers'  Ins.  Co.  8  Biss. 
•862,  it  is  held  that  death  from  the  rupture  of  a 
blood  vessel  caused  by  swinging  Indian  clubs 
for  exercise  may  be  a  death  from  bodily  injury 
icaused  by  accidental  means.  In  Martin  v. 
Tratelert'  Im.  Co.  1  Fost.  <&  P.  605,  a  total  disa- 
bility caused  by  straining  the  back  while  lifting 
a  heavy  burden  was  declared  to  be  a  disability 
produced  by  accident  In  North  American  L, 
■dt  Acci.  Ins.  Co.  v.  Burroughs,  69  Pa.  48,  51,  8 
Am.  Rep.  212,  the  court  said  that  an  accident 
is  '*an  event  that  takes  place  without  one's 
foresight  or  expectation;  an  event  which  pro- 
ceeds from  an  unknown  cause,  or  is  an  unus- 
ual effect  of  a  known  cause,  and  therefore  not 
expected;  chance;  casualty;  contingency," — 
•and  held  that  a  strain  of  the  abdommal  mus- 
-cles  produced  by  pitchine  hay,  which  caused 
an  inflammation  tha\  resulted  in  death,  was  an 
accident.  Death  by  drowning,  by  involunta- 
rily inhaling  illuminating  gas^  or  by  fright,  is 


death  by  accidental  means.  IVeto  v.  Eaiiway 
P^ss.  Aisur,  Co.  6  Hurlst.  &  N.  830;  MaUary 
V.  Travelers'  Ins,  Co.  47  N.  Y.  52,  7  Am.  Rep. 
410;  Pavl  v.  Travelers'  Ins.  Co.  112  N.  Y.  472, 
8  L.  R.  A.  448;  McOlinchey  v.  Fidelity  A  C. 
Co,  80  Me.  251.  tin  Travelers'  Ins.  Co.  v.  Rob- 
bins.  27  U.  8.  App.  547,  65  Fed.  Rep.  178.  12 
C.  C.  A.  544.  27  L.  R.  A.  629,  this  court  af- 
firmed  a  judgment  based  upon  a  verdict  that  a 
death  caused  by  lockjaw,  which  was  produced 
by  a  shot  wound  unexpectedly  inflicted  upon 
himself  by  the  deceased,  without  design,  was 
a  death  caused  by  bodily  injury  produced  by 
accidental  means  alone.  In  United  Siates 
Mut.  Acci.  Asso.  v.  Barry,  181  U.  S.  100,  88 
L.  ed.  60,  tl^j-ee  persons  jumped  from  the  same 
platform  at  the  same  time  and  place.  Two  of 
them  alighted  in  safety,  while  the  third  suf- 
fered a  stricture  of  the  duodenum  which  pro- 
duced a  disease  which  caused  his  death.  The 
supreme  court  aflSrmed  a  judgment  founded 
upon  a  verdict  that  his  death  was  the  result  of 
bodily  injuries  effected  through  external,  vio- 
lent, and  accidental  means,  and  approved  an 
instruction  to  the  jury  that  "the  term  'acci- 
dental' was  used  in  the  policy  in  its  ordinary, 
popular  sense,  as  meaning  *  happening  by 
chance;  unexpectedly  taking  place;  not  ac- 
cording to  the  usual  course  of  things;  or  not 
as  expected;'  that,  if  a  result  is  such  as  follows 
from  ordinarv  means  voluntarily  employed  in 
a' not  unusual  or  unexpected  way  it  cannot  be 
called  a  result  effectea  by  accidental  means; 
but  that  if,  in  the  act  which  precedes  the  in- 
jury, something  unforeseen,  unexpected,  un- 
usual occurs,  which  produces  the  injury,  then 
the  injury  has  resulted  through  accidental 
means." 

We  are  unable  to  distinguish  the  case  at  bar 
from  those  to  which  we  have  referred,  and  the 
case  last  cited  is  of  controlling  authority  in 
this  court.  The  abrasion  of  the  skin  of  the 
toe  of  the  deceased  was  unexpectedly  caused, 
without  design  on  his  part,  by  unforeseen,  un- 
usual, and  unexpectea  friction  in  the  act  of 
wearing  the  shoe,  which  preceded  the  fnjury. 
It  was  not  the  natural  or  probable  consequence 
of  that  act,  and  it  wasj  therefore  produced 
by  accidental  means. 

The  judgment  below  must  be  affirmed,  with 
costs;  and  it  is  so  ordered. 
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1  refl^ulatlon  of  a  water  company  by 

which  it  refuses  to  turn  on  water  for  a  building 
until  unpaid  rates  of  previous  owners  or  tenants 
are  paid  is  unreasonable  and  invalid,  unless  au- 
thorized by  statute. 

(May  21, 1896.) 


Note.— As  to  regrulatlons  concerning  the  supply 
of  water  to  a  consumer,  see  Ladd  v.  Bostop  (Mass.) 
40  L.  R.  A.  171,  and  cetereooes  In  footnote  thereto. 
40  L.  R.  A. 


APPEAL  by  defendant  from  a  decree  of  the 
Superior  Court  for  Suffolk  County  in 
favor  of  plaintiff  in  a  suit  brought  to  compel 
defendant  to  furnish  plaintiff  with  water  upon 
premises  from  which  the  water  had  been 
turned  off  for  failure  of  former  occupants  to 
pay  the  water  tax.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Benjamiii  N«  Johnson*  for  appel- 
lant: 

There  is  no  general  statutory  requirement  or 
prohibition  which  imposes  the  duty  upon  the 
defendant  to  furnish  water  to  any  person  or 
classes  of  persons. 

There  is  no  provision  in  the  defendant's 
42 
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charter  whicb  requires  it  to  supply  water 
within  the  territory  iu  questioD  upon  any 
specific  terms  or  conditions. 

Acts  1882,  chap.  142.  §  4. 

The  defendant  still  had  the  right  to  conduct 
its  business  under  fit  and  reasonable  rules  and 
regulations,  and  was  only  bound  to  furnish 
water  when  requested  in  a  reasonable  way, 
and  in  accordance  with  such  rules  and  regu- 
lations. 

Wood  V.  Axtlmm,  87  Me.  287,  29  L.  R.  A. 
376;  Shepaixl  v.  Miltoaukee  Gaslight  Co.  6  Wis. 
689,  70  Am.  Dec.  479;  Merrimack  River  8av. 
Bank  v.  Loicell,  152  Mass.  656,  10  L.  R.  A. 
122. 

Water  companies  may  make  reasonable  rules 
for  the  government  of  their  customers  in  the 
use  of  the  water  supply,  and  enforce  the  same 
bv  stopping  their  supply  as  a  penalty  for  the 
Tiolation  thereof.  In  such  cases  the  company 
is  not  limited  to  an  action  for  damages. 

29  Am.  &  Eng.  Enc.  Law,  p.  18,  and  cases 
cited;  ShetoardY,  Cittzen^  Water  Co.  90  Cal. 
685;  Shiras  ▼.  Ewivff,  48  Kan.  170. 

Regarding  the  situation  of  the  parties,  it  is 
more  reasonable  to  require  that  one  proposing 
to  purchase,  lease,  or  otherwise  hire  a  build- 
ing, house,  or  other  tenement  should  make  in 
quiryas  to  the  practicability  of  obtaining  a 
supply  of  water  therefor,  and  as  to  the  terms 
and  conditions  on  which  such  supply  may  be 
secured,  than  that  the  municipality  or  corpora 
tion  furnishing  the  supply  should  be  com 
pelled  to  keep  itself  informed  of  the  shifting 
ownerships  and  tenancies  of  sll  the  habitations 
and  other  buildings  within  its  territory. 

Girard  L,  Ins.  Co.  ▼.  PlUladelphia,  88  Pa. 
898;  Merrimack  Biter  8av,  Bank  v.  Loioell, 
152  Mass.  556,  10  L.  R.  A.  122;  Wood  v.  Au- 
bum,  87  Me.  287,  29  L.  R.  A.  876;  Com., 
Boman  Catholic  High  School  Trustees^  v.  Phiia- 
delphia,  182  Pa.  288;  Atlanta  v.  Burton,  90 
(Ja.  486;  Brumm's  Appeal  {Fei.)  12  Atl.  855. 

Mr.  C.  R.  Morse*  for  appellee: 

The  act  under  which  the  defendant  com- 
pany was  organized  does  not  give  any  right  or 
lien  to  said  pompany  against  any  estate  for 
water  furnished  and  not  paid  for,  so  as  to  de- 
prive a  subsequent  owner,  tenant,  or  occu- 
pant of  said  premises  of  the  use  of  said  water, 
who  may  be  willing  to  comply  with  said  rules 
and  regulatii^ns,  without  fii-st  paying  for  the 
water  used  and  unpaid  for  by  the  former  oc- 
cupant. 

Merrimack  Biver  Sav.  Bank  v.  Txfwell,  152 
Mass.  556,  10  L.  R.  A.  122;  2  Dill.  Mun. 
Corp.  S  821  and  notes;  Rockland  Water  Co,  v. 
Adams,  84  Me.  472. 

Water  rates  are  not  to  be  collected  in  the 
exercise  of  the  taxing  power,  unless  made  so 
by  some  special  authority  of  law,  but  the 
obligation  to  pay  for  the  use  of  water  rests 
upon  either  a  special  or  implied  contract  on 
the  part  of  the  consumer  to  make  compensa- 
tion for  water  which  he  has  applied  for  and 
received,  on  the  terms  and  conditions  made 
public. 

Tovng  v.  Boston,  104  Mass.  95;  Atlanta  v. 
Burton,  90  Ga.  486;  Girard  L,  Ins,  Co,  v. 
Philadelphia,  88  Pa.  898;  Com.,  Boman 
Catholic  High  School  Trustees,  v.  Philadelphia, 
182  Pa.  288;  Sheward  v.  Citizens'  Water  Co.  90 
Cal.  685. 
40  L.  R  A. 


Lathropt  J.,  delivered  the  opinion  of  the 
court: 

On  February  1,  1897,  the  plaintiff  hired  a 
dwelling  house  in  Winthrop  from  Clarissa  C. 
Doane,  its  owner.    Two  days  later  he  applied 
to  the  defendant  to  have  water  turned  on, 
and  tendered  the  price  charged  from  Januarv 
1,  1897,  to  January  1,  1898.    The  defendant 
refused  to  turn  on  the  water  until  the  amoant 
due  the  defendant  for  water  supplied  to  Mrs. 
Doane  from  January  1,  18(6,  to  October  10, 
1896,  had  been  paid.    In  October,  1893,  one 
Emmet  J.  Doane,  the  then  owner  of  the  house, 
made  an  application  for  water  for  the  bouse, 
and  paid  the  bills  sent  to  him  on  July  1, 18M, 
and  on  July  1,  1895.    On  July  13,  1895,  Em- 
met J.  Doane  conveyed  the  house  to  his  mother, 
Clarissa  C.  Doane,  who  since  that  date  has 
been  the  owner.    The  defendant  received  do 
notice  of  this  conveyaooe  until  June  8. 1896. 
On  July  1,  1896.  the  defendant  sent  a  bill  to 
Clarissa  C.  for  water  during  the  year  1896. 
The  bill  was  not  paid,  and  on  July  17, 1896. 
the  defendant  sent  notice  to  Clarissa  that  the 
water  would  be  cut  off  unless  the  bill  sent  oo 
July  1st  should  be   paid  immediately.    On 
October  10.  1896,  the  water  was  shut  off.    Tbe 
defendant  refuses  to  turn  on  the  water  until 
the  plaintiff  pays  the  bills  incurred  by  his 
landlord,  because  it  has  the  following  rule  or 
regulation:    "The  rates  for  use  of  water  shall 
be  payable  on  tbe  1st  day  of  July  in  each  year. 
All  charges  for  specific  supplies,  or  for  frac- 
tional parts  of  the  year,  shul  be  payable  io  ad 
vance,  before  the  water  is  let  on.     In  all  cases 
of   nonpayment  of   rates   fifteen  days  after 
same  are  due,  the  water  may  be  shut  off  with- 
out further  notice,  and  not  be  again  turned  on 
until  rates  are  paid  and  $1.50  additional  for 
shutting  off  and  letting  on."    The   superior 
court  entered  a  decree  restraining  the  defend- 
ant from  refusing  or  neglecting  to  furnish  tbe 
plaintiff  a  suitable  supply  of  water  so  long  u 
he  continues  to  pay  the  regular  water  rates, 
and  complies  with  all  other  reasonable  and 
usual  regulations  of  the  defendant  in  the  fu 
ture,  except  those  relating  to  the  pavment  of 
the  water  rates  remaining  unpaid  oi  previooi 
owners  or  tenants.    The  case  is  before  us  on 
appeal,  and  the  principal  tjuestion  preseDted  is 
whether,  if  tbe  rule  applies  to  a  case  like  this, 
it  is  reasonable.    The  defendant  was  incorpo- 
rated, under  Stat.  1882.  chap.  142.  "for  the 
purpose  of  furnishing  the  inhabitants  of  Re- 
vere with  water  for  domestic  and  other  pur- 
poses."   By  §  4  it  was  given  the  power  to  "es- 
tablish and  fix  from  time  to  time  rates  for  the 
use  of  such  water,  and  collect  the  same."   By 
Stat.  1884.  chap.  259,  it  was  authorized  to  con- 
tract  with  the  town  of  Winthrop  to  supply 
that  town  with  water  '*for  tbe  extinguishment 
of  fires  and  for  other  purposes  as  autt^orixed 
by  said  act."    It  was  also  authorized  to  "dis- 
tribute water  through  said  town,  and  establish 
and  collect  rates  therefor  in  like  manner  as  hy 
said  act  it  is  authorized  to  do  in  the  town  of 
Revere."    The  amendment  of  iU  charter  by 
Stat.  1887.  chap.  387,  is  immaterial  to  the  case. 
It  is  contended  that  the  rule  is  a  reasonable 
one,   because  similar  rules  have  been  estab- 
lished by  ordinances  in  various  cities  of  tfai^ 
commonwealth,  and  in  a  statute  of  Georgia 
granting  a  charter  to  the  city  of  Atlanta,  and 
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that  it  has  been  decided  to  be  reasonable  in 
PeDDsylvania.  It  is  also  argued  tbat  it  is  easy 
for  a  person  hiring  or  buying  a  house  to  as- 
certain whether  the  debt  of  some  former 
owner  has  been  paid.  Of  course,  it  cannot  be 
disputed  that  if  the  legislature  gives  a  lien 
upon  the  land  to  a  water  or  gas  company  for 
unpaid  dues,  or  uses  words  equivalent  to  giv- 
ing a  Hen,  it  has  the  right  to  do  so,  and  there 
is  nothing  more  to  be  said.  In  Atlanta  v. 
Burton,  90  Ga.  486,  the  charter  provided  that 
the  board  of  water  commissioners  shall  have 
the  power  to  "require  the  pavment  in  advance 
for  the  use  or  rent  of  water  lumished  by  them 
in  or  upon  any  building,  place,  or  premises, 
and,  in  case  prompt  payments  shall  not  be 
made,  they  may  shut  off  the  water  from  such 
building,  place,  or  premises,  and  shall  not  be 
compelled  again  to  supply  said  building,  place, 
or  premises  with  water  until  said  arrears,  with 
interest  thereon,  shall  be  fully  paid."  It 
was  held  that  the  commissioners  might  fur- 
nish water  on  credit;  that  the  charter  did  not 
contemplate  a  personal  credit,  because  water 
was  not  furnished  to  persons,  but  to  buildings. 
"The  charter  did  not  contemplate  nor  intend 
that  water  should  be  furnished  upon  individ- 
ual or  personal  credit,  but  that  the  supply 
should  be  made  a  charge  upon  the  property  to 
which  the  water  was  conveyed."  In  Girard 
L.  Ins.  Co,  V.  Philadelphia,  88  Pa.  898,  the 
words  of  the  ordinance  were  that,  after  the 
water  was  turned  off,  it  "shall  not  again  be 
Bupplied  or  furnished  to  the  said  premises  ex- 
cept upon  payment  of  all  arrears  of  water  rent 
and  the  sum  of  $2  for  expenses  incurred." 
The  opinion  of  the  court  states  that  the  validity 
of  the  ordinance  was  conceded.  The  only 
question  was  whether,  as  the  defendant  had 
not  sooner  cut  off  the  water  on  rates  not  being 
paid,  the  plaintiff  was  obliged  to  pay  three 
years'  rates  due  from  a  former  owner,  instead 
of  the  rates  for  one  year,  of  which  it  had  made 
a  tender.  The  case  of  Cmn.,  Roman  Catholic 
High  School  Trustees,  v.  Philadelphia,  182  Pa. 
288  (a  gas  case),  simply  considered  the  ques- 
tion as  settled  by  the  former  case,  and  the 
opinion  does  not  discuss  it.  In  Brumm's  Ap- 
peal (Pa.)  12  Atl.  855  (a  water  case),  the  charter 
expressly  provided  that  the  real  estate  to  which 
the  water  was  furnished  should  be  bound  by 
the  water  rates.  The  argument  derived  from 
foreign  legislation,  and  ordinances  of  cities  in 
other  states,  seems  to  us  to  be  of  little  conse- 
quence In  determining  the  question  before  us, 
as  to  the  effect  of  the  regulation  in  this  case. 
It  may  be  noted,  however,  that  in  New  York 
it  is  expressly  provided  that  a  gas  company 
cannot  refuse  to  turn  on  gas  because  a  former 
occupant  of  the  premises  has  not  paid  for  the 
gas  consumed  by  him.  N.  Y.  Stat.  1859, 
chap.  811,  §§  6,  9;  2  N.  Y.  Rev.  Stat  1896, 
pp.  1856,  1857.  In  England  it  has  been  held, 
under  Stat.  10  <&  11  Vict.  chap.  17,  that,  if  a 
tenant  does  not  pay  water  rates,  the  water  com- 
pany may  sever  the  connection  between  the 
house  and  the  main  pipes,  and  that,  if  a  new 
tenant  occupies  the  house,  he  has  the  right  to 
have  the  water  turned  on,  on  reconnecting  the 
pipes,  but  until  he  does  so  the  water  company 
is  not  liable  to  a  penalty  under  the  act  for  not 
supplying  him  with  water.  The  remarks  of 
Bramwell,  L.  J.,  on  the  point  of  not  compell- 
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ing  the  new  tenant  to  pay  an  old  debt,  will  be 
cited  later.  Waterworks  Co.  v.  Wilkinson,  L. 
R.  4  C.  P.  Div.  410.  Under  50  &  51  Vict, 
chap.  21,  g  4,  arrears  of  water  rates,  where  the 
rent  does  not  exceed  £20,  may  be  recovered  in 
a  personal  action  against  a  purchaser  of  land, 
but  the  water  cannot  be  cut  off.  East  London 
Waterworks  Co.  v.  Eellerman  [1892]  2  Q.  B. 
72. 

So  far  as  legislation  is  concerned  in  Massa- 
chusetts, the  case  of  a  gas  company  is  covered. 
Pub.  Stat.  chap.  61.  §  16,  gives  the  company 
the  right  to  "stop  the  gas  from  entering  the 
premises"  of  a  person  neglecting  to  pay  the 
amount  due,  and  to  enter  the  prenivises  between 
certain  hours,  and  remove  the  meter,  etc. 
Nothing  is  said  about  making  subsequent  users 
liable  for  old  debts.  Stat.  1894,  chap.  299, 
makes  it  unlawful  for  a  gas  company  to  refuse 
to  supply  gas  for  any  building  or  premises 
"for  the  reason  that  a  gas  tftU  remains  unpaid 
by  any  previous  occupant  of  said  building  or 
premises;  provided  the  person  or  persons  ap- 
plying for  gas  shall  not  be  in  arrears  to  such 
corporation  for  gas  previously  furnished  to  or 
for  said  building  or  premises,  or  to  or  for  any 
other  building  or  premises."  So  far  as  gas  is 
concerned,  the  question  Is  settled.  As  to 
water,  there  was  no  general  legislation  until 
after  this  action  was  brought  Stat.  1898, 
chap.  168.  makes  the  same  provision  as  to 
water  that  Stat.  1894,  chap.  299,  made  as  to 
gas.  The  statute  Is  not  retroactive,  and  the 
question  before  us  must  be  decided  on  general 
principles.  There  is  much  in  our  special  legis- 
lation to  show  that  we  should  not  hold  that 
one  man  is  obliged  to  pay  the  debt  of  another, 
or  that  a  water  rate  is  a  charge  upon  the  land. 
The  charter  of  the  defendant  is  one  of  the  sim- 
pler forms.  The  one  which  is  generally 
found,  and  which  applies  to  most  of  the  cities 
and  towns  of  this  commonwealth,  after  giving 
the  right  to  regulate  the  price  or  rents  for  the 
use  of  water,  contains  this  provision:  "The 
occupant  of  any  tenement  shall  be  liable  for 
the  payment  of  the  price  or  rent  for  the  use  of 
the  water  In  such  tenement;  and  the  owner 
thereof  shall  be  also  liable,  if,  on  being  notified 
of  such  use,  he  does  not  object  thereto."  Stat. 
1846,  chap.  167.  $$  14  (Boston);  Stat.  1868, 
chap.  168,  §  18  (New  Bedford);  Stat.  1864, 
chap.  268,  §  14  (Salem);  Stat.  1865,  chap.  158, 
§  9  (Gambridse);  Stat.  1867.  chap.  60,  g  7 
(Medford);  Id.^chap.  848,  g  18  (Roxbury);  Stat. 
1869,  chap.  462,  g  12  (Lynn);  Stat.  1871,  chap. 
807,  g  8  (Woburn);  Id.  chap.  188,  g  17  (Fall 
River);  Stat.  1872,  chap.  848,  g  14  (Brookline); 
Id.  chap.  188,  g  9  (Concord  and  Lincoln);  Id. 
chap.  62,  g  9  (Holyoke);  Id.  chap.  79,  g  11 
(Lawrence);  Id.  chap.  844,  g  14  (Newton);  Id. 
chap.  845,  g  10  (Springfield);  Id.  chap.  886,  g 
14  (West  Roxbury);  Id.  chap.  837,  g  11 
(Waltham);  Stat.  1878,  chap.  274.  g  7  (Lexing- 
ton); Id.  chap.  76.  g9(Natick);  Id.  chap.  822, 
g  9  (Westfleld);  Stat.  1874,  chap.  191,  g  9 
(Danvers);  Id.  chap.  256,  g  9  (Marlboro);  Id. 
chap.  125.  g  10  (Newton);  Stat.  1875,  chap. 
199,  g  14  (Watertown);  Stat.  1881,  chap.  206, 
g  8  (Framingham);  Stat.  1884,  chap.  256,  g  12 
(Cambridge);  Stat.  1887,  chap.  416,  g  11  (Mai- 
den). The  following  charters  have  the  "oc- 
I  cupant  and  owner"  clause,  but  add  that  the 
1  water  rates  are  "to  be  collected  in  an  action  of 
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coDtract  in  the  name  of  the  city:"  Stat.  1891, 
chap.  848,  §  9  (Haverhill);  Id.  chap.  401.  §  13 
(Qumcy);  Stat.  1894,  chap.  187,  §  12  (Stone- 
ham);  Stat.  1897,  chap.  478,  g  10  (Stoneham). 
The  following  charter  provides  that  the  notice 
of  objection  to  the  owner  must  he  in  writing: 
Stat.  1875,  chap.  217,  §  9  (Taunton).  The  fol- 
lowing charters  provide  that  the  notice  of  ob- 
jection from  the  owner  must  be  in  writing: 
Stat.  1876,  chap.  98.  §  9  (Clinton);  Stat.  1881, 
chap.  174,  §  9  (Weymouth).  The  following 
charter  provides  that  both  the  notice  to  the 
owner  and  the  objection  from  the  owner  must 
be  in  writinff:  Stat.  1875,  chap.  158.  §  6 
(Rockport  Water  Company).  The  following 
charter  provides:  •'TlJe  owner  of  any  tene- 
ment shall  be  liable  for  the  payment  of  the 
rent  for  the  use  of  the  water  in  such  tenement, 
to  be  collected  in  an  action  of  contract  in  the 
name  of  the  city."  Stat.  1892^  chap.  884,  §  12 
(Chicopee).  This*  must  mean  an  action  of 
contract,  for  it  is  simply  a  liability  for  rent; 
and  in  some  charters  the  words  are  added,  '*to 
be  collected  in  an  action  of  contract  in  the 
name  of  the  town."  Our  legislature  has  never 
authorized  the  making  of  an  unpaid  water  rate 
a  lien  or  charge  upon  the  land.  It  has  au- 
thorized holding  the  owner  liable,  after  notice, 
in  some  Instances,  for  the  debt  of  a  tenant;  but 
in  no  instance  has  a  tenant  been  held  liable  for 
the  debt  of  an  owner.  If  the  authority  to  cre- 
ate a  lien  or  charge  is  to  be  derived  from  the 
right  to  make  rules,  there  would  have  been  no 
necessity  to  insert  the  words  above  cited. 

In  the  absence  of  legislation,  can  a  regula- 
tion such  as  the  one  in  question,  if  it  imposes 
a  lien  on  land,  be  considered  a  reasonable  one? 
We  are  of  opinion  that  this  question  must  be 
answered  in  the  negative.  In  Lumbard  v. 
Steams,  4  Cush.  60,  it  was  declared  by  Chief 
Justice  Shaw  that  a  private  water  company, 
by  accepting  its  charter,  would  abuse  its  fran- 
chise if  it  failed  to  furnish  water,  and  that  it 
was  its  duty  to  supply  all  who  should  apply 
for  water  on  reasonable  terms.  See  also 
Young  v.  Boston,  104  Mass.  95.  The  ordi- 
nance of  the  citv  of  Lowell,  which  was  before 
the  6ourt  in  Merrimack  Biver  Sav.  Bank  v. 
Lowell,  152  Mass.  556.  10  L.  R.  A.  122,  was 
much  more  explicit  than  the  one  before  us.  It 
provided  that,  in  case  the  water  was  cut  off 
for  nonpayment  of  rates,  it  should  not  be  let 
on,  "either  for  the  present  or  any  subsequent 
occupant,"  except  upon  payment  of  the  amount 
due.  The  point  decided  was  that,  after  the 
city  had  received  the  money  for  a  year's  use  of 
the  water,  it  could  not  cut  it  on  during  the 
year  because  a  former  occupant  had  not  paid 
his  bill.  There  is  no  intimation  in  the  opinion 
that  a  water  rate  constitutes  a  charge  upon 
land,  and  the  case  goes  upon  the  ground  of 
contract.  Indeed,  it  is  said  by  ^Ir.  Justice 
Enowlton,  speaking  of  payments  of  rates:  "It 
seems  to  be  more  consistent  with  the  nature  of 
the  transactions  to  consider  them  as  payments 
of  the  price  of  a  commodity,  sold  under  a  gen- 
eral authority  to  provide  for  the  public,  and 
to  sell  upon  request,  in  a  reasonable  way,  to 
the  persons  who  constitute  the  public.  It 
may  be  desirable  that  a  water  company  or  a 
gas  company  should  have  an  easy  way  of  col- 
lecting its  debts,  but  we  see  no  reason  why  it 
should  be  enabled  by  the  court  to  collect  a  debt 
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from  one  who  is  not  a  party  to  the  contrtct. 
when  it  sells  its  commodity  on  credit.  The 
legislature  may  give  such  a  company  a  lien,  as 
it  has  given  one  to  mechanics.  We  have  no 
doubt  that  payment  may  be  demanded  io  ad- 
vance, as  is  done  in  Boston;  though  whether 
the  owner  of  the  house  could  not  have  the 
water  shut  off  during  the  year,  and  recover  for 
what  he  had  not  used,  may  be  considertd 
an  open  question.  See  Boekland  Water  Co. 
Adams,  84  Me.  472.  In  this  case  the  owner  of 
a  house  bad  paid  bills  which  contained  the 
words,  "One  year's  rent  will  be  required  in  all 
cases."  During  a  subsequent  year  he  usdl 
the  water  for  four  months  only,  and  was  sued 
for  a  year's  supply.  It  was  held  that  the  regu- 
lation was  unreasonable  and  void,  and  that  the 
plaintiff  could  not  recover  unless  the  defeodaat 
expressly  assented  to  the  regulation,  and  that 
payment  of  former  bills  was  not  such  assent 
See  also  Wood  v.  Auburn,  87  Me.  287.  29  L 
R.  A.  876.  where  there  are  some  strong  re- 
noiarks  in  favor  of  the  consumer.  We  have 
also  no  doubt  that  a  water  company  may  d^ 
mand  a  deposit,  as  is  required  by  the  Boston 
Gkislight  Company,  where  it  does  not  know  the 
consumer.  This  was  held  to  be  reasonable  in 
the  case  of  a  gas  company  in  Williams  v. 
Mutual  Oas  Co.  52  Mich.  499,  50  Am.  Rep. 
266.  See  also  Shepard  v.  Milwaukee  GasltrM 
Co.  6  Wis.  539,  70  Am.  Dec.  479,  16  Wis.  31^ 
82  Am.  Dec.  679.  The  ri«rhtto  shut  off  water 
or  gas  if  a  bill  is  not  paid  is  undoubted,  so  far 
as  tne  consumer  is  concerned.  People,  Ken- 
nedy, V.  Manhattan  Oaslight  Co,  45  Barb.  V^\ 
McDaniel  v.  Springfield  Wateruforks  Co.  ^ 
Mo.  App.  278;  Sheward  v.  Citizens'  Water  (>» 
90  Cal.  685;  Shiras  v.  Ewing,  48  Kan.  170.  If 
gas  is  supplied  to  the  owner  of  different  houses, 
under  separate  contracts,  failure  to  pay  theps 
bill  on  one  house  does  not  authorize  thecuttins 
off  of  the  sas  from  the  other.  Oaslight  Co.  v. 
Colliday,  25  Md.  1.  See  also  Uoyd  v.  Wash- 
ington Oaslight  Co.  1  Mackey,  831.  In  Amm- 
can,  Waterworks  Co.  v.  State,  Walker,  46  Neb. 
194,  80  L.  R.  A.  447,  where  a  consumer  of 
water  (who  was  in  default),  after  the  water 
was  turned  off,  tendered  his  arrears  due,  but 
refused  to  pay  $1,  as  required  by  regula- 
tion of  the  company,  for  turning  the  water 
on,  the  court,  by  mandamus,  compelled  the 
company  to  turn  the  water  on.  holding  the 
regulation  to  be  unreasonable.  See  also  i^nitl 
V.  Birmingham  Waterworks  Co.  104  AJa.  315. 
It  is  difficult  to  see  how  a  lien  or  charge  upoa 
land  can  be  created,  except  by  the  written  con- 
sent of  the  owner  or  by  an  act  of  the  legisla- 
ture, when  it  is  provided  by  Pub.  Stat.  chap. 
120,  g  8,  "and  no  estate  or  interest  in  land 
shall  be  assigned,  granted,  or  surrencliered. 
unless  by  such  writing  [t.  e. ,  an  instrument  in 
writing  signed  by  the  grantor],  or  by  opera- 
tion of  IsTw."  Water  is  at  the  present  time 
a  necessity,  and  without  it  a  house  cannot 
be  occupied  in  our  cities.  The  water  must 
be  obtained  from  a  water  company,  and  to 
compel  a  man  to  pay  another's  debt  in  or- 
der to  obtain  it  seems  to  us  a  result  that 
ought  not  to  be  reached.  Water  is  even  a 
greater  necessity  than  gas,  for  there  are  other 
means  of  lighting  in  use;  yet  in  the  case  of 
gas  there  is  a  decision  directly  in  point  In 
New  Orleans  OasligJtt  dt  Bkg.  Co.  v.  BauUHng, 


1808. 


Turner  v.  Reverb  Water  Co. 


661 


12  Rob.  (La.)  878,  the  plaintiff  refused  to  sup- 
ply the  defendant  with  gas  unless  he  paid  an 
unpaid  bill  contracted  by  a  former  owner  of 
the  building.  He  promised  to  do  so,  in  order 
to  obtain  the  gas.  The  plaintiff  turned  on 
the  gas,  and  afterwards  sued  him  on  his  prom- 
ise to  pay  the  amount  due  from  the  former 
owner.  The  court  held  that  the  promise  was 
▼oid,  and  that  the  plaintiff  had  no  right  to  re- 
quire such  a  payment.  In  Sheffield  Wateruoorks 
Co.  V.  Wilkinson,  L.  R.  4  C.  P.  Div.  410,  421. 
422.  it  is  said  by  Bramweil,  L.  J.:  **My 
Judgment  does  not  proceed  upon  this,  that  the 
appellants  have  a  right  to  insist  upon  the  com- 
munication with  their  main  remaining  severed 
until  their  claim  for  rates  due  from  the  pre- 
ceding occupier  is  satisfied.  I  do  not  think 
they  have  such  riffht.  That  was,  no  doubt, 
the  notion  uppn  wnich  they  acted;  but  in  my 
opinion  it  is  not  sustainable.  The  learned 
magistrate  who  has  stated  this  case  has  argued 
it  extremely  well,  and  I  agree  with  him  in 
thinking  that  it  was  not  the  intention  of  the 
legislature  that  the  undertakers  should  be  at 
liberty  to  withhold  the  supply  of  water  from 
the  respondent's  premises  until  the  arrears 
due  from  someone  else  are  paid.  I  also  agree 
with  him  in  thinking  that  ample  provision  is 
made  for  their  security,  by  enabling  them  to 
demand  the  rates  in  advance,  without  having 
what  may  be  called  something  in  the  nature 


of  a  lien  upon  the  property  itself  for  bygone 
rates."  It  is  suggested  that  a  lessee  or  pur- 
chaser can  easily  protect  himself  by  finding 
out  whether  the  water  has  been  paid  for.  The 
answer  to  this  is  obvious.  The  records  of  a 
water  company  are  not  public  records,  to 
which  anyone  has  access.  If  inquiry  be 
made,  there  is  no  law  to  compel  the  company 
to  give  a  certificate  in  writing.  The  answer 
would  be  a  verbal  one.  If  there  should  be  a 
controversy  as  to  what  it  was.  it  would  be  a 
matter  to  be  proved.  An  answer  in  the  nega- 
tive would  only  operate  by  way  of  estoppel, 
and  this  would  have  to  be  proved.  Suppose  it 
turned  out  that  there  was  an  old  bill  which  the 
clerk  who  gave  the  answer  supposed  had  been 
paid,  when  in  fact  it  had  not  been,  and 
the  company  should  show  that  the  clerk  had 
no  authority  to  answer  the  question.  Is  the 
man  who  proposes  to  buy  a  house  to  be  kept 
from  completing  the  purchase  until  all  these 
matters  are  determined  by  a  court  of  law?  See 
Wood  V.  Aulmrn,  87  Me.  287,  292,  29  L.  R.  A. 
876.  It  seems  to  us  that  if  an  unpaid  gas  or  wa- 
ter bill  is  made  a  charge  upon  the  land,  without 
authority  of  a  statute,  there  are  numerous  dif- 
ficulties to  be  encountered,  and  that  the  better 
rule  is  that  any  such  regulation  as  that  before 
us,  if  construed  as  the  defendant  seeks  to  con- 
strue it  in  this  case,  is  unreasonable  and  void. 
Decree  affirmed. 
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*  1  •  A  written  meflsa^^  alle^^ed  to  be  11- 
belouflf  was  delivered  to  defeadant^s  operator 
at  New  [Jim,  and  by  him  transmitted  by  sound 
over  tbe  wires  to  the  operator  at  St  Paul<  to  be 
by  him  reduced  to  writlngr  and  delivered  to  tbe 
plaintiff.  Held,  that  this  constituted  a  publica- 
tion of  the  libel. 

2.  Mere  ne^U(genee,  unless  so  §^oss  as 
to  junonnt  to  positive  bad  fkith,  is  not  a 
errouDd  for  awarding  punitive  damages.  Hence 
an  instruction  to  tbe  effect  that  the  Jury  might 
award  exemplary  damages,  if  they  found  that 
tbe  defendant  was  negligent  in  employing  the 
operator  who  transmitted  the  message,  or  in  fall- 
log  to  adopt  proper  rules  to  prevent  the  trans- 
mlflsion  of  libelous  messages,  is  erroneous. 

(April  2^  1808.) 

APPEAL  by  defendant  from  a  judgnaent  of 
the  District  Court  for  Brown  County  re- 
fusing a  new  trial  after  verdict  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 

^Ueadnotes  by  MircHVUi,  .T. 

NOTB.— For  prior  decision  in  this  case,  see  Peter- 
son V.  Western  U.  Teleg.  Ck>.  (Minn.)  38  L.  R.  A. 
902. 
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ages  for  alleged  publication  of  a  libel.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Feri^uson  &  Kneeland*  for  ap- 
pellant: 

The  words  of  the  message  must  speak  for 
themselves,  unaffected  by  anything  extraneous. 
If  they  are  not  libelous  per  se,  they  are  not 
libelous  at  all 

Hankinson  ▼.  Bilby,  16  Mees.  <&  W.  445; 
ShuU  V.  Raymond,  28  Minn.  66. 

The  broad  distinction  between  slander  and 
libel,  or  tbe  two  distinct  wrongs  which  those 
terms  are  used  to  designate  and  distinguish,  is 
that  one  is  the  communication  of  defamatory 
matter  by  transitory  means, — ^like  the  human 
voice;  the  other  by  means  more  or  less  perma- 
nent,—as  written  language,  pictures,  carica- 
tures, effigies,  etc. 

Newell,  Defamation,  p.  88:  Townshend, 
Slander  &  Libel,  8d  ed.  ^§  18,  98,  citing  Holt, 
Libel,  p.  254:  Folkhard's  Starkie,  Slander  & 
Libel,  p.  92,  *67,  note;  Odgers,  Libel  &  Slander, 
§22. 

The  transmission  of  this  message  was  not  a 
publication  in  writing  either  under  authority 
or  in  reason. 

Spoken  words  are  actionable  in  themselves 
if  they  (1)  charge  the  plaintiff  with  the  com- 
mission of  some  indictable  offense:  (2)  impute 
to  the  plaintiff  a  contagious  disorder  teodinff 
to  exclude  him  from  society;  (8)  or  speak  of 
the  plaintiff  in  the  way  of  bis  profession  or 
trade,  or  disparage  him  in  an  office  of  public 
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trust.  But  in  all  other  cases  of  spoken  words 
the  fact  that  the  plaintiff's  reputation  has  been 
iDJured  thereby  must  be  proved  at  the  trial  by 
evidence  of  the  consequences,  etc. 

Odgers,  Libel  &  Slander,  §  2;  see  also 
TowDsheud,  Slander  &  Libel,  ^^  15da  et  geg,; 
13  Am.  &  Eng.  Enc.  Law,  p.  849. 

A  corporation  cannot  be  liable  for  slander. 

Townshend,  Slander  &  Libel,  8d  ed.  §  265; 
Odgers,  Libel  &  Slander,  g  368;  Newell,  Def- 
amation, p.  361;  Gilbert  V.  Cryital  Fountain 
Lodge,  80  Ga.  284;  4  Am.  &  Eng.  Enc.  Law, 
p.  257:  13  Am.  &  Eng.  Enc.  Law,  p.  449. 

Such  a  publication,  if  it  is  a  publication,  is 
privileged  in  the  absence  of  express  malice. 

Gray  v.  Western  U,  Teleg,  Co.  87  Qa.  350, 14 
L.  R.  A.  95;  Westetn  U,  Teleg,  Co.  v.  Fergu- 
son, 57  Ind.  495;  Minn.  Gen.  Stat.  1894, 
^§  2635,  etseq.;  Frimrose  v.  Western  CT.  Teleg. 
Co.  154  U.  8.  1,  38L.ed.888;  Wenman^.Ash, 
13  C.  B.  844,  cited  in  Townshend.  Slander  & 
Libel,  §  209;  Marks  v.  Baker,  28  Minn.  162; 
Traynor  v.  Seil^ff,  62  Minn.  420:  Rector  v. 
Smith,  11  Iowa,  b02;  Taylor  v.  Hawkins,  16 
Q.  B.  808;  Tooyood  v.  Spryring,  1  Cromp.  M. 
&  R.  181;  Mo<yre  v.  Bvtler,  48  JS.  H.  161:  Aid- 
rich  V.  Prexs  Printing  Co.  9  Minn.  183,  86  Am. 
Dec.  84;  Bishop,  Non  Cont.  L.  §  302. 

A  verdict  for  purely  vindictive  damages,  if 
excessive,  should  be  set  aside. 

Sedgw.  Damages,  520-528;  Pratt  v.  Pioneer 
Press  Co.  32  Minn.  217;  Bridge  v.  Oshkosh,  71 
Wis.  363;  McCarthy  v.  Niskern,  22  Minn.  90; 
Dennis  v.  Johnson,  42  Minn.  301. 

The  question  of  actual  malice  and  punitive 
damages  bhould  not  have  been  submitted  to  the 
jury  at  all. 

Wiqgin  v.  Coffin,  8  Story.  1;  Uofman  v. 
Northern  P.  R.  Co.  45  Minn.  53. 

Malice  of  agent  is  not  imputable  to  princi- 
pal. 

Eviston  v.  Cramer,  57  Wis.  570;  Wardrobe  v. 
California  Stage  Co.  7  Cal.  118,  68  Am.  Dec. 
231 ;  mil  V.  Aeto  Orleans,  P.  d  G.  W.  R,  Co. 
11  La.  Ann.  292;  Detroit  Daily  Post  Go.  v.  Mc- 
Arthur,  16  Mich.  447;  Sedgw.  Damages,  523, 
and  note. 

Mr.  S.  L.  Pierce,  for  respondent: 

When  it  is  the  purpose  of  the  speaker  of  the 
words  to  have  the  person  spoken  to  reduce  the 
spoken  words  to  writing,  and  this  is  done, 
the  writing  is  published  to  the  writer. 

Townshend,  Slander  &  Libel,  ^  86;  Pull- 
man V.  Hill  [:891]  1  Q.  B.  524;  Snyder  v.  An- 
drexDS,  6Barb.43;  McCoombsY.  Tuttle,  5  Blsickf. 
431. 

Where  one,  knowing  a  writing  to  be  a  libel, 
reads  it  to  others,  thai  is  an  unlawful  publica- 
tion of  it. 

Lamb's  Case,  9  Coke,  596, 108;  Kiene  v.  Rvff, 
1  Iowa,  483;  Bacon  v.  Michigan  C.  R.  Co.  55 
Mich.  224,  54  Am.  Rep.  372;  State  v.  Mclntire, 
115  N.  C.  769;  Munson  v.  LnVirop,  96  Wis. 
886;  The  Case  De  Libellis  Famosift,  5  Coke, 
125a;  Adams  v.  Lawson,  17  Gratt.  250,  94  Am. 
Dec.  455. 

In  common -law  actions  the  parties  are  en- 
titled to  trial  of  issues  of  fact  by  jury. 

Judges  may  differ  widely  with  the  jurors, 
but  that  is  no  justification  for  disturbing  the 
decision  of  a  jury  on  matters  left  by  the  law  to 
their  determination,  unless  the  damages  given 
are  excessive,  and  this  fact  appears  to  have 
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been  given  * 'under  the  influence  of  passion  and 
prejudice." 

Fabrigas  v.  Mostyn,  2  W.  Bl.  929;  Meeki  v. 
St.  Paul,  64  Minn.  220. 

Aside  from  the  question  of  punitive  dam- 
ages, was  there  not  here  something  in  the  wav 
of  actual  injury  to  the  plaintiff  of  a  serious  and, 
indeed,  irreparable  character? 

Wiliiamstm  v.  Freer,  43  L.  J.  C.  P.  N.  3. 
161. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  here  on  a  former  appeal  (63 
Minn.  18.  83  L.  R.  A.  302),  the  opinion  io 
which  may  be  referred  to  for  a  full  statement 
of  the  facts.  It  was  there  held  that  the  for- 
warding of  the  alletred  libelous  message  bj 
the  defendant  over  its  wires  to  its  operator  at 
St.  Paul  constituted  a  publication;  thai  the 
message  was  on  its  face  fairly  susceptible  of  a 
libelous  meaning;  also  that  the  evidence  was 
sufficient  to  justify  the  jury  in  finding  that  de- 
fendant's operator  published  or  transmitted  ibe 
message  maliciously,  and  not  in  good  faith. 
If  there  is  any  difference  between  the  evidence 
on  this  last  point  on  the  first  trial  and  that  ad- 
duced on  the  last  trial,  the  latter  is  the  stronger 
against  the  defendant. 

The  message  was  delivered  in  writing  to  the 
operator  at  New  Ulm,  and  by  him  transmitted 
over  the  wires  to  the  operator  at  St.  Paul,  to 
be  by  him  reduced  to  writing  and  delivered 
to  the  plaintiff,  which  was  done.  The  fact 
afHrmatively  appears  on  the  second  trial  that 
the  message  was  transmitted  over  the  wires bj 
sound,  and  the  point  is  now  made  that  the 
mode  of  communication  was  oral,  and  noi 
written,  and  therefore  there  was  no  publica- 
tion of  a  libel;  the  distinction  between  slander 
and  libel  being  that  the  former  is  oral  defama 
tion  by  spoken  words,  while  the  latter  coosisis 
of  a  publication  by  writing,  printing,  pictureN 
or  other  durable  mode.  The  alleged  material- 
ity of  the  point  lies  in  the  facts  that,  as  de- 
fendant clnims,  the  words  complained  of  are 
not  actionable  in  themselves  unless  published 
in  writing,  and  that  a  corporation  cannot  be  li- 
able for  slander.  This  point  was  not  raised  or 
considered  on  the  former  appeal .  We  are  of  tne 
opinion  that  it  is  without  merit.  Whether  the 
means  employed  by  the  operator  at  New  Ulm 
in  dictating  or  communicating  the  contents  of 
the  message  to  the  operator  in  St.  Paul  cr^n- 
sisted  of  sounds  representing  letters,  or  dots  or 
dashes  representing  the  same  thing,  can  make 
no  difference.  In  either  case,  the  purpose  and 
result  would  be  the  same,  viz.,  the  transmis- 
sion and  copying  in  written  form  the  contents 
of  the  written  message  in  the  hands  of  the  ope 
rator  in  New  Ulm.  The  result  was  to  pat  the 
message  in  the  hands  of  the  St.  Paul  operator 
in  written,  durable  form,  which  he  could  read 
and  understand  as  effectually  as  if  the  origi- 
nal had  been  placed  in  his  possession.  Words 
communicated  for  such  an  accomplished  pur- 
pose "have  an  existence  per  se  off  the 
tongue."  When  the  means  of  reproducing  the 
contents  of  a  writing  are  by  repeating  its  om- 
tents  orally  to  another,  to  enable  him  to  put  it 
into  writing,  and  the  person  to  whom  it  is  re- 
peated reduces  it  to  writing,  the  writing  thus 
produced  does  not  depend  for  its  identificatioa 
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on  the  oral  utterances  of  the  person  who  reads 
or  repeats,  but  on  the  writing  itself,  which  is 
thus  communicated  to  the  person  who  reduces 
it  to  writing;  and  it  can  make  no  difference 
whether  the  contents  of  the  writing  are  com- 
municated by  sound  over  telegraph  wires  by 
one  operator  to  another,  or  by  a  person  in  au- 
dible words  to  an  amanuensis  at  his  side.  See 
Pullman  v.  Hill  [1891]  1  Q.  B.  524;  M'Coomba 
v.  Tutile,  5  Blackf.  481;  Adams  v.  Lawson,  17 
Gratt.  '^50,  94  Am.  Dec  455.  As  long  aero  as 
Lamb* 9  Case,  9  Coke,  59a.  it  was  held^tbat 
where  one.  "knowing  a  writing  to  be  a  libel, 
reads  it  to  others,  that  is  an  unlawful  publica- 
tion of  it;"  and  in  Tfie  Case  De  LihellU  Fa- 
mosis,  5  Coke,  124^  it  was  hell!  that  a  libel 
may  be  published  (1)  verbis  aut  eantilenis,  as 
where  it  is  maliciously  repeated  or  sung  in  the 
presence  of  others."  It  is  not  necessary  to  ^o 
as  far  as  this  in  order  to  hold  that  the  facts  In 
the  present  case  constituted  the  publication  of 
n  libel. 

2.  There  was  no  evidence  that  the  New  Ulm 
operator  was  not  competent  and  generally 
faithful  in  the  discharge  of  his  duties,  or  that 
he  was  ever  guilty  of  any  breach  of  duty,  un- 
less in  the  transmission  of  this  message,  and 
there  is  no  evidence  that  the  defendant  had 
any  reason,  prior  to  its  transmission,  to  antici- 
pate that  he  would  transmit  an  improper 
message.  Neither  is  there  any  evidence  that 
the  defendant  ratified  or  approved  of  his 
wrongful  act  (if  it  was  such)  in  transmit- 
ting this  message,  unless  it  is  the  bare 
fact  that  it  subsequently  retained  him  in 
its  service.  Upon  this  state  of  the  evidence 
the  court,  after  instructing  the  jury  that 
if  they  found  that  the  defendant  or  its  a^rent 
was  actuated  by  malice  in  fact,  and  that  it 
ought  to  be  punished,  further  instructed  them 
in  that  connection  as  follows:  ^'Perhaps  the 
only  fault  that  can 'be  charged  against  the  de- 
fendant in  the  premises  is  that  it  had  and  re- 
tained an  operator  who  would  receive  and 
transmit  such  improper  messages,  or  that  it 
did  not  have  a  rule  prohibiting  the  sending  of 
unsigned  messages  libelous  on  their  face:  and, 
if  the  jurv  should  be  of  that  opinion,  they 
should  make  the  amount  of  exemplary  dam- 
ages, if  any,  reasonably  proportionate'  to  the 
degree  of  defendant's  fault."  (It  should  be 
stated  in  this  connection  that  the  defendant 
had  a  rule  forbidding  its  operators  from  send- 
ing messages  containing  profane  or  obscene 
language,  but  none  in  regard  to  unsigned  or 
libelous  messages).  When  the  court  had  com- 
pleted his  charge,  defendant's  counsel  took  the 
following  exceptions:  *'I  except  to  that  por- 
tion of  the  general  charge  which  submits  the 
Question  of  punitive  damages  to  the  jury;  and 
especially  except  to  that  portion  of  the  charge 
reading  as  follows:  [The  part  above  quoted]." 
Then  ensued  the  following  colloquy  between 
counsel,  and  between  the  counsel  and  the  court: 
"Mr.  Pierce:  If  there  is  an  exception  to  that 
part  of  the  charge.  I  would  consent  to  strike 
that  portion  of  the  charge  out.  Let's  get  that, 
— that  it  might  be  possibly  construed  to  be  a 
recognition  of  the  fact  of  fault,  I  suppose  that 
is  the  point  counsel  makes.  I  just  as  soon,  if 
they  object  to  do  it,  to  have  that  clause  stricken 
out.  Mr.  Ferguson:  I  have  referred  to  that. 
If  that  is  stricken  out,  why,  then,  the  case 
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should  be  dismissed,  because  there  isn't  any 
other  fault  of  the  company.  Mr.  Pierce:  X 
think,  perhaps,  that  clause  might  be  stricken 
out.  Mr.  Ferguson:  I  except  to  it.  If  you 
want  to  strike  it  out,  I  move  to  dismiss.  By 
the  Court:  I  guess  I  won't  strike  it  out.  Mr. 
Ferguson:  That  is  the  gist  of  your  action; 
thai  is  why  I  except  to  it.  Mr.  Pierce:  Now^ 
I  will  ask  counsel,  then,  the  particular  feature 
of  that^What  is  it  that  you  object  to?  Ob- 
ject  to  the  question  of  submitting  the  question 
of  punitive  damages  at  all,  under  the  evidence 
of  this  case?  Mr.  Ferguson:  I  except  to 
this,  which  is  the  only  specific  point  called 
out.  I  don't  think  that  the  question  of  puni- 
tive damages  should  be  submitted  to  the  jury. 
Mr.  Pierce:  I  might  say  that  it  might  oe 
modified,  with  the  suggestion  that,  if  these 
facts  might  be  found,  it  is  rather  a  matter  for 
the  jury  to  determine.  By  the  Court:  I 
don'i  feel  disposed  to  change  that  at  present." 
We  are  of  the  opinion  that  the  part  of  the 
charge  especially  excepted  to  contains  material 
error.  It  may  be  that  it  is  erroneous  in  assum- 
ing or  implying  that'  the  defendant  was  at 
fault  or  negligent  in  each  and  all  of  the  mat- 
ters mentioned.  But  that  is  not  its  chief  vice. 
The  fatal  error  in  this  part  of  the  charge  lies 
in  the  fact  that,  in  effect  and  substance,  it 
amounts  to  an  instruction  that  the  mere  negli- 
gence of  the  defendant  in  the  respects  men- 
tioned would  justify  the  jury  in  awarding 
punitive  or  exemplary  damages.  The  defend- 
ant's liability,  if  anv,  rests  upon  the  doctrine 
of  respondeat  superior.  If  the  act  of  the  serv- 
ant in  transmitting  the  message  was  wrongful, 
the  defendant  is  liable,  whether  it  was  negli- 
gent or  not;  and,  on  the  other  hand,  if  his  act 
was  lawful,  the  defendant  is  not  liable,  how- 
ever negligent  it  may  have  been.  Hence  the 
question  of  defendant's  negligence  in  the  em- 
ployment of  its  operator,  or  in  the  failure  to 
adopt  proper  rules,  was  really  foreign  to  the 
issues  in  the  case. 

Moreover,  mere  negligence,  unless  so  gross 
as  to  amount  to  positive  bad  faith,  is  no  ground 
for  awarding  punitive  damages.  The  liability 
of  the  defendant  for  such  damages,  if  the  act 
of  the  agent  was  actuated  by  malice  or  bad 
faith,  is  an  entirely  different  matter.  It  is 
urged  very  strenuously  by  plaintiff's  counsel 
that  defendant  is  not  in  position  to  raise  this 
objection,  for  the  reason  that,  by  what  subse- 
quently occurred  in  court,  he  put  his  excep- 
tion to  the  charge  exclusively  upon  the  ground 
that  the  question  of  exemplary  damages  should 
not  have  been  submitted  to  the  jury  at  all,  and 
that  he  did  not  specifically  call  the  court's  at- 
tention to  the  particular  vice  in  this  part  of  the 
charge.  We  cannot  so  construe  the  colloquy 
between  the  court  and  defendant's  counsel. 

Counsel  took  two  entirely  distinct  excep- 
tions: First,  to  the  submission  of  the  question 
of  exemplary  damages  to  the  jury  at  all;  and, 
second,  to  the  part  of  the  charge  which  stated 
the  grounds  upon  which  the  jury  might  award 
such  damages:  and  we  cannot  see  anything  in 
what  followed  that  amounted  to  a  waiver  of 
either  of  the  exceptions  or  a  merger  of  the  sec- 
ond in  the  first.  The  second  exception  was 
sufficiently  explicit.  Counsel  called  the  court's 
attention  specifically  to  the  particular  part  of 
the  charge  excepted  to,  embodying  it  verbatim 
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in  his  eiception.  We  do  not  tbink  be  was  re- 
quired, under  the  circumatances,  to  go  further, 
and  explain  to  the  court  the  reasons  why  the 
charge  was  erroneous.  The  error  in  it  was  not 
one  of  mere  verbal  inaccuracy  or  incomplete- 
ness of  statement  As  it  appears  that  this  case 
has  been  tried  three  times,  it  is  unfortunate 


that  error  should  have  occurred  on  the  trial, 
but  the  error  is  so  manifest  and  so  substantial 
that  we  cannot  avoid  granting  a  new  trial. 
This  renders  it  unnecessarv  to  consider  any  of 
the  other  points  discussed  by  counsel. 
Order  reversed. 


NEW  YORK  COURT  OF  APPEALS. 


Be  Assignment  of  Alfrederick  S.  HATCH 
et  al. 


Be  Claim  of  CoUis  P.  HUNTINGTON. 

(156  N.  r.  401.) 

1.  A  claim  accrainc^  after  an  amaign' 
ment  for  creditors  on  a  contract  previously 
made  by  the  asAignor  is  assets  in  the  hands  of  the 
assignee  only  to  the  extent  of  tbe  balance  due 
after  deducting  a  claim  agalDst  the  assignor 
which  was  a  valid  existing  set-off  at  the  time  of 
the  assignment. 

8*  Only  one  of  mntnal  debts  or  claims 
need  be  dne  at  the  time  of  an  assignment  for 
creditors  by  one  of  the  parties.  In  order  to  give 
the  right  of  set-off  in  equity. 

8«  A  claim  which  was  dne  when  the 
debtor  made  an  assl^^ment  for  creditors 
can  be  set  off  against  a  claim  in  favor  of  the  as- 
signee against  the  creditor  for  a  share  of  tbe 
proceeds  of  collections  made  after  the  assign- 
ment on  Judgments  which  the  assignor,  before 
the  assignment,  had  transferred  to  the  creditor 
under  a  contract  for  a  dirision  of  the  proceeds. 

(April  19«  1898.) 

APPEAL  by  Collis  P.  Huntington  from  an 
order  of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  reversing  an 
order  of  a  S{>ecial  Term  for  New  York  County 
entered  upon  order  of  a  referee  allowing  bis 
claim  upon  the  assets  of  the  insolvent  estates 
of  the  Hatches.    Betersed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Maxwell  Evarts*  for  appellant: 

Mr.  Huntington  had  a  right  under  the  stat- 
ute to  set  off  his  claim  for  money  loaned  to 
Hatch  prior  to  the  assignment,  against  the 
claim  of  Hatch's  assignee  for  his  proportion  of 
the  money  collected  by  Huntington  in  the 
Baltimore  and  Canadian  suits  under  the  agree- 
ment of  June  24,  1886. 

Code  Civ.  Proc.  §§  501,  502;  JV&rton  ▼.  Mc- 
Carthy, 10  Misc.  222. 

Mr.  Huntington  is  entitled  to  set  off  pro 
tanto  the  ^f  of  the  net  collections  made  by  him 
under  the  agreement  of  June  24,  1886,  against 
the  amouDts  due  him  from  Hatch  and  his  firm 
at  the  date  of  the  assignment. 

Hughitt  V.  Hayee.  186  N.  Y.  163;  Scott  v. 
Armstrong,  146  U  S.  499,  86  L.  ed.  1059;  Yard- 
ley  V.  Clothier,  49  Fed.  Rep.  887,  8  U.  8.  App. 


207,  51  Fed.  Rep.  506,  17  L.  R.  A.  462;  Adants^ 
V.  Spokane  Drvg  Co,  57  Fed.  Rep.  888,  23  L, 
R.  A.  884;  Van  Wagoner  v.  Paierson  OaUight 
Co.  28  N.  J.  L.  284;  Smith  v.  Fdton,  43  N.  Y. 
419;  Smitfi  v.  For,  48  N.  Y.  674;  Both^ehiid  r. 
Mack,  115  N.  Y.  1;  Skiles  v.  Houston,  110  Pa. 
254;  Martin  v.  KummvlUr,  87  N.  Y.  896; 
French  v.  Fenn,  8  Dougl.  257;  Cooke,  Bank 
rupt  Laws,  569;  Sawyer  v.  Hoaq,  17  Wall.  610, 
21  L.  ed.  781. 

Where  the  claim  against  the  insolvent  ma- 
tured before  the  assignment,  and  the  claim  in 
favor  of  the  insolvent  became  due  after  the 
assignment  (the  present  case),  the  right  of  set- 
off has  alwavs  been  allowed. 

Smith  V.  Felton,  48  N.  Y.  419;  Smith  v.  Fojt^ 
48  N.  Y.  674;  Bnghitt  v.  Hayen,  186  N.  Y.  168, 

It  has  invariably  been  held  b^  this  court  that 
it  is  immaterial,  so  far  as  the  right  of  set  off  is- 
concerned,  that  the  claim  inu  favor  of  the  in- 
solvent became  due  after  the  date  of  the  as- 
signment. 

Bothsehild  v.  Mack,  115 N.  Y.  1;  Richards^. 
La  Tourette,  119  N.  Y.  64;  Fern  v.  Wiekham. 
185  N.  Y.  223.  17  L.  R  A.  456. 

A  pledgeor  cannot  set  off  against  his  debt  to 
a  pledgee  the  value  of  the  collateral  as  existing 
at  any  earlier  time  than  the  time  when  the  ac- 
count is  taken  to  the  court. 

Granite  Bank  v.  Richardson,  7  Met.  407; 
Bozet  V.  MeClellan,  48  111.  845,  95  Am.  Dec. 
551. 

Messrs.  Hatch  A  Wickes  and  Cfreor^e 
C.  Lay*  for  respondent: 

Demands  to  be  set  off  must  be  legal  and 
within  the  jurisdiction  of  the  court.  They 
must  be  mutual  between  all  the  parties  to  the 
action;  and  the  set-off  must  be  a  subsisting 
cause  of  action. 

Waterman,  Set-Off.  2d  ed.  §  25. 

At  tbe  date  of  the  assignment  there  was  no 
subsistins:  demand,  actual  or  contingent, 
against  fiuntington. 

CJiance  v.  /Macff,  5  Paige,  592;  Hatch  v.  3Vtr 
York,  82  N.  Y.  442;  Pwiid  v.  Har^ood,  139  N. 
Y.  111. 

In  cases  of  cross  demands,  both  due  at  (he 
date  of  the  assignment,  the  equity  of  the  per- 
son owing  the  insolvent  is  deemed  superior  to 
the  equities  of  creditors  entitled  to  a  share  in 
the  estate,  and  a  set-off  is  allowed. 

Bichards  v.  La  Tourette,  119  N.  Y.  54; 
O'Connor  v.  Brandt,  12  App.  Div.  596. 

On  the  other  hand,  where  the  estate  has  a 


Note.— As  to  tbe  effect  of  tbe  Immaturity  of  a 
claim  at  tbe  time  of  insolvency  upon  tbe  rigrbt  of 
set-off,  see  note  to  Fera  v.  Wickbam  (N.  Y.)  17  L. 
JELA.  466. 
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As  to  tbe  rigbt  to  set  off  an  insolvent^  obligatton 
upon  a  claim  in  the  bands  of  bis  receiver  or  as- 
slffDee  or  trustee  for  creditors,  see  note  to  MerriU 
V.  Cape  Ann  Granite  Co.  (Mass.)  28  L.  R.  A.  313. 
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claim  against  A  due  at  the  date  of  the  assign- 
ment,  and  A.  the  debtor,  is  also  a  creditor  upon 
a  claim  against  the  estate,  falling  due  after  the 
assignment,  the  set-o£F  is  not  allowed,  on  the 
theory  that  at  the  date  of  the  assignment 
the  rights  of  the  other  creditors  have  become 
fixed  lor  the  recovery  of  all  the  assets  of  the 
estate  and  the  collection  of  claims  then  due. 

Martin  ▼.  Kummuller,  87  N.  Y.  896:  Hamil- 
ton Y.  Piza,  6  App.  Div.  598;  Fera  v.  Wickham, 
185  N.  Y.  223,  17  L.  R.  A.  456. 

Where  an  insolvent  has  an  existing  matured 
claim  against  a  third  person  at  the  date  of  the 
assignment,  and  where  at  that  date  there  is  a 
contingent  liability  of  said  third  person  upon 
a  note  of  the  assignor,  which  ripens  into  a 
claim  against  the  estate  after  the  assignment, 
the  set-off  is  not  allowed. 

Chance  v.  Isaacs,  5  Paige,  592. 

The  rights  and  equities  of  the  other  cred- 
itors, which  became  fixed  by  the  assignment, 
are  superior  to  the  right  of  the  secured  cred- 
itor to  a  set-off. 

Chance  v.  Isaacs,  5  Paige,  592;  Fera  v. 
Wiekham,  135  N.  Y.  223,  17  L.  R.  A.  456; 
Hatch  V.  JVew  York,  82  N.  Y.  486. 

The  claim  of  the  estate  against  Huntington 
was  unliquidated,  and  its  amount  could  only 
be  determined  after  an  accounting. 

Hackett  v.  Gannett,  2  Edw.  Ch.  73;  Cum- 
mings  v.  Morns,  25  N.  Y.  625;  Elliott  v.  Smith, 
77  Hun,  116. 

The  right  of  set-off  depends  upon  the  situa- 
tion of  ajffairs  at  the  moment  of  insolvency, 
and  the  allowance  of  a  set-off  creates  a  prefer- 
ence to  the  prejudice  of  other  creditors. 

WingaU  v.  Orchard,  44  U.  8.  App.  522,  75 
Fed.  Rep.  241,  21  C.  C.  A.  815:  Fardley  v. 
Philter,  16?  C.  8.  844,  42  L.  ed.  192. 

O'Brien,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  necessary  for  us  to  con- 
sider in  this  case  is  that  of  the  right  to  offset 
one  claim  against  another.  The  facts  that 
bear  upon  this  question  are  these:  On  the  14th 
of  November,  1887.  the  firm  of  A.  S.  Hatch  & 
Co.,  as  a  firm,  and  each  of  the  individual 
members  as  such,  made  a  general  assignment 
for  the  benefit  of  creditors.  At  that  time. 
Huntington  had  a  claim  against  A.  8.  Hatch, 
individually,  of  $17,889.22,  and  against  the 
firm  of  $20,167.49:  and  he  still  holds  these 
claims  against  the  individual  and  firm  estate 
in  the  hands  of  the  assignee.  On  the  24tb  of 
June,  1886,  more  than  a  year  before  the  as- 
signment, Huntington  had  entered  into  a  writ- 
ten contract  with  A.  8.  Hatch,  individually, 
whereby  the  latter  transferred  to  the  former 
certain  judgments  which  were  to  be  collected, 
and;  when  collected,  divided  between  the  par- 
ties in  the  manner  indicated  in  the  agreement. 
Nothing,  however,  had  been  collected  on  these 
judgments,  and  nothing  was  due  on  this  con- 
tract at  the  date  of  the  assignment  above  men- 
tioned. Several  ^ears  after  the  assignment 
was  made,  a  considerable  sum  of  money  was 
paid  to  Huntington  in  compromise  and  satis- 
faction of  the  judgments  by  the  defendants 
therein;  and  for  a  certain  share  of  the  sum  so 
paid,  after  deducting  certain  expenses,. Hun- 
tington is  bound  to  account  to  Hatch,  or,  in 
this  case,  to  his  assignee.  This  was  a  proceed- 
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ing,  under  the  statute  relating  to  general  as- 
signments, for  the  purpose  of  ascertaining  and 
adjusting  the  claim  of  the  assignee  against 
Huntington  by  reason  of  the  money  in  his 
hands  received  on  the  judgments,  and  of  Hun- 
tington against  the  assignee,  in  consequence  of 
his  debt  against  Hatch  individually,  above 
stated.  The  amount  of  the  claim  of  each 
party  was  determined  upon  a  reference  undei 
the  statute,  and  subsequently  confirmed  by  tbe- 
court.  The  referee  and  the  court  permitted 
Huntington  to  set  off,  against  the  claim  of  the 
assignee  for  the  moneys  c*ollected  on  the  judg- 
ments, the  debt  held  against  Hatch  individually 
at  the  date  of  the  assignment;  but  the  appellate^ 
division  reversed  the  order  in  so  far  as  it  per- 
mitted the  offset,  and  this  presents  the  only 
question  of  law  which  we  need  consider. 

In  the  view  that  we  have  taken  of  the  case,, 
it  is  not  necessary  to  decide  whether  the  right 
of  set  off  exists  under  the  statute  on  that  sub- 
ject. Code,  §§  501,  502.  The  question  can 
be  disposed  of  under  the  rule  in  equity,  which 
exists,  as  it  alwavs  did,  quite  independent  of 
the  statute.  It  is  this  rule  that  the  learned 
court  below  dealt  with,  as  will  appear  from 
the  opinion.  But  we  think  that  the  learned- 
judge  who  spoke  for  the  court  misapprehended 
the  true  scope  and  application  of  the  decisions 
on  the  question  in  assuming,  as  he  evidently 
did,  that  it  is  necessarv  that  the  mutual  debts 
or  claims  should  both  be  due  at  the  time  of  the 
assignment  of  the  insolvent  estate.  The  in- 
solvency of  one  of  the  parties  in  this  case 
draws  the  question  with  respect  to  the  right  of 
set-off  into  the  domain  of  equity.  The  party 
who  asserts  the  right  is  Huntington  alone. 
His  debt  was  due  when  the  assignment  was. 
made,  though  the  claim  of  the  assignee  against 
him  did  not  accrue  until  some  years  "after- 
wards. The  question  is  whether  Huntington 
is  not  entitled  to  apply  the  former  in  extin- 
guishment of  the  latter.  The  general  lan- 
guage used  in  some  of  the  decisions  would 
seem  to  sustain  the  decision  below;  but  it  will 
be  seen  on  closer  examination  that  it  is  not 
necessary,  in  order  to  warrant  the  set-off,  that 
both  debts  should  be  due  at  the  time  of  the  in- 
solvency. The  learned  court  below  supposed 
that  the  case  of  Fera  v.  Wickhfnn,  185  N.  Y. 
228.  17  L.  R.  A.  456,  deprived  Huntington  of 
the  right  of  set-off.  In  that  case  neither  claim 
was  due  at  the  time  of  the  assignment,  but 
both  accrued  afterwards,  and  the  right  was  for 
that  reason  denied.  It  was  held  that,  where 
this  right  did  not  exist  at  the  time  of  the  in- 
solvency or  assignment,  it  could  not  arise  after- 
wards. In  Smith  V.  Felton,  43  N.  Y.  419,  an 
assignee  of  an  insolvent  sued  upon  a  note  made 
by  tne  defendant  to  the  insolvent  not  due  at 
the  time  of  the  assifrnment.  The  defendant 
had  a  debt  against  the  insolvent  exceeding  the 
amount  of  the  note,  which  was  due  at  the  time 
of  the  assignment.  It  was  held  that  the  de- 
fendant was  entitled  to  set  off  his  claim  against 
the  note.  In  Smith  v.  Fox,  48  N.  Y.  674,  the 
debt  due  to  the  assignee  did  not  accrue  till 
after  the  assignment,  but  that  held  by  the  de- 
fendant was  due,  and  the  latter  was  allowed  to 
set  off  the  debt  so  due.  In  Richards  v.  La 
Touretie,  119  N.  Y.  64,  the  debt  due  from  the 
assignee  accrued  prior  to  the  assignment,, 
while  the  debt  due  to  him    matured   after- 
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wards,  as  is  the  case  here,  and  it  was  held  that 
the  right  of  set-off  existed  in  such  a  case.  In 
Bothschild  v.  Mack,  115  N.  Y.  8,  the  court 
sM:  "*lt  has  been  frequently  held  that,  as  td 
the  right  of  setoff  in  equity,  the  fact  that  the 
debt  owing  to  the  insolvent  is  not  due  when  he 
makes  an  assignment  is  entirely  immaterial." 
The  same  rule  was  laid  down  in  tbe  same 
words  in  the  case  of  Richards  v.  La  Touretie, 
119  K  Y.  58,  and  a  careful  reading  of  the 
opinion  in  Fera  v.  Wickham,  135  N.  Y.  228,  17 
L.  R.  A.  456,  will  show  that  the  learned  judge 
hnd  the  same  principle  in  mind. 

The  principle  upon  which  the  rule  proceeds 
is  that,  in  case  of  mutual  debts,  it  is  only  the 
balance  which  is  the  real  and  just  sum  owing 
by  or  to  the  insolvent.  Hence,  when  the  as- 
signee in  this  case  became  vested  with  the 
assets  of  his  insolvent  assignor,  he  took  tbe 
•contract  above  mentioned,  which  had  not  then 
matured  into  a  claim  or  right  of  action,  but 
which  did  mature  in  his  bands  some  years 
thereafter.  He  acquired  no  greater  right  iban 
his  assignor  had  prior  to  thej  assignment,  had 
the  claim  then  matured,  and  since  Huntington 
had,  prior  to  the  assignment,  a  valid  existing 
set-off  against  what  the  assignee  took,  that 
right  was  not  lost  or  impaired  by  tbe  assign- 
ment. The  rights  of  the  parties  being  ad- 
Justed  in  equity  as  of  the  date  of  the  insol- 
vency, all  the  assignee  took  as  assets  was  the 
balance  subsequently  accruing  on  tbe  contract, 
after  deducting  Huntington's  debt  due  against 
the  assignor  before  the  rights  of  creditors  in- 
tervened. Had  Huntington's  debt  accrued 
after  the  insolvency,  as  that  of  the  assignee 
did,  then  equity  would  not  permit  the  set  off, 
and  the  case  would  come  witbii>  the  rule  laid 
down  in  Fera  v.  Wickham,  135  N.  Y.  228,  17 
L.  R.  A.  456;  but,  as  already  shown,  such  was 
not  the  case.  When  the  debt  of  the  party 
claiming  the  set  off  does  not  exist  when  the  in- 
solvent estate  passes  into  the  hands  of  a  trus- 
tee for  creditors,  but  accrues  subsequently 
during  the  administration  of  the  estate,  then 
tbe  equities  of  tbe  other  creditors  will  inter- 
vene to  prevent  tbe  depletion  of  the  assets  in 
the  bands  of  the  trustee  by  extinguishing  a 
good  debt  due  to  tbe  estate  by  a  bad  one  due 
to  the  creditor  from  tbe  estate.  In  all  cases  of 
mutual  debts,  it  is  tbe  insolvency  of  one  of  the 
debtors  and  the  rights  of  the  other  creditors  in 
tbe  assigned  estate  that  equity  takes  notice  of, 
and  modifies  the  legal  right  of  set  off  accord- 
ingly, in  order  to  promote  equality  and  jus- 
tice. But  that  condition  of  things  exists  onlv 
from  the  time  when  the  assignment  takes  ef- 
fect; and,  while  it  is  the  general  rule  in  the 
administration  of  insolvent  estates  that  equality 
among  creditors  is  equity,  yet  the  court  wiil 
not  ignore  the  principle  that  it  is  only  the  bal- 
ance in  ease  of  mutual  debts  or  obligations 
which  is  the  real  sum  owing  by  or  to  the  in- 
solvent; and  the  assets  in  the  hands  of  tbe 
trustee  for  distribution  to  creditors  are  meas- 
ured by  this  rule.  Equity  always  regards  as 
done  what  ought  to  have  been  done,  and  hence 
in  this  case  it  applies  tbe  past  due  debt  of 
Huntington,  existing  at  the  time  of  tbe  assign- 
ment, upon  bis  unmatured  obligation  in  the 
bands  of  Hatch,  which  passed  to  the  trustee. 
Ilugfntt  V.  Hayes,  136  N.  Y.  168.  This  is  the 
rule  that  prevails  with  respect  to  the  right  of 
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setoff  in  the  Supreme  Court  of  the  United 
Sutes.  In  ScoU  v.  Armstrong,  146  C.  S.  499. 
86  L.  ed.  1059.  the  receiver  of  an  ioaolvent 
national  bank  sought  to  recover  upon  a  note 
which  fell  due  after  his  appointment.  Tbe 
maker  of  the  noie  claimed  a  right  to  set  off 
against  his  obligation  a  sum  of  money  depos- 
ited to  his  credit  with  the  bank  prior  to  the  in- 
solvency. The  precise  question  certified  to  tbe 
court  for  its  decision  was  this:  *' Where  a  na- 
tional bank  becomes  insolvent,  and  its  assets 
pass  into  tbe  hands  of  a  receiver  appointed  by 
the  controller  of  the  currency,  can  a  debtor  of 
the  bank  pet  off  against  his  indebtedneas  the 
amount  of  a  claim  he  holds  against  the  bank. 
supposing  the  debt  due  from  the  bank  to 
have  been  payable  at  the  time  of  its  sus- 
pension, but  that  due  to  it  to  have  been 
payable  at  a  time  subsequent  thereto?"  The 
court  answered  the  question  in  the  affirma- 
tive, and,  in  deliveringthe  opinion,  the  learned 
chief  justice  said:  "Where  a  set-off  is  other- 
wise valid,  it  is  not  perceived  how  its  allow- 
ance can  be  considered  a  preference;  and  it  is 
clear  that  it  is  only  the  balance,  if  any,  after 
the  set-off  is  deducted,  which  can  justly  be  held 
to  form  part  of  the  assets  of  the  insolvent. 
.  .  .  The  state  of  case  where  the  claim 
sought  to  be  offset  is  acquired  after  the  act  of 
insolvency  is  far  otherwise,  for  the  rights  of 
the  parties  become  fixed  as  of  that  time,  and 
to  sustain  such  a  transfer  would  defeat  the  ob- 
ject of  these  provisions.  The  transaction  must 
necessarily  be  held  to  have  been  entered  into 
with  the  intention  to  produce  its  natural  re- 
sult, the  preventing  t)f  the  application  of  the 
insolvent's  assets  in  the  manner  presciibed." 
From  this  review  of  the  authorities,  I  think  it 
is  quite  apparent  that  tbe  decision  of  the  court 
at  special  term  allowing  the  set  off  in  this  case 
was  correct.  ITie  order  of  the  Appellate  Diri- 
Hon  should  therefore  be  rertrsed,  and  that  of  the 
special  term  affirmed,  with  costs. 

All  concur. 

Rehearing  denied  May  18,  1898. 


Louis  BLANCK.  Appt., 

V. 

Frank  X.  SADLIER,  Receiver,  etc.,  of  Cas- 
sidy  et  al.,  Respt. 

(153N.Y.561.) 

An  ondiflclosed  g^ld  elanae  in  &  mort- 
^stg^  subject  to  wbich  real  estate  Is  bouffbt  at 
auction  is  not  a  defect  in  title  wbich  will  enable 
the  purobaser  to  withdraw  from  his  oontraet, 
nor  will  a  contract  be  implied  on  tbe  part  of  tbe 
vendor  that  no  such  clause  existed,  a  breach  of 
wbich  will  entitle  the  purchaser  to  rescind  tbe 
contract  and  recover  his  deposit,  where  the  irov- 
ernment  has  pledged  its  faith  to  keep  aU  its 
funds  at  par,  and  the  terms  of  the  mortcrage  are 
such  that  there  is  no  probability  that  the  pohcy 
of  tbe  grovemment  will  be  changed  before  tbe 
mortgage  becomes  due. 

(Bartlett  and  HaiphU  J  J..  dUtenU 

Note.— As  to  contracts  for  payment  In  coin,  see 
note  to  Skinner  v.  8aota  Rosa  (OaL)  »  L.  R.  A.  S1& 
also  Dennis  v.  Moses  (Wash.)  ante^  90SL 


1897. 


Blanck  y.  Sadlier. 
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(October  5. 1897.) 

APPEAL  by  plaintiff  from  a  judgment  of 
tbe  Appellate  Division  of  tbe  Supreme 
Court,  First  Department,  affirming  a  judgment 
of  a  Trial  Term  for  New  York  County  in  favor 
of  defendant  in  an  action  brought  to  recover 
money  which  bad  been  deposited  as  part  per- 
formance of  a  contract  to  purchase  real  estate. 
Affirmed. 

Tbe  facts  are  stated  in  the  opinion. 

MeMTS.  Spink  A  Martin,  for  appellant: 

The  provisions  of  the  ternas  of  sale  must  be 
construed  most  strongly  against  the  defendant 
who  prepared  them. 

Pom.  Spec.  Perf.  §§  366-868;  Oihaon  v. 
DR»U,  2  Tounge  &  C.  Ch.  Cas.  542;  Greaves 
V.  WUrnn,  4  Jur.  N.  S.  271;  Dyke%  v.  Blake,  4 
Bing.  N.  C.  463;  Jones  v.  Edney,  8  Campb. 
2^5. 

The  purchaser  cannot  be  compelled  to  do 
anything  more  than,  or  to  take  something  dif- 
ferent from,  that  which  is  provided  hy  the 
clear  meaning  of  the  terms  of  sale.  He  is 
not  bound  to  take  upon  himself  any  risk  or 
trouble  not  contracted  for. 

Webster  v.  Kings  County  Trust  Co.  145  N. 
Y.  275;  Schmidt  v.  Reed,  132  N.  Y.  108;  Op 
penheinur  v.  Humphreys,  31  N.  Y.  S.  R.  622; 
Zorn  V.  McParland,  11  Misc.  555;  Smyth  v. 
Slurges,  108  N.  Y.  495. 

By  the  terms  of  the  contract  the  property 
was  to  be  conveyed  subject  to  a  ''lawful 
money"  morigf^e.  This  is  clear,  under  legal 
principles  of  interpretation.  It  is  also  the 
practical  construction  put  upon  it  by  the  de- 
fendant. 

Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y. 
400;  Juilliard  v.  Greenman,  110  U.  S.  421,  28 
L.  ed.  204;  Legal  Tender  Cases,  12  Wall.  457. 
28  L.  ed.  217;  U.  S.  Rev.  Stat.  5^§  3588-3590; 
Laws  of  45th  Cong.  chap.  20,  passed  Feb.  28. 
1878;  Laws  of  5l8t  Cong.  chap.  708,  passed 
Julv  14, 1890. 

There  is  nothing  in  the  case  from  which  an 
agreement  to  pay  in  gold  can  be  presumed. 

Maryland  v.  Baltimore  d  0.  B'  Co.  2i  Wall. 
105,  22  L.  ed.  713. 

The  statement  of  the  defendant  on  June  26. 
when  told  that  the  mortgage  was  payable  in 
gold  coin,  shows  that  his  understanding  of  the 
contract  was  the  same  as  that  claimed  by  the 
plaintiff. 

Such  practical  interpretation  by  the  parties 
must  control. 

Snyder  v.  Seaman,  2  App.  Div.  258,  and 
cases  cited. 

If  plaintiff  had  agreed  to  pay  part  in  cash 
and  give  mortgage  for  $16,000,  he  could  not 
have  been  compelled  to  execute  a  "gold"  mort- 

522. 

The  mortgage  in  fact  on  the  property  is  en- 
forceable  in  gold. 

Bronson  v.  Bodes,  7  Wall.  229,  19  L.  ed.  141; 
Trebilcock  v.  Wilson,  12  Wall.  687,  20  L.  ed. 
460. 

The  plaintiff  is  suing  for  money^  had  and  re- 
ceived, to  recover  back  money  paid  by  him  on 
a  consideration  which  has  failed. 

Green  v.  Green,  9  Cow.  50. 

The  defendant  does  not  ask  equitable  relief, 
40L.H.  A. 


'eahody  v.  Demy,  153  111.  657,  27  L.  R.  A. 


but  assumes  the  position  of  exacting  a  forfeit- 
ure. 

Oppenheimer  v.  Humphreys,  31  N.  Y.  S.  R. 
622;  Zorn  v.  McParland,  11  Misc.  565. 

It  is  now  too  late  for  the  defendant  to  seek 
specific  performance. 

Page  v.  McDonnell,  55  N.  Y.  803. 

The  courts  will  take  judicial  notice  of  all 
matters  of  public  history  affecting  the  whole 
people,  whether  they  be  events  relating  to  war 
or  peace. 

Swinnerton  v.  Columbian  Ins.  Co,  37  N.  Y. 
188,  93  Am.  Dec.  560. 

The  uncertainty  as  to  a  "gold"  standard  is  a 
matter  which  not  only  ought  to  be  generally 
known,  but  is  generally  known  throughout 
the  state,  and  above  all  within  New  York  dty, 
its  great  commercial  and  financial  center. 

PeopU  V.  Snyder,  41  N.  Y.  898;  Oliw  v. 
State,  86  Ala.  88,  4  L.  R.  A.  33,  note. 

Mr.  Henry  Tongue,  with  Messrs,  John- 
son A  Lamb,  for  respondent: 

The  defendant  here  is  an  officer  of  the  court. 
To  set  aside  a  sale  made  by  such  an  officer,  it 
is  necessary  to  establish  fraud  or  grave  mistake. 
Mere  technicalities  the  court  will  not  notice. 

Biggs  v.  Pursdl,  66  N.  Y.  198;  High,  Re- 
ceivers, 3d  ed.  §  191;  HackUy  v.  Draper,  60 
N.  Y.  88. 

The  mortgage  upon  the  property  was  as  de- 
scribed in  the  bill  of  sale. 

Trebilcock  v.  Wilson,  12  Wall.  687,  20  L.  ed. 
460. 

The  complaint  does  not  allege,  and  there  is 
no  evidence  of,  any  damage  by  reason  of  the 
mortgage  being  what  is  termed  a  gold  mort- 
gage. The  absence  of  proof  of  this  character 
is  fatal  to  the  plaintiff's  contention. 

Biggs  v.  Fursell,  66  N.  Y.  193. 74  N.  Y.  375; 
Wetmore  v.  Bruce,  118  N.  Y.  323;  Gould  v. 
Allen,  1  Wend.  182;  Thompson  v.  Gould,  16 
Abb.  Pr.  N.  S.  424. 

A  man  paying  the  mortgage  in  gold  value 
would  have  paid  just  the  amount  in  actual 
value  of  the  encumbrance  as  originally  made, 
and  the  mortgagor  would  receive  just  that 
amount. 

That  he  has  been  deprived  of  a  situation 
where  he  might  have  realized  a  speculative 
profit  is  the  foundation  of  his  claim.  Such 
profits  the  court  will  not  regard  unless  they 
are  distinctly  proved. 

GHffin  V.  Colver,  16  N.  Y.  489,  69  Am.  Dec. 
718;  Cassidy  v.  Le  Fevre,  45  N.  Y.  562;  Mess- 
more  V.  New  York  Shot  A  Lead  Co.  40  N.  Y. 
422;  Starbird  v.  Barrons,  38  N.  Y.  280; 
Rochester  Lantern  Co.  v.  Stiles  &  P.  Press  Co. 
135  N.  Y.  209. 

Where  prospective  loss  !s  claimed  there 
must  be  evidence  that  such  loss  will  result. 

Sedgw.  Damages,  8th  ed.  §  172. 

There  is  not  a  scintilla  of  proof  in  this  case 
that  the  plaintiff  made  any  mistake,  or  that  he 
did  not  know  that  this  mortgage  was  a  gold 
mortgage.    Therefore  he  can  have  no  relief. 

1  Story,  Eq.  Jur.  ^  152.  p.  166;  Lyman  v. 
Onited  'States  Ins.  Co.  2  Johns.  Ch.  630;  Gil- 
lespie V.  Moon,  2  Johns.  Ch.  585,  7  Am.  Dec. 
559;  Southard  Y.  Curley,  134  N.  Y.  148,  16  L. 
R.  A.  561;  Devereux  v.  Sun  Fire  Office,  51 
Hun.  151. 

The  court  should  apply  the  maxim  De 
minimis  non  curat  lex. 
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Corwithe  v.  Ormng,  31  Barb.  9;  Searles  v. 
Cronk,  38  How.  Pr.  820;  Crook  v.  Rindskopf, 
105  N.  Y.  476. 

The  principles  of  equity  are  available  by 
the  defendaot,  although  the  action  is  at  law. 

Sheehan  v.  Hamilton,  2  Keyes,  806;  Brown 
.  V.  Miles,  61  Hun,  453;  Phillips  v.  Gorham,  17 
N.  Y.  270;  Dobson  v.  Pearce,  12  N.  Y.  166,  62 
Am.  Dec.  162;  Orary  y.  Goodman,  12  N.  Y. 
266,  64  Am.  Dec.  506;  JSfew  York  C.  Ins.  Co,  v. 
National  Protection  Ins.  Co.  14  N.Y.  85;  Cxim- 
mings  v.  Morris,  25  N.  Y.  626;  McHenry  v. 
Hazard,  45  N.  Y.  580;  Satage  v.  Alien,  54  N. 
Y.  458;  Camlli  v.  4ife»,  57  N.  Y.  508;  Hop- 
pough  V.  Struble,  60  N.  Y.  430. 

The  plaintiff  had  constructive  notice  of  the 
terms  of  the  mortgage,  and  may  not  now  plead 
ignorance  of  its  provisions. 

Riggs  v.  Pursell,  66  N.  Y.  198;  Gilbert  v. 
Peteler,  38  N.  Y.  165;  Williamson  v.  Broion, 
15  N.  Y.  864;  Coicen  v.  Paddock,  48  N.  Y.  S. 
R.  342;  WiUiamson  v.  Brown,  16  N.  Y.  364. 

Andrews*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff,  on  June  6,  1895,  became  the 
purchaser  at  public  auction  of  premises  known 
as  No.  138  West  183d  street  in  the  city  of  New 
York,  for  the  sum  of  $19,700.  The  sale  was 
made  by  the  receiver  of  the  firm  of  Cassidy  & 
Adler,  under  the  order  of  the  court.  There 
was  at  the  time  of  the  sale  a  mortgage  on  the 
premises  for  $16,000,  dated  January  3,  1894, 
and  payable  January  80,  1899,  *in  gold  coin 
of  the  United  States  of  America,  of  the  pres> 
ent  standard  of  weight  and  fineness."  The 
sale  was  made  as  stated  in  the  conditions  of 
sale,  "subject  to  a  mortgage  of  $16,000,  to  be 
at  5  per  cent,  three  years  to  run ;"  and  there 
was  no  further  or  other  statement  or  represen- 
tation made  at  the  time  as  to  the  terms  or  char- 
acter of  the  mortgage.  The  conditions  of  sale 
further  provided  that  all  liens  and  encum- 
brances upon  the  premises  would  be  allowed 
out  of  the  purchase  money.  The  plaintiff,  at 
the  time  of  the  purchase,  paid  10  per  cent  of 
the  purchase  price  and  the  auctioneer's  and 
salesroom  fees,  as  required  by  the  terms  of 
sale.  Subsequently,  upon  the  examination  of 
the  title  by  his  counsel,  the  provision  in  the 
.  mortgage  requiring  payment  to  be  made  in 
gold  coin  was  discovered.  The  plaintiff,  at 
the  time  appointed  for  the  closini;  of  the  title, 
stated  the  fact  so  ascertained,  and  refused  to 
accept  the  conveyance  tendered  by  the  defend- 
ant, unless  he  would  procure  a  change  in  the 
mortgage  by  the  elimination  therefrom  of  the 
provision  requiring  its  payment  in  gold.  The 
defendant  refused  to  comply  with  such  re- 
quirement, and  stood  upon  the  validitv  of  the 
title  tendered  and  the  insuflSciency  of  the  ob- 
jection made  to  the  mortgage.  Thereupon  the 
plaintiff,  having  first  obtained  the  consent  of 
the  court,  brought  this  action  against  the  re- 
ceiver to  recover  back  the  10  per  cent  of  the 
purcha5;e  money  and  the  auctioneer's  and  sales- 
room fees  paid  on  the  sale,  and  also  the  ex- 
penses incurred  in  the  examination  of  title.  It 
seems  that  neither  the  plaintiff  nor  the  receiver, 
at  the  time  of  the  sale,  knew  that  the  mort- 

fige  contained  the    provision    in    question, 
here  was  no  proof  that  the  provision  for  the 
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payment  of  the  mortgage  in  gold  affected  the- 
salable  value  of  the  premises. 

The  sole  question  presented  by  this  record 
is  whether  the  plaintiff,  by  reason  of  the  pres- 
ence in  the  mortgage  of  this  provision,  was 
justified  in  refusing  to  accept  the  title,  and  be- 
came entitled  to  maintain  this  a<Mion.  The 
general  rule  is  well  settled  that  a  vendor,  under 
an  executory  contract  for  the  sale  of  land,  un- 
less exempted  by  the  terms  or  nature  of  the 
contract,  is  bound  to  convey  a  good  title  free 
from  any  essential  defect;  and  the  purchaser 
cannot  be  compelled  to  accept  a  conveyance  of 
property  differing  from  the  contract  in  any 
material  particular.  The  obligation  of  the 
vendor  to  convey  a  good  title  exists,  independ- 
ently of  any  express  undertaking  in  the  con- 
tract. W here  not  expressed ,  it  is  i m plied  from 
the  nature  of  the  transaction.  And,  although 
the  title  tendered  may  in  fact  be  good,  yet  if  it 
is  subject  to  reasonable  doubt,  depending  upon 
the  ascertainment  of  some  material  fact  ex- 
trinsic to  the  record  title,  to  be  found  by  a  jury 
when  the  question  arises,  the  purchaser,  in 
general,  will  not  -be  required  to  complete  the 
purchase,  for  he  is  entitled  to  a  title  not  only 

§ood  in  fact,  but  marketable.  BunteU  i. 
aekson,  9  N.  Y.  535;  Fleming  v.  Bttmham, 
100  N.  Y.  1;  Moore  v.  WiUiams,  115  N.  Y, 
586.  5  L.  R.  A.  654;  Leake.  Contr.  p.  831. 
Where  the  vendor  refuses  to  perform  his  con- 
tract, or  is  unable  to  do  so  by  reason  of  some 
defect  in  the  title  affecting  the  substance  of  the 
thing  contracted  for,  or  where  the  contract  was 
induct  by  fraud  or  misrepresentation,  the 
vendee  may  treat  the  contract  as  rescinded,, 
and  recover  back  any  deposit  made  on  account 
of  the  purchase  money  and  the  necessary  ex- 
penses to  which  he  has  been  put  preliminarily 
to  the  completion  of  the  contract  on  his  part 
Lawrence  v.  Taylor,  5  Hill,  114;  Grates  v. 
White,  87  N.  Y.  468;  Leake,  Contr.  107, 107a 
The  action  brought  by  the  vendee  in  the 
pr<^sent  case  procewis  on  the  theory  that,  by 
the  contract  of  sale,  the  mortgage  subject  to 
which  he  purchased  was  to  be  a  mortgage  pay- 
able in  any  lawful  currency,  and  that  the  pro- 
vision therein  which  required  its  payment  in 
gold  coin  was  not  the  encumbrance  described 
in  the  conditions  of  sale,  and  that  he  was  not 
bound  to  accept  the  conveyance  tendered  by 
the  defendant  unless  he  procured  the  mortgage 
to  be  reformed  in  this  respect.  Whether  this 
action  is  regarded  as  an  action  based  on  a  re- 
scission of  the  contract  by  the  plaintiff  for  the 
default  of  the  defendant  in  performing  the 
contract,  or  as  an  action  for  damages  for  it& 
breach,  it  is  plain  that  in  either  aspect  it  is  a 
fundamental  condition  to  its  maintenance  that 
the  plaintiff  should  establish  that  there  was 
an  undertaking  by  the  defendant,  based  upon 
contract,  or  upon  a  representation  equivalent 
to  a  contract,  that  the  mortgage  subject  to 
which  the  plaintiff  purchased  was  payable 
generally,  and  could  be  discharged  by  payment 
m  any  legal  currency.  We  think  there  was 
no  such  contract  or  representation.  It  is  not 
claimed  that  there  was  any  representation  as 
to  the  terms  of  the  mortgage,  outside  of  the 
conditions  of  sale.  The  amount  of  the  mort- 
gage was  stated,  the  rate  of  interest,  and  the 
time  it  was  to  run.    It  made  no  reference  to 
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the  medium  of  payment.  Obviously,  there- 
fore, if  there  was  any  contract  thai  it  was  pay- 
able generally  in  any  lawful  money,  and  not 
in  gold  coin  only,  it  was  an  implied,  as  distin- 
guished from  an  express,  contract.  If  such 
implication  existed  in  this  case  it  was  an  un- 
expressed term  which  the  law  reads  into  the 
contract  to  effectuate  the  actual,  though  unex- 
pressed, agreement  of  the  parties.  Implied 
contracts  are  familiar  to  the  law.  The  court, 
as  has  been  said,  will  imply  such  a  contract 
whenever  there  is  something  not  expressed 
which  it  is  clear  to  all  men  of  "ordinary  intelli- 
gence and  knowledge  of  business  must  either 
have  been  latent  in,  or  palpably  present  to,  the 
minds  of  both  parties  when  the  contract  was 
made.  Brett,  J.,  Thorn  v.  London,  L.  R.  10 
IBxch.  123.  The  case  of  the  implication  of  a 
contract  to  give  a  good  title  in  contracts  for 
the  sale  of  land  is  an  illustration  of  the  appli- 
•cation  of  this  principle.  So,  on  principles 
of  natural  justice  or  to  overreach  covin  or 
fraud,  courts  often  force  upon  a  wrongdoer 
the  implication  of  a  contract,  although  none 
existed  in  fact. 

In  this  case  the  land  was  the  subject  of  sale, 
and  not  the  mortgage.  The  purchaser  was 
notified  of  the  existence  of  the  mortgage  and 
its  amount.  He  made  no  inquiry  as  to  whether 
it  contained  any  special  terms.  He  purchased 
subject  to  this  encumbrance,  entering  into  no 
personal  obligation  for  its  payment.  The  pro- 
Tision  in  this  mortgage,  that  it  should  be  paid 
in  gold  coin,  although  not  present  in  most 
mortgages,  was  not  unusual  or  infrequent. 
Such  a  provision  is  found  in  many  corporate 
mortgages,  and  in  mortgages  taken  by  savings 
and  other  institutions.  It  was  an  important 
provision  at  a  time  when  treasury  notes  or  le- 
gal tenders  were  not  convertible  into  coin.  Law 
of  Utiited  States,  February  25,  1862;  Branson 
▼.  nodes,  7  Wall.  229,  19  L.  ed.  141.  Now, 
under  the  laws  of  the  United  States  the  paper 
currency  of  the  government  and  silver  coins 
are  exchangeable  at  the  treasury  for  gold  coin 
at  their  nominal  amount;  and,  as  shown  in 
the  opinion  of  Judee  Ingraham,  the  faith  of 
the  government  of  the  United  States  is  pledged 
by  solemn  and  repeated  declarations  by  Con- 
gress and  the  various  departments  of  govern- 
ment to  maintain  the  parity  of  all  the  currency 
issued  by  the  government.  The  only  hazard 
which  the  plaintiff  would  assume  in  taking  the 
premises  subject  to  the  mortgage  in  question, 
beyond  what  would  exist  if  the  mortgage  was 
payable  without  specification  of  the  medium 
of  payment,  is  the  contingency  that  the  United 
States  government  would  violate  its  plighted 
faith,  and,  within  the  three  years  which  the 
mortgage  has  to  run.  refuse  to  redeem  iu  obli- 
gations in  gold.  We  think  this  possibility  is 
quite  too  remote  to  justify  the  assumption  that 
the  contract  was  made  in  reference  to  the 
mortgage  being  payable  generally  in  lawful 
currency,  and  not  in  a  particular  kind  of  law- 
ful money.  Special  clauses  in  mortgages  are 
not  infrequent.  They  sometimes  contain  what 
is  known  as  the  "insurance  clause,"  or  a  clause 
making  the  whole  mortgage  due  after  a  speci- 
fied default,  and  other  special  terms  are  some- 
times inserted.  It  would  not,  we  conceive,  -be 
a  valid  ground  of  objection  on  the  part  of  a 
purchaser  of  land  subject  to  a  specific  mort- 
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gage,  wherein  the  contract  did  not  set  out  such 
special  clauses,  that  they  were  not  disclosed  at 
the  time  the  contract  was  made,  if  there  was 
no  deceit  or  misrepresentation.  The  contract 
here  is  sought  to  be  avoided,  not  by  reason  of 
any  fraud  or  misrepresentation,  nor  by  reason 
of  any  variation  in  the  subject  of  the  sale 
from  the  description  in  the  contract,  but  by 
reason  of  an  incident  connected  with  an  en- 
cumbrance on  the  property,  as  to  which  the 
contract  was  silent,  which,  so  far  as  appears, 
did  not  affect  the  value  of  the  property  or  in- 
fluence the  purchaser  in  making  his  bid,  and 
which  we  cannot  assume,  in  view  of  the  fact 
that  the  government  is  pledged  to  maintain  the 
parity  and  the  equal  exchangeable  value  of 
treasury  notes  ana  silver  and  gold  coin,  will 
impose  upon  the  plaintiff,  in  case  the  contract 
is  completed,  any  additional  burden.  The  law 
will  not  imply  a,  contract,  under  such  circum- 
stances, that  the'mortgage  was  payable  gener- 
ally in  any  lawful  currency,  since  whether  it 
was  or  not  cannot  be  supposed  to  have  been  a 
material  circumstance  entering  into  the  sub- 
stance of  the  transaction,  or  an  efiScient  ele- 
ment in  inducing  the  contract. 

27ie  judgment  should  therefore  be  affirmed. 

O'Brien,  Martin*  and  V»nn»  JJ.,  con- 
cur with  Andrews*  Ch.  J.,  for  affirmance. 
Haig^ht,  J.,  concurs  with  Bartlett,  J.,  for 
reversal. 
•  Gray*  J.,  absent. 

Bartlett*  J.,  dissenting: 

I  am  for  reversal.  Presiding  Justice  Van 
Brunt,  in  his  dissenting  memorandum  below, 
said:  "When  I  contract  to  pay  for  property  I 
may  pay  in  any  legal  tender;  when  I  take  sub- 
ject to  an  obligation,  I  may  assume  that  I  can 
discharge  it  in  any  kind  of  legal  tender."  In 
my  judgment,  this  quotation  contains  the  law 
of  the  case  clearly  and  briefly  stated.  This 
was  a  sale  at  the  Real  Estate  Exchange  in  the 
city  of  New  York,  under  terms  of  sale  which 
provided:  "The  property  is  sold  by  a  good 
title  in  fee  simple,  .  .  .  subject  to  a  mort- 
gage of  $16,000,  to  be  at  5  per  cent,  three 
years  to  run."  These  sales  are  attended  by  a 
large  number  of  bidders,  and  the  purchaser  is 
given  ample  time  to  search  the  title  after  the 
property  is  sold.  In  this  case,  by  the  terms 
the  sale  was  made  June  6,  1895,  and  the  deed 
was  to  be  delivered  and  balance  of  purchase 
money  paid  July  2,  1895.  The  bidders  rely 
upon  the  terms  of  sale,  and  no  search  of  the 
title  is  ever  made  until  the  property  is  pur- 
chased. If  it  was  the  intention  to  sell  this 
property  subject  to  a  mortgage  not  payable  in 
legal  tender,  it  should  have  t)een  so  stated  in 
the  terms  of  sale.  Any  other  rule  will  com- 
pel bidders  to  search  titles  for  the  terms  of  en- 
cumbrances before  they  can  safely  bid  at  the 
exchange.  The  mere  statement  of  this  propo- 
sition, which  will  compel  hundreds  of  bidders 
at  the  exchange  to  examine  titles  they  may 
never  purchase,  shows  how  unwise  and  incon- 
venient is  the  rule  that  is  sought  to  be  estab- 
lished in  this  case.  In  the  legal  tender  case  of 
Juilliard  v.  Oreenman,  110  U.  S.  421.  28  L.  ed. 
204,  the  Supreme  Court  of  the  United  States 
laid  down  the  rule  (p.  449,  110  U.  S.,  and 
p.  215,  28  L.  ed.)  that  a  contract  to  pay  a  cer- 
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tain  sum  io  money,  without  any  stipulation  as 
to  the  kind  of  money  in  which  it  shall  be  paid, 
may  always  be  satisfied  by  payment  of  that 
sum  in  any  currency  which  is  lawful  money 
at  the  place  and  time  at  which  payment  is  to 
be  made.  The  plaintiff  in  the  case  at  bar,  on 
consulting  the  terms  of  sale,  found  that  the 
properly  was  "subject  to  a  mortgage  of  $16,- 
000,  to  be  at  5  per  cent,  three  years  to  run." 
He  had  the  right  to  assume,  in  the  absence  of 
a  statement  to  the  contrnry,  that  the  mortgage 
was  payable  in  whatever  should  be  legal  ten- 
der at  the  time  of  payment,  whether  it  might 
be  gold,  silver,  greenbacks,  or  treasury  notes. 
If  this  general  right  was  curtailed  by  the  stip- 
ulations of  the  contract,  the  terms  of  sale 
should  have  so  stated,  in  order  to  have  put 
bidders  upon  their  guard.  This  plaintiff  is 
not  seeking  to  recover  damages.  He  rests 
upon  the  presumption  that  all  contracts  are 
payable  in  legal  teoder,  unless  the  contrary  is 
made  to  appear;  and,  as  the  terms  of  sale  were 
silent  as  to  this  important  point,  he  disaffirms 
the  contract  of  sale,  and  asks  to  have  restored 
to  him  what  he  paid  at  the  time  of  the  sale.  I 
think  he  is  entitled  to  recover. 


John  F.  BAXTER,  Respt., 

Charles  E.  McDONNELL,  Appt 
(166  N.  Y.  88.) 

1.  A  complaint  alleging  an  Implied 
liability  of  a  bishop  of  the  Roman  Catholic 
church  to  a  priest  under  the  rules  and  resrula- 
tlons  of  the  church,  without  allegloflr  any  ex- 
press agreement  to  that  effect,  or  anything  to 
show  the  nature  of  the  church  or  its  civil  rights, 
power,  or  capacity,  or  whether  it  is  a  corpora- 
tion, a  voluntary  association,  or  a  mere  name 
adopted  by  the  pleader  for  some  purpose  undls- ' 
closed,— does  not  state  a  cause  of  action. 

8*  Judicial  notice  of  the  nature  and 
powers  of  the  Holy  Roman  Catholic 
Churchy  BO  far  as  its  civil  rights  and  duties  are 
concerned,  will  not  t>e  taken  without  any  aver- 
ment or  proof  upon  the  subject. 

8.  A  bishop  of  the  Roman  Catholic 
Church  cannot  be  held  liable  on  the  ooo- 
tracta  of  his  predecessor.  In  the  absence  of  an 
express  agreement. 

4.  The  same  evidence  is  required  to 
constitute  a  "church  trust***  and  to  bind 
a  bishop  as  trustee  thereof,  as  would  be  required 
m  the  case  of  a  layman  alleged  to  be  a  trustee 
under  like  circumstances. 

5.  A  receipt  of  trust  property  by  a 
bishop  of  the  Roman  Catholic  Church  as  trus- 
tee does  not  make  him  liable  on  the  contracts  of 
his  predecessor. 

6*   A  receipt  oftrust  property  as  trustee 

constitutes  no  consideration  for  an  Individual 
promise  to  pay  an  obligation  of  a  predecessor  as 
trustee. 
7.  A  bishop  is  not  the  employer  of  a 
priest  of  the  Roman  Catholic  Church,  although 
he  has  power  to  assign  priests  to  duty,  and  is  not 

Note.— The  question  of  liability  for  the  salary 
of  a  pastor  is  the  subject  of  a  rwtt  to  First  Presby. 
Church  V.  Myers  (Okla.)  38  L.  R.  A.  687. 
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personally  liable  under  the  laws  of  the  church, 
in  the  absence  of  any  express  promise,  to  pay  the 
priest  for  his  services  to  the  church. 

8.  An  answer  i^  not  demurrable  when  the 
complaint  is  defective. 

Per  Haight,  J, 

9.  The  validity  of  a  defense  demurred 
to  may  be  considered  notwithstanding  de- 
fects in  the  complaint,  when  the  question  ia  cer- 
tified for  review  to  the  court  of  appeals,  under 
Code  Civ.  Proc.  9 190,  subd.  2,  and  the  defendant 
has  waived  the  defects  in  the  complaint  by 
omitting  to  call  attention  to  them  or  to  have  any 
questions  with  reference  thereto  certified. 

10.  The  decision  of  an  eecletriasttcal 
tribunal  ooncemiog  the  rights,  duties,  and  ob- 
ligations of  a  priest  or  minister  of  the  church 
who  has  submitted  the  controversy  to  It  for  de- 
cision is  a  bar  to  a  subsequent  action  by  him  in 
a  civil  court. 

(March  1, 1808.) 

APPEAL  by  defendant  by  permission,  and 
to  determine  certified  questions,  from  a 
judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Second  Department,  affirming 
a  judgment  of  a  Special  Term  for  Kings 
County  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  payment  of  salary  alleged 
to  be  due  to  plaintiff  as  a  priest.     Reverted. 

The  facts  are  stated  in  the  opinions. 

Messrs,  Henry  C.  M.  luf^aham  and 
Joseph  E.  Owens*  for  appellant: 

If  the  allegations  demurred  to  set  forth  a 
defense  to  either  of  the  two  causes  of  action 
alleged  by  the  plaintiff,  the  demurrer  should 
be  overruled. 

Bale  V.  Omaha  Nat.  Bank,  49  N.  Y.  637; 
Henderson  v.  Commercial  Adtertiger  Asto.  46 
Hun,  504,  Affirmed,  HI  N.  Y.  685;  W^eiierY, 
Connecticut  Mut.  L.  Ins.  Co,  82  N.  Y.  543,  87 
Am.  Rep.  594;  BoyU  ▼.  Brooklyn,  71  N.  Y.  1; 
6  Enc.  of  PI.  &  Pr.  p.  801. 

The  fact  that  plaintiff  is  suing  for  a  pastor's 
salary  while  acting  as  chaplain,  claiming  that 
such  salary  is  more  than  the  salary  paid  him, 
does  not  introduce  any  conflicting  claim  to 
church  property  or  funds,  or  to  the  use  of 
them,  or  introduce  a  question  of  civil  rights. 

1  Bacon,  Ben.  Soc.  §  77. 

The  admissions  which  flow  from  the  plain- 
tiff's demurrer  are  conclusive  against  the 
plaintiff,  even  though,  as  matter  of  fact,  the 
defendant  is  in  error  as  to  the  allegations  con- 
stituting his  third  separate  and  affirmative 
defense. 

Milliken  v.  Western  V.  TeUg.  Co.  110  N.  Y. 
408. 1  L.  K  A.  281;  Arrow  S.  8.  Co.  v.  BennOt, 
73  Hun,  81. 

The  demurrer,  as  matter  of  law,  admits  all 
the  allegations  of  the  pleading  demurred  to,, 
and  such  pleading  will  be  held  to  state  all  facts 
that  can  be  implied  from  the  allegations  by 
reasonable  and  fair  intendment;  and  facts  so 
impliedly  averred  are  traversable  in  the  same 
manner  as  though  directlv  stated. 

Sage  v.  Culver,  147  iJ.  Y.  241,  and  case* 
cited;  ZeUey  v.  Farmers^  Loan  d:  T.  C».  189 
N.  Y.  461;  ComweU  v.  Clement,  87  Hun,  60; 
ifoWtf  V.  Garrison,  88  N.  Y.  14. 

Parties  may  in  many  ways  bind  themselvea 
by  their  admissions  and  stipulations. 
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Embury  v.  Conner,  3  N.  Y.  511, 53  Am.  Dec.  | 
825;  Baird  v.  Hew  York,  74  N.  Y.  382;  Ee 
Hew  York,  L.  db  W.  R  Co.  98  N.  Y.  447;  Foley 
V.  Boyai  Areanvm,  151  N.  Y.  196;  Brady  v. 
HaUy,  151  N.  Y.  258;  Rood  v.  Railway  Pass, 
d  FreigJU  Conductors  Mut.  Ben.  Asso,  31  Fed. 
Rep.  62;  Hembeau  v.  Great  Camp  K.  of  M,  101 
Mich.  161;  Vfatson  v.  Jones,  13  Wall.  679,  20 
L.  ed.  666. 

Tbe  cbureb  court  having  passed  upon  the 
question  of  church  law  as  to  tbe  individual 
liability  of  tbe  defendant  to  pay  the  salary  of 
a  priest,  adversely  to  the  plainti£F,  the  allega- 
tion of  fraud  found  in  the  plaintiff's  first  cause 
of  action  is  Immaterial,  and  such  judgment, 
being  upon  a  question  of  church  law,  is  con- 
clusive upon  a  civil  court. 

Connitt  v.  Reformed  Frot.  Dutch  Church,  54 
N.  Y.  551;  8t  James  CJiureh  v.  Huntington, 
82  Hun,  125;  Walker  v.  Wainwright,  16  Barb. 
486;  Union  Church  v.  Banders,  I  Houst.  (Del.) 
100.  63  Am.  Dec.  187;  Cliase  v.  Cheney,  58  111. 
527;  McGuire  v.  6Y.  Patricies  Cathedral,  54 
Hun,  207;  Tuigg  v.  Sheehan,  101  Pa.  368,  47 
Am.  Rep.  727:  Rose  v.  Vertin,  46  Mich.  457. 
41  Am.  Rep.  174;  Stack  v.  O^Hara,  98  Pa.  213; 
Moseman  v.  Heitshousen,  50  Neb.  420. 

If  it  should  be  held  that  the  defendant  was 
responsible  for  the  plaintiff's  salanr  from  the 
time  of  his  installation  to  the  end  of  the  plain- 
tiff's pastorate,  the  complaint  shows  that  plain- 
tiff has  received  $1,500  on  account  of  his  claim 
for  salary,  which  is  much  more  than  tbe 
amount  of  his  salary  for  these  ten  months, 
and,  Inasmuch  as  the  plaintiff  does  not  say 
from  whom  he  received  the  $1,500,  it  must  be 
held  that  he  received  it  from  the  party  against 
whom  he  makes  his  claim  for  salary. 

Clark  V.  Dillon,  97  N.  Y.  370. 

Trustees  have  no  power  to  bind  the  trust 
estate  by  any  executory  contract 

Stanton  v.  King,  8  Hun.  4,  Affirmed,  69  N. 
Y.  609;  Austin  v.  Munro,  47  N.  Y.  860;  Fer- 
Hn  V.  Myrick,  41  N.  Y.  815;  Schmittler  v, 
Simon,  101  N.  Y.  554.  54  Am.  Rep.  787;  New 
V.  Hicoll,  12  Hun,  481.  78  N.  Y.  127;  Blewitt 
V.  Olin,  13  N.  Y.  S.  R.  76;  aark  v.  DiUon,  97 
N.  Y.  370. 

When  the  vital  question  is  whether  the  com- 
plaint is  sufficient,  the  prayer  must  show  the 
nature  of  the  action. 

Swart  Y.  Boughton,  35  Hun,  281;  B^on  v. 
Gircan,  29  Hun,  422;  Fisher  v.  Charter  Oak 
L.  Ins.  Co.  67  How.  Pr.  191 ;  Alexander  v.  Katie, 
63  How.  Pr.  262;  Kelly  v.  Dawning,  42 
N.  Y.  71. 

Mr.  L.  J.  Morriaon,  for  respondent: 

Defendant's  predecessor  in  the  bishopric  was 
personally  liable  to  plaintiff  as  employer  under 
an  express  contract. 

Where  services  are  performed  at  the  request 
of  another,  the  law  implies  a  promise  to  pay, 
on  the  part  of  the  person  requesting  perform- 
ance. 

WiUiams  v.  Hutchinson,  3  N.  Y.  312. 53  Am. 
Dec.  301;  Wood,  Mast.  &  8.  §  67;  1  Parsons. 
Contr.  446. 

As  the  employment  of  plaintiff  was  pursuant 
to  the  constitution,  rules,  regulations,  and 
ordinances  of  the  church,  they  necessarily 
bound  both  plaintiff  and  the  bishop  in  so  far 
as  they  established  contractual  relations,  as  un- 
der similar  conditions  the  courts  have  held 
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that  the  by-laws  of  the  association  made  under 
authority  of  the  constitution  have  this  effect. 

Kent  V.  Quicksilver  Min.  Co.  78  N.  Y.  159; 
Flint  V.  Pierce,  99  Mass.  68,  96  Am.  Dec.  691;. 
Cummings  v.  Webster,  43  Me.  198. 

The  title  to  tbe  church  property  is  vested  in 
the  bishop  individuallv,  upon  the  trust  and 
confidence  that  he  will  apply  it  for  the  pur- 
pose intended,  and  the  acceptance  of  the  prop- 
erty by  the  appellant  with  the  knowledge  of 
its  character  constitutes  an  agreement  on  hia 
part  that  he  will  use  it  for  the  purposes  in- 
tended. 

1  Perrv.  Tr.  §  95;  Baldwin  v.  Humphrey,, 
44  N.  Y.  609;  Ryan  v.  Dox,  34  N.  Y.  807.  90 
Am.  Dec.  696;  Despard  v.  Walbridge,  15  N.  Y. 
874;  Wood  v.RebeM  N.Y.414.  48  Am.Rep.640. 

The  appellant  occupies  the  same  position 
logically  and  equitably  aa  that  of  a  devisee  or 
legatee  charged  with  certain  payments,  who 
becomes  personally  bound  by  accepting  the 
devise  or  legacy. 

Gridley  v.  Gridley,  24  N.  Y.  180;  Taylor  v. 
Dodd,  58  N.  Y.  885;  Brown  v.  Knapp,  79  N. 
Y.  186;  Etter  v.  Greenawalt,  98  Fa.  422r 
Dodge  v.  Manning,  1  N.  Y.  298. 

In  determining  the  adequacv  of  a  considera- 
tion the  extent  or  benefit  derivable  therefrom 
is  not  considered;  a  value,  however  small  or 
nominal,  if  given  or  stipulated  in  good  faith, 
is  sufficient  to  support  an  action. 

Hubbard  v.  Coolidge,  1  Met.  84;  Hind  v. 
Holdship,  2  Watts,  104,  26  Am.  Dec.  107; 
Handle  v.  Harris,  6  Yerg.  508;  Kidder  v. 
Chamberlin,  41  Vt.  62;  Lawrence  Y.McCaimont, 
2  How.  426.  11  L.  ed.  326;  Folletl  v.  Rose, 
8  McLean,  832;  Stewart  v.  State,  Riggin,  2 
Harr.  &  G.  114;  Brachan  v.  Griffin,  3  Call 
(Va.)  484. 

The  transfer  of  the  property  to  the  appel- 
lant was  a  ffood  consideration  for  his  promise 
to  pay  the  debts  of  the  deceased  contracted 
with  respect  to  the  property  transferred. 

Austin  V.  Munro,  47  N;  Y.  360;  Daf>is  v. 
Sto^^,  58  N.  Y.  478. 

All  of  this  property  has  been  transferred 
and  handed  over  to  the  appellant  upon  hia 
agreement  to  discharge  the  liabilities  of  tbe 
testator  incurred  in  respect  thereto.  As  tbe 
property  transferred  to  appellant  was  the  fund 
out  of  which  a  court  of  equity  in  marshaling 
the  assets  and  liabilities  of  the  deceased  bish- 
op's estate  would  have  decreed  the  payment  to 
respondent,  the  liability  assumed  by  appellant 
accords  with  the  equities  {Gifford  v.  Corrigan, 
117  N.  Y.  258,  6  L.  R.  A  610),  and  the  trans- 
fer of  tbe  property  in  advance  of  tbe  settle- 
ment of  the  estate  is  a  good  consideration  for 
the  promise  of  tbe  appellant. 

Oakley  v.  Doorman,  21  Wend.  588;  Harlan 
V.  Harlan,  20  Pa.  303;  Clark  v.  Gaylord,  24 
Conn.  484;  PoweU  v.  Brown,  8  Johns.  100; 
Lawrence  v.  Fox,  20  N.  Y.  268;  Chitty,  Contr. 
8d  Am.  ed.  p.  29;  Todd  v.  Weber,  95  N.  Y. 
181,  47  Am.  Rep.  20;  Van  Loan  v.  Farmers'^ 
Mut.  F.  Ins.  Asso.  90  N.  Y.  280;  First  Nat. 
Bank  v.  Chalmers,  144  N.  Y.  482. 

If  this  church  property  is  to  be  treated  as 
a  part  of  tbe  decedent's  general  estate  for  tbe 
purposes  of  administration,  the  executor,  by 
voluntarily  handing  over  the  personal  property 
bequeathed  before  duly  ascertaining  and  pay- 
ing debts,  assumed  a  personal  risk. 
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The  general  rule  is,  where  an  executor  vol- 
unteers to  pay  the  whole  or  any  portion  of  a 
legacy,  and  it  subsequently  turns  out  that  the 
assets  are  not  sufficient  to  justify  a  payment  to 
that  extent,  the  loss  must  fall  on  him,  and  he 
cannot  compel  the  legatee  to  refund. 

Redfield's  Sur.  Practice,  p.  682;  Be  Under- 
Mil,  117  N.  Y.  471. 

Therefore  the  agreement  of  the  appellant  to 
pay  the  debts  contracted  by  his  predecessor  in 
respect  to  the  property  bequeathed  was  based 
upon  a  valuable  consideration  within  the  rule 
as  laid  down  by  this  and  other  courts. 

Sands  v.  Crookei  46  N.  Y.  564;  Cary  v. 
White,  52  N.  Y.  138:  Weaver  v.  Barden,  49 
1^.  Y.  286;  Chryder  v.  Renois,  43  N.  Y.  209; 
•Cardell  v.  Hicks,  87  Barb.  458;  Pond  v.  Siark^ 
weather,  99  N.  Y.  411;  Beekwith  v.  Braekeii, 

97  N.  Y.  52;  Morehouse  v.  Second  Nat,  Bank, 

98  N.  Y.  508;  Todd  v.  Weher,  95  N.  Y.  181,  47 
Am.  Rep.  20;  Dunham  v.  Oriswold,  100  N. 
Y.  224;  Traders*  Bank  v.  Bradner,  48  Barb. 
379;  Br(mn  v.  Leatitt,  31  N.  Y.  118;  Leonard 
T.  DuMn,  94  Pa.  218;  Austyn  v.  M*Lvre,  4 
Ball.  227,  1  L.  ed.  811;  Snow  v.  Hix,  54  Vt. 
478;   Oove  v.  Newton,   58  N.  H.  859;  Hall  v. 

Weare,  92  U.  8.  728,  23  L.  ed.  500;  Harmon  v. 
Adams,  120  U.  8.  368,  80  L.  ed.  683;  Rogers  v. 
Union  Stone  Co.  184  Mass.  31;  Washburney. 
Pintsch,  17  Fed.  Rep.  582;  Ware  v.  Morgan, 
67  Ala.  461 ;  Hotot  v.  Taggart,  188  Mass.  284; 
Memphis  v.  Brown,  20  Wall.  289,  22  L.  ed. 
264;  Sinclair  v.  Redington,  58  N.  H.  864; 
Planteri^  Bank  v.  i/nwwi  J9aw*,  16  Wall  483, 
21  L.  ed  478;  Dawson  v.  Beall,  68  Ga.  828; 
Ring  v.  Z^%,  10  Mo.  App.  411;  Wharton  v. 
Anderson,  28  Minn.  801;  Zi«fe  v.  Allen,  56 
Tex.  138;  Flannagan  v.  Kilcome,  58  N,  H. 
448. 

Treating  the  church  property  as  a  part  of  the 
general  estate  of  the  deceased  bishop  ap- 
plicable to  the  payment  of  his  debts,  the  ex- 
ecutor of  the  estate  assumed  a  risk  or  liability 
in  parting  with  it  before  the  debts  had  been 
paid,  which  is  a  sufficient  consideration  to  sup- 
port the  promise  of  the  appellant  to  pay  cer- 
tain debts  existing  against  the  estate. 

Hannigan  v.  Allen,  127  N.  Y.  689;  Arnold 
V.  Nichols,  64  N.  Y.  117;  Dingeldein  v.  Third 
Ate,  R.  Co.  37  N.  Y.  575;  Kingsbury  v.  Earle, 
27  Hun.  141;  Snell  v.  Ives,  85  111.  279. 

It  is  immaterial  whether  the  promisee  is  the 
estate  of  the  late  bishop  or  the  church,  if  the 
appellant  as  promisor  was  in  receipt  of  any 
consideration  for  the  promise  made  by  him 
{Coster  V.  Albany,  48  N.  Y.  399).  It  is  the 
agreement  made  for  the  benefit  of  respondent 
as  a  third  party  which  gives  the  right  of 
recovery. 

Lawrence  v.  Fox,  20  N.  Y.  268. 

An  individual  who  enters  a  partnership,  or 
succeeds  to  the  business  of  a  sole  trader,  may 
make  himself  liable  for  debts  which  accrued 
prior  to  his  becoming  a  partner  or  succeeding  to 
the  business  of  a  sole  trader. 

Hall  V.  Herter  Bros,  83  Hun.  19;  Hannigan 
V.  Allen,  127  N.  Y.  639:  Dingeldein  v.  TJiird 
Ave.  R,  Co.  37  N.  Y.  575. 

The  question  for  this  court  to  determine  is 
whether,  assuming  all  the  facts  alleged  to  be 
true,  enough  has  been  well  stated  to  constitute 
any  cause  of  action. 

Sage  v.  Culver,  147  N.  Y.  241. 
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The  duties  performed  by  respondent  were 

gerformed  for  the  benefit  of  the  church,  and 
ence  appellant's  agreement,  on  accepting  the 
church  property,  to  pay  debts  and  liabilities 
incurred  by  his  predecessor  "in  behalf  of  the 
church,"  was  bv  its  terms  an  agreement  to  |»y 
the  debts  existing  in  favor  of  respondent,  in- 
curred partly  by  his  predecessor  and  partly  by 
appellant  in  continuing  to  accept  respondent's 
services  after  the  death  of  the  former  bishop. 

Coster  V.  Albany,  48  N.  Y.  899. 

If  either  cause  of  action  set  forth  in  the 
complaint  contains  facts  sufficient  to  entitle 
respondent  to  recover,  then  the  respondent  is 
in  a  position  to  have  his  issue  of  law  deter- 
mined upon  his  demurrer  to  the  separate  de- 
fense pleaded  by  appellant. 

Wheeler  v.  Omnecticut  Mut.  L,  Ins,  Co,  82 
N.  Y.  548;  Boyle  v.  Brooklyn,  71  N.  Y.  1. 

No  judgment  of  any  court  not  existing  un- 
der governmental  sanction  can,  propno  ti- 
gore,  be  binding  where  its  decision  pturports 
to  be  an  adjudication  of  property  rights 
simply. 

Const,  art.  6,  §  19;  People,  Towntend,  v.  Pot- 
Ur,  90  N.  Y.  68;  Dunston  v.  Higgins,  188  N. 
Y.  76.  20  L.  R.  A.  668;  8  Bl.  Com.  23;  HobaH 
V.  Hobart,  45  Iowa,  501;  Glass  v.  Tlu  Betseg, 
8  Dall.  8,  1  L;  ed.  486. 

Nor  can  consent  of  parties  confer  jurisdic- 
tion. 

Coffin  v.  Tracy,  8  Cai.  129;  Dudley  v.  May- 
heiD,  8  N.  Y.  9, 

The  contention  that  there  is  in  any  way  a 
question  of  cbarch  law  involved  ia  not  borne 
out  by  the  record. 

The  burden,  of  course,  is  upon  respondent 
to  prove  the  existence  of  those  rules  aa  pleaded, 
and  also  to  establish  the  fact  that  his  agree- 
ment was  made  with  reference  thereto. 

State  V.  Overton,  24  N.  J.  L.  440,  61  Am. 
Dec.  671;  C<m.  v.  W<yrcesier,  8  Pick.  462. 

The  authority  of  an  organization,  church  or 
otherwise,  to  take  action  which  affects  the 
rights  of  its  members,  must  be  pursuant  to 
some  by-law  or  rule  reasonable  in  charac- 
ter, not  opposed  to  the  law  of  the  land,  and 
piissed  or  assented  to  by  its  members  by  virtue 
of  its  charter  or  constitution. 

Austin  V.  Searing,  16  N.  Y.  112.  69  Am. 
Dec.  665. 

Whether  or  not  the  church  was  duly  orgaa- 
ized  is  a  question  to  be  determined  by  the 
court  on  the  facts. 

Oraham  v.  Machado,  6  Duer,  517;  Myers  v. 
Machado,  6  Abb.  Pr.  198. 

It  is  not  enough  to  allege  in  general  terms 
that  the  court  had  jurisdiction,  but  the  facts 
on  which  jurisdiction  depends  must  be  pleaded. 

Turner  v.  Roby,  8  N.  Y.  198;  McLaughlin 
V.  Nichols,  18  Abb.  Pr.  244. 

Where  property  rights  are  involved  the  ec- 
clesiastical courts  have  no  power  whatever  to 
pass  upon  them  so  as  to  bind  the  civil  courts. 

2  Black,  Judgm.  g  528;  Watson  v.  Oarmn, 
54  Mo.  858. 

The  appellant  is  in  no  position  to  urge  the 
decision  of  the  church  tribunal  as  an  arbitra- 
tion and  award. 

The  adjudication  is  not  pleaded  as  an  arbi- 
tration and  award,  nor  are  the  facts  essential 
to  such  a  defense  alleged  in  the  answer. 

BraziU  v.  Isham,  12    N.  Y.  9;  Estee,  PI. 
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Pomeroy's  8d  ed.  §  8289,  p.  492;  Denny  v. 
Smith,  18  N.  Y.  567;  L>/remo  v.  Deery,  26 
Hun.  447;  Gihon  v.  Levy,  2  Duer,  176. 

Vaniit  J.,  delivered  the  opinion  of  the 
<;ourt: 

While  the  question  certified  to  us  for  deci- 
sion involves,  directly,  the  sufficiency  of  the 
third  defense  set  forih  in  the  answer,  it  in- 
volves, indirectly,  as  we  have  held,  the  suffi- 
<;iency  of  the  complaint  also.  Baxter  v.  Mc- 
Bonneli,  154  N.  Y.  482.  Wben  reduced  to 
their  simplest  form,  the  substantial  allegations 
of  the  first  cause  of  action  purporting  to  be 
alleged  are  that,  by  the  rules  and  regulations 
of  the  Holy  Roman  Catholic  Church  in  the 
diocese  of  Brooklyn,  the  bishop  holds  all  its 
property  in  his  own  name,  as  trustee  for  its 
benefit,  and  is  liable  individually  upon  all 
contracts  for  services  rendered  or  materials  fur- 
nished to  the  church;  that  each  priest  assigned 
to  duty  is  authorized  to  hold  the  bishop  mdi- 
vidually  liable  for  his  salarv,  and  that  it  is 
the  duty  of  the  bishop  to  provide  by  will  for  the 
devolution  of  all  the  trust  property  to  the 
church  or  to  his  successor:  that  in  Septem- 
ber. 1885,  the  plaintiff  was  appointed  pastor  of 
a  parish  in  said  diocese  by  Bishop  Loughlin, 
who  died  in  December,  1891,  after  devising 
and  bequeathing  all  the  trust  property  held 
by  him  for  the  church  to  his  successor  in  the 
bishopric:  that  in  May,  1892,  the  defendant 
was  installed  as  bishop,  and  soon  after  received 
the  trust  property  subject  to  the  trust  upon 
which  his  predecessor  had  held  it,  and  upon  ac- 
cepting the  same  on  his  installation  as  bishop 
agreed,  by  virtue  of  the  law  of  the  church,  to 
pay  all  debts  incurred  and  to  perform  all  con- 
tracts entered  into  by  tti^  late  bishop  in  behalf 
•of  the  church,  in  the  same  manner  and  to  the 
.same  extent  as  if  the  debts  had  been  incurred 
and  the  contracts  entered  into  by  himself. 
There  were  further  allegations  to  the  effect 
that,  upon  this  basis  of  liability,  the  defendant 
was  indebted  to  the  plaintiff  in  a  certain 
amount.  The  second  cause  of  action  is  based 
on  the  assignment  of  the  plaintiff  Ho  duty  as 
cbaplHin  of  a  hospital,  made  by  the  defendant 
on  the  4th  of  December,  1892,  and  it  is  claimed 
that  by  virtue  thereof  be  became  entitled,  un- 
der the  constitution  and  ordinances  of  the 
■church,  to  a  salary  of  $1,000  per  annum,  and 
that  the  defendant  is  indebted  to  him  for  the 
balance  unpaid  on  that  basis. 

Thus,  in  both  counts  of  the  complaint  the 
liability  of  the  defendant  is  founded  upon  a 
promise  implied,  as  it  is  claimed,  from  the  law 
of  the  church.  In  the  first  count  two  prom- 
ises are  said  to  arise  therefrom,  one  on  the  part 
of  Bishop  Loughlin  to  become  personally  lia- 
ble for  the  salary  of  the  priests,  and  the  other 
on  the  part  of  Bishop  McDonnell  to  discharge 
the  oblijnitibns  assumed  by  his  predecessor  in 
office.  The  theory  of  the  complaint  i^  that, 
while  the  bishop  holds  the  property  of  the 
church  in  trust  for  its  benefit,  he  is  personally 
liable  for  all  services  rendered  to  it  in  his  dio- 
cese. No  express  agreement  to  that  effect  is 
alleged,  but  simply  one  to  be  implied  from  the 
rules  and  regulations  of  the  church.  No  con- 
sideration is  suggested,  unless  one  springs 
from  the  relation  of  trust  existing  between  the 
bishop  and  the  church,  and  that  relation  is  de- 


pendent upon  the  law  of  the  church.  Yet 
there  is  nothing  to  show  the  nature  of  the 
church  except  as  it  may  be  implied  from  its 
name  and  the  names  given  to  certain  of  its  offi- 
cers. There  are  no  allegations  as  to  its  civil 
rights,  power,  or  edacity.  We  cannot  tell 
from  the  complaint,  which  is  our  sole  guide, 
whether  it  is  a  corporation,  a  voluntary  asso- 
ciation, or  a  mere  name  adopted  by  the  pleader 
for  some  purpose  undisclosed.  What  it  is, 
what  it  can  do,  and  what  can  be  done  to  it; 
whether  it  can  become  the  beneficiary  of  a 
trust  and  enforce  its  rights  as  such,  or  sue  and 
be  sued, — are  not  made  known  to  us.  No 
valid  trust  is  alleged,  unless  the  church  is 
shown  to  be  a  body  capable  of  making  a  con- 
tract and  suing  to  enforce  it.  A  trust  created 
by  the  rules  of  a  church  which  is  not  shown 
capable  of  making  contracts,  accepting  bene 
fits,  or  compelling  performance,  is  not  recog- 
nized by  the  law.  The  pleader  seems  to  have 
assumed  that  the  court  would  take  judicial  no- 
tice of  the  nature  and  powers  of  the  Holy  Ro- 
man Catholic  Church,  so  far  as  its  civil  rights 
and  duties  are  concerned,  without  an^  aver- 
ment or  proof  upon  the  subject.  Judicial  no- 
tice is  to  be  taken  with  caution,  and  every  rea- 
sonable doubt  as  to  the  propriety  of  its  exer- 
cise in  a  given  case  should  be  resolved  against 
it.  Brown  v.  Piper,  91  U.  8.  87.  23  L.  ed. 
200;  12  Am.  &Eng.  Enc.  Law,  p.  151.  Accord- 
ing to  the  general  practice  of  the  courts  in  all 
jurisdictions,  proof  has  been  required  upon  the 
subject  of  church  rights  and  powers,  and  what- 
ever is  to  be  proved  must  be  alleged.  Even  if 
we  should  attem'^t  to  take  judicial  notice  of 
the  legal  powers  and  duties  of  the  church,  it 
is  doubtful  whether  the  result  would  aid  the 
plaintiff.  Thus,  Judge  Strong,  in  his  work  on 
Relations  of  Civil  Law  to  Church  Polity,  says: 
"A  very  large  portion  of  the  religious  societies 
in  the  country  are  unincorporated,  and  in  a  few 
of  the  states  charters  cannot  be  obtained  for 
them.  They  are,  therefore,  not  legal  entitles, 
recognized  as  having  a  legal  existence.  They 
can  neither  sue  nor  be  sued  in  civil  courts. 
They  cannot  hold  property  directly,  yet  they 
may  control  property  held  by  others  for  their 
use.  Donations  and  grants  may  be  legally  made 
to  trustees  for  the  use  and  benefit  of  an  unincor- 
porated religious  society,  or  for  the  suppor  tof 
the  gospel  ministry  in  connection  with  any  par- 
ticular church."  P.  71.  "There  is  still  an- 
other mode  in  which  property  is  largely  held 
in  this  country  for  religious  or  church  uses. 
In  the  Moravian  congregations  the  property 
devoted  to  pious  uses  is  held  neither  by  a  cor- 
poration nor  by  trustees,  nor  yet  by  the  congre- 
gation itself.  In  some  of  the  congregations, 
and  I  presume  in  all,  the  title  to  the  churches, 
schoolhouses,  and  cemeteries  is  held  by  the 
bishop,  who  transmits  it  by  will  to  his  suc- 
cessor in  office.  And  such  is  the  tenure  of  most 
Roman  Catholic  churches  in  the  country. 
The  title  to  the  real  estate  resides  in  the  bishop 
of  the  diocese.  In  a  certain  sense  he  is  a  trustee 
thereof  for  relieious  uses,  but  there  is  no 
declaration  of  trust,  and  he  controls  the  en- 
joyment and  transmits  the  title  by  devise. 
The  purpose  of  this  arrangement  is  to  ex- 
clude the  laity  from  that  power  of  interference 
which  they  would  have  were  the  title  vested  in 
a  corporation.     But,  inasmuch  as  the  holders 
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of  such  titles  are  not  corporations,  either  sole 
or  aggregate,  as  are  the  English  hisbops, 
deans,  and  even  parsons,  lands  held  by  them 
do  not  pass  to  their  successors  in  office  unless 
through  the  instrumentality  of  a  deed  or  will." 
P.  109. 

We  have  been  referred  to  no  statute  author- 
izing the  incorporation  of  the  church  at  Inrjje. 
By  chapter  45  of  the  Laws  of  1863,  provision 
was  made  for  the  incorporation  of  Roman 
Catholic  churches,  and  for  the  government 
thereof,  but  it  is  confined  to  a  congregation, 
society,  or  assemblage  of  persons  accustomed 
to  statedly  meet  for  divine  worship.  This  is 
now  embodied  in  the  religious  corporations 
law,  which  also  provides  for  the  incorporation 
of  ecclesiastical  bodies  with  governing  author- 
ity over  churches.  Laws  1895,  chap  723, 
§^  14,  50,  61;  Laws  1876,  chap.  110;  Laws 
1886,  chap.  210;  Laws  1882,  chap.  28. 

Under  the  act  of  1813,  both  real  and  per- 
sonal property  may  be  held  in  irust  for  the 
use  of  an  unincorporated  religious  society 
without  any  restriction  as  to  time,  except 
that  it  shall  terminate  upon  the  lawful  in- 
corporation of  the  religious  society,  when,  by 
virtue  of  the  act,  the  title  vests  in  the  corpora- 
tion. Laws  1818,  chap.  60,  §  4.  This  also  re- 
fers  to  congregations,  and  not  to  the  church  at 
large.  Indeed,  in  Petty  v.  Tooker,  21  N.  Y. 
267,  270,  it  was  held  that  the  existence  of  the 
church  proper  as  an  organized  body  is  not  rec- 
ognized by  the  municipal  law.  In  Van  Buren 
V.  Reformed  Church,  62  Barb.  495,  497,  it  was 
said:  *'In  order  to  give  an  organization  for 
public  worship  legal  rights,  and  to  impose  on 
It  legal  obligations  as  a  corporate  body,  there 
must  be  a  special  law  declaring  its  existence, 
or  there  must  be  an  incorporation  under  the 
provisions  of  the  general  law  relating  to  reli- 
gious societies."  And  in  Hardin  v.  Second  Bap- 
tist GhurcK  51  jVIich.  137,  47  Am.  Rep.  555. 
Judge  Cooley  said:  "The  church  is  not  incor- 
porated, and  has  nothing  whatever  to  do' with 
the  temporalities.  It  does  not  control  the 
property  or  the  trustees;  it  can  receive  nobody 
into  the  society  and  can  expel  nobody  from  it. 
On  the  other  hand,  the  corporation  has  noth- 
ing to  do  with  the  church  except  as  it  provides 
for  the  church  wants.  It  cannot  alter  the 
church  faith  or  covenant,  it  cannot  receive 
members,  it  cannot  expel  members.  It  can- 
not prevent  the  church  from  receiving  or 
exi)elling  whomsoever  that  body  shall  see 
fit  to  receive  or  expel."  In  BiUhy  v.  Barlom, 
16  Gray,  329,  it  was  said  that  •'churches 
are  not  corporate  bodies,  and  commonly 
have  no  occasion  for  the  exercise  of  cor- 
porate powers."  Kynett  and  Cotton,  in  their 
work  on  Churches  and  Other  Religious  Socie- 
ties, say  that  **these  two  bodies,  namely,  the 
religious  corporation  and  the  church,  although 
one  may  exist  within  the  pale  of  the  other,  are 
in  no  respect  correlative.  The  objects  and  in- 
terests of  the  one  are  moral  and  spiritual;  the 
other  deals  exclusively  with  things  temporal 
and  material.  Each  as  a  body  is  entirely  in- 
dependent and  free  from  any  direct  control  or 
interference  by  the  other.  .  .  .  The  church 
by  the  nature  of  its  organization  may  be  en- 
tirely independent  of  other  ecclesiastical  asso- 
ciations, or  may  be  a  subordinate  part  of  some 
general  organization  or  denomination  in  which 
40  L.  U.  A. 


there  are  superior  ecclesiastical  tribunals,  with* 
general  and  ultimate  power  of  control,  more  or 
less  complete,  in  some  superior  judicature,  over 
the  whole  membership  of  the  general  organiza- 
tion." These  citations  show  the  danger  of  an 
attempt  to  take  judicial  notice  of  what  the 
civil  rights  of  the  Holy  Roman  Catholic  Church 
are,  and  emphasize  the  necessity  of  allegations 
in  the  complaint  as  the  basis  of'evidence  upon 
the  subject. 

We  have  no  statute  to  guide  us  upon  the  as- 
sumption that,  by  implication,  it  is  part  of  the 
complaint.     If,   instead  of  the  Holy  Roman 
Catholic  Church,  the  pleader  had  made  use  of 
an  abstract  term  or  a  name  that  might  be  ap- 
plied to  various  organizations,  incorporated  or 
voluntary,  the  complaint  would  have  had  the 
same  effect  as  a  pleading  that  it  now  has.     If, 
wherever  the  word  * 'church"  appears,  by  its. 
full  name  or  otherwise,  a  mere  abstraction  had 
been  used,  as.  for  the  sake  of  illustration,  the 
letter  **X,"  the  complaint  would  then  allege 
that  by  virtue  of  the  rules  and  regulations  of 
"X"  the  defendant  assumed  certain  obligations- 
and   the  plaintiff   became  entitled  to  certain 
rights,  yet  no  one  would  seriously  contend  that 
such  allegations  constituted  a  cause  of  action. 
The  defendant  cannot  be  held  liable  on  the  con- 
tracts of  his  predecessor,  unless   he   has  ex- 
pressly agreed  in  proper  form  and  for  a  suffi- 
cient consideration  to  become  liable  thereupon. 
An  agreement  by  one  person  to  become  liable 
for  the  debts  of  another  must  be  an   express 
promise  in  writing,  and  cannot  arise  by  impli- 
cation from  the  fact  of  membership  in  an  or- 
ganization having  rules  to  that  effect.    The  per- 
sonal contracts  of  a  bishop  are  the  same  as 
those  of  a  layman,  so  far  as  their  form,  force, 
and  effect  are  concerned.    This  is  true  of  his 
engagements  as  trustee.     The  same  evidence  is 
required  to  constitute  a  "church  trust,"  and  to 
bind  a  bishop  as  trustee  thereof,  as  would  he 
required  in  the  case  of  a  layman  alleged  to  be 
a  trustee,  under  like  circumstances.     The  mere 
receipt  of  property  by  one  person  alleged    to 
be  the  trustee  of  such  a  trust,  under  the  will  of 
another  person  alleeed  to  have  been  the  pre- 
ceding trustee  thereof,  forms  no  consideration 
for  a  promise  subsequently  made  by  the  former, 
as  an  individual,  to  or  for  the  benefit  of  third 
persons.     No  promise  in  any  form  is  alleged  to 
have  been  made  by  the  defendant  to  the  plain- 
tiff, but  simply  a  general  promise,  made  to  the 
church,  as  we  read  the  complaint,  by  virtue  of 
its  rules  and  regulations.     The  promise  could 
not  have  been  made  to  Bishop  Loucblin.  for 
he  was  not  alive  when  it  is  said  to  have  been 
made.     A  promise  made  to  pay  the  personal 
debts  of  the  deceased  bishop  out  of  trust  funds 
could  not  be  enforced,  as  it  would  be  a  misap- 
propriation.    If,  as  alleged.  Bishop  Loughlin 
was  individually  liable  to  the  plaintiff  for  his 
salary,  that  individual  liability  could  be  en- 
forced' against  his  individual  estate  by  the  usual 
procedure  against  his  personal  representatives. 
We  find  no  trust  set  forth  that  is  capable  of  en- 
forcement, but  simply  a  moral  obligation,  de- 
pendent entirely  upon   the  integrity  of   the 
bishop.    For  aught  that  appears,  the'church  at 
large  depends  wholly  upon  moral  power  to 
carry  on  its  functions,  without  appealing  to  the 
civil   authorities  for  aid,  either  through  the 
legislature  or  the  courts.  The  complaint  allege9> 
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no  common- law,  equitable,  or  statutory  cause 
of  action.  If  all  averments  relating  to  the 
rules  and  regulations  of  the  church  were 
stricken  out,  nothing  of  substance  would  re- 
main upon  which  the  defendant  could  be  held 
liable.  No  force  can  be  given  to  the  rules  and 
regulations  as  alleged,  because  there  is  no  alle- 
gation as  to  the  civil  standing,  position,  or 
rights  of  the  body  that  is  supposed  to  have 
made  them.  Even  if  an  express  promise  had 
been  made  by  the  deceased  bishop,  as  an  indi- 
vidual, to  the  plaintiff,  instead  of  a  promise 
implied  from  the  usages  of  the  church,  there 
would  have  been  no  consideration  to  support 
an  agreement  by  the  defendant,  as  an  individ- 
ual, to  carry  out  the  promise  made  by  his 
predecessor.  The  receipt  of  trust  property  by 
him,  as  trustee,  constitutes  no  consideration  for 
an  individual  promise.  In  other  words,  the 
defendant  cjinnot  be  held  liable  as  trustee  of 
the  church  to  use  trust  funds  to  pay  the  indi- 
vidual debts  of  Bishop  Loughlin,  for  that 
would  be  an  unlawful  use  of  trust  funds,  and 
he  cannot  be  held  liable  as  an  individual  to 
pay  those  debts  for  the  want  of  a  sufl9cient  con- 
sideration and  an  express  promise  in  proper 
form. 

The  claim  of  the  respondent,  that  the  bishop 
individually  is  the  employer  of  the  plaintiff, 
and  liable  as  such  for  his  compensation,  is 
not  sustained  by  the  complaint.  The  legal  re- 
lation of  master  and  servant  is  not  alleged, 
either  expressly  or  impliedly;  for,  according  to 
the  complaint,  the  bishop,  as  such,  holds  the 
property  of  the  church  in  trust,  and  has  the 
power  to  assign  priests  to  duty,  but  is  liable  as 
an  individual,  and  not  as  trustee,  for  the  serv- 
ices of  the  priests  upon  such  assignments,  by 
virtue  of  the  laws  of  the  church,  and  not 
through  his  personal  promise.  Obviously  this 
relation  is  in  no  sense  that  of  master  and  serv- 
ant, but  that  of  an  ecclesiastical  superior  and 
inferior,  with  an  alleged  obligation  arising 
from  the  laws  of  the  church  on  the  part  of  the 
former  to  become  personally  liable  for  the 
services  rendered  by  the  latter  to  the  church. 
The  relation  of  priest  and  congregation  is  not 
involved,  but  that  of  priest  and  bishop. 

This  subject  was  considered  in  Tniggv.  S/iee- 
han.  101  Pa.  363,  47  Am.  Rep.  727,  where  a 
priest  sued  his  bishop  for  salary,  and  the  canon 
law  bearing  on  the  organization  of  the  church 
and  the  relation  of  ti)e  priesthood  and  the 
bishops  was  before  the  court.  The  trial  court 
found  that  the  plaintiff  was  entitled  to  a  salary 
of  $800  per  year  under  the  common  law  of  the 
church,  which  guaranteed  him  a  support  when 
he  was  ordained  as  priest.  The  supreme  court, 
however,  held  that,  while  the  organic  law  of  the 
Roman  Catholic  Church  was  to  the  effect  that 
the  church  was  bound  to  provide  a  decent  sup- 
port for  its  priests,  this  did  not  constitute  an 
implied  contract  on  the  part  of  the  bishop  of 
the  diocese  to  support  the  priests  therein;  that 
no  priest,  in  the  absence  of  an  express  con- 
tract, could  bring  assumpsit  against  his  bishop 
for  an  amount  sufficient  to  decently  support 
him;  and  that  the  relation  between  a  Roman 
Catholic  bishop  and  priest  is  not  that  of  hirer 
and  hired  or  principal  and  agent.  In  deciding 
the  case  the  court  said:  "The  plaintiff  al- 
leges that  the  law  of  his  church  creates  a  duty 
from  which  springs  an  implied  contract  on  the 
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part  of  the  bishop  to  support  him  so  lono:  as  he 
remained  a  priest  of  the  diocese,  and  was  not 
convicted  of  any  offense  or  suspended  from 
his  priestly  functions.  Is  this  position  sound? 
The  obvious  test  is  to  reverse  the  position,  and 
treat  this  as  a  suit  by  the  bishop  to  recover 
damages  from  the  plaintiff  for  a  failure  toper- 
form  his  priestly  functions,  or  any  duty  pre- 
scribed by  his  ordination  vows.  Xo  one  will 
contend  that  such  a  suit  could  be  maintained. 
The  plaintiff  can  lay  down  his  office  and  its 
duties  at  pleasure.  For  doing  so  he  could  onlv 
be  visited  with  ecclesiastical  censure,  and  such 
punishment,  if  any,  as  the  canons  of  the  church 
prescribe.  The  bishop  would  have  no  remedy 
in  the  courts  of  law.  It  will  thus  be  seen  that 
there  is  no  mutuality.  ...  It  would  be  doing  a 
wrong  to  the  Catholic  Church,  and  degrade  its 
priesthood  from  their  high  position,  were  we 
to  hold  that  the  relation  between  the  bishop 
and  his  priest  was  that  of  hirer  or  hired,  or 
employer  and  employee.  The  moving  consid- 
eration in  such  contracts  is  the  pecuniary  ad- 
vantages flowing  from  the  relation.  When  a 
priest  dedicates  bis  life  to  the  church,  and  takes 
upon  himself  the  vows  of  obedience  to  its  laws, 
he  is  presumed  to  be  actuated  by  a  higher 
principle  than  the  hope  of  gain.  Where  he 
has  an  actual  contract  with  his  congregation  or 
his  bishop  for  a  salary,  it  may  be  enforced  as 
any  other  contract;  but  where  he  relies  upon 
the  duty  of  his  church  to  support  him,  he  must 
invoke  the  aid  of  the  church  if  he  seeks  re- 
dress." In  Rose  v.  Vertin,  46  Mich.  457,  41 
Am.  Rep.  174,  it  was  held  that  a  bishop  is  not 
liable  for  the  salary  of  a  priest  whom  he  has 
engaged,  and  that  they  are  fellow  servants  of 
the  church,  for  which  the  bishop  acts  merely 
as  a  superior  agent,  and  not  as  a  principal.  The 
learned  justices  united  in  saying  that  "the 
bishop  was  the  priest's  superior,  and  according 
to  the  established  order  of  things  in  the  econ- 
omy of  the  church  government,  regulating  the 
degrees  of  subordination  and  the  methods  of 
administration;  it  was  the  province  of  the 
bishop  to  designate  the  place  for  the  priest  to 
exercise  his  functions,  and  prescribe,  under 
certain  limitations,  the  rules  and  precepts  for 
his  guidance  and  control,  tint  both  were 
common  servants  of  the  church,  and  the  serv- 
ice of  the  priest  was  not  a  service  for  the 
bishop,  nor  was  the  bishop,  in  respect  to  the 
employment,  a  principal.  .  .  .  Men  are 
constantly  going  into  positions  under  appoint- 
ment by  superior  agents,  and  where  no  lia- 
bility for  compensation  rests  <in  the  employ- 
ing agent,  and  the  means  of  payment,  if  they 
come  at  all,  are  to  come  from  another 
source.  Cases  of  illustration  are  infinite. 
They  abound  in  business  operations,  and 
marked  instances  may  be  seen  in  the  great 
missionary  enterprises*  which  are  carried  on. 
No  one  supposes  the  existence  of  a  legal 
liability  on  the  part  of  the  appointilig 
agency."  In  First  Soc.  of  M.  E.  Church  v. 
Clark,  41  Mich.  780,  737.  it  was  declared  that, 
"where  there  is  no  incorporation,  those  who 
deal  with  the  church  must  trust  for  the  per- 
formance of  civil  obligations  to  the  honor  and 
good  faith  of  the  members."  See  also  Hoff- 
man, Ecc.  Law,  141,  145;  Andrew^s,  Church 
Law,  4,  57;  Humph.  Church  Law.  2,  62. 
1  Without  prolonging  the  discussion,   we  an- 
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nouDce  as  our  coDcIusion  that  tbe  complaint 
does  not  set  forth  a  cause  of  action,  and  that 
for  this  reason  the  third  defense  pleaded  in 
the  answer  is  sufficient,  for,  when  tbe  com- 
plaint is  defective,  tbe  answer  is  not  demur- 
rable. Baxter  v.  McDonnell,  164  N.  Y.  482, 486. 
It  is  therefore  ovr  duty  to  reterse  the  judg- 
ments of  tbe  courts  below,  and  to  overrule  the 
demurrer  to  the  third  defense  set  up  in  the 
answer,  with  costs,  and,  under  tbe  circum- 
stances, to  answer  the  question  certified,  as 
to  the  insufficiency  of  said  defense,  In  the  neg- 
ative. 

Haiffht,  J.,  concurring: 

I  think  that  the  question  submitted  to  us, 
namely,  whether  the  third  defense  interposed 
by  the  defendant  is  good  in  law  upon  its  face 
to  constitute  a  defense,  should  be  directly  de- 
cided. It  is  true  that,  where  there  is  a  defect 
in  the  plaintiff's  complaint,  be  is  not  in^  posi- 
tion to  assail  the  sufficiency  of  his  opponent's 
answer.  But  the  defendant  may  waive  defects 
in  the  complaint  by  omitting  to  call  attention 
to  them,  or  in  not  having  questions  with  refer- 
ence thereto  certified  to  this  court  to  be 
answered.  Code  Civ.  Proc.  §  190,  subd.  2. 
The  plaintiff  does  not  count  upon  any  express 
agreement  or  contract,  but  upon  a  claim 
founded  wholly  upon  church  laws  or  customs. 
Tbe  defense  is  that  the  plaintiff  himself,  prior 
to  tbe  commencement  of  this  action,  brought 
suit  against  the  defendant  for  the  same  cause 
in  the  metropolitan  court  of  the  diocese,  that 
being  an  ecclesiastical  court  possessing  juris- 
diction as  such  over  the  parties  and  tbe  sub- 
ject-matter of  tbe  controversy;  that  the  cause 
was  duly  heard  in  that  court  and  decided. 
The  precise  question  is  whether  such  a  defense 
to  such  a  cause  of  action  or  claim  is  good  in 
law.  Judge  Bradley,  in  the  court  below,  con- 
ceded that  the  plaintiff  was  bound  by  the 
determination  of  that  tribunal  so  far  as  related 
to  the  matter  of  discipline  and  ecclesiastical 
rules,  laws,  and  customs  of  church  govern- 
ment; and,  when  rights  of  property  are  de- 
pendent upon  the  questions  of  doctrine,  dis- 
cipline, or  church  government,  the  civil  court 
will  treat  the  determination  made  in  the  high- 
est tribunal  within  the  church  as  controlling. 
Watson  V.  Jones,  18  Wall.  679,  20  L.  ed.  666; 
Connitt  v.  Beformed  Prot.  Dutdi  Church,  54 
N.  Y.  551. 

But  he  was  of  the  opinion  that  that  tribunal 
did  not  have  jurisdiction  to  determine  other 
civil  and  temp<yal  rights.  We  need  not  ques- 
tion this  rule.  As  we  have  seen,  the  plaintiff 
has  alleged  no  express  contract.  He  claims 
under  some  custom  or  law  of  the  church  that 
he  should  be  paid  a  salary,  as  a  priest,  of  $1,000 
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per  year,  by  the  bishop.  Here  the  plaintiff 
asks  the  civil  courts  to  examine  and  pass  upon 
questions  growing  out  of  his  relations  to  the 
church  and  tbe  bishop,  as  one  of  the  priests  of 
tbe  diocese.  In  such  a  case,  when  it  appears 
that  the  whole  controversy  has  once  been  sub- 
mitted by  the  parties  to  the  ecclesiastical  tri- 
bunal which  tbe  church  itself  has  organized 
for  that  purpose,  the  civil  courts  are  kistified 
in  refusing  to  proceed  any  further.  The  de- 
cision of  tbe  church  judicatory  may  and  should 
then  be  treated  as  a  bar  to  the  action  and  a 
good  defense  in  law.  When  an  individual 
Joins  an  incorporated  club  or  legally  organized 
body  with  power  to  make  laws  and  rules  for 
its  own  government  and  for  the  regulation  of 
tbe  conduct  of  its  members,  tbe  member  be- 
comes bound  by  those  laws  and  rules,  and  a 
decision  by  the  body  or  a  duly  constituted 
committee,  proceeding  according  to  judicial 
forms,  touching  his  rights  or  relations  as  a 
member.  Is  binding  upon  the  courts.  A  priest 
or  minister  of  any  church,  by  assuming  that 
relation,  necessarily  subjecu  his  conduct  in 
that  capacity  to  tbe  laws  and  customs  of  the 
ecclesiastical  body  from  which  he  derives  his 
office  and  in  whose  name  he  exercises  his  func- 
tions; and  when  he  submits  questions  concern- 
ing his  rights,  duties,  and  obligations  as  such 
priest  or  minister  to  the  proper  church  Judica- 
tory, and  they  have  been  heard  and  decided 
according  to  the  prescribed  forms,  such  deci- 
sion is  binding  upon  him  and  will  be  respected 
by  tbe  civil  courts.  The  decisions  of  tbe 
courts  in  this  country  are  substantially  in  ac- 
cordance with  this  view.  Habler  v.  Ptod- 
uee  Erchanffe,  149  N.  Y.  414;  People,  Johnson, 
V.  New  York  Produce  Exchange,  149  N.  Y.  401: 
(yUara  v.  Stack,  90  Pa  477;  Stackv,  (THara, 
98  Pa.  218;  Tuigg  v.  Sheefian,  lOl  Pa.  863,  47 
Am.  Rep.  727;  Kerr^s  Appeal,  89  Pa.  .97;  Rote 
V.  Vertin,  46  Mich.  457.  41  Am.  Rep.  174; 
GMse  V.  Cheney,  58  HI.  609, 11  Am.  Rep.  93; 
People,  Meads,  v.  McDonough,  8  App.  Div.  591. 
He  can  always  insist,  of  coarse,  that  his 
civil  or  property  rights  as  an  individual  or 
citizen  shall  be  determined  according  to  the 
law  of  the  land ;  but  his  relations,  rights,  and 
obligations  arising  from  his  position  as  a  mem- 
ber of  some  religious  body  may  be  determined 
according  to  the  laws  and  procedure  enacted 
by  that  body  for  such  purpose.  The  question 
should  be  answered  in  the  negative,  and  tbe 
judgment  reversed,  and  the  demurrer  over- 
ruled, with  costs. 

Parker,  Ch.  J.,  and  O'Brien,  and  Bart- 
lett»  JJ.,  concur  with  both  opinions.  Mar- 
tin, J.,  concurs  with  Vann,  J.,   Grajr»  J., 

absent. 
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OKLAHOMA  AGRICULTURAL  AND  ME- 
CHANICAL COLLEGE,   Plf,  in  Err,, 
«. 
Charles  F.  WILLIS  et  al. 

(Okla.) 

*The  Agtricultxirml  and  M eehanleal  Col- 
le^e*  whlcb  ii  strictly  a  public  or  quasi  corpo- 
ration, created  and  existiog  under  and  by  virtue 
of  the  laws  of  tbe  territory  of  Oklahoma,  cannot, 
in  the  absence  of  express  statutory  authority 
therefor,  be  sued,  and  no  such  authority  exists  In 
this  territory;  hence  said  institution  cannot  be 
sued. 

(February  12, 1806.) 

ERROR  to  the  District  Court  for  Payne 
County  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  the 
contract  price  of  labor  and  materials  furnished 
by  plaintiffs  to  defendant.     Retersed. 

The  facts  are  stated  in  the  opinion. 

J/r.  C.  A.  Galbraith,  Attorney  General, 
for  plaintiff  in  error. 

Atestrs.  Kin§f  ft  Hutto  for  defendants  in 
error. 

Keaton,  J.,  delivered  the  opinion  of  the 
court: 

Several  assignments  of  error  are  urged  bv 
counsel,  but,  under  our  view  of  this  case,  it  is 
not  only  unnecessary,  but  would  be  improper, 
for  us  to  pass  upon  any  of  the  assignments  ar- 
gued. The  judgment  complained  of,  omitting 
certain  formal  parts,  is  as  follows:  "It  is 
therefore  ordered  and  adjudged  by  the  court 
that  the  plaintiffs,  Charles  F.  Willis  and  W. 
R.  Bradford,  have  and  recover  of  the^defend- 
ant,  the  Oklahoma  Agricultural  and  Mechan- 
ical College,  the  sum  of  six  hundred  ten  and 
^oV  dollars,  and  that  the  same  bear  interest  at 
the  rate  of  7  per  cent  per  annum  from  this 

dale,  and  for  the  further  sum  of dollars 

as  the  cost  of  this  suit;  and  thereon  let  execu- 
tion issue  after  thirty  days  from  this  date, — to 
all  of  which  the  defendant  excepts." 

It  is  strenuously  insisted  that,  as  there  is  no 
statute  of  this  territory  expressly  authorizing 
the  issuance  of  executions  against  the  property 
of  public  corporations,  no  execution  can  run 
against  such  property;  and  we  think  there  is 
much  force  in  this  contention,  although  the 
authorities  thereon  are  vefy  much  divided. 
2  Dill.  Mun,  Corp.  4th  ed.  §  576.  But,  al- 
though the  position  has  not  beeu  urged,  or 
even  referred  to,  by  counsel  for  plaintiff  in 
error,  I  am  convinced  that  we  must  go  further, 
and  hold  that  no  action  can  be  maintained 
against  the  defendant,  for  the  reason  that  there 
is  no  statute  authorizing  it  to  sue  or  be  sued. 
That  defendant  is  a  public  corporation  under 
the  laws  of  the  territory  of  Oklahoma  there 
can  be  no  doubt.  Section  143,  Okla.  Stat. 
1893,    provides:    **The    institution    shall    be 

*HeadDOte  by  Kbaton,  J. 


known  as  the  Oklahoma  Agricultural  and  Me- 
chanical College,  and  shall  be  an  institution 
corporate  under  the  laws  of  Oklahoma:  and 
the  government  and  management  thereof  is 
hereby  vested  in  a  board  of  regents,  to  be 
known  as  the  'Agricultural  and  Mechanical 
College  Board  of  Regents.' "  In  addition  to 
the  foregoing  express  provision,  said  college  is 
to  be  supported  entirely  from  public  funds, 
and  is  under  the  direct  and  almost  immediate 
control  of  the  territorial  legislature.  See 
gtS  161,  159,  »i85-887.  889,  Id. 

The  question  of  whether  or  not  defendant 
can  be  sued,  being  a  jurisdictional  one,  must  be 
llrst  determined,  although  not  specifically  called 
to  our  attention ;  and,  as  we  hold  that  no  suit  can 
be  maintained  against  said  defendant,  any  opin- 
ions which  we  might  express  upon  the  points 
argued  by  counsel  would  be  mere  dicta;  hence 
we  confine  this  opinion  to  the  one  proposition 
necessary  for  a  decision  of  the  cause.  In  the 
celebrated  case  of  Dartmouth  CoiUge  v.  Wood- 
ward, Chief  Justice  Marshall,  delivering  the 
opinion  of  the  majority  of  the  court,  uses  the 
following  language:  "That- education  is  an 
object  of  national  concern,  and  a  proper  sub- 
ject of  legislation,  all  admit.  That  there  may 
be  an  institution,  founded  by  government,  and 
placed  entirely  under  its  immediate  control, 
the  ofiScers  of  which  would  be  public  officers, 
amenable  exclusively  to  government,  none  will 
deny."  And  in  the  same  case  Justice  Story, 
in  a  very  able  concurring  opinion  says:  "Pub- 
lic corporations  are  generally  esteemed  such 
as  exist  for  public^political  purposes  only,  such 
as  towns,  cities,  parishes,  and  counties,  and  in 
many  respects  they  are  so,  although  the3r  in- 
volve some  private  interests;  but,  strictly 
speaking,  public  corporations  are  such  only  as 
are  founded  by  the  government  for  public 
purposes,  where  the  whole  interests  belong 
also  to  the  government."  4  Wheat.  518,  4  L. 
ed.  629.  It  will  be  readily  observed  that  de- 
fendant is  strictly  a  public  or  quasi  corpora- 
tion. The  members  of  its  managing  board 
(board  of  regents)  are  public  officers,  appointed 
by  the  governor  and  legislative  council  of  the 
territory;  their  terms  of  office  and  compensa- 
tion for  services  performed  being  definitely 
fixed  by  statute.  Stat.  1898,  g§  148,  150.  In 
fact,  as  before  stated,  it  is  strictly  and  entirely 
a  territorial  institution,  having  been  created  by 
legislative  enactment  for  public  purposes  only, 
being  managed  and  controlled  exclusively  by 
and  under  legislative  authority,  and  deriving 
its  whole  support  from  public  funds. 

As  to  the  distinctions  between  public  and 
private  corporations,  and  between  the  different 
classes  of  public  corporations,  it  is  said  by  an 
eminent  text- writer  that  "all  corporations  in- 
tended as  agencies  in  the  administration  of 
civil  government  are  public,  as  distinguished 
from'private,  corporations.  Thus,  an  incor- 
porated school  district  or  county,  as  well  as 
city,  is  a  public  corporation;  but  the  school 
district  or  county,  properly  speaking,  is  not, 
while  the  city  is,  a  municipal  corporation.    All 


NoTB.— As  to  the  nature  of  Incorporated  Insti- 1  aldo  Lane  v.  Minnesota  State  Affrl.  Soc.  (Minn.)  29 
tutloDs  belonglnff  to  the  state,  see  note  to  State,    L.  R.  A.  708;  Sterling  v.  Regents  of  University 
Uttle,  V.  Board  of  Regents  (Kan.)  88  L.  R.  A.  978: 1  (Mlcb.)  84  L.  R.  A.  ISO. 
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municipal    corporations    are    public    bodies, 
created  for  civil  or  political  purposes;  but  all 
civil,  political,  or  public  corporations  are  not, 
in  the  proper  use  of  language,  municipal  cor- 
porations.    The    phrase  'municipal    corpora- 
tions,' in  I  he  contemplation  of  this  treatise,  has 
reference  to  incorporated  villages,  towns,  and 
cities,  wiih  power  of  local  administration,  as 
distinguished  from  other  public  corporations, 
such    as    counties  and    quasi    corporations." 
1  Dill.  Mun.  Corp.  4th  ed.  ^  22.     See  also  Id. 
^g  23-26;  llamilton  County  Comrs.  v.  Mighela, 
7  Ohio  St.  109:  Finch  v.  Toledo  Bd    of  Edu. 
30  Ohio  St.  37,  27  Am.  Rep.  414;  Manuel  v. 
Cvmberlind  County  Comrs.  98  N.  V.  9;  Do>-daU 
V.  Olm>^ted  County,  80  Minn.  9«,  44  Am.  Rep. 
l.'^S;  Enatman  v.  Clackamas  Co,  82  Fed.  Rep. 
24.     In  Finch  v.  Toiedo  Bd.  of  Edu.  30  Ohio 
St.  37,  27  Am.  Rep.  414,  it  is  said:     *'Ciiy  and 
village  school  districts  constitute  a  part  of  the 
state  policy  in  promoting  and  fostering  com- 
mon scbools,  and  have  become  state  agencies 
in  the  school  system  of  education  contemplated 
in    the  Constitution.     .     .     .     Owing  to  the 
very  limited  number  of  corporate  powers  con- 
ferred on  them,  boards  of  education  rank  low 
in  the  grade  of  corporate  existence,  and  hence 
are  properly  denominated 'quasi  corporations.' 
This  designation  distinguishes  this  grade  of 
corporations    from    municipal    corporations, 
such  as  cities  and  towns,  acting  under  charters 
or  incorporating    statutes,    which  are  vested 
with  more  extended  powers  and  a  larger  meas- 
ure of  corporate  life.     This  superior  grade, 
from  the  natuie  of  their  organization,  beneflts 
received,  and  power  to  raise  needed  funds,  are 
held  responsible  by  the  common  law,  for  pri- 
vate personal  injuries  caused  by  their  own  neg- 1 
ligence,  or  that  of  their  servants,  while  the  in  \ 
ferior  grade  of  public  quasi  corporations  are 
liable  tor  damages  resulting  from  their  negli- 
gence, only  where  made  so  by  express  legisla- 
tion.    This  grade  includes  the  defendant.    It 
possesses  but  limited  powers  and  a  small  cor- 
porate life, — a  corporation  in  some  sense  politi- 
•cal,  but  in  no  sense  a  municipal,  corporation." 

As  already  seen,  the  various  sections  of  the 
acts  creating  and  locating  this  institution,  and 
authorizing  the  issuance  of  bonds  and  the  levy- 
ing of  taxes  for  the  erection  and  support  thereof, 
provide  how,  by  whom,  and  for  what  purposes 
all  the  funds  appropriated  for  its  use  shall  be 
disposed  of.  While  §  147,  Stat.  1893.  author- 
izes it  to  take  title  to  real  estate,  make  con- 
tracts, locate  and  erect  buildings,  "and  do  all 
things  necessary  to  make  the  college  effective 
as  an  educational  Institution,"  yet  it  does  not 
follow,  from  the  granting  of  these  powers, 
that  the  corporation  can  be  sued.  In  the 
absence  of  statutory  authority  therefor,  it 
is  the  rule  of  the  common  law,  adhered  to 
by  most,  if  not  all,  of  the  American  states, 
that  no  suit  can  be  brought — much  less,  ex- 
ecutipn  issue — against  a  corporation  which 
is  strictly  public,  generally  called  a  "quasi 
municipal  corporation,"  such  afi  a  county, 
school  district,  or  road  district.  **In  this 
case  a  sovereign  is  one  of  the  contracting 
parties;  for  the  government  of  the  county  of 
Contra  Costa  is  a  portion  of  the  state  govern- 
ment, and,  as  against  a  sovereign,  there  are  no 
remedies  except  such  as  the  sovereign,  in  the 
exercise  of  that  good  faith  by  which  all  gov- 
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eruments  are  presumed  to  be  actuated,  may 
accord.     The  state  government,  neither  ia  its 
general  nor  its  local  capacity,  can  be  sued  by 
her  creditors,  or  made  amenable  to  judicial 
process,  except  by   her   own    consent.     Her 
creditors  must  rely  solely  upon  her  sood  faith, 
as  to  the  time.  mode,and  measure  of  payment. 
.     .     .     At  the  time  the  contract  was  made 
between    Oilman    and    the    state,   as    repre- 
sented in   the  local    government    of  Contra 
Costa  county,  no  remedies,  in  a  judicial  sense, 
existed  either  against    the    state   or  county. 
.  .  .  The  subsequent  passage  of  the  act   by 
which  persons  holding  claims  against  counties 
were  allowed  to  sue  them,  when  such  claims 
were  rejected  by  the  county  government,  did 
not  at  all  improve  the  condition  of  Oilman  or 
his  assignee  in  this  respect,  nor  add  to  the  ob- 
ligation of  the  state  or  county  to  pay  his  claim. 
A  judgment,  under  that  act,  against  a  county, 
only  had  the  effect  of  converting  a  disputed 
into  an  audited  claim.  .  .  .  Beyond  the  entry 
of  judgment  the  judiciary  were  not  author- 
ized to  proceed,  and  hence  in  respect  to  pay- 
ment, Oilman  and  his  assignee  had  no  higher 
claim  after  he  obtained  his  judgment  than  be- 
fore, and,  as  before,  was  still  dependent  upon 
the  good  faith  of  the  state.     His  remedy — if 
remedy  it  may  be  called— still  lay  in   the  vol- 
untary exercise  of  the  taxing  power  by  the 
state.     In  other  words,  the  state,  by  reason  of 
her  sovereignty,  still  held  control  of  the  ques- 
tion of   payment    as  to  all  its  incidents   of 
time,  mode,  and  measure."    Sharp  v.  Ckmfra 
Costa  County ^6^  C'al.    284;    Gilmany.  Contra 
Coda   County.  8  Cal.  52,  48  Am    Dec,   290; 
Emeric  v.  Gilman,  10  Cal.   404,70  Am,  Dec. 
7-12;  Ihinnaker  v.  Borden,  5  Cal.  288,  63  Am. 
Dec.  130.     *•  Counties  being  merely  parts  of 
the  state  government,  they   partake   of    the 
state's  immunity  from  liability.     The  slate  is 
not  liaWe,  except  by  its  own  consent;  and  so 
the  county  is  exempt  from   liability,   unle^ 
the  state   has  consented.     Counties  are    not 
liable  to   implied    common-law  liabilities   as 
municipal  corporntions  are."    4  Am.  &  Eng, 
Enc.  Law,  p  359;  Claiborne  Comity  v.  Brookf, 
111  U.  S.  400.  28  L.  ed  470.     "As  has  been 
already  stated,  the  county  is  a  creation  of  the 
legislature  and  a  part  of  the  sovereign  crov- 
erhment,  and  as  such  it  cannot  be  sued  except 
by  the  consent  of  the  state.     Therefore  persons 
dealing  with  a  county,  for  whose  liabilities  the 
legislature  has  provided  no  means  of  enforce- 
ment, must  rely  wholly  upon  its  good   faith, 
or  they  must  seek^  a  remedy  by  application  to 
the  legislature  "   '4  Am.  &  Eng.  Enc.  Law, 
p.  869,  and  cases  cited  in  notes  4-^.     In  Hunch 
V.    Davenport,  6   Iowa,   443,  doubt    was   ex- 
pressed whether  in  this  state,  and  under  our 
statutes,  a  road  district  could  sue  or  be  sued  as 
a  corporation.     .     .     .     We  have  no  law  de- 
claring that  each  district  shall  constitute  or 
be  a  body  corporate,  capable  of  suing  and  be- 
ing sued.     Nor    is  there  any   statute  giving 
them  the  power  to  sue,  or  making  them  liable 
to  a  civil  action.     It  is  provided  that  each 
road  district  shall  be  responsible  for  all  dam- 
ages sustained   by  any  person  in  consequence 
of  defects  in  the  roads   and  bridges  in  said 
districts.  .  .  .  Beyond  this,  there  is  nothing  to 
indicate  that  they  are  to  be  treated  as  corpora- 
tions; nor  is  there  any  provision  as  to  how  they 
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.ftre  to  be  made  responsible  for  the  damages 
sustained  in  consequence  of  defects  in  roads 
and  bridges.  Under  such  circumstances,  we 
are  of  the  opinion  that  a  road  district  cannot 
become  a  party  in  a  court  of  justice  in  this 
state,  as  a  corporation,  quasi  or  otherwise." 
White  V.  Road  Dist.  No.  i.  9  Iowa,  202. 

It  seemingly  needs  no  argument  to  show 
that  the  public  educational  institutions  of  a 
state  are  as  much  a  part  of  its  sovereignty 
as  are  its  counties.  If  defendant  can  be  sued, 
so  can  all  the  other  territorial  educational  in- 
stitutions. The  established  rule  of  law,  as 
well  as  the  civil  political  policy  of  almost 
every  state  in  the  Union,  forbid  such  suits,  and 
we  have  no  disposition  to  vary  this  rule,  which 
is  so  well  founded  both  in  reason  and  authority, 
so  as  to  except  therefrom  the  young,  though 
thriving,  educational  institutions  of  this  terri- 
tory. To  hold  that  these  institutions  can  be 
sued,  and  the  property  held  by  them  for  the 
most  important  of  all  public  purposes  seized 
under  execution,  attachment,  and  other  such 
process,  would  be  to  greatly  impede  their 
progress  and  usefulness,  while  it  has  ever  been 
the  policy  of  our  people,  through  their  legis- 
lative assemblies,  to  foster  and  encourage  them 
in  every  proper  way.  The  obligations  of  the 
•  defendant  in  the  case  at  bar  are  the  obliga- 
tions of  the  territory  (i^  185,  hereinbefore 
cited);  and  to  the  territory  its  creditors  must 
look  for  payment,  where  there  is  no  fund  ap- 
propriated for  the  payment  of  their  claims. 
If  a  fund  exists  for  the  payment  of  any  just 
claim  against  defendant,  and  the  board  of 
regents  refuse  to  audit  same,  I  have  no  doubt 
but  that  the  creditor  can  maintain  an  action  in 
mandamus  to  compel  the  board  to  pass  upon 
and  properly  audit  such  claim.  Probably  this 
board  could  be  so  compelled  to  audit  such  a 
<iemand,  even  though  no  fund  existed  out  of 
which  it  could  be  paid;  but,  in  this  event,  if 
his  claim  should  be  allowed,  the  claimant 
would  have  to  look  to  the  legislative  power  of 
the  territory  for  payment.  People,  McCauley, 
V.  Brooks,  16  Cal.  11. 

A  similar  question  to  the  one  under  consider- 
ation was  decided  in  Drake  v.  Oskalooaa  Normal 
A^hool,  11  Iowa,  54,  wherein  the  plaintiff  sued 
■the  board  of  trustees  of  the  normal  school  at 


Oskaloosa.  in  their  corporate  capacity,  **for 
work  and  labor  done,  and  materials  furnished 
in  and  about  the  erection  of  a  house  for  the 
use  of  said  school;"  and  the  trial  court  sus- 
tained a  demurrer  to  plaintiff's  petition, 
which  ruling  was  affirmed  on  appeal, — both 
courts  holding  that  the  action  could  not  be 
maintained  against  the  defendant  as  a  corpo- 
ration. In  passing  upon  the  question  pre- 
sented ia  that  case,  the  supreme  court  says, 
in  part,  the  following:  "To  hold  that,  under 
such  circumstances,  plaintiff  could  maintain 
this  action  against  defendant  named,  would 
be  in  effect  to  disregard  the  general  laws  of 
the  state,  upon  the  subject  of  corporations, 
whether  for  pecuniary  benefit  or  otherwise. 
There  is  no  provision  of  law  anywhere  that . 
either  expressly  or  by  implication  recognizes 
the  defendant  sued  in  this  case  as  a  body 
capable  of  suing  or  beine  sued.  ...  If 
it  is  asked.  Has  the  plaintiff  no  remedy?  we 
answer  that  we  only  determine  that  he  has 
none  against  the  defendant  as  named  in  this 
record.  It  may  be  that  the  persons  contracting 
with  him  may  be  liable  to  him  as  individuals, 
or  that  he  must  look  for  compensation  or  aid 
to  the  lawmaking  power  of  the  state,  or  the 
liberality  of  the  friends  of  education,  and  espe- 
cially those  disposed  to  encourage  the  school 
named.  None  of  these  questions  do  we  un- 
dertake to  determine." 

In  the  statutes  of  some  of  the  states  is 
found  a  provision,  under  the  general  head  of 
"  Corporations,"  authorizing  all  public  cor- 
porations to  sue  and  be  sued,  unless  expressly 
prohibited  by  the  laws  creating  them  and 
providing  for  their  management  and  control. 
The  statutes  of  Oklahoma  contain  no  such 
general  provision,  but,  on  the  contrary,  it  is 
provided  that  "public  corporations  are  formed 
or  organized  for  the  government  of  a  portion 
of  the  territory.  Such  corporations  are  regu- 
lated by  local  statute."  Stat.  1898.  §  925. 
For  the  reasons  stated,  tJte  judgment  of  the  IHs- 
trict  Court  is  reversed,  and  the  cause  remanded, 
with  directions  that  same  be  dismissed. 

All  the  Justices  concur,  except  Dale»  Cb. 
J.,  who  presided  at  the  trial  of  the  case  below, 
and  takes  no  part  in  this  decision. 
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Stewart  Spearman  MACK,  by  Guardian  ad 

Litem,  Respt., 
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.SOUTH  BOUND  RAILROAD  COMPANY, 

Appt. 


Barnett  Salley  MACK,  Respt., 

t. 

SAME,  Appt. 
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1.   ETldenoe  as  to  the  fkilure  to  gi^e 
statutory  si^^als  at  road  crossiofrs  is  ad- 


missible In  an  action  for  injuries  not  received  at 
a  crosslDfir,  where  reckless  negligence  in  running 
a  train  Is  alleged. 

2.  Irrelevant  testimony  will  not  require  a 
reversal.  If  it  was  harmless. 

8.  Recovery  for  injuries  occasioned  by 
fright*  which  was  caused  by  the  negligence  of 
a  railroad  company,  can  be  had,  although  no 
physical  Injury  was  sustained  except  that  caused 
by  the  fright. 

4.  A  charire  that  the  duty  of  a  railroad 
company  is  g^reater  to  a  minor  than  to 
an  adult  when  on  the  track  is  not  erroneous  as  a 
statement  that  mere  minority  exempts  from  the 
obligation  to  look  and  listen  for  a  train. 


Note.— As  to  fright  as  tbe  basis  of  a  cause  of 
action,  see  note  to  Ewlng  v.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  (Pa.)  14  L.  R.  A.  666;  also  Sioane  v.  South- 
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I  ern  California  R.  Co.  (Cal.)  32  L.  R.  A.  198;  Mitchell 
V.  Rochester  R.  Co.  (N.  Y.)  84  L.  R.  A.  781;  Spade  v. 
I  Lynn  ft  B.  R.  Co.  (Mass.)  88  L.  R.  A.  518. 


680 


South  Carolina  Sttfbeme  Coubt. 


Apr., 


6.   PmiitlTe  damages  may  be  given  for 

injury  by  a  railroad  train  caused  by  groea  neffli- 
genoe,  reoklessness,  or  wanton  disregard  or 
malice. 
6.  The  ir^inwg  of  a  mule  by  a  train  raiees  a 
presumption  of  neirllgenoe  on  the  part  of  the 
railroad  company. 

(April  19,  1806.) 

APPEAL  by  defcDdant  from  Judgments  of 
the  Common  Pleas  Circuit  Court  for  Lex- 
ington County  in  favor  of  plaintiffs  in  actions 
brought  to  recover  damages  for  personal  in- 
juries and  for  the  killing  of  a  mule  which 
were  alleged  to  have  been  caused  by  defend- 
ant's negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mewrs.  C.  J.  C.  Hutson  and  William  H. 
Lylea,  for  appellant: 

It  was  error  for  his  honor  to  allow  the  in- 
troduction of  testimony  as  to  failure  to  give  the 
statutory  signals  at  the  Augusta  and  other  road 
crossi  n  fis  ■ 

Neely  v.  CharloiU,  C.  dfe  A,  R.  Co.  88  S.  O. 
186;  Barh&r  v.  Richmond  &  Z).  R.  Co,  84  9,  C. 
444;  Kinard  v.  Columbia,  N.  dt  L,  R,  Co.  89 
8.  C.  614. 

A  person  using  a  railroad  track  as  a  foot- 
path for  his  own  convenience,  elsewhere  than 
at  a  lawful  crossing,  and  Injured  by  a  train 
while  so  doing,  cannot  recover  damages  of  a 
railroad  company,  unless  it  be  guilty  ot  wanton 
or  gross  negligence.  [ 

Spieer  v.  Chesapeake  d  0,  R.  Co.  84  W.  Va. 
514,  11  L.  R.  A.  885. 

Where  a  boy  thirteen  years  old,  and  * 'appar- 
ently capable  of  appreciating  the  peril  of  his 
situation,"  is  walking  on  the  track  in  front  of  a 
locomotive,  and  there  is  an  opportunity  for 
him  to  avert  the  danger  by  stepping  oflf,  the 
engineer  is  justified  in  assuming  that  he  will 
step  off. 

keredith  v.  Richmond  &  D,  R.  Co.  108  N.  C. 
616;  Sheehan  v.  St,  Paul  d  D.  R.  Co.  46  U.  8. 
App.  498,  76  Fed.  Rep.  201,  22  C.  C.  A.  121; 
Anderson  v.  Chicago,  St.  P.  M,  A  0.  R.  Co.  87 
Wis.  195;  Wahaiih  R.  Co.  v.  Jones,  163  111.  167; 
1  Thomp.  Neg.  p.  448;  Cooley,  Torls,  p.  660. 

Properly  speaking,  there  is  no  positive  duty 
owing  from  a  railroad  companjr  to  a  trespasser 
on  its  track;  it  is  not  a  part  of  its  duty  in  exer- 
cising ordinary  care  in  the  operation  of  its  road 
to  provide  against  the  possibility  that  trespass- 
ers may  be  on  its  track,  and  the  extent  of  its 
du»y  is  to  refrain  from  wilful  or  deliberate  in- 
jury. Except  at  crossings  it  has  the  right  to 
an  exclusive  use  of  its  track  and  premises,  and 
is  entitled  to  assume  that  they  are  clear;  it  is 
not  bound  to  anticipate  that  persons  will  be  on 
them  or  to  make  provision  for  the  safety  of 
such  persons. 

19  Am.  &  £ng.  Enc.  Law,  pp.  985,  986; 
Houston  d  T.  C.  R.  Co.  v.  Sympkins,  54  Tex, 
615,  88  Am.  Rep.  687;  LittU  Schuylkill  Nav. 
R.  d  Coal  Co.  V.  Norton,  24  Pa.  465,  64  Am. 
Dec.  675;  Philadelphia  d  R.  R.  Co.  v.  Hum- 
meU,  44  Pa.  875,  84  Am.  Dec.  460;  KeUy  v. 
Michigan  C.  R.  Co.  65  Mich.  186;  State,  Rick 
etU,  V.  Baltimore  d  0.  R.  Co.  69  Md.  494; 
McMuUen  v.  Pennsylvania  R.  Co,  132  Pa.  107; 
Central  R.  d  Bkg.  Co.  v.  Vaughan,  98  Ala. 
209;  Atlanta  d  C.  Air  Line  R.  Go,  v.  Gravitt, 
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93  Ga.  869,  26  L.  R.  A.  558;  Burg  v.  Chicago, 
R.  I.  d  P,  R,  Co.  90  Iowa,  106;  Toomey  v. 
Southern  P,  R.  Co,  86  Cal.  874,  10  L.  R.  A. 
189;  Candelaria  v.  Atchison,  T,  d  8.  F.  R,  Gk 
6  N.  M.  266;  Glass  v.  Mempfiis  dC.  B.  Co,{H 
Ala.  581;  Missouri  P.  R,  Co.  v.  5*vw/i(Tex.)  1* 
8.  W.  670;  Brown  v.  LouUviUe  d  N,  R.  Co. 
97  Ky.  228;  Thomas  v.  Chicago,  M.  d  St.  P. 
R.  Co,  98  Iowa,  248;  Sullivan  v.  St,  Louis  S. 
W.  R.  Co,  (Tex.  Civ.  App.)  86  S.  W..1020. 

The  engineer  has  a  right  to  presume  that  one 
is  in  possession  of  all  his  senses,  and  that  be 
will  look  out  for  his  own  safety. 

1  Harris,  Damages  by  Corporations,  §  808; 
Darwin  v.  Charlotte,  C.  d  A.  R,  Co.  28  S.  C. 
531,  55  Am.  Rep.  82;  Carter  v.  Columbia  d  6. 
R.  Co,  19  8.  C.  20,  45  Am.  Rep.  754.  See  ed- 
itorial comments  of  45  Cent.  L.  J.  126.  Aueust 
18,  1897,  on  ease  of  Dobbins  v.  Missouri,  K.  d 
T.  R.  Co.  (Tex.)  88  L.  R.  A.  578. 

It  was  error  to  hold  the  defendant  liable  for 
damages  for  the  consequences  of  fright  caused 
by  the  running  of  the  train  in  proximity  to 
young  Mack,  when  there  was  no  actual  colli- 
sion ^tween  the  train  and  him,  and  no  physical 
injury  derived  therefrom,  or  f rom  his  ^orts  to 
escape  the  collision. 

MitcheU  v.  Rochester  R,  Co.  151  N.  Y.  107. 
84  L.  R.  A.  781;  Kalen  v.  Terre  Haute  dl.  R. 
Co,  cited  in  45  Cent.  L.  J.  423;  Canning  ▼. 
Wtlliamstown,  1  Cush.  451;  SalinaY.  Trosper, 
27  Kan.  544;  Atchison,  T.  d  S,  F.  R.  Co.  v. 
McGinnis,  46  Kan.  109;  Morse  v.  Duncan,  14 
Fed.  Rep.  896;  Wymanv.  Leatitt,  71  Me.  227, 
86  Am.  Rep.  808;  Johnson  v.  Wells,  F.  d  C^.  6 
Nev.  224,  8  Am.  Rep.  245;  Indianapolis  d  St. 
L,  R.  Co,  V.  Stables,  62  111.  814;  Terre  Haute  d 
L  R.  Co,  V.  Brunker,  128  Ind.  542;  Ewing  v. 
Pittsburgh,  G.  C.  d  St,  L,  R.  Co,  147  Pa,  40. 
14  L.  R.  A.  666;  Hale  v.  Columbia  dO.R.  Co. 
84  8.  C.  292;  PurccU  v.  Si.  Paul  City  A  Co.  48 
Minn.  184, 16  L.  R.  A.  208;  Western  U.  Ttleg. 
Co.  V.  Wood,  13  U.  S.  App.  817, 6  C.  C.  A.  432, 
21  L.  R.  A.  706,  57  Fed.  Rep.  471. 

The  question  whether  a  child,  even  under 
the  age  of  fourteen,  is  so  mature  as  to  begniliv 
of  contributory  negligence  under  the  circum- 
stances, is  ordinarily  a  question  for  the  jory. 

Bridger  v.  AshtHUe  d  S,  R.  Co,  25  S.  C.  24. 
27  8.  C.  456;  Shirk  v.  Wabash  R.  Co,  14  Ind. 
App.  126;  Central  R.  Co,  v.  Phillips,  91  Ga, 
526. 

There  was  error  in  the  charge  in  indicatiDg 
to  the  jury  that  it  was  their  duty  to  give  puni- 
tive damages  in  case  of  eroes  negligence. 

Robinson  y.  Superior  Rapid- Transit  R.  Co. 

94  Wis.  354,  84  L.  R.  A.  205. 

Messrs,  Abney  A  Thomas*  for  respond- 
ent: 

It  is  the  duty  of  an  engineer  running  a  loco- 
motive to  exercise  ordinary  care  and  prudeoce 
in  keeping  a  lookout  upon  the  track  to  avoid 
injuring  anyone  who  may  be  upon  the  track. 
This  is  also  true  as  to  animals. 

If  the  engineer  was  not  required  to  keep  aoy 
lookout  at  all  for  stock  trespassing  upon  the 
track,  the  mere  fact  of  the  killing  of  the  stock 
could  not  raise  a  presumption  of  negligence. 
In  this  state  there  is  such  presumption  after 
the  fact  of  killing  is  made  out,  and  this  even 
when  the  animal  is  a  trespasser. 

Jones  V.  Columbia  d  G.  R.  Co,  20  8.  C,  249; 
Simpkins  v.  Columbia  d  G,  R.  Co,  20  S.  C. 
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259;  Tjong  v.  Southern  22.  Co.  50  8.  C.  49; 
JDanoin  v.  CharloUe,  C\  d  A,  R.  Co.  28  8.  C. 
581,  55  Am.  Rep.  32;  Carter  v.  Columbia  Jk  O. 
H,  Co,  19  S.  C.  20,  45  Am.  Rep.  754;  Hale  v. 
Columbia  db  O.  B,  Co.  34  8.  C.  292;  2  Wood. 
Railroads,  Minor's  ed.  1894,  §  820. 

If  the  conduct  of  the  engineer  was  reckless 
or  wanton,  the  injured  party  can  recover. 
Upon  that  question  the  jury  were  entitled  to 
consider  the  case. 

Samuels  v.  Richmond  d  D,  R.  Co.  85  8.  C. 
493. 

If  the  fright  causes  nenrous  convulsions  and 
illness,  the  negligence  is  the  primary  cause  of 
the  injury,  and  the  injury  is  one  for  which 
action  may  he  hrought. 

Pureell  v.  St.  Paul  City  R.  Co.  48  Minn.  184, 
16  L.  R.  A.  208.  81  Am.  L.  Rev.  589.  29  Am. 
L.  Rev.  209;  Sloane  v.  Southern  California  R. 
Co.  Ill  Cal.  668,  82  L.  R.  A.  198;  Sedgwick. 
Damages,  §  47.  p.  67,  8th  ed.  g  861;  Bell  v. 
Oreat  NoHhein  R.  Co.  Ir.  L.  R  26  C.  L.  428; 
Louistille  eft  N.  R.  Co.  v.  J^ hitman,  79  Ala. 
828;  Stutz  v.  Chietufo  d  N.  W.  R.  Co.  78  Wis. 
147;  KendaU  v.Albia,  78  Iowa,  241. 

Gary,  A.  J.,  delivered  the  opinion  of  the 
court: 

The  above  entitled  actions  were  commenced 
on  the  15th  of  August,  1895,  and  by  consent 
were  tried  together  before  his  honor.  Judge 
Buchanan,  and  a  jury,  at  the  September.  1897. 
term  of  the  court  for  Lexington  county.  The 
f  fth  parafiiraph  of  the  first  cause  of  action  in 
the  first  of  the  above-entitled  actions  is  as  fol- 
lows: "(6)  That  on  the  afternoon  of  the  said 
mentioned  day,  between  six  and  seven  o'clock, 
the  plaintiff  iStewarl  Spearman  Mack,  as  was 
his  wont  and  customary  duty,  was  sent  by  his 
father  to  drive  the  cows  from  the  pasture, 
which  was  on  the  south  side  of  said  railroad, 
at  or  near  the  7-mile  post.  That  while  en- 
gaged in  driving  said  cattle  from  said  pasture 
to  the  house  of  said  Barnett  Sallev  Mack,  which 
was  on  the  north  side  of  said  railroad  track  (it 
bein^  necessary  to  cross  the  track  at  a  private 
crossing  which  had  been  in  use  for  years,  and 
which  use  was  well  known  to  the  defendant), 
the  plaintiff,  who  was  riding  a  mule,  being  un- 
able to  control  said  mule,  on  account  of  bis 
tender  age  and  lack  of  strength,  was  carried 
by  said  mule,  which  had  become  unruly  and 
unmanageable,  in  and  upon  the  track  of  de- 
fendant, at  or  near  the  said  7  mile  post;  and. 
in  endeavoring  to  get  said  mule  off  said  track, 
the  plaintiff  anghted,  and  was  pulling  the  f^aid 
mule,  by  the  bridle  and  a  plow  line  attached 
thereto,  away  from  and  across  said  track;  and, 
while  so  engaged,  his  attention  being  absorbed 
in  his  efforts  to  control  the  mule  and  prevent 
him  from  going  further  down  the  track  and 
getting  away  from  him  (being  in  open  and 
plain  view  of  an  approaching  train  from  the 
south  for  half  a  mile  or  more),  a  locomotive, 
with  a  train  of  cars  attached,  belonging  to  the 
defendant,  its  agent,  lessee,  or  lessees,  without 
any  signal  or  warning  whatsoever,  running  at 
a  rapid  and  reckless  rate  of  speed  towards  Co- 
lumbia, came  upon  the  plaintiff,  who  was  not 
aware  of  its  approach,  on  account  of  his  being 
80  engi^ed  in  endeavoring  to  get  the  mule  off 
said  track,  and  struck  the  mule,  and  instantly 
killed  t^e  same.  The  plaintiff,  in  order  to 
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save  his  own  life,  threw  himself  down  between 
and  along  the  cross-ties  just  outside  of  the  rail, 
bruising  and  injuring  his  person,  and  just 
barely  escaped  being  struck  b^  the  locomotive- 
and  cars  of  said  defendant,  its  servants  and 
agents,  which  said  locomotive  and  cars  ran 
immediately  over  and  above  the  plaintiff  at  a 
rate  of  speed  of  more  than  60  miles  an  hour: 
and  being  of  such  tender  age,  inexperienced, 
and  ignorant  of  the  operation  of  railroads  and 
the  running  of  locomotive  cars  thereon,  and 
owing  to  the  great  and  imminent  danger  in 
which  he  was,  and  the  reckless  movement  of 
said  train  over  him,  was  terriblv  frightened, 
his  nervous  system  was  shocked,  his  mind  was 
affected  and  partially  destroyed,  his  reason  un- 
balanced, and  he  for  a  long  time  was  made  ill 
and  sick,  and  suffered  great  mental  anguish 
and  physical  pain,  arising  from  the  terrible 
shock  to  his  nervous  system  and  the  fright 
which  he  received;  and  by  reason  thereof  be 
was  incapacitated  from  performing  or  attend- 
ing to  his  ordinary  duties,  and  his  capacitv  for 
work  greatly  diminished,  and  he  will  for  a 
long  time,  and  probablv  will  for  the  balance- 
of  his  life,  be  affected  in  mind  and  body,  and 
it  will,  to  great  extent,  affect  his  means  of 
making  a  livelihood  and  of  advancing  his  hap- 
piness in  life.  That  prior  to  said  accident  and 
injury  he  was  perfectly  healthy  and  sound, 
both  physically  and  mentally,  and  had  every 
reason  to  think  and  believe  that  he  would  so 
continue;  but  the  injury  to  his  mind  and  bodir 
by  reason  of  such  fright  and  nervous  shock 
has  greatly  diminished  his  capacity  for  per- 
forming his  duties,  and  will  hereafter  dimin- 
ish ana  affect  his  capacity  and  means  of  ac- 
quiring property,  and  means  of  advancing  his 
happiness  in  life,  which  he  had  a  right  to  ex- 
pect that  he  would  be  fully  able  to  do.  and  ac- 
quire all  those  means  of  happiness  which  he, 
as  a  perfectly  healthy  and  sound  person,  could 
have  acquired,  and  he  will  hereafter  pass 
through  life  subject  to  the  effects  which  said 
fright  and  nervous  shock  have  produced."^ 
The  specifications  of  negligence  are  alleged  in 
paragraph  6  thereof  as  follows,  to  wit:  **(6) 
That  the  South  Bound  Railroad  Company,  ita 
servants,  agents,  lessee,  or  lessees,  were  negli- 
gent in  this:  That  although  the  plaintiff  and 
the  mule  he  was  endeavoring  to  pull  away 
from  the  track  could  be  seen  for  at  least  one 
half  a  mile,  and  were  in  plain  and  open  view 
of  the  engineer  driving  the  locomotive  (ih& 
track  at  said  point  being  perfectly  straight), 
and  although  the  said  train  could  have  been 
easily  stopped  before  it  reached  the  point  on 
said  track  where  the  plaintiff  and  mule  were,, 
the  engineer  in  charge  of  said  locomotive  made 
no  effort  whatsoever  to  stop  or  diminish  the 
rate  of  speed  of  the  train,  nor  did  be  give  any 
signal,  either  bv  the  sounding  of  the  steam 
whistle  of  the  locomotive,  or  by  ringing  of 
the  bell  thereon,  nor  did  he  take  or  exercise . 
any  prudence  or  foresight,  or  do  anything 
whatsoever  to  prevent  the  running  of  the  said 
train  upon  the  plaintiff  and  said  mule,  but 
that  the  said  engineer  and  persons  in  charge 
of  said  locomotive  and  train,  although  they 
saw,  or  could  easily  have  seen  by  the  exercise 
of  the  slightest  outlook  or  observation,  upon 
the  track  in  front  of  said  advancing  locomo- 
tive and  train,  the  plaintiff  and  the  mule,  and 
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did  see,  or  could  have  easily  seen  by  the  slight- 
est observation  or  outlook  from  the  train,  that 
he  was  a  child  of  tender  years,  and  endeavor- 
in«r  to  get  his  mule  across  the  track,  and  al- 
though the  said  engineer  or  persons  in  charge 
•of  said  locomotive  sav^,  or  could  have  easily 
seen  by  ihe  exercise  of  any  prudence  or  out- 
lock  whatsoever,  that  the  plaintiff  was  not 
aware  of  the  approach  of  the  train,  yet  the 
said  engineer,  or  persons  in  charge  of  said  lo- 
comotive and  train,  carelessly,  negligently, 
■without  any  prudence  or  foresight  or  observa- 
tion or  outlook,  which  he  should  have  kept 
upon  the  track  before  him.  ran  the  said  loco 
motive  and  train  at  a  reckless  rate  of  speed 
over  said  plaintiff,  and  against  said  mule,  and 
so  injured  and  frightened  the  plaintiff  as  above 
stated,  and  instantly  killed  the  mule,  and  that 
by  reason  of  the  said  negligent  act  and  want 
oiF  care  on  the  part  of  the  defendant,  its  serv- 
ants, agents,  lessee,  or  lessees,  the  plaintiff  was 
damaged,  in  bis  person,  mind,  and  health,  $2,- 
500."  The  allegations  of  the  second  cause  of 
action  set  forth  in  said  complaint  arc  substan- 
tially the  same  as  those  contained  in  the  first 
cause  of  action,  except  the  acts  of  negligence 
on  the  part  of  the  defendant  are  alleged  to 
have  been  wilful,  malicious,  wanton,  and  reck- 
less, by  reason  of  which  the  plaintiff  claimed 
exemplary  damages.  The  second  complaint 
WHS  brought  by  Barnett  Salley  Mack,  the 
father  of  t^tewaft  Spearman  Mack,  in  which 
the  allegations  are  substantially  the  same  as 
those  set  forth  in  the  first  cause  of  action  in 
the  first  complaint.  In  the  first  cause  of  ac 
tion  he  claimed  damages  for  the  killing  of  his 
mule,  which  he  valued  at  $175.  The  second 
•cause  of  action  alleged  in  said  complaint  was 
for  the  injuries  alleged  to  have  been  sustained 
by  bis  son;  and  the  plaintiff  asked  damages 
for  the  loss  of  services  of  his  son,  and  expend- 
itures for  medicines,  medical  attention,  and 
care  of  his  son,  in  the  sum  of  $1,200.  The 
defendant  answered  both  complaints,  and,  in 
effect,  denied  generally  the  allegations  of  the 
complaint,  and  set  up  the  defense  of  contribu- 
tory negligence,  both  on  the  part  of  the  father 
and  the  son.  At  the  close  of  the  plaintiff's 
testimony  the  defendant  made  a  motion  for  a 
nonsuit,  which  was  refused.  The  jury  ren- 
dered a  verdict  in  favor  of  Stewart  Spearman 
Mack  for  $650,  and  a  verdict  for  Barnett  Sal- 
ley  Mack  for  $335.  The  defendant  appealed, 
upon  exceptions,  the  first  of  which  is  as  fol- 
lows: 

*  (1)  Because,  against  the  objection  of  the 
defendant,  his  honor,  the  presiding  judge,  al- 
lowed the  witnesses  produced  for  the  plaintiff 
to  testify  as  to  the  failure  of  the  train  which 
caused  the  accident  to  give  the  statutory  sig- 
nals upon  approaching  the  Augusta  Road  cross- 
ing, and  other  road  crossings."  Some  of  this 
testimony  was  admitted  without  objection,  and 
it  is  questionable  whether  the  objection  was 
properly  interposed  to  the  other  part  of  said 
testimony.  Furthermore,  it  does  not  appear 
that  the  presiding  judge  ruled  upon  the  ad- 
missibility of  said  testimony.  But  said  testi- 
mony tended  to  show  an  utter  disregard  of  the 
requirements  of  law  as  to  the  manner  of  run- 
ning the  train,  and  was  responsive  to  the  alle- 
gation of  reckless  negligence.  This  exception 
IS  therefore  overruled. 
40  L.  R.  A. 


The  second  exception  is  as  follows:  '*(2) 
Because  bis  honor,  the  presiding  judge,  al- 
lowed the  witness  John  Weston  to  testify, 
against  the  objection  of  the  defendant,  in  ans- 
wer to  the  question,  'Who  travels  that  last 
road, — what  kind  of  people?*  When  it  had 
been  admitted  that  the  accident  had  not  oc- 
curred at  the  crossing,  and  the  crossing  had 
nothing  to  do  with  it."  The  testimony  was 
irrelevant,  but  harmless.  This  exception  is 
overruled. 

The  third  exception  is  as  follows:  '*(3)  Be- 
cause his  honor,  the  presiding  judge,  against 
the  objection  of  the  defendant,  allowed  other 
witnesses  to  testify  sb  to  the  character  of  the 
crossings  on  the  Augusta  road  and  the  Planta- 
tion road  crossing.'*  Waiving  the  objection  to 
this  exception  that  it  is  too' general,  still  it 
cannot  be  sustained,  as  the  testimony,  although 
irrelevant,  was  harmless. 

The  fourth  exception  is  as  follows:  "1^) 
Because,  against  the  objection  of  the  defend- 
ant, his  honor,  the  presiding  judge,  allowed  a 
witness.  Barnett  Salley  Mack,  to  testify  that 
the  railroad  hands  worked  the  Plantation  road 
crossing."  Even  if  there  was  error,  it  was 
harmless,  and  this  exception  is  overruled. 

The  fifth  exception  is  as  follows:  "(5)  Be- 
cause his  honor,  the  presiding  judge,  refused 
the  motion  for  a  nonsuit  upon  the  grounds 
stated  in  the  case  for  appeal."  Waiving  the 
objection  to  this  exception,  that  it  is  not  suffi- 
ciently specific,  it  cannot  be  sustained.  The 
grounds  upon  which  the  defendant  made  the 
motion  for  a  nonsuit  are  as  follows:  **FirsL 
That  the  action  could  not  be  maintained  as  an 
appeal  under  the  statute  regulating  the  giving 
of  signals  at  crossings,  because  it  was  proved 
that  it  had  not  occurred  at  any  crossing  or 
traveled  place.  Second.  That  the  action  conld 
not  be  maintained  as  a  common  law  action  for 
negligently  injuring  the  plaintiff  Stewart  Spear- 
man Mack,  or  negligently  killing  the  mule, 
because  the  evidence  did  not  tend  to  establish 
any  negligence  on  the  part  of  the  railroad  com- 
pany, through  its  servants,  in  the  ranniag  of 
the  train  which  caused  the  injury."  The  first 
ground  cannot  be  sustained,  for  the  reason 
that  the  plaintiff  distinctly  stated  upon  the 
trial  of  the  case  that  the  action  wag  not  brought 
under  the  statute.  The  second  ground  cannot 
be  sustained,  as  the  allegations  of  the  com- 
plaint, and  the  testimony  adduced  to  support 
them,  showed  that  this  was  not  the  case  of  an 
ordinary  trespasser.  There  was  testimony 
tending  to  prove  ever^  material  allegation  <n 
the  complaint,  and  this  exception  is  overniled. 

The  sixth  and  seventh  exceptions,  which 
will  be  considered  together,  arc  as  follows: 
*'(6)  Because  his  honor,  the  presiding  judge, 
refused,  upon  request  of  the  defendant,  to 
charge  as  follows,  to  wit:  '  It  being  admitted 
that  there  was  no  actual  collision  between  the 
plaintiff  Stewart  Spearman  Mack  and  the  de- 
fendant's train,  and  no  physical  injury  result- 
ing from  such  a  collision  at  any  public  cross- 
ing, traveled  place,  or  any  other  place,  the 
defendant's  servants  were  not  bound  to  have 
stopped  the  train  because  it  ran  in  proximity 
to  the  plaintiff,  and  the  defendant  is  not  re- 
sponsible for  the  consequences  of  fright  occa- 
sioned thereby.'  (7)  Because  his  honor  charged 
the  jury  as  follows,  to  wit:    'But  if  the  defend- 
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ant,  by  their  servants,  were  guilty  of  a  lack  of 
ordinary  care,  and  had  run  upon  the  plaintiff, 
thus  making  itself  liable  for  negligence,  and, 
vbile  guiliy  of  such  lack  of  ordinary  care,  ran 
so  immediately  upon  the  plaintiff  that  he  had 
to  jump,  being  impressed  with  the  overwean- 
ing  necessity  to  jump,  and  such  necessity  not 
having  Iseen  brought  upon  himself,  and  he 
had  to  jump  beyond  and  off  of  the  track;  and, 
if  he  were  injured  by  such  lack  of  ordinary 
care, — then  that  would  be  a  natural  and  prox- 
imate injury,  such  as  the  law  gives  an  action 
for,  and  they  would  be  responsible  for  the  con- 
sequences of  such  natural  fright,  if  such  fright 
was  so  caused;'  thereby  erring,  in  indicating 
that  a  mere  '  lack  of  ordinary  care '  on  the  part 
of  the  defendant  would  make  the  defendant 
liable  for  the  consequences  of  natural  fright 
caused  by  running  in  proximity  to  the  plain- 
tiff, and  that  irrespective  of  question  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff." In  disposing  of  this  request,  his  honor 
said:  *'l  cannot  charge  this  request,  as  fnimcd. 
because  the  court  cannot  say  that  no  physical 
injury  has  resulted  to  the  plaintiff  here,  and 
the  use  of  the  word  *  proximity,'  associated 
with  the  language  here  in  the  request  to 
charge,  would  be  open  to  a  construction  that 
the  court  could  not  charge.  But  I  charge  you 
this:  They  were  not  obliged  to  stop  tJcause 
of  the  nearness  to  the  track, — by  reason  of  the 
plaintiff  being  near  to  the  track. — nor  would 
they  be  liable  for  such  injury,  provided  the 
plaintiff  exercised  due  and  proper  care,  ac- 
cording to  his  age  and  circumstances;  but  If 
the  defendants,  by  their  servants,  were  guilty 
of  a  lack  of  ordinary  care,  and  had  run  upon 
the  plaintiff,  thus  making  themselves  liable 
for  negligence,  and,  while  guilty  of  such  lack 
of  ordinary  care,  ran  so  immediately  upon  the 
plaintiff  that  he  had  to  jump,  being  impressed 
with  the  overweaning  necessity  to  jump,  and 
■such  necessity  not  having  been  brought  upon 
himself,  and  he  had  to  jump  beyond  and  off 
of  the  track,  and  if  he  were  injured  by  such 
lack  of  ordinary  care,  then  that  would  be  a 
natural  and  proximate  injury,  such  as  the  stat- 
ute gives  an  action  for,  and  they  would  be  re- 
sponsible for  the  consequences  of  such  natural 
fright,  if  such  fright  was  so  caused.  Now,  I 
have  made  that  definite,  for  the  purpose  of 
showing  you  the  meaning  of  the  word  'prox- 
imity.' A  railroad  does  not  have  to  stop,  in 
these  days  of  fast  trains,  when  a  person  is  close 
to  their  track,  unless  they  see  that  he  is  going 
upon  the  track,  or  unless  they  stop,  exercising 
the  care  of  an  ordinary  person,  some  injury 
would  result.  But,  while  they  don't  owe  that 
duty,  suppose  a  man  were  approaching  in  such 
a  condition,  and  at  such  an  angle  to  the  rail- 
road, and  the  fireman  or  the  .servants  were  to 
see  him  in  time  to  stop,  and  they  were  to  see 
that  there  was  something  the  matter  with  this 
man, — ^judging  from  his  actions  that  he  could 
not  have  heard  the  train, — or  to  impress  them 
with  the  fact  that  he  was  deaf,  and,  if  they 
did  not  stop  the  train,  he  would  continue,  and 
it  would  result  in  a  collision  with  him  upon 
the  track  of  the  railroad.  Then  I  say  that  If 
they  were  so  impressed,  and  were  to  go'on, 
and  thereby  make  that  act  an  act  of  wilful- 
ness, although  he  may  be  guilty  of  carelessness 
and  negligence  in  going  across  the  track,  yet 
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that  would  not  excuse  the  railroad,  if  they 
could  have  avoided  it  by  exercising  ordinary 
care, — because  he  is  in  the  wrong,  and  they 
could  have  avoided  it.  They  should  not  go 
upon  and  kill  a  person,  or  run  over  property, 
when  it  could  be  avoided,  no  matter  whether 
the  man  is  in  the  wrong.  I  mean,  in  the  sense 
that  such  injury  would  be  wilful.  I  therefore 
charge  that,  with  this  modification,  and  so  far 
as  consistent  with  the  matter  requested  here." 
For  the  first  time  the  question  is  presented 
to  this  court  whether  a  railroad  company  is 
liable  for  injuries  sustained  in  consequence  of 
fright  caused  by  its  negligence.  The  authori- 
ties are  very  conflicting,  and  those  which  de- 
cide that  the  railroad  is  not  liable  for  such  in- 
juries are  not  in  harmony  as  to  the  reason  for 
such  rule.  In  the  case  of  Mitchell  v.  Roehesttr 
li.  Co.  151  N.  Y.  107,  84  L.  R.  A.  781,  and 
cases  therein  cited,  it  is  held  that  the  railroad 
company  is  not  liable,  on  the  ground  that  dam- 
ages for  such  injuries  are  too  remote,  while  in 
the  case  of  Spade  v.  Lynn  <&  B.  H.  Go.  168 
Mass.  285,  88  L.  R.  A.  512,  the  court  says: 
"This  case  presents  a  question  which  has 
not  heretofore  been  determined  in  this  com- 
monwealth, and  in  respect  to  which  the  de- 
cisions elsewhere  have  not  been  uniform.  It 
is  this:  whether,  in  an  action  to  recover  dam- 
ages for  an  Injury  sustained  through  the 
negligence  of  another,  there  can  be  a  re- 
covery for  a  bodily  injury  caused  by  mere 
fright  and  *  mental  disturbance.  The  jury 
were  instructed  that  a  person  cannot  recover 
for  mere  fright,  fear,  or  mental  distress,  occa- 
sioned by  the  negligence  of  another,  which 
does  not  result  in  bodily  injury;  but  that, 
when  the  fright  or  fear  of  nervous  shock  pro- 
duces a  bodily  injury,  there  may  be  a  recovery 
for  that  bodily  injury,  and  for  all  the  pain, 
mental  or  otherwise,  which  may  arise  out  of 
that  bodily  injury.  .  .  .  The  exemption 
from  liability  for  mere  fright,  terror,  alarm,  or 
anxiety  does  not  rest  on  the  assumption  that 
these  do  not  constitute  an  actual  Injury.  They 
do  in  fact- deprive  one  of  enjoymeot  and  of 
comfort,  cause  real  suffering,  and,  to  a  greater 
or  less  extent,  disqualify  one  for  the  time 
being  from  doing  the  duties  of  life.  If  these 
results  flow  from  a  wrongful  or  negligent  act, 
a  recovery  therefor  cannot  be  denied  on  the 
ground  that  the  injury  is  fanciful,  and  not 
real.  Nor  can  it  be  maintained  that  these  re- 
sults may  not  be  the  direct  and  immediate  con- 
sequence of  the  negligence.  Danger  excites 
alarm.  Few  people  are  wholly  insensible  to 
the  emotions  caused  by  imminent  danger, 
though  some  are  less  affected  than  others.  It 
must  also  be  admitted  that  a  timid  or  sensitive 
peri«on  may  suffer,  not  only  in  mind,  but  also 
in  body,  from  such  a  cause.  Great  emotion 
may.  and  sometimes  does,  produce  physical 
effects.  The  action  of  the  heart,  the  circula- 
tion of  the  blood,  the  temperati\re  of  the  body, 
as  well  as  the  nerves  and  appetite,  may  all  be 
affected.  A  physical  injury  may  be  directly 
traceable  to  fright,  and  so  may  be  caused  by  it. 
We  cannot  say,  therefore,  that  such  conse- 
quences may  not  flow  proximately  from  unin- 
tentional negligence;  and,  if  compensation  in 
damages  may  fe  recovered  for  a  physical  in- 
jury so  caused,  it  is  hard,  on  principle,  to  say 
why  there  should  not  also  be  a  recovery  for 
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the  mere  mental  suffering,  when  not  accom- 
panied by  any  perceptible  physical  effects.  It 
'would  seem,  therefore,  that  the  real  reason  for 
refusing  damages  sustained  from  mere  fright 
must  be  something  different;  and  it  probably 
rests  on  the  ground  that  in  practice  it  is  im- 
possible satisfactorily  to  admmister  any  other 
rule.  .  .  .  The  logical  vindication  of  this 
rule  is,  that  it  is  unreasonable  to  hold  persons 
whu  are  merely  negligent  bound  to  anticipate 
and  guard  against  fright,  and  the  conse- 
quences of  fright;  and  that  this  would  open 
a  wide  door  for  unjust  claims,  which  could 
not  successfully  be  met.  These  views  are 
supported  by  the  following  decisions:  Vic- 
torian R.  Comrs.  v.  CovltaSt  L.  R.  18  A  pp. 
Cas.  222;  Mitchell  v.  Rochester  R.  Co.  151  N. 
Y.  107,  84  L.  R.  A.  781;  Emng  v.  Pittsburgh, 
a  C.  &  St.  L.  R.  Co,  147  Pa.  40.  14  L.  R.  A. 
666;  Haile  v.  Texas  A  P.  R,  Co.  28  U.  S.  App. 
^  80,  60  Fed.  Rep.  557.  9  C.  C.  A.  134,  23  L.  R. 
A.  774.  In  the  following  cases  a  different 
view  was  taken:  Beil  v.  Qrtat  Northern  R.  Co. 
Ir.  L.  K.  26  C.  L.  428;  PureeU  v.  8t.  Paul  City 
R.  Co.  48  Minn.  184,  16  L.  R.  A.  208;  Fitz- 
Patrick  v.  Great  Western  R.  Co.  12  U.  C.  Q.  B. 
645.  See  also  Seven,  Neg.  pp.  77  et  seg.  It  is 
hardly  necessary  to  add  that  this  decision  does 
not  reach  those  classes  of  actions  where  an  in- 
tention to  cause  mental  distress  or  to  hurt  the 
feelings  is  shown,  or  is  reasonably  to  be  in- 
ferred, as,  for  example,  in  cases  of  seduction, 
slander,  malicious  prosecution,  or  arrest,  and 
some  others.  Nor  do  we  include  cases  of  acts 
done  with  gross  carelessness  or  recklessness, 
showing  utter  indifference  to  such  conse- 
quences, when  they  must  have  been  in  the 
actor's  mind.  Lombard  v.  Lennox,  155  Mass. 
70;  FiUebrown  w.\Hoar,  124  Mass.  580;  Meagher 
v.  Driscoll,  99  Mass.  2»1,  96  Am.  Dec.  759. 

We  are  much  impressed  with  the  leasoning 
of  the  court  in  the  case  of  ^oane  v.  Southern 
California  R.  Co.  Ill  Cal.  668,  82  L.  R.  A. 
198.  in  which  the  following  language  is  used: 
*'Tbe  real  question  presented  bv  the  objections 
and  exception  of  the  plaintiff  is,  whether  the 
subsequent  nervous  disturbance  of  the  plaintiff 
was  a  suffering  of  the  body  or  of  the  mind. 
The  interdependence  of  the  mind  and  body  is 
in  many  respects  so  close  that  it  is  impossible 
to  distinguish  theit  respective  influence  upon 
each  other.  It  most  be  conceded  that  a  nervous 
shock  or  paroxysm,  or  a  disturbance  of  the 
nervous  system,  is  distinct  from  mental  anguish, 
and  falls  within  the  physiological,  rather  than 
the  psychological,  branch  of  the  human  organ- 
ism. It  is  a  matter  of  general  knowledge  that 
an  attack  of  sudden  fright,  or  an  exposure  to 
imminent  peril,  has  prociuced  in  individuals  a 
complete  change  in  their  nervous  system,  and 
rendered  one  who  was  physically  strong  and 
vigorous  weak  and  timid.  Such  a  result  must 
be  regarded  as  an  injury  to  the  body,  rather 
than  to  the  mind,  even  though  the  mind  be  at 
the  same  time  injuriously  affected.  Whatever 
may  be  the  influence  by  which  the  nervous 
system  is  affected,  its  action  under  that  influ- 
ence is  entirely  distinct  from  the  mental  process 
which  is  set  in  motion  by  the  brain.  The 
nerves  and  nerve  centers  of  the  body  are  a  part 
of  the  physical  system,  and  are  not  only  sus- 
ceptible of  lesion  from  external  causes,  but  are 
also  liable  to  be  weakened  and  destroyed  from 
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causes  primarily  acting  upon  the  mind.  If 
these  nerves,  or  the  entire  nervous  system,  are 
thus  affected,  there  is  a  physical  injury  thereby 
produced;  and,  if  the  primal  cause  of  this  in- 
jury is  tortious,  it  is  immaterial  whether  it  is 
direct,  as  by  a  blow,  or  indirect,  through  some 
action  upon  the  mind.  .  .  .  The  meotai 
condition  which  superinduced  the  bodily  harm 
in  the  foregoing  cases  was  fright,  but  the  char- 
acter of  the  mental  excitation  by  which  the  in- 
jury to  the  body  is  ])roduced  is  immaterial.  If 
it  can  be  established  that  the  bodily  harm  is 
the  direct  result  of  the  condition,  without  any 
intervening  cause,  it  must  be  held  that  the  aa 
which  caused  the  condition  set  in  motion  the 
agencies  by  which  the  injury  was  produced, 
and  is  the  proximate  cause  of  such  injury." 

In  the  case  of  PurceU  v.  8t.  Paul  City  ft  Co. 
48  Minn.  184,  16  L.  R.  A.  208,  the  court  aays: 
''Of  course,  negligence  without  injury  gives 
no  right  of  action.  On  the  argnment  there 
was  much  discussion  of  the  question  whether 
fright  and  mental  distress  alone  constitute  such 
injury  that  the  law  will  allow  a  recovery  for 
it.  The  question  is  not  involved  in  the  case. 
86  it  may  be  conceded  that  any  effect  of  a 
wrongful  act  or  neglect  on  the  mind  alone  will 
not  furnish  ground  of  action.  Here  is  a  phya 
cal  injury,  as  serious,  certainly,  as  would*  be 
the  breaking  of  an  arm  or  leg.  Does  the  com 
plaint  show  that  defendant's  negligence  was 
the  proximate  cause  of  that  injury?  If  so.  the 
action  will,  of  course  lie.  Wnat  is,  in  law,  a 
proximate  cause*  is  well  expressed  io  the  def- 
inition, often  quoted  with  approYal,  given  in 
Milwaukee  d  St.  P.  R  Co.  v.  Kellogg,  94  U.  S. 
469,  24  L.  ed.  256,  as  follows:  The  primary 
cause  may  be  the  proximate  cause  of  a  disas- 
ter, though  it  operate  through  successive  in- 
struments, as  an  article  at  the  end  of  a  chain 
may  be  moved  by  force  applied  to  the  other 
end.  that  force  bein^  the  proximate  cause  of 
the  movement;  or  as  in  the  oft-cited  ca^e  of 
the  squib  thrown  in  the  inarket  place.  Seotl 
V.  Shepherd,  2  W.  Bl.  892.  The  question  al- 
ways is,  Was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury,— a 
continuous  operation?  Did  the  facts  consti- 
tute a  continuous  succession  of  events,  so 
linked  together  as  to  make  a  natural  whole,  or 
was  there  some  new  and  independent  cauae  in 
iervening  between  the  wrong  and  the  injury  f 
There  may  be  a  succession  of  intermediate 
causes,  each  produced  by  the  one  preceding, 
and  producing  the  one  following  it.  It  must 
appear  that  the  injurv  was  the  natural  conse- 
quence of  the  wrongful  act  or  omission.  The 
new,  independent^intervening  cause  must  be 
one  not  produced  by  the  wrongful  act  or  omis- 
sion, but  independent  of  it,  and  adequate  to 
bring  about  the  injurious  result.  Whether 
the  natural  connection  of  events  was  main- 
tained, or  was  brolcen  by  such  new,  independ- 
ent cause,  is  generally  a  question  for  the  jury. 
In  this  case  the  only  cause  that  can  be  su'g 
gested  as  intervening  between  the  negligence 
and  the  injury  is  plaintiff's  condition  of  mind, 
to  wit,  her  fright.  Could  that  be  a  natural, 
adequate  cause  of  the  nervous  convulsions? 
The  mind  and  body  operate  reciprocally  on 
each  other.  Physical  injury  or  illness  aoroe- 
times  causes  mental  disease.  A  mental  shook 
or  disturbance  sometimes  causes  injury  or  ill* 
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ness  of  body,  especially  of  the  nervous  sys- 
tem. 

Now,  if  the  fright  was  the  Datural  conse- 
quence of— was  brought  about,  caused  by— 
the  circumsiances  of  peril  and  alarm  in  which 
defendant's  negligence  placed  plaintiff,  and 
the  fright  caused  the  nervous  shock  and  con- 
vulsions, and  consequent  illness,  the  negli- 
gence was  the  proximate  cause  of  those  in- 
juries. That  a  mental  condition  or  operation 
on  the  part  of  the  one  injured  comes  between 
the  negligence  and  the  injury  does  not  neces- 
sarilv  oreak  the  required  sequence  of  inter- 
mediate causes." 

Mr.  Sedgwick,  in  his  work  on  Damages,  8th 
>ed.  vol.  2,  p.  642,  in  commenting  on  the  opin- 
ion of  Pallea,  C.  B.,  in  the  case  of  BeU  v. 
Oreat  Northern  H,  Co,  Ir.  L.  R.  26  C.  L.  428, 
says:  "The  learned  chief  baron  then  referred 
to  the  case  of  Victorian  R,  Comrs.  v.  Cattltas, 
L.  R.  13  App.  Cas.  222,  in  which  the  privy 
<;ouncil  held  that  mere  mental  terror  was  not  a 
consequence  which  would  ordinarily  flow  from 
the  negligence  proved  in  that  case.  This  case, 
however,  was  not  approved;  but  the  court 
followed  an  earlier,  unreported  Irish  case 
{Byrne  v.  Great  Southern  A  W.  R.  Co.  in  ihe 
-court  of  appeal),  where  compensation  for  in- 
Jury  resulting  from  nervous  shock  was  allowed 
Id  a  much  stronger  case  than  the  one  at  bar. 
The  learned  chief  baron  continued  (page  442): 
*In  conclusion,  I  am  of  opinion  that,  as  the  re- 
lation between  fright  and  injurv  to  the  nerve 
and  brain  structures  of  the  body  is  a  matter 
which  depends  entirely  upon  scientific  and 
medical  testimony,  it  is  impossible  for  any 
court  to  lay  down,  as  a  matter  of  law,  that  if 
negligence  cause  fright,  and  such  fright,  in  its 
turn,  so  affects  such  structures  as  to  cause  in- 
jury to  health,  such  injury  cannot  be  a  conse- 
quence which,  in  the  ordinary  course  of 
things,  would  flow  from  the  negligence,  unless 
such  injury  accompanv  such  negligence  in 
point  of  time.'  The  prmciple  adopted  in  this 
case  would  seem  to  be  the  true  one.  The  neg- 
ligence of  the  company  being  admitted,  any 
injury  directlv  resulting  should  be  compen- 
sated." See  also  Mentzer  v.  Western  U.  Teleg. 
Co.  98  Iowa,  752,  28  L.  R.  A.  72. 

These  views  are  in  harmony  with  the  prin- 
ciples laid  down  in  the  case  of  IlarrUon  v. 
Berkley,  1  Strobh.  L.  525,  47  Am.  Dec.  578, 
which  was  an  action  for  damages  against  a 
shopkeeper  for  unlawfully  selling  whisky  to  a 
slave,  by  means  whereof  &e  became  intoxicated 
and  died.  In  that  case  the  court  said:  *'Itis 
therefore  required  that  the  consequences  to  be 
answered  for  should  be  natural,  as  well  as 
proximate.  [Ward  v.  Weeke]  7  Ring.  211; 
[KtUy  V.  Partington^  5  Barn.  &  Ad.  645.  By 
this  I  understand,  not  that  they  should  be 
such  as,  upon  a  calculation  of  chances,  would 
be  found  likely  to  occur,  nor  such  as  extreme 
prudence  might  anticipate,  but  only  that  they 
should  be  such  as  have  actually  ensued  one 
from  another,  without  the  concurrence  of  any 
such  extraordinary  conjuncture  of  circum- 
stances or  the  intervention  of  any  such  extraor- 
dinary result,  as  that  the  usual  course  of  nature 
should  seem  to  have  been  departed  from.  In 
requiring  concurring  consequences,  that  they 
should  be  proximate  and  natural  to  constitute 
legal  damage,  it  seems  that  in  proportion  as  one 
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quality  is  strong  may  the  other  be  dispensed 
with;  that  which  is  immediate  cannot  be  con- 
sidered unnatural;  that  which  is  reasonably  to 
be  expected  will  be  regarded,  although  it  may 
be  considerably  removed.  Bennett  v.  Lock- 
toood,  20  Wend.  228,  82  Am.  Dec.  582.  .  '.  . 
The  defendant,  however,  has  further  Insisted 
that,  if  the  drinking  and  intoxication  were  the 
proximate  and  natural  consequences  of  his  act 
the  exposure  and  death  were  not;  but  that  the 
death  resulted  mainly  from  the  exposure,  and 
not  from  the  intoxication  only.  It  may  well 
be  said  (speaking  in  the  language  of  every -day 
life,  which  attempts  no  philosophical  analysis) 
that  the  exposure  was  the  immediate  effect  of 
the  intoxication,  and  that  the  two  produced 
the  death.  Thus,  without  any  unconnected  in- 
fluence to  be  perceived,  the  death  has  come 
from  the  intoxication,  which  the  defendant's 
act  occasioned.  The  defendant  cannot  com- 
plain that  an  agent  which  his  own  act  natur- 
ally brought  into  operation  has  occurred  to 
produce  the  result." 

We  are  satisfied  that  the  reasoning  is  in  favor 
of  the  liability  of  a  railroad  company  in  such . 
cases,  and  that,  as  a  general  proposition,  it  is  lia- ' 
ble  for  such  injuries  where  there  is  a  lack  Of  or- 
dinary care.    These  exceptions  are  overruled. 

The  eighth  and  ninth  exceptions  will  be  con- 
sidered together,  and  are  as  follows:  "(8)  Be- 
cause his  honor,  the  presiding  judge,  refused, 
upon  request  of  the  defendant,  to  charge  as 
follows,  to  wit:  'It  being  admitted  that  the 
plaintiff  Stewart  Spearman  Mack  suffered  no 
injury  at  any  traveled  place  or  public  crossing 
referred  to  in  the  statute,  any  failure  on  the 
part  of  the  defendant's  servants  to  ring  a  bell 
or  blow  a  whistle  at  any  such  traveled  place  or 
public  crossing  was  not  evidence  of  such  neg- 
ligence on  the  part  of  the  defendant  in  this 
case  as  will  entitle  the  plaintiff  to  a  recovery.' 
(9)  Because  his  honor,  the  presiding  judge, 
in  connection  with  his  refusal  of  such  request, 
charged  as  follows,  to  wit:  *It  is  not  charged 
that  it  was  at  a  public  highway  or  crossing, 
and  that,  therefore,  the  mere  omission  to  ring 
the  bell  or  blow  the  whistle  would  not  be  con- 
clusive presumption  of  negligence,— this  being 
a  common-law  action,  should  be  taken  as  a 
circumstance  only.  1  so  charge  that  request, 
with  that  qualification :  That  the  injury  is  not 
charged  to  have  been  committed  at  a  crossing, 
whereby  the  application  of  this  principle  and 
rule  of  evidence,  making  it  conclusive  pre- 
sumption of  negligence  from  the  omission  to 
ring  the  bell  or  blow  the  whistle,  will  apply;' 
thereby  erring,  in  indicating  that  the  failure  to 
give  the  statutory  signals  at  the  Augusta  Road 
crossing  and  other  crossings  was  ^a  circum- 
stance from  which  the  jury  might  infer  negli- 
gence." A  request  to  charge  must  be  con- 
strued with  reference  to  the  issue  made  by  the 
pleadings,  and  the  testimony  adduced  upon 
the  trial  of  the  case.  If  the  presiding  judge 
had  charged  the  request  in  the  form  in  which 
it  was  presented,  he  would  have  invaded  the 
province  of  the  jury.  The  testimony,  as  we 
have  said,  was  competent  for  the  purpose  of 
showing  an  utter  disregard  of  the  requirements 
of  law  as  to  the  blowing  of  the  whistle,  and 
was  responsive  to  the  allegation  of  recklessness 
on  the  part  of  the  defendant.  Even  if  the  de- 
fendant was  not  required  by  the  statute  to  blow 
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the  whistle,  in  approaching  the  crossing,  be- 
fore it  reached  the  plaintiff,  still  it  was  a  mat- 
ter for  the  consideration  of  the  jury  whether 
there  was  negligence  in  blowing  the  whistle  at 
that  time,  not  as  a  requirement  of  the  statute, 
but' as  a  fact  showing  a  want  of  due  care  on 
the  part  of  the  defendant  under  the  circum- 
stances of  the  case.  Czech  v.  Great  Northern 
R,  Co.  (Minn.)  38  L.  R.  A.  302.  These  excep- 
tions are  overruled. 

The  tenth  exception  is  as  follows:  **(10) 
Because  his  honor,  the  presiding  judge,  refused 
the  request  of  the  defendant  to  charge  as  fol- 
lows, 10  wit:  'If  the  jury  believe  that  the 
plaintiff,  while  looking  and  listening,  could 
hear  the  train,  and  that  any  ordinary,"prudent 
person  would,  under  like  circumstances,  have 
done  so,  then  he  was  negligent;  and  if,  then, 
under  tho.se  circumstances,  he  went  on  the 
track,  in  view  of  an  approaching  train,  the 
plaintiff  cannot  recover,' — but  modified  the 
same  by  adding:  'I  charge  you  that,  with  this 
modification:  The  "person^'  there  refers  to  an 
adult;  and  due  care  is  owing  to  the  circum- 
stances of  the  person.  His  duty  would  be 
*  greater  to  a  minor:'  thereby  erring  in  indicat- 
ing to  the  jury  that  the  mere  minority  of  the 
plaintiff  Stewart  Spearman  Mack,  although  a 
boy  of  fourteen  or  fifteen  years  of  age,  would 
exempt  him  from  the  obligation  to  look  and 
listen  for  an  approaching  train."  The  inten- 
tion of  the  presiding  judge  in  modifying  the 
request  was  to  make  it  responsive  to  the  alle- 
gations of  the  complaint.  The  charge  of  the 
presiding  judge  is  not  susceptible  of  the  con- 
struction set  forth  in  the  exception.  The 
minority  of  the  plaintiff  was  a  fact  to  be  con- 
sidered by  the  jury  in  determining  the  question 
of  negligence,  but  his  honor  did  not  charge  the 
jury  that  the  mere  minority  of  the  plaintiff 
would  exempt  him  from  the  obligation  to  look 
and  listen  for  an  approaching  train.  This  ex- 
ception is  overruled. 

The  eleventh  exception  is  as  follows;  "(11) 
Because  his  honor,  the  presiding:  judge,  re- 
fused, upon  request  of  the  defendant,  to  charge 
as  follows,  to  wit:  *If  tlie  jury  find  that  the 
defendant's  servants  had  every  reason  to  sup- 
pose that  the  plaintiff,  or  any  prudent  person, 
would. not  go  upon  the  track,  there  was  no 
negligence  in  running  trains  at  a  fast  speed, 
and  the  plaintiff  cannot  recover,* — but  modi- 
fled  the  same  by  adding:  'I  charge  you  that, 
with  the  modification  of  the  preceding  charge; 
charge  both  together;'  thereby  erring,  in  indi- 
cating that  the  mere  minority  of  the  plaintiff 
Stewart  Spearman  Mack  would  make  it  negli- 
gence on  the  part  of  the  servants  of  the  com- 
pany to  have  run  the  train  rapidly,  even 
though  they  had  every  reason  to  suppose  that 
the  plaintiff  would  not  go  upon  the  track." 
This  exception  is  disposed  of  by  what  was  said 
in  considering  the  tenth  exception. 

The  twelfth  exception  is  as  follows:  "(12) 
Because  his  honor,  the  presiding  judge,  re- 
fused, upon  request  of  the  defendant,  to 
charge  the  jury  that  'the  defendant  was  not 
bound  to  slacken  speed  of  train,  where  no  rea- 
sonable ground  existed  for  the  supposition  that 
the  plaintiff  would  go  on  or  near  the  track,* 
but  modified  the  same  by  saying,  *I  charge  you 
that,  with  the  limitation  of  nearness  to  the 
track  that  I  have  indicated  heretofore.'" 
40  L,  R.  A. 


Waiving  the  objection  to  this  exception,  that 
it  fails  to  point  out  any  specific  error  of  law. 
still  the  modification  of  the  request  by  the 
presiding  judge  was  not  erroneous. 

The  thirteenth  exception  is  as  follows:  **<13) 
Because  his  honor,the  presiding  judge,  refused, 
upon  the  request  of  the  defendani,  to  charge, 
'that,  even  if  the  jury  should  believe  that  no 
signals  were  given  at  or  near  any  crossing,  yet 
the  defendant  would  not  be  liable,  if  it  w'ere 
reasonable  to  suppose  that  no  ordinarily  pru- 
dent person  would  attempt  to  go  near  or  upon 
a  track  when  the  train  was  plainly  in  sigbt  and 
advancing,  and  when  the  defendant's  servants 
had  every  reason  to  suppose  that  the  plaintiff 
was  aware  of  the  fact,'  but  modified  the  same 
by  adding:  'Well,  as  an  abstract  proposition 
that  is  so.  "Prudent  person  of  ordinary  in- 
telligence" applies  to  an  adult, — applies  to  a 
person  who  can  take  care  of  himself,  who 
is  supposed  to  have  average  intelligence/ 
thereby  erring,  by  indicating  that  (be  mere 
minority  of  the  plaintiff  Stewart  Spearman 
Mack  would  make  the  failure  to  give  the  sii;- 
nals,  at  or  near  the  crossing,  negligence  to- 
wards the  plaintiff,  although  the  train  was 
plainly  in  sight  and  advancing,  and  the  serv- 
ants of  the  defendant  had  every  reason  to  sup- 
pose that  the  plaintiff  was  aware  of  the  fact/' 
This  exception  does  not  contain  all  the  remarks 
of  his  honor  in  charging  the  request.  Thty 
are  as  follows:  "Well,  as  an  abstract  propo- 
sition, that  is  so.  'Prudent  person  of  ordinary 
intelligence'  applies  to  an  adult.— applies  to  a 
person  who  can  take  care  of  himself,  who  is 
supposed  to  have  average  intelligence.  In  ad- 
dition to  that,  as  I  have  indicated  before  in  my 
charge  on  one  of  these  requests,  signals  were 
required  at  a  traveled  place. — that  conclusive- 
ness of  presumption  from  the  omission  to  rine 
the  bell  or  blow  the  whistle  applied  to  a  public 
highway,  street,  or  some  crossing  like  that: 
but  that  does  not  deprive  the  plaintiff  of  hfe 
right  at  all;  nor  does  it  relieve  them  of  their 
duty  that  the  law  lays  upon  them, — if  neces- 
sary, to  make  signals  for  the  purpose  of  avoid- 
ing an  accident,  in  exercising  ordinary  care 
and  prudence."  This  exception  is  disposed  of 
by  what  was  said  in  considering  the  other  ex- 
ceptions, and  is  overruled. 

The  fourteenth  exception  is  as  follows:  *mA> 
Because  his  honor,  the  presiding  judge.ref  used, 
upon  request  of  the  defendant,  to  charge  the 
jury  'that  the  jury  cannot  render  any  verdict 
for  punitive  damages  unless  the  evidence  i* 
clear  that  the  defendant's  servants  were  gruiliy 
of  the  most  reckless,  gross,  and  malicious  neg- 
ligence.' but  modified  the  same  by  adding: 
'Well,  I  cannot  charge  that,  as  stated  there, 
because  the  plaintiff  must  recover  by  the  pre 
ponderance  of  the  evidence.  I  suppose  what 
counsel  meant  to  say  was,  "Guilty  oV  reckless- 
ness, wanton,  wilful,  malicious,  or  acts  of 
gross  negligence/'  That  is  the  general  rule. 
Punitive  or  smart  money  is  given  where  the 
action  has  been  prompted  by  recklessness,  by 
wantonness,  by  wilfulness,  by  malice,  or  bap 
pened  through  negligence;'  thereby  erring  in 
indicating  that  the  jury  might  give  punitive 
damages  or  smart  money  upon  in  jurv  suffered 
through  ordinary  negligence."  ^Vhen  the 
charge  is  considered  in  its  entirety,  and  when 
ail  of  his  honor's  language  in  refusing  to  charge 
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the  request  is  taken  into  coosideratioD,  it  is  e  vi- 
deo t  that  (be  presiding  judge  did  not  intend  to 
charge  that  the  defendant  was  liable  for  exem- 
plary damages  in  case  there  was  only  ordinary 
negligence.     This  exception  is  overruled. 

The  fifteenth  exception  is  as  follows:  ''(15) 
Because  his  honor,  the  presiding  judge,  in 
summing  up  charged  the  jury  as  follows,  to 
wit:  'This  is  not  an  action  for  a  collision  at  a 
street  or  highway,  or  public  traveled  place. 
Therefore  the  omission  of  the  signals  (as  1  have 
already  charged  you)  required  by  the  statute 
for  such  crossings  does  not  throw  light  upon 
the  subject,  and  show  a  presence  or  want  of 
ordinary  care  with  reference  to  either  or  all  the 
causes  of  action;'  thereby  erring,  in  indicating 
to  the  jury  that,  the  failure  to  blow  the  stat- 
utory signals  at  the  Augusta  road  crossing  and 
other  public  crossings  were  circumstances  that 
might  be  considered  as  proving  negligence  on 
the  part  of  the  defendant."  This  exception  is 
disposed  of  by  what  was  said  in  considering 
the  other  exceptions,  and  is  overruled. 

The  sixteenth  exception  is  as  follows:  *\16) 
Because,  his  honor,  the  presiding  judge, 
charged  tha  jury  as  follows,  to  wit:  'While 
the  mere  finding  of  cattle,  horses,  or  mules 
killed  upon  the  railroad  raises  presumption  of 
negligence,  making  it  a  rule  of  negligence,  has 
not  l«en  modified  by  the  adoption  of  the  stock 
law,  yet  it  is  an  element  to  be  taken  into  con- 
sideration in  considering  the  question  r»f  neg- 
ligence;' thereby  indicating  to  the  jury  that 
the  mere  finding  of  the  body  of  the  mule  near 
the  railroad  track  was  a  circumstance  that 
they  might  take  into  consideration  in  determin- 
ing the  question  of  negligence,  although  the 
plaintiff's  witnesses  had  given  full  testimony  as 
to  all  the  circumstances  attending  the  killing." 
The  killing  of  the  mule  by  the  defendant  raised 
the  presumption  of  negligence  on  the  part  of 
the  defendant,  and  this  presumption  continued 
until  it  was  rebutted  by  the  testimony.  The 
fact  that  the  witnesses  were  examined  by  plain- 
tiff in  regard  to  the  killing  of  the  mule  dfd  not 
destroy  the  presumption  arising  from  the  mere 


'  fact  of  killing,  nor  prevent  the  application  of 
that  rule.  If  the  facts  showed  that  there  waa 
no  negligence,  then,  of  course,  the  presump- 
tion would  be  ineffectual.  This  exception  is 
overruled. 

The  seventeenth  exception  is  as  follows; 
'*(17)  Because  his  honor,  the  presiding  judgt, 
further  charged  the  jury:  'i  say  the  finding 
of  the  animal  upon  the  track  raises  a  presump- 
tion of  negligence.  It  is  only  a  presumption. 
It  may  be  rebutted.  But  that  is  a  presumption 
the  law  raised.  And  if  you  come  to  the  con- 
clusion that  the  mule  was  killed  through  the 
lack  of  care  upon  the  part  of  the  railroad,  and 
the  presumption  is  confirmed,— the  presump- 
tion is  not  rebutted,— then  the  value  would  be 
the  value  of  the  mule;'  thereby  indicating  that 
the  mere  finding  of  the  body  of  the  mule  near 
the  railroad  track  was  a  circunMtance  to  be 
taken  into  consideration  by  the  jury  in  deter- 
mining the  question  of  negligence."  The 
killing  of  the  mule  was  not  disputed,  and  this 
was  sufficient  to  sustain  the  presumption  of 
negligence.  So  that,  even  admitting  that 
there  was  error,  it  was  harmless.  This  excep- 
tion is  overruled. 

The  eighteenth  exception  is  as  follows:  "(18) 
Because  bis  honor,  the  presiding  judge,  charged 
the  jury  as  follows,  to  wit:  'The  damages  to 
the  son  may  be  ordinary  compensatory  dam- 
ages, or  if  there  be  gross  negligence,  gross 
carelessness,  or  recklessness,  or  wanton  disre- 
gard or  malice,  then  go  one  step  further:  You 
may  give  him,  not  only  such  damages  as  will 
compensate  him,  but  give  him  smart  money,— 
punitive  damages, — to  punish  defendant;' 
thereby  indicating  that  it  was  the  duty  of  the 
jury  in  such  case  to  give  smart  money,— puni- 
tive damages,— to  punish  defendant."  His 
honor  stated  the  circumstances  under  which 
the  jury  had  the  right  to  give  smart  money, 
and  there  was  no  error  in  his  charge.  This 
exception  is  overruled. 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit,  Court  he  affirmed. 
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1.  The  mere  finding  of  bees  in  a  tree  oa 
the  land  of  another  person  gives  the  finder  no 
rigbt  to  the  bees  or  to  the  tree. 


8.  A  trespasser  who  finds  bees  on  the 
land  of  another,  and  hives  them,  but  is  not 
the  owner  of  the  hive  in  which  he  puts  them  or 
the  land  on  whtch  be  leavns  them,  has  no  Inter- 
est in  them  which  Is  the  subject  of  larceny. 

(January  18, 18B8.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Monroe  County  con- 


NoTE.— Propertv  rights  in  bees. 
I.  Generally, 
II.  Treifpa^  cind  trover. 
III.  Larceny. 
JV.  Titlux. 

I.  Generally. 

It  seems  that  bees  l)elong  to  the  first  party  reduc- 
ine  them  to  his  possession,  and,  while  followed 
from  the  hive  of  their  owner  and  located  by  him 
are  held  to  be  his  property  unless  he  abandons 
them. 

In  Cooper's  Justinian,  Inst.  lib.  2,  tit.  1,  §  U,  it 
was  said  that  ''bees  also  are  wild  by  nature;  tbere- 
40  L.  R.  A. 


fore,  although  they  swarm  upon  your  tree,  they 
are  not  reputed,  until  they  are  hived  by  you,  to  be 
more  your  property  than  the  birds  which  have 
nests  there;  so,  if  any  other  person  Inclose  them  In 
a  hive,  he  becomes  their  proprietor.  Their  honey- 
combs also,  if  any,  become  the  property  of  him  who 
taicesthem;  but  clearly,  if  you  observe  any  person 
enterlnfir  into  your  irround,  the  object  untouched, 
you  may  Justly  hinder  him.  A  swarm  which  bath 
flown  from  your  hive  is  still  reputed  to  continue 
yours  as  lonf?  as  it  is  In  sl^bt;  and  may  easily  be 
pursued;  but  in  any  other  case  it  will  become  tbe- 
property  of  the  occupant." 
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viciing  him  of  larceny  of  a  swarm  of  bees. 
JSetersed, 

The  facts  are  stated  ia  the  opinioQ. 

Mr.  T.  B.  Perry,  for  appellant: 

The  court  should  have  permitted  the  defend- 
ant to  show  that  he  did  not  take  the  gum  and 
!bee8  steathily,  but  openly. 

8  Greenl.  Ev.  7lh  ed.  5^  157. 

If  one  takes  the  goods  of  another  and  car- 
ries them  upon  his  own  land,  the  owner  may 


enter  to  retake  them,  because  the  wrong  of 
the  other  excuses  the  entry. 

Cooley,  Torte,  p  50, 

As  Mosely  stole  the  gum  from  the  defendant, 
he  could  not,  by  giving  it  to  Stevens,  invest 
him  with  any  right  to  it,  even  if  the  latter  were 
innocent  of  the  wrongful  act  of  Mosely. 

Cooley,  Torts,  pp.  61,  52;  Isle  Raial  Min. 
Co.  V.  Hertin,  87  Mich.  382,  26  Am.  Rep.  520. 

Bees  have  a  local  habitation,  more  often  in 


So,  Wood's  Civil  Law,  bk.  2,  chap.  8,  p.  103,  says: 
'^Under  the  consideration  of  wild  creatures  we 
may  place  bees,  which  are  also  wild  by  nature; 
therefore  If  they  settle  upon  your  trees,  tbey  do 
not  beloDfp  to  you  before  you  have  covered  them 
with  an  hive,  no  more  than  birds  who  have 
built  their  nests  there,  or  the  young  onas  In  tbe 
nests  before  they  are  taken.  It  Is  likewise  lawful 
for  any  to  take  the  honeycombs  from  thence, 
tho\  as  before  you  may  prohibit  them  from 
•coming  upon  your  ground.  But  if  they  are  once 
hived,  the  honeycombs  belong  to  the  possessor; 
and  if  the  swarm  flies  from  your  hives,  they  still 
belong  to  you  as  long  as  they  are  in  sight  and  un- 
<  der  any  probability  of  recovery,  or  if  they  contln  ue 
their  custom  of  flying  abroad  and  returning." 

Domat's  Civil  Law,  vol.  1,  bk.  8.  pt.  1.  subd.  7, 
S  2138,  says:  **As  we  may  possess  living  creatures 
which  it  Is  not  possible  to  have  always  In  our  power 
and  custody,  so  we  retain  the  possession  of  them 
whilst  we  shut  them  up,  whilst  we  have  them  under 
the  care  of  a  keeper,or  if,  being  made  tame,  they  re- 
turn  home  without  a  keeper,  as  bees  to  their  hives, 
aod  pigeons  to  their  dove-houses.  But  the  creatures 
which  escape  out  of  our  custody,  and  do  not  come 
back,  are  no  longer  in  our  possession  till  we  re- 
cover them  again." 

Puffendorrs  Law  of  Nature,  4.  chap.  6,  S  5,  says: 
'*Yet  bees  are  no  doubt  wild  by  nature  since  their 
custom  of  returning  to  their  hive  doth  not  proceed 
from  their  familiarity  with  mankind,  but  from 
their  own  secret  instinct;  they  being  In  all  other  re- 
spects utterly  unteaobable.  It  is  nevertheless  one 
of  Plato's  laws,  whoever  shall  pursue  the  swarms 
which  belong  to  others',  and  by  striking  on  the 
brass  shall  draw  them  with  the  delightful  sound  to 
fix  near  himself,  let  bioi  make  restitution  for  the 
damage.  Where  be  seems  to  presuppose  that  the 
owner  of  the  l)ees  did  not  follow  them  when  thoy 
left  his  hives,  Pliny  will  have  the  bees  to  be  neither 
wild  nor  tame;  othevs  divide  them  Into  both  those 
kinds.  But  that,  so  long  as  they  return  to  our 
hives  they  are  properly  our  own,  and  cannot  be 
hurt  without  our  loss  and  damage,  is  very  labori- 
ously proved  in  that  declamation  of  Quinctiliau, 
entitled  'The  Poor  Man's  Bees.' " 

''Articles  which  the  proprietor  of  a  farm  has 
placed  thereon,  for  the  service  and  management 
of  such  a  farm,  are  Immovable  by  destination. 

...  Thus  immovables  by  destination,  having 
t)een  placed  by  the  proprietor  for  the  use  and  man- 
agement of  his  farm,  are  .  .  .  beehives."  Code 
Napoleon.  §  524. 

Bees  also  are  fercB  naiurcR^  but  when  hived  and 
reclaimed  a  man  may  have  a  qualified  property  In 
them  by  the  law  of  nature  as  well  as  by  civil  law. 
Bracton's  Law,  2,  chap.  1,  t  8. 

In  Beirs  Law  of  Scotland,  p.  386,  it  was  said  that 
**when  wild  animals  confined  and  appropriated 
have  regained  their  natural  lit)erty,  they  are  again 
free  to  be  acquired  by  occupancy.  But  distinc- 
tion is  made,  and  a  d liferent  rule  prevails,  in 
respect  to  such  of  those  animals  as  have  animum 
revcrUn^i.—BB  pigeons,  hawks  in  pursuit  of  prey, 
bees  hiving  while  pursued  by  the  owner.  2  Stair, 
Law  of  Scotland,  1,  S  83;  2  Brsklne,  Law  of  Scot- 
land, 1, « 10." 

40  L.  K.  A. 


Replevin  lies  for  a  swarm  of  bees.  Fits,  N.  B. 
68. 

And  a  swarm  of  bees  going  from  the  hive  could 
be  reclaimed  if  they  could  be  followed  and  were 
known.    Merrdls  v.  Goodwin,  1  Hoot,  208. 

A  man's  finding  bees  in  a  tree  upon  another  man's 
land  gave  him  no  right  either  to  the  tree  or  tbe 
bees.    Merrills  v.  Goodwin,  1  Root,  208. 

In  Goff  V.  Kilts,  15  Wend.  660,  it  was  said  that  bees 
are  fercR  naturce,,  and  when  hived  or  reclaimed  a 
person  may  have  a  qualified  property  la  them  by 
the  law  of  nature  as  well  as  tbe  civil  law,  and  hiv- 
ing or  inclosing  them  gives  property  in  them. 

In  Goff  V.  Kilts,  15  Wend.  550.  It  was  said  that  an 
unreclaimed  swarm  of  bees  belong  to  the  occupant 
who  first  hives  them. 

In  a  suit  against  the  owner  of  bees  for  injuries 
caused  by  the  bees  to  horses  passing  on  the  high- 
way. It  was  said  that  if  courts  are  to  take  judiciti 
notice  of  the  nature  of  things  so  familiar  to  man 
as  bees,  which  I  suppoae  they  would  be  Justified  in 
doing,  ^'then  I  would  observe  that  however  it 
might  have  been  anciently,  in  modern  days  the 
bee  has  become  almost  as  completely  domesticated 
as  the  oz  or  the  cow."  Earl  v.  Van  Alstine.S 
Barb.  680. 

II.  Trewpags  and  troncr. 

The  party  discovering  wild  bees  and  first  appro- 
priating them  to  his  possession  acquires  title,  but  be 
cannot  maintain  trespass  or  trover  against  a  party 
taking  the  same  unless  he  has  first  reduced  them  to 
his  possession;  and  it  seems  that  no  one  is  entitled  to 
enter  upon  the  land  of  another  without  permission 
and  cut  a  bee  tree  to  capture  wild  kieea  or  their 
honey.  Where  two  parties  have  obtained  permK*- 
slon  from  the  owner  to  cut  a  bee  tree,  the  one  first 
taking  possession  will  have  a  better  title  to  tbe 
bees  and  honey;  but  a  license  to  one  party  to  cut  a 
tree  may  be  revoked  by  the  owner  of  the  land  and 
the  same  license  given  to  another  party. 

So,  where  a  swarm  of  bees  left  the  hive  of  the 
plaintiff  and  went  Into  a  tree  on  the  land  of  A.  &. 
and  the  plaintiff  followed  the  bees  and  marked  tbe 
tree  in  which  they  entered,  he  could  maintain  an 
action  of  trespass  against  a  third  party  who  cot 
the  tree  down  and  killed  the  bees  and  took  the 
honey  away,  although  it  was  said  that  he  would  not 
have  had  the  right  to  enter  upon  another  person^ 
land  m  order  to  recover  them.  Goff  v.  Kilts,  15 
Wend.  560. 

In  that  case  the  case  of  Ferguson  v.  Miller,  1 
Cow.  243,  was  distinguished,  as  that  case  was  be- 
tween two  persons  each  claiming  as  tbe  flxst  finder 
also  tbe  case  of  Gillet  v.  Mason.  7  Johns.  16,  as  that 
case  presented  a  question  between  the  finder  and 
the  person  Interested  In  the  soil. 

So,  where  a  party  discovered  a  bee  tree  00  tbe 
land  of  a  third  party  and  obtained  consent  to  cat 
the  tree,  and  while  doing  so  was  discovered  by  an- 
other party  who  had  obtained  a  license  to  look  for 
the  bees  and  If  found  to  cut  tbe  tree,  and  tbe  second 
party  prevented  tbe  first  from  completing  tbe  re- 
moval of  the  bees  and  honey  and  appropriated  tlie 
same  to  his  own  use,  the  first  party  could  maintain 
an  acuon  of  trespass  and  case,  having  posseasioa 
and  a  superior  right  over  the  party  who  took  tbe 
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-a  tree  than  elsewhere,  and  while  there  they  may 
be  said  to  be  within  control,  because  the  tree 
may  at  any  time  be  felled.  But  the  ri^ht  to  cut 
it  i.s  in  the  owner  of  the  soil,  and  therefore  such 
property  us  the  wild  bees  are  susceptible  of  is 
iu  him  also. 

Cooley,  Torts,  p.  485. 


A  man's  finding  bees  in  a  tree  standing  upon 
another  man's  land  gives  him  no  right  either 
to  the  tree  or  the  bees. 

1  Waterman,  Trespass,  1875,  p.  858. 

Meurs.   Milton   Remley*  Attorney  Gen- 
eral, and  Jesse  A.  Miller*  for  the  State: 
Bees  are/iw'a  wa<?*rcr,and  though  confined  to  a 


hoDey.  Id  this  case  It  appears  that  the  owner  of 
the  land  supposed  the  flnder  of  the  tree  was  enti- 
tled to  take  the  bees  and  honey,  and  made  no  at- 
tempt to  revoke  the  license.  Adams  v.  Burton.  48 
irt.86. 

And  where  two  persons  claimed  to  be  first  dis- 
•ooverers  of  wild  bees  in  a  bee  tree,  and  each  ob- 
tained license  from  the  owner  to  cut  the  tree,  the 
bees  belonged  to  the  licensee  first  taking  possession. 
It  was  said  that  the  license  was  without  considera- 
tion and  liable  to  be  revoked  at  pleasure.  Fergu- 
son V.  Miller,  1  Cow.  243, 18  Am.  Dec.  619. 

Where  a  party  placed  an  empty  k)ee  tK>z  in  a  tree 
-on  the  land  of  another  without  obtaining  his  con- 
sent; and  subsequently  bees  entered  the  same,  and 
a  (bird  party  appropriated  the  bees  and  honey,  the 
party  who  first  placed  the  box  there  could  not  main- 
tain an  action  of  trover  for  the  value  of  the  t)ees 
and  honey,  as  he  was  a  trespasser  and  the  bees  were 
•not  bis  property.  It  was  held  that  bees  are  /errc 
natww  BDd  the  only  ownership  in  them  until  re- 
claimed and  hived  is  ratione  mli^  and  this  qualified 
ownership  cannot  be  changed  or  terminated  by 
the  act  of  a  mere  trespasser.  Kezroth  v.  Coon,  15 
B.I.  85. 

So.  wbere  a  man  discovered  bee^  in  a  tree  on  the 
land  of  another,  and  marked  the  tree  with  the  ini- 
tial of  bis  name,  sucb  flnder  was  not  vested  with 
any  exclusive  right  of  property,  and  could  not  main- 
tain trespass  against  a  person  for  cutting  downtbe 
tree  and  carrying  away  the  t>ees.  Gillet  v.  Mason, 
7  Johns.  16. 

A  party  who  found  a  swarm  of  bees  in  a  tree  on 
another  party^s  land,  and  marked  the  tree,  and  no- 
tified the  landowner,  could  not  maintain  trover 
uirainst  him  for  taking  the  honey,  as  the  finder  of 
the  bees  acquired  no  property  in  the  tree,  or  could 
not  cut  the  tree.  Flsber  v.  Stewart,  Umltb  (N.  H.) 
^. 

And  a  man  finding  bees  in  a  tree  standing  upon 
another  man^s  land  acquired  no  right  either  to  the 
tree  or  the  bees,  and  could  not  maintain  trespass 
against  a  third  party  taking  tbem.  Merrlls  v. 
Goodwin,  1  Root,  209. 

III.  JLiarceny, 

In  Statk  v.  Kepp  it  was  held  that  a  trespasser 
-who  finds  bees  on  the  land  of  another  and  hives 
tbem,  but  is  not  the  owner  of  the  hive  in  which  he 
puts  them  or  the  land  on  which  be  leaves  them, 
has  no  Interest  In  tbem  which  Is  the  subject  of  lar- 
ceny. This  is  in  accord  with  the  authorities.  Lar- 
ceny may  be  committed  by  stealing  bees  when  they 
have  been  reduced  to  possession.  But  It  is  not  lar- 
ceny to  take  wild  bees  or  cut  down  a  bee  tree  and 
take  the  honey. 

In  case  for  these  words.  Thou  has  stole  my  bees 
(innuendo  a  stock  of  bees)  and  Thou  art  a  thief, 
after  a  verdict  for  the  plaintiff  It  was  moved  for  ar- 
rest of  judgment  that  felony  cannot  be  committed 
of  bees  because  they  are  Jet^ce  naturce.  Sed,  per 
niriam.  The  subsequent  words,  viz..  Thou  art  a 
thief,  show  that  the  stealing  was  of  such  bees  of 
which  felony  may  be  committed,  and  so  actionable. 
Tibbs  V.  Smith,  T.  Raym,  ®.  3Salk.  3S5. 

A  motion  of  arrest  of  Judgment  was  refused 
where  an  indictment  charged  larceny  of  three  bee 
hives  of  the  value  of  $5,  three  swarms  of  bees  of 
the  value  of  $8,  and  40  pounds  of  honey  of  the 
-value  of  $3,  of  the  goods  and  chattels  of  C,  as  in 
this  case  the  three  swarms  of  bees  were  described 
to  be  of  the  goods  and  chattels  of  one  C,  which  is 


in  effect  an  averment  that  when  stolen  they  were 
his  property  and  in  his  possession,  and  therefore 
were  clearly  a  subject  of  which  larceny  could  be 
committed,  and  as  to  the  40  pounds  of  honey  that 
was  the  subject  of  larceny  whether  made  by  wild 
bees  or  bees  that  had  been  reclaimed,  where  it  was 
described  as  '*of  the  goods  and  chattels"  of  C,  and 
a  conviction  for  stealing  any  one  of  the  three 
named  articles  would  sustain  a  Judgment  of  petit 
larceny.    Harvey  v.  Com.  28  Gratt.  041. 

And  an  indictment  charging  larceny  of  one  t)ee 
hive,  100  pounds  of  honey  and  10  pounds  of  wax, 
and  a  swarm  of  bees  of  the  value  of  $5,  of  the  per- 
sonal goods  of  A.  B.,  was  sustained,  as  it  alleged 
the  bees  to  be  the  goods  of  A.  B.  and  in  his  posses- 
sion when  stolen,  and  bees  when  In  the  possession 
of  any  person  are  the  subject  of  larceny.  State  v. 
Murphy,  8  Blackf.  408. 

In  flan  nam  v.  Mockett,  2  Bam.  &  C.  044,  it  was 
said  that  ''t>ees  are  property  and  the  subject  of  lar- 
ceny." • 

In  Com.  V.  Hazelwood.  84  Ey.  661,  it  was  said  that 
bees  may  be  the  subject  of  larceny. 

But  in  an  action  of  slander  for  charging  the  plain- 
tiff with  being  a  thief.  It  was  held  that  the  plaintiff 
was  not  guilty  of  a  felony  by  taking  a  swarm  of 
bees  and  their  honey  from  the  tree  of  another  man 
which  the  owner  of  the  tree  bad  reduced  to  posses- 
sion by  confining  them  while  in  the  top  of  the  tree, 
as  some  bees  while  they  remain  in  the  tree  are  not 
the  subject  of  a  felony.  Wallls  v.  Mease,  3  Binn. 
546. 

And  It  was  not  slander  to  charge  a  person  with 
having  stolen  a  bee  tree,  as  the  term  **bee  tree"  re- 
lated to  the  wild,  and  not  to  the  reclaimed.  Insect, 
the  Insect  ferce  natures  and  not  yet  reduced  to 
property,  and  the  term  "tree"  was  applicable  to 
standing  timber,  and  neither  of  these  articles  wete 
subjects  of  larceny.  Cock  v.  Weatherby,  5  Smedes 
&  M.  383. 

So,  it  was  not  slander  to  charge  that  ''be  has 
stolen  my  t>eetree,"  as  the-charge  referred  to  the 
larcenous  takina  of  the  tree,  and  not  of  the  bees  or 
honey.    Idol  v.  Jones,  13  N.  C.  (2  Dev.  L.)  162. 

IV.  Tithes. 

It  seems  that  bees  were  not  titheable,  but  that 
tithes  could  be  collected  on  honey  and  wax. 

*'And  upon  a  surmise  made  that  he  was  sued  for 
tithes  of  bees,  that  in  consideration  he  paid  honey 
and  wax,  and  was  at  the  charge  for  hives  and  main- 
tenance of  them  in  winter,  he  should  be  discharged 
of  the  tithes  of  the  bees  themselves.  And  upon 
these  surmises  a  prohibition  was  granted."  Anon- 
ymous, Cro.  Car.  404. 

It  was  held  that  there  was  no  tithe  due  of  a  swarm 
of  bees  because  they  were  wild  by  nature.  RoUe, 
Abr.  651.  pi.  5. 

But  the  honey  of  bees  is  titheable.  Barfoot  v. 
Norton,  Cro.  Car.  550,  W.  Jones,  447. 

Burn's  Ecclesiastical  Law,  vol.  8,  p.  516, 1 15,  says: 
''Bees  are  reckoned  amongst  the  things  that  are /erce 
natur(r,,  and  by  consequence  tithe  free:  and  it  hath 
been  adjudged  that  they  shall  not  be  paid  In  kind 
by  the  tenth  swarm.  Gibs.  677.  But  of  the  wax 
and  honey  of  bees  tithes  shall  be  paid  in  kind  de 
Jure.  1  Rolle,  Abr.  635:  Anonymous,  Cro.  Car.  4D4. 
And  that  is,  by  the  tenth  measure  of  honey,  and 
the  tenth  weight  of  wax.  God.  380,  Deg.  p.  2.  C.  7. 
And  there  Is  a  consultation  provided  in  the  regis- 
ter for  the  tithe  of  honey  and  of  the  wax  of  bees." 

I.  T. 
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tree  by  the  owner  of  the  tree,  while  they  re- 
main m  the  tree  and  are  not  secured  in  a  hive 
they  are  not  the  subject  of  larceny. 

Coek  V.  Weatherby.  5  Smedes  &  M.  388; 
WaUu  V.  Meaae,  8  Binn.  546. 

But  though  bees  are  fera  natures,  they  be- 
come property  by  being  reclaimed  and  hived, 
and  they  are  tben  subject  of  larceny,  for,  while 
they  are  not  fit  for  food,  their  honey  is. 

State  V.  Murphy,  8  Blackf.  498;  Ha'n>€y  v. 
Com.  28  Gratt.  941. 

And  as  between  the  discoverer  of  wild  bees 
and  one  who  afterward  finds  them,  the  first 
finder,  if  he  has  proceeded  to  take  possession 
of  the  bees,  has  paramount  right  and  title  to 
them. 

Adams  v.  Burton,  48  Vt.  86. 

Ladd»  J.,  delivered  the  opinion  of  the 
court: 

In  July,  1895,  Stevens  found  a  bee  tree  on 
the  land  of  Cody,  and,  without  the  latter's 
permission,  chopped  it  down,  and  put  the  bees 
in  a  gum  obuined  from  Mosely.  These  were 
left  near  the  fallen  tree  on  Cody's  land.  The 
gum  was  cut  from  a  tree  on  defendant's  land, 
without  his  knowledge  or  consent;  and  finding 
it  with  the  bees,  where  left  by  Stevens,  he  re- 
moved them,  at  dusk  of  day,  to  the  orchard  of 
his  mother,  and  inclosed  them  in  a  telescope 
gum,  about  88  inches  square,  nailed  to  that 
procured  from  Mosely.  This  was  unknown 
to  the  mother  whose'^  residence  was  about  1 
mile  from  the  bee  tree,  while  that  of  the  de- 
fendant was  8  miles  further  away.  It  does 
not  appear  that  the  defendant  knew  who  hived 
the  bees,  or  that  Stevens  was  aware  that  Mose- 
ly was  not  the  owner  of  the  gum.  When 
Stevens  discovered  the  bees,  after  several  days* 
search,  the  defendant  refused  to  do  more  than 
return  them,  and  after  some  parley  this  prose- 
cution was  begun. 

Wild  game  is  under  the  control  of  the  state, 
and  only  becomes  the  subject  of  private  own- 
ership when  reclaimed  by  the  art  and  industry 
of  man.  A  somewhat  different  rule  applies  to 
bees,  though /«•<»  naturof.  These  have  a  local 
habitation.  Blackstone  states:  "It  hath  also 
been  said  that  with  us  the  only  ownership  in 
bees  is  ratione  soli;  and  the  charter  of  the  forest, 
which  allows  eyery  freeman  to  be  entitled  to 
the  honey  found  within  his  own  woods,  af- 
fords great  countenance  to  this  doctrine  that  a 
qualified  property  may  be  had  in  bees,  in  con- 
sideration of  the  property  of  the  soil  whereon 
they  are  found."    The  same  rule  is  laid  down 


in  Cooley,  Torts,  p.  485,  where  it  is  said  that 
bees  "have  a  local  habitation,  more  often  in 
a  tree  than  ehewhere.and  while  there  they  may 
be  said  to  be  within  control,  because  the  tree 
may  at  any  time  be  felled.  But  the  right  to 
cut  it  is  in  the  owner  of  the  soil,  and  therefore, 
such  property  as  the  wild  bees  are  susceptible 
of  is  in  him,  also."  And  it  has  betro 
so  adjudged  in  Ferguson  v.  Miller,  1  Cow. 
248,  18  Am.  Dec.  519,  and  Rexroth  v.  Coon, 
15  K.  I.  85.  By  the  law  of  nature,  the  per- 
son who  hived  the  swarm  would  be  entitled  to 
it;  but,  under  the  regulation  of  property  rights 
since  the  institution  of  civil  society,  the  for- 
est, as  well  as  the  cultivated  field,  belongs  to 
the  owner  thereof,  and  he  who  invades  It  is  a 
trespasser.  Qoff  v.  ^ilts,  15  Wend.  550.  See 
Adams  v.  Burton,  48  Vt.  86.  The  mere  find- 
ing of  bees  on  the  land  of  Cody  gave  Steveos 
no  right  to  them,  or  to  the  tree.  Merfilsx, 
Goodwin,  1  Root.  209;  GilUt  v.  Mason,  7 
Johns.  16.  In  cutting  down  the  tree  and  tak- 
ing the  bees,  he  was  a  wrongdoer.  Had  he 
acted  with  the  license  of  Cody,  he  might  hare 
acquired  ownership,  but  he  could  obtain  do 
title  by  his  wrongful  acts  as  a  mere  trespasser.  | 
Rexroth  v.  Coon,  15  R.  I.  85.  In  that  case  the 
plaintiff  had  placed  a  box  in  the  crotch  of  the 
tree  belonging  to  Green,  without  permiissioo. 
and  later  the  defendant,  without  the  const  or 
of  either,  took  the  box  from  the  tree,  emptied 
it  of  bees  and  honey,  and  then  replaced  it.  Id 
holding  that  the  plaintiff  was  not  entitled  to 
recover,  the  court  said:  ''The  plaintiff  was  a 
trespasser  upon  the  land  of  Green.  ...  He 
had  no  right  to  place  the  box  or  bive  in  the 
tree,  and  by  placing  it  there  he  acquired  do 
title  to  the  bees  which  subsequently'  occupieu 
it,  or  to  the  honey  which  they  produced  '* 
No  better  title  could  be  acquired  by  removinf 
the  bees  from  the  tree  top  to  a  box  on  the 
land,  than  by  luring  them  to  a  box  placed  in  a 
tree  top.  Title  to  a  thing /^n?  naiura  cannot 
be  created  by  the  act  of  one  who  at  the 
moment  is  a  trespasser,  and  Stevens  obtained! 
no  interest  in  the  bees  by  the  mere  wrongful 
transfer  from  the  tree  to  the  gum.  He  neither 
owned  the  land  on  which  he  left  them,  nor 
the  gum  in  which  they  were  hived.  Harine 
neither  title  nor  possession,  he  had  no  interest 
therein,  the  subject  of  larceny.  As  the  infor- 
mation alleged  ownership  in  Stevens,  and  the 
case  was  tried  on  that  theory,  we  need  make 
no  inquiry  as  to  any  taking  from  Cody.  But 
see  WalUs  v.  Mease,  8  Binn.  546. 
Reversed. 
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1.   Liability  for  money  lost  by  fkilure 
of  the  bank  in  which  it  was  deposited 


with  due  care  by  the  state  treasurer  is  not  im- 
posed by  his  bond  conditioned  to  aocouot  for  all 
money  cominfl:  into  his  bands  by  virtue  of  be 
ofBce,  and  to  perforin  all  the  duties  of  his  oflice 
when  his  statutory  duty  Is  to  reoelFe  and  keep 
all  moneys  of  the  state  not  required  to  Iw  re- 
ceived and  kept  by  some  other  person. 
8.  The  mie  whioh  makes  a  public  oA- 
cer  an  insurer  of  the  safety  of  the  pob- 


Note.— For  the  conflicting  authorities  as  to  the  . 
liability  on  an  official  bond  for  loss  of  money  by  | 
theft  or  bank  failure*  see  Wilson  v.  People,  Pueblo  i 
&  A.  Valley  R.  Co.  (Colo.)  22  L.  B.  A.  449,  and  note;  \ 

40  L.  a  A. 


also  State,  Overton  County,  v.  Copeland  (Tenn.)  SI 
L.  B.  A.  844;  Fairchild  v.  Hedffes  (Wash.)  81  L  R. 
A.  861;  Bush  y.  Johnson  County  (Neb.)  SS  L.  B.  A. 
228:  Healdsburir  v.  MuUlgan  (Oil.)  33  L.  B.  A  401. 
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lie  ftinds  under  his  eontrol  is  Dot  baMd 
upon  the  mere  Taot  that  he  is  a  public  officer  In- 
trusted with  public  funds,  but  is  based  upon  the 
principle  that  by  bis  bond,  considered  alone  or 
in  connection  with  the  statutes  detlninK  his  du- 
ties, he  has  contracted  to  become  an  Insurer,  and 
the  rule  is  limited  to  cases  involving  such  con- 
tracts. 

8.  A  trastee*s  depositinflr  money  in  a 
private  bank  is  not  neflrligrence  as  matter  of 
law. 

4.  Estoppel  asrainst  the  state  from  pur- 
sninfl^  a  treasurer's  bond  is  not  effected  by 
its  proceeding  against  the  insolvency  assignee  of 
one  with  whom  the  treasurer  had  deposited  the 
money,  and  accepting  a  dividend  from  him. 

Worn,  J.,  diaaenU,) 

(March  10, 1806.) 

RESERVATION  by  the  District  Court  for 
Laramie  County  for  the  opinion  of  the 
Supreme  Court  of  questions  arising  in  an  ac- 
tion brought  to  enforce  liability  upon  the  bond 
of  defendant  Qramm  as  state  treasurer  for 
moneys  which  had  been  deposited  by  him  in  a 
bank  and  lost  through  its  insolvency.  Answers 
returned  favorable  to  defendants. 

Statement  by  Potter*  Ch.  J. : 

This  case  was  submitted  to  the  district  court 
upon  the  motions  of  plaintiff  and  defendants, 
respectively,  for  judgment  upon  the  pleadings. 
The  suit  is  brought  in  the  name  of  and  by  the 
state  upon  the  bond  given  by  Otto  Gramm,  as 
state  treasurer,  on  the  4th  day  of  July,  1898, 
with  Henry  G.  Balch,  Daniel  C.  Bacon,  Will- 
iam C.  Wilson,  Jr.,  Francis  E.  Warren,  and 
Thomas  A.  Kent  as  sureties. 

The  material  allegations  of  the  petition  are 
substantially  as  follows:  That  said  Otto 
Qramm  was  elected  to  the  office  of  state 
treasurer,  on  the  11th  day  of  September,  1890, 
for  a  term  ending  on  the  7th  day  of  January, 
1895.  That  he  entered  upon  the  discharge  of 
the  duties  of  such  office  on  the  7th  day  of 
November,  1890,  and  continuously  acted  as 
such  officer  until  January  7,  1895,  at  which 
time  he  was  succeeded  by  Henry  Q.  Hay.  He 
had  given  a  bond  upon  first  assuming  the 
duties  of  the  office,  but,  owing  to  the  death  of 
two  of  his  sureties,  he  gave  the  bond  in  suit, 
upon  the  requirement  of  the  secretary  of  state. 
The  bond  was  duly  aoproved.  That  during 
his  term  of  office  said  Gramm  had  received  the 
sum  of  $44,147.81,  which  it  was  his  duty  to 
pay  over  to  his  successor,  but  he  had  failed  to 
make  such  payment.  Judgment  is  claimed 
for  said  amount,  with  interest. 

All  of  the  defendants,  except  William  C. 
Wilson,  Jr.,  who,  it  is  presumed,  was  npt 
served  with  process,  appeared  and  filed  an 
answer,  admitting  the  election  of  said  Gramm 
to  the  office  aforesaid,  his  entering  upon  and 
continuance  in  the  discharge  of  the  duties 
thereof,  the  execution  and  approval  of  the 
bond,  but  denying  that  on  January  7,  1895,  or 
at  any  time  thereafter,  said  Qramm  had  in  his 
possession  the  sum  of  money  mentioned  in  the 
petition,  or  any  other  sum  of  money,  belonging 
to  plaintiff,  unless  the  money  thereinafter 
shown  to  have  been  deposited  in  bank  be  held 
to  have  been  at  that  time  in  his  possession. 
40  L.  R.  A. 


The  answer  also  specifically  denies  the  making 
of  any  default  In  payment* to  the  successor  of 
said  Gramm,  unless  the  facts  thereinafter  set 
forth  constitute  such  default,  and  denies  the 
truth  of  the  charge  that  he  did  not  truly  and 
justly  account  for  all  moneys  that  came  into 
his  hands  as  such  treasurer,  and  alleges  that 
he  did  honestly,  truly,  and  lustly  account  for 
all  moDeys  that  came  into  his  hands  as  such 
officer  at  any  time  after  the  giving  of  the  bond 
sued  on.  The  answer  further  denies  that  there 
was  any  duty  of  his  office  which  said  Qramm 
did  not  faithfully,  truly,  and  justly  perform. 
The  answer  then  continues  with  the  following, 
which  we  quote:  '*And  these  defendants  aver 
that  on  the  20th  day  of  July,  A.  d.  1898,  and 
for  many  years  prior  thereto,  one  Thomas  A. 
Kent  was  engaged  in  the  general  banking 
business,  in  the  city  of  Cheyenne,  in  the 
county  of  Laramie,  and  state  of  Wvoming, 
and  was  of  excellent  repute  and  financial 
standing  as  a  banker  in  said  city  of  Cheyenne, 
and  throughout  the  state  of  Wyoming;  that  at 
divers  times  prior  to  the  said  20th  day  of  July, 
A.  D.  1898,  the  said  Otto  Qramm,  as  treasurer 
of  the  state  of  Wyoming,  did  deposit  with  and 
intrust  and  deliver  to  the  said  Thomas  A. 
Kent,  doing  business  as  T.  A.  Kent,  banker, 
as  aforesaid,  divers  sums  of  money,  in  the 
aggregate  many  thousands  of  dollars,  which 
said  sums  of  money  were  of  the  public  funds 
of  the  said  state  of  Wyoming,  and  were  in  the 
possession  of  said  Otto  Qramm  as  state  treas- 
urer, as  aforesaid,  and  were,  as  aforesaid,  de- 
posited in  the  said  bank  conducted  by  the  said 
Thomas  A.  Kent,  banker;  and  that  at  the 
respective  times  when  each  and  all  of  said 
sums  of  money  were  as  aforesaid  deposited 
with  said  Thomas  A.  Kent,  banker,  the  said 
public  funds  and  moneys  were  known  by  the 
said  banker  to  be  public  moneys  of  the  state  of 
Wyoming,  and  were  by  him  received  and  held 
subject  to  the  check  and  order  of  the  said  Otto 
Qramm  as  state  treasurer  of  the  state  of  Wyom- 
ing, all  of  the  said  deposits  being  made  in  the 
name  of  Otto  Gramm,  state  treasurer,  and 
being  kept  entirely  separate  and  distinct  from 
any  private  funds  of  the  said  Otto  Qramm, 
and  being  so  as  aforesaid  deposited  to  the  sole 
use  and  benefit  of  the  said  state  of  Wyoming. 
And  defendants  aver  that  on  the  said  20th  day 
of  July,  A.  D.  1898,  solely  by  reason  of  a  great, 
sudden,  unusual,  unprecedented,  and  entirely 
unlooked-for  business  panic  in  the  community 
in  which  the  said  Thomas  A.  Kent  was  doing 
business  as  a  banker,  the  said  Thomas  A. 
Kent  suddenly  became  insolvent,  and  executed 
a  deed  of  assignment  under  the  laws  of  the 
state  of  Wyoming,  wherein  and  whereby  he 
assigned  to  one  Joel  Ware  Foster,  for  the 
benefit  of  the  creditors  of  the  said  Thomas  A. 
Kent,  all  of  his  property,  including  any  and 
all  moneys  so  as  aforesaid  in  his  hands  belong- 
ing to  the  state  of  Wyoming,  and  deposit^ 
with  him  by  the  said  Otto  Qramm  as  state 
treasurer  of  the  state  of  Wyoming;  that  the 
amount  of  such  state  funds  in  his  hands  at  the 
time  of  the  assignment  was  fifty-six  thousand, 
four  hundred  fifty-four  dollars  and  seventy 
cents  ($56,454.70).  And  defendants  further 
aver  that  for  a  period  of  at  least  eighteen  years 
prior  to  the  assignment  of  the  said  Thomas  A. 
Kent  it  was  the  common. and  uninterrupted 
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custom  iD  the  territory  of  Wjoming  and  in  tbe 
state  of  Wyoming  for  the  treasurer  of  tbe  said 
territory  and  state  to  deposit  tbe  public  funds 
belonging  to  tbe  said  territory  and  to  tbe  said 
state  in  banks,  subject  to  cbeck  of  tbe  treasurer 
thereof,  wbicb  said  custom  has  all  times  been 
generally  known  to  tbe  citizens  of  tbe  state  of 
Wyoming  and  of  tbe  territory  of  Wyoming, 
and  to  tbe  officers  thereof;  that  tbe  said  custom 
was  a  reasonable  one.  and  was  necessary  for 
tbe  safe-keeping  of  tbe  funds  belonf^ing  to  tbe 
state  of  Wyommg  and  belonging  to  the  said 
territory  of  Wyoming;  that  there  was  no  other 
way  whereby  the  funds  belonging  to  tbe  state 
or  to  tbe  territory  could  be  as  safely  and 
securely  kept  as  by  depositing  the  same  in  tbe 
manner  aforesaid,— all  of  which  was  at  all 
times  well  known  to  tbe  said  territory  of 
Wyoming  and  to  the  officers  thereof,  and  to 
the  said  state  of  Wyoming  and  to  tbe  officers 
and  inhabitants  thereof,  who,  with  such  full 
knowledge  at  all  times,  failed  and  refused  to 
provide  any  safe  or  secure  place  for  keeping 
the  said  funds,  and  at  all  times  acquiesced  in 
the  actions  of  the  said  treasurers  and  of  the 
said  defendant  Otto  Gramm  in  depositing  said 
funds  in  bank,  according  to  the  custom  afore- 
said. And  defendants  aver  that  the  insolvency 
of  the  said  Thomas  A.  Kent,  banker,  was 
wholly  unknown  to  the  said  Otto  Gramm,  or 
to  these  defendants,  or  to  the  community  in 
which  he  carried  on  his  business,  until  tbe 
execution  of  tbe  said  assignment,  and  that  tbe 
said  insolvency  was  wholly  unanticipated  until 
he  made  his  assignmeni  as  aforesaid;  that  in 
truth  and  in  fact  tbe  said  Kent,  banker,  would 
not  have  become  insolvent  but  for  the  sudden, 
great,  and  unusual  panic  which  occurred  at 
Uiat  time  in  the  community  where  he  carried 
on  his  business  as  a  banker:  that  tbe  prop- 
erty and  assets  of  tbe  said  Thomas  A.  Kent, 
at  tbe  time  of  tbe  said  assignment,  were  such 
as  to  have  much  more  than  paid  all  of  his 
debts  and  liabilities  at  the  values  which  said 
property  possessed  immediately  prior  to  said 
assignment,  which  values  said  property  and 
assets  bad  maintained  for  many  years  prior 
to  said  assignment.  And  defendants  aver 
that  tbe  said  Otto  Gramm  was  not  in  any 
degree  negligent,  nor  in  any  degree  unfaith- 
ful to  his  trust  as  treasurer  of  tbe  state  of  Wy- 
oming, nor  in  any  degree  at  fault  in  depositing 
or  retaining  said  moneys,  or  any  of  them,  iu 
the  said  bank,  and  that  the  moneys  so  deposited 
in  said  bank  are  tbe  moneys  which  tbe  plaintiff 
seeks  to  recover  in  this  action.  And  defend- 
ants aver  that  tbe  said  Gramm  was  not  in  any 
degree  at  fault,  or  in  any  degree  negligent,  or 
in  any  degree  lacking  in  skill,  or  in  any  degree 
unfaithful  in  tbe  care,  custody,  or  safe  keeping 
of  said  moneys,  or  any  of  them :  that  no  negli- 
gence of  the  said  defendant  Otto  Gramm  in 
any  degree— that  no  unfaithfulness  of  tbe  said 
defendant  Otto  Gramm  in  any  degree — caused 
or  in  any  way  contributed  to  the  loss  of  said 
funds,  or  any  of  them."  It  is  further  alleged 
that  in  January,  1894,  the  state  brought  its  ac 
tion  for  said  moneys  against  tbe  assignee  for 
the  benefit  of  creditors  of  said  Thomas  A.  Kent, 
and  that  tbe  state,  by  authority  of  the  legisla- 
ture, elected  to  and  did  receive  dividends  from 
said  assigned  estate  amounting  to  $12,307.89. 

Tbe  plaintiff  filed  a  reply,  admitting  the 
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lack  of  negligence  or  fault  on  the  part  of  tbe 
officer,  the  reply  in  that  respect  being  as  fol- 
lows: '  'Comes  now  tbe  above-named  plaintiff, 
the  state  of  Wyoming,  and  for  its  reply  to  tbe 
answer  of  the  defendants  in  said  cause  admits 
that  on  the  20ih  day  of  July,  a.  d.  Ib98,  and 
for  many  years  prior  thereto,  one  Thomas  A. 
Kent  was  engaged  in  tbe  general  banking  busi- 
ness in  the  city  of  Cheyenne,  in  the  county  of 
Laramie,  and '  state  of  Wyoming,  and  was  of 
excellent  repute  and  financial  standing  as  a 
banker  in  said  city  of  Cheyenne,  and  through- 
out the  state  of  Wyoming:  that  at  divers  time$, 
prior  to  tbe  said  kOth  day  of  July,  a.  d.  Ib98. 
the  said  Otto  Gramm,  as  treasurer  of  the  siaie 
of  Wyoming,  did  deposit  with  the  said  Thomas 
A.  Kent,  banker,  many  thousands  of  dollars 
of  the  public  funds  of  the  said  state  of  Wyom. 
ing,  which  said  public  funds  were  known  by 
the  said  Thomas  A  Kent,  banker,  to  be  public 
moneys  of  the  state  of  Wyoming,  and  which 
were  by  him  received  and  held  subject  to  ihe 
check  and  order  of  the  said  Otto  Qramm  21s 
state  treasurer  of  the  state  of  Wyoming,  and 
were  kept  entirely  separate  and  distinct  from 
the  private  funds  of  tbe  said  Otto  Gramm. 
And  plaintiff  further  admits  that  on  the  20th 
day  of  July,  a.  d.  1898,  by  reason  of  a  busi- 
ness panic  m  the  community  in  which  tbe  said 
Thomas  A  Kent  was  doing  businei^s  as  a 
banker, the  said  Thomas  A.  Kent  suddenly  be- 
came insolvent,  and  executed  a  deed  of  aasigo 
ment  under  the  laws  of  the  state  of  Wyoming 
to  one  Joel  Ware  Foster  of  all  of  his  property, 
including  all  moneys  in  his  hands  belonginir 
to  the  said  state  of  Wyoming,  said  money 
amounting  to  the  sum  of  fifty-six  thousand*, 
four  hundred  fifty-four  dollars  and  seventy 
cents  ($56,454.70).  And  plaintiff  further  admits 
that  for  a  period  of  at  least  eighteen  years  prior 
to  tbe  assignment  of  the  said  Thomas  A.  Kent, 
it  was  tbe  common  and  uninterrupted  custom 
in  tbe  territory  of  Wyoming,  and  in  the  state 
of  Wyoming,  for  the  treasurers  of  the  said  ler- 
ritorv  and  state  to  deposit  tbe  public  funds  be- 
longing  to  said  territory  and  state  in  banks, 
subject  to  check  of  the  treasurer  thereof, 
which  said  custom  has  at  all  times  been  gen- 
erally known  to  the  citizens  of  the  state  of 
Wyoming  and  of  the  territory  of  Wyomine,  and 
to  the  officers  thereof,  and  the  said  state  of  Wy- 
oming and  its  officers  and  inhabitants  had  failed 
to  provide  any  other  place  for  keeping  said 
funds.  And  plaintiff  further  admits  that  tbe 
insolvency  of  the  said  Thomas  A.  Kent  was 
wholly  unknown  to  tbe  said  Otto  Gramm.  or 
to  either  of  said  defendants,  or  to  the  oom- 
munity  in  which  be  carried  on  his  business, 
until  the  execution  of  the  said  assijrnment,  and 
that  the  said  insolvency  was  wholly  unantici- 
pated until  he  made  his  assignment  as  afore- 
said, and  that  the  property  and  assets  of  the 
said  Thomas  A.  Kent,  at  the  time  of  the  said 
assignment,  were  such  as  to  have  much  more 
than  paid  all  of  his  debts  and  liabilities  at  tbe 
values  whicli  said  property  possessed  immedi- 
ately prior  to  6aid  assignment,  which  values  said 
property  and  assets  had  maintained  for  maoy 
years  prior  to  said  assignment.  Phiintiff  fur- 
ther admits  that  the  said  Otto  Gramm  was  ooi 
in  any  degree  negligent,  nor  in  any  degree  un- 
faithful to  his  trust  as  tre^urer  of  the  state  of 
Wyoming,  nor  in  any  degree  at  fault  in  de- 
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positing  or  retaining  said  moneys,  or  any 
of  theni,  in  the  said  bank,  and  that  no  negli- 
irence  or  unfaithfulness  on  the  part  of  the  said 
defendant.  Otto  Gramm,  in  any  degree  caused 
or  contributed  to  the  loss  of  the  said  funds  by 
the  failure  of  said  bank."  The  allegations  of 
the  answer  concerning  the  pursuit  of  the 
money  in  the  hands  of  Kent's  assignee,  and  the 
receipt  of  dividends  by  authority  of  a  legisla- 
tive resolution,  are  also  admitted.  It  appears 
by  such  reply  that  the  amount  of  money  in 
the  hands  of  the  officer  which  had  been  de- 
posited in  said  bank,  and  was  there  at  the  time 
of  the  assignment, was  $66,454.70.  and  that  the 
sum  sued  for  is  the  balance,  after  deducting 
the  amount  recovered  from  the  assignee  by  the 
suit  against  him,  and  by  way  of  dividends. 

Upon  the  submission  of  the  motions  for 
judgment  upon  the  pleadings,  the  district 
court  reserved  the  following  questions,  held 
to  be  difiicult  and  important,  to  this  court  for 
its  decision  thereon:  (1)  Under  the  bond  set 
out  with  the  petition  are  the  defendants  liable 
for  losses  of  slate  funds  by  the  state  treasurer. 
Otto  Gramm.  which  occurred  without  any 
negligence  or  unfaithfulness  in  any  degree  on 
the  part  of  said  state  treasurer  in  any  way  re- 
lating to  his  trust  as  treasurer?  (2)  Under  the 
bond  sued  on,  if  the  facts  are  that  for  eighteen 
years  prior  to  the  loss  hereinafter  set  forth  it 
had  been  the  uninterrupted  custom,  known 
to  the  officers  and  inhabitants  of  Wyo- 
ming, for  the  defendant,  Otto  Gramm,  as  state 
treasurer,  and  his  predecessors  in  office,  to 
deposit  the  funds  of  Wyoming  in  bank,  as 
was  done  in  this  instance,  and  if  with  this 
knowledge  the  officers  and  inhabitants  of  Wy- 
oming had  failed  to  provide  any  other  place 
for  keeping  said  funds;  and  if,  without  any 
negligence  or  unfaithfulness  to  his  trust  in 
any  degree  on  the  part  of  said  Otia  Gramm  as 
state  treasurer,  he  deposited  $56,454.70  of 
the  funds  of  the  state  in  T.  A.  Kent's  bank, 
as  the  state  funds  payable  upon  the  check  and 
order  of  himself  as  state  treasurer,  and  kept 
entirely  separate  from  the  private  funds  of 
said  Otto  Gramm;  and  if  said  Otto  Gramm,  as 
state  treasurer,  was  not  in  any  degree  al  fault 
in  depositing  or  retaining  moneys  in  said  bank; 
and  if  said  banker  was  of  excellent  charac 
ter  and  repute  as  a  banker  at  the  city  where  he 
did  business  as  a  banker,  and  was  entirely  safe 
and  solvent  until  the  day  of  his  assignment; 
and  if  suddenlv,  and  solely  by  reason  of  a  sud- 
den, great,  ancf  unprecedented,  and  unexpected 
financial  panic  in  the  community  where  he 
did  business,  the  said  banker  became  suddenly 
Insolvent,  and  assigned  his  property,  including 
the  funds  of  the  state  in  his  hands;  and  if 
said  Otto  Gramm,  as  state  treasurer  in  account- 
ing with  bis  successor  for  the  funds  in  his 
hands,  made  full  report  of  the  deposits  made 
by  him  as  aforesaid,  and  turned  over  to  his 
said  successor  the  vouchers  therefor;  and  if 
the  state  of  Wyoming,  upon  said  vouchers, 
and  under  express  authority  of  a  resolution  of 
the  legislative  assembly  of  the  state  of  Wyom- 
ing, filed  its  claim  with  the  assignee  of  said 
banker,  claiming  as  its  own  the  said  moneys 
($56,454.70)  so  deposited  with  the  said  banker 
by  said  Otto  Gramm  as  state  treasurer,  and 
thereafter  received  from  said  assignee,  as  divi- 
dends upon  said  claim,  the  sum  of  $12,807.84, 
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— would  the  defendants,  under  and  by  reason 
of  these  facts,  be  liable  upon  the  bond  sued  on? 
(8)  Under  the  bond  sued  on,  did  the  defendants 
become  insurers  of  the  funds  of  the  state  of 
Wyoming,  placed  in  the  hands  of  Otto  Gramm, 
as  state  treasurer,  and  liable,  in  all  events,  for 
any  loss  that  might  occur  of  any  such  funds? 
(4)  Under  the  pleadings  should  judgment  go, 
and.  if  so,  should  it  be  for  the  plaintiflf  or  for 
the  defendants? 

Mr.  Benjamin  F. Fowler »  Attorney  Gen- 
eral, for  the  State. 

Messrs,  Van  Orsdel  &  Burdick  and 
John  W.  Lacey*  for  defendants: 

The  provision  for  accounting  is  satisfied  by 
an  honest  and  truthful  account,  either  produc- 
ing the  funds  or  furnishing  lawful  excuse  for 
their  nonproduction. 

Many  of  the  cases  turn  upon  the  language 
of  the  statute  or  bond,  where  language  is  used 
far  more  exact  and  much  more  indicative  of 
insurance  than  anything  that  can  be  found  in 
the  case  at  bar. 

New  Providence  v.  McEachron,  88  N.  J.  L. 
839;  Hancock  v.  ffazzard,  12  Gush.  112;  State, 
Wyandot  County,  v.  Harper,  6  Ohio  St.  607. 
67  Am.  Dec.  368;  Chitted  States  v.  Preseott,  8 
How.  57»,  11  L.  ed.  734;  C<m.  v.  Comly,  3  Pa. 
St.  872;  Jefferson  County  Gomrs.  v.  Lineberger, 
3  Mont.  281, 85  Am.  Rep.  462;  Rock  v.  Stinger, 
36  Ind.  346;  Coterain  v.  BeU,  0  Met.  499;  State 
V.  Walsen,  17  Colo.  117,  15  L.  R.  A.  456. 

In  this  state  it  is  the  law  that  the  money  re 
ceived  by  the  treasurer  is  not  the  property  of 
the  treasurer,  but  the  property  of  the  state. 

State  V.  Foster  ( Wyo.)  29  L.  R.  A.  226. 

The  words  "faithfully  discharge  the  duties," 
etc.,  stipulate  for  the  fidelity  and  honesty  of 
the  treasurer,  and  either  by  themselves,  or  in 
connection  with  the  words  "well  and  correctly 
behave  therein,"  also  stipulate  for  his  compe- 
tence and  diligence.  I'o  constitute  a  breach 
of  the  bond  the  officer  must  have  acted  either 
dishonestly  or  without  competent  skill  and 
knowledge,  or  without  due  diligence.  The 
breach  alleged  in  this  case  does  not  fall  under 
anv  of  these  heads. 

Ailantie  &  N.  C.  R.  Co.  v.  Cowles,  69  N.  C. 
59;  Minor  v.  Mechanics*  Bank,  1  Pet.  46,  7  L. 
ed.  47;  American  Bank  v.  Adams,  12  Pick. 
308;  Union  Bank  v.  Clossey,  10  Johns.  271; 
Commercial  Bank  v.  Ten  Eyck,  48  N.  Y.  305; 
GJiicago,  B.  iSk  Q.  R.  Co,  v.  BartUtt,  120111  603. 

Receivers  and  their  sureties  are  not  insurers 
of  the  funds  in  their  hands  as  receivers,  but 
only  liable  in  case  of  failure  to  exercise  fidel- 
ity or  prudence  or  diligence. 

Barton  v.  Ridgeway,  92  Va.  168;  Hamm  v. 
J.  Stone  A  Sons  Livestock  Co,  (Tex.  Civ.  App.) 
36  8.  W.  427;  Powers  v.  Loug/iridge,  88  N.  J. 
Eq.  396. 

The  liability  on  executors'  and  administra- 
tors' bouds  is  not  that  of  insurers.  Unless 
there  has  been  a  lack  of  fidelity,  diligence,  or 
skill  there  is  no  liability  for  loss  of  the  prop- 
erty. 

ifoore  V.  Sure,  101  N.  C.  H;  Lehman  v. 
Robertson,  84  Ala.  489:  State.  Townshend,  v. 
Meagher,  44  Mo.  856.  100  Am.  Dec.  298;  Foster 
V.  Davi%,  46  Mo.  268;  Newton  v.  Bushong,  22 
Gratt.  628;  Be  Maxwell,  21  N.  Y.  S.  R.  139; 
Re  Kohler,  15  Wash.  613. 
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If  guardians  and  trustees  "are  to  be  held  re- 
sponsible for  all  negligence,  and  are  not  al- 
lowed the  exercise  of  a  reasonable  discretion 
and  prudential  care  in  the  management  of 
tbeir  trusts,  it  will  deter  prudent  men  from  as- 
suming the  office,  wbicb  in  itself  is  sufficiently 
onerous  and  already  undertaken  by  sucb  men 
with  reluctance." 

Fahnestock's  Appeal.  104  Pa.  48. 

Tbe  guardian  and  bis  sureties  are  liable  only 
in  case  of  lack  of  fidelity,  diligence,  or  skill. 

Imw'h  fSiiate,  144  Pa.  499,  14  L.  K.  A.  103: 
Witmefa  Appeal,  87  Pa.  120;  Neff*t  Appeal,  57 
Pa.  91;  Beach  v.  M<mr,  A^  Kan.  App.  66; 
O'Connor  v.  Decker,  95  Wis.  202. 

Tbe  common-law  rule  is  admitted  to  bave 
been  different  from  tbe  rule  laid  down  in 
United  States  v.  Prewott,  3  How.  578, 11 L.  ed. 
734. 

United  States  v.  Thomas,  15  Wall.  387, 21  L. 
ed.  89:  Walker  v.  British  QuaranUe  Asso,  18 
Q.  B.  277. 

All  the  language  of  tbe  statute  relating  to 
tbe  subject-matter  is  predicated  upon  tbe  idea 
tbat  tbe  moneys  wbicb  come  into  tbe  official 
custody  of  tbe  county  treasurer  are  not  bis 
own  private  funds,  but  the  county's,  and  they 
remam  so  until  legally  paid  out. 

Ctimheiland  Countu  v.  Pennell,  HQMe.  857, 
31  Am.  Rep.  284;  Mechanics*  Sank  v.  Uallowell^ 
52  Me.  545;  Thompson  v.  White,  45  Me.  445; 
Colerain  v.  Bell,  9  Met.  499;  Hancock  v.  Haz 
zard,  12  Cush.  112;  Mttzzy  v.  Shattuek.  1  Denio, 
238;  lA>oney  v.  Hughes.  26  N.  Y.  514;  Ver!eu 
V.  Muskegon  County,  32  Mich.  182,  20  Am. 
Rep.  637. 

The  responsibility  of  the  county  treasurer, 
in  the  absence  of  any  statute  enlarging  it,  is 
measured  by  tbe  common-law  rules  applicable 
to  bailees  for  hire  other  than  common  carriers 
and  inubolders. 

United  States  v.  Thomas,  15  Wall.  387,  21 
L.  ed.  89;  1  Perry,  Tr.  ^  441,  and  notes;  3  Redf. 
Wills,  394:  State  y.  Houston,  78  Ala.  576,  56 
Am.  Rep.  59;  Walker  y.  British  Ovarantee 
Asso.  18  Q.  B.  277;  Planters*  dk  M.  Bank  v. 
Hill,  1  Stew.  (Ala.)  201:  Peck  y.  James.  3Head, 
75;  State,  Overton  County,  v.  Coptland,  96Tenn. 
296,  61  L.  R.  A.  844;  TJte  Governor  y.  MEwen, 
5  Humph.  265;  York  County  v.  Watson,  15  S. 
C.  1,  40  Am.  Rep.  675;  Healdshurg  v.  Mulli- 
gan, 113  Cai.  205,  83  L.  R.  A.  461:  Litingston 
y.  Woods  (Mont.)  49  Par.  437;  Jejjerson  County 
Comrs,  y.  Linef^erger.  3  Mont.  231,  35  Am. 
liep.  462;  Mechem,  Pub.  Off.  §  801. 

A  cestui  que  trust  may  either  follow  the 
trust  estate  or  the  trustee,  but  may  not  do 
both. 

A  cestui  que  trust  cannot  baye  judgment 
against  his  trustee  for  the  trust  moneys  which 
bave  come  into  his  bands,  and  at  the  same  time 
have  lands  purchased  with  such  moneys  judged 
to  be  the  trust  property. 

Barker  y.  Barker,  14  Wis.  142:  Fears  v. 
Lynch,  28  Ga.  249;  Merket  y.  Stnith,  33  Kan. 
66;  Fowler  v.  Bowery  Sav.  Bank,  113  JS.  Y. 
450,  4  L.  R.  A.  145;  Priestly  y.  Fearnie.  3 
Hurlst.  &  C.  977;  Scarf  y.  Jardine,  L.  a  7 
App.  Cas.  845;  Rawson  y.  Turner,  4  Johns. 
469;  Sanger  y.  Wood,  3  Johns.  Ch.  4l6;  Mor- 
ris V.  Rex^ard,  18  N.  Y.  552;  Gardner  y.  Og- 
den,  22  N.  Y.  327,  78  Am.  Dec.  192;  Bank  oj 
Beloit  y.  Beall,  34  N.  Y.  478;  Bodermund  v. 
40  L.  R.  A. 


Clark,  46  N.  Y.  854;  Bowen  y.  MandemOe,  95 
N.  Y.  237;  Cheeseman  y.  Sturges,  9  Bosw.  246; 
MaUlage  v.  Poole.  5  Hun,  556;  Biley  v.  Al- 
bany Sat.  Bank.  86  Hun,  513,  108  N.  Y.  669; 
Curtis  y.  Williamson,  L.  R.  10  Q.  B.  57; 
Clough  y.  London  d  y.  W.  R  Co.  lu  K  1  v 
Exch.  26;  Raymond  y.  Proprietors  of  Crovn  d  ' 
E.  MiUs,  2  Met.  319;  Sears  v.  Carrier,  4  Allen, 
839;  Cobb  v.  Knapp,  71  N.  Y.  348,  27  Am. 
Rep.  61 :  MoUer  y.  Tuska,  87  N.  Y.  166. 

Pottert  Ch.  J.,  delivered  tbe  opinion  of 
tbe  court: 

The  facts  admitted  by  tbe  pleadings  and 
stated  in  tbe  reserved  questions  raise  the  gen- 
eral question  whether  the  state  treasurer,  under 
our  statutes  relating  to  tbat  officer  and  the  bond 
given  by  him,  is  liable  for  public  funds  in  his 
possession  which  bave  been  lost  by  reason  of 
tbe  failure  of  a  bank  in  which  be  had  deposited 
them  for  safe  keeping,  he  being  without  any 
fault,  blame,  or  negligence.  The  reputable 
character  of  ibe  bank  in  tbe  community  and 
among  business  men,  and  its  excellent  reputa- 
tion for  .solvency  and  safety  as  a  place  of  de- 
posit, is  admitted,  as  well  as  tbat  tbe  treasurer 
was  not  negligent  or  careless  In  depositing  or 
leaving  tbe  public  funds  in  such  bank.  While 
thus  acquitting  the  late  officer  of  all  blame,  it 
is  urged  on  the  part  of  tbe  state,  by  the  attor- 
ney gf  neral,  that  the  treasurer  and  bis  sureties, 
under  the  statutes  and  the  bond,  are  insurers 
of  tbe  safely  of  the  public  money  coming  into 
the  custody  of  tbe  officer,  and  that,  not  with- 
standing that  be  has  been  honest,  faithful,  and 
capable  in  the  discharge  of  bis  duties,  and  tbe 
moneys  baye  been  lost  in  the  absence  of  any 
kind  of  fault  on  bis  part,  they  must  respond 
for  all  such  moneys.  Tbe  contrary  rule  is  con- 
tended for  on  behalf  of  defendants.  The  mat- 
ter has  been  fully  and  ably  presented  to  the 
court  on  both  sides,  both  in  briefs  and  upon 
argument.  Tbe  decisions  of  tbe  courts  in  this 
country  upon  this  question  present  an  irrecon- 
cilable cenfiict.  It  is  one  of  first  impression  in 
this  court.  We  bave  examined  all  the  author- 
ities ^ith  much  care,  and  have  arriyed  at  a 
conclusion  only  after  mature  reflection.  We 
realize  the  importance  of  tbe  Question,  so  far 
as  tbe  present  case  is  concemea.  It  is  a  mat- 
ter, however,  which,  for  tbe  future,  can  and 
ought  to  be  clearly  settled  by  le^islatton.  In 
the  process  of  determining  the  pnnciple  which 
must  govern  a  decision  upon  the  question  be- 
fore us,  and  tbe  application  of  the  various  con- 
flicting authorities  to  it,  it  will  be  useful,  in 
the  first  place,  to  set  down  certain  well  estab- 
lished rules  upon  which  all  tbe  courts  are  in 
accord.  The  point  of  diyergeuce  will  thus  be 
the  more  observable  and  the  better  understood. 

I.  In  general,  all  trustees  who  baye  the  cus- 
tody  of  money,  sucb  as  executors  and  admin- 
istrators, guardians  and  receivers,  and  the  like, 
are  held  not  to  be  liable  for  tbe  loss  of  funds 
occurring  without  tbeir  fault  or  negligence, 
and  this  is  so  regardless  of  tbe  form  or  char- 
acter of  the  bond  which  they. may  have  given, 
or  the  statutes  or  orders  of  court  preseribiog 
their  duties.  Sucb  trustees  are  held  merely 
to  diligence  and  prudence  in  the  care  of  the 
funds.  The  rule  is  stated  as  follows  in  2  Story, 
Eq.  Jur.  §  1269:  **The  rule  in  all  ca.«es  of 
this  sort  is  that,  where  a  trustee  acts  by  other 
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hands,  either  from  necessity  or  conformity  to 
the  common  usage  of  mankind,  he  is  not  made 
answerable  for  losses."    He  is  to   keep    the 
money  as  a  prudent  man  would  keep  his  own. 
Norwood  V.  Harness,  98  Ind.  134,  140,  49  Am. 
Rep.  789.     In  this  case,  on  page  144,  the  court 
says:  *  'His  business  is  to  keep  tne  money  safely, 
and  banks  are  commonly  used  as  safe  places 
of  deposit  by  prudent  m6n."    Notwithstand- 
ing that  his  duty    '*is  to   keep  the    money 
safely/'  the  trustee,   an    administrator,   was 
held     not    liable    for    money     lost    by    the 
failure  of  a  bank  in  which  it  had  been  de- 
posited without  negligence.     Twittyv.  Houser, 
7  S.  C.  N.  S.  158;  Jaeotmn  v.  Jacobus,  37  N.  J. 
Eq.  17;  Cox  v.  Hoome,  38  N.  J.  Eq.  259:  Deberrp 
V.  Ivey,  55  N.  C.  (2  Jones,  Eq.)  870;  McCabe  y. 
/^owler,  84  N.  Y.  314;  State,   Towns/iend,  y. 
Meagher,  44  Mo.  359,  100  Am.  Dec.   298.     In 
the  case  last  cited  the  suit  was  brought  upon 
the  bond  of  an  administrator,  which  was  con- 
ditioned that  he  should  pay  over  and  account 
for  the  money  or  property 'that  should  come  to 
his  hands  belonging  to  the  estate  as  required 
by  law.    It  was  said  that  "it  is  well-established 
equity  law  that  under  certain  circumstances 
executors  and  administrators  are  absolved  from 
responsibility,  notwithstanding  the  bond,  and 
notwithstanding    the  failure  to    produce  the 
property  or  pay  over  its  yalue  in  money,  .  .  . 
no  negligence  being  imputable  to  the  adminis- 
trator or  executor.     2  Wms.  Exrs.  142,  and 
cases  there  cited.    The  obligation  of  the  bond, 
therefore,  in  such  cases  is  not  absolute."    In 
determining  what  was  "required  by  law,"  re- 
ferring to  that  phrase  in  the  bond,  the  court 
did  not  resort  to  any  exception  found  either  in 
the  bond  or  statute,  but  went  to  the  common 
law,  and  as  a  result  of  an  inyestigation  on  that 
line  determined  "that  executors  and  adminis- 
trators, according  to   the  decided  cases  and 
yiews  of  eminent  law  writers,  stand  in  the  po- 
sition of  trustees  of  the  persons  who  are  inter- 
ested in  the  estates  upon  which  they  adminis- 
ter, and  that  they  are  subject  to  liability  only 
for  want  of  due  care  and  skill,  and  that  the 
measure  of  care  and  skill  required  of  them  is 
the  same  as  that  demsnded  of  bailees  for  hire, 
namely,  that  which  prudent  men  exercise  in 
the  direction  of  their  affairs."    The  cases  upon 
this  particular  branch  of  the  subject  abound  in 
expressions  to  the  effect  that  such  a  person, 
having  trust  money  in  his  possession,  would 
be  negligent  if  he  did  not  deposit  the  same  in 
a  bank,  as  that  is  the  place  where  the  most 
prudent  men  deposit  for  safe-keeping  their  own 
mrmey,  and  in  some  instances  such  trustees 
haye  been  held  liable  for  the  loss  of  mone^  on 
the  ground  that  they  were  negligent  in  failing 
to  deposit  it  in   bank.     Bee  also  Powers  y, 
Loughridge,  38  N.  J.  Eq.  896;  Moore  y.  Eure, 
101  N.  C.  11;  Lehman  y.  Robertson,  84  Ala. 
489;  Foster  y.  Danis,  46  Mo.  268;  Re  Kohler, 
15  Wash.  618:  J^aw's  Estate,  144  Pa.  499,  14 
L.  R.  A.  103;  Fahnesiock*s  Appeal,  104  Pa. 
46;  Jones  y.  Lewis.  2  Ves.  8r.  240;  Knight  v. 
Lord  Plymmth,  3  Atk.  480. 

2.  It  is  also  well  settled  that  there  is  nothing 
at  common  law  which  distinguishes  public 
treasurers  or  depositaries  from  any  other  finan- 
cial managers  or  trustees. 

3.  The  absence  of  any  such  distinction  is 
Tccognissed  in  another  well  settled  doctrine, 
40  L.a  A. 


that  public  officers,  haying  in  their  official  cus- 
tody money  belonging  to  others  than  the  pub- 
lic are  not  responsible  for  its  loss  occurring 
without  negligence  on  their  part.    That  rule 
has  been  adopted  in  this  country    in    cases 
where  the  officer  and  his  sureties  haye  been 
sought  to  be  charged  in  suits  upon  the  official 
bond.     Wilson  y.   People,  Pueblo  dh  A.  Valley 
R.  Co,,  19  Colo.  199,  22  L.  R.  A.  449;  People, 
Nash,  y.    Faulkner,  107  N.  Y.  477.     In  the 
case  of  Wilson  y.  People,  19  Colo.  199,  22  L. 
R.   A.   449.   action  was    brought    upon    the 
official  bond  of  a  clerk  of  the  district  court,  to 
recoyer  certain  moneys  which  had  been  de- 
posited with  that  odcer  in  condemnation  pro- 
ceedings.   The  money  had  been  deposited  by 
the  clerk,  to  his  credit  as  clerk,   in  a  bant: 
which  subsequently    failed.    The  bond  was 
conditioned  that  the  officer  shall   "faithfully 
perform  all  the  duties  of  sajid  office  as  pre- 
scribed by  law,  that  he  will  punctually  pay 
over  to  the  person  lei^ally  authorized  to  receive 
the  same  all  moneys  that  may  come  into  his 
hands  by  virtue  of  said  office,    etc.     The  court 
was  unanimous  in  absolying  the  officer  and  his 
sureties  from  liability,   no   negligence  being 
imputable  to  him.     The  opinion  in  the  case 
does  not  attempt  to  draw  any  distinction  be- 
tween cases  of  public  and  priyate  funds,  but 
in  a  subsequent  case  in  the  same  court,  which 
will  be  hereinafter  cited,  such  a  distinction 
was  made,  although  over  the  dissent  of  the 
writer  of  the  opinion  in  the  Wilson  Case,  Mr. 
Justice  Goddard.    It  will  be  observed  that  the 
condition  of  the  bond  above  quoted  was  about 
as  strong,  if  not  entirely  so.  as  in  any  of  the 
cases  holding  the  officer  as  to  public  funds  to 
a  strict  accountability.    In  the  case  of  People, 
Nash,  y.  Faulkner  the  court  of  appeals  of  New 
York  refused  to  hold  the  obligation  of  the  bond 
of  a  surrogate  as  absolute,  and  as  rendering 
himself  and  sureties  liable  as  insurers  of  money 
belonging  to  others    than  the   public  in  his 
official  custody,  and  lost  without  his  fault  by 
the  failure  of  a  bank  in  which  it  had  been  de- 
posited.    The  material  conditions  of  the  sur- 
rogate's bond  were  as  follows:     "Well    and 
truly  and  faithfully,  in  all  things,  perform  his 
duties  as  county  judge  of  Livingston  county, 
and  shall  well  and  truly  and  faithfully  perform 
his  duties  as  surrogate  of  said  county  of  Living- 
ston, and  shall  well  and  faithfully  apply  and 
pay  oyer  all  moneys  and  effects  that  may  come 
into  his  hands  as  such  county  judge  in  the 
execution  of  his  office,  and  shall  well  and  faith- 
fully apply  and  pay  oyer  all  moneys  and  ef- 
fects that  may  come  into  his  hands  as  such 
surrogate  in  the  execution  of  his  office  without 
fraud,  deceit,  or  delay."    With  this  much, 
which  may  be  considered  as  settled  law,  upon 
which  the  decisions  are  apparently  not  in  con- 
flict, we  come  to  the  precise  question  of  the  li- 
ability of  public  officers  for  public  funds;  and 
here  we  are  confronted  with  divergent  views, 
and  it  is  difficult  even  to  reconcile  all  the  au- 
thorities which  reach  tl)e  conclusion  that  such 
an  officer,  as  to  such  funds,  is  an  insurer,  and 
bound  to  respond  in  any  eyent.  with  the  pos- 
sible exception  of  loss  occasioned  by  the  act  of 
God  or  the  public  enemy.    In  the  considera- 
tion of  this  case  we  haye  endeayored  to  ex- 
tract the  principle  from  the  decisions  fayoring 
that  strict  and  absolute  rule,  and  note  the  ei- 
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feet  of  the  application  thereof  to  our  own  8ta^ 
utes,  and  the  bond,  which  is  the  basis  of  the 
present  controversy.  If,  when  so  applied, 
such  authorities,  if  followed  by  us,  would  ren- 
der the  treasurer  and  his  sureties  insurers  of 
the  public  funds,  a  further  investigation  may 
become  necessary  to  determine  whether  or  not 
they  or  the  opposing  decisions  announce  the 
rule  more  agreeable  to  our  conditions. 

The  first  case  involving  this  question  in  this 
country  arose  in  New  York,^ Albany  County 
Supers,  v.  Dorr,  25  Wend.  440,  decided  in  1841, 
— wherein  it  was  held  that  a  county  treasurer 
was  not  responsible  for  public  money  stolen 
from  his  office  where  there  is  no  imputation  of 
negligence  or  other  default  on  his  part.  This 
case,  however,  has  ceased  to  be  an  authority, 
for  the  reason  that  in  People,  Nash,  v.  Faulk- 
ner,  107  N.  Y.  477,  the  court  of  appeals  an- 
nounced that,  owing  to  his  having  often  been 
criticised,  and  in  view  of  another  case  next  to 
be  adverted  to,  the  question  should  be  consid- 
ered an  open  one  in  ihat  state,  although  it  was 
denied  that  it  had  been  at  all  overruled,  and 
for  the  further  reason  that  in  a  more  recent 
case  the  contrary  doctrine  has  been  adopted  in 
that  state.  Jilvzzy  v.  Shattuek,  1  Denio,  288, 
arising  in  the  same  state,  was  a  case  involving 
the  responsibility  of  a  tax  collector  for  moneys 
collected  by  hJm,  and  stolen  from  his  posses- 
sion, without  any  fault,  want  of  care,  or  omis- 
sion of  duty  on  his  part.  He  was  held  re- 
sponsible, but  solely  upon  the  ground  that, 
under  the  statutes,  that  officer  was  a  debtor  for 
all  the  money  collected,  which,  of  course, 
meant  that,  upon  the  collection  of  any  tax 
money,  the  legal  title  thereto  was  in  him,  and 
it  was  not  the  money  of  the  public,  but  the 
officer  became  eo  instante  a  debtor  for  the 
amount,  and  the  statute  bad  provided  the  only 
method  bv  which  such  obligation  could  be 
discharged.  In  passing,  it  may  be  said  that 
the  courts  have  not  usually  accepted  that  view, 
and  this  court  announced  a  different  view  in 
the  case  of  State  v.  Foster  (Wyo.)  29  L.  R.  A. 
226.  The  cases  which  are  based  upon  a  hold- 
ing that  the  officer  is  a  debtor  for  the  public 
funds  in  his  possession  must  be  eliminated 
from  this  case  as  precedents. 

The  leading  case  upholding  the  doctrine  that 
the  treasurer  occupies  the  position  of  an  in- 
surer, and  on  the  strength  of  which  the  most, 
if  not  all,  of  the  cases  have  adopted  that  rule 
of  decision,  is  United  Slates  y.  Pre^cott.  8  How. 
578,  11  L.  ed.  734,  which  was  decided  at  the 
December  term,  1844.  Not  all  the  courts, 
however,  nor  the  same  court  in  later  decisions, 
which  have  followed  that  case,  and  cited  it 
approvingly,  have  kept  to  the  fundamental 
principle  underlying  it.  It  was  an  action 
brought  upon  the  official  bond  of  Prescott, 
given  for  his  faithful  performance  of  the  du- 
ties of  receiver  of  public  moneys  at  Chicago. 
The  defense  pleaded  was  that  the  sum  not  paid 
over  had  been  feloniously  stolen  from  his  pos- 
session, notwithstanding  that  he  had  used  or- 
dinary care  and  diligence  in  keeping  ihe  same. 
A  demurrer  was  filed  to  the  plea,  and  thereon 
the  opinion  of  the  judges  were  opposed,  and 
the  case  was  certified  to  the  supreme  court 
upon  the  question  whether  "the  felonious  tak- 
ing and  carrying  away  the  public  moneys 
in  the  custody  of  a  receiver  of  public  moneys, 
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without  any  fault  or  negligence  on  his  part« 
discharged  him  and  his  sureties."  On  the 
part  of  defendants  it  was  contended  before  tbat 
court  that  the  officer  was  a  depositary  for  hire, 
and  tbat,  unless  his  liability  was  enlar^d  by 
the  special  contract  to  keep  safely,  he  is  only 
subject  to  the  liabilities  imposed  bv  law  upon 
such  a  depositary,  and  that  the  special  contract 
did  not  enlarge  his  liability.  In  response,  ap- 
parently, to  that  point,  the  learned  justice  de- 
livering the  opinion  said:  'This  is  not  a  case 
of  bailment,  and,  conseG[uent]y  the  law  of  bail- 
ment does  not  apply  to  it.  The  liability  of  the 
defendant,  Prescott,  arises  out  of  his  ofiicial 
bond,  and  principles  which  are  founded  upon 
public  policy."  Without  quoting  in  full  the 
condition  of  the  bond,  it  will  answer  all  pur- 
poses by  calling  attention  to  the  fact  that  it  re- 
quired the  officer  to  well,  truly,  and  faithfully 
keep  safely,  without  loaning  or  using,  all  the 
public  moneys  coming  into  his  possession,  and^ 
when  orders  for  their  transfer  or  payment  bad 
been  received,  that  he  should  faithfully  acd 
promptly  make  the  same  as  directed.  'After 
quoting  the  bond,  the  opinion  proceeds  as  fol- 
lows: '*The  condition  of  the  bond  has  been 
broken,  as  the  defendant,  Prescott,  failed  to 
pay  over  the  money  received  by  him  wheo  re- 
quired to  do  80;  and  the  question  is  whether 
he  shall  be  exonerated  from  the  condition  of 
his  bond  on  the  ground  that  the  money  bad 
been  stolen  from  him.  The  objection  to  this 
defense  is,  that  it  is  not  within  the  condition  of 
the  bond,  and  this  would  seem  to  be  conclu- 
sive." And  again:  'Public  policy  requires 
that  every  depositary  of  the  public  money 
should  be  held  to  a  strict  accountability.  Not 
only  that  he  should  exercise  the  highest  degree 
of  vigilance,  but  that  'he  should  keep  safely." 
the  moneys  which  come  to  his  ha*nas.  Any 
relaxation  of  this  condition  would  open  a  door 
to  frauds  which  might  be  practised  with  im- 
punity. A  depositary  would  have  nothing 
more  to  do  than  to  lay  his  plans  and  arrange 
his  proofs,  so  as  to  establish  his  loss  without 
laches  on  his  part.  Let  such  a  principle  be  ap- 
plied to  our  postmasters,  collectors  of  the  cus- 
toms, receivers  of  public  moneys,  and  others 
who  receive  more  or  less  of  the  public  funds, 
and  what  losses  might  not  be  anticipated  by 
the  public."  It  was  held  that  the  defense  wa's 
not  good.  1 1  is  evident  from  the  most  casual 
reading  of  the  opinion  just  quoted  from  so 
largely,  that,  as  concerned  that  aciion,  all 
idea  of  a  bailment  was  eliminated  from  the 
case.  The  matter  of  public  policy  was  not 
brought  in  as  an  attachment  to  any  com- 
mon law  rules  relating  to  bailment.  It  was 
not  said  or  held,  either  expressly  or  by  im- 
plication, that  the  common-law  principles  af- 
fecting the  responsibility  of  bailees  for  hire, 
as  applied  to  depositaries  of  public  fund^ 
needed  to  be  modified  and  made  more  strict. 
The  court  distinctly  started  out  upon  the 
theory  tbat  no  question  of  bailment  was  in- 
volved, and  placed  whatever  liability  there 
existed  squarely  and  solelv  upon  the  bond. 
It  having  been  determined  by  the  learoed 
court  that  the  bond,  out  of  which  arose  the 
only  liability  to  respond,  contained  a  positive 
agreement  to  keep  all  moneys  received  safelv, 
and  to  pay  them  out  or  transfer  them  promp  ly 
whenever  directed  to  dp  so,  concluded  tbat 
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public  policy  forbade  any  relaxation  by  the 
courts  of  that  couditioD:  and.  further  than 
that,  the  only  reason  given  for  the  existence 
of  that  public  policy  was  the  opportunity  for 
fraud  which  would  be  offered  were  such  de- 
fenses permitted,  and  the  chance  which  an 
officer  would  have  to  manufacture  a  case  of 
loss  without  fault.  It  must  be  remembered 
that  this  was  the  first  case  announcing  that 
doctrine. 

The  next  case  in  point  of  time,  Muzzy  v. 
Shattuck,  1  Denio,  233,  has  already  been  com- 
mented upon.  Following  that  came  Com.  y. 
Comly,  3  Fa.  St.  372,  decided  at  the  July  term, 
1846,  by  the  Pennsylvania  supreme  court, 
which  involved  the  liability  under  his  bond  of 
a  collector  of  tolls;  the  condition  thereof  being 
that  "he  shall  account  for  and  pay  over  all 
moneys  he  may  receive  for  tolls  "  The  defense 
was  a  larceny  of  the  money  received  for  tolls 
from  a  secret  apartment  in  a  locked  desk  in 
the  collector's  ottice.  The  trial  court  had  in- 
structed the  jury  that,  if  the  collector  had  kept 
the  public  money  as  a  prudent  man  would 
keep  his  own.  and  exercised  that  care  and  dili- 
gence which  every  person  of  common  prudence 
takes  of  his  own  affairs,  and  if  the  money  was 
actually  stolen  as  sworn  to,  then  the  verdict 
should  be  for  the  defendant  The  opinion  of 
the  court,  delivered  by  Mr.  Chief  Justice  Gib- 
son, commences  by  citing  the  decision  in  the 
case  of  United  States  v.  Prescott,  and  stating 
that  the  same  is  founded  in  sound  policy  and 
sound  law,  and  the  learned  justice  said:  *'The 
responsibility  of  a  public  receiver  is  determined, 
not  by  the  law  of  bailment,  which  is  called  in 
to  supply  the  plac6  of  a  special  agreement 
where  there  is  none,  but  by  the  condition  of 
his  bond."  And,  concerning  the  matter  of 
public  policy:  'The  keepers  of  the  public 
moneys,  or  their  sponsors,  are  to  be  held 
strictW  to  the  contract;  for,  if  they  were  to  be 
let  off  on  shallow  pretenses,  delinquencies, 
which  are  fearfully  frequent  already,  would 
be  incessant." 

In  1858,  the  case  of  Hancock  v.  Uazzard.  12 
Cush.  112,  was  decided  by  the  supreme  judi 
cial  court  of  Massachusetts.  The  action  was 
on  the  bond  of.  the  treasurer  and  collector  of 
the  town  of  Hancock.  The  defense  in  this 
case  was  that  the  unpaid  money  bad  been 
stolen  without  fault  of  the  collector.  In  a 
former  case  (Colerain  v.  Bell,  9  Met.  499)  it  had 
been  said,  with  reference  to  such  an  officer, 
under  the  peculiar  provisions  of  the  statutes, 
that  the  money  received  by  him  as  collector, 
in  the  collectioD  of  taxes,  is  his  own  money, 
and  not  that  of  the  town.  That  case  was  re- 
ferred to  in  the  case  reported  in  12  Cusb.  112, 
and  the  court  said:  "He  is  a  debtor,  an  ac- 
countant, bound  to  account  for  and  pay  over 
the  money  he  has  collected.  Tbe  loss  of  his 
money,  therefore,  by  theft  or  otherwise,  is  no 
excuse  for  nonperformance.  This  is  founded 
on  the  nature  of  his  contract  and  considera- 
tions of  public  policy,"— citing  United  IStates 
V.  Frescott.     The  court  also  said  that  the  obli- 

fation  is  not  regulated  by  the  law  of  bailments, 
t  is  not  difficult  to  understand  that,  if  tbe 
officer  is  a  debtor,  no  law  of  bailment  U  in- 
volved. It  does,  however,  require  something 
of  an  effort  to  understand  what  considerations 
of  public  policy  and  the  case  of  United  States 
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y.  Prescott  had  to  do  with  the  case,  if  the  offi- 
cer was  a  debtor  before  he  lost  the  money,  un- 
less, indeed,  the  Massachusetts  court  construed 
the  decision  in  the  Frescott  Case  as  making  out 
that  the  money  in  Prescott's  hands  was  his 
own.  At  any  rate,  the  case  from  Massachu- 
setts is  not  in  any  sense  a  precedent  for  us, 
under  our  statutes. 

On  this  side  of  the  judicial  controversy  the 
next  case  arose  in  Ohio,— State,  Wyandot 
County,  V.  Harper,  6  Ohio  St.  608,  67  Am. 
Dec.  363,  decided  in  1856.  Harper  bad  been 
county  treasurer,  and  his  bond  contained  the 
following  condition:  '*Harper  shall  honestly 
and  faitb fully  pay  over,  during  his  continu- 
ance in  office,  all  moneys  that  shall  come  into- 
his  hands  for  state,  county,  and  township,  nr 
for  other  purposes,  according  to  law."  His 
residence  was  broken  open,  aud  certain  public 
moneys  stolen  therefrom,  without  his  fault  or 
negligence.  Under  the  terms  of  the  bond  and 
the  statute,  it  was  held  that  the  treasurer  was 
an  insurer  * 'against  the  delinquencies  of  him- 
self, and  against  the  faults  and  wrongs  of  oth- 
ers, in  regard  to  the  trust  placed  in  bis  hands." 
The  case  of  Muzzy  v.  Shattuek,  which  was^ 
based  upon  the  theory  that  the  officer  was  a 
debtor,  and  the  Frescott  Case,  and  Com.  v.  Comly, 
8  Pa.  St.  372,  based  upon  a  different  consider- 
ation, were,  strangely  enough,  cited  in  support 
of  the  court's  conclusion,  without  comment. 
The  court  adds:  '*The  distinction  between, 
this  and  a  common  case  of  bailment,  is  that 
the  law  of  the  latter  is  generally  founded  upon 
the  absence  of  any  positive  engagements  be 
tween  the  parties  to  the  hiring,  or,  as  it  is 
called,  the  'locatio  conductio,'  and  therefore  the 
question  arises.  What  obligation  may,  with 
reference  to  public  policy  and  general  con- 
venience, be  implied  by  law,  in  the  absence  of 
such  positive  engagements?  The  express  con- 
tract of  tbe  parties  may.  as  in  the  case  now 
under  consideration  it  has  done,  vary  or  super- 
sede those  derived  from  the  law  of  bailments." 

A  critical  examination  of  some  of  the  early 
cases  cannot  fail  to  impress  one  with  tbe 
thought  that  tbey  observed  no  distinction  be- 
tween moneys  the  legal  title  to  which  is  by 
law  vested  in  tbe  officer,  and  those  which  are 
merely  in  official  custody  and  care,  but  belong^ 
to  the  public;  and  the  various  decisions  which 
respectively  base  their  conclusions  up>on  one 
condition  of  affairs  or  the  other  are  cited  indis- 
criminately, as  bearing  upon  and  forming  a 
precedent  upon  the  same  proposition.  Tbis  is 
particularly  noticeable  in  the  Indiana  cases, 
when  read  together.  We  can  readily  under- 
stand a  court  which,  as  in  tbe  Frescott  Case, 
hfls  found  a  special  contract  which  defines  the- 
obligation  of  the  officer,  and  upon  that  ground 
enforces  it,  and  refuses  any  equitable  relaxa- 
tion of  the  obligation  for  reasons  of  public 
policy;  but  it  must  be  confessed  it  is  embar- 
rassing to  determine  the  exact  reason  behind 
an  opinion  which  approves  and  follows  tbat 
doctrine,  and  at  the  same  time  find  support 
for  its  conclusions  in  another  case,  which  is 
founded  upon  the  theory  that  the  money  is  ii> 
the  possession  of  the  officer  as  a  debtor.  Both 
kinds  of  cases  have,  it  is  true,  held  tbe  officer 
liable  under  bis  bond;  but  the  reasons  are  far 
different,  and  in  more  recent  times,  when  it 
has  been  necessary  for  the  public  to  seek  after 
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its  money  in  the  hands  of  others,  to  whom  the 
officer  has  intrusted  it,  the  distinction  between 
a  debtor  and  a  mere  custodian  or  keeper  has 
become  very  marked.  I  do  not  regard  the 
Ohio  case  above  referred  to  as  imputing  the 
character  of  debtor  to  the  treasurer,  but  as 
holding  that  the  special  contract  has  fixed  the 
extent  of  his  responsibility.  The  case  of  Halbert 
V.  State,  Martin  CiAinty  Gcmra.,  22  Ind.  125, 
may  not  be  based  upon  the.debtor  theory,  al 
though  the  learned  justice  who  wrote  the  opin 
ion  said,  in  Rock  v.  Stinger y  86  Ind.  846,  that 
it  followed  that,  the  officer  not  being  a  mere 
bailee,  the  technical  title  to  the  money  in  his 
bands  was  in  himself,  and,  in  case  of  his  death, 
it  would  go  to  his  personal  representative, 
rather  than  to  his  executor.  And,  indeed,  in 
-still  another  case,  it  was  directly  held  that  the 
tiile  to  the  money  was  in  the  officer.  It  is, 
therefore,  at  least  doubtful  whether  the  con- 
x^lusion  of  the  Indiana  court  was  not  influenced 
1o  some  extent  by  that  theory.  In  Halbert  v. 
State,  Martin  County  Comrs,,  22  Ind.  125,  de- 
cided in  1864,  the  strict  liability  was  enforced, 
as  well  as  in  the  later  case  of  JRoek  v.  Stinger, 
86  Ind.  846,  and  under  statutes  and  bonds  not 
as  positive,  in  respect  to  an  engagement  to 
keep  safely  and  pay  over,  as  any  of  the  other 
cases  previously  cited  herein. 

We  have  thus  rather  minutely  discussed  the 
foregoing  decisions,  for  reasons  which  will  be- 
<x>me  obvious,  and  from  necessity,  as  it  seemed 
10  us,  even  at  the  expense  of  extending  this 
opinion  beyond  ordinarily  reasonable  limits, 
to  the  end  that  we  might  arrive  at  some  satis- 
factory and  exact  knowledge  of  the  reasons 
upon  which  the  doctrine  of  the  majority  of  the 
cases  upon  the  subject  have  been  grounded. 
With  the  cases  above  adverted  to  as  leading 
precedents,  quite  a  number  of  the  state  courts 
have  more  recently  announced  the  same  doc- 
trine. Many  adopt  the  rule  by  mere  reference 
to  authority,  and  with  no  attempt  at  argument. 
See  Fairc/iild  v.  /ledges,  14  Wash.  117,  81  L. 
R.  A.  851;  Pine  Island  Bd,  of  Kdu,  v.  JeweU, 
44  Minn.  427;  Hennepin  Govnty  Comrs.  v. 
Jones,  18  Minn.  199  (Gil.  182);  Wilson  v.  Wich- 
ita  County,  67  Tex.  647;  Gartley  v.  Pe<^e, 
Pueblo  County  (Colo.)  49  Pac.  272;  Hose  v. 
Douglass  Twp.  52  Kan.  451;  ^ason  v.  Erie 
County  Directors  of  Poor,  126  Pa.  445;  State  v. 
Netin,  19  Nev.  162;  Taylor  Dist.  Ttop.  v.  Mor- 
ion, 37  Iowa,  550;  Tilli aghast  v.  Mtrrill,  151 
N.  Y.  185, 34  L.  R  A.  678;  Thompson  v.  Tou>n- 
ship  Sixteen,  30  111.  J*9;  State,  Mississippi 
County,  V.  Moore,  74  Mo.  418,  41  Am.  Rep. 
822;  Hate,  The  Township,  v.  Powell,  67  Mo. 
396.  29  Am.  Rep.  512;  Daily  v.  Com.  (Pa.)  9 
Cent.  Rep.  228;  Bush  v.  Johnson  County,  48 
Neb.  1,  32  L.  R.  A.  228.  The  doctrine  an- 
nounced in  such  comprehensive  terms  by  the 
Prescott  Case  has,  however,  been  considerably 
modified  in  a  later  case  in  the  same  court. 
The  Prescott  Case  was  followed  by  that  court 
in  Boyden  v.  United  Slates,  18  Wall.  17.  20  L. 
€d.  527;  Bemns  v.  United  Slates,  13  Wall.  56, 
i:0  L.  ed.  531;  United  States  v.  Morgan,  11 
How.  154. 13  L.  ed.  648;  United  States  v.  Das/i- 
iel,  4  Wall.  182,  IH  L.  ed.  819;  United  States 
V.  Kee/Uer,  9  Wall.  88.  19  L.  ed.  574.  The 
United  States  cases  following  the  Prescott  Case 
make  one  matter  clear,  viz.,  that  the  officer  is  a 
bailee,  but  under  special  obligations.  It  was 
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said,  in  the  opinion  in  Bevans  v.  United  Staten, 
13  Wall.  56.  20  L.  ed.  531:  "Bailee  he  was. 
undoubtedly,  but  by  his  bond  be  bad  insured 
the  safe  keeping  and  prompt  payment  of  the 
public  money  which  came  to  his  bands."  And 
it  is,  further  on  in  the  opinion,  stated  that  the 
officer  had  not  only  assumed  the  common  law 
obligations  of  a  bailee,  but  had  given  bond  to 
keep  safely  the  money  in  his  hands. 

The  case  which  modified  to  some  extent  tbe 
rule  stated  in  the  Prescott  and  subsequent  cases 
in  the  United  States  Supreme  Court. alx)ve  cited, 
is  United  States  v.  Thomas,  15  Wall.  8:^7,  21  L 
ed.  89.  The  direct  result  of  this  case  was  to 
exonerate  a  bonded  government  ofiSoer  for  the 
loss  of  public  moneys,  occurring  by  the  act  d 
the  public  enemy,  and  tbe  bond,  however 
stringent  in  its  terms,  was  held  not  abeolui«'. 
if  performance  of  its  conditions  should  be  p^^ 
vented  by  the  act  of  God  or  the  public  enemj. 
without  any  neglect  or  fault  on  the  officers 
part  The  real  effect  of  this  case  has  bees 
much  disputed.  It  has  been  thought  by  socoe 
to  have  practically  overruled  the  former  de- 
cisions, but  one  of  the  able  judges— Mr.  Justice 
Miller-— dissented  from  the  majority  opioiiNi 
because  it  did  not  flatly  overrule  tbe  Presoon 
and  subsequent  cases.  That  disiineuisbed 
jurist,  in  a  dissenting  opinion  of  much  clear- 
ness and  vigor,  stated  that  he  had  not  believed, 
and  did  not  then  believe,  that  there  was  aoj 
principle  of  public  policy,  recognized  by  the 
courts  or  imposed  by  law,  which  made  a  de- 
positary of  the  public  money  liable  for  it,  when 
it  had  been  lost  or  destroyed  without  any  fault 
or  negligence  or  fraud  on  his  owd  part,  and 
when  he  had  faithfully  discharged  his  duty  in 
regard  to  its  custody  and  safe- keeping,  this 
opinion,  although  written  by  a  dissentioi; 
judge,  has  been  approved  and  followed  by  a 
respectable  number  of  the  state  courts  since 
then,  and  its  utterances  strongly  approved  by 
many  other  judges,  who  have  found  theroselv^ 
obliged,  for  the  like  reasons  as  therein  ex- 
pressed, to  dissent  from  the  views  of  the  major- 
ity of  their  court. 

Whatever  may  be  said  of  the  majority  opin- 
ion in  the  Tfiomas  Case,  it  is  entirely  manifest, 
and  open  to  no  possible  contradiction,  that  it 
was  necessary,  and  so  held,  to  modify  tbe  gen- 
eral expressions  contained  in  the  opinion  in  tbe 
Prescott  Case.  The  learned  justice  who  de- 
livered the  opiuion  in  the  Thomas  Case,  Mr. 
Justice  Bradley,  in  discussing  the  duties  and 
responsibilities  of  a  public  financial  officer. 
said:  'The  general  rule  of  official  obligation, 
as  imposed  by  law,  is  that  the  officer  shall  per- 
form the  duties  of  his  office  honestly,  faith- 
fully, and  to  the  best  of  his  ability.  "  This  is 
the  substance  of  all  official  oaths.  In  ordinarr 
cases,  to  expect  more  (ban  this  would  det^ 
upright  and  responsible  men  from  taking  office. 
This  is  substantially  the  rule  by  which  the 
common  law  measures  the  responsibility  of 
those  whose  official  duties  require  them  to 
have  the  custody  of  property  public  or  private. 
II,  in  any  case,  a  more  stringent  obligatioa  is 
desirable,  it  must  be  prescribed  by  statute,  or 
exacted  by  express  stipulation."  To  this  gen- 
eral rule,  so  clearly  stated,  we  think  no  well- 
considered  case  has  offered  opposition.  The 
learned  justice  then  goes  on  to  show  that  tbe 
basis  of  the  common-law  rule  is  founded  on 
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the  doctrine  of  bailmeDt;  that  the  public 
-officer,  with  property  in  his  official  possession, 
is  a  bailee:  and  that  the  rules  growing  out  of 
that  relation  must  govern,  unless  the  legisla- 
ture, at  its  pleasure,  shall  change  the  common- 
law  rule  of  responsibility;  and.  proceeding, 
says:  "Where,  however,  a  statute  merely  pre- 
scribes the  duties  of  the  officer,  as  that  he  shall 
safely  keep  money  or  property  received  or 
collected,  and  shall  pay  it  over  when  called 
-upon  to  do  so  by  the  proper  authority,  it  can- 
not, without  more,  be  regarded  as  enlarging 
or  in  any  way  affecting  the  degree  of  his  re- 
sponsibility. The  mere  prescription  of  duties 
has  nothing  to  do  with  the  question  as  to  what 
shall  constitute  the  rule  of  responsibility  in  the 
discharge  of  those  duties,  or  a  legal  excuse  for 
the  nonperformance  of  them,  or  a  discharge 
from  their  obligation.  The  common  law, 
which  is  common  reason,  prescribes  that;  and 
statutes,  in  subordination  to  their  terms,  are  to 
be  construed  agreeably  to  the  rules  of  the  com- 
mon law."  After  referring  to  the  solicitude 
«hown  by  Congress  for  the  due  and  faithful 
dischar^  of  duties  by  public  officials,  which 
is  found  indicated  by  statutes  requiring  officers 
to  keep  safely,  without  using  or  lining,  or  de- 
positing in  banks,  etc. ,  all  public  moneys  in 
tbeir  hands,  and  the  exacting  of  a  bond  to  a 
like  effect,  the  opinion  proceeds  to  state,  in 
substance,  that  the  officers  are  yet  nothing  but 
bailees,  but  that  ihey  are  subject  to  special  ob- 
ligations, and  the  oitiinary  law  of  bailment 
cannot  be  invoked  to  determine  the  degree  of 
their  responsibility,  but  that  is  fixed  by  special 
contract.  While  1  do  not  regard  the  case  iust 
discussed  as  deciding  anything  more  than  that, 
under  the  most  stringent  of  statutes  and  bonds, 
the  officer  would  be  absolved  from  liability  for 
losses  caused  by  an  overruling  necessity,  yet  it 
does  seem  to  me  that  the  relation  which  an 
officer  bears  to  the  money  in  his  hands,  and  the 
manner  in  which  the  extent  of  his  responsibil- 
ity is  to  be  measured,  is  clearly  stated;  and  I 
am  of  the  opinion  that  no  court  at  this  day 
holds,  or  would  hold  as  generally  as  the  Pres- 
<ott  Caiie  seems  to  do,  to  the  effect  that  the 
otllcer  would  be  liable  at  all  events,  and  that 
no  circumstances  of  any  character  whatever 
could  exonerate  him. 

So  far  we  have  adverted  only  to  those  cases 
-which  adopt  the  rule  of  strict  liability.  As 
has  been  indicated,  the  courts  of  this  country 
«re  by  no  means  in  accord  uf)on  this  pro|K)si- 
lion.  The  courts  of  last  resort  in  a  few  of  the 
states  have  refused  to  accede  to  the  idea  that 
there  exists  anv  rational  distinction  between 
the  measure  of  the  responsibility  of  an  officer 
with  public  funds,  and  one  having  private 
moneys  in  his  control,  or  any  bonded  trustee 
upon  whom  is  imposed  the  duty  of  keeping 
money  belonging  to  others.  The  existence  of 
a  public  policy  forbidding  any  relaxation  of 
the  condition  of  a  bond  given  by  the  public 
official,  when  there  has  l^en  no  sort  of  negli- 
gence or  fraud  on  his  part,  is  strenuously  con- 
troverted by  such  courts,  as  well,  especially  in 
more  recent  cases,  by  a  respectable  number  of 
dissenting  judges.  I  shall  not  attempt  more 
than  a  very  brief  citation  and  reference  to  the 
eases  maintaining  a  view  opposed  to  the  Pres- 
eott  Case  and  those  following  it.  They  are, 
Cumberland  County  v.  Pennell,  69  Me.  857,  31 
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Am.  Rep.  284;  State  v.  Houston,  78  Ala.  576, 
56  Am.  Rep.  59;  Peck  v.  James,  8  Head,  75; 
State,  Overton  County,  v.  Coneland  (decided  in 
1895)  96  Tenn.  296,  81  L.  R.  A.  844;  York 
County  V.  Watsim,  15  S.  C.  1,  40  Am.  Rep. 
675;  Healdsburg  v.  Mulligan  (decided  in  1896) 
118  Cal.  205,  Bd  L.  R.  A.  461;  Livingston  v. 
Woods  (Mont.)  49  Pac.  437,~tbe  latter  case 
overruling  a  former  decision  in  that  state.' 

The  Alabama  case  was  one  involving  the 
loss  of  public  moneys  caused  by  their  being 
stolen:  but  in  a  more  recent  case  in  that  state 
{Atiton  V.  StaU,  92  Ala.  124.  18  L.  R.  A.  659)  a 
probate  jud^e  was  held  liable  for  a  loss  of 
money  occasioned  by  the  failure  of  a  bank,  but 
upon  the  sole  ground  that  the  officer  had  no 
authority  to  deposit  the  monev  in  a  bank,  and 
his  unlawful  act  constituted  him  a  debtor  for 
the  money  so  deposited.  The  opinion  in  the 
case  of  Cumberland  County  v.  Pennell,  69  Me. 
857.  81  Am.  Rep.  284,  is  very  able  and  logical. 
The  authorities  are  fully  commented  upon, 
and  the  Prescott  Case,  among  others,  is  re- 
viewed, and  the  court  says:  "Notwithstanding 
the  high  character  of  the  several  courts  whose 
decisions  are  above  cited,  we  cannot  yield  our 
convictions  as  to  the  construction  to* be  given 
to  the  bond  in  such  case,  or  concur  in  relation 
to  the  new-born  public  policy,  based  upon 
supposed  facility  or  temptation,  which  deposi- 
taries of  public  money  are  said  to  possess,  for 
collusive  robberies.  *For/  as  was  said  by 
Red6eld,  J.,  in  Bridges  v.  Perry,  14  Vt.  262, 
'we  cannot  believe  that  they  are  founded  upon 
any  just  warrant,  either  of  sound  judgment  or 
constant  experience.'  ...  On  the  con- 
trary, tbis  is  the  first  case  in  this  state  in  which 
the  ^shallow  pretense'  of  robbery  without  fault 
on  his  part  has  been  interposed  by  a  treasurer 
in  action  upon  his  official  bond.  Ever  since 
the  decision  of  Potter  v.  Titcomb,  7  Me.  802, 
the  people  of  this  state  have  entertained  a  dif- 
ferent view  from  that  promulgated  for  the  first 
time  in  United  States  y.  Preneott  as  to  the  effect 
of  an  official  bond  stipulating  for  a  ^faithful 
discharge'  of  official  duties.  In  the  case  last 
cited,  Mellen,  Ch.  J ,  .  .  .  said:  •The 
design  of  all  official  bonds  is  to  secure  from 
losses  those  who  are  or  may  be  interested  in 
the  faithful  discharge  of  the  duties  mentioned 
in  them.  Such  bonds  are  given  to  protect 
against  damage  occasioned  by  unfaithfulness, 
negligence,  ordishonesty  in  such  officers.'"  And 
again:  "Were  the  law  otherwise  in  this  state, 
and  known  to  be  sucb,  faithfulness  and  honesty, 
even  if  they  continued  to  be  considered  com- 
mendable personal  qualities,  would  be  held,  if 
not  mere  abstractions,  matters  of  secondair 
importance,  at  best,  in  candidates.  Such  quali- 
fications, accompanied  by  the  hii^hest 'capabil- 
ity, would,  in  the  absence  of  sufficient  property 
in  the  principal  to  secure  his  sureties,  fail  to 
obtain  them;  for  many  a  responsible  person 
would  gladly  sign  a  bond  assuretv,  guarantee- 
ing the  faithfulness,  honesty,  and  capacity  of 
his  neighbor,  which  were  so  potent  in  effecting 
his  election  to  the  responsible  public  station  of 
county  treasurer,  who  would  long  hesitate  to 
insure  the  public  against  possible  loss  happen- 
ing in  spite  of  such  qualities:  for  to  insure 
against  sucb  a  loss  is  not  only  vouching  for 
the  integrity  of  the  officer,  but  practically  for 
that  of  the  rest  of  mankind,— that  they  will 
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not  rob  him."  The  fact  should  be  meutioned 
that,  after  the  earlier  decisions  by  the  Supreme 
Court  of  the  United  States  on  this  subject. 
Congress  passed  a  law  authorizing  the  court  of 
claims  to  hear  and  determine  and  afford  relief 
in  cases  of  all  claims  of  a  disbursine  officer  for 
relief  where  a  loss  had  occurred  without  fault 
or  negligence  on  his  part:  thus  offsetting  in  a 
large  degree,  as  to  Federal  officers,  the  harsh- 
ness of  the  rule  promulgated  by  the  courts, 
and,  it  may  be  said,  perhaps  justly,  as  indicat- 
ing congressional  disbelief  in  the  public  policy 
discovered  by  the  court.  And  in  Indiana  ana 
Ohio  the  legislature  in  some  instances  enacted 
special  laws  to  relieve  public  officials  who 
claimed  to  have  suffered  loss  in  the  absence  of 
neglect.  Mount  v.  StaU,  Rickey,  90  Ind.  29, 
48  Am.  Rep.  192;  licio  Bd.ofEkiu.  v.  McLands- 
borough,  86  Ohio  St.  227,  38  Am.  Rep.  582. 
The  other  cases  which  agree  with  the  Maine 
court  contain  opinions  giving  evidence  of  much 
research  and  ability,  and  in  all  cases  fully  ex- 
ploiting there  reasons  for  refusing  adherence  to 
the  doctrine  that  the  treasurer  and  his  sureties 
upon  the  bond  are  insurers. 

Should  it  become  necessary  for  this  court  at 
any  time  to  determine  which  line  of  decisions 
to  follow,  I  am  constrained  to  confess  that  at 
presen  t  i  t  seems  to  me  the  weigh  t  of  authority  can 
hardly  be  said,  upon  this  question,  to  be  settled 
by  the  preponderance  of  the  number  of  courts 
advocating  or  adopting  either  view,  but  that  it 
is  a  sufficiently  open  subject  to  require  one's 
judgment  to  be  formed  only  upon  that  line  of 
rcHSoning  which  shall  commend  itself  as  pos- 
sessing the  most  wisdom  and  comporting  with 
what  Is  the  most  just,  taking  into  careful  con- 
sideration the  enlightened  public  policy,  and 
the  individual  rights  of  its  citizens.  Of  the 
more  recent  cases  upon  the  broad  proposition, 
Montana,  California,  and  Tennessee  have  fol- 
lowed in  the  footsteps  of  Maine;  and  Colorado, 
Washington,  and  Nebraska  have  adopted  the 
theory  of  strict  responsibility.  With  reference 
to  the  matter  of  public  policy,  the  California 
court,  in  the  case  cited  supra,  uses  the  follow- 
ing language:  "It  is  urged,  in  many  of  the 
cases  which  hold  the  officer  to  an  absolute 
responsibility  for  all  moneys  coming  to  his 
hands,  that  if  robbery  or  larceny  were  held  to 
be  a  defense,  it  would  endanger  the  security  of 
public  funds,  and  encourage  simulated  robber- 
ies and  pretended  larcenies.  But  we  cannot 
assume  that  courts  of  justice  are  unable  to  pro- 
tect the  public  in  such  cases;  and,  even  if  they 
could  not  do  so  in  all  cases,  justice  does  not 
require  that  the  public  shall  be  protected  by 
enforcing  against  its  servant,  the  officer,  and 
his  sureties,  a  liability  tbe  law  has  not  im- 
posed upon  them,  and  which  they  have  not 
assumed." 

In  the  opinion  of  tbe  majority  of  the  court, 
however,  this  case  does  not  require  our  assent 
to  or  dissent  from  the  cases  enforcing  the  more 
liberal  rule.  We  express  no  opinion  upon  the 
general  proposition.  In  our  judgment,  the 
important  question  is  whether,  under  the  prin- 
ciple announced  in  tbe  Pre^cott  Case,  and  those 
others  which  intelligently  follow  it,  there  is 
any  such  liability  upon  tbe  bond  sued  on  in 
this  aciion  as  is  contended  for.  We  are  in- 
clined to  believe  that  a  few  of  the  courts,  in 
attempting  to  apply  the  theory  of  absolute  re- 
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sponsibility,  have  perverted  the  original  doc- 
trine, while  apparently  enforcing  it.  We 
should  hesitate  to  fall  into  a  similar  error.  For 
that  reason  we  have  discussed  the  cases  lying 
at  the  foundation  of  the  rule,  that  we  miebt 
be  able  to  intelligently  state  the  principle 
upon  which  the  decisions  rest.  That  principle  ^ 
is  that,  although  the  officer  is  a  bailee,  be 
has  entered  into  a  contract,  with  sureties, 
positively  engaging  to  do  something.  The 
bond  may  fully  express  that  engagement,  or 
it  may  be  aided  by  the  statutes  which  pre- 
scribe the  duties  agreed  to  be  perfortned. 
Finding  a  positive  and  solemn  agreement,  sub 
ject  to  no  exception  stated  in  the  bond  or  stat 
utes,  to  distinguish  between  a  bond  in  aucb 
case  and  bonds  in  other  cases  to  which  refer- 
ence has  been  made,  the  courts  resort  to  the 
matter  of  public  policy,  which  they  hold  re- 
quires that  tbe  absolute  agreement  or  coodiiioc 
shall  not  be  relaxed  by  any  consideration  of 
care  or  faithfulness,  honesty,  or  skill,  which 
may  have  been  displayed  by  tbe  officer.  That 
public  policy  is  held  to  arise,  and  only  to  ark»e. 
out  of  the  possibility  of  fraud  and  simnlated 
defenses,  which  public  depositaries  and  their 
sureties  could  and  would  interpose,  if  any  de- 
fense of  lack  of  negligence  or  fraud  on  the  of- 
ficer's part  is  to  be  permitted.  As  was  staled 
in  an  earlier  part  of  this  opinion,  public  policy 
is  not  invoked  to  alter  any  law  of  bailment. 
It  does  not  act  upon  the  common- law  obliga- 
tions of  a  bailee,  but  is  effectual  only  to  keep 
the  official  strictly  and  absolutely  to' his  bond 
and  the  conditions  thereof.  It  is  uniirers«!1y 
recognized  and  so  stated  in  Boyden  v.  UtntM 
States,  13  Wall.  17,  20  L.  ed.  527,  that,  nrtttf 
officii,  the  officer  is  not  an  insurer,  but  be 
may  make  himself  so  when  he  enters  into  a 
solemn  obligation  by  contract.  Sucb  an  ob- 
ligation has  been  found  to  exist  in  bonds,  as:l 
under  statutes  supplemented  by  bond,  which 
require  the  depositary  of  public  funds  to  ke^rp 
them  safely,  or  to  pay  over  to  his  successor,  or 
to  some  other  officer,  all  moneys  which  he  shall 
have  officially  received,  or  to  pay  over  all 
moneys  belonging  to  his  office,  or  language  of 
similar,  but  as  strong,  import.  In  tbe  case  of 
a  collector  of  taxes,  whose  duty  it  is  to  pay  aJl 
money  which  he  collects  to  s^ome  general  de- 
positary, and  his  bond  requires  thai  he  shaJl 
pay  over  all  tbe  money  which  he  shall  collect 
or  receive  in  his  official  capacity;  in  the  case 
of  a  treasurer,  who  is  required  by  statute  or 
bond,  or  both,  to  keep  safely  all  the  mone}* 
coming  into  his  hands,  or,  if  that  provision  f> 
lacking,  or  it  may  be  present,  he  is  required  to 
pay  to  his  successor  all  moneys  belonging  to 
bis  office,— it  is  held  that  the  condition^  of  tbr 
bond  in  either  event  would  be  broken  if  tbe 
officer  did  not,  in  fact,  pay  over  all  motiers 
officially  received  by  him,  or  did  not  keep  tb« 
funds  safely,  or  had  failed  to  pay  over  all  tbe 
money  belonging  to  his  office,  as  the  case  might 
be.  i'he  latter  requirement  is  in  the  bond  or 
statute  in  the  Missouri,  Colorado,  and  some 
other  cases.  It  is  obvious,  therefore,  that. 
primarily,  our  inquiry  should  be  directed  to 
tbe  conclition  of  tbe  bond, — to  the  posi- 
tive engagement  which  these  parties  have 
entered  into.  No  court  has  held  that,  where 
tbe  condition  of  the  bond  is  that  the  of- 
ficer will  prudently  and  diligently  keep  the 


1898. 


State  y.  Gramm. 


701 


moDey,  he  is  an  insurer;  but  it  has  been  held 
that  such  a  condition  does  not  make  the  officer 
an  insurer.  The  fact  alone  that  a  bond  is 
given  is  not  sufficient.  No  well-considered 
case  so  holds,  with  the  possible  exception  of 
the  case  of  Tillivghast  v.  Merrill,  151  N.  Y. 
185.  84  L.  R.  A.  678.  From  a  reading  of  the 
statutes  concerned  in  that  decision,  together 
with  the  decision  itself,  it  might  appear  that 
no  attention  was  given  to  the  bond,  and  that 
the  statute  did  not  impose  upon  the  officer  any 
positive  and  clear  duty  to  do  either  of  the 
things  above  mentioned ;  yet  we  observe,  by 
reference  to  the  statutes  of  that  state,  that  the 
bond  was  required  to  be  conditioned  that  the 
officer  should  keep  safely  all  moneys  coming 
into  his  hands.  I  cannot  believe  that  the 
learned  court  overlooked  the  bond,  and  paid 
no  attention  to  it,  as  it  must  have  been  before 
it.  In  that  case  it  was  conceded  by  the  court, 
as  it  has  been  in  very  many  of  the  cases,  that 
the  rule  of  absolute  liability  is  a  harsh  one.  and 
shocks  one's  idea  of  Justice,  and  that  it  is 
capable  of  working  much  hardship  upon  the 
individual.  But  the  court  said,  in  substance, 
that  right  there  public  policy  came  in,  and,  as  a 
general  guard  against  fraud  and  simulated  de- 
fenses, demanded  that  the  court  enforce  the 
rule  that  depositaries  of  public  funds  and  their 
sureties  are  insurers  of  the  absolute  safety  to 
the  moneys  in  the  official  care.  That  case, 
admittedly,  was  decided  without  any  regard 
to  former  adjudicated  cases  outside  of  ^ew 
York. 

We  come  now  to  a  consideration  of  the  con- 
dition of  the  bond  in  suit,  and  what  will  con- 
stitute a  breach  thereof.  Have  the  parties  en- 
tered  into  a  certain,  positive  engagement,  from 
Ttrhich.  under  the  decisions  maintaining  the 
rule  of  strict  responsibility,  they  cannot  be  ex- 
onerated for  losses  occurring  without  the  fault 
or  negligence  of  the  principal  in  the  l)ond  ?  The 
condition  of  the  bond  in  suit  is  as  follows: 
••Now,  therefore,  if  the  above-bounded  Otio 
Gramm  shall  and  will  truly  and  justly  account 
for  all  the  moneys  coming  into  his  hands  by 
virtue  of  his  said  officer  as  treasurer  of  the 
state  of  Wyoming,  and  shall  faithfully  and 
truly  perform  all  the  duties  of  his  said  office, 
then  this  obligation  shall  be  void;  otherwise, 
the  same  shall  remain  in  full  foiceand  effect." 
The  bond  is  required  by  §  1687.  Rev.  Stat,  as 
follows:  ''The  territorial  [state]  treasurer 
shall  giveibond  to  the  territory  [state]  of  Wyo- 
ming, in  the  penal  sum  of  notless  than  $75,000 
conditioned  that  he  will  truly  and  justly  ac- 
count for  all  moneys  coming  into  his  hands  by 
-virtue  of  his  office .  The  additional  provision, 
embodied  in  the  bond,  that  the  treasurer  -'shall 
faithfully  and  truly  perform  all  the  duties  of 
bis  said  office,"  is  not  made  a  statutory  part  of 
the  condition:  but,  as  the  other  Condition  must 
be  construed,  we  do  not  think,  with  respect  to 
the  breach  alleged  in  this  action,  the  aforesaid 
supplemental  condition  adds  anything  to  the 
obligation  of  the  contract.  The  undoubted 
meaning  of  the  condition  to  "truly  and  jusily 
account  for  all  moneys"  is  that  he  shall  account 
therefor  according  to  law;  and,  in  respect  to 
such  an  accounting  for  moneys,  it  operates  the 
same  as  a  condition  to  perform  the  duties 
which  the  law  has  imposed.  What  are  the 
statutory  duties  in  respect  to  the  moneys  com- 
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ing  into  the  treasurer's  hands?  They  are  em- 
bo(lied  in  the  following  provisions:  **The 
treasurer  shall:  First — Receive  and  keep  all 
moneys  of  the  territory  [state],  not  expressly 
required  by  law  to  l>e  received  and  kept  by 
some  other  person.  Second — Pay  all  warrants 
duly  and  legally  issued  by  the  auditor  so  long 
as  there  are  in  his  hands  funds  sufficient  to  pay 
such  warrants:  provided,  that  his  payment  for 
any  purpose  shall  in  no  case  exceed  the  amount 
appropriated  for  such  purpose.  Third— Keep 
a  just,  true,  and  comprehensive  account  of  all 
money  received  and  disbursed.  Fourth- 
Keep  a  just  and  true  account  of  each  head  of 
appropriation  made  by  law,  and  the  disburse- 
ments made  under  the  same.  Fifth — Render 
his  accounts  to  the  auditor  for  settlement  quar- 
terly, or  oftener  if  required.  Sixth — Report 
to  each  house  of  the  legislative  assembly 
within  ten  days  after  the  commencement  of 
each  regular  session,  a  detailed  statement  of 
the  condition  of  the  treasury,  and  its  opera- 
tions for  the  two  preceding  years."  Rev.  Stat. 
§  1696.  The  provision  about  rendering  ac- 
counts to  the  auditor  is.  perhaps,  modified  by 
the  law,  subsequently  enacted,  providing  for 
a  state  examiner  whose  duty  it  is  t6  examine 
the  books  of  all  financial  officers.  "The  ter- 
ritorial [state]  treasurer  shall  in  no  case  dis- 
burse or  pay  out  the  territorial  [state]  funds 
except  on  warrants  drawn  by  the  auditor." 
Id.  §  1734.  *'Biennially,  at  the  end  of  their 
respective  terms  of  office,  the  treasurer  and 
auditor  shall,  upon  the  day  above  named 
[March  31],  deliver  to  their  successors  all  of- 
ncial  books,  papers,  records,  and  balances  of 
funds  which  may  be  in  their  possession:  pro- 
vided, that  if  either  or  both  of  such  successors 
be  not  appointed,  confirmed,  and  qualified,  the 
existing  incumbent  of  the  office  shall  retain 
such  territorial  properly  until  such  appoint- 
ment, confirmation,  and  qualification  of  his 
successor  shall  have  taken  place."  Id.  §  1781. 
The  section  from  which  this  last  quoted  pro- 
vision is  taken  was  enacted  while  Wyoming 
was  a  territory,  as,  indeed,  wore  all  the  laws 
above  referred  to,  and  when  the  treasurer  and 
auditor  were  appointive  officers,  and  served 
for  a  term  of  two  years,  which  expired  bienni- 
ally on  March  81.  Under  the  Constitution  and 
laws  of  the  state,  they  are  elective  officers  and 
hold  for  a  term  of  four  years,  which  expires 
on  the  first  Monday  of  January,  instead  of 
March  81.  Therefore,  so  much  only,  if  any, 
of  the  provision  of  g  1781.  with  regard  to  de- 
livery of  books  and  funds  to  a  successor,  is  in 
force  which  requires  it  to  be  done  at  the  ex- 
piration of  the  official  term. 

The  engagement  of  the  defendants  herein, 
in  and  by  the  bond,  was  that  the  treasurer 
should  account  according  to  law  for  all  mon- 
eys coming  into  his  hands.  He  was  required 
to  receive  and  keep  all  funds  of  the  state  not 
expressly  required  to  be  received  and  kept  by 
some  other  person,  to  pay  out  or  disburse  no 
stale  funds  except  upon  auditor's  warrants, 
and,  at  the  expiration  of  his  term  of  office,  to 
deliver  all  balances  of  funds  in  his  possession 
to  his  successor.  It  is  reasonably  clear  that 
the  phrase,  "balances  of  funds  in  his  posses- 
sion," refers,  applies  to,  and  means  all  such 
funds  which  should,  under  the  law,  be  in  his 
possession,— such  balances  of  funds  as,  having 


TO2 


Wyoming  Supheme  Court. 


Mar., 


regard  to  his  duties  aod  responsibilities,  be 
oueht  to  have  in  bis  possession;  or,  to  put  it, 
perhaps,  more  distinctly,  all  such  funds  which 
be  has  received,  and  has  not  lawfully  paid  out, 
or  for  which  he  is  not  entitled  to  any  credit, 
legally  or  equitably,  and  for  which  he  is  bound 
in  law  to  respond.  Had  there  been  a  statute 
expressly  exonerating  the  treasurer  from  all 
lo6ses  occurring  without  his  fault,  then,  under 
§  1781,  it  is  evident  any  funds  so  lost  would 
not  be  legally  regarded  as  in  his  possession, 
which  he  is  thereby  required  to  deliver  to  his 
successor.  There  is  no  such  statute.  Never- 
theless, under  all  the  decisions,  as  hereinbefore 
explained,  he  will  be  exonerated  for  such  losses, 
or,  rather,  be  will  not  be  liable  for  them  un- 
less he  and  his  sureties  have  positively  con- 
tracted to  become  so.  There  is  no  express 
statutory  requirement  that  the  treasurer  shall 
pay  to  his  successor  all  the  moneys  belonging 
to  his  office,  nor  that  he  will  pay  to  him,  or 
any  other  person,  all  the  money  which  he  shall 
have  received.  We  are  therefore  obliged  to 
resort  to  that  provision  concerning  his  duty  to 
receive  and  keep  the  moneys  of  the  state  to  de- 
termine whether  there  has  been  an  agreement 
to  safely  *eep.  or  to  securely  preserve,  the  pub- 
lic funds.  It  is  manife<>t  that  unless,  by  that 
provision,  the  statute  has  imposed  upon  the 
treasurer  the  absolute  and  unmistakable  duty 
to  keep  safely  the  moneys,  there  is  nothing 
elsewhere  in  the  statute,  or  in  the  bond,  which 
in  any  sense  approaches  an  agreement  to  '  'safely 
keep  such  money.  The  proposition  that  this 
case  is  within  the  principle  of  strict  responsi- 
bility, and  that  the  line  of  decisions  adopting 
that  rule  should  be  accepted  as  precedents,  or 
authority,  assuming  them  to  correctly  an- 
nounce the  law.  must  stand  or  fall  upon  the 
construction  of  that  provision  of  §  1696,  which 
says  that  "the  treasurer  shall  receive  and  keep 
all  moneys  of  the  state,  not  expressly  required 
by  law  to  be  kept  by  some  other  person."  It 
is  observable  that  the  statute  does  not  expressly 
state  that  the  treasurer  shall  keep  "safely"  the 
public  funds.  That  word  "safely,"  which  has 
cut  so  important  a  figure  in  a  majority  of  the 
cases,  is  absent  from  our  statute.  Does  the 
requirement  that  he  shall  receive  and  keep 
mean,  intrinsically,  as  used  in  the  section, 
the  same  as  "keep  safely"?  Is  the  latter 
word  mere  surplusage?  In  what  sense  did 
the  legislature  employ  the  word  "keep."  in 
respect  to  the  public  moneys?  In  answering 
these  questions,  it  should  not  be  forgotten  that 
we  are  construing,  not  only  a  statute,  but  a 
contract,  because  only  upon  the  contract  can 
any  liability  in  this  -action  be  maintained. 
Further  than  that,  we  are  construing  a  con- 
tract which,  it  is  contended,  is  absolute,  so  far 
as  it  goes,  and  not  entitled  to  any  equitable  de- 
fense; a  contract  which,  if  found  to  agree  to 
"safely  keep"  the  public  moneys,  renders  the 
contractors  insurers;  a  contract  which,  it  is  in- 
sisted, must  be  strictly  enforced,  although  by 
doing  so  a  harsh  rule  is  adopted,  and  a  dis 
tinction  is  made  between  the  officer  and  all 
other  kinds  of  trustees. 

The  court  has  no  sort  of  authority  to  make 
a  contract  between  the  state  and  these  defend- 
ants. The  contract,  whatever  it  is,  has  al- 
ready been  made.  The  court  has  no  right  to 
impose  upon  the  defendants  any  higher  degree 
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of  responsibility  than  the  legislature  has  done, 
and  by  their  bond  they  have  assumed.  If.  by 
the  intrinsic  purport  of  the  statute,  the  duty 
is  not  imposed  upon  the  treasurer  to  keep 
safely  the  public  funds,  without  exception,  it 
would  exceed  the  judicial  prerogative  to  force 
such  duty  upon  him.  The  duty  of  the  coun 
is  merely  to  construe  and  interpret  the  stat- 
utes, not  to  make  them.  The  first  specified 
duly  of  the  treasurer  is  that  he  "shall  receive 
and' keep  all  moneys  of  the  state  not  ezpreselj 
required  by  law  to  be  received  and  kepi  bj 
some  other  person."  In  what  sense  is  the 
duty  to  receive  and  keep  thus  prescrit>ed?  The 
last  part  of  the  provision,  which  qualifies  the 
first  as  to  that  which  the  treasurer  is  to  receive 
and  keep,  viz. ,  that  money  of  the  state  not  ex- 
pressly required  by  law  to  be  received  and 
kept  by  some  other  person,  will  not  be  under 
stood  by  anyone  to  comprehend  only  such 
money  as  is  required  to  be  kept  safely  by  soxe 
other  person;  but  the  idea  clearly  conveyed  is 
that  the  exception  refers  to  state  funds  whicli 
belong  in  the  custody  of  other  persons.  Tht« 
must  indicate  somewhat  the  sense  of  the  entire 
sentence.  It  would  be  the  sheerest  folly  t> 
attempt  to  supply  the  word  "safely,"  follow- 
ing and  qualifying  the  word  "kept."  Ougb: 
the  court,  nevertheless,  to  interpret  the  entire 
provision  as  requiring  the  officer  to  keep  safely 
the  state- moneys,  so  as  to  mean  without  ex 
ception  and  loss  in  any  manner?  The  answer 
to  that  depends  upon  three  considerations:  il^ 
The  sense  in  which  the  language  respecting 
the  prescribed  duty  is  emploved  In  the  provi 
sion;  (2)  the  susceptibility  of  ihe  provision  to 
any  other  reasonable  construction;  (8)  the  sir- 
nificance  of  the  word  "safely,"  if  supplied  or 
implied. 

In  regard  to  the  matter  first  suggested:  The 
provision  under  discussion  is  the  only  one  re- 
specting the  general  custody  of  state  mooej£. 
While  stating  a  duty  of  the  officer,  it  describes 
that  which  he  shall  receive  and  keep.  Con- 
struing the  entire  sentence,  and  givinit  due  ef- 
fect to  all  its  parts,  and.  in  view  of  the  signifi- 
cant absence  of  anything  therein  to  indicate 
the  method  or  manner  in  which  the  money 
shall  be  received  or  kept,  it  must  be  held  to 
have  reference  only  to  the  custody  of  the 
money,  and  that  it  has  no  greater  force  than 
if  it  had  said  that  the  treasurer  shall  receive 
and  have  the  custody  and  care  of  all  monev  of 
the  state  not  expressly  required  to  \^  received 
and  cared  for  by  another  person.  The  con 
elusion  that  this  is  the  correct  interpretation  of 
the  statutory  provision  in  question  appears  to 
me  to  be  irresistible. 

Take,  however,  the  second  matter  su^fcested 
for  consideration:  Is  the  provision  susceptible 
of  any  other  reasonable  construction  than  that 
it  imposes  upon  the  treasurer  the  clear  duty  to 
keep  the  money  safely?  What  has  already 
been  said  in  some  degree  furnishes  an  answer 
to  this  inquiry.  There  is,  however,  a  further 
answer.  Several  degrees  of  care  to  be  he- 
stowed  upon  property  or  money  intrusted  with 
a  depositary  are  recognized  in  the  law,  only 
two  of  which  we  need  notice:  First  That  de- 
gree which  is  the  highest  known  to  the  com- 
mon law,  m.,  the  exercise  of  diligence,  fidel- 
ity, faithfulness,  and  such  care  as  a  prudent 
man  would  take  of  his  own  property  or  money. 
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As  to  large  amounts  of  public  funds,  we  mijtbt 
assume  and  bold  tbat  tbe  care  ought  to  be  such 
as  a  very  prudent  man  would  exercise, — a  high 
degree  of  viffilance  iu  addition  to  fidelity.  Sec- 
ond. That  tbe  money  shall  be  kept  safely  at 
all  events  and  without  loss,  except,  probably, 
that  which  may  result  from  the  act  of  €k>d  or 
the  public  enemy.  Tbe  degree  of  care  first 
above  mentioned  is  that  which  is  always  im- 
plied, in  the  absence  of  a  special  contract,  as 
10  money  or  property  in  the  hands  of  a  trus- 
tee. The  responsibility  of  absolute  safekeep- 
ing,  free  from  loss,  is  never  applied  or  en- 
forced, except  when  found  to  be  specially 
contracted  for.  Take  our  statute.  It  requires 
tbe  officer  to  keep  certain  moneys,  without  fur- 
ther specification.  Is  it  susceptible  of  the  con- 
struction that  diligence  and  prudence  are  onl^ 
intended  as  a  measure  of  responsibility?  Is  it 
reasonably  susceptible  of  any  other?  We  can 
imply  the  less  strict  measure  of  liability,  be- 
cause such  implication  does  no  violation  to 
any  rule  of  law  or  interpretation.  It  is  the 
implication  which  would  arise  if  the  statute 
had  said  that  the  treasurer  shall  have  the  cus- 
tody of  tbe  money,  and  nothing  more.  It 
adopts  tbe  measure  of  care  and  liability  which 
would  follow,  in  the  absence  of  a  special  con- 
tract differing  therefrom.  To  supplV  the  word 
or  imply  the  duty  which,  some  of  the  cases 
hold,  imports  an  absolute  safe  keeping  without 
loss,  ana  a  liability  which  admits  of  no  de- 
fense of  loss  without  fault  or  negligence,  we 
must  supply  or  imply  that  which  has  no  place 
in  the  law  outside  of  an  express  or  special 
agreement.  In  that  event,  it  is  necessary  to 
say  that  the  provision  for  keeping  the  money, 
standing  alone,  means  more  than  it  meant  at 
common  law,  and  imports  the  very  highest 
degree  of  care  and  responsibility  known  to  the 
law  anywhere.  We  are  unable  to  conceive  of 
any  possible  authority  for  j^oing  to  that  length. 
In  our  judgment,  the  provision  is  not  only  rea- 
sonably susceptible  of  the  more  liberal  inter- 
pretation, but  it  is  not  reasonably  susceptible 
of  any  other. 

The  third  point  suggested  for  consideration 
is  the  significance  of  the  word  "safely,"  if  it 
is  to  be  supplied.  The  word  not  being  found 
in  the  statute,  and  coming  in  only  by  way  of 
implication  from  that  which  is  expressed,  the 
question  arises,  In  what  sense  is  it  implied,  if 
at  all?  At  common  law,  the  duty  of  a  trustee 
with  respect  to  money  in  bis  hands  is  more 
frequently  than  otherwise  spoken  of  as  to  keep 
safely.  Yet,  when  so  used  and  spoken  of,  it 
has  no  stronger  force  or  meaning  than  tbat  the 
money  shall  be  kept  and  cared  for  with  dili- 
gence and  prudently,  b^  the  exercise  of  tbat 
degree  of  vigilance  which  has  already  been 
adverted  to, — less  than  the  requirement  for  ab- 
solute safety.  When  we  imply  tbat  word,  or 
tbe  duty  represented  thereby,  as  following  or 
resulting  from  the  express  requirement  of  the 
statute,  we  must  take  it  with  its  common-law 
significance  and  interpretation.  We  have  no 
authority  to  interpolate  it  into  the  statute  with 
any  confined  or  strict  meaning  which  it  is  held 
to  possess  when  found  in  an  express  contract. 
Again,  in  the  absence  of  a  bond  to  perform 
tbe  duty,  tbe  requirement  to  keep  safely,  al- 
though clearly  expressed  in  the  statute,  would 
not  impose  the  absolute  responsibility  upon 
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the  officer  as  an  insurer.  We  are  convinced 
that  the  provision  of  the  statute  under  discus- 
sion actually  means  that  the  treasurer  shall 
receive  and  keep  tbe  money  according  to  law. 
There  is  no  regulation  of  the  manner  in  which, 
or  the  persons  from  whom,  he  shall  receive- 
the  money  in  this  particular  provision.  To 
determine  those  matters,  we  must  resort  to* 
other  portions  of  the  statute  or  to  implication. 
Neither  is  tbe  manner  or  method  in  which  the 
officer  shall  keep  tbe  money  regulated  by  this^ 
particular  provision  of  the  statute.  To  deter- 
mine that  matter,  also,  we  must  find  the  regu- 
lation in  other  portions  of  the  statute  or  resort 
to  implication.  Having  undertaken  the  duty 
of  keeping  the  money,  he  must  perform  that 
duty  according  to  law.  The  statute,  however, 
nowhere  else  regulates  that  matter,  nor  the- 
measure  of  his  liability.  Clearly,  therefore, 
we  are  required  to  furnish  tbe  manner  and  the 
measure  of  the  liability  by  implication,  upon 
well-known  principles  of  law,  inasmuch  as  the 
condition  of  tbe  bond  compels  us  to  look  else- 
where to  determine  its  force  an(l  extent.  From 
either  of  tbe  considerations  a!bove  discussed; 
the  conviction  is  forced  upon  us  tbat  the  dutv 
imposed  upon  the  treasurer  by  statute  and  all 
reasonable  implications  therefrom  was  that  he 
should  have  the  custody  of  the  money  of  the 
state,  and  should  exercise  a  dili^nt  and  pru- 
dent care  over  tbe  money,  but  m  a  high  de- 
gree, and  should  also  bring  to  tbe  performance 
of  such  duly  strict  fidelity  and  faithfulness;, 
and  it  therefore  follows  that  by  the  bond 
neither  the  treasurer  nor  his  sureties  undertook* 
any  greater  responsibility,  for  tbe  reason  that 
they  contracted  that  the  treasurer  should  justly 
and  truly  account  for  the  public  moneys, 
which  accounting,  we  hold,  means  according 
to  law. 

We  have  said  that  the  statute  does  not  regu- 
late or  prescribe  the  manner  in  which  the- 
money  shall  be  kept.  The  Constitution,  in- 
deed, contains  some  restrictions  upon  its  use^ 
and  some  commands  upon  the  legislature  con- 
cerning money  received  from  certain  sources. 
It  is  provided  by  that  instrument  that  the  mak- 
ing of  profit,  directly  or  indirectly,  out  of  any 
public  money,  or  using  the  same  for  any  pur- 
pose not  authorized  by  law,  shall  be  deemed 
a  felony,  and  be  punished  as  provided  by  law. 
Const,  art.  15,  §  8.  Tbe  legislature  is  required 
to  pass  laws  "for  the  suitable  keeping,  trans- 
fer, and  disbursement  of  the  land-grant  funds, 
and  shall  require  of  all  officers  charged  with 
the  same,  or  the  safe  keeping  thereof,  to  Rive 
ample  bonds  for  all  moneys  and  funds  received 
by  them."  Id.  art.  18,  §  4.  The  legislature 
has  not  required  a  separate  bond  for  the  land 
funds,  nor  enacted  any  law  concerning  the 
keeping  thereof.  Permanent  land  funds  are 
authorized  to  be  invested  by  the  treasurer  in 
certain  kinds  of  securities.  Laws  1890-91, 
p.  389;  Laws  1896.  p.  125.  It  seems  evident 
that  all  of  these  provisions  fall  short  of  pre- 
scribing the  degree  of  care  which  shall  be  ex- 
ercised oy  tbe  officer.  Statutes,  in  subordina- 
tion to  their  terms,  are  to  be  construed  agree- 
ably to  the  rules  of  the  common  law.  United 
States  V.  Thomas,  15  Wall.,  at  page  345,  21  L. 
ed.  92;  Bacon,  Abr.  title  Statute,  I  (4).  It  seems 
to  me  quite  clear  tbat  it  is  not  only  possible  ta 
give  to  the  statute  the  common  law  interpreta- 
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tioD,  but  that,  id  connection  with  the  context, 
that  is  the  sense  in  which  the  legislature  en- 
acted it;  that,  if  a  more  rigorous  duty  was  de- 
signed to  be  imposed,  other  words  would  have 
been  employed  which  would  have  plainly  in- 
dicated it.  Id  regard  to  a  school  district  treas- 
urer, the  statute  provides  that  he  shall  have 
the  custody  of  all  moneys  belonging  to  the  dis- 
trict. Rev.  Stat.  ^  3959.  It  is  therefore  not 
an  absurdity  to  suppose  that  the  legislature  may 
have  used  such  words  only  as  shall  require, 
not  absolute  securitv  to  be  afforded  by  a  pub- 
lic treasurer,  but  the  exercise  of  appropriate 
diligence  and  vigilance.  If  to  "keep  safely" 
implies  more  than  to  keep  diligently,  honestly, 
and  faithfully,  then,  I  ask.  What  nght  has  the 
court  to  imply  the  higher  and  more  onerous 
responsibility?  The  statute  is  certainly  sus- 
ceptible of  the  less  harsh  and  burdensome 
construction.  I  have  no  doubt  but  that, 
in  a  sense,  the  treasurer  is  charged  with 
the  safe-keeping  of  the  moneys  intrusted 
to  his  care,  in  the  sense  that  he  is  to 
guard  the  same,  and  exercise  a  high  degree 
of  vigilance  to  prevent  its  loss.  Any  trustee, 
administrator,  receiver,  guardian,  or  public 
officer,  as  to  private  moneys,  is  charged  with 
the  safekeeping  of  the  funds  in  his  control. 
He  has  the  responsibility  of  their  care.  But 
the  fact  that  one  is  charged  with  the  safe-keep- 
Ing  of  money  does  not  imply  that  he  is  an  in- 
surer of  its  safety,  and  such  a  rule  has  at  no 
time  been  promulgated.  It  is  only  where  the 
party  has  positively  contracted  to  safely  pre- 
serve that  he  is  found  to  be  an  insurer. 

I  am  aware  that  the  learned  judge  delivering 
the  opinion  in  the  case  of  Tkofnpaon  v.  Town- 
ship Sixteen,  30  111.  lOl,  said  that,  the  duty 
of  the  officer  being  to  keep  the  money,  it  fol- 
lows that  he  is  to  keep  it  safely.  The  court 
did  not  say  that  to  keep  meant  to  keep  safely, 
but  that  the  duty  to  keep  safely  followed 
the  duty  to  keep.  But  I  cannot  regard  the 
statement  as  anything  but  mere  dictum,  for  the 
reason  that,  immediately  preceding  such  re- 
mark, the  opinion  quotes  the  statute,  which 
in  express  terms  required  the  officer  to  "keep 
safely."  This  remark  is  adopted  in  the  case 
of  State  V.  Nevi7i,  19  Nev.  162,  and  applied  to 
a  statute  of  Nevada,  which  did  not  even  ex- 
pressly require  the  treasurer  to  keep  the  moneys, 
^ut  did  provide  that  he  should  receive  all 
moneys  "  due  and  accruing  to  his  county,  and 
•disburse  the  same  on  the  proper  orders,"  etc. 
The  Nevada  statute  further  provided  that,  at 
the  expiration  of  his  office,  the  treasurer 
should  deliver  to  his  successor  all  public 
moneys  in  his  possession, and  that  at  least  once  a 
year  the  money  in  his  office  should  be  exhibiteA 
to  the  county  board.  Unless  the  requirement  as 
to  the  periodical  exhibition  of  the  money  adds 
something  to  the  other  statutory  provisions, and 
amounts  to  an  unmistakable  indication  that 
the  money  is,  by  statuie,  required  to  be  se- 
curely preserved,  I  should  be  inclined,  with  all 
due  respect,  to  regard  the  Nevada  case  as  going 
beyond  the  doctrine  laid  down  by  the  leading 
cases  announcing  the  theory  of  strict  respon- 
sibility, and  1  should  hesitate  to  follow  it.  I 
think  that  case,  however,  and  most,  if  not  all, 
of  the  cases  enforcing  the  doctrine  of  strict 
liability,  can  be  clearly  distinguished  from  the 
case  at  bar,  owing  to  the  difference  between 
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the  bond  or  statutes;  and.  eliminating  tbecases 
based  upon  a  positive  and  clear  condition  in 
the  bond  or  requirement  of  statute,  and  con- 
sidering the  authorities  which  deny  the  strict 
liability  in  any  case,  there  is  not.  upon  a  stat- 
ute and  bond  like  that  here,  a  great  weight  of 
authority  nor  preponderance  of  cases  favoring 
the  doctrine  that  the  treasurer  and  his  sureties 
are  insurers  of  the  safety  of  the  public  funds. 
The  earlier  cases  have  been  referred  to.  A 
brief  reference  to  some  of  the  later  ones  will 
be  useful. 

In  the  New  Jersey  case  {3^«f  Protidtna 
Twp.  V.  McEachron,  83  N.  J.  L.  339)  the  statute 
prescribing  the  duties  of  a  township  collector 
was,  "  8hall  pay  the  moneys  which  he  shall 
have  received  by  virtue  of  any  such  assess- 
ment, to  the  county  collector."  The  court 
said  that  "the  condition  of  the  bond,  read,  as 
it  must  be  read,  in  connection  with  the  pro- 
vision of  the  statute  above  quoted,  is  of  the 
purport  that  the  collector  will  pay  over  the 
moneys  received  by  him  in  his  official  charac- 
ter. The  obligatipn  to  do  this  is  uncoodi- 
ttonal,  and  there  is  no  principle  on  which  a 

?ualiflcation  can  be  arbitrarily  annexed  to  It" 
n  the  case  at  bar,  if  the  condition  of  the  bond 
is  not  an  unconditional  obligation  to  keep 
safely  all  moneys  received,  and  deliver. to  a 
successor  all  moneys  not  paid  out  on  lawful 
warrants,  there  is  equally  no  principle  upon 
which  such  an  obligation  can  be  annexed  to  iL 
In  Minnesota,  in  the  case  of  Hennepin  Countf 
V.  Jones,  lU  Minn.  199  (Gil.  182),  the  statuie 
expressly  required  the  officer  to  "safely  keep* 
all  moneys  coming  into  his  hands.  In  the  later 
case  of  Pine  Island  Bd.  of  Edu.  v.  Jettell,  44 
Minn.  427,  no  such  express  provision  appears, 
but  the  court,  following  the  previous  decision, 
held  the  officer  liable,  on  the  ground  that,  ac 
cording  to  the  weight  of  authority,  the  princi 
pie  of  strict  liabuity  is  enforced,  not  only 
where  the  direct  terms  of  a  statute  impose  tht 
duty  to  pay  over  all  moneys  received,  but 
where  such  duty  is  to  be  gathered  from  its 
general  tenor,  and  the  duty  was  found  in  the 
general  tenor  of  the  statute.  The  Nebraska 
court  adopts  similar  language;  its  statement  in 
Bush  V.  Johnson  County,  48  Neb.  1,  82  L.  R 
A.  228,  at  page  10.  48  Neb.,  being  "where  the 
law,  in  positive  terms,  or  from  its  general 
tenor,  and  without  any  limitation  upon  the  ob- 
ligation, requires  that  the  officer  pay  over  pub- 
lic funds  which  have  been  received  by  him 
and  held  as  such."  But  in  that  case,  the  bond 
itself  was  conditioned  for  the  payment  over  of 
all  the  moneys  of  the  county  which  the  offi- 
cer received.  It  is  evident,  therefore,  that  the 
reference  to  the  principle  as  affected  by  the 
'*  general  tenor  of  the  statute  "  was  unneces 
sary.  In  the  Texas  caae  {WiUon  v.  Wirkitn 
County,  67  Tex.  647)  the  condition  of  the  bond 
was  that  the  treasurer  would  "safely  keep"  the 
school  fund,  etc.  In  the  earlier  Texas  case 
of  Boggs  v.  State,  46  Tex.  10.  the  bond  is 
not  given,  but  the  language  of  the  opinion  in- 
dicates that  it  was  conditioned  for  the  payment 
over  by  a  collector  of  all  moneys  received,  less 
his  commissions.  The  Kansas  case  does  not 
quote  the  bond  or  statute,  but  the  opinion 
states  that  the  officer  assumed  the  duty  of 
safely  keeping  the  public  funds  coming  into 
his  hands,  and  cites  certain  sections  of  the  stat- 


1898 


Stats  ▼.  Gramm. 


705 


utes.  They  required  the  officer  to  receive  aod 
take  charge  of  all  moneys  beloofj^iog  to  the 
township,  and  pay  out  and  account  therefor 
upon  orders  drawn  upon  him  by  the  township 
trustee.  That  much  would  not  seem  to  go 
further  than  our  own  statute,  but  there  was' a 
penal  statute,  also  cited,  which  subjected  the 
officer  to  a  fine  if  he  should  ne^^lect  or  refuse, 
on  demand,  after  the  expiration  of  his  office, 
to  deliver  to  his  successor  all  moneys  or  other 
property  appertaining  to  such  office.  This  pro- 
vision clearly  distinguishes  the  Kansas  case 
from  the  one  at  bar,  and  puts  it  in  the  class 
with  the  Colorado  and  Missouri  cases,  where 
the  statutes  required  all  money  belonging  to 
the  office  to  be  paid  over.  The  Iowa  case  was 
founded  upon  a  bond  conditioned  for  a  faithful 
performance  of  the  duties  of  the  office,  and 
the  statute  required  the  officer  to  "hold  *'  the 
money.  It  may  be  doubtful  whether  there  is 
any  distinction  between  that  case  and  the  one 
at  bar.  If  not,  we  are  not  prepared  to  yield 
our  convictions  upon  the  construction,  which 
we  believe  the  true  one,  to  be  placed  upon  a 
statute  like  our  own.  In  Washington,  the 
Constitution  provides  that  the  lesislature  shall 
provide  for  the  strict  accountabilitv  of  county 
officers  for  all  public  moneys  which  may  of- 
ficially come  into  their  possession.  And  in 
FairchUd  v.  Hedges,  14  Wash.  117,  31  L.  R. 
A.  851,  the  bond  required  by  statute  which 
seems  to  have  been  construed  in  the  light  of 
the  constitutional  provision,  was  conditioned 
that  "all  moneys  received  by  him  [the  officer] 
for  the  use  of  the  county  shall  be  paid  as  the 
oommissioners  shall  from  time  to  time  direct," 
and  "  for  the  faithful  discharge  of  his  duties." 
In  that  case  Mr.  Chief  Justice  Hoyt  dissented, 
saying  that  it  was  a  strained  construction  of 
the  statute  and  obligation  which  made  the 
officer 'the  guarantor  of  the  safekeeping  of  the 
•public  moneys. 

All  of  the  cases  adopting  the  strict  doctrine 
do  so  upon  the  terms  of  the  bond  or  statute, 
and,  distinguishing  them  according  to  the 
principle  or  reasons  behind  the  respective  de- 
cisions, or  the  various  terms  or  provisions  of 
the  statute,  none  of  them,  with  the  possible 
exception  of  the  cases  from  Iowa  and  Wash- 
ington, and  the  later  Minnesota  case, can  be  said 
to  have  found  the  strict  contract  in  a  bond  and 
statute  at  all  similar  to  that  in  the  case  at 
bar.  The  cases  in  which  the  general  proposi- 
tion has  been  determined,  one  way  or  the 
other,  involve  losses  occurring  in  various 
ways.  In  some  of  them  the  money  has  been 
lost  by  larceny,  robbery,  or  burglary,  and  in 
others  through  the  insolvency  of  a  bank  in 
which  it  had  been  deposited.  No  distinc- 
tion, upon  principle,  between  the  various 
causes  of  loss,  in  the  absence  of  negligence,  has 
been  made  in  the  adjudicated  cases.  If  the 
bond,  according  to  its  own  terms,  does  not 
require  that  the  money  be  kept  safely,  or  that 
all  that  has  been  received  or  all  belonging  to 
the  office  shall  be  paid  over,  without  excep- 
tion, the  extent  of  its  obligation  may  be  con- 
trolled by  the  statute.  But  to  authorize  the 
application  of  the  strict  rule,  the  obligation 
must  be  certain,  positive,  and  clear,  and 
made  express  by  the  direct  terms  of  the 
bond  or  statute,  read  in  connection  with  it. 
If  nothing  appeared  in  the  statute  prescribing 
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the  officer's  duties,  the  courts  would  imply 
that  he  was  to  keep  the  money  safely,  and  to 
pay  or  deliver  to  his  successor  all  the  balance 
of  money  in  his  hands.  As  so  implied,  how- 
ever, the  engagement  or  duty  would  not  be  ab- 
solute, and  a  defense  of  loss  without  fault 
would  be  permissible.  To  say,  as  was  said  in 
Illinois,  in  Thompton  v.  Township  Sixteen,  80 
111.  101,  that  the  duty  of  the  officer  being  to 
keep  the  monejr,  it  follows  that  he  is  to  keep  it 
safely,  is  nothing  more  or  less  than  implying 
the  duty  to  keep  safely.  This  may  be  allow- 
able for  certain  purposes,  but  not  for  the  pur- 
pose of  making  an  express  and  absolute  stat- 
ute or  contract.  When  we  enter  the  field  of 
implied  duties,  we  must  respect  the  law  thereof. 
When  the  duty  to  keep  safely  is  implied,  and 
not  expressed,  its  meaning  and  effect  are  de- 
termined as  at  common  law;  and  at  common 
law  that  requirement  meant  only  to  keep  dili- 
gently and  prudently. 

We  are  unable  to  give  our  consent  to  read- 
ing into  the  statute  the  very  words  or  languasre 
or  provision  omitted  therefrom,  which  will 
render  applicable,  and  the  only  thing  which 
will  render  applicable,  the  harsh  rule,  which 
is  not  found  elsewhere,  respecting  depositaries 
of  money.  No  liability  can  be  predicated 
upon  the  theory  that  the  treasurer  is  a  debtor 
for  the  money  in  his  hands.  Our  statutes  pro- 
ceed upon  a  different  idea  altogether,  and  this 
court,  in  8late  v.  Foster  (Wyo.)  29  L.  R.  A. 
226,  held  that  the  state  and  county  treasurers 
are  but  custodians  of  the  public  funds  com- 
mitted into  their  hands.  Neither  can  it  be 
said  that  the  deposit  of  the  public  funds  in  a 
bank  is  an  unlawful  act,  and  constitutes  the 
treasurer  a  debtor.  The  admitted  facts  show 
that  for  many  years  the  custom  has  been  for 
custodians  of  the  public  funds  to  deposit  them 
in  banks  for  safekeeping,  and  that  no  other 
safe  place  has  been  provided.  The  legislature 
has  known  of  this  custom,  as  well  as  the  peo- 
ple generally,  and  it  would  be  going  very  far 
at  this  late  date  to  hold  such  an  act  unlawful. 
Further  than  that,  the  Constitution  contains 
a  provision  recognizing  banks,  at  least  na- 
tional and  state  banks,  as  proper  places  for  de- 
posit of  public  funds.  It  provides  that  all 
public  money  shall,  whenever  practicable, 
be  deposited  in  a  national  bank,  or  bank 
incorporated  under  the  laws  of  this  state; 
provided  that  the  said  bank  shall  furnish  se- 
curity to  be  approved  as  provided  by  law. 
and  shall  also  pay  a  reasonable  rate  of  interest, 
which  interest  shall  accrue  to  the  fund  from 
which  it  is  derived.  Const,  art.  16,  §  7.  That 
section  is  inoperative,  however,  as  the  legislature 
has  not  provided  by  law  for  the  approval  of 
the  security,  nor  enacted  any  law  for  carrying 
the  provisions  of  the  section  into  effect 

The  fact  that  the  funds  in  Treasurer 
Gramm's  hands  were  deposited  in  a  private 
bank  cannot,  in  my  judgment,  affect  our  de- 
termination. None  of  the  cases  on  either 
side  of  the  question  make  any  distinction  be- 
tween a  deposit  of  public  moneys  in  cor- 
porate and  private  banking  institutions.  In 
some  of  the  cases,  and  in  many  of  those  in- 
volving the  liability  of  other  kinds  of  trus- 
trees,  the  money  was  in  private  banks.  The 
relation  of  banker  and  depositor,  and  of  the 
banker  to  the  fund,  is  the  same,  whether  the 
45 
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bank  is  private  or  corporate.  One  cannot 
fail  to  recognize  the  fact  that,  when  the  de- 
posit is  in  a  private  bank,  the  moneys  are 
placed  in  the  possession  of  an  individual,  who 
has  given  no  security  to  the  state,  and  that  it 
is  in  his  power,  if  so  disposed,  by  illy-advised 
transactions,  to  hazard  the  safety  of  the  money. 
To  a  certain  extent  the  same  power  exists  as  to 
a  corporate  bank,  national  or  state.  The  extent 
of  the  business  dealines  may  be  limited.  They 
may  not  be  authorized  to  use  the  money  of  de- 
positors in  outside  speculations  or  investments 
not  strictly  connected  with  the  bankini;  busi- 
ness. They  may,  however,  actually  do  what 
they  are  not  auth  rized  to  do.  Moreover,  they 
may,  by  bad  loans,  lose  the  money  left  with 
them  on  deposit  just  as  completely  as  if  it  had 
been  thrown  into  unwarranted  business  enter- 
prises. On  the  other  hand,  while,  as  to  a  cor- 
porate bank,  the  responsibility  behind  the  cor- 
porate assets  is  usually  limited,  all  the  property 
of  a  private  banker  is  behind  his  institution. 
In  the  case  at  bar  it  is  alleged  and  admitted 
that,  at  the  time  of  the  assignment  of  Mr.  Kent, 
be  had  sufficient  property  to  pay  his  debts,  but 
that  that  result  became  impossible  by  reason 
of  subsequent  depreciation  in  values.  After 
all,  however,  as  between  different  kinds  of 
banks,  the  question  is  one  of  diligence,  faith- 
fulness, and  care.  If  it  was  negligence  in  the 
officer  to  deposit  the  public  funds  in  a  private 
bank,  that  question  is  eliminated  from  this 
case,  because  it  is  alleged  and  admitted  that  it 
was  not  negligence.  It  cannot  be  said  to  be 
negligence  p«/*  »e,  or  as  a  matter  of  law,  for  any 
trustee  to  place  the  funds  In  his  control  in  a 
private  bank.  In  no  kind  of  case  has  such  a 
doctrine  been  asserted.  Whatever  the  facts 
are,  we  are  not  to  determine  them.  They  are 
before  us.  admitted  by  the  pleadings  and  stated 
in  the  questions.  Our  duty  is  only  to  deter- 
mine the  law  as  applicable  to  them. 

Although  it  is  not  necessary  that  we  decide 
the  question  of  estoppel  presented  in  argu- 
ment, were  the  defendants  liable,  we  do  not 
think  the  fact  that  the  state  brought  suit  to 
trace  the  funds  into  the  hands  of  the  assignee 
of  the  banker  having  them  on  deposit,  nor  the 
acceptance  of  dividends  from  the  estate  of  said 
banker,  would  affect  the  question,  or  consti- 
tute an  estoppel  against  the  state  from  pursu- 
ing the  treasurer  upon  his  bond.  The  money 
belonged  to  the  state,  and  no  efforts  of  the 
state  to  recover  it  from  other  hands  could  pos- 
sibly affect  whatever  the  liability  of  the  treas- 
urer might  be  for  the  unrecovered  balance. 
We  understand,  however,  that  it  is  not  even 
contended  by  counsel  that  suit  to  trace  and  re- 
cover the  funds  operates  as  an  estoppel:  but  it 
was  urged  that  the  acceptance  of  dividends 
from  the  assigned  estate,  upon  a  claim  filed  by 
the  state,  in  pursuance  of  a  resolution  by  the 
legislature,  does  have  that  effect.  We  do 
Bot  think  so.  The  assignor  had  in  his  hands 
money  belonging  to  the  estate,  and  he  was 
accountable  Therefor,  and  is  still  accountable 
therefor;  but  any  liability  of  the  treasurer 
was  not  thereby  released.  These  views  are 
supported  by  I^aaon  v.  Erie  County  Directors 
of  Poor.  126  Pa.  445;  Rose  v.  Douglass  Twp.  52 
Kan.  451. 

The  defendants  did  not  enter  into  a  bond 
which  contains  a  condition  that  the  treasurer 
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would  keep  safely  the  moneys  of  the  state  in 
his  hands,  so  that  be  would  be  liable  absolotelj 
in  case  they  were  lost,  without  any  fault  or 
negligence  on  his  part.  The  questions  re- 
served for  our  decision  are  based  upon  the 
facts,  admitted  by  the  pleadings  .that  there  was 
no  fault,  or  want  of  care  or  diligence,  on  the 
part  of  the  treasurer,  and  that  be  isnotcbaree- 
able  with  any  fraud  or  negligence,  or  unfaith- 
fulness in  any  degree.  We  answer  the  first,  sec- 
ond, and  third  questions  in  the  negative.  The 
fourth  question,  which  pertains  to  what  judg 
ment  should  be  rendered,  is  not  necessary  or 
proper,  under  our  former  decisions,  to  be  se- 
swered. 

Knight,  J.,  concurs. 

Corn,  J.,  dissenting: 

I  do  not  concur  in  the  conclusion  reached  br 
a  majority  of  the  court.  In  cases  like  the 
present,  under  slightly  varying  statutes,  the 
courts  of  the  United  States,  and  the  courts  of 
perhaps  twenty  of  the  states,  have  held  such 
officers  and  their  sureties  to  a  strict  re»poD>i- 
bility  for  the  public  funds;  and.  in  my  opin- 
ion, not  only  the  greater  number,  but  tbegrtf&t 
weight,  of  authority  sustains  that  view.  A 
few  of  the  state  courts  have  held  otherwise. 
The  suit  is  upon  the  bond.— the  contract  lie- 
tween  the  state  and  the  defendants.  An^  re 
covery  must  be  upon  this  contract.  Ii  is  ad 
express  contract  in  writing.  So  far  as  ibe 
sureties  are  concerned,  it  is  evident  that,  prior 
to  the  execution  of  the  bond,  they  had  no  re- 
sponsibility in  the  premises  whatever,  and  tbi: 
their  liability  now  is  only  what  they  have  as 
sumed  by  their  contract.  A  few  courts  holii- 
ing  the  minority  view,  as  in  Cvmberland  Covnt^ 
V.  Pennell,  69  Me.  357,  31  Am.  Rep.  284.  have 
reached  the  conclusion  that  the  responsibilirj 
of  the  defendants  is  governed  by  what  fe 
termed  the  "law  of  bailments,"  and  that  tte 
treasurer  is  a  bailee  for  hire,  and  is  bound  oolr 
to  bring  to  the  discharge  of  his  trust  '*that  pni 
dence,  caution,  and  attention  which  can^ful 
men  usually  exercise  in  the  mana^meni  of 
their  own  affairs,  and  he  is  not  responsible  Uv 
any  loss  occurring  without  any  fault  on  his 
part."  It  is  to  be  observed  that  the  law  of 
bailments  here  invoked,  which  fixes  the  liabil- 
ity of  a  bailee  for  hire,  is  simply  the  contnr: 
implied  by  law  between  the  parties  when  tbej 
themselves  have  made  no  express  contract  ni- 
ing  the  degree  of  responsibility  of  the  bail^ 
Com.  V.  Cojnlp,  8  Pa.  St.  872.  It  has  no  appli- 
cation where  the  parties  themselves  have  made 
their  own  contract:  and,  indeed,  it  is  not  ap- 
plied alike  in  all  cases  of  bailment  for  hirf. 
Where  there  is  no  express  contract,  as  in  the 
case  of  common  carriers  and  innkeepers,  i^^ 
contract  implied  by  law  is  for  'more  striDgKt 
liability,  owing  to  the  relations  of  the  parties- 
In  this  case  the  treasurer  and  his  8uretie^ 
have  contracted,  in  the  words  of  the  hood, 
that  he  shall  "faithfully  and  truly  perform ali 
the  duties  of  his  office."  Those  duties  are  pr? 
scribed  by  the  statutes  of  this  state.  SectioD 
1696  provides  that  * 'the  treasurer  shall:  First.— 
receive  and  keep  all  moneys  of  the  slate,  ooi 
expressly  required  by  law  to  be  received  a&i 
kept  by  some  other  person ;  second. — paj  aH 
warrants  duly  and  legally  issued  by  the  audi- 
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tor  so  long  as  there  are  in  his  hands   funds 
sufficient  to  pay  such  warran  ts. "    Section  1 734 
provides:    "The  state  treasurer  shall  in  no  case 
disburse  or  pay  out  tbe  state  funds  except  on 
warrants  drawn  by  the  auditor."   Section  1781 
provides  that  at  the  end  of  their  respective 
terms  of  office  the  treasurer  and  auditor  sball 
'deliver  to  their  successors  all  official  books, 
papers,  records,  and  balances  of  funds  which 
may  be  in  their  possession."    These  are  his  du- 
ties with  reference  to  the  public  funds,  and  be 
and  his  sureties  have  contracted  that  he  shall 
faithfully  and  truly  perform  them.     It  is  clear 
that  the  plaintiff  must  recover  under  this  state 
of  facts,  unless  it  is  held  either  that  they  do 
not  show  a conract  for  the  safekeepinir of  the 
money,  or  else  that  the  loss  of  the  funds  by  the 
failure  of  the  bank  in  which  they  were  depos- 
ited is  an  equitable  excuse  for  the  nonperform- 
ance of  the  contract.    The  duty  prescribed  by 
the  statute  is  that  he  shall- "receive  and  keep" 
the  funds.    But  some  stress  is  laid  upon  the 
circumstance  that  while  some  statutes,  under 
which  the  treasurer  has  been  held  to  a  strict 
liability,  provide  that  he  shall  **safely  keep," 
the  word  ''safely"  is  omitted  from  ours,  and  it 
is  argued  that  the  latter  indicates  the  require- 
ment of  a  smaller  degree  of  responsibility,  and 
I  understand  that  this  is  the  view  adopted  by 
my  associates,  and  that  upon  this  distinction 
they  rest  the  decision  of  this  case,— that  is, 
that  by  the  use  of  the  words '  'to  receive  and 
keep,"  omitting  any  such  additional  words  as 
".safely,"  "securely,"  or  the  like,  tbe  officer  is 
simply  made  the  custodian  of  the  funds,  and 
that  his  bond  to  faithfully  perform  the  duties 
of  his  office  is  not  an  unconditional  contract  to 
safely  keep  the  funds.     Where  the  custody  of 
other  property  than   money  is  involved,  there 
might,  no  doubt,   be  a   distinction  between 
keeping  and  keeping  safely,— that  is,  keepins: 
uninjured:  and  it  is  easy  to  perceive  that  such 
property  might  be  kept  and  turned  over,  but 
in  such  condition  as  to  show  negligence  in  rom- 
plyiog  with  the  requirement  to  keep  safely. 
But,  in  the  case  of  money,  if  it  is  kept  at  all 
and  is  forthcoming  when  required,  it  is  kept 
safely;  and  there  is  no  issue  in  this  case  which 
makessuch  a  distinction  important  or  relevant. 
If    the  defendant  had  kept  the  money  and 
turned  it  over,  there  could  be  no  complaint 
that  he  had  not  safely  kept  it.     In  Illinois,  in 
a  suit  upon  the  bond  of  a  township  treasurer. 
the  defense  was  interposed  that  the  money  was 
stolen  without  the  fault  of  the  defendant.  The 
condition  of  the  bond  was  that  the  treasurer 
"sball   faithfully  discharge  all  tbe  duties  of 
said  office  according  to  the  laws  which  are  or 
may  hereafter  be  in  force,  and  sball  deliver  to 
his  successor  in  office  all  moneys,  books,  pa- 
pers, securities,  and  property  in  his  hands  as 
such  township  treasurer,  then  tbe  obligation  to 
be  -void."  etc.     By  §  56  of  the  statute  he  was 
required,  among  other  things,  to  charge  him- 
self with  all  moneys  received.    By  §  62  he 
was  required  "to  demand,  receive,  and  safely 
keep,  according  to  law,  all  moneys,"  etc.    The 
bond  in  this  case  being  conditioned  only  for 
tbe  performance  of  his  duties  and  the  turning 
over  of  the  moneys  "in  his  hands,"  and  the 
62d  section  providing  only  for  a  safe-keeping 
•'according  to  law,"  it  was  urged  by  counsel 
tbat  the  duties  of  township  treasurer  did  not 
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embrace  keeping  safely  the  moneys  coming  to 
his  hands.  The  court  says:  The  fact  thai  the 
township  treasurer  is  required  to  receive  money, 
and  enter  it  in  his  cash  book,  implies,  without 
any  other  special  regulation,  that  he  is  to  keep 
it,  and.  being  required  to  keep  it,  it  follows 
that  he  is  to  keep  it  safely.  This  is  one  of  the 
duties  of  his  office  he  has  undertaken  to  faith- 
fully discharge.  Another  duty,  no  less  impera- 
tive, is  that  be  will  deliver  to  bis  successor  in 
office  all  moneys  in  his  hands  as  such  town- 
ship treasurer,  which  he  could  not  do  if  he 
suffered  it  to  be  lost  out  of  bis  hands  or  it 
should  be  so  lost  by  any  accident.  The  under- 
taking is  that  the  monev  shall  be  in  his  hands. 
These  duties  he  has  undertaken  to  perform  un- 
conditionally. Besides  all  this,  he  is  required, 
by  §  62,  to  receive  and  safely  keep,  according 
to  law,  all  moneys,  etc.,  belonging  to  the  town- 
ship. 

We  cannot  discover  a  shade  of  difference  be- 
tween this  and  the  case  of  United  States  v. 
Prescoti,  8  How.  578,  11  L.  ed.  784,  cited  by 
the  counsel  for  the  defendant  in  error.  As  in 
tbat  case,  so  here  is  an  undertaking  safely  to 
keep  the  money  by  the  very  force  of  the  lan- 
guage of  the  condition  of  the  bond,  independ- 
ent of  the  provisions  of  the  62d  section. 
77tomp&on  v.  Tatcnship  Sixteen,  30  111.  99.  In 
State  V.  Nevin,  19  Nev.  162,  the  condition  of 
the  bond  was  to  "well  and  truly  and  faithfully 
perform  and  execute  the  duties  of  treasurer." 
The  provision  of  the  statutes  was  that  the  county 
treasurer  "shall  receive  all  moneys  due  and 
accruing  to  his  county,  and  disburse  the  same 
on  the  proper  orders  issued  and  attested  by 
the  county  auditor.  ...  He  shall  so  ar- 
ranjre  and  keep  his  books  that  the  amount 
received  and  paid  out  .  .  .  shall  be  ex- 
hibited in  separate  accounts,"  etc.  "He  shall 
at  all  times,  keep  his  books  and  office  subject 
to  the  inspection  and  examination  of  the 
board  of  county  commissioners,  and  shall  ex- 
hibit the  mon«;y  in  bis  office  to  such  hoard  at 
least  once  a  year,"  etc.  ''He  shall  annually 
make  complete  settlements,  .  .  .  and  sball  at 
the  expiration  of  his  term  of  office  deliver  to 
his  successor  all  public  moneys,  books,  and 
papers  in  his  possession."  The  defendant  in- 
sisted that  his  responsibility  was  simply  tbat 
which  the  common  law  imposes  upon  a  bailee 
for  hire.  The  court  say  the  duty  to  safely 
keep  the  money  is  made  absolutely  clear  by 
the  provisions  of  the  statute  referred  to.  In 
Tilfinghast  v.  Mernli,  151  N.  Y.  185,  34  L.  R. 
A.  678,  decided  December  1,  1896.  one  of  the 
latest  cases  upon  this  subject,  tbe  statute  is 
quoted  as  follows:  *It  is  the  duty  of  every 
supervisor  (1)  to  disburse  the  school  moneys  in 
his  hands  applicable  to  the  payment  of  teach- 
ers' wages  upon  and  only  upon  the  written 
orders  of  the  sole  trustee,  or  a  majority  of  the 
trustees,  in  favor  of  qualified  teachers."  By 
paragraph  8  of  the  same  section  a  supervisor  is 
required  to  pay  to  his  successor  all  school 
moneys  remaining  in  his  hands.  The  court 
says:  "In  this  statute  it  will  be  observed  that 
there  are  no  explicit  declarations  of  the  legis- 
tive  intent,  as  in  the  case  of  town  collectors, 
to  create  a  supervisor  tbe  debtor  of  the  county 
for  public  moneys  in  his  hands,  and  tbe  condi- 
tion of  the  bond  to  safely  keep,  faithfully  dis- 
burse, and  justly  account  for  the  same  does 
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not  add  to  the  liability  created  by  statute." 
Upon  the  decisioti  of  the  same  case  In  the  su- 
preme court  of  New  York,  Martin,  J.,  dis- 
sented upon  the  specific  ground  that  the  con- 
dition of  the  bond  to  "safely  keep,"  etc. ,  im- 
posed upon  the  officer  no  greater  responsibil- 
ity or  liability  than  the  statute.  77  Hun,  489. 
In  Iowa,  township  treasurers  are  required  by 
the  statute  to  give  bond  ''conditioned  for  the 
faithful  performance  of  their  duties."  The 
same  act  makes  it  the  duty  of  the  treasurer  to 
hold  all  moneys  belonging  to  the  district,  and 
pay  out  the  same  upon  the  order  of  the  presi- 
dent, countersi^ed  by  the  secretary.  The 
court  says:  'The  condition  of  the  bond  upon 
which  this  action  is  brought  substantially  com- 
plies with  the  re<^uirement8  of  the  statute;  it 
18,  in  effect,  identical  with  the  condition  pre- 
scribed in  the  law.  It  is  made  his  duty  to 
hold  all  moneys  of  the  district,  and  to  pay 
them  out,  but  only  upon  vouchers  signed  bv 
the  proper  officers.  He  is  bound  by  the  obli- 
gation of  the  bond,  not  to  exercise  due  care 
and  diligence  in  the  discharge  of  this  duty, 
but  to  perform  it  absolutely,  without  condi- 
tions or  exceptions.  He  is  to  hold  the  money 
of  the  district.  This  is  the  provision  of  the 
law.  His  contract,  expressed  in  the  bond, 
binds  him  to  the  discharge  of  this  duty.  He 
will  not  be  relieved  from  his  contract  by  show- 
ing any  degree  of  diligence  or  care  which  falls 
short  of  absolute  compliance  with  the  terms 
of  his  contract."  Taylor  Dist  Thop,  v.  Mor- 
ton, 87  Iowa,  553.  The  court  did  noC  recog- 
nize the  nice  distinction  relied  upon  in  the  ma- 
jority opinion  in  this  case  that  to  "hold  safely" 
might  be  construed  as  a  contract  to  hold  with- 
out loss,  while  the  obligation  to  "hold"  is  to 
be  shaded  down  into  a  contract  to  use  due  care 
and  diligence  in  holding.  But  It  pointedly 
rejects  such  interpretation  of  the  requirement 
to  *'hold"  the  money,  although,  as  in  our  own 
statute,  the  word  is  entirely  unqualified  by 
"safely,"  "securely,"  or  any  word  of  like  im- 
port. In  Kansas  the  statute  requires  a  town- 
ship treasurer  to  give  bond  "conditioned  for 
the  faithful  discharge  of  his  duties."  The  sec- 
tion prescribing  his  duties  provides:  "The 
township  treasurer  shall  receive  and  take 
charge  of  all  moneys  belonging  to  the  town- 
ship, or  which  are,  by  law,  required  to  be  paid 
to  him,  and  shall  pav  out  andf  account  for  the 
same  upon  orders  drawn  upon  him  by  the 
township  trustee,  and  shall  discharge  such 
other  duties  as  may  be  required  of  him  by 
law."  Under  this  statute  the  court  says:  "By 
accepting  the  office  of  township  treasurer, 
McNabb  assumed  the  duty  of  receiviog  and 
safely  keeping  the  money  of  the  township,  and 
paying  it  out  according  to  law.  He  or  his 
sureties  are  bound  to  make  good  any  defi- 
ciency which  might  occur  in  the  funds  which 
came  under  his  charge,  whether  they  were  lost 
in  the  bank  or  otherwise."  Bose  v.  Douglass 
Twp,  52  Kan.  452.  Here  there  was  no  express 
requirement  that  the  officer  should  "safely 
keep,"  or  even,  as  in  our  statute,  that  he 
should  "keep"  the  funds,  but  simplv  that  he 
should  "receive  and  take  charge  of  them." 
But  it  is  unnecessary  to  multiply  authorities. 
While  there  are  several  cases  wherein  the 
statute  or  the  bond  sued  on  emploved  the  ex- 
pression "safely  keep,"  or  "keep  safely,"  there 
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is,  as  I  believe,  no  reported  case  sastaiDiDg  the 
distinction  which  seems  to  be  relied  upon  bj 
the  majority  of  the  court  for  the  decision  of 
this  case.  This  view  has  been  frequently  in- 
sisted upon  by  counsel,  but,  so  far  as  the  ca«es 
have  come  to  my  knowledge,  has  in  every  in- 
stance been  rejected  by  the  courts. 

The  majority  of  the  court  having  reached 
the  conclusion  that  no  contract  has  been 
shown  binding  the  treasurer  to  keep  safely  or 
securely  the  moneys  of  the  state,  declined  to 
express  an  opinion  upon  the  question  what 
measure  of  liability  such  contract  imposes 
when  proved.  In  my  view,  the  bond  and  the 
statute  clearly,  and  under  all  the  authorities. 
constituting  such  a  contract,  there  is  no  other 
question  for  this  court  to  decide  than  the  char- 
acter of  liability  which  it  hnposes. 

It  has  been  held  by  the  Supreme  Court  of 
the  United  States,  and  by  the  highest  courts  of 
perhaps  twenty  other  stales,  that  where,  ia 
whatever  form  of  words,  the  bond  is  cc»di- 
tioned  for  the  payment  over  of  the  public 
moneys,  or  for  the  keeping  or  safe-keeping  of 
them,  or  the  statute  prescribes  such,  in  su^ 
stance,  to  be  the  duty  of  the  officer,  and  the 
bond  is  conditioned  for  the  performance  cf 
the  duties  of  the  office,  and  no  condition  lim 
iting  that  obligation  is  discoverable  in  the 
statute,  the  obligation  thus  imposed  upon  and 
assumed  by  the  officer  will  be  deemed  flbs<v 
lute,  and  the  plea  that  the  money  has  bees 
stolen  or  lost  without  his  fault  does  not  consti- 
tute a  defense  to  an  action  for  its  recoverr; 
that,  the  contract  being  absolute  in  its  terms. 
there  is  no  defense  at  law  but  a  production  of 
the  funds;  and  that  loss  by  accident  or  other- 
wise is  not  a  defense  in  equity,  but  the  allow- 
ance of  such  a  defense  would  be  dangerous  to 
the  public  interests,  and  is  forbidden  bv  con- 
siderations of  public  policy.  This  is  sulistaa- 
tially  the  view  adopted  in  United  States  \. 
Prescott,  3  How.  578,  11  L.  ed.  734;  Uniif^ 
States  V.  Dashiel,  4  Wall.  182,  18  L.  ed.  3l9: 
United  States  v.  KeehUr,  9  Wall.  88.  19  L.  ed. 
574;  Boyden  v.  United  States,  13  WalL  17,  36 
L.  ed.  527;  Betana  v.  United  States,  13  Wall. 
55,  20  L.  ed.  531;  New  Providence  ▼.  McBaek- 
ron,  88  N.  J.  L.  889;  Hancock  v.  Uassard,  \t 
Gush.  112,  59  Am.  Dec.  171;  Thompson  v. 
Township  Sixteen,  80  111.  99;  State  v.  Orpfi,  S4 
Ark.  550:  State,  Wyandot  County,  v.  Harper, 
6  Ohio  St.  607,  67  Am.  Dec.  363;  Com,  v 
Gomly,  8  Pa.  St.  372;  Halbert  v.  State,  Mar^ 
tin  County  Comrs.  22  Ind.  125;  Gartley  ▼.  Pt^^ 
pie,  Pueblo  County  (Colo.)  49  Pac.  272;  A*r 
V.  Douglass  Twp.  52  Kan.  452;  Bush  ▼.  Johm- 
son  County,  48  Neb.  3,  32  L.  R.  A.  228;  StaU 
V.  Nevin,  19  Nev.  162;  State,  Missssstppi 
Countv,  V.  Moore,  74  Mo.  413,  41  Am.  Rep. 
322;  Taylor  Dist,  Twp.  v.  Morton,  87  Iowa. 
550;  Pifie  Island  Bd,  of  Bdu.  v.  Jeitell,  44 
Minn.  427;  TiUinghast  v.  MerriU,  151  N.  Y, 
185,  84  L.  R  A.  678;  Fairehild  v.  ffedgfs. 
14  Wash.  117,  81  L.  R  A.  861;  Witsan  v. 
Wichita  County,  67  Tex.  647;  Origin  v.  Mis^ 
sissippi  Levee  Comrs,  71  Miss.  767;  (Tnii^ 
States  V.  Watts,  1  N.  M.  562;  Omro  Supers,  r. 
Kaime,  89  Wis.  468. 

There  are  many  other  cases  announcing  sab- 
stantiallv  the  same  principles.  There  are 
some  of  those  above  refe^^ed  to  which  hold 
that  the  statute  has  made  the  officer  the  legal 
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owner  of  the  public  funds  committed  to  his 
keeping,  and  for  that  reason  they  are,  by  the 
majority  of  this  court,  discarded  and  set  aside 
as  of  no  authority  under  our  laws,  which  do 
not  vest  the  le^  title  to  the  public  funds  in 
the  treasurer.    I  confess  myself  unable  to  un- 
derstand why  this  feature  should  make  those 
decisions  of  no  authority  in  this  case.    If  it  is 
upon  the  theory  that  the  officer  is  held  to  be  a 
mere  borrower  of  the  public  funds  for  his  own 
us^  and  benefit,  and  to  be  held  to  repayment  as 
upon  a  promissoi7  note  like  any  other  bor- 
rower of  money,  it  is  sufficient  to  say  that  no 
court  has  ever  hinted  at  any  such  ownership 
in  the  officer.    They  have  held  simply  that  the 
technical  legal  title  by  the  statute  vested  in 
the  officer.    If  it  is  because  of  some  legal  or 
equitable  principle  that,  while  courts  of  chan- 
cery will  relieve  against  the  enforcement  of 
unconscionable   contracts   to  refund  moneys 
which  do  not  and  never  did  belong  to  the  de- 
fendant, they  will  not  relieve  against  uncon- 
scionable  contracts   to    pay  out   one's   own 
money  to  make  good  the  losses  of  another,  it 
is  sufficient  to  say  that  no  such  principle  ex- 
ists.   In    the  case  of    ordinary  trustees,   the 
legal  title  is  in  the  trustee.     Almost  without 
exception  in  the  United  States  the  legal  title  to 
the  money  and  personal  property  of  the  dece- 
dent vests  in  the  executor  or  administrator. 
But  in  these  cases  courts  of  equity  will,  and 
constantly  do,  relieve  from  liability  arising  out 
of  bonds  absolute  in  their  terms.    It  is  there- 
fore clearly  not  for  the  reason  that  the  statutes 
have  vested  in  the  officer  the  legal  title  to  the 
public  funds  that  these  cases  hold  him  to  a 
strict  liability.     But  the  fact  of  such  technical 
legal  title  has  been  emphasized  in  those  cases 
to  make  it  clear  that,  the  officer  not  being  a 
bailee,  the  law  of  bailments  did  not  govern, 
and  these  cases  have  then  been  determined  by 
reference  to  the  express  contract,  as  in  United 
States  V.  Prescott  and  the  other  cases  taking 
the  same  view.    This  is  made  perfectly  evi- 
dent by  the  opinion  in  Hancock  v.  Bazzard,  12 
Cush.  112.    The  complete  opinion  is  as  fol- 
lows:   **A  collector  of  taxes  by  acceptinfir  the 
office,  takes  the  risk  of  the  safe-keeping  oi  the 
money  he  has  actually  received.    His  obliga- 
tion is  not  regulated  by  the  law  of  bailments, 
and  the  cases  cited  to  that  effect  are  inapplica- 
ble.    He  is  a  debtor, — an  accountant, — bound 
to  account  for  and  pay  over  the  money  he  has 
collected.    The  loss  of  his  money,  therefore, 
by  theft  ot  otherwise,  is  no  excuse  for  non- 
performance; this  is  founded  on  the  nature  of 
bis    contract   and    considerations    of    public 
policy.     United  States  v.  Prescott,  8  How.  578, 
11  L.  ed.  784.    It  being  a  duty  of  the  collec- 
tor to  account  for  and  pay  over  to  the  treas- 
urer,    .     .     .     and  the  excuse  of  loss  by  theft 
being  unavailing,  the  sureties  in  the  bond  are 
liable  equally  with  the  principal."    The  tenor 
of    all  the  cases  holding  the  officer  and  his 
sureties  to  a  strict  liabiliiy  Is  that  the  contract 
is  absolute,  neither  the  bond  nor  the  statute 
providing   any  excuse    for    nonperformance; 
that,  at  law,  it  can  only  be  discharged  by  per- 
formance; that,  therefore,  any  excuse  for  non- 
performance must  be  an  equitable  one;  that 
the  excuse  of  loss  of  the  funds,  unless  by  the 
act  of  God  or  the  public  enemy,  will  not  be  al- 
lowed in  equity,  because  it  would  be  dangerous 
40  K  R.  A. 


to  the  public  interests  and  contrary  to  public 
policy.    None  of  the  cases,  as  I  understand 
them,  attempt,  upon  ground  of  public  money 
or  otherwise,  to  impose  any  liability  upon  the 
officer  and  his  sureties  other  than  that  volun- 
tarily assumed    by  them    by  their  contract. 
There  seems  to  be,  however,  some  confusion 
or  misconception  upon  this  point,  in  some,  at 
least,    of    the   few    courts   dissenting   from 
the    prevailing  doctrine.      In    Bealdtburg  v. 
MuUigan,    118    Cal.  205,  83    L.  R.  A.   401, 
the  court,  in  concluding  its  discussion  of  the 
question    of   the   application   of    the  princi- 
ples  of   public  policy,  says:     "Justice  does 
not  require  that  the  public  shall  be  protected 
by  enforcing  against    its  servant,  the  officer, 
and  his   sureties,  a  liability  the  law  has  not 
imposed    upon  them   and    which  they  have 
not    assumed."    This   language  wouM  seem 
very  clearly  to  impute  to  the  majority  of  the 
courts  of  the  country  a  doctrine  which  is  cer- 
tainly not  stated  in  their  decisions,  and  would 
probably  be  very  vigorously  repudiated  by  all 
of  them.    Six  courts,  as  I    understand,    are 
quoted  as  sustaining  the  minority  view:  Maine, 
in  Cumberland  County  v.  Pennell,  69  Me.  857, 
81  Am.  Hep.  284;  Alabama,  in  State  v.  Houi- 
ton,  78  Ala.  576,  56  Am.  Rep.  59;  Tennessee, 
in  Peck  v.  James,  3  Head.  75,  and  State,  Over- 
ton County  v.  Copeland,  96  Tenn.  296,  81  L. 
R.  A.  844;  South  Carolina,  in  York  County  v. 
Wataon,  15  S.  C.  1,  40  Am.  Rep.  675;  Califor- 
nia, in  Healdeburg  y.  Mulligan,  113  Cal.  205, 
83  L.  R.  A.  461;  and  Montana,  in  Livingston  v. 
Woods  (Mont.)  49  Pac.  437.    The  Maine  deci- 
sion is  the  leading  case,  and,  out  of  a  court 
composed  of  seven  judges,  the  chief  justice  and 
two  of  the  justices  dissented.    There  seems  to 
be,  in  all  of  the  decisions  to  which  we  have  had 
access  or  been  referred,  but  five  in  which  the 
failure  of  a  bank  has  been  held  to  be  a  sufficient 
excuse  for  failure  to   pay  over  the  moneys. 
Of  these,  in  Peck  v.  James,  8  Head,  75,  a  school 
trustee  had  accepted  bank  notes  of  the  Bank 
of  East  Tennessee,  at  that  time  supposed  to  be 
solvent,  but  which  failed  while  its  notes  were 
in  his  hands.     He  tendered  the  specific  bank 
notes  to  his  successor  in  settlement.    In  Liv- 
ingston V.  Woods  (Mont.)  49  Pac.  487,  the  suit 
was  against  a  city  treasurer,  and  both  the  law 
of  the  state  and  the  ordinance  of  the  city  re- 
quired the  officer  to  deposit  the  money.     In 
^te  v.  Houston,  78  Ala.  581,  56  Am.  Rep.  59, 
the  defense  of  robbery  was  set  up,   and  the 
court  held  that,  while  the  responsibility  of  the 
officer  under  the  statute  fell  short  of  an  abso- 
lute liability,  it  was  greater  than  that  of  an 
ordinary  bailee  for  hire,  the  officer  being  held 
to  the  highest  diligence:  and  the  court  says: 
'^We  purposely  limit  the  decision  to  the  case 
of  irresistible  force."    The  great  mass  of  cases 
referred  to,  involving  the  liability  of  trustees 
of  private  property,  executors,  administrators, 
guardians,  and    the    like,  afford  no    parallel 
whatever  and  are  valueless  as  authority.  Such 
officers  are  in  a  great  measure  mere  private 
agents.  They  must  handle  and  manage  the  es- 
tates in  their  hands,  often  exercise  their  judg- 
ment and  discretion,  and  incur  the  risk  of  loss 
of  the  trust  property.  If  their  bonds  import  con- 
tracts for  absolute  liability,  courts  of  equity 
will  nevertheless  treat  them  as  agents,  and  re- 
lieve from  any  greater  liability.  Probate  courts 
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and  those  of  like  jurisdiction  are  amply  en- 1 
dowed  with  equity  powers  to  afford  proper 
relief.  These  matters  are  too  well  understood 
to  require  any  extended  comment.  In  regard 
to  the  principle  of  public  policy  underlying 
the  decisions,  there  is  in  my  mind  no  question 
whatever  of  the  propriety  and  necessity  of  iis 
enforcement.  While  Alabama  is  quoted  as 
one  of  the  states  sustaining  the  limited  liability 
there  is  the  later  case  from  that  state  of  Alston 
V.  State,  92  Ala.  126, 13  L.  R.  A.  669,  which  is 
strongly  persuasive  of  the  other  view,  and 
somewhat  applicable  to  the  conditions  under 
our  laws.  A  judge  of  probate  was  sued  for 
public  moneys,  and  pleaded  that  he  had  de- 
.  posited  them  in  a  certain  banic  which  had 
failed,  and  there  were  the  usual  stipulations 
of  perfect  solvency  at  the  time  of  the  deposit, 
etc.  By  the  statute  he  was  prohibited  from 
knowingly  converting  or  applying  any  of  the 
money  to  his  own  use,  or  to  the  use  of  any 
other  person,  or  permitting  another  to  use  any 
of  it.  Applying  this  statute,  the  court  says: 
"The  money  of  the  state  was  thus  turned  over 
to  the  bank  on  general  deposit,  and  became  a 
part  of  its  funds  and  subject  to  its  use,  as  any 
other  of  its  property.  This  use  of  the  public 
money  by  the  probate  judge  was  without  wai- 
rant  of  law.  He  had  no  right  to  convert  it  to 
his  own  use,  or  permit  anyone  else  to  use  it. 
The  deposit  was  of  like  effect  as  a  loan  of  the 
money.  It  was  an  unauthorized  use  thereof. 
The  probate  judge  by  that  act  voluntarily  re- 
linquished his  custody  and  control  of  this  pub- 
lic fund  so  that  he  could  not  reclaim  it.  When 
the  state  demauds  it  his  answer  is  that  he  no 
longer  has  it,  but  has  a  claim  for  the  amount 
thereof  against  an  inj^olvent  bank.  In  view  of 
the  statutory  provisions  above  referred  to,  we 
think  this  answer  is  wholly  insufficient  as  a 
defense."  So,  under  our  laws,  the  banker  be- 
comes the  owner  of  the  money,  and  at  liberty 
to  use  it  for  investment,  speculation,  or  other- 
wise. The  officer  is  forbidden  by  the  Con- 
stitution to  use  for  his  own  benefit,  or  make 
any  profit  from  the  public  moneys,  and  he 
must  give  a  heavy  bond  for  their  sale  keeping. 
But  of  what  use  or  benefit  to  the  people  is  a 
bond,  if  he  may  immediately  turn  over  the 
])ublic  funds  to  some  other  person,  who  may 
and  does  and  is  expected  to  use  them  for  his 
own  purposes,  and  that,  too,  without  any  se- 
curity whafever?  The  bond  is  a  meaningless 
form,  if  it  is  not  to  secure  to  the  state  repay- 
ment of  its  losses  under  such  circumstances. 


STATE  of  Wyoming,  ex  rel.  Philip  NOBLE, 
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An  ordinance  may  vest  dlflcretionary 
power  in  the  council  as  to  isauinff  li- 
censea  for  the  sale  of  intoxicating  li- 
quors within  certain  limits,  where  there  is  char- 
ter authority  to  enact  ordinances  to  tax  and 
regulate  that  business,  but  such  discretion  must 
be  reai^onably  exercised. 


Note.— As  to  discretion  in  (rrantlDg   liquor  li- 
censes, sec  note  to  Sherlock  v.  Stuart  (Mich.)  21  L. 
R.  A.  5B0. 
40  L.  R.  A. 


(April  28, 1808.) 

aUESTIONS  reserved  by  the  District  Court 
for  Laramie  County  for  the  opinion  of  the 
Supreme  Court  which  arose  upon  an  applica- 
tion for  a  writ  of  mandamus  to  compel  defend- 
ant to  grant  to  relator  a  license  to  sell  intoxi- 
cating liquors.  Answers  returned  favorabie  to 
defendant. 

The  facts  are  stated  in  the  opinion. 

Mr,  Walter  R.  Stoll,  for  relator: 

The  only  power  to  prohibit  and  suppress  with 
relation  to  any  subject  at  all  in  any  way  con- 
nected with  the  matter  of  liquors  is  to  the  effect 
that  the  city  is  given  power  to  restrain,  pro- 
hibit, and  suppress  tippling  shops.  That  a  man 
may  take  out  n  retail  license  and  not  be  guilty 
of  Keeping  a  tippling  shop  is  too  plain  for  ar- 
gument. 

A  tippling  house  is  a  place  where  intoxicat- 
ing drinks  are  sold  in  small  quantities,  to  be 
drunk  on  the  premises,  and  where  men  resort 
for  drinking  purposes. 

2  Bouvier,  Law  Diet.  p.  7:^2;  Black.  Intosi- 
catingLiquor$>,§20:  26Am.  &Eng.  Enc.  Law, 
p.  1«;  Emporia  V,  Voimer,  13  Kan.  638. 

There  is  an  absolute  silence  on  the  part  of  tke 
legislature  of  this  state  with  reference  to  the 
matter  of  discretion  vested  in  any  body  wim 
relation  to  the  giving  of  licenses. 

If  the  legislature  has  not  made  any  ruW, 
regulations,  or  laws  on  the  subject  the  legisla- 
ture has  not  exercised  any  rights  under  the  po- 
lice ptiwer;  and  consequently  there  can  be  do 
discretion  on  the  subject  vested  in  any  man  r.r 
set  of  men,  simply  because  the  legislature  has 
not  spoken  upon  the  subject. 

The  police  power  of  any  government  is  a 
power  which  resiiies  in  the  law-makin|;  power 
of  the  government,  and  not  something  which 
resides  m  any  particular  individual,  set  of  men, 
or  body. 

Tiedeman,  Pol.  Power.  §  1,  p.  4.  §  2.  p  5. 
^  3,  p.  10.  §  101.  p.  277:  18  Am.  &  Eng.  Eoc. 
Law,  p.  746;  Black.  Intoxicating  Liqaor^. 
chap.  2. 

In  the  absence  of  a  statute  expressly  or  by 
implication  giving  to  a  particular  body  f  board, 
or  person  a  discretion  in  the  matter  oif  iss^jjos 
or  rejecting  licenses,  the  applicant  is  entule^l 
to  his  license  if  he  brings  himself  within  tbe 
conditions  prescribed  by  the  statute. 

Miller  v.  Wade,  58  Ind.  91;  Zanofie  v.  Mov,.4 
City,  11  III.  App.  384;  State  v.  Morgan  On/T* 
Inferior  (t.  Jvstices,  15  Ga.  408;  MeLermi  t. 
Seoft,  21  Or.  94;  Amperse  v.  Kalamazoo,  TiS 
Mich.  78;  Potter  v.  Homer.  59  Mich.  8. 

Where  the  applicant  brings  himself  witbia 
the  statutory  requirements  the  license  cannot 
be  withheld  .'unless  a  clear  discretion  is  granted 
by  the  statute  to  some  board,  court,  or  body  xc 
control  the  matter. 

Jones  V.  Moore  County  Comrs.  106  N.  C,  486; 
Crouley  v.  Christensen.  137  U.  S.  W6.  84  L.  ed. 
620;  lie  GhHstensen,  4'S  Fed.  Hep.  24^1  MoJt^h 
Comrs.  V.  Robeson  County  Comrs.  107  N.  C.  Hsjj; 
State  V.  Newcomh,  107  N.  C.  900;  Hill^^r.^ 
Comrs.  V.  Smith,  HON.  C.  417;  People,  fTT^^^*, 
V.  Brooklyn  Excise  Board,  42  N.  Y.  S.  R.  «•: 
Re  Hotter.  80  Fed.  Rep.  51;  United  StaUf,  11^ 
rer,  v.  Bonan,  83  Fed.  Rep.  117;  P^Uard'»  Pe- 
tition. 127  Pa.  507;  Johnson's  Licenge^  156  Pa 
322;  Prospect  Brewing  Co.'s  PetiUoH.  127  Pa. 
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711 


^28;  Sherlock  v.  8lua/ri,  96  Micb.  193,  21  L.  R. 
A.  580. 

The  only  authority  for  tbe  power  to  license 
liquor  sellers  conferred  in  any  sort  of  expressed 
terms  is  found  only  in  the  8d  paragraph  of 
^  161  of  the  charter;  and  there  the  expression 
is  "to  levy  and  collect  taxes  on  .  .  .  dram 
«bops,  saloons,  liquor  sellers." 

Mt.  Carmsl  v.  Wabash  County.  50  111.  69; 
Black,  Intoxicating  Liquors,  ^^  65.  108.  109; 
Slate.  Benson,  v.  lloboken,  88  N.  J.  L.  280;  1 
Dill.  Mun.  Corp.  §^  857-861,  and  cases  cited 
in  notes;  18  Am.  &  Eng.  £nc.  Law,  pp.  582- 
584. 

It  has  been  the  policy  of  our  legislature,  when 
it  was  desired  to  confer  power  to  regulate  or 
prohibit  or  forbid  the  licensing  of  liquor  sell- 
ers, to  expressly  grant  that  power  in  the  char- 
ter. 

A  municipal  corporation  can  exercise  only 
such  powers  as  are  granted  to  it  in  express 
words,  or  those  which  are  necessarily  and 
fairly  implied  as  Incident  to  the  powers  ex- 
pressly granted,  or  those  essential  to  the  de 
dared  objects  and  purposes  of  the  corpora- 
tion 

1  Dill.  Mun.  Corp.  ^g  89,  90;  15  Am.  &  £ng. 
£dc.  Law,  pp.  1089-1042. 

Where  the  charter  has  given  specified  pow- 
ers, the  provisions  relating  to  these  powers  must 
govern. 

15  Am.  &  Eng.  Enc.  Law,  pp.  1187-1192; 
18  Am.  &  Eng. Enc.  Law,  pp.  529-581;  1  Dill. 
Mun.  Corp.  ^^  815, 894-407,  and  cases  cited  in 
notes;  Chariton  v.  Barber,  54  Iowa,  360,  87 
Am.  Rep.  209;  State  v.  Fergtison/SS  N.H.  424. 
The  only  powers  which  are  delegated  to  a 
municipality  by  the  legislature  are  powers 
which  enable  the  municipality  to  enact  ordi- 
nances. There  is  no  arbitrary  power  granted 
to  a  municipality,  but  only  the  power  for  the 
municipality  to  enact  ordinances;  and  ordi 
nances  enacted  must  be  within  the  power  con- 
ferred, and  until  such  ordinances  are  enacted 
the  municipality  has  no  power  in  the  prem- 
ises. 

People  V.  Crottp,  98  111.  180;  1  Dill.  Mun. 
Corp.  §  20,  p.  307,  and  note  1.  p.  821.  §  308, 
note,  p.  323,  §s5  809,  315,  317.  and  notes;  17 
Am.  &  Eng.  Enc.  Law,  p.  235,  ^  2,  pp.  286. 
2^7,  t  3;  Bull  v.  Quincf/,  9  111.  App.  127;  East 
iSt.  touts  V.  Wehfung,  50  111.  28. 

Tbe  powers  conferred  upon  a  municipality, 
and  the  trusts,  involved  under  the  grant  con- 
tained in  its  charter,  do  not  permit  tbe  munici- 
pality to  delegate  its  authority  to  others. 

1  Dill.  Mun.  Corp.  §  96;  15  Am.  &  Eng.  Enc. 
Law,  pp.  1042, 1048;  17  Am.  &  Eng.  Enc.  Law, 
p.  237;  Black,  Intoxicating  Liouors,  i^§  155, 
228;  Kinmundy  v.  Mahan,  72  111.  462;  Dar- 
ling V.  8t.  Paul,  19  Minn.  889;  East  St.  Louis 
V.  Wehrung,  50  111.  28;  StaU  v.  Qaribaldi,  44 
La.  Ann.  809. 

In  the  absence  of  a  provision  in  the  charter 
giving  a  city  the  power  to  designate  the  por- 
tions of  the  city  within  which  liquors  may  be 
8old,  and  further,  giving  to  the  city  the  power 
to  determine  the  number  of  licenses  that  shall 
be  issued  within  such  district,  the  city  has  no 
authority  to  give  a  license  to  one  in  a  particu- 
lar district,  and  to  refuse  it  to  another  in  the 
^ame  district,  other  things  being  equal. 

Ex  parte  Levy,  43  Ark.  42,  51  Am.  Rep.  550; 
40  L.  K.  A. 


Tugman  v.   Chicago,  78  111.  405;    Hudson  v. 
Thome,  7  Paige,  261. 

Under  the  licensing  system  it  does  not  mat- 
ter what  steps  may  have  been  taken  towards 
the  procurement  of  the  license,  or  what  date 
the  license  bears,  the  license  contemplated  by 
law  to  be  issued  is  a  license  which  can  take 
effect  and  be  in  force  only  from  and  after  the 
date  of  its  delivery. 

State  V.  Hughes,  24  Mo.  147;  State  v.  Pate, 
67  Mo.  488;  Wiles  v.  State,  38  Ind.  206;  Van- 
noyy.  State,  64  Ind.  447;  State  y.  Wilcox,  66 
Ind.  557;  Keiser  v.  State,  78  Ind.  480;  State  v. 
Brady,  14  R.  L  508;  Bolduc  v.  Randall,  107 
Mass.  121;  Com.  v.  Welch,  144  Mass.  856; 
United  States  v.  Angell,  11  Fed,  Rep.  84. 

An  ordinance  passed  by  a  city  must  comply 
with  certain  requirements:  (1)  They  must  be 
reasonable  and  lawful.  (2)  They  must  not  be 
oppressive.  (3)  Thev  must  not  contravene 
common  right.  (4)  They  must  be  impartial, 
fair,  and  general.  (5)  Thev  must  be  consistent 
with  public  legislative  policy. 

I  Dill.  Mun.  Corp.  g§  819.  820, 822.  825,  329; 
Moore  v.  St.  Paul,  48  Minn.  331. 

A  by-law  to  be  good  must  be  reasonable,  and 
whether  reasonable  or  not  is  a  question  of  law 
for  tbe  court. 

State  V.  Jersey  City,  87  N.  J.  L.  848. 

Mr.  Edgar  W.  Mann,  for  respondent: 

The  relator  must  show  a  clear  right  to  the 
writ  of  mandamus  before  the  same  will  be 
granted  by  the  court. 

14  Am.  &  Eng.  Enc.  Law,  p.  94;  State, 
fxnrl,  V.  Washington  County  Supers.  2  Pinney, 
552;  People,  Besse,  v.  Crotty.  93  111.  180;  Peo- 
ple, Hempstead,  v.  Chicago  d  A.  li.  Co.  55  111. 
95,  8  Am.  Rep.  631. 

Mandamus  is  issued  or  withheld  in  the  dis- 
cretion of  the  court,  and  the  court,  in  issuing 
it,  will  be  governed  by  what  seems  lo  be  neces- 
sary and  proper  to  be  done  in  the  premises  for 
the  purpose  of  justice. 

14  Am.  &  Eng.  Enc.  Law.  p.  97;  Swift  v. 
People,  Pmcers,  63  111.  App.  458:  2  Beach,  Pub. 
Corp.  p  1548.  1574,  1578,  1579,  1589;  2  Dill. 
Mun.  Corp..  4th  ed.  §  864,  note  2. 

The  city  of  Cheyense,  under  its  charter,  has 
discretion  in  the  matter  of  issuing  licenses  for 
the  sale  of  liquors,  and  if  it  chooses  to  do  so  it 
can  refuse  to  issue  such  a  license  to  any  person 
who  makes  application  therefor  if  in  the  judg- 
n^nt  of  the  city  council  of  said  city  it  is  not 
for  the  best  interests  of  the  city  that  such  li- 
cense should  be  issued. 

Ailstock  V.  Page,  77  Va.  886;  Ex  parte  Tea- 
ger,  11  Gratt.  655;  HHn  v.  Smith,  13  W.  Va. 
358;  Atty.  Gen.,  Gillaspte,  v.  Ouilford  County 
Justices,  27  N.  C.  (5  Ired.  L.)  315;  Muller  v. 
Buncombe  County  Comrs.  89  N.  C.  171;  Nepp 
T.  Com,  2  Duv.  546;  Ex  parte  Whittiugton,  84 
Ark.  894;  Ex  parte  Lecy,  48  Ark.  42,  51  Am. 
Rep.  550;  State,  Reynolds,  v.  Tippecanoe 
County  Comrs.  45  Ind.  501;  State,  Kyger,  v.  Holt 
County  Ct.  Justices,  89  Mo.  521;  Perry  v.  Salt 
(Mke  City,  7  Utah,  143,  11  L.  R.  A.  446;  Per- 
kins V.  Ledbetter,QS  Miss.  327:5wt/(  v.  People, 
Potters.  63  111.  App.  458;  Sherlock  v.  Stuart, 
96  Mich.  198,  21  L.  R.  A.  580:  11  Am.  &  Eng. 
Enc.  Law,  pp.  649-651. 

While  the  city  of  Cheyenne  is  permitted  by 
its  charter  to  issue  licenses  to  retail  liquor 
dealers,  it  is  not  compelled  to  do  so. 
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State,  KeUey,  v.  BonneU,  119  Ind.  494;  HiUa- 
hoTo  Comra.  v.  Smith,  110  N.  C.  417;  People, 
Wood,  V.  Randolph  Excise  Camrs.  75  Hun,  224; 
People,  Decker,  v.  Waters,  4  Misc.  1;  People, 
Jones,  ▼.  Bennett,  4  Misc.  10;  People,  Davis,  v. 
IVttwian,  4Misc.  247;  P<»p^e,  Watkins,  v.  Wor- 
«a«?  ^<;iM  Gomrs.  4  Misc.  647. 

Courts  will  not  interfere  by  mandamus  with 
the  action  of  a  board  charged  with  the  duty  of 
issuing  licenses  for  the  sale  of  liquor  when 
such  board  has  discretion  in  the  matter. 

Wyo.  Rev.  Stat.  §  8074;  14  Am.  &  Eng. 
Enc.  Law.  pp.  108-111,  It  1, 2,  p.  170;  11  Am. 
&  Eng.  Enc.  Law,  p.  649;  State  v.  Crites,  48 
Ohio  St.  460;  State,  Ossenkop,  v.  Cass  County 
Comrs,  12  Neb.  54;  State,  Silver,  v.  Kendall, 
15  Neb.  262;  Stanle^^  y.  Monnet,  84  Kan.  708; 
Eve  V.  Simm,  78  Ga.  120. 

The  time  for  which  the  relator  applied  for  a 
license  for  the  sale  of  liquors  has  long  since 
expired,  and  hence  he  is  not  entitled  to  have  a 
writ  of  mandamus  issued  commanding  the  re- 
spondent to  issue  to  him  a  license  now. 

State,  Vereen,  v.  Marion  County  Comrs,  27 
Fla.  488;  People,  Hempstead,  v.  Chicago  dt  A. 
R,  Co,  55  111.  95.  8  Am.  Rep.  681;  2  Beach, 
Pub,  Corp.  §  1601;  14  Am.  &  Eng.  Enc.  Law, 
§  10,  p.  104;  AffY.  Hopkins,  57  111.  App.  529. 

The  city  council  has  the  right  to  pass  ordi- 
nances of  the  character  mentioned,  not  only 
under  the  general  welfare  clause  or  clauses 
contained  in  the  city  charter,  but  also  under 
the  clause  contained  in  subdivision  8  of  chap- 
ter 161  of  the  city  charter  which  provides  that 
the  city  council  may  regulate  certain  occupa- 
tions by  ordinance. 

Portland  v.  Schmidt,  18  Or.  17;  Pigua  v. 
Zimmerlin,  85  Ohio  St.  507;  State  v.  Freeman, 
38  N.  H.  426;  11  Am.  &  Eng.  Enc.  Law, 
p.  617;  Black,  Intoxicating  Liquors.  §  284. 

Potter*  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  the  5th  day  of  October,  1897.  the  relator 
applied  to  the  city  council  of  the  city  of  Chey- 
enne for  a  license  permittins:  him  to  open  and 
conduct  a  retail  liquor  establishment  for  the 
selling  of  spirituous,  vinous,  fermented,  and  in- 
toxicating liquors,  in  a  building  known  as 
''606  and  608  West  Eighteenth  Street,"  in  said 
city.  In  his  application  it  was  stated  that  the 
relator  had  his  United  Stales  license  for  1897, 
and  also  his  county  license  running  from  Ma^, 
1897,  to  May,  1898.  At  the  same  time  he  sub- 
mitted a  bond  in  the  amount  prescribed  by 
the  city  ordinances.  The  council,  at  a  regular 
session  of  that  body,  refused  to  grant  the  ap- 
plication, the  records  of  the  council  showing, 
in  brief,  that  the  application  was  referred  to 
the  police  committee,  who  reported  adversely 
thereon;  that  the  report  was  adopted  by  the 
council,  and  the  license  fee  which  accompan- 
ied the  application  was  ordered  returned  to  the 
applicant.  The  relator  thereupon  obtained  an 
alternative  writ  of  mandamus  from  the  dis- 
trict court.  After  the  disposition  of  some  pre- 
liminary matters  of  pleading,  an  answer  and 
reply  were  filed,  and  the  whole  case  submitted 
upon  an  agreed  statement  of  facts,  embodying 
therein  the  matters  above  stated  with  other 
facts  upon  which  it  was  agreed  the  cause 
might  be  determined .  The  district  court,  upon 
its  own  motion,  thereupon  reserved  certain 
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questions  arising  therein,  deemed  to  be  im- 
portant and  dilBcult,  for  the  decision  of  tbii^ 
court. 

The  chief  point  of  contention  is  the  right  of 
respondent  to  refuse  to  grant  the  license.'  Tbe 
questions  are  fifteen  in  number,  and  pre- 
sent some  matters  which  we  do  not  conceive  it 
necessary  to  decide  in  this  cause.  The  answer 
aUeged:  That  the  place  at  which  the  relator 
desired  to  open  and  conduct  a  saloon  under 
the  license  applied  for  had  been  for  a  long 
time  known  as  tbe  "Chicago  Saloon;"  and  it 
bad  become  a  notorious  resort  for  lewd,  dis- 
reputable, and  vicious  people;  was  conducted 
in  a  disorderly  manner,  and  so  that  constant 
surveillance  on  the  part  of  the  police  force  was 
required  in  that  part  of  the  city  where  the  sa- 
loon was  conducted,  in  order  either  to  prevent 
the  commission  of  crimes  or  violations  of  the 
city  ordinances,  or  to  arrest  parties  guilty  of 
committing  crimes  or  such  violations:  and,  in 
consequence  thereof,  the  locality  in  which  said 
saloon  was  conducted  acquire  a  reputation  of 
such  an  evil  character  that  it  was  deemed  best 
by  the  council  that  no  saloon  should  be  main- 
tained or  kept  in  that  particular  localitj. 
That,  in  pursuance  of  that  determination,  tbe 
ordinance  of  February  16.  1897,  which  will  be 
adverted  to  in  connection  with  other  ordi- 
nances of  the  city,  was  adopted.  These  par- 
ticular facts,  although  not  denied  by  the  replj. 
are  not  brought  into  the  agreed  statement  of 
facts.  Instead  thereof,  the  entire  proceedinss 
of  tbe  council  relating  to  the  matter  are  made 
a  part  of  the  statement,  together  with  the  or- 
dinances. From  them  it  appears  that  on  Ko- 
vember  34,  1896,  at  a  meeting  of  the  council, 
"the  mayor  called  the  attention  of  the  couneil 
to  the  recent  developments  in  connection  with 
a  certain  saloon  in  the  western  portion  of  tbe 
city,  known  as  "Chicago  Saloon."  Tbe  mayor 
was  of  the  opinion  that  such  resort  was  one'  of 
a  menacing  nature  to  the  city,  and  might 
sooner  or  later  create  trouble  of  a  serious  aod 
expensive  nature  to  tbe  city.  He  further  stated 
that,  in  his  opinion,  no  license  should  be 
granted  to  such  places;  and,  if  it  was  in  bis 
power,  he  would  refuse  to  issue  same,  but 
the  matter  was  in  the  power  of  the  council, 
and  he  therefore  could  do  nothing,  but  sug- 
gested that  the  council  take  some  action.  At 
that  meeting  the  council  adopted  a  resolution 
that  no  license  should  be  issued  to  any  person 
for  the  sale  of  intoxicating  liquors  at  any  place 
in  the  city  north  of  the  center  line  of  Seven- 
teenth street,  or  west  of  the  center  line  of 
Thomes  street.  On  February  2,  1897,  one 
MoUberg.  who  had  theretofore  conducted  the 
saloon  referred  to.  applied  for  a  continuation 
of  his  license.  The  matter  was  held  over  un- 
til February  16. 1897.  when,  at  his  request  be 
was  allowed  to  withdraw  his  application.  Ad 
ordinance  was.  on  that  date,  adopted,  regulat- 
ing the  subject,  for  the  particular  locality  in 
question,  in  connection  with  other  ordinances 
already  existing.  At  that  meeting,  also,  a  li- 
cense was  ordered  issued  to  one  applicant  for 
620  West  Eighteenth  street;  and  on  March  S, 
1897,  a  license  was  ordered  issued  to  another 
for  833  Bent  street;  and  licenses  were  refused  to 
two  others,  respectively,  one  of  them  desiring 
a  license  for  the  place  specified  in  relators  ap- 
plication, and  the  other  for  a  place  directly  op- 
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posite  and  in  close  proximity  thereto.  The 
two  licenses  granted  were  for  places  located 
within  the  limits  mentioned  in  the  aforesaid 
resolution,  and  in  the  ordinance  of  February 
16.  The  places  for  which  the  said  licenses 
were  refused  were  also  within  said  limits. 

The  ordinances  of  the  city  governing  the 
subject  of  liquor  licenses,  with  the  exception 
of  the  one  of  February,  1897»  were  originally 
adopted  prior  to  the  taking  effect  of  the  pres- 
ent city  charter,  and  when  the  municipal  af- 
fairs were  controlled  by  a  board  of  trustees, 
one  of  whom  was  chosen  as  president.  Such 
ordinances  were  continued  in  force  by  the 
new  charter  of  1877,  until  repealed  or  amended. 
Rev.  Stat.  p.  115,  Cheyenne  City  Charter, 
§  174.  Under  the  present  charter,  the  corpo- 
rate powers  are  exercised  by  a  mayor  and 
council,  consisting  of  nine  members, *and  the 
new  corporation  became  the  legal  successor  of 
the  city  which  existed  under  the  former  char- 
ter. §  174,  i^pra.  The  municipal  ordinances 
conceded  to  affect  the  matter  of  liquor  licenses 
are  as  follows:  "The  president  or  board  of 
trustees  are  hereby  authorized  to  grant  licenses 
for  the  sale  of  spirituous,  vinous,  fermented, 
and  intoxicating  liquors,  to  any  person  who 
shall  apply  therefor,  upon  such  person  execut- 
ing to  the  city  of  Cheyenne  a  bond,  with  at 
least  two  sureties  to  be  approved  by  the  presi- 
dent, in  the  penal  sum  of  tliree  hundred  dollars, 
conditioned  that  the  party  so  licensed  shall 
faithfully  observe  and  keep  all  ordinances 
heretofore  passed  or  to  be  passed  during  the 
period  of  such  license.  On  compliance  with 
the  foregoing  requirements,  a  license  shall  be 
issued  to  the  applicant,  which  shall  authorize 
the  person  or  piersons  therein  named  to  sell, 
barter,  give  away  and  deliver  wines  and 
liquors,  whether  vinous,  ardent,  or  fermented, 
in  quantities  less  than  one  gallon  in  the  place 
designated  in  the  application:  provided,  that 
no  license  shall  be  granted  or  issued  for  a 
less  sum  than  one  hundred  dollars  a  year,  or 
twentv-five  dollars  for  each  quarter  or  a  year, 
and  all  licenses  shall  be  issued  quarterly,  pay- 
able in  advance."  City  Ordinances,  chap.  81, 
art.  6,  §  1.  Section  4  of  the  same  article  pro- 
hibits the  sale  of  any  liquors  in  the  city  with- 
out a  license,  except  by  druggists  for  medici- 
nal, mechanical,  or  sacramental  purposes,  and 
penalties  are  imposed  for  a  violation  thereof. 
The  above  are  found  in  a  general  ordinance 
concerning  licenses  adopted  in  1870,  which 
covers  in  separate  chapters  a  number  of  occu- 
pations. The  first  chapter  thereof  regulates 
the  issuance  of  licenses  generally;  and,  in  sub- 
stance, it  is  provided  thereby  that  all  licenses 
which  may  be  issued  under  any  ordinance  of 
the  city  shall  be  subject  to  the  ordinances  and 
regulations  in  force  at  the  time  of  the  issuance 
thereof;  that  all  licenses  shall  be  issued  and 
signed  by  the  clerk,  under  the  city  seal,  pur- 
suant to  the  order  of  the  president  or  board  of 
trustees  upon  the  payment  to  the  marshal  of 
the  sum  assessed  therefor,  together  with  the 
appropriate  fees:  that  no  license  shall  be  assign- 
able or  transferable  without  permission  of  the 
president  or  board  of  trustees;  and  that,  in  all 
cases  where  it  is  not  otherwise  expressly  pro- 
vided, the  president  or  board  of  trustees  shall 
have  power  to  hear  applications  for,  and  to 
order  the  issuing  of,  licenses,  upon  the  terms 
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specified  by  the  city  ordinances.  Provision  is 
also  made  for  cancelation  or  revocation  of  a 
license  for  cause.  In  1877,  but  prior  to  the 
existence  of  the  present  charter,  another  ordi- 
nance was  adopted,  entitled  "An  Ordinance- 
Concerning  Licenses  and  Oood  Order."  Sec- 
tion 1  of  that  ordinance  requires  that  all 
licenses  for  the  sale  of  intoxicating  liquors 
shall  contain  a  stipulation  against  a  violation 
of  any  of  the  city  ordinances  relating  to  the 
sale  of  liquors,  and  for  a  cancelation  in  case 
of  such  violation  after  hearing,  and  that,  if  so 
canceled,  no  other  license  shall  issue  to  the 
same  person  or  his  agent  for  six  months  there- 
after unless  ordered  by  the  board.  Section  2 
(as  amended  in  1891)  increases  the  amount  to- 
be  paid  for  liquor  licenses  to  $80  per  quarter; 
and  §  8  requires  a  bond  in  the  sum  of  $500, 
with  certain  staled  conditions.  Section  6,  as 
amended  in  1885,  authorizes  a  cancelation  of 
license  for  certain  stated  causes.  Sections  2^ 
and  6.  as  amended,  were  adopted  during  the 
life  of  the  present  charter.  On  February  16,. 
1897,  the  following  ordinance  was  duly  passed 
and  approved:  *'That  hereafter  no  license  for 
the  sale  of  spirituous,  vinous,  fermented,  or 
intoxicating  liquors  of  any  kind  shall  be  issued 
by  anv  officer  of  the  city  of  Che^yenne  without 
special  permission  of  the  council  for  the  sale 
of  such  liquors  within  that  portion  of  the  city 
of  Cheyenne,  bounded  on  the  south  by  Seven- 
teenth street,  and  on  the  east  by  Thomes^ 
street."  The  place  named  by  relator  in  his 
application  is  located  in  the  portion  of  the  city 
covered  by  that  ordinance.  Persons  engaged 
in  selling  liquors  are  also  required  by  general 
law  to  obtain  a  county  license  therefor.  Rev. 
Stat,  title  26.  If  the  business  is  licensed  to  be 
carried  on  in  an  incorporated  town,  city,  or 
village,  the  license  money  is  collected  by  the 
collecting  officer  of  the  municipality,  although 
the  license  is  issued  by  the  county  officers. 
Rev.  Stat.  §  1488,  as  amended  by  Laws  1888„ 
chap.  44.  And  such  license  money  is  expressly 
authorized  to  be  collected  for  the  city  in  addi- 
tion to  the  licenses  issued  by  the  city.  IMd, 
It  is  made  a  penal  offense  to  sell  liquors  with- 
out a  license.  Rev.  Stat.  ^  1442,  as  amended 
by  Laws  1890-91,  chap.  23;  Rev.  Stat.  ^  1455. 
'  On  behalf  of  the  relator  it  is  contended  that, 
in  the  absence  of  a  statute  which  either  ex- 
pressly or  by  implication  gives  to  the  licensing 
authorities  a  discretion  in  the  matter  of  issuing 
licenses,  an  applicant  who  complies  with  all 
the  prescribed  conditions  is  entitled  to  his 
license;  that  no  discretion  is  vested  in  the  ciiy 
council;  and  that  the  powers  with  which  the 
council  is  clothed  must  be  exercised  by  ordi- 
nance. It  is  then  argued  that  the  relator  haa 
complied  with  the  law  and  ordinances  in  hia 
application,  and  is  entitled,  as  a  matter  of  law, 
to  the  license  applied  for.  Counsel  says  that 
the  corporate  authorities  have  adopted  ordi- 
nances, and  now  refuse  to  comply  with  them. 
His  contention  in  this  respect  seems  to  be 
based  upon  that  provision  of  the  ordinance  of 
1870,  hereinbefore  quoted,  which  says,  "On 
compliance  with  the  foregoing  requirements, 
a  license  shall  be  issued  to  the  applicant."  and 
upon  a  construction  of  the  ordinance  of  Febru- 
ary, 1897,  as  neither  adding  to  nor  modifying 
the  former  ordinances.  The  position  is  taken 
that  it  was  at  all  times  the  duty  of  the  council 
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to  order  the  iwuance  of  each  license,  but  that 
the  ordinances  on  the  subject  must  comprise  a 
general  rule  applicable  alike  to  the  cases  of  all 
applicants,  if  the  original  ordinance  should 
he  held  to  have  had  the  effect  contended  for, 
and  as  having  made  the  issuing  of  a  license 
Imperative  upon  the  council  when  an  applicant 
had  complied  with  its  conditions,  then  we  are 
not  able  to  assent  to  the  construction  which 
counsel  for  relator  places  upon  the  ordinance 
of  1897.  Its  effect  and  clear  meaning  is,  that 
as  to  all  places  within  the  specified  locality,  in 
addition  to  the  applicant's  compliance  with  the 
other  municipal  requirements,  he  roust  obtain 
the  special  permission  of  the  city  council. 
Unless  such  permission  has  been  obtaintd,  the 
applicant  has  failed  to  bring  himself  within 
the  conditions  prescribed  by  the  ordinances. 
Whether  the  ordinance  is  one  which  may  law- 
fully be  adopted  and  executed  depends  upon 
the  power  conferred  upon  the  city  by  the  char- 
ter, and  a  consideration  of  the  legality  of  such 
a  discretion  if  it  proceeds  from  legislative  au- 
thority. The  charter  invests  the  city,  in  its 
corporate  capacity,  with  authority  and  power 
to  enact  ordinances,  to  'ievy  and  collect  taxes 
on  .  .  .  dramshops,  saloons,  liquor  sellers, 
.  .  .  and  regulate  the  same  by  ordinance." 
liev.  Stat.  ^  161.  Several  other  occupations 
and  kinds  of  business  are  specifically  men- 
tioned in  the  subdivision  of  the  section  quoted 
fiom.  It  is  conceded,  and  indeed  insisted,  on 
behalf  of  relator  that  the  power  to  tax  as  given 
by  that  particular  section  includes  authority  to 
license.  The  authority  *'to  regulate  the  same 
by  ordinance"  counsel  dismisses  from  con- 
sideration, apparently  on  the  ground  that  it 
must  be  held  to  refer  only  to  the  occupation  or 
business  last  named,  m.,  ''shows,  theaters, 
and  all  kinds  of  exhibitions  for  pay.''  This 
court  did  not  take  that  view  of  it  in  the  case 
of  Cheyenne  v.  aConnell  (Wyo.)  46  Pac.  1088: 
and  we  do  not  now  conceive  such  view  to  be 
the  correct  one.  The  clear  intent  and  meaning 
of  the  provision  is  that,  as  to  all  the  occupa 
tions  and  kinds  of  business  mentioned  in  the 
subdivision,  the  city  may  enact  ordinances, 
not  only  to  tax,  but  to  regulate.  We  agree 
that  the  power  to  license  is  included  in  the 
power  to  tax  and  regulate.  Other  provisions 
of  the  charter  authorize  the  property  employed 
in  the  several  occupations  to  be  taxed  upon  an 
assessed  value  for  general  revenue  purposes, 
and  the  evident  intent  and  force  of  this  par- 
ticular provision  Is  to  permit  an  occupation 
tax,  or  to  require  a  license  for  the  privilege  of 
carrying  on  the  same,  and  to  otherwise  regu- 
late such  occupations.  The  legislature  has  not 
attempteii  to  regulate  in  any  manner  the  mat- 
ter of  municipal  licenses.  The  general  law 
concerning  county  licenses  does  not  affect  the 
power  which  has  been  conferred  upon  various 
ei'ies  and  towns  to  require  a  license  for  the 
sale  of  liquors  within  their  respective  limits. 
If  a  nuiniripal  license  is  provided  for  by  any 
municipality  in  lawful  pursuance  of  its  charter 
powers,  it  is  in  addition  to  the  county  license. 
Where  both  are  provided  for,  one  must  possess 
Ixuh  to  lawfully  sell  liquors  within  the  corpo- 
rate lK>undaries. 

It  is  now  well  and  conclusively  settled  that 
the  legislature  may  not  only  reirulate  and  re- 
st rnin  the  sale  of  intoxicants,  but  may  entirely 
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prohibit  the  same.  It  possesses  the  fullest  and 
amplest  powers  in  that  respect.  Mvgler  v. 
Kansas,  128  U.  S.  6>8,  81  L.  ed.  205;  Ez  parte 
Leey:  43  Ark.  43,  51  Am.  Rep.  550:  Black. 
Intoxicating  Liquors,  ^^  84.  87,  89.  Antbori- 
ties  might  be  multipliea,  but  the  principle  is 
now  too  well  established  to  require  further 
reference  to  them.  It  is  likewise  settled  law 
that  such  power  may  be  delegated  to  munici- 
pal corporations,  in  the  absence  of  constitu- 
tional restrictions,  to  be  operative  within  tbeir 
respective  limits;  and  this  is  true  not  with- 
standing  that  the  subject  has  already  been  pro- 
vided Tor  by  the  general  laws  of  the  sute. 
Black,  Intoxicating  Liquors,  §  217:  1  DUl. 
Mun.  Corp.  4th  ed.  §  808.  The  legislature 
may  confer  a  lawful  discretion  upon  boards 
and  officers  appointed  to  grant  liquor  license^. 
This  proposition  is  not  denied,  bat  it  is  urged 
that,  unless  such  discretion  is  conferred,  none 
exists.  We  need  not  dispute  such  coDientk>D. 
The  question,  however,  may  often  arise 
whether  the  discretion  in  any  case  exists.  It 
has  been  held  to  have  been  conferred  in  very 
many  cases  under  varying  forms  of  legislation, 
but  a  discussion  of  the  cases  at  this  time  will 
hardly  be  useful.  They  may  be  found  collated 
in  Black  on  Intoxicating  Liquors,  in  notes  to 
§$  170-172.  The  city  of  Cheyenne,  by  its 
ordinances,  has  retained  or  granted  to  the 
council  a  discretion,  at  least  in  respect  to  a 
certain  locality.  There  can  be  no  doubt  bu: 
that,  where  a  municipality  baa  legislative  au- 
thority for  such  purpose,  it  may  restrict  the 
localities  within  which  intoxicating  liquors 
may  be  sold,  and  that  the  character  of  persons 
to  whom  licenses  for  the  sale  thereof  shall  be 
issued  may  be  prescribed.  The  city  of  Chey- 
enne, in  its  corporate  capacity,  has  been  glveo 
complete  authority  to  enact  ordinances  to  reeu 
late  the  sale  of  liquors  within  its  Itmita.  Tbe 
charter  also  authorizes  the  enactment  of  ordi- 
nances to  prevent  and  remove  nuisances  (Rev. 
Stat.  ^  1(51,  subd.  7);  to  prescribe  limits  withn 
which  ''dangerous,  obnoxious,  or  offensive 
business  may  be  carried  on"  (aubdiv.  18);  lo 
restrain,  prohibit,  and  suppress  tippling  shop& 
and  other  disorderly  houses  and  all  kinds  of 
public  indecencies  (subdiv.  4),  in  addition  to 
the  power  contained  in  what  is  generally  known 
as  the  * 'general  welfare  clause. '*  Although 
it  is  not  necessary  to  resort  to  an^  other  statu- 
tory authority  than  that  contained  in  suN 
division  8.  the  above  provisions  are  referreii 
to  as  exhibiting  the  very  ample  powers  be 
stowed  upon  the  municipality  for  the  purpose 
of  maintaining  its  internal  peace  and  good  or- 
der. 

The  entire  argument  on  behalf  of  therelttor 
is  bas^Hi  upon  tbe  assumed  absence  of  a  discre- 
tion of  any  character  in  the  municipal  aulbor- 
I  itics.    The  assumption  is  erroneous.     Thelec 
I  islature  conferred  upon  the  city  tbe  power  to 
I  enact  ordinances  regulating  the  subject,  to  the 
same  extent,  possibly  short  of  entire  prohil*i 
I  tion,  as  the  legislature  itself  could  have  doce 
I  by  a  direct  and  comprehensive  statnte.    la 
,  pursuance  of  that  power,  the  city  has  ens)c:eii 
•  ordinances  which  vest  in  tbe  ooo'ncil  a  ctrtam 
i  d  iscrction  as  to  a  stated  locality.     Tbe  quesanB, 
nevertheless,  arises  whether  or  not  the  r^la* 
tions.  so  far  as  the  nature  of  the  discrHioQ  i» 
i  concerned,  are  lawful,  and  whether  such  di»- 
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■crelion  has  been  lawfully  exercised  in  the 
present  instance.  It  is  a  fundamental  princi- 
ple that  there  is  no  inherent  right  in  a  citizen, 
or  anyone,  td  sell  intoxicating  liquors  by  re- 
tail, and  that  there  Is  not  a  vested  ri^ht  in  any 
person  to  have  a  liquor  license.  Crowley  v. 
ChrUtenHen,   137  U.  8.  86,  84  L.  ed.  620;  Ex 

rrte  Levy.  48  Ark.  42,  51  Am.  Rep.  550.  "As 
is  a  business  attended  with  danger  to  the 
community,  it  may,  as  already  said,  be  entirely 
prohibited,  or  be  permitted  under  such  condi- 
tions as  will  limit  to  the  utmost  its  evils.  The 
manner  and  extent  of  regulation  rest  in  the 
discretion  of  the  governing  authority.  That 
authority  may  vest  in  such  officers  as  it  may 
deem  proper  the  power  of  passing  upon  appli- 
cations for  permission  to  carry  it  on,  and  to 
issue  licenses  for  that  purpose.  It  is  a  matter 
of  legislative  will  only."  Crowley  y.  Christen- 
sen.  187  U.  S.  86,  84  L.  ed.  620. 
•  The  precise  question  arisin?  in  the  case  at 
bar  has  engaged  the  attention  of  the  courts  in 
a  number  of  adjudicated  cases,  and  they  unite 
in  upholding  a  law  or  municipal  ordinance 
such  as  we  have  in  this  case,  and  a  reasonable 
exercise  of  the  authority  and  discretion  granted 
or  retained  thereby,  as  applied  to  the  sale  of 
intoxicating  liquors,  unless  the  regulation 
comes  in  conflict  with  some  general'law,  or 
the  discretion  is  exercised  arbitrarily  and  with- 
out any  consideration  or  reason  in  an  individ- 
ual case. 

The  city  and  county  of  San  Francisco  pos- 
sessed the  power,  under  the  Constitution,  to 
make  "all  such  local,  police,  sanitary,  and 
•other  regulations  as  are  not  in  conflict  with 
general  laws."  An  ordinance  of  that  munici- 
pality provided  that  no  liquor  license  should 
be  issued  unless  the  applicant  should  have  ob- 
tained the  consent  of  a  majority  of  the  board 
of  police  commissioners  to  carry  on  the  busi- 
ness, or.  in  case  of  the  refusal  of  such  consent, 
then,  upon  the  written  recommendation  of  not 
less  than  twelve  citizens  of  San  Francisco 
owning  real  estate  in  the  block  or  square  in 
which  the  business  is  desired  to  be  carried  on, 
J^o  material  distinction  between  that  and  the 
Cheyenne  ordinance  is  to  be  observed  upon 
principle.  Said  ordinance  came  before  the 
supreme  court  of  California  and  the  Supreme 
Court  of  the  United  States.  Ex  parte  Chris- 
tens€n,S^  Cal.  208;  Crowley  v.  Christey^mi,  137 
r.  S.  86,  84  L.  ed.  620.  The  case  of  Tick 
Wo  V.  tiopkim,  118  U.  8.  356,  30  L.  ed.  220. 
relating  to  a  laundry  ordinance,  was  relied  on 
in  each  case  to  defeat  the  liquor  ordinance. 
The  objection  made  was  that  the  license  de- 
pended upon  the  arbitrary  will  of  the  police 
board  in  the  first  instance,  and  of  the  twelve 
property  owners  in  the  second.  The  follow- 
ing was  said  in  the  opinion  in  Ex  parte  Chris- 
tensen:  "Whatever  force  this  objection  might 
have  in  reference  to  licenses  to  carry  on  the 
ordinary  avocations  of  life,  which  are  not  sup- 
posed to  have  any  injurious  tendency,  it  has 
no  force  in  the  present  casn."  And  Mr.  Jus- 
tice Field,  in  Crowley  v.  Christen  sen,  in  his 
opinion  sustaining  the  ordinance,  and  a  re- 
fusal to  grant  a  license,  distinguished  the  case 
from  Ytrk  Wo  v.  Hopkins,  118  U.  S.  856.  30 
L.  ed.  220,  by  saying:  "It  will  thus  be  seen 
that  that  case  was  essentially  different  from 
the  one  now  under  consideration;  the  ordinance 
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there  held  Invalid  vesting  uncontrolled  discre- 
tion in  the  board  of  supervisors  with  reference 
to  a  business  harmless  in  itself,  and  useful  to 
the  community,  and  the  discretion  appearing 
to  have  been  exercised  for  the  express  purpose 
of  depriving  the  petitioner  of  a  privilege  that 
was  extended  to  others.  In  the  present  case 
the  business  is  not  one  that  any  person  is  per- 
mitted to  carry  on  without  a  license,  but  one 
that  may  be  entirely  prohibited  or  subjected  to 
such  restrictions  as  the  governing  authority  of 
the  city  may  prescribe."  The  license  was  re- 
fused in  the  two  cases  just  alluded  to  for  the 
reason  that  larcenies  had  been  committed  in 
the  place  kept  by  the  applicant. 

An  ordinance  of  the  city  of  Grand  Rapids, 
Michigan,  required  every  applicant  for  a  li- 
quor license,  in  addition  to  other  conditions,  to 
obtain  the  consent  of  the  common  council. 
The  charter  authority  was  "to  enact  such  ordi- 
nances«  by-laws,  and  regulations  as  they 
deemed  desirable  ...  to  restrain  license 
and  regulate  saloons,  and  to  regulate  and  pre- 
scribe the  location  thereof."  This  is  not  essen- 
tially different  from  a  power  to  license  and 
regulate;  but,  as  has  been  seen,  Cheyenne  is 
empowered  to  prescrlt)e  limits  within  which  an 
obnoxious  or  offensive  business  may  be  carried 
on.  An  application  was  refused  on  account  of 
the  objectionable  locality;  and  the  court  de- 
clined to  require  by  mandamus  the  city  author- 
ites  to  grant  the  license.  Sherlock  v.  Stuart,  96 
Mich.  198,  21  L.  R.  A.  580.  An  objection 
made  to  the  ordinance  in  that  case  was  that 
the  regulation  should  have  been  made  by  a 
general  ordinance  fixing  districts  within  which 
saloons  may  be  kept,  and  that  the  council  did 
not  possess  the  power  to  hear  and  determine 
each  individual  case.  It  was  held  that  the  or- 
dinance was  authorized,  and  that  the  other 
conditions,  such  as  giving  a  bond,  presenting 
a  petition,  and  kindred  matters,  did  not  limii 
the  discretion,  but  prescribed  merely  a  method 
of  procedure.  The  cases  cited  in  the  dissent- 
ing opinions  in  that  case  do  not,  in  my  judg- 
ment, sustain  their  view.  Some  of  them  arose 
in  respect  to  legitimate  and  useful  avocations, 
such  as  dairies,  slaughter  houses,  and  the  like, 
and  others,  like  Amperse  v.  Kalamazoo,  59 
Mich.  78,  to  a  case  of  the  arbitrary  refusal  of 
a  village  or  town  board  to  approve  a, bond 
where  the  board  had  nothing  else  to  do  under 
state  law  concerning  licenses  but  to  approve 
the  bond,  the  license  not  being  issued  by  or 
under  authority  of  the  board. 

The  mayor  of  Chicago  refused  a  liquor  li- 
cense for  a  place  in  the  midst  of  a  dwelling- 
house  district,  and  the  appellate  court  sustained 
him,  holding  *'thata  court  should  not,  by  man- 
damus, compel  the  public  otticials  to  issue  a 
license  for  the  keeping  of  a  saloon  in  a  resi- 
dence neighborhood,  where  a  saloon  will  be  a 
nuisance."  Swift  v.  People,  Powers,  63  III. 
App.  453.  That  decision  was  rendered  not- 
withstanding the  case  of  Zanone  v.  Mound 
City,  which  will  be  referred  to. 

The  council  of  8alt  Lake  City,  Utah,  had 
power  "to  license,  regulate,  and  tax"  the  sale 
of  intoxicating  liquors.  A  municipal  ordi- 
nance required  a  petition  by  an  applicant  for 
liquor  license  to  be  presented,  in  which  the 
place  of  business  and  some  other  minor  matters 
of  fact  were  required  to  be  stated,  and  also  a 
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bond.  It  was  held  that  the  council  could,  in 
its  discretion,  refuse  a  license,  aUbough  the 
applicant  had  complied  with  the  ordinance  in 
respect  to  petition,  bond,  etc  Perry  v.  Salt 
Lake  City,  7  Utah.  148.  11  L.  R.  A.  446. 

The  legality  of  a  discretion  which  may  be 
exercised  in  each  individual  case  is  also  sus- 
tained in  many  other  cases,  but  a  citation  of 
the  following,  the  facts  of  which  more  closely 
approach  those  in  the  case  at  bar,  will  subserve 
all  useful  purposes:  Trageser  v.  Gray,  73  Md. 
250,  9  L.  R.  A.  780;  Perkins  v.  Ledbetter,  68 
Miss.  827;  Maxton  Comrs,  v.  Robeson  County 
Comrs.  107  N.  C.  885;  HilUboro  Comrs.v.  Smith, 
110  N.  C.  417;  Com.  ▼.  Moran,  148  Mass.  458. 

The  case  of  Ex  parte  Levy,  48  Ark.  43,  51 
Am.  Rep.  650,  is  also  in  point.  It  was  held  in 
that  case  that  a  law  which  would  limit  the 
number  of  dramshops,  authorizinfi:  the  selec- 
tion of  such  limited  number  in  some  manner, 
would  not  be  void  as  creating  a  monopoly  in 
the  sense  of  the  constitutional  prohibition,  but 
would  be  rather  a  police  regulation  for  the 
public  good,  in  view,  however,  of  the  consti- 
tutional inhibition  of  that  state  against  the 
granting  to  any  citizen,  or  class  of  citizens, 
privileges  or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citizens. 
The  court  held  that  the  dfscretion  of  the 
county  court  over  liquor  licenses  extended  only 
to  determine  whether  the  applicant  had  com- 
plied with  all  the  requirements  of  the  law,  and 
is  of  good  moral  character,  and  that,  upon  a 
refusal  to  grant  a  license,  the  grounds  should 
be  shown,  so  that  it  might  be  seen  whether  or 
not  the  court  had  exercised  a  sound  legal  dis- 
cretion in  the  matter.  In  that  case  the  appli- 
cation was  under  a  general  law  of  the  state, 
and  no  question  of  regulation  under  munici- 
pal charters  or  ordinances  was  involved.  It  is 
a  well- considered  case,  and  not  In  conflict  with 
our  conclusions  herein.  The  discretion  to  de- 
termine the  moral  fitness  of  the  applicant  to 
receive  a  license  was  recognized  as  a  proper 
one,  and  that  a  discrimination  between  those 
worthy  and  unworthy  of  receivina:  the  pri^l- 
e^e  was  not  unlawful.  The  question  of  loca- 
tion did  not  arise  in  the  case. 
^There  are  cases  which  announce  the  general 
doctrine  that,  where  privileges  are  granted  by 
law,  they  should  be  open  to  the  enjoyment  of 
all,  upon  the  same  terms  and  conditions.  So 
far  as  that  principle,  when  given  its  broadest 
significance,  is  held  to  forbia  a  municipal  cor- 
poration to  make  any  discrimination  between 
applicants  for  license  to  conduct  or  carry  on  a 
particular  business,  it  has  usually  been  applied 
m  the  case  of  such  industries  or  avocations 
which  are  necessary  to  the  well-being  of  the 
community  and  harmless  in  themselves,  but, 
by  reason  of  the  character  of  the  employment, 
require  municipal  regulation.  A  clear  distinc- 
tion, however,  is  generally  recognized  between 
such  occupations  and  the  business  of  selling 
intoxicating  liquors,  the  latter  being  one  which, 
in  the  exercise  of  the  police  power  of  the 
slate,  may  be  entirely  prohibited.  We  do  not 
therefore  conceive  it  either  necessary  or  desira- 
ble to  attempt  any  review  of  the  decisions  re- 
lating to  the  former  class  of  employments. 

A  case  which  has  denied  the  power  of  a 
municipality  to  refuse  a  liquor  license  to  one 
who  has  complied  with  the  procedure  and  con- 
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ditions  prescribed  by  law  is  Ex  parte  Thei^n, 
80  Fla.  529.  That  case,  however,  is  easily  djs- 
tinguishable  from  Crovfley  v.  Christensen,  and 
the  others  ia  harmony  with  it.  The  Florida 
court  referred  to  those  cases,  and,  as  a  feanire 
which  distinguished  them  from  Ex  parte  Thei- 
sen,  mentioned  the  fact  that  the  statutes  of  the 
state  contained  specific  regulations  relating  to 
the  sale  of  liquors  and  the  issuance  of  monid- 
pal  licenses  therefor,  ai^d  the  court  said:  'Our 
decision  in  the  case  at  bar  rests  upon  the  con- 
clusion that  the  grant  to  municipal  corpora- 
tions to  regulate  and  restrain  will  not  permit 
the  enactment  of  an  ordinance  under  which 
arbitrary  discrimination  may  be  made  in  re 
spect  to  matters  which  are  exclusively  under 
statutorv  control  and  regulation.  In  the  ab- 
sence or  an  express  declaration  of  intenUoD  to 
that  effect,  it  must  not  be  assumed  that  the 
legislature  proposed  by  the  grant  of  power  to 
municipal  corporations  to  regulate  and  restrain 
retail  liquor  dealing,  to  confer  upon  them  the 
power  to  contravene  and  defeat  state  policy  by 
ordinances  inconsistent  with  the  laws  of  the 
state  on  the  subject." 

The  case  of  Zanone  v.  Mound  City,  103  T± 
552,  is  cited  as  authority  against  the  validitj  ot 
the  refusal  of  the  license  to  relator  in  the  case 
at  bar.  In  that  case,  however,  the  municipal 
authorities  offered  no  sort  of  excuse,  justifica- 
tion, or  explanation  of  their  action  in  refusiof 
the  license,  but  they  rested  upon  what 
was  contended  to  be  tneir  power  of  arbitrarj 
discrimination.  The  ordinances  did  not  pro 
vide  for  the  previous  consent  of  the  board 
All  that  the  case  decides  is  that  the  corporate 
authorities  could  not  exercise  an  arbitrary  dis- 
crimination, and  could  not  refuse  a  lioeofe 
through  mere  caprice.  It  was  not  denied  bat 
that  the  city  might  limit  the  number  of  dram- 
shop keepers  to  be  licensed,  or  refuse  licenses 
to  ''persons  of  such  habits  and  character  as  ren- 
der them  unfit  persons  to  be  licensed,"  but  the 
court  says  that  the  authorities  had  not  decided 
that  the  applicant  was  an  unfit  man.  It  was 
said  as  to  limiting  the  number  of  licenses  that 
it  should  be  done  by  ordinance,  and  in  sucb  a 
way  as  to  avoid  favoritism  and  monopoly. 
Three  of  the  justices  dissented  in  that  cafe 
The  case  of  Swift  v.  People,  Powere,  63  111. 
App.  453,  was  decided  suteequently  to  that  of 
Zanone  v.  Mound  City;  and  the  appellate  coari 
evidently  did  not  consider  the  latter  case  as 
denying  the  principle  that,  for  good  reasons, 
the  authorities  of  the  city  could  refuse  a  license 
for  a  place  which  would  be  detrimental  to  the 
best  interests  of  the  municipality  and  its  citi 
zens.  As  good,  if  not  stronger  reasons,  may 
exist  for  discrimination  as  to  the  place  where 
liquor  shall  be  permitted  to  be  retailed  in  an  in 
corporated  town  as  for  such  a  discrimination  be 
tween  individuals  ba«ed  upon  personal  fitness. 

In  the  case  at  bar  the  council  has  not  refused 
the  license  through  mere  caprice,  nor  have  they 
attempted  an  exercise  of  mere  arbitrary  dis^ 
crimination.  Their  answer  to  the  alternatiTe 
writ  of  mandamus  disclosed  at  length  the  rea- 
sons for  their  action.  Two  other  applicants 
had  been  refused  who  desired  to  carry  on  the 
same  character  of  business  in  the  same  place 
or  locality.  They  did  not  discriminate  against 
the  relator  individuallr.  He  had  selected  a 
place  which  the  council  insists  would,  judging 
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from  the  paat,  endaDger  the  peace  and  good 
order  of  the  community/  While  the  pleadings 
and  statement  of  facts  are  not  very  definite  as 
to  the  comparative  location  described  with 
reference  to  the  other  business  locations  in  the 
city,  enough,  perhaps,  appears  to  indicate  that 
the  prescribed  limits  and  the  place  selected  by 
the  applicant  are  not  contiguous  to  the  busi- 
ness districts.  We  oonclude,  therefore,  that, 
under  the  charter  authority  to  enact  ordinances 
■Co  tax  and  regulate,  the  citv  possesses  the 
power  to  license  saloons  and  liquor  sellers,  to 
regulate  the  same  by  ordinance  by  prescribing 
the  locality  or  localities  in  which  such  business 
fihall  be  permitted,  and  to  provide  by  ordi- 
nance that  the  consent  of  the  council  shall  be 
obtained  before  the  issuance  of  a  license  for  the 
-sale  of  intoxicating  liquors  within  certain 
limits,  and  that  the  ordinance  of  February, 
1897,  has  that  effect,  and  that  the  same  is  valid. 
We  have  not  much,  if  any,  doubt  but  that  the 
discretion  should  be  reasonably  and  soundly 
exercised.  It  should  not  be  enforced  merely 
as  a  matter  of  caprice,  but  the  action  of  the 
council  should  appear  to  be  based  on  reasons. 
It  does  so  appear  in  the  case  at  bar. 

These  considerations  must  necessarily  dis- 
pose of  the  controversy,  and  must  result  in  a 
denial  of  the  writ  prayed  for.  It  should  per- 
haps be  mentioned  that  the   county  license. 


which  relator  held,  running  from  May, 
1897,  to  May,  1898,  did  not  permit  him  to  sell 
within  the  city,  but  was  issued  for  a  place  out- 
side of  the  municipal  limits.  He  had  applied 
for,  was  willing  and  ready  to  acquire,  but  had 
not  received,  a  license  from  the  county  author- 
ities to  operate  within  the  city. 

The  following,  in  connection  with  what  has 
been  said,  will  sufficiently  answer  such  of  the 
reserved  questions  as  are  pertinent  to  the  points 
we  have  considered,  without  returning  specific 
answers  to  individual  questions:  The  charter 
authorizes  the  city  to  enact  ordinances  regulat- 
ing the  matter  of  granting  licenses  for  the  sell- 
ing at  retail  of  intoxicating  liquors,  and,  in 
pursuance  of  that  authority,  the  ordinances 
may  vest  a  discretionary  power  in  the  council 
the  same  to  be  reasonably  exercised,  as  to  the 
place  or  places  where  such  sale,  within  the 
city,  shall  be  permitted  or  denied,  and  may 
prescribe  the  locality  or  district  within  which 
said  sales  may  be,  and  without  which  may  not 
be,  licensed,  and  that  the  council,  upon  the 
facts  and  circumstances  set  forth  in  the  agreed 
statement  of  facts,  had  authority  to  refuse  to 
issue  a  license  to  the  relator,  notwithstanding 
that  he  should  give  a  sufficient  bond  condi- 
tioned as  required  by  the  ordinances. 

Com  and  Knif^kt*  JJ.,  concur. 
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1*  A  ^gift  by  will  of  a  certain  stun  to  a 
priest  to  say  masses  for  the  testator,  being  an 
outright  gift  to  take  effeot  at  onoe.  Is  valid. 


8*  A  bequest  the  income  of  which  is  to 
be  used  to  ornament  and  keep  in  re- 
pair the  bnrial  lot  of  the  testator  is  void 
because  It  is  a  gift  in  perpetuity  for  a  private 
trust,  and  not  for  a  charitable  trust. 

8*  A  bequest  to  the  parish  priest  of  a 
certain  cburch  to  say  masses  for  the  testator 
goes  to  the  priest  who  is  in  office  when  the  will 
takes  effect. 

4.  Clauses  of  a   will  i^iTin^  specified 


NOTB.— FaHdity  of  l)equ€8ts  for  masses. 

There  is  some  conflict  of  authority  as  to  the  va- 
lidity of  a  bequest  for  masses.    It  seems  that  by 

the  weight  of  American  authority  a  bequest  of 

dollars  to  A.  B.,  requesting  him  to  say  masses  for 
the  testator^s  soul,  will  be  sustained  as  a  valid  gift. 
Id  some  cases  such  a  bequest  has  been  sustained  on 
the  ground  that  it  was  a  valid  trust,  in  others  it 
-w'as  held  valid  because  not  a  trust,  but  a  gift  to 
the  dooee.  Id  other  cases  it  has  been  sustained  as 
not  contra vening  a  statute  prohibiting  devises  to 
charitable  or  religious  societies  of  more  tban  half 
of  the  testator*8  property. 

In  addition  to  the  cases  cited  in  Festorazzi  v.  St. 
Joseph  Roman  Catholic  Church  (Ala.)  25  L.  R.  A. 
800,  note,  the  following  cases  sustain  the  validity  of 
a  bequest  or  devise  for  the  purpose  of  having 
masses  said  for  tbe  souls  of  the  testator  and  others. 
Harrison  v.  Bropht,  Hokftlsr  v.  Cix>oan, 
Sherman  v.  Baker,  Moran  v.  Moran  (Iowa)  89  L. 
IL  A.  204;  Emsley  v.  Madden,  18  Grant,  Ch.  (N.  C.) 
386;  Brennan  v.  Brenuan,  Ir.  Rep.  2  Eq.  821;  Atty. 
Gen.  V.  Delaney,  Ir.  Rep.  10  C.  L.  104;  Re  Backes,  9 
Misc.  604;  Re  Zimmerman.  22  Misc.  411;  Bradshaw  v. 
Jackman,  Ir.  L.  R.  21  Eq.  12;  Pheian  v.  Slattery,  Ir. 
40  L.  R.  A. 


L.  R.  19  Eq.  177;  Reichenbach  v.  Quln,  Ir.  L.  R.  21 
Eq.  188;  Dillon  v.  Relily,  Ir.  Rep.  10  Eq.  162. 

In  Sherman  v.  Baker  it  was  held  that  a  bequest 
to  the  parish  priest  of  A.  B.  cburch  of  $100  'to  say 
masses  for  me,"  was  evidently  not  intended  to  be  a 
trust,  as  it  was  for  the  parish  priest  himself  for  his 
own  service  in  saying  masses,  and  was  valid.  It 
was  further  held  that  the  legatee  designated  in  this 
clause  was  intended  to  be  the  parish  priest  in  olflce 
when  this  will  should  take  eifect. 

So,  in  Harruon  v.  Brophy,  a  bequest  of  a  sum 
of  money  to  a  priest  of  the  Roman  Catholic  Church 
for  the  celebration  of  mass  for  the  souls  of  the  tes- 
tator and  another  was  construed  as  a  gift  direct  to 
the  donee,  with  an  injunction  to  the  performance 
of  the  ceremonial  named,  and  was  held  not  to  be  in 
trust  for  such  purpose,  and  was  not  void  because 
Incapable  of  being  enforced  by  beneficiaries  In  be- 
ing. U  was  further  held  that  the  English  common 
law,  which  avoided  as  being  for  superstitious  uses 
bequests  for  masses,  was  not  the  law  in  Kansas. 

In  HoEFFLER  V.  Clooan  It  was  held  that  a  devise 
and  bequest  to  a  church  in  trust  to  expend  the 
proceeds  in  saying  masses  for  the  repose  of  the 
souls  of  certain  persons  was  not  void  as  a  mere  pri- 
vate trust,  but  was  a  valid  charitable  trust  aiding 
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portions  of  the  residue  are  construed  to 
refer  to  tbe  residue  mentioued  uear  the  betfin- 
DlDgoftbe  will  after  deducting  tbe  burial  ex- 
penses, and  not  to  the  residue  after  deducting  tbe 
legacies  made  in  the  interveaiog  clauses,  where 

,  the  terms  of  the  will  are  such  that  this  construc- 
tion makes  a  disposition  of  substantially  all  the 
estate,  while  the  other  construction  would  leave 
a  considerable  portion  undisposed  of.  except  by  a 
final  residuary  clause  tacked  on  to  tbe  will  on  a 
separate  slip  as  an  evident  afterthought,  to  pro- 
vide  for  a  possible  contingency. 

6.  The  children  of  certain  persons  to 
whom  a  bequest  is  made*  to  take  effect 
after  the  determination  of  a  life  estate,  are  those 
living  at  the  death  of  the  testator,  and  their  in- 
'  terests  vest  upon  bis  death  rather  than  at  the 
death  of  tbe  life  tenant. 

6*  A  widow's  election  of  dower  and  re- 
fusal to  accept  the  fsift  of  the  income 
of  certain  property  for  life  In  Ueu  thereof,  under 
a  will  which  contemplates  the  conversion  of  the 
real  estate  into  money  and  then  a  division,  will 
entitle  tbe  administrator  to  divide  tbe  balance  of 
the  estate  after  setting  off  dower,  without  wait- 
ing for  the  death  of  tbe  widow. 

(April  5, 1898.) 

BILL  for  tbe  construction  of  the  will  of 
John  Baker  deceased. 

The  facts  are  stated  in  the  opinion. 

Air.  Herbert  Almy*  for  complainant: 

The  renunciation  of  the  wife  of  the  provi- 
sions of  the  will  in  her  favor  "works  an  extin- 
guishment of  her  life  estate  and  acceleration 
of  the  rights  of  the  second  taker." 

20  Am.  &  Enjf.  Enc.  Law.  p.  897,  note; 
Earesiaffv.  Austin,  19  Beav.  591;  He  tkhulU 
(Mich.)  71  N.  W.  1079. 

All  the  legacies  down  to  the  fourteenth,  with 
the  exception  of  the  thirteenth,  vest  at  once  on 
the  death  of  the  testator,  the  time  of  payment 
onlv  being  postponed  to  the  time  when  all  the 
reaf  and  personal  estate  should  be  converted 
into  money. 

1  Jarman,  Wills,  6th  ed.  p.  811;  Chafeev. 
Maker,  17  R.  I.  741;  \yiUiam8  v.  Knight,  18 
R.  L  833. 


As  the  thirteenth  legacy  is  to  a  class,  and  i» 
not  to  take  effect  until  after  the  death  of  the 
wife,  and  as  the  gift  is  of  one  sixth  of  all  tbe 
said  residue  of  my  estate  to  one  class,  and  one 
sixth-part  of  all  of  my  said  estate  to  tbe  other 
class,  this  legacy  is  also  accelerated,  and  these 
children  take  vested  interests.  H 

Eatestaffv,  Auniin,  19  Beav.  591;  GiUeijne 
V.  Sckuman,  62  Ga.  256. 

Formerly  a  gift  to  say  masses  was  held  lobe 
void  as  against  the  general  policy  of  tbe  law. 

See  1  Jarman.  Wills,  6th  ed.  p.  199. 

But  latterly  and  in  this  country  such  be- 
quests are  upheld. 

See  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  928. 
notes. 

A  bequest  for  tbe  purpose  of  ornameotiD^ 
and  keeping  in  proper  repair  the  burial  lot  is 
void. 

Kellff  V.  Nicfiols.  17  R.  L  306. 

Mr.  James  M.  Gillraio  also  for  com 
plain  ant.  \ 

MeMTS.  David  S.  Baker,  Charles  E. 
Gorman,  and  Lewis  A.  Waterman  for 
respondents. 

Stinesst  J.,  delivered  tbe  opinion  of  tbe 
court: 

This  is  a  bill  for  the  construction  of  the  will 
of  John  Baker.  After  providing  for  bis  burial 
and  the  erection  of  a  monument,  the  testator 
al  once  goes  on  to  say  that  all  tbe  lesidue  of 
his  estate,  real  and  personal,  shall  be  converted 
into  money  and  disposed  of  according  to  the 
remaining  clauses  of  the  will.  Tbe  tenth  and 
eleventh  clauses  give  to  tbe  parish  priest  of  St. 
Patrick's  Church  at  Valley  Falls  f  100  "to  sty 
masses  for  me,"  and  $100  "the  income  of 
which  to  be  used  in  ornamenting  and  keeping 
Id  proper  repair  my  burial  lot  in  said  St. 
Patrick's  cemetery." 

The  strife  of  the  time  of  the  Reformation 
naturally  found  vent  in  statutes.  Among  tbem 
was  that  of  1  Edw.  VI.  chap.  14.  for  vesting 
in  the  Crown  property,  devoted  to  "supersti 
tion  and  errors  iu  Christian  religion,"  which 
specified  "vain  opinions  of  purgatory  and 
masses  satisfactory,  to  be  done  for  them  wbicb 


to  support  tbe  clergy  and  public  worship,  as  it  was 
presumed  tbat  tbe  masses  would  be  said  Id  public. 
It  was  further  beld  that  a  trustee  would  be  ap- 
polDtcd  by  tbe  court  if  necessary  to  prevent  tbe 
failure  tbereof. 

So,  In  Moran  v.  Moran  (Iowa)  39  L.  R.  A.  204,  it 
was  held  that  a  bequest  to  the  pastor  of  a  specified 
cburcb  "tbat  masses  may  be  said  forme,"  altbouf^b 
not  a  charity,  created  a  valid  private  trust. 

And  where  a  bequest  was  made  of  £100  to  tbe  So- 
ciety of  St.  Vincent  de  Paul;  £15  to  be  expended  in 
payinfir  for  masses  to  be  said  for  tbe  soul  of  tbe 
testator,  and  tbe  residue  to  be  converted  Into  cash 
and  paid  to  the  House  of  Providence,  it  was  beld 
tbat  the  bequest  for  masses  was  not  void  as  a  be- 
quest for  superstitious  uses.  It  was  further  beld 
tbat  the  fact  tbat  neitber  of  tbe  societies  was  a  cor- 
poration did  not  render  tbe  gifts  void,  as  gifts  to 
voluntary  charitable  associations  were  valid. 
Emeley  v.  Madden,  18  Grant,  Cb.  (N.  C.)  386. 

In  Relcbenbacb  v.  Quin,  Ir.  L.  R.  21  Eq.  138, 
where  a  testatrix  directed  her  trustees  to  sell  her 
interest  In  certain  premises  and  out  of  tbe  amount 
realized  to  apply  £100  towards  having  masses  of- 
fered up  in  public  in  Ireland  for  the  repose  of  her 
soul  and  tbe  souls  of  other  persons  mentioned,  one 
of  whom  was  then  alive  and  survived  her,  it  was 
40  L.  R.  A. 


held  without  discussion  not  to  create  a  perpetaiiy. 
and  was  not  void  for  tbat  cause. 

Jn  Dillon  V.  Reilly,  Ir.  Rep.  10  Eq.  15S,  wher*  a 
testator  directed  a  sum  to  be  invested  and  tbe  in- 
terest tbereof  to  be  paid  to  tbe  Roman  Oatbolic 
clergyman  attached  to  tbe  parish  at  tbe  time  of  his 
death,  from  time  to  time  forever  tberetrom.  upufi 
condition  tbat  "four  masses  each  montb  shall  ^ 
celebrated  for  tbe  benefit  of  my  soul  and  tbe  soais 
of  my  relatives  and  the  poor  souls  late  of  tbe  purisb 
of  St.  Peter,  Drogbeda,  now  suffering  m  punca- 
tory,"  the  bequest  was  beld  to  be  valid  for  tbe 
lives  of  tbe  clergymen  officiating  in  tbe  parish  tt 
tbe  time  of  tbe  testator's  death  and  the  aurrtvorof 
them,  and  tbat  at  tbe  death  of  such  sarvivor  ttie 
principal  invested  formed  a  part  of  tbe  residutrr 
personal  estate. 

In  Small  v.  Torley.  Ir.  L.  R.  25  Eq.  388,  it  was  Mid 
In  regard  to  Dillon  v.  Reilly,  Ir.  Rep.  10  Eq.  152. 
tbat  from  the  very  unsatisfactory  nature  of  the  re- 
port of  It,  comment  has  frequently  arisen.  "It 
cannot  be  treated  as  a  decision  tbat  in  a  case  wberv 
words  are  used  which  purport  to  tie  up  propert,'' 
beyond  legal  limits,  tbe  court  will  from  tbesce 
carve  out  a  life  estate,  bold  it  good  to  thatezteot. 
and  reject  tbe  rest.  On  tbe  contrary  it  Is  plainly  t 
i  decision  on  tbe  peculiar  words  of  a  particular  viU. 
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were  departed."  From  this  came  the  EDglisfa 
doclriDe  of  Buperstitious  uses,  and  even  dow, 
after  the  statuie  of  2  &  3  \Vm.  IV.  chap.  115, 
which  legalizes  bequests  for  the  support  of  the 
RomaD  Catholic  religion,  a  legacy  to  priests 
and  chapels  for  the  bcDefitof  their  prayers  and 
masses  is  held  to  be  void  on  account  of  the 
superstitious  purpose  attached  to  them.  West 
V.  Shuttlswarth,  2  Myl.  &  K.  684;  Heath  v. 
Chapman,  2  Drew,  417;  ReBtvndeU,  80  Beav. 
860. 

In  this  country,  where  all  forms  of  re- 
ligious belief  stand  upon  equal  legal  rights,  the 
doctrine  of  superstitious  uses  has  never  been 
recognized,  and  bequests  for  masses  are  now 
generally  admitted  to  be  legHl,  but  there  is  a 
diversity  of  opinion  as  to  their  execution.  One 
class  of  cases  holds  that  they  are  good  as 
charitable  trusts,  being  for  religious  services. 
Another  class  holds  that  they  are  private  trusts 
which  are  void  because  there  is  no  living  ben- 
eficiary to  enforce  the  trust  A  third  class 
holds  that  they  are  good  as  outright  gifts  for 
a  specified  leeal  object. 

Of  the  first  class  is  Sehouler,  Petitioner,  184 
Mass.  426,  in  which  the  court  says:  ^'Masses 
are  religious  ceremonials  or  observances  of  the 
church,  of  which  she  [the  testatrix]  was  a 
member,  and  come  within  the  religious  or 
pious  uses  which  are  upheld  as  public  chari- 
ties." In  Rhymer's  Appeal,  98  Pa.  142,  89  Am. 
Rep  786.  it  was  held  that  a  gift  for  masses  was 
a  gift  to  a  religious  use,  and  so  void  under  a 
statute  declaring  that  no  gift  In  trust  for  charit- 
able or  religious  uses  should  be  made,  except 
it  should  be  done  at  least  one  month  before  the 
testator's  death.  The  opinion  says  that  the 
mass  is  a  prominent  part  of  the  religious  service 
of  the  Catholic  Church,  and  that  the  service  is 
the  same  in  kind,  whether  it  be  designed  to 
promote  the  spiritual  welfare  of  one  or  manv. 
See  also  SeiherVe  Appeal,  18  W.  N.  C.  276; 
Seda  V.  Ruble,  75  Iowa,  429. 

Recent  examples  of  the  second  class  may  be 
found  in  Festorazzi  v.  St.  Joseph's  Catholic 
Church,  104  Ala.  827.  25  L.  R.  A.  860;  UoUand 
V.  AlcocK  108  N.  Y.  812,  and  Mellugh  v. 
McCole,  post,  724.     In  this  last  case  the  court 


held  a  gift  of  this  kind  to  be  invalid  because  its 
form  implies  a  trust,  but,  at  the  same  time,  it 
said  this:  "We  know  of  no  legal  reason  why 
any  person  of  the  Catholic  faith,  believing  in 
the  efiBcacy  of  masses,  may  not  make  a  direct 
gift  or  bequest  to  any  bishop  or  priest,  of  any 
sum  out  of  his  property  or  estate,  for  masses 
for  the  repose  of  his  soul,  or  the  souls  of  others, 
as  he  may  choose.  Such  gifts  or  bequests^ 
when  made  in  clear,  direct,  and  legal  form, 
should  be  upheld;  and  they  are  not  to  be  con- 
sidered as  Impeachable  or  invalid,  under  the 
rule  that  prevailed  in  England,  by  which  they 
were  held  void  as  gifts  to  superstitious  uses." 

The  third  class  of  cases  is  like  those  which 
this  court  referred  to  in  Williams  v.  Herrick, 
19  R.  I.  197,  relating  to  something  to  be  done 
and  ended,  such  as  erecting  a  monument  or  a 
building,  as  to  which  we  said  that  we  made  no 
question  that  a  devise  with  such  a  simple  di- 
rection would  be  good. 

The  essential  distinction  between  these 
classes  of  cases  is  not  the  legality  of  the  pur- 
pose of  the  dft,  but  the  creation  of  a  perpetu- 
ity. A  charitable  trust  may  be  in  perpetuity, 
but  a  private  trust  cannot'be.  If  a  gift  is  a 
charitable  trust,  it  will  be  good,  whenever  it  is 
to  be  executed.  If  it  is  not  a  charitable  trust 
it  will  be  good  if  it  has  the  proper  elements  of 
a  trust  and  is  to  be  executed  within  the  limit 
allowed  by  law;  or  it  will  be  good  if  it  is  au 
outright  gift  for  a  speci6ed  legal  object,  al- 
though it  may  not  have  all  the  elements  of  a 
trust,  but  may  be  only  what  has  been  called  an 
honorary  trust.— an  expression  of  a  desired 
purpose  rather  than  an  imposed  condition,  for 
present  execution,  and  not  in  perpetuity. 

This  will  presents  an  example  both  of  a  gift 
in  perpetuity  for  a  private  trust,  t.  e.  for  the 
care  of  the  testator's  burial  lot,  and  an  outright 
gift  for  masses.  The  former  is  invalid.  Kelly 
V.  Nic/iols,  17  R.  I.  306;  Williams  v.  HerHcil, 
19  R.  I.  197.  The  latter,  the  gift  for  masses, 
is  valid,  as  one  which  takes  effect  at  once,  like 
any  personal  bequest  for  a  legal  object.  It  is 
evidently  not  intended  to  be  a  trust,  as  it  is  for 
the  parish  priest  himself,  for  his  own  service 
in  saying  ma8.ses.     A  gift  to  one  for  a  mourn- 


If  we  look  to  the  terms  of  the  tiequest  we  find  no 
mention  of  the  'successors*  of  the  persoDS  takloer 
tbe  grift:  thponly  persons  named  are  'the  clergy- 
men attached  to  the  parish  of  Ht.  Peter,  Drogbeda. 
At  the  time  of  my  death.* "  And  the  court,  in  Rmall 
V.  Torley,  further  says:  "If  the  gift  was  held  to  be 
a  dedication  of  property  forever,  1  should  respect- 
fully decline  to  follow  the  decision.'* 

In  Brennan  v.  Brennan,  Ir.  Rep.  2  Eq.  321.  where 
a  bequest  was  made  in  a  will  "of  ££0  to  such  per- 
son as  shall  at  my  death  be  the  Uoman  Catholic 
priest  .  .  .  upon  the  following- trust  ...  to 
have  one  half  thereof  expended  in  procuring 
masses  to  be  celebrated  for  the  repose  of,**  and 
by  a  subsequent  will  "£20  to  the  priest  of  the 
parish  in  which  I  die.  for  masses  to  be  celebrated 
for  the  repose  of.**  and  both  wills  were  admitted  to 
probate.— it  was  held  that  the  legacies  for  masses 
in  both  wills  should  be  paid.  Tbe  court  does  not 
discuss  the  question  as  to  the  validity  of  a  devise 
for  masses. 

In  Re  Backes,  9  Misc.  S04,  where  a  will  directed 
her  executors  "to  cause  masses  to  be  read  in  a  Ger- 
man Catholic  Church  in  the  city  of  Buffalo,  for 
horself  and  her  deceased  husband,  for  any  balance 
of  cash  money  which  might  be  left  after  tbe  pay- 
ment of  her  just  debts,  doctor  bills,  and  funeral  ez- 
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penses,**  it  was  held  that  the  testator  had  the  right 
to  appropriate  a  reasonable  amount  of  her  money, 
in  offering  masses  for  the  remission  of  her  and  her 
deceased  husband *8  sins,  and  the  direction  to  her 
executor  to  have  the  masses  said  in  a  German 
Gatholio  Church  in  Buffalo  was  not  indefinite,  as 
the  deceased  could  not  have  Intended  any  other 
than  a  German  Uoman  Catholic  Church,  and  the 
direction  contained  in  the  will  for  tbe  masses  was 
valid. 

And  a  bequest  of  t)ank  stock  was  sustained  where 
it  was  made  to  J.,  provincial  of  the  Franciscan 
missionaries  of  M.  chapel  in  D..  or  to  the  pro- 
vincial of  said  missionaries  at  the  time  of  my 
death,  for  the  offering  up  of  masses  for  the  souls 
of  the  testator  and  his  late  father,  mother, 
brothers,  and  sisters,  although  it  was  held  that  J. 
could  not  be  compelled  to  apply  anything  to  the 
use  of  the  Franoiscan  order.  It  was  further  held 
that  tbe  gift  in  the  alternative  did  not  affect  its 
validity,  as  the  money  m  the  hands  of  such  pro- 
vincial would  be  bound  by  no  trust  for  the  order, 
but  would  be  simply  in  trust  for  the  celebration  of 
masses.  It  was  also  held  there  was  nothing  in  tbe 
will  making  it  compulsory  that  tbe  masses  should 
be  held  by  the  Franciscan  order.  Brads  haw  v. 
Jackman,  Ir.  L.  R.  21  £q.  12. 
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ing  ring  would  Dot  be  a  trust,  aud  this  is  the 
same  in  principle.  In  each  case  the  testator 
would  seek  a  posthumous  benefit, — a  memorial 
•of  his  personality  in  one  case,  and  a  benefit  to 
his  soul  in  the  other.  In  both  cases  the  sub- 
stance of  the  gift  would  go  to  the  legatee,  and 
one  is  not  a  trustee  for  himself.  It  is  not  pre- 
cisely like  the  gift  for  a  monument,  for  that  is 
.not  intended  to  go  to  the  legatees,  and  is  like  a 
trust,  except  that  it  lacks  a  living  beneficiary; 
but  given  a  legal  bequest,  not  personal  to  the 
legatee  or  to  his  use,  and  it  is  hard  to  see  why  it 
should  not  be  enforced  as  a  trust.  The  answer 
that  there  is  no  one  in  interest  to  have  a  stand- 
ins  in  court  is  met  by  the  rejoinder  that  an 
heir  at  law  of  the  testator  has  a  sufficient  in- 
terest to  see  that  the  will  is  carried  out.  See 
article  by  Prof.  James  B.  Ames  on  "Failure 
of  Tilden  Trust,"  5  Harvard  Law  Rev.  389. 
But.  however  this  may  be,  there  can  be  no 
doubt  that  the  bequest  in  the  tenth  clause  of 
the  will  is  good  for  the  reasons  we  have  stated. 
This  view  is  supported  by  Moran  v.  Moran 
(Iowa)  89  L.  R.  A. 204: 8eday.  HvMe,  76  Iowa. 
429;  Vanderveer  v.  McKane,  25  Abb.  N.  C. 
105;  Qilman  v.  MeArdle,  99  N.  Y.  451, 52  Am. 
Rep.  41;  Beic/ienbaefi  v,  Quin,  Ir.  L.  R.  21 
Eq.  138.  The  case  is  expressly  put  upon  the 
ground  that  no  perpetuity  is  created. 

We  are  also  of  opinion  that  the  legatee  des- 
ignated in  the  tenth  clause  was  intended  to  be 
the  parish  priest  in  office  when  the  will  should 
take  effect. 

The  second  question  is  whether  the  gifts  of 
the  residue  in  the  thirteenth  and  fourteenth 
clauses  relate  to  the  residue  mentioned  in  the 
second  clause  or  to  the  residue  after  taking  out 
the  legacies  in  the  intervening  clauses.  The 
will  is  very  crudely  drawn.  It  starts  out  with 
a  residue  after  the  burial  expenses;  then  refers 
again  to  a  residue  in  these  clauses;  and,  as 
though  these  were  not  residues  enough,  another 
residuary  clause  is  added  at  the  end  of  the  will. 
We  think  that  the  testator  must  hare  meant 
the  residue  referred  to  in  the  second  clause. 
That  was  the^net  remainder  of  his  property  to 
be  divided.    In  the  twelfth  clause  he  gives  the 


income  of  one  third  of  all  bis  "said  estate"  to 
his  wife  for  life,  and  in  the  next  clause  be  g:iTes 
two  sixths  to  the  children  of  her  brother  and 
the  children  of  Thomas  Murphy.  Bat  one 
sixth  is  described  as  a  part  "of  all  the  said  resi- 
due of  mv  estate,"  and  the  other  as  "one  sixth 
part  of  all  of  my  said  estate."  Evidently  he 
did  not  mean  to  make  a  distinction  in  these 
two  gifts.  They  just  made  up  the  one  third 
given  to  his  wife  for  life,  and  which  was  to 
pass  upon  her  death,  and  the  indiscriminate  ose 
of  the  words  "residue"  and  "estate"  show  that 
they  meant  the  same  thing.  In  clause  14  be 
givW  one  third  "of  all  the  said  residue:'*  and 
here  again  we  think  that  he  must  have  had  in 
mind  the  net  remainder  of  his  estate  which  he 
was  dividing.  This  construction  is  supported 
by  the  scheme  of  the  will.  The  final  r^dnary 
clause  has  the  phrase,  "if  any  there  should 
be;"  which  shows  that,  to  his  mind,  about  all 
of  the  property  had  been  divided,  and  it  was 
doubtful  if  any  would  remain.  By  the  terms 
of  the  will,  the  pecuniary  legacies  were  about 
one  third  of  the  value  of  his  property,  one 
third  to  his  wife  and  one  third  to  Catherine 
Baker.  This  would  dispose,  very  nearly,  of 
the  whole  estate.  If  the  sale  of  the  real  estate 
should  be  favorable  there  might  be  a  surplus 
in  the  third  devoted  to  pecuniary  legacies,  and 
so,  to  be  sure  that  nothing  should  be  left  over, 
the  final  residuary  clause  was  tacked  onto  the 
will,  on  a  separate  slip,  as  an*  evident  after- 
thought, to  provide  for  a  possible  contingencj. 
But  under  any  other  construction  there  mi^ 
have  been  a  residue;  for  if  the  residue,  in 
clauses  13  and  14  refers  to  the  remainder  after 
the  payment  of  the  pecuniary  legacies,  the 
testator  would  only  give  away  two  thirds,  and 
would  leave  one  thiid  of  that  residue  not  be> 
queathed.  Upon  this  answer  the  third  ques- 
tion becomes  immaterial. 

The  fourth  question  is  whether  the  beouests  to 
the  children  of  Thomas  Eeenan  and  of  Thomas 
Murphy  refer  to  children  living  at  the  death  of 
the  testator  or  at  the  death  of  bis  wife,  when 
the  legacies  are  payable,  after  the  determina- 
tion of  the  life  estate.    For  the  reasons  given 


So,  where  a  testator  left  to  tbe  abbot  of  M.  for 
the  time  belDff  £100  for  masses  for  the  repose  of  his 
soul  at  a  stipend  of  Se.  each,  it  was  held  to  be  a 
valid  bequest  as  beingr  immediately  payable,  tbe 
word  ''Btipeod"  being  used  as  meaning  price,  and 
not  involving  any  attempt  to  create  a  perpetuity. 
Phelan  v.  Slattery,  Ir.  L.  R.  19  Bq.  177. 

Where  a  will  contained  a  bequest  to  the  priest  of 
St.  Mary's  Church  of  Lancaster,  New  York,  of  the 
■sum  of  $600,  for  which  masses  shall  t)e  said  for  the 
repose  of  my  soul  and  that  of  my  husbaifd  and  all 
my  relatives  and  benefactors,  it  was  held  to  be 
valid  under  N.  Y,  Laws  1880,  chap.  880,  providing 
that  no  person  having  a  tau8t)and,  wife,  parent,  or 
child  shall  devise  or  k)equeath  to  any  benevolent, 
charitable,  religious,  or  missionary  society,  in  trust 
or  otherwise,  more  than  one  half  of  his  property 
after  tbe  payment  of  his  debts,  although  another 
clause  gave  $200  to  St.  Mary's  Gburoh  of  Lancaster, 
and  another  clause  gave  $200  to  the  Seminary  and 
College  of  Our  Lady  of  Angels  for  the  support  of 
students  for  the  priesthood,  as  it  was  held  that  the 
bequest  to  tbe  priest  was  not  to  tbe  church,  and 
therefore  not  more  than  one  half  of  the  estate  was 
bequeathed  to  corporations.  Be  Zimmerman,  22 
Misc.  411. 

So,  under  N.  Y.  Laws  1808,  chap.  701, 6 1,  providing 
**tfaat  no  gift,  grant,  bequest,  or  devise  to  religious, 
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educational,  obaritable,  or  benevolent  uses^  which 
sball  in  other  respects  be  valid  under  tbe  laws  of 
this  state,  shall  or  be  deemed  invalid  by  reason  of 
theindeflniteness  or  uncertainty  of  thepersoiiB  de- 
signated as  tbe  beneficiaries  thereunder  In  the  in- 
strument creating  the  same.  If  in  tbe  instrameDt 
creating  such  a  gift,  grant,  bequest,  or  devise  there 
is  a  trustee  named  to  execute  the  same,  the  lefrai 
title  to  the  lands  or  property  given,  granted^  de> 
vised,  or  bequeathed  for  such  purposes  shall  vest 
in  such  trustee.  If  no  person  be  named  as  trustee 
then  the  title  to  such  lands  or  property  shall  vest 
in  the  supreme  court,"— it  was  held  that  a  bequest 
to  the  priest  of  Bt.  Mary's  Church  of  I^noaeter. 
New  York,  of  the  sum  of  $000  for  which  mass  shall 
be  said  for,  etc.,  was  not  a  bequest  to  the  church, 
and  that  he  would  be  entitled  to  tbe  same  on  the 
performance  of  such  service,  lie  Zimmermao,  SS 
Misc.  4U. 

Where  a  testatrix  domiciled  in  Ireland  be- 
queathed  of  her  personal  estate  in  Ireland  suma  of 
money  to  Roman  Catholic  ecclesiastics  in  Irelaiid 
to  offer  up  maraes  *'for  the  repoee  of  the  soul  of  her 
brother  and  of  her  own,"  it  was  held  that  bequeatB 
were  liable  to  legacy  duty  at  the  rate  of  10  per 
cent.    Atty.  Gen.  v.  Belaney,  Ir.  Bep.  10  C.  L.  lOt. 

And  where  a  legacy  was  left  for  masses  to  be 
said  in  a  public  church  in  Ireland  ^^which  church 


1898. 


Shbbmak  y.  Baker. 
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In  Chafee  v.  Maker,  17  R.  I.  789,  and  Pond  v. 
Allen,  15  R.  I.  171,  we  think  that  the  ^ifts 
took  effect  at  the  death  of  the  testator.  They 
^ere  present  gifts,  although  postponed  in  pay- 
ment; and  as  there  was  no  uncertainty  in  the 
happening  of  the  event  upon  which  the  pay- 
ment depended,  but  only  as  to  the  time  of  hap- 
pening, the  interest  vested  upon  the  death  of 
the  testator. 

The  fifth  question  is  whether  the  refusal  of 
the  widow  to  accept  the  provisions  of  the  will 
in  lieu  of  her  dower,  and  the  setting  off  of  a 
portion  of  the  real  estate  as  her  dower,  permit 
the  administrator  to  divide  the  balance  of  the 
estate,  which  he  has  converted  into  cash, 
before  the  death  of  the  widow.  We  think 
that  there  can  be  no  doubt  that  the  adminis- 
trator has  the  right  to  pay  legacies  as  far  as  be 
can  before  the  death  of  the  widow.  The  pay- 
ment of  only  one  third  of  the  estate  was  to 
await  her  death,  and  that  because  she  was  to 
have  the  income  for  life.  This  she  has  refused 
by  applying  for  and  securing  dower.    There 


I  is  no  reason  now  to  hold  that  third  of  the  es- 
tate until  her  death.  But  the  will  contem- 
plated that  all  the  real  estate  should  be  con- 
verted into  money,  and  that  the  division  should 
then  be  made;  and,  as  all  of  the  real  estate 
cannot  now  be  sold  until  after  her  dower  in- 
terest has  terminated,  the  question  is  made 
whether  there  can  be  any  division  at  all  until 
after  her  death.  The  parties  interested  need 
not  and  ought  not  to  be  kept  out  of  what  be- 
long to  them.  A  state  of  affairs  has  come 
which  the  testator  did  not  look  for.  The  con- 
version of  the  whole  estate  cannot  take  place  at 
once.  But  that  is  no  reason  why  the  legatees 
should  not  have  as  much  of  their  legacies  as 
can  now  be  paid,  waiting  for  the  balance  until 
the  rest  of  the  estate  can  be  converted  into 
money,  according  to  the  will.  The  election 
of  the  widow  to  take  dower  has  effaced  the 
life  estate,  and  so  advanced  the  interests  in  re- 
mainder. 20  Am.  &  Eng.  Enc.  Law,  p.  897; 
Ee  Schultz  (Mich.)  71  N.  W.  1079;  Bavestaffv. 
Austin,  19  Beav.  591. 
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'^l.  A  bequest  of  a  sum  of  money » made 
in  the  will  of  a  member  of  the  Roman 
Catholic  Church  to  a  priest  of  such  church, 
for  the  celebration  of  mass  for  the  souls  of  the 
testator  and  another,  will  be  construed  as  a  fflf t 
direct  to  the  donee,  with  an  injunctioo  to  the 
performance  of  the  ceremonial*Damed,  and  not 
as  made  to  hlra  in  trust  for  such  purpose,  and 
therefore  void,  because  incapable^of  enforcement 
by  benefloiarles  in  beioff. 

8.  The  Engflish  common  law,  which 
avoided  bequests  of  the  kind  above  stated,  as 

♦Headnotes  by  Dostbr,  Ch.  J. 


belQflr  for  superstitious  uses,  never  became  a 
part  of  the  law  of  this  country;  and  the  validity 
of  the  gift  for  the  purpose  named  is  therefore 
upheld, 

(January  8, 1806.) 

ERROR  to  the  District  Court  for  Franklin 
County  to  review  a  judgment  in  favor  of 
defendant  in  a  proceeding  brought  to  contest 
the  validity  of  a  bequest.    Afflrrned. 

The  facis  are  stated  in  the  opinion. 

Mr,  John  W.  Deford»  for  plaintiff  in  er- 
ror: 

The  bequest  is  void  because  it  violates  a 
doctrine  of  the  common  law,  which  has  never 
been  modified  in  this  state  by  constitutional  or 
statutory  law,  or  judicial  decision;  and  the 
condition   and  wants  of  our  people,  and  of 


shall  be  open  to  the  public  durlDK  the  celebration 
of  each  and  every  of  said  masses,  at  which  everyone 
who  shall  so  desire  shall  be  allowed  to  be  present," 
it  was  held  to  be  subject  to  legacy  duty  under  5  & 
6  Vict.  chap.  82,  8  38,  providing  that  notbinfir  in  this 
act  shall  extend  or  be  construed  to  extend  to 
charRe  with  duty,  in  Ireland,  any  legacy  for  the 
education  and  maintenance  of  poor  children  in  Ire- 
land, or  to  be  applied  in  support  of  any  charitable 
institution  in  Ireland,  or  for  any  purpose  merely 
charitable.    Perry  v.  Tuomey,  Jr.  L,  K.  21  Eq.  480. 

But  in  other  c&oes  such  bequests  were  held  void 
on  various  trrounds  as  that  the  will  created  a  trust 
without  a  beneficiary;  that  the  trust  was  indefinite; 
that  it  was  in  contravention  of  a  statute  forbidding 
bequests  for  pious  or  charitable  uses  within  a  cer- 
tain time  prior  to  the  te8tator*6  death.  In  some 
cases  it  was  held  void  as  a  gift  to  a  superstitious 
use,  and  in  others  void  as  creating  a  perpetuity. 

In  the  following  cases  a  bequest  for  masses  was 
held  Invalid  and  void:  McHuoh  v.  McColb;  Boyle 
V.  Boyle,  Ir.  Rep.  11  Eq.  433:  Hart  v.  Brewer, 
Cro.  Eliz.  pt.  1,  p.  449;  West  v.  Shuttleworth,  2  Myl. 
A  K.  684.  4  L.  J.  Ch.  N.  S.  115;  Small  v.  Torley,  Ir. 
L.  R.  25  Eq.  388;  Morrow  v.  M'Oonville,  Ir.  L.  R.  11 
Eq.  236;  Kehoe  v.  Wilson.  Ir.  L.  R.  70  Eq.  10;  Dillon 
-v.  RelUy,  Ir.  Rep.  10  Eq.  158. 
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In  McHuOH  V.  McCoLB  it  was  held  that  a  be- 
quest of  a  certain  sum  to  a  bishop,  to  be  used 
and  applied  for  masses  for  repose  of  the  souls 
of  certain  persons  specified,  was  void  for  the  rea- 
son that  there  was  no  t)enefioiary  who  could  en- 
force the  performance  of  the  trust.  It  was  further 
held  that  a  bequest  to  a  certain  person  *'to  l)e  used 
and  applied  as  follows,  for  masses  for  the  repose 
of"  the  souls  of  certain  persons  named,  created  a 
trust  and  not  a  gift  to  the  donee,  and  was  void.  It 
was  said:  ''Had  the  tesutor  made  a  plain  direct  be- 
quest of  the  sum  in  question  to  Bishop  Messmer 
or  to  any  bishop  or  priest,  for  masses  for  the  re- 
pose of  the  souls  of  persons  named  in  his  will  in 
that  behalf,  it  would  certainly  t)e  our  duty  to  de- 
clare It  valid.**  The  court  cited  and  adopted  the 
argument  in  Festorazzi  v.  St.  Joseph^s  Catholic 
Church.  104  Ala.  327,  25  L.  R.  A.  860. 

Where  a  testator  domiciled  in  Ireland  devised 
and  bequeathed  his  property  situated  in  Ireland  to 
his  executors  upon  trust  to  apply  the  same  to 
works  of  charity  ''such  as  masses  for  the  repose  of 
my  soul  and  whatever  else  they  may  Judge  most 
charitable,"  and  died  within*  three  months  from 
the  execution  of  the  will,  it  was  held  that,  the  trust 
being  indefinite,  the  gift  totally  failed.  It  was 
further  held  that  the  glf tjrorfmasBes  was  a  pious 
46 
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every  people,  call  loudly  for  its  stringent  en- 
forcement. 

2  Kan.  Rev.  Stat.  §  7281. 

The  laws  are  made  for  the  government  of 
actions,  and  while  they  cannot  interfere  with 
mere  religious  belief  and  opinions,  they  may, 
with  practices. 

Reynolds  M.  United  States,  98  U.  S.  145,  25 
L.  ed.  244:  Mormon  Chnrch  v.  United  States, 
136  I).  S.  49,  50,  84  L.  ed.  493;  Datis  v.  Rea- 
son, 133  U.  S.  333.  38  L.  ed.  637. 

The  rules  of  the  common  law  avoiding  be 
quests  for  "superstitious  uses"  are  in  full  force 
in  Kansas.     As  to  what  these  rules  are,  see — 

1  Bacon,  Abr.  pp.  581,  582;  1  Jarman,  Wills, 
♦188,  lb9;  West  v.  Shuttletcarik,  2  Myl.  &  K. 
684. 

This  bequest  creates  a  clear  trust  in  Rev. 
James  Collins,  "for  mass"  for  certain  souls,  *if 
he  performs  her  request  well.  If  he  fails  no 
human  power  can  compel  performance."  for 
the  plain  reason  that  the  cestuis  que.  trust  are 
''disembodied  souls,"  which  cannot  complain 
of  breaches  of  trust  to  earthly  courts,  and  over 
which  such  tribunals  have  no  jurisdiction. 

Holland  v.  Alcock,  108  N.  Y.  812;  Festor- 
azzi  V.  St.  Joseph's  Catholic  Church ,  104  Ala. 
327,  26  L.  R.  A.  360. 

The  trust  is  void  for  uncertainty.  The  Rev. 
James  Collins  has,  or  had,  two  grandfathers 
and  two  grandmothers. 

How  many  masses  are  to  be  said  for  this 


money?  And  if  any  particular  number,  why 
so  many  only?  And  if  no  particular  number, 
why  any  at  all?  And  to  what  court  is  the 
trustee  to  account? 

Bristol  V.  Brist<a,  58  Conn.  242;  Htus  v. 
Murphy,  40  Wis.  276.  and  cases  cited. 

Mr,  William  H.  Clark  for  defendants 
in  error. 

Doster,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Mary  Brophy,  a  widow  lady,  was  a  meint>er 
of  the  Roman  Catholic  Church,  and  a  believer 
in  its  faith  and  doctrines.  She  was  possessed 
of  an  estate  consisting  of  personal  property 
alone.  She  died  after  having  executed  a  will 
in  which  specific  legacies  in  money  were  given 
to  her  children  and  grandchildren.  A  residu- 
ary sum  was  bequeathed  in  the  followiofi:  lan- 
guage: "I  give  and  bequeath  to  Rev.  James 
Collins,  for  mass  for  bis  grandfather's  and 
grandmother's  soul."  The  legatee  named  was 
a  priest  of  the  Roman  Catholic  Church,  and 
was  the  grandson  of  the  testatrix  and  her  de- 
ceased husband.  Tbe  validity  of  the  legacr 
made  to  him  is  denied  by  the  heirfi  of  Mary 
Brophy.  The  district  court  sustained  the  be- 
quest, and  error  is  now  prosecuted  from  its  de- 
cision. The  claims  of  error  are  that  the  wf.l 
undertakes  to  create  a  trust,  the  beneficiaries 
of  which  are  disembodied  spirits,  in  whose  fa 
vor  no  trust  can  exist;  that  the  trust,  if  other- 


use,  under  7  &  8  Vict.  obap.  97.  §  16.  charitable  do- 
nations and  bequests  act.  providing  that  no  dona- 
tion, devise,  or  bequest  for  pious  or  charitable  uses 
in  Ireland  shall  be  valid  unless  executed  three  cal- 
endar months  at  least  before  the  death  of  the  per- 
son executing  the  same.  It  was  further  held  that 
the  gift  failed,  although  the  will  did  not  say  in 
terms  that  the  trust  was  to  be  executed  and  ap- 
plied in  Ireland.  Boyle  v.  Boyle,  Ir.  Rep.  11  Eq. 
483. 

Id  Boyle  v.  Boyle.  Ir.  Rep.  11  Eq,  433,  it  was  held 
that  7  &  K  Vict.  chap.  97.  8  16,  charitable  donations 
and  bequests  act,  invalidated  under  the  prescribed 
circumstances  gifts  of  land  whether  for  charitable 
purposes  or  for  pious  purposes. 

Where  a  devise  was  made  of  two  houses  to  the 

church  wardens  of to  these  uses,  first  to  find 

an  obit  and  to  bestow  Ss.  4d.  annually  upon  an  obit 
In  the  church  of  St.  Stephens,  secondly  to  repair 
the  same  houses,  thirdly  to  bestow  the  residue  of 
the  profits  about  reparations  of  the  same  church 
of  St.  Stephens  and  to  provide  ornaments  in  the 
same  church,  conditioned  that  if  they  failed  In 
finding  the  obit  then  the  estate  should  cease  and 
the  lands  should  be  to  the  mayor  and  commonalty 
of  London,  and  that  they  should  find  that  obit  and 
repair  the  tenements  and  bestow  the  residue  of 
the  profits  upon  London  bridge,— it  was  held  that 
the  Queen  should  have  no  more  but  that  which  was 
appointed  for  the  maintenance  of  the  obit,  under 
1  Edw.  VI.  chap.  14,  providing  that  the  King  shall 
have  bequests  given  for  obits.  Hart  v.  Brewer, 
Cro.  Kliz.  pt.  1,  p.  449. 

In  West  V.  Shuttloworth,  2  Myl.  &  K.  684, 4  L.  J.  Ch. 
N.  S.  116.  where  a  testatrix  directed  several  sums 
to  be  paid  to  certain  Roman  Catholic  priests  and 
chapels,  desiring  that  they  t)e  paid  as  soon  as 
possible  after  her  decease  that  she  may  have  the 
benefit  of  their  prayers  and  masses,  and  gave  the 
residue  of  her  property  to  the  trustees  upon  trust 
to  pay  £10  each  to  the  ministers  of  certain 
specified  Roman  Catholic  chapels  tor  the  benefit  of 
their  prayers  for  the  repose  of  her  soul  and  that  of 
her  deceased  husband,  and  to  appropriate  the  re- 
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mainder  in  such  a  way  as  they  may  judge  be«t  cal- 
culated to  promote  the  Catholic  Christian  Religion 
among,  etc.,  it  was  held  that  the  gifts  to  the  pri«^t» 
and  chapels  were  void,  as  the  statute  of  Edw.  Vi. 
avoids  certain  supertitlous  gifts  previously  createc: 
and  such  statute  has  been  considered  aa  establishing 
the  illegality  of  such  gifts.  It  was  further  held  tbuc 
the  gift  of  the  residue,  and  appropriating  it  in  »ueh 
a  way  as  the  trustee  shall  Judge  best  calculated  t<> 
promote  the  knowledge  of  the  Catholic  Cbristiac 
Religion  among  the  poor  and  ignorant  inhabitants^ 
of  A—,  was  not  void. 

In  Dillon  V.  Reilly,  Ir.  Rep.  10  Eq.  152.  a  bequest 
to  the  Roman  Catholic  Primate  of  Ireland  and  hi> 
successors  forever,  upon  condition  to  oe1ebrai(> 
masses  tor  the  salvation  of  the  testator's  aoul  and 
those  of  his  relatives,  wns  held  void. 

And  a  bequest  to  A.  B.  or  other  the  clergyman 
for  the  time  being  officiating  in  the  parish  of  C.  D. 
at  the  time  of  the  testator^s  death,  and  his  succes- 
sors, of  an  annuity  payable  during  a  term  of  fifty 
years  from  the  tcstator^s  death  upon  trust  for  the 
celebration  of  masses  for  the  repose  of  the  souls  of 
the  testator  and  others,  was  void  as  being  ac  at- 
tempt to  create  a  perpetuity.  Small  v.  Torlcy,  Ir. 
L.  R.  25  Eq.  388. 

A  bequest  of  the  testator^s  property  to  his  wife 
for  life,  and  after  her  death  the  property  held  on 
999  years'  lease  to  t)e  let  and  one  moiety  to  be  given 
to  the  Roman  Catholic  clergy  of  the  L.  church  t«> 
say  masses  for  the  repose  of  his  soul  and  the  soul 
of  his  wife,  was  void,  not  being  a  charitable  gift, 
and  was  an  attempt  to  create  a  perpetuity.  Mor- 
row V.  M'Conville,  Ir.  L.  R.  11  Eq.  5236. 

So,  in  Kehoe  v.  Wilson,  Ir.  L.  R.  7  Eq.  10,  it  wa-* 
held  that  the  bequest  of  a  sum  to  the  superior  of  a 
body  of  laymen  bound  by  religious  vow«.  the 
income  to  be  applied  in  masses  for  the  benefit  ot 
the  members  of  said  order,  was  void  as  being  a 
perpetual  dedication  of  the  Income  of  the  legacy 
to  a  purpose  not  charitable.  As  to  the  validity  of 
four  other  gifts  for  masses  the  defendants  c<»n- 
sented  to  their  being  paid,  and  no  opinion  was  ex- 
pressed on  their  validity.  I.  T. 
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wise  valid,  is  Toid  for  uncertainty  in  the  cestuis 
que  trust;  and  that  the  gift  is  void,  because  re- 
pugnant to  the  ancient  common  law  against 
bequeats  for  "superstitious  uses."  Of  these  in 
their  order. 

The  will  does  not  undertake  to  create  a  trust. 
The  gift  is  absolute  to  the  person  named.  The 
language  in  which  it  is  made  is  advisory,  per- 
suasive, expressive  of  desire,  "precatory,"  as 
called  in  the  law  of  wills,  but  the  passing  of 
the  gift  is  not  conditioned  upon  the  perform- 
ance of  the  act  enjoined.  Upon  the  conscience 
of  the  donee  alone  is  laid  the  duty  of  perform- 
ing the  sacred  service  named.  The  testatrix 
might  have  made  the  gift  in  the  usual  terms. 
That  she  coupled  with  it  an  injunction  to  the 
performance  of  a  solemn  religious  ceremonial 
cannot  avoid  it.  The  case  of  Holland  v.  Al- 
cock,  10b  N.  Y.  312,  is  not  in  point  against  this 
view.  The  bequest  in  that  case  was  made  to 
trustees  eo  nomine.  It  was  not  made  direct  as 
in  this  case.  There  can  be,  of  course,  no  trus- 
tee without  a  beneficiary  in  being;  and,  inas- 
much as  in  the  case  named  there  was  no  bene- 
ficiary, there  could  be  no  trustee,  and  conse- 
quently no  trust.  Moreover,  the  case  of  Hol- 
land V.  Alcock  recognized  the  distinction  we 
draw.  The  court  in  its  opinion  says:  "If  the 
bequests  had  been  of  a  sum  of  money  to  an  in- 
corporated lloman  Catholic  church  or  churches 
duly  designated  by  the  testator,  and  authorized 
by  law  to  receive  such  bequests  for  the  purpose 
of  the  solemnization  of  masses,  a  different  ques- 
tion would  arise.  But  such  is  not  this  case." 
Since  the  decision  of  that  case,  the  subordinate 
courts  of  New  York  have  upheld  bequests  of 
the  character  of  the  one  in  question.  Howard* s 
Katate,  5  Misc.  295;  Vanderreer  v.  McKane,  26 
Abb,  N.  C.  105. 

The  fact  that  the  legacy  was  a  gift  direct, 
and  was  not  bequeathed  in  trust,  obviates  the 
necessity  of  noticing  the  objection  made  by 
counsel  for  plaintiff  in  error  that  it  is  void  for 
uncertainty  as  to  the  beneficiaries.  Neither  is 
it  void  because  repugnant  to  the  law  against 
bequests  for  "superstitious  uses."  To  properly 
interpret  the  part  of  the  will  in  question,  and 
to  determine  whether  effect  can  be  given  to  it, 
we  must  bear  in  mind  the  Catholic  Church 
doctrine  of  Purgatory.  Purgatory  is  de- 
fined by  an  authoritative  expositor  of  the 
church's  creed  to  be  "a  state  of  suffering  after 
this  life,  in  which  those  souls  are  for  a  time  de- 
tained who  depart  this  life,  after  their  deadly 
sins  have  been  remitted  as  to  the  stain  and 
guilt,  and  as  to  the  everlasting  pain  that  was 
due  to  them,  but  who  have,  on  account  of  those 
Bins,  still  some  debt  of  temporal  punishment  to 
pay;  as  also  those  souls  which  leave  this  world 
guilty  only  of  venial  sins.  In  Purgatory  these 
souls  are  purified  and  rendered  fit  to  enter  into 
Heaven,  where  nothing  defiled  enters."  Ca- 
tholic Belief  (Lambert's  Am.  ed.)  196.  Devo- 
tees of  this  church  also  believe  "that  souls  in 
Purgatory  are  relieved  by  the  sacrifice  of  the 
mass,  by  prayer,  and  pious  works  and  alms 
deeds."  Id.  202.  Scriptural  authority,  as  it 
is  recognized  by  Catholics,  though  by  others 
regarded  as  apocryphal,  exists  for  the  practice 
of  offering  prayers  for  the  dead,  and  for  con- 
tributions to  the  church  to  enable  it  to  perform 
its  oflaces  in  their  behalf.  "And,  making  a 
gathering,  he  [Judas  Maccabeus]  sent  12,000 
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drachms  of  silver  to  Jerusalem  for  sacrifice,  to 
be  offered  for  the  sins  of  the  dead.  (For,  if  he 
had  not  hoped  that  they  that  were  slain  should 
arise  again,  it  would  have  seemed  superfluous 
and  vain  to  pray  for  the  dead.)  And  because 
he  considered  that  they  who  had  fallen  asleep 
with  Godliness  had  great  grace  laid  up  for 
them.  It  is  therefore  a  holy  and  wholesome 
thought  to  pray  for  the  dead,  that  they  may 
be  loosed  from  sin."  2  Maccabees,  xii.,  43-46. 
In  the  light  of  these  beliefs,  the  act  of  Mary 
Brophy  in  making  the  bequest  is  reasonable 
and  consistent,  and  should  be  upheld  unless  it 
be  prohibited  by  force  of  some  positive  rule  of 
law. 

In  the  reigns  of  Henry  VHI.  and  Edward 
VI.  statutes  were  enacted  to  prevent  the  de- 
voting of  property  to  what  was  termed  "super- 
stitious uses."  This  was  anterior  to  the  reign 
of  James  I.,  during  which  the  common  law, 
consisting  of  the  statutes  and  legal  customs 
and  usages  then  in  force,  was  iniported  into 
the  colonies:  and  therefore,-  unless  these  stat- 
utes have  been  abrogatcfd  or  modified  by  con- 
stitutional or  statutory  law,  judicial  decisions, 
and  the  condition  and  wants  of  the  people, 
they  are  of  binding  force  in  this  state.  Gen. 
Slat.  1897,  chap.  1,  §  4.  If,  by  proper  con- 
struction, the  statutes  of  Henry  and  Edward 
prohibit  the  making  of  bequests  for  the  pur- 
poses named  in  the  will  under  consideration, 
assuming  them  to  be  parts  of  our  law,  the  gift 
in  question  must  fail.  It  is  said,  however,  that 
the  English  courts  did  not  hold  the  making  of 
such  gifts  to  be  repugnant  to  the  terms  of  these 
statutes,  but  declared  them  void  by  analogy 
to  the  prohibitions  of  the  statutes,  and  by  the 
general  policy  of  the  common  law.  1  Jarman, 
Wills,  6lh  ed.  197,  198.  Be  that  as  it  may,— 
and  for  the  purpose  of  the  question  before  us, 
it  can  make  no  difference  whether  the  prohibi- 
tion was  originally  statutory  or  otherwise, — 
we  have  no  hesitation  in  declaring  the  English 
common- law  interdiction  of  bequests  of  the 
kind  named  to  be  without  force  in  this  state. 
It  is  opposed  to  the  spirit  of  religious  tolera- 
tion which  has  always  prevailed  in  this  coun- 
try, and  which  has  found  expression  in  the 
Federal  Constitution  and  statutes,  and  in  the 
Constitution  and  statutes  of  every  state  of 
the  Union.  That  religious  intolerance  which 
infused  itself  through  parliamentary  enact- 
ments and  judicial  sentences,  and  which  pro- 
cured the  law  to  anathematize  different  creeds 
as  "superstition"  or  "heresy,"  according  as 
Catholic  or  Protestant  gained  governmental 
ascendancy,  was,  more  than  an v thing  else, 
what  our  ancestors  fled  from,  it  would  be 
strange,  indeed,  had  they  carried  to  this  coun- 
try, and  established  here,  the  very  laws  of  re- 
ligious persecution  from  which  they  sought 
to  escape.  They  brought  here  such  of  the 
common  law  as  was  adapted  to  the  condition 
and  wants  of  the  people,  and  as  was  consistent 
with  the  spirit  and  genius  of  free  political  and 
religious  institutions.  What  was  not  thus 
brought  has  since  been  made,  and  every  addi- 
tion to  the  ancient  fabric  which  bears  any  re- 
lation to  the  subject  of  religious  right  has  been 
a  cumulative  guaranty  of  religious  freedom. 
It  is  not,  however,  meant  that  religious  tolera- 
tion, as  it  now  exists,  was  from  the  beginning 
the  rule  of  practice  in  the  colonies.     What  is 
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meant  is- that  the  disabilities  of  the  English 
law  upon  the  rights  of  conscience  and  free- 
dom of  worship,  though  imposed  in  many  in- 
stances, did  not  become  established  as  a  part 
of  our  legal  polity.  The  fierce  struggle  be- 
tween ancient  bigotry  and  growing  liberality, 
though  renewed  and  continued  here,  was  not  a 
struggle  between  an  established  order  and  a 
revolutionary  and  protesting  force.  It  was 
a  struggle  to  prevent,  and  Inot  to  uproot,  a  le- 
gally authorized  ecclesiastical  system.  In  the 
sense,  therefore,  that  the  effort  of  many  of  the 
colonists  to  prescribe  articles  of  faith  and  forms 
of  worship,  though  partially  and  temporarily 
successful  in  parts  of  the  country,  finally  and 
wholly  failed,  it  may  be  said  that  the  penalties 
of  the  English  statutes  and  courts  upon  non- 
conformity of  religious  belief  and  practice 
never  became  incorporated  into  the  common 
law  of  this  country.  The  express  provisions 
of  our  constitutional  guaranties  are  to  the  con- 
trary. "Congress  shall  make  no  law  respecting 
an  establishment  of  religion  or  prohibiting  the 
free  exercise  thereof."  U.  8.  Const.  Amend, 
art.  1.  "The  right  to  worship  God  according 
to  the  dictates  of  conscience  shall  never  be  in- 
fringed ;  nor  shall  any  person  be  compelled  to 
attend  or  support  any  form  of  worship;  nor 
shall  any  control  of,  or  interference  with,  the 


rights  of  conscience  be  permitted,  nor  iny 
preference  be  given  by  law  to  any  religious 
establishment  or  mode  of  worship.  No  re- 
ligious test  or  property  qualification  shall  be 
required  for  any  office  of  public  trust,  nor  for 
any  vote  at  any  election,  nor  shall  any  person 
be  incompetent  to  testify  on  account  of  religious 
belief."  Kan.  Const.  Bill  of  Rights,  ^  7. 
Many  other  provisions  illustrative  of  the  degr^ 
of  religious  toleration  allowed  to  the  people  of 
this  country  might  be  quoted.  The  bequesi 
of  Mary  Brophy  is  valid  by  the  letter  of  many 
of  them  and  bv  the  spirit  of  them  all  We 
may  question  the  soundness  of  her  belief,  and 
may  deride  the  claim  of  efficacy  of  the  service 
she  desired  to  have  performed;  but  the  law 
has  no  care  for  contrariety  of  faiih  as  to  spirit- 
ual things,  and  will  therefore  sanction  the  be- 
quest she  has  made.  The  law  interferes  with 
no  mere  religious  opinions,  nor  with  religious 
practices,  except  such  as  tend  to  subvert  tbe 
foundation  of  public  morals  and  order.  /?^ 
?wlds  V.  United  States,  98  U.  S.  145.  25  L.  ed. 
244. 

The  judgment  of  the  court  below  is  affirmed. 

Allen,  J. ,  concurs.    Johnson,  J. ,  concurs 
with  the  result. 


WISCONSIN  SUPREME  COURT. 


James  McHUGH  et  al. 

c. 

Patrick  McCOLE,  Exr.,  etc.,   of  Owen  Mc- 

Hugh,   Deceased,  et  al. 


-WlB.. 


1.  The  doctrine  of  cy  pres  is  not  in  force 

in  Wisconsin. 
8.   A  bequest  to  the  Bishop  of  Fond  du 

Lac  to  he  used  by  him  for  the  benefit  and  be- 
hoof of  the  Protestant  Episcopal  Church  of  Fond 
du  Lac,  which  is  not  shown  to  be  a  body  corpo- 
rate or  lefral  entity,  capable  in  law  of  taklngr  or 
assertiner  any  right  in  court  to  the  fund,  but 
which  consists  of  several  organizations,  is  void 
for  uncertainty. 

3«  A  bequest  of  property  to  be  used  by 
the  Rom&n  Catholic  Bishop  of  the  diocese 
of  Green  Bay  "for  the  benefit  and  behoof  of  the 
Roman  Catholic  Church,^'  there  beioff  several 
churches  in  the  diocese,  is  void  for  uncertainty. 

4.  Conversion  of  realty  into  person- 
alty will  not  be  affected  by  a  will  if  the  provi- 
sions which  require  it  are  void,  but  the  property 
will  descend  to  the  heir  at  law  as  realty. 

6.  A  bequest  of  a  certain  sum  to  a  bish- 
op to  be  used  and  applied  for  masses 
for  the  repose  of  the  souls  of  certain  persons 
specified  is  void  for  the  reason  that  there  is  no 
beneficiary  who  may  enforce  performance  of  the 
trust. 

6.  Lang^aee  of  the  will  which  is  plain 
and  unambiguous  will  not  be  wrested  from 
its  natural  import,  as  creatlugr  an  unenforceable 
trust,  for  the  purpose  of  savingr  the  provisions 
from  condemnation. 


Note.— See  note  to  precedinir  cases. 
40  L.  R.  A. 


7.  A  trust,  and  not  an  absolute  gUfU  <<> 

the  individual  named  as  recipient  of  the  gift,  s 
effected  by  a  bequest  to  a  certain  person  **to  be 
used  and  applied  as  follows:  for  masses  for  the 
repose  of"  the  souls  of  certain  persons  named, 
etc 

8.  A  trust  will  result  to  the  donor,  be 

heirs  or  legal  representatives,  in  case  of  a  gilt 
upon  trusts  that  are  void  in  whole  or  in  part  for 
illegality,  if  the  property  is  not  otberwtoe  dis- 
posed of. 

(October  28,1897.) 

CROSS-APPEALS  from  a  judement  of  the 
Circuit  Court  for  Calumet  County  in  an 
action  brought  to  test  the  validity  of  certain 
provisions  in  the  will  of  Owen  McHugh.  de- 
ceased; the  plaintiff  appealing  from  so  mucb 
of  the  judgment  as  upheld  certain  bequests  in 
trust  for  religious  associations,  and  defendsni 
ap]3ealing  from  so  much  as  held  void  a  bequest 
in  trust  for  masses.  Bei^sed  on  plaintifi 
appeal.     Affirmed  on  defendant's  appeal. 

Statement  by  Pinney,  J. : 

This  action  was  brought  by  the  heirs  at  law 
of  one  Owen  McHugh,  deceased,  against 
Patrick  McCole.  executor  of  his  last  wiU  and 
testament;  S.  G.  Messmer,  as  bishop  of  tbe 
Roman  Catholic  diocese  of  Green  Bay:  Brid- 
get Carney,  John  O'Rourke,  and  Frank  Mc- 
Grath,  as  trustees  of  the  SL  Augustine's  Ro- 
man Catholic  Church  of  Chilton,  Calumet 
county,  Wisconsin;  C.  C.  Grafton,  as  the  Prot- 
estant Episcopal  bishop  of  Pond  du  Lac,  Wis- 
consin, and  the  Catholic  Orphan  Asvlum  at 
Green  Bay,  Wisconsin,— to  obtain  the  jude- 
ment of  the  court  as  to  the  intent,  meaning, 
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and  legal  effect  of  the  will  of  said  Owen  Mc- 
Hugh,  deceased,  and  especially  with  reference 
to  the  bequests  and  devises  contained  in  para- 
graphs 4  to  7,  inclusive:  and  to  ascertain 
whether  said  provisions  were  void,  and  whether 
the  persons  named  as  legatees  and  devisees  in 
said  paragaphs  take  anything  thereby,  or  are 
entitled  to  receive  and  take  the  several  legacies 
and  devises  provided  thereunder,  and  whether 
the  executors  of  the  deceased  are  entitled,  un- 
der and  by  the  terms  of  the  will,  to  sell  the  lands 
,  of  the  deceased,  and  out  of  the  proceeds 
thereof  to  pay  said  several  sums  to  the  per- 
sons therein  named,  as  provided  by  the  will, 
or  whether  said  property  should  aescend  or 
pass  to  the  heirs  at  law  of  the  testator  or  his 
personal  representatives  for  the  benefit  of  his 
distributees.  It  appeared  that  the  executor  re- 
fused to  bring  an  action  for  these  purposes,  or 
to  participate  therein;  that  one  of  the  heirs  at 
law,  Bridget  Carney,  refused  to  join  as  plain- 
tiff, and  was  therefore  made  a  defendant. 
The  plaintififs  assert  several  grounds  of  inva- 
lidity or  illegality  in  respect  to  the  provisions 
in  paragraphs  4  to  7  of  the  will,  inclusive.  It 
was  alleged  that  the  testator  left  personal 
property  suflBcient  to  pay  his  debts,  together 
with  his  funeral  expanses,  but  that  Patrick 
McCole,  the  executor,  applied  to  the  county 
court  of  Calumet  county  for  an  order  or  li- 
cense authorizing  and  empowering  him  to  sell 
the  real  estate  of  the  testator,  and  to  pay  the 
proceeds  over  to  the  devisees  and  legatees  men- 
tioned  in  said  will.  There  were  answers  put 
in  by  the  defendants,  raising  substantially  the 
same  issues,  in  which  it  is  conceded  that 
the  executor.  Patrick  McCole,  applied  to  the 
county  court  of  Calumet  county  for  the  pur 
pose  aforesaid,  and  insisted  upon  the  validity 
of  all  the  paragraphs  of  the  will  numbered  4 
to  7,  inclusive,  but  denied  that  the  testator  left 
personal  property  sufficient  to  pay  his  debts 
ami  the  cost  of  administration,  and,  except  as 
expressly  admitted,  denied  each  and  every  al- 
le^tion  of  the  complaint.  The  testator  be- 
queathed $1,000  to  his  daughter  Bridget  Car- 
n(\v.  $600  to  his  daughter  Hannah  Daugherty, 
and  $300  to  bis  grandson  Joseph  Daugherty: 
and  the  provisions  of  the  fourth  to  the  seventh 
paragraphs  of  the  will,  inclusive,  are  as  fol- 
lows, namely:  "(4)  I  do  give  and  bequeath 
unto  the  Protestant  Episcopal  bishop  of  Fond 
du  Lac,  in  the  state  of  Wisconsin,  the  sum  of 
$300.  no  be  used  by  him  for  the  benefit  and 
behoof  of  the  Protestant  Episcopal  Church  of 
said  diocese  of  Fond  du  Lac,  Wisconsin.'  (5) 
I  do  give  and  bequeath  unto  the  Roman  Catho- 
lic bishop  of  the  diocese  of  Green  Bay,  Wis- 
consin, the  sum  of  $4,150,  the  said  sum  'to  be 
used  and  applied  as  follows:  For  masses  for 
the  repose  of  my  soul,  $2,000;  for  masses  for 
the  repose  of  the  soul  of  my  deceased  wife, 
Mary  McHugh,  the  sum  of  $1,000;  for  the  re- 
pose of  the  soul  of  my  deceased  son  John  Mc- 
Hugh,  $500;  for  the  repose  of  the  soul  of  my 
deceased  daughter,  Katie  McHugh,  the  sum 
of  $100;  for  masses  for  the  repose  of  the  souls 
of  my  father  and  mother,  Owen  and  Hannah 
McHugh,  $50;  for  the  Catholic  Orphan  Asy- 
lum at  Green  Bay,  Wisconsin,  the  sum  of 
$500/  (6)  I  do  give  and  bequeath  unto  the 
trustees  of  the  Roman  Catholic  Church  at 
Chilton,  Calumet  county,  Wisconsin,  to  wit, 
40  L.  R.  A. 


St.  Augustine  Church,  to  be  used  for  the  bene- 
fit of  said  church,  and  in  repairing  the  same, 
the  sum  of  $500.  (7)  I  do  give,  grant,  be- 
queath, and  devise  all  the  res^  residue,  and 
remainder  of  my  estate,  real  or  personal,  'to 
the  Roman  Catholic  bishop  of  Green  Bay, 
Wisconsin,  to  be  by  him  used  for  the  benefit 
and  behoof  of  the  Roman  Catholic  Church.'" 
Upon  trial  by  the  court  it  was  found  that  the 
testator  made  his  will  with  the  provisions 
stated,  and  that  it  had  been  admitted  to  pro- 
bate; that  the  defendant  C.  C.  Grafton  is  the 
Protestant  Episcopal  bishop  of  Fond  du  Lac, 
in  the  state  of  Wisconsin;  that  S.  G.  Messmer 
is  the  Roman  Catholic  bishop  of  the  diocese  of 
Green  Bay,  Wisconsin,  which  said  diocese  in- 
cludes the  county  of  Calumet;  that  St.  Jo- 
seph's Orphan  Asylum  of  Green  Bay  is  and 
was  duly  incorporated  under  the  laws  of  the 
state  of  Wisconsin  at  the  time  of  the  making 
and  publishing  of  said  will,  and  was  and  is 
the  only  Catholic  orphan  asylum  in  said  city; 
that  the  Roman  Catholic  bishop,  the  vicar 
general  of  the  diocese  of  Green  Bay,  the  pas- 
tor of  the  congregation  of  St.  Augustine,  to- 
gether with  John  O'Rourke  and  Frank  Mc- 
Grath.  are  the  trustees  of  St.  Augustine's 
Church.  Roman  Catholic  Church  of  Chilton. 
The  court,  as  conclusions  of  law,  affirmed  the 
validity  of  all  the  provisions  of  the  will  except 
the  sixth  paragraph  and  so  much  of  the  fifth 
paragraph  as  disposes  of  $8,650,  to  be  used  and 
applied  for  masses  for  the  repose  of  the  souls 
of  the  persons  therein  named,  and  judgment 
was  rendered  accordingly.  The  plaintiffs  ap- 
pealed from  that  part  of  the  judgment  uphold- 
ing the  bequest  to  the  Protestant  Episcopal 
bishop  of  Fond  du  Lac  of  $800,  and  the  pro- 
visions sustaining  the  seventh  or  residuary 
clause  of  the  will,  and  ordering  and  adjudging 
the  rest,  residue,  and  remainder  of  the  testa- 
tor's estate  to  be  assigned  to  S.  G.  Messmer, 
the  Roman  Catholic  bishop  of  the  diocese  of 
Green  Bay,  **for  the  benefit  and  behoof  of  the 
Roman  Catholic  Church  of  his  diocese." 
There  was  a  cross-appeal  by  the  defendant 
Patrick  McCole,  the  executor  of  the  testator, 
from  so  much  of  the  judgment  as  declared  that 
part  of  the  fifth  paragraph  of  the  will  be- 
queathing $8,650,  "to  be  used  and  applied  for 
masses"  as  therein  specified,  void  for  indefl- 
niteness  and  uncertainty,  and  from  the  failure 
of  the  court  to  render  judgment  in  accordance 
with  said  bequest. 


Messrs.  J.  E.  McMullen  and  L*  J.  Nash 

for  plaintiffs. 

Messrs.  Wigman  A  Martin,  for  defend- 
ants: 

Tht  first  essential  inquiry  is  of  the  testator's 
intent,  and,  when  this  is  ascertained,  if  it  con- 
travenes no  law,  it  must  be  given  effect. 

Dodge  v.  Willinms,  46  Wis.  70;  Cassoday, 
Wills.  §§  594-640. 

The  Catholic  who  gives  money  for  masses 
trusts  implicitly  to  the  honor  and  conscience 
of  the  celebrant  or  donee,  and  to  the  rules  and 
doctrine  of  the  church,  that  his  wishes  shall  be 
observed. 

The  testator  does  not  use  the  term  "trust," 
or  "give  in  trust."  He  indicates  no  purpose 
to  create  a  trust. 
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No  trust  is  here  created,  and  the  bequest  is 
valid. 

liuppel  V.  Schlegel,  55  Hun,  188:  Vanderreer  v. 
McKajie,  25  Abb.  N.  C.  105;  Batcard's  Estate, 
6  Misc.  295;  >Wrt  v.  Uuble,  75  Iowa.  429;  Be 
BackeSf  9  Misc.  504;  Be  Hagenmeper,  12  Abb. 
N.  C.  432:  3  Am.  &  Eng.  Enc.  Law,  p.  131, 
note 4;  Elmsley  v.  Madden,  18  Grant, Ch.  (U.  C.) 
386;  Charitable  Donation  &  Bequest  Comrs.  v.  I 
Watah,  7  Ir.  Eq.  Rep.  34;  Atty  Gen.  v.  Ball, 
(1896)  2  I.  R.  291 ;  Bead  v.  Hodnens,  7  Ir.  Eq. 
Rep.  17;  SeiberVa  Appeal,  18  W.  N.  C.  27«; 
Kehoe  V.  Kehoe,  Chicago  Legal  News,  May  12. 
1883. 

The  right  of  a  person  to  devote  his  property 
to  any  purpose  which  he  believes  to  be  a  re- 
ligious purpose  is  just  as  necessary  to  the  re- 
ligious liberty  guaranteed  bv  the  Constitution 
as  is  the  right  to  believe  and  worship  accord- 
ing to  the  dictates  of  one's  own  conscience. 

The  court  should  put  itself  In  the  position  of 
the  testator  at  the  time  he  made  the  will,  in 
OFder  that  it  may  determine,  in  the  light  of  all 
the  surrounding  circumstances,  his  intent. 

Lee  V.  :>im]mn,  134  U.  S.  572.  33  L.  ed. 
1038;  Colton  v.  Cotton,  127  U.  S.  300.  32  L.  ed. 
138;  Btim  v.  Sinyler,  114  Mass.  56. 

Whether  or  not  the  sacrifice  of  the  mass  is 
ever  offered  for  deceased,  or  other  designed 
person,  living  or  dead,  is  within  the  sole  know!  • 
edge  of  the  celebrant. 

If,  then,  upon  inquiry  to  determine  whether 
or  not  this  service  has  been  performed,  the 
question  is  dependent  in  its  ultimate  upon  the 
honor  and  integrity  of  the  celebiant,  why  im- 
pute to  testator  an  intent  to  create  a  trust,  a 
purpose  to  invoke  the  aid  of  a  court,  where 
its  service  would  be  nugatory  and  its  aid 
futile  ? 

Seda  V.  Buble,  75  Iowa,  429;  ScJwuler^  Pe- 
titioner, 184  Ma.ss.  426. 

The  right  of  the  testator  to  make  an  abso- 
lute gift  or  donation  to  some  designated  priest 
or  bishop  of  his  church,  coupled  with  the  di- 
rection that  masses  be  said  for  his  soul,  cannot 
be  denied.  Such  purpose  and  intent  is  law- 
ful. Why  should  not  the  testator  be  ciedited 
with  the  lawful  rather  than  the  unlawful  in- 
tent? 

Foose  V.  Whitmore,  82  N.  Y.  405,  37  Am. 
Rep.  572:  Jarman,  Wills,  p.  686. 

It  was  competent  to  prove  the  nature  of  the 
diocesan  organization,  the  relation  of  the  bishop 
to  this  organization;  how  the  property  of  the 
diocese,  real  and  personal,  is  held,  and  what 
are  diocesan  purposes  for  which  such  property 
may  be  used,  as  well  that  this  bequest  was  in- 
tended for  the  use  of  the  Roman  Catholic 
Church  of  the  diocese  of  Green  Bay. 

And  the  decrees,  rules,  canons,  etc.,  of  the 
church  are  admissible  in  evidence,  so  far  as 
might  l)e  necessary,  to  establish  the  facts. 

Fadne.ss  v.  Braunborg,  73  Wis.  257;  Betas  v. 
Voabvrg,  59  W^is.  5:^2;  Mnnnix  v.  Piircell,  46 
Ohio  St.  102,  2  L.  R,  A.  753;  Watson  v.  Jones, 
13  Wall.  723.  20  L.  ed.  674. 

The  testator's  will  is,  alike,  simple  and  cer- 
tain in  its  provisions,  and  his  intent  ascer- 
tained, must  be  given  effect  where  it  contra- 
venes no  law. 

I)odf/<>  V.  Wi'lh'fitns,  40  Wis.  70;  Cassodav, 
WMlls,'^ji  594-640;  Lee  v.  Simpson,  134  U.  S. 
40  L.  R.  A. 


572,  38  n.  ed.  1038;  Colian  v.  Colton,  127  U.  S. 
300,  82  L.  ed.  188. 

The  will  must  be  construed  as  one  relatiag 
to  personal  property. 

Chandler's  Appeal,  84  Wis.  505;  Dodg^  v. 
Williams,  46  Wis.  70;  Goulds,  Taylor  Orj-.han 
Asylum,  46  Wis.  106:  Seolt  v.  West,  63  Wis. 
559;  Webster  v.  Morris,  66  Wis.  366,  57  Am. 
Rep.  278:  Ford  v.  Ford,  70  Wis.  19;  Cruirleg 
V.  BicJcs,  72  Wis.  539;  Cassoday,  Wills,  §$  639, 
660. 

The  bishop  in  the  case  is  trustee,  ejt  officio, 
of  diocesan  property. 

Sanborn  &Berryman.  Anno.  Stat.  ^2001  ih\ 
and  subdiv.  9  (a);  Beiss  v.  Vosburg,  59  Wi*. 
532;  Mannix  v.  Purcell,  41  Ohio  St.  102,  2  L. 
R.  A.  753;  Be  Ftrnt  Presby.  !<oc.  106  N.  Y. 
251. 

There  is  no  limitation  of  the  use  and  no  trust 
fastened  upon  any  property  carried  by  tbe 
residuary  clause,  other  or  different  from  the 
limitation  and  trust  attached  to  any  other 
property  now  held  or  which  may  be  hereafter 
held  by  the  bishop,  for  the  benefit  and  l)f  ho<jf 
of  the  church  of  his  diocese.  This  is  ote 
founded  solely  upon  the  character  of  the  ddnt-e. 

Beacer  v.  Bearer,  117  N.  Y.  421,  6  L.  R.  A. 
403.  • 

It  was  competent  to  prove  that  the  testator 
intended  tbe  Roman  Catholic  Church  of  ibe 
diocese  of  Green  Bay. 

Webster  v.  Morris,  66  Wis.  366,  57  Am.  Rep. 
278;  Cassoday.  Wills,  ij  612. 

This  faet  appearing,  tbe  will  should  be  read 
as  if  the  words,  "of  the  diocese  of  Green  Bay" 
or  *'of  hi»  diocese"  were  found  in  the  will. 

Baker  v.  McLeod,  79  Wis.  534. 

A  voluntary  association,  religious  or  secular, 
may  take  hold  and  enjoy  property,  through  i:? 
proper  officers  or  trustees,  and'  a  court  of 
equity  will  take  cognizance  of,  and  pnneo:. 
the  property  rights  of  such  association,  agaiast 
any  breach  of  trust  on  the  part  of  its  ofliwr? 
or  trustees. 

Fadness  v.  Brattnborg,  73  Wis.  257:  BeiMT. 
Vosburg,  59  Wis.  532;  Mannix  v.  Purcdi  46 
Ohio  St.  102,  2  L.  R  A.  753;  Watson  \.J'>h>^K 
13  Wall.  723.  20  L.  ed.  674;  Bro^rn  v.  S(o*ri>l. 
74  Mich.  269.  3L.  R.  A.  430;  Lafondr.  Dtm^, 
81  N.  Y.  507. 

Lapsed  and  void  legacies  and  devises  go  to 
the  residuary  legatee. 

1  Jarman,  Wills,  p.  635;  Hawkins,  Wilis. 
p.  44;  Sanborn  &  Berry  man.  Anno  J?iat. 
§  2279;  Smith  v.  Curtis,  29  N.  J.  L.  34:>, 
Prescott  V.  Presrott,  7  Met.  141;  Patter»*u  v. 
Sirallow,  44  Pa.  487:  Stehman  v.  Stehyntih, 
1  Watts,  475;  Bayard  v.  Atkins,  10  Pa  1^: 
Drew  V.  Wakefidd,  54  Me.  291;  Brioham  v. 
Shattuck,  10  Pick.  806:  Bayden  v.  Siou5hi"n, 
5  Pick.  528;  Thayer  v.  Wellington,  9  Allen.  '^'<\ 
85  Am.  Dec.  753;  Youngs  v.  Youngs,  45  N.  V. 
254;  Cruikshank  v.  Borne  of  the  F7iendU*$.  113 
N.  Y.  337,  4  L  R.  A.  140;  Be  Pierce,  56  Wis 
560;  Scott  V.  West,  63  Wis.  570;  3>w«<i«  t. 
Waterman,  63  Wis.  616,  53  Am.  Rep.  3!0; 
Biles  Y.  Atlee,  90  Wis.  72. 

Pinney,  J.,  delivered  the  opinion  of  th« 

court: 

The  record  does  not  disclose  how  much  of 
the  testator's  estate  consisted  of  realty,  or  how 
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much  of  personal  property.     It  may  be  fairly 
assumed  from  the  seventh  or  residuary  clause 
of  the  will,  disposing  of  *'all  the  rest,  residue, 
aud  remainder  of  the  testator's  estate,  real  or 
personal,"  to  the  Roman   Catholic  bishop  of 
Green  Bay,  Wis.,  '*to  be  by  him  used  for  the 
benefit  and   behoof  of  the  Roman  Catholic 
Church."  that  the  testator  owned  both  real  and 
persoital  estate,  and  that  it  was  understood 
that  there  might  be  a  residue  or  remainder  of 
either  real  or  personal  estate  not  required  for 
the  payment  of  the  legacies  specified  in  the 
will.     The  will  contemplates,  as  to  the  legacies 
therein  named,  that  it  should  be  executed  in 
personalty  exclusively,  and  that  any  residue 
of  real  estate  which  it  might  not  be  necessary 
to  sell  in  order  to  pay  said  legacies  should  pass 
under  the  residuary  clause  in  the  will.     It  was 
plainly  the  intent  of  the  testator  that,  for  the 
purpose  of  satisfying  said  legacies,  his  executor 
should  convert,  if  need  be,  all  his  real  estate 
into  money.     If  the  said  provisions  of  the  will 
are  valid,  the  doctrine  of  equitable  conversion 
would  apply  to  the  extent  that  the  provisions 
of  said  will  may  be  valid;  and  the  court  would 
-deal  with  the  estate  as  personalty.     Dodge  v, 
Williams,  46  Wis.  97,  and  104;  Webster  v.  Mor- 
Tis,  66  Wis.  399.  57  Am.  Rep.  ^78.     It  will  be 
seen  upon  an  examination  of  the  record  that 
if  a  residue  of  realty  remained  unsold,  the  sale 
of  which  was  not  necessary  for  the  payment 
of  such  bequests,  the  validity  of  the  will  as  a 
<ievise  of  such  realty  will  be  determined  by 
principles  involved  in  the  determination  of  the 
validity  of  the  bequests  above  stated.    All  the 
contested  provisions  of  the  will  are  essentially 
trust  provisions,   and   appear  to   be  void  for 
uncertainty,    and   wholly  incapable  of  being 
executed  by  a  court  of  equity  by  virtue  of  its 
judicial  jurisdiction  over  private  trusts.     Un- 
less they  can  be  so  executed,  they  must  neces- 
sarily fail;  for  it  is  settled  that  the  doctrine  of 
<iy  pris,  as  it  existed  in  England,  and  as  it  has 
been   applied  in  some  of  the    states  of    the 
American  Union  (whereby  trust  provisions  are 
administered  and  executed  as  near  to  the  pre 
sumed  intention  of  the  donor  or  founder  as 
ru«y  be),  is  not  recognized  or  acted  upon  by 
the  courts  of  this  state  as  a  part  of  the  judicial 
power  of  the  state.     The  doctrine  rests  upon 
a  prerogative  or  sovereign  power,  is  not  strictly 
judicial  in   Its  nature,  and  consequently  the 
courts  of  the  slate  cannot  exercise  it.     Fuller's 
Will,  75  Wis.  485;  IMas  v.  Murphey,  40  Wis. 
276;  Ruth  v.  Oberbrunner,  40  Wis.  238.     We 
are  of  opinion   that   the  trust  provisions  in 
question  are  void  for  uncertainty,  in  that  no 
certain  and  competent  beneficiaries  are  named 
who  may  come  into  a  court,  and  claim  and 
establish  their  right  to  the  fund  and  to  the 
execution  of  the   trusts  of  the  will;   and  no 
method  has  been  prescribed  or  pointed  out  for 
the  administration  of  the  several  funds  or  their 
application  to  the  purposes  of  the  supposed 
trusts.     The  testator  has  not  fully  defined  his 
trust  purposes,  but  has  left  them  so  indefinite 
that  it  is  impossible  for  the  court,  in  the  exer- 
cise of  its  judicial   functions,   to  administer 
them  after  the  manner  of  private  trusts,  with- 
out, in  substance,  making  a  new  will  for  the. 
te<;tator,  or,  at  least,  new  and   effective  provi- 
sions to  carrv  his    supposed    intentions  into 
effect.     Fuller's  Will,  75  Wis.  435.     In  order 
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that  these  trusts  shall  be  sustained,  they  must 
be  of  such  a  clear  and  definite  nature  that  the 
court  can  deal  with  them  in  the  exercise  of  its 
ordinary  judicial  functions,  and  render  them 
effective.  Webster  v.  Morris,  66  Wis.  866.  57 
Am.  Rep.  278;  Heiss  v.  Murphey,  40  Wis.  276; 
Hojfen's  Estate,  70  Wis.  522,  The  position 
that  the  disputed  trust  provisions  of  this  will 
are  hopelessly  indefinite  and  uncertain,  for  the 
reasons  stated,  is  supported  by  very  many  re- 
cent and  well-considered  ca^es,  and  by  argu- 
ments which  we  are  compelled  to  regard  as 
unanswerable.  It  was  conceded  by  the  learned 
counsel  for  the  party  seeking  to  maintain  these 
several  disputed  provisions  that,  regarded  as 
trusts,  they  must  necessarily  fail.  That  they 
are  trust  provisions,  imposing  active  duties 
upon  the  trustee,  does  not,  we  think,  upon  a 
consideration  of  their  terms,  admit  of  doubt 
or  question. 

1.  The  bequest  of  $300  to  the  bishop  of  Fond 
du  Lac,  Wisconsin,  is  "to  be  used  by  him  for 
the  benefit  and  behoof  of  the  Protestant  Epis- 
copal Church  of  Fond  du  Lac,  Wisconsin." 
The  Protestant  Episcopal  Church  of  the  dio- 
cese of  Fond  du  Lac  is  not,  so  far  as  we  are 
advised,  a  body  corporate  or  legal  entity,  ca- 
pable in  law  of  taking,  claiming,  or  asserting 
any  right  in  court  to  this  fund,  and  could  not, 
as  against  the  personal  representatives  and  dis- 
tributees of  the  testator  or  donor,  apply  for 
and  have  it  paid  over.  It  consists,  as  we  un- 
derstand, of  several  churches  or  organizations, 
and  there  has  been  no  selection  or  provision  as 
to  which  of  said  churches,  or  what  members 
of  either  of  them,  are  to  take  or  participate  in 
the  donor's  bounty,  or  to  what  extent,  nor  has 
there  been  authority  conferred  on  anyone  to 
make  such  selection.  In  the  absence  of  such 
provision,  the  court  will  be  powerless  to  make 
any  such  selection  without  any  plan  or  scheme, 
cy  pris,  for  the  distribution  of  the  funds. 

2.  The  seventh  or  residuary  clause  of  the 
will  is  of  like  character,  and  subject  to  similar 
infirmities.  The  pro|>erty  to  be  affected  by 
this  provision  is  "to  be  used"  by  the  Roman 
Catholic  bishop  of  the  diocese  of  Green  Bay, 
"for  the  benefit  and  behoof  of  the  Roman 
Catholic  Church."  What  church  or  body  is 
thus  designated  or  intended?  Is  it  the  Roman 
Catholic  Church  in  any  particular  city,  state, 
or  diocese?  Certainly,  no  such  church  is  spec- 
ified. Or  does  this  designation  include  the 
Roman  Catholic  Church  throughout  the  entire 
world?  The  difl3culty--indeed,  the  utter  im- 
possibility—of dealing  with  and  executing  this 
provision  as  a  valid  trust  is,  we  think,  obvious 
and  insuperable;  and,  within  the  authorities, 
this  clause  of  the  will  must  be  regarded,  for 
these  reasons,  as  void  and  inoperative  for  any 
purpose,  and  utterly  ineffective  to  pass  any  in- 
terest or  estate  whatever  to  the  bishop  of  the 
Roman  Catholic  Church  of  the  diocese  of 
Green  Bay.  Manifestly,  he  could  not  take  or 
derive  thereunder  any  trust  estate  or  interest 
which  a  court  of  equity  could  execute,  pro- 
tect, or  enforce,  for  want  of  certain,  compe- 
tent, and  definite  beneficiaries  of  the  trust.  It 
is  evident  that  no  one  of  these  trust  provisions 
affecting  the  testator's  real  estate  can  be  sus- 
tained under  the  statute  in  relation  to  uses  and 
trusts.  No  one  of  them  is  for  any  one  of  the 
purposes  specified  in  ^  2081,  Rev.  Stat.  [San- 
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born  A'^B."  Anno.  Stat.],  for  which  express 
trusts  in  real  estate  may  be  created:  and  neither 
of  them  is  so  framed  that  it  can  be  sustained 
as  being  "for  the  beneficial  interests  of  any 
person  or  persons,  when  such  trust  is  folly  ex- 
pressed and  clearly  defined  upon  the  face  of 
the  instrument  creating  il."  Whatever  resi- 
due, therefore,  of  real  estate,  may  remain  after 
satisfying  the  valid  bequests  of  the  will,  is  un- 
disposed of  by  it,  and  must  go  to  the  heirs-at- 
law  of  the  testator.  Failing  the  bequests  in 
the  fifth  and  seventh  clauses  in  the  will,  the 
purpose  of  the  conversion  of  real  estate  into 
personalty  ceases,  except  as  to  the  valid  be- 
quests. The  case  in  this  respect  falls  within 
the  general  principle  that  a  power  of  sale,  how- 
ever peremptory  in  form,  does  not  operate  as 
a  conversion  in  aid  of  a  particular  purpose  of 
the  testator  where  the  testator's  plan  or  pur- 
pose fails  by  reason  of  illegality,  lapse,  or  other 
cause.  In  such  event  an  intention  to  convert 
realty  into  personalty  will  not  be  implied,  and 
the  property  retains  its  original  character,  and 
goes  to  the  heir  or  next  of  kin  as  real  or  person- 
al estate,  as  the  case  may  be.  Bead  v.  Will- 
iams, 125  N.  y.  571. 

The  bequest  for  the  Catholic  Orphan  Asylum 
at  Green  Bay.  Wisconsin,  an  incorporated  body, 
was  sustained,  and  is  not  in  question  on  these 
appeals.  That  part  of  the  judgment  adjudg- 
ing the  bequest  in  the  sixth  clause  of  the  will 
of  $500,  to  the  trustees  of  the  Roman  Catholic 
Church  at  Chilton,  Calumet  county,  lo  wit, 
St.  Augustine  Church  (to  be  used  for  the  ben- 
efit of  said  church,  and  in  repairing  the  same), 
void,  does  not  appear  to  have  been  appealed 
from,  and  its  validity  is  not  now  in  question. 

The  trust  provision  in  the  fifth  paragraph 
of  the  will,  l)equeathing  |3.650,  to  be  us^  and 
applied  for  masses  as  therein  specified,  is  also 
void,  for  the  reason  that  there  is  no  beneficiary 
or  beneficiaries  of  the  trust  who  mav  come  into 
equity  and  enforce  performance.  It  is  evident 
that  such  a  trust  is  not  capable  of  execution, 
and  no  court  could  take  cognizance  of  any 
question  in  respect  to  it  for  want  of  a  compe- 
tent party  to  raise  and  liiifirate  any  question  of 
abuse  or  perversion  of  the  trust.  Although 
the  testator  has  used  language  ordinarily  used 
for  the  declaration  of  a  trust,  it  is  argued  that 
the  court  cannot  impute  to  him  the  intention 
of  creating  a  trust  simply  for  the  sake  of  sub 
sequenily  condemning  it.  It  is  the  duty  of  the 
court  to  declare  the  construction  and  meaning 
of  this  clause  of  the  will,  and  then  to  deter- 
mine whether  it  is  in  conformity  with  the  law. 
Where  the  language  is  plain  and  unambiguous, 
we  are  not  permitted  to  wrest  it  from  its  nat- 
ural import,  in  order  to  save  a  provision  from 
condemnation.  Cottman  v.  Orace,  112  N.  Y. 
309.  3  L.  R.  A.  145.  The  court  is  still  bound 
to  give  judgment  upon  the  essential  character 
of  the  instrument,  according  to  its  true  legal 
effect  and  meaning.  In  Fordy.  Ford,  70  Wis. 
21,  a  trust  was  held  to  exist  under  the  provi- 
sions of  a  will  as  a  matter  of  construction,  and 
yet  the  court  declared  it  void  as  lo  a  part  of 
the  property  affected  by  it.  It  is  a  well  settled 
rule  that,  where  a  trust  fails  for  indefiniteness 
or  uncertainty,  the  representatives  or  distribu- 
tees of  the  donor  will  prevail  over  the  claimant 
under  the  trust.  Levy  v.  Levu.  38  N.  Y.  107; 
Holland  v.  Alcock,  108  N.  Y.  318.  In  the 
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case  last  cited,  the  will  of  G.  bequeathed  hi» 
residuary  estate,  which  consisted  exclusively 
of  personalty,  to  his  executors,  in  trust  for 
the  purposes  expressed  therein,  as  follows: 
"To  be  applied  by  them  for  the  purpose  of 
having  prayers  onered  in  a  Roman  Catholic 
Church,  to  be  by  them  selected,  for  the  repcse 
of  my  soul  and  the  souls  of  my  family,  aud 
also  the  souls  of  all  others  who  maybe  in 
purgatory."  It  was  held  that  the  trust  &o  at- 
tempted to  be  created  was  invalid;  and  thai, 
as  to  such  residuary  estate,  the  testator  died 
intestate,  and  the  next  of  kin  of  the  testator 
were  entitled  thereto,  as  there  was  no  benefi- 
ciary in  existence,  or  to  come  into  existence, 
who  was  interested  in  or  who  could  demacd 
the  execution  of  the  trust.  In  Holland  v.  Al- 
cock,  108  N.  Y.  313.  it  was  said  that  "when  i 
trust  is  attempted  to  be  created  without  any 
beneficiary  entitled  to  demand  its  enf  oroemeot. 
the  trustee  would,  if  the  trust  property  were 
in  his  possession,  have  the  power  to  hold  it  to 
his  own  use,  without  accountability  to  anyone 
and  contrary  to  the  intention  of  the  donor,  but 
for  the  principle  that  in  such  a  case  a  resultme 
trust  attaches  in  favor  of  whoever  would,  but 
for  the  alleged  trust,  be  equitably  entitled  to 
the  property.  This  equitable  title  cannot  on 
any  sound  principle  be  made  to  depend  uptm 
the  exercise  by  t^e  trustee  of  an  election  whether 
he  will  or  will  not  execute  the  alleged  tro>i. 
In  such  a  case  there  is  no  "trust"  in  the  sense  is 
which  the  term  is  used  in  jurisprudence.  There 
is  simply  an  honorary  and  imperfect  obligation 
to  carry  out  the  wishes  of  the  donor  which  the 
alleged  trustee  cannot  be  compelled  to  perform 
and  which  he  has  no  right  to  perform,  contrary 
to  the  wishes  of  those  legally  or  equitably  enti- 
tled to  the  property,  or  who  have  succeeded  lo 
the  title  of  the  original  donor.  The  existence 
of  a  valid  trust  capable  of  enforcement  Is  con- 
sequently essential  to  enable  one  claiming  to 
hold  as  trustee  to  withhold  the  property  from 
the  legal  representatives  of  the  alleged  *donor. 
A  merely  nominal  trust  in  the  performance  of 
which  no  ascertainable  person  has  any  interest. 
and  which  is  to  be  performed  or  not  as  the  per- 
son to  whom  the  money  is  given  thinks  fit,  has 
never  been  held  to  be  sufficient  for  that  pur- 
pose." In  Levyv.  Levy,  33  N.  Y.  107,  Wright. 
J.,  said  that,  **if  there  is  a  single  postulate  of 
the  common  law  established  by  an  unbroken 
line  of  decision,  it  is  that  a  trust  without  a  cer- 
tain beneficiary  who  can  claim  its  enforcement, 
is  void."  Prichard  v.  ITiompsan,  95  N.  Y.  7ri, 
47  Am.  Rep.  9.  And  in  Fogdiek  v.  Hempstead, 
125  N.  Y.  589.  11  L.  R.  A.  715,  it  was  held  that, 
to  constitute  a  valid  testamentary  trust,  there 
must  be  a  defined  beneficiary  either  name<i  or 
capable  of  being  ascertained,  within  the  rules 
of  law  applicable  in  such  cases.  The  beneficia- 
ries, under  these  disputed  trust  provisions,  are 
neither  named  nor  capable  of  being  ascertained, 
within  the  rules  of  law  applicable  to  such  cases. 
The  elaborate  decision  in  the  case  of  Htdland 
V.  Alcock,  108  N.  Y.  312,  would  seem  lo  be  de- 
cisive  of  the  trust  for  masses;  nor  is  it  sup- 
ported bv  the  case  of  Povoer  v.  Camdy,  79  X. 
Y.  602,  35  Am.  Rep.  550,  as  explained  in  />- 
pie  V.  PotPers,  147  N.  Y.  104,  35  L.  R.  A.  502. 
In  Holland  v.  Akock.  108  N.  Y.  812,  it  was  con- 
tended that  the  disposition  in  question  contained 
all  the  elements  of  a  valid  trust  of  personal 
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property;  tfaat  there  were  definite  and  compe- 
tent trustees;  that  the  purpose  of  the  trust  was 
lawful,  and  it  was  sufficiently  detined  to  be 
capable  of  being  enforced  by  a  court  of  equity, 
as  the  court  could  decree  the  payment  of  the 
legacies  for  the  purposes  directed  by  the  will. 
But  to  this  contention  the  court  responded  that, 
if  all  this  should  be  conceded,  there  is  still  one 
more  important  element  lacking.  There  is  no 
beneficiary  in  existence,  or  to  come  into  exist- 
ence, who  is  interested  in  or  can  demand  the 
execution  of  the  trust.  No  defined  or  ascertain- 
able living  person  has,  or  ever  can  have,  any 
temporal  interest  in  its  performance;  nor  is  any 
incorporated  church  designated,  so  as  to  entitle 
it  to  claim  anv  portion  of  the  fund.  The  ab- 
sence of  a  defined  beneficiary  is,  as  a  general 
rule,  a  fatal  objection  to  any  attempt  to  create 
a  valid  trust.  In  Read  v.  Williaim,  125  N.  Y. 
560,  the  bequest  was  to  such  charitable  institu- 
tions and  in  such  proportions  as  the  executors, 
by  and  with  the  advice  of  the  testatrix's  friend. 
Rev.  John  Hall.  D.  D.,  should  choose  and  des- 
ignate. After  the  death  of  the  testatrix,  the 
executors,  with  the  advice  and  approval  of  Dr. 
Hall,  made  a  written  designation  of  certain  in- 
corporated charitable  institutions;  but  it  was 
held,  under  the  language  used,  a  charitable  in- 
stitution was  not  capable  of  taking,  and  that  it 
was  not  such  a  trust  as  could  be  carried  into 
execution  by  the  court;  and  it  was  therefore 
held  void.  In  Fogdick  v.  Hempstead  the  be- 
quest was  to  the  town,  to  keep  as  a  fund  for 
the  support  of  the  poor  of  the  town;  and  it  was 
held  that  the  bequest  was  indefinite  and  invalid, 
for  the  want  of  an  ascertained  beneficiary,  the 
"poor  of  the  town"  being  too  general;  and  it 
was  said  that,  applying  the  rule  to  these  cases, 
it  appears  that  the  conclusion  is  inevitable  that 
the  trust  attempted  to  be  created  is  unenforce- 
able, for  the  reason  of  a  failure  to  designate 
the  beneficiary,  or  to  designate  or  describe  a 
class  or  Ijind  of  beneficiary,  to  whom  distribu- 
tion is  practicable,  or  that  could  with  reason- 
able certainty  be  identified  and  ascertained. 
These  considerations  and  authorities  sustain 
as  well  the  proposition  that  the  residuary  clause 
of  the  will  relied  on  is  clearly  invalid  and  inop- 
erative. 

8.  In  support  of  the  cross  appeal  of  the  exec- 
utor from  so  much  of  the  judgment  as  declares 
that  part  of  the  fifth  paragraph  of  the  will  be- 
queathing |3,650,  to  be  used  and  applied  for 
masses  as  therein  specified,  void  for  indeflnite- 
ness  and  uncertainty,  it  was  contended  that 
this  provision  was  not  in  fact  valid  as  a  trust, 
but  that  it  was  a  valid  bequest  of  that  sum  per- 
sonally to  the  bishop  of  the  diocese,  and  that 
there  was  no  limitation  of  this  bequest  in  his 
hands;  that  it  was  his  to  use  and  enjoy  as  he 
chose;  that  be  mieht  burn  it  up  the  moment 
received,  and  his  doing  so  would  not  impair  in 
any  degree  his  ability  to  execute  the  testator's 
wish;  that  it  was  not  named  as  a  consideration 
for  the  masses;  and  that  [the  bishop  could  as 
well  perform  the  service  without  as  with  it. 
It  was  also  contended  '*that  this  gift  was  abso- 
lute to  the  church."  We  know  of  no  legal 
reason  why  any  person  of  the  Catholic  faith, 
believing  in  the  efiicncy  of  masses,  may  not 
make  a  direct  gift  or  bequest  to  any  bishop  or 
priest  of  any  sum  out  of  his  property  or  estate 
for  masses  for  the  repose  of  his  soul  or  the  souls 
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of  others,  as  he  may  choose.  Such  ^if  ts  or  be- 
quests, when  made  in  clear,  direct,  and  legal 
form,  should  be  upheld;  and  they  are  not  to  be 
considered  as  impeachable  or  invalid,  under 
the  rule  that  prevailed  in  England,  by  which 
they  were  there  held  void,  as  gifts  to  supersti- 
tious uses.  No  such  rule  or  principle  obtains 
here.  Had  the  testator  made  a  plain,  direct 
bequest  of  the  sum  in  question  to  Bishop  Mess- 
mer,  or  to  any  bishop  or  priest,  for  masses  for 
the  repose  of  the  souls  of  the  persons  named  in 
his  will  in  that  behalf,  it  would  certainly  be 
our  duty  to  declare  it  valid,  and  give  full  effect 
to  it.  it  is  a  matter  of  regret  when  a  will  or 
other  disposition  of  property  is  so  framed  that 
effect  cannot  be  legally  given  to  what  may  well 
be  supposed  to  have  been  the  intention  of  the 
testator  or  donor;  but  the  law,  for  wise  and 
just  reasons  of  public  policy,  has  established 
rules  and  has  made  provisions  in  these  respects 
that  may  not  be  disregarded.  The  true  inter- 
ests of  society  are  best  subserved  in  all  such 
cases  by  faithfully  following  the  law  made  ta 
regulate  and  protect  the  interests  of  all  alike; 
and  it  is  the  duty  of  courts  in  all  such  cases  to 
adhere  to  it,  and  uphold  its  salutary  provisions 
and  principles.  As  has  already  been  said,  we 
are  clearly  of  the  opinion  that  the  fifth  clause 
of  the  will  is  essentially  a  trust  provision. 
There  is  no  foundation  in  the  language  used 
for  the  contention  that  this  clause  operates  as 
a  bequest  in  favor  of  any  church  or  person. 
We  are  to  give  full  force  and  effect  to  the  lan- 
guage of  the  testator,  and  this,  in  the  strongest 
and  clearest  terms,  excludes  the  contention  of 
the  counsel  for  the  bishop.  It  does  not  give 
or  bequeath  to  S.  G.  Messmer,  in  his  personal 
right  or  individual  capacity,  any  sum  whatever 
for  masses  or  other  purpose.  The  position  of 
the  parties  and  the  relations  between  them 
seem  to  repel  any  such  intention  to  bestow  the 
sum  named  as  a  personal  bequest.  The  express 
language  of  the  will  is  that  it  is  given  "to  be 
used  and  applied  as  follows:  For  masses  for 
the  repose  of,"  etc.  This  language  is  the 
proper  and  appropriate  language  quite  uni- 
versally used  to  create  trust  provisions  of  an 
active  character  in  wills  and  other  instruments. 
It  excludes  the  idea  of  personal  interest  on  the 
part  of  the  donee  of  the  fund,  or  any  authority 
to  make  a  personal  use  and  application  of  it. 
It  would  be  a  most  unwarranted  construction, 
we  think,  to  place  upon  this  provision,  to  hold 
that  language  imposing  a  mere  matter  of  duty 
— to  use  and  apply  a  fund  for  a  particular  pur- 
pose— should  operate  by  way  of  gift  to  the 
person  upon  whom  the  instrument  imposed 
the  duty.  The  bequest  is  not  to  any  church, 
nor  to  Bishop  Messmer.  It  was  not  designed 
to  include  him  personally,  because  it  could 
not  be  known  that  upon  the  occurrence  of  the 
death  of  the  testator,  by  which  the  will  would 
become  operative,  he  would  be  bishop,  so  as  to 
answer  the  description  in  the  will.  A  similar 
contention— whether  a  trust  provision,  invalid 
as  such,  might  be  considered  a  direct  bequest 
— was  decided  in  Festorazzi  v.  St.  Joneph  Ro- 
man Cat/iolic  Church,  25  L.  R.  A.  360, 104  Ala. 
827.  and  in  the  note  to  which  the  cases  bearing 
upon  this  question  appear  to  have  been  fully 
collected.  The  clauses  of  the  will  there  in 
question  were  substantially  the  same  as  in  the 
case  at  bar:     "I  give  and  bequeath  to  the  Ro- 
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man  Catholic  Cathedral  in  the  city  of  Mobile 
the  sum  of  $3; 000.  the  same  to  be  used  in  sol- 
emn masses  for  the  repose  of  my  soul;"  and, 
*'I  give  and  bequeath  to  the  Roman  Catholic 
Church  of  St.  Joseph  in  the  city  of  Mobile  the 
sum  of  $2,000,  also  to  be  used  in  solemn  masses 
for  the  repose  of  my  soul."  And  it  was  held 
that  the  provisions  could  not  be  considered  a 
direct  bequest  to  the  church  for  its  general  use, 
and  that  the  form  of  the  bequest  repelled  the 
idea  that  a  gift  to  the  church  for  its  general 
u?e  was  intended.  The  court  said:  **The  be- 
quest is  to  the  church,  'to  be  used  in  solemn 
masses  for  the  repose  of  my  soul.'  Similar  be- 
quests have  been  many  times  before  the  courts 
in  England  and  this  country,  and  in  all  the 
cases,  so  far  as  our  research  extends,  they  were 
treated  as  having  the  form  and  nature  of  the 
declaration  of  a  use  or  trust,  and  not  as  direct 
giris  to.  and  for  the  general  uses  of,  the  church. 
An  application  of  the  fund  to  other  uses  than 
securing  masses  to  be  said  for  the  repose  of  the 
donor's  soul  would  contravene  the  intent  and 
purpose  of  the  testator;"  that  the  authorities, 
whether  English  or  American,  are  potent  to 
show  that  they  partake  of  the  nature  of  trusts, 
and  cannot  be  treated  as  gifts  to  the  churches 
themselves.  And  it  was  said  that  the  trust 
was  not  valid  as  a  private  trust,  for  the  want 
of  a  living  beneticiary;  that  a  trust  in  form  of 
which  no  one  could  enjoy  or  enforce  the  use  is 
no  trust,  and  that  argument  was  unnecessary 
to  show  that  there  was  no  imaginable  being 
possessing  power  to  enforce  the  use  declared 
in  the  bequest;  that  the  executor  could  not, 
l)ecau8e  he  succeeds  only  to  the  right  of  the 
testator;  and  if  the  church  should  receive  this 
bequest,  and  apply  it  to  paying  its  debts  or 
supporting  its  priests,  the  purpose  would  be 
■clearly  violated.  But  what  living  person  is 
authorized  to  call  the  trustee  to  account  for 
the  misuse  of  the  fund?  If  a  trust  for  a  spe- 
•citic  purpose  fails  by  the  failure  of  the  pur- 


pose, the  property  reverts  to  the  donor  or  his 
heirs;  and  if  the  gift  is  made  upon  a  trust  in- 
sufficiently or  ineffectually  declared,  as  if  it  is 
too  indeiimte,  vague,  and  uncertain  to  be  car- 
ried into  effect,  the  gift  will  revert  to  the  set- 
tler, his  heirs  or  representatives.  And  it  seems 
to  be  well  settled  that,  where  a  gift  is  made 
upon  trusts  that  are  void  in  whole  or  io  part 
for  illegality,  a  trust  will  result  to  the  donor, 
his  heirs  or  legal  representatives,  if  the  prop- 
erty is  not  otherwise  disposed  of;  and  the  donee 
will  take  in  trust  for  the  donor  or  his  heirs  or 
representatives.  The  case  of  Rhymer^ 4  Appe4il, 
93  Pa.  142-145,  39  Am.  Rep.  736,  is  an  author 
ity  to  show  that  the  provision  in  question  was 
a  trust  provision,  and  not  a  bequest  by  which 
the  parties  named  were  intended  to  take  bene- 
ficially. We  hold  that  the  disputed  trust  pro- 
visions of  the  will  of  the  testator  are  void  trusts, 
and  are  not  valid  personal  bequests. 

It  follows  from  these  views  that  so  much  of 
the  judgment  appealed  from  by  the  plaintiffs 
as  adjudges  that  the  deceased,  Owen  McHugh, 
disposed  of  |300  of  his  estate  to  the  defendant 
('.  C.  Grafton,  Protestant  Episcopal  bishop  of 
Fond  du  Lac,  and  so  much  thereof  as  orders  and 
adjudges  that  thereat,  residue,  and  remainder  of 
the  estate  of  said  deceased  be  assigned  to  S.  G. 
Messmer,  Roman  Catholic  bishop  of  Green 
Bay,  for  the  benefit  and  behoof  of  the  Roman 
Catholic  Church  of  said  diocese,  he  retorted; 
and  that  so  much  of  the  judgment  appealed 
from  by  Patrick  McCole,  executor  of  the  de- 
ceased, declaring  that  part  of  the  fifth  para- 
graph of  the  will  of  the  testator  bequeathing 
$3,650,  to  be  used  for  masses  as  therein  speci- 
fied, void  for  indefiniteness  and  uncertainty, 
be  afflrmed.  The  costs  of  the  respective  par- 
ties, to  be  allowed  and  adjusted  by  the  judee 
of  the  county  court,  are  to  be  paid  out  of  the 
estate  of  the  testator.  It  is  ordered  accord- 
ingly. 
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James  F.  K.  HOEFFER  et  al.,  A]>j)is.,  r 

V. 

Patrick  CLOGAN  et  al, 
(miii.4«2.) 

1.  Trustees  representing  a  relifj^ous 
society  to  whicb  a  devise  was  made  in  trust  to 
ejcpond  the  proceeds  in  saying  masses  are  proper 
parties  to  appeal  from  a  decision  atraiost  the  de- 
vise. 

IS.  A  devise  and  bequest  to  a  church  in 
trust  to  expend  the  proceeds  in  saying 
masses  for  the  repose  of  the  souls  of  certain 
persons  is  not  void  as  a  mere  private  trust,  but  is 
a  valid,  charitable  girt,  aiding  to  support  the 
clerRy  and  public  worship,  as  it  is  presumed  that 
the  masses  will  be  said  in  public. 

3.  A  trustee  or  trustees  will  be  "ap- 
pointed by  the  court  to  take  gifts  and  apply 


»  Note.— See  note  to  eases  preceding. 
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them  to  the  purposes  of  the  1  rust,  when  neceft- 
sary  to  prevent  the  failure  thereof. 

(February  14, 1896.) 

APPEAL  by  defendants  Hoefifer«^  al.  from  a 
decree    of    the    Circuit  Court  for  Cook 
CouDty  declaring  void  certain  bequests  iu  the 
will  of  Andrew  Clogan,  deceased.     Hererasd. 
The  facts  are  stated  in  the  opinion. 
Mr.  William  Dillon  for  appellants. 
Messrs.  A.  J.  Redmond  and  Avery-  R. 
Hayes  for  appellees. 

Cartwrig^ht,  J.,  delivered  the  opinion  of 

the  court: 

Andrew  Clogan,  of  Chicago,  died  June  6, 
1893,  leaving  a  last  will  and  testament,  which 
was  admitted  to  probate,  and  letters  testamen- 
tary were  issued  to  the  executor,  James  Clo- 
gan.  The  fourth  and  fifth  clauses  of  the  will 
are  as  follows:  "Fourth,  I  give  and  devise 
unto  the  Holy  Family  Church  (on  West 
Twelfth  street),  its  successors  and  assigns^  lot 
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56  ID  Sharp  &  Smith's  subdivisioD  of  block  42, 
in  the  Canal  Trustees'  subdivision  of  the  west 
one  half  ( W.  i)  of  the  west  one  half  (W.  i)  of 
the  northeast  quarter  (N.  E.  i)  of  section  sev- 
enteen (11),  town  thirty-nine  (89»  north,  range 
fourteen  (14)  east  of  the  third  principal  merid- 
ian, in  Chicago,  Cook  county.  Illinois,  to- 
gether with  the  building  and  improvements 
thereon,  in  trust  for  the  following  purposes: 
To  sell  the  same,  and  expend  the  proceeds  of 
said  sale  in  saying  masses  for  the  repose  of  my 
soul,  and  the  souls  of  my  deceased  wife,  Mar- 
garet Clogan,  my  mother-in-law,  Ellen  Hurley, 
and  my  brother-in  law,  James  Hurley.  Fifth, 
I  give"  and  bequeth  unto  the  Holy  Family 
Church  (on  West  Twelfth  street),  the  sum  of 
$1,000,  in  trust  to  be  expended  in  saying  masses 
for  the  repose  of  my  soul  and  the  soul  of  my  de- 
-ceased  father,  Patrick  Clogan,  mother,  Julia 
Clogan,  and  sister,  Margaret  Clogan."  By  the 
will  the  testator  also  directed  the  expenditure 
of  $2b0  in  erecting  a  monument  on  his  lot  in 
Calvary  Cemetery,  bequeathed  $500  to  his  sister 
Mary  Daly,  and  devised  certain  real  estate  to  his 
brother,  Patrick  Clogan,  and  his  nephew,  the 
executor,  James  Clogan,  and  by  the  seventh 
clause  said  James  Clogan  was  made  residuary 
devisee.  On  March  17.  1896,  said  Patrick  Clo- 
gan purchfised  from  said  James  Clogan  all  his 
interest  as  residuary  devisee  in  the  property 
mcniiooed  in  the  fourth  clause  of  the  will,  and 
afterwards  filed  the  bill  in  this  case,  alleging 
the  above  facts,  and  averring  that  there  whs  no 
society  or  corporation  in  Chicago,  on  West 
Twelfth  street,  known  as  the  lioly  Family 
Church,  but  that  there  was  an  unincorporated 
religious  society  known  as  the  Holy  Family 
Parish,  which  had  a  church  on  West  Twelfth 
sireet.  and  that  the  title  to  said  church  was  in 
the  appellants,  clergymen,  who  are,  respec- 
tivelv.  rector,  assistant  rector,  and  treasurer  of 
said  lloly  Family  Parish,  and  their  successors, 
as  such,  in  trust  for  the  purposes  of  the  Soci- 
ety of  Jesus,  including  the  maintenance  of  the 
church  for  the  benefit  of  the  Holy  Family 
Parish.  The  Holy  Family  Church,  James 
Clogan,  in  his  own  right  and  as  executor,  Mary 
Daly  and  appellants  were  made  defendants' 
The  prayer  of  the  bill  was  that  the  will  should 
be  construed,  and  the  validity  of  the  devise 
and  bequest  to  be  expended  in  saying  masses 
for  the  repose  of  souls  should  be  deter- 
mined. James  Clogan  and  Mary  Daly  an- 
swered, admitting  the  allegations  of  the  bill. 
The  amended  answer  of  appellants  admitted 
the  facts  alleged  in  the  bill,  and  averred  that 
the  church  referred  to  therein  was  commonly 
known  as  the  Holy  Family  Church,  and  was 
the  only  one  in  Chicago  of  that  name:  that  the 
mass  was  a  j-olemn  act  of  worship  according 
to  the  belief  and  practice  of  the  Roman  Cath- 
olic Church;  that  mass  was  celebrated  several 
times  each  day  at  the  said  Holy  Family  Church, 
and  that  whenever  mass  was  so  celebrated  the 
doors  of  the  church  were  open,  and  such  of 
the  public  as  might  desire  to  worship  at  such 
celebration  of  mass  were  admitted  to  do  so. 
The  cause  was  heard  on  the  bill  and  answers 
so  filed,  and  the  court  decreed  the  fourth  and 
fifth  clauses  of  the  will  null  and  void;  that  the 
title  to  the  lot  therein  described  was  vested  in 
Patrick  Clogan,  as  grantee  of  the  residuary 
devisee;  and  that  the  $1,000  mentioned  in  the 
40  L.  R.  A. 


fifth  clause  should  be  paid  to  the  residuary 
legatee,  James  Clogan,  in  due  course  of  admin- 
istration. An  appeal  to  this  court  was  prayed 
by  appellants  and  allowed  by  the  court. 

Appellee  Patrick  Clogan  has  moved  to  dis- 
miss the  appeal  for  want  of  jurisdiction,  and 
because  appellants  have  no  interest  in  the 
cause.  The  purpose  of  the  bill  was  to  settle 
the  question  whether  the  fee-simple  title  to  the 
lot  described  in  the  fourth  clause  of  the  will 
passed  under  that  clause,  or  whether  the  at- 
tempted devise  was  void,  and  the  title  passed 
to  the  residuary  devisee  under 'the  seventh 
clause.  The  decree  of  the  circuit  court  held 
the  devise  of  the  freehold  by  the  fourth  clause 
void,  and  established  title  in  Patrick  Clogan. 
A  freehold  is  involved  in  the  appeal  from  that 
decree.  Appellants  are  the  officers  of  the 
Holy  Family  Parish,  and  trustees  representing 
the  religious  society  to  which  the  devise  was 
made.  They  were  made  defendants  to  the 
bill  as  representing  such  society,  and  their  otfl- 
cial  relation  to  the  parish  and  ohurch  makes 
them  proper  parties  to  represent  it  in  the 
question  of  the  true  construction  of  the  will, 
and  the  validity  of  the  devise  and  bequest. 
The  motion  to  dismiss  the  appeal  is  denied. 

The  devise  and  bequest  were  made  to  the 
Holy  Family  Church,  in  trust  for  a  specific 
purpose,  which  was  that  the  church  expend 
the  proceeds  of  the  sale  of  the  real  estate  and 
the  amount  of  the  bequests  in  masses  for  the 
repose  of  the  souls  or  the  persons  named. 
Thev  were  not  intended  as  gifts  to  the  church 
for  Its  general  uses,  and  any  other  application 
than  that  specified  in  the  will  would  contra- 
vene the  purpose  of  the  testator.  This  being 
so,  it  is  claimed  that  the  trust  is  void,  because 
it  is  a  private  trust,  with  the  souls  of  particu- 
lar deceased  persons  as  beneficiaries,  none  of 
whom  can  come  into  court  and  call  the  trus- 
tees to  account  or  enforce  its  execution,  and  also 
for  want  of  a  trustee  capable  of  taking  legal 
title  to  the  property.  On  the  other  hand,  it  is 
claimed  that  the  devise  and  legacy  are  for  a 
charitable  use,  within  the  meaning  and  spirit 
of  the  doctrine  on  that  subject,  and  if  this  po- 
sition is  correct,  the  rules  of  law  which  would 
invalidate  them  as  an  express  private  trust 
will  not  affect  their  validity.  The  doctrine  of 
charitable  uses  has  been  repeatedly  held  to  be 
a  part  of  the  law  of  this  state.  The  equitable 
jurisdiction  over  such  trusts  was  not  derived 
from  the  statute  of  charitable  uses  (43  Eliz. 
chap.  4),  but  prior  to  and  independent  of  that 
statute  charities  were  sustained,  irrespective  of 
indefiniteness  of  the  beneficiaries,  or  the  lack 
of  trustees,  or  the  fact  that  the  trustees  ap- 
pointed were  not  competent  to  take  (Vidal  v. 
Philadelphia,  2  How.  127,  U  L.  ed.  205; 
Ilevaer  v.  Harris,  42  111.  425).  The  statute, 
however,  became  a  part  of  the  common  law 
of  this  state.  Ikuser  v.  Harris,  42  111.  425; 
Andrews  v.  Andrews,  110  III.  223;  Hunt  v. 
Poller,  121  III.  269.  The  statute  of  charitable 
uses  of  Elizabeth  has,  since  its  passage,  been 
considered  as  showing  the  general  spirit  and 
intent  of  the  term  "charitable,"  and  the  ob- 
jects which  come  within  such  general  spirit 
and  intendment  are  to  be  so  regarded.  The 
definition  given  by  Mr.  Justice  Gray  in  the 
case  of  Jackson  v.  Phillips,  14  Allen,  589,  was 
adopted  and  approved  by  this  court  in  the  case 
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of  Crerar  ▼.  Waiiams,  145  HI.  625,  21  L.  R. 
A.  464.  It  is  as  follows:  ''A  charity,  in  a 
legal  sense,  may  be  more  fully  defined  as  a 
gift,  to  be  applied  consistently  with  existing 
laws,  for  the  benefit  of  an  indefinite  number 
of  persons,  either  by  bringing  their  hearts  un- 
der the  influence  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffering, 
or  constraint,  by  assisting  them  to  establish 
themselves  for  life,  or  by  erecting  or  maintain- 
ing public  buildings  or  works,  or  otherwise 
lessening  the  burdens  of  government.  It  is 
immaterial  whether  the  purpose  is  called  chari 
table  in  the  gift  itself.  If  it  is  so  described  as 
to  show  that  it  is  charitable  in  its  nature." 
Any  trust  coming  within  this  definition  for  the 
benefit  of  an  indefinite  class  of  persons  sufQ- 
ciently  designated  to  indicate  the  intention  of 
the  donor,  and  constituting  some  portion  or 
class  of  the  public,  is  a  charitable  trust. 
Among  such  objects  are  the  support  and  prop- 
agation of  religion,  and  the  maintenaDce  of  re- 
ligious services  ( A n drews  v.  An drews,  1 10  111 . 
223),  to  pay  the  expense  of  preaching  and  sal- 
ary of  rectors  (Alden  v.  St.  Peter's  Parish,  168 
III  631,  80  L,  R.  A.  232),  or  the  preaching  of 
an  annual  sermon  in  memory  of  the  testator 
{Dxtror  v.  Motteiior,  1  Ves.  Sr.  320).  The  doc- 
trine of  superstitious  uses  arising  from  the  stat- 
ute (1  Edw.  VI.  chap.  14),  under  which  devises 
for  procuring  masses  were  held  to  be  void,  is 
of  no  force  in  this  state,  and  has  never  obtained 
in  the  United  States.  In  this  country  there  Is 
absolute  religious  equality,  and  no  discrimina- 
tion, in  law,  is  made  between  different  religious 
creeds  or  forms  of  worship.  It  cannot  be 
denied  that  bequests  for  the  general  advance- 
ment of  the  Roman  Catholic  religion,  the  sup- 
port of  its  forms  of  worship,  or  the  benefit  of 
its  clergy,  are  charitable,  equally  with  those  for 
the  support  or  propagation  of  any  other  form 
of  religious  belief  or  worship.  The  nature  of 
the  mass,  like  preaching,  prayer,  the  com- 
munion, and  other  forms  of  worship,  is  well 
understood.  It  is  intended  as  a  repetition  of 
the  sacrifice  on  the  cross,  Christ  offering  Him- 
self again  through  the  hands  of  the  priest,  and 
asking  pardon  for  sinners  as  He  did  on  the 
cross;  and  it  is  the  chief  and  central  act  of 
worship  in  the  Roman  Catholic  Church.  It  is 
a  public  and  external  form  of  worship,— a 
ceremonial  which  constitutes  a  visible  action. 
It  may  be  said  for  any  special  purpose,  but 
from  a  liturgical  point  of  view  every  mass  is 
practically  the  same.  The  Roman  Catholic 
Church  believes  that  Christians  who  leave  this 
world  without  having  suflSciently  expiated 
their  sins  are  obliged  to  suffer  a  temporary 
penalty  in  the  other,  and  among  the  special 
purposes  for  which  masses  may  be  said  is  the  re- 
mission of  this  penalty.  A  bequest  for  which 
special  purpose  merely  adds  a  particular  re- 
membrance to  the  mass,  and  does  not,  in  our 
opinion,  change  the  character  of  the  religious 
service,  and  render  it  a  mere  private  benefit. 
While  the  testator  may  have  a  belief  that  it 
will  benefit  his  soul  or  the  souls  of  others  do- 
ing penance  for  their  sins,  it  is  also  a  benefit  to 
all  others  who  may  attend  or  participate  in  it. 
An  act  of  public  worship  would  certainly  not 
be  deprived  of  that  character  because  it  was 
also  a  special  memorial  of  some  person,  or  be- 
cause special  prayers  should  be  included  in  the 
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services  for  particular  persons.  Memorial 
services  are  often  held  in  churches,  but  they 
are  not  less  public  acts  of  worship  becaase  of 
their  memorial  character;  and  in  Dnror  v. 
Motteva^  supra,  the  trust  for  the  preaching  of 
an  annual  sermon  in  memory  of  the  testator 
was  held  to  be  a  charitable  use.  The  mere 
fact  that  the  bequest  was  given  with  the  ioten- 
tion  of  obtaining  some  benefit,  or  from  some 
personal  motive,  does  not  rob  it  of  its  charac- 
ter as  charitable.  The  masses  said  in  the  Holy 
Family  Church  were  public,  and  the  presump- 
tion would  be  that  the  public  would  be  ad- 
mitted, the  same  as  at  any  other  act  of  worship 
of  any  other  Christian  sect.  The  bequest  is 
not  onl^  for  an  act  of  religious  worship,  but  it 
is  an  aid  to  the  support  of  the  clergy.  Al 
though  the  money  paid  is  not  regarded  a<:  a 
purchase  of  the  mass,  yet  it  is  retained  by  the 
clergy,  and,  of  course,  aids  in  the  mainteaaDce 
of  the  priesthood. 

In  the  case  of  Sehouler.  Petitioner,  134  Mass. 
426,  it  was  held  that  a  bequest  of  money  for 
masses  was  a  good,  charitable  bequeet  of  the 
testatrix,  and  the  court  said:  "Masses  are  re 
ligious  ceremonials  or  observances  of  the 
church  of  which  she  was  a  member,  and  come 
within  the  religious  or  pious  uses  which  are 
upheld  as  public  charities."  So,  in  Pennsyl- 
vania, it  has  been  held  that  a  bequest  to  be  ex- 
pended in  masses  for  the  repose  of  souls  is  i> 
religious  or  charitable  bequest  under  the  stat- 
ute. Rhymefs  Appeal,  93  Pa.  142,  39  Am. 
Rep.  736;  Seiherfs  Appeal,  18  W.  N.  C.  276. 
A  recent  case,  decided  in  the  Irish  courts  Janu- 
ary 24.  1897,  is  Atty,  Gen,  v.  Hall.  It  was 
held  unanimously,  both  in  the  exchequer  and 
the  court  of  appeals,  that  a  bequest  for  savin? 
masses  for  the  soul  of  a  deceased  person  was  a 
good  charitable  bequest.  In  New  York  and 
Wisconsin  it  has  been  held  that  a  trust  of  this 
character  is  void  for  the  want  of  a  definite 
beneficiary  to  enforce  its  execution.  HoUand 
V.  Alcock,  108  N.  Y.  312;  McHugh  v.  McColf. 
ante,  724.  But  the  decisions  in  those  slates  are 
readily  distinguishable  from  the  rule  in  this 
state.  In  New  York  charitable  uses  were  abol- 
ished by  legislation,  and  in  all  valid  trusts 
there  must  l^  a  definite  and  certain  beneficiary 
to  take  the  equitable  title,  unless  the  act  of  1^3, 
which  is  said  to  have  resulted  from  the  decisioo 
in  Tilden  v.  Green,  130  N.  Y.  29,  14  L.  R.  A. 
33.  has  enlarged  or  relaxed  the  rule  as  to  a 
definite  benei3ciary.  In  Wisconsin  all  trusts 
are  abolished  by  statute,  except  certain  specitic 
trusts,  where  there  is  certainty  in  the  bene- 
ficiaries, and  in  that  state  bequests  have  been 
held  to  be  void  which  have  been  uniformlY 
sustained  in  this  court  as  for  charitable  pur 
poses.  The  decision  in  McHngh  v.  J/fCW«, 
ante,  724,  was  upon  the  ground  that  the  doc 
trine  of  charitable  uses  was  not  in  force  in  that 
state,  and  that  a  trust,  to  be  sustained,  musi 
be  of  a  clear  and  definite  nature,  and  the  bene- 
ficiary interest  to  every  person  therein  must  be 
fully  expressed  and  clearly  defined  upon  the 
face  of  the  instrument.  The  will  in  that  case 
gave  a  certain  sum  of  money  to  the  Roman 
Catholic  bishop  of  the  diocese  of  Green  Bay, 
Wisconsin,  to  be  used  and  applied  in  specified 
amounts  for  masses  for  the  repose  of  testator* 
soul  and  the  souls  of  certain  named  persons. 
It  was  held  invalid  solely  on   the  ground  that 
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the  provision  amouoted  to  a  trust  which,  un- 
der the  statutes  of  that  state,  was  invalid.  It 
was  said  that,  if  the  testator  had  made  a  di- 
rect .bequest  of  the  sum  in  question  to  Bishop 
Messmer,  or  to  any  bishop  or  priest,  for  masses 
for  the  repose  of  the  souls  of  persons  named  in 
his  will,  it  would  be  valid,  and  the  court  said: 
"We  know  of  no  legal  reason  why  any  person 
of  the  Catholic  faith,  believing  in  the  efficacy 
of  masses,  may  not  make  a  direct  gift  or  be- 
quest to  any  bishop  or  priest  of  any  sum  out 
of  his  property  or  estate  for  masses  for  the  re- 
pose of  his  soul  or  the  souls  of  others,  as  he 
may  choose."  The  court  expressed  regret  that 
the'intention  of  the  testator  could  not  be  given 
effect  because  he  had  put  it  in  the  form  of  a 
trust  provision.  So,  also,  in  New  York  it  has 
been  held  in  several  cases  that  a  bequest  to  a 
named  priest  for  the  saying  of  masses  for  the 
repose  of  the  souls  of  specified  persons  is  valid. 
Ruppel  V.  Schlegel,  55  Hun.  188;  Howard's 
Estate,  5  Misc.  295;  Vanderoeer  v.  McKane, 
25  Abb.  N.  C.  105.  The  case  of  Festarazei  v. 
St.  Joseph's  Roman  Catholic  Church,  104  Ala. 
4$27,  25  L.  K.  A.  360,  holds  that  a  bequest  to 
that  church  in  the  city  of  Mobile,  to  be  used 
in  solemn  mass  for  the  repose  of  testator's  soul, 
could  not  be  supported  as  a  charitable  bequest. 


The  decision  seems  to  be  on  the  ground  that 
the  testator's  own  soul  was  the  exclusive  ob- 
ject and  beneficiary  of  the  trust,  and  that  no 
public  benefit  was  to  be  derived  from  it,  and 
no  living  person  was  able  to  call  the  trustee  to 
account.  We  are  not  able  to  agree  with  the 
conclusion  that  there  is  no  benefit  to  the  church 
or  public  in  such  case,  and,  as  we  have  seen,  the 
ceremoniaLof  the  mass  is  a  public  action,  which 
can  be  seen  and  taken  cognizauce  of,  so  that 
there  is  no  more  difiSculty  in  procuring  a  mass 
to  be  said  than  there  is  in  securing  the  public 
delivery  of  a  sermon  or  a  lecture.  A  bequest 
for  the  erection  of  a  public  statue  or  monu- 
ment to  a  distinguished  person  is  a  good  char- 
itable bequest,  and  yet  such  person,  it  deceased, 
could  not  enforce  its  execution,  but  the  courts 
could  and  would  do  it.  We  think  the  devise 
and  le^acv  charitable,  and  a  rule  applicable  to 
trusts  18  that  they  will  not  be  allowed  to  fail 
for  want  of  a  competent  trustee.  The  court 
will  appoint  a  trustee  or  trustees,  to  take  the 
gifts  and  apply  them  to  the  purposes  of  the 
trust.     Heuser  v.  Harris,  42  111.  425. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded,  with  directions  to 
proceed  in  conformity  with  the  views  herein 
expressed. 
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1.  A  demurrer  admits  issuable  facts  al- 

leired  In  the  complaint,  and  not  mere  oonclusions 
of  law  from  such  facts. 

2.  It  is  of  common  knowledi^  that,  in  a 
city,  crowds  assemble  in  the  streets  and  on  the 
sidewalks  on  the  4th  of  July,  and  explode  fire- 
crackers and  cannon  crackers  and  other  combus- 
tible materials. 

3.  A  person  injured  by  the  explosion  of 
a  cannon  cracker  on  a  city  street  on 
the  4th  of  July  in  violation  of  an  ordinance, 
while  persons  assembled  there  are  ezplodinK  fire- 
crackers without  any  common  purpose  to  injure 
anyone,  cannot  recover  from  the  city  for  the 
damagres  under  Sanb.  &  B.  Anno.  Stat.  <  938,  mak- 
ing a  city  liable  for  injury  done  by  a  mob  or  a 
riot,  and  under  Rev.  Stat.  §  4511,  providing  that 
three  or  more  persons  shall  be  aruilty  of  a  riot  if 
they  assemble  in  a  violent  or  tumultuous  man- 
ner to  do  an  unlawful  act,  or,  bein^  together,  at- 
tempt to  act  in  a  violent,  unlawful,  or  tumultu- 
ous manner. 

(March  1. 1898.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Marathon  County  sus- 


NOTB.— As  to  the  liability  of  a  city  for  fireworks, 
see  note  to  Soanlon  v.  Wedger  (Mass.)  16  L.  R.  A. 
395:  Fifield  v.  Phoenix  (Ariz.)  24  L.  R.  A.  430. 
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taininfi^  a  demurrer  to  the  complaint  in  an  ac- 
tion brouj^ht  to  recover  damages  for  personal 
ioj'uries  alleged  to  have  been  caused  by  an  un- 
lawful assemblage  negligently  permitted  by 
defendant.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Silverthom,  Hurley,  Ryan,  A 
Jones,  for  appellant: 

The  common  purpose  of  the  crowd  was  to 
do  acts  which  were  in  violation  of  law  and  in 
disturbance  of  the  public  peace  by  exciting 
fear,  alarm,  and  consternation  amons^  the  peo- 
ple. Such  common  purpose  is  unmistakably 
implied  by  the  conduct  of  the  crowd,  and 
the  riot  consisted  in  actually  carrying  out  that 
purpose. 

BoriTienlle  v.  State,  53  Wis.  680;  State  v. 
Snoio,  18  Me.  346;  Solomon  v.  Kingston,  24 
Hun,  562;  State  v.  Straw,  33  Me.  554;  State  v. 
Boies,  84  Me.  235;  Higgins  v.  Minaghan,  78 
Wis.  602.  11  L.  R.  A.  138;  Palmers.  Concord, 
48  N.  H.  211,  97  Am.  Dec.  606;  Allegheny 
County  V.  Gibson,  90  Pa.  397,  35  Am.  Dec. 
670;  Gianfortone  v.  New  Orleans  (C.  C.  E.  D. 
La.)  24  L.  R.  A.  692,  and  annotations;  22  Enc. 
Brit.  p.  564.  note. 

Messrs.  Mylrea,  Marchette,  A  Bird, 
for  respondent: 

The  statutes  generally  were  intended  to  pro- 
vide compensation  for  damages  resulting  from 
local  insurrections  and  disturbances,  popular 
uprisings  and  excesses,  beyond  the  Qontrol  of 
local  authorities,  evidencing  an  intention  of 
the  populace  to  take  the  law  into  their  own 
hands,  and  exceeding  ordinary  violations  of 
law,  breaches  of  the  peace,  etc.    It  is  to  such 
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occurences  that  similar  statutes  have  been  ap- 
plied. 

AOegheny  County  v.  Oibson,  90  Pa.  397,  35 
Am.  Rep.  670;  Gianfortone  v.  New  Orleans,  61 
Fed.  Rep.  64,  24  L.  R.  A.  592,  and  cases  in 
note. 

The  obvious  intention  of  the  legislature  in 
the  light  of  the  result  intended  must  govern. 

Baenize  v.  Howe,  28  Wis.  293i  Duryea  v. 
New  York,  10  Daly,  300.  • 

The  word  * 'unlawful"  must  be  construed  in 
connection  with  the  other  adjectives  used, 
otherwise  any  breach  of  the  peace,  or  assault 
•by  three  or  more  persons,  would  be  a  riot. 
These  words  were  intended  as  synonyms, 
the  better  to  express  the  real  meaning. 

Bonneville  v.  Stale,  53  Wis.  680. 

The  complaint  alleges  the  conclusion  of 
law  that  the  acts  were  done  in  a  '* violent,  un- 
lawful, and  tumultuous  manner,  to  the  terror 
and  disturbance  of  others,"  but  as  no  facts  are 
pleaded  to  justify  the  conclusion  it  must  go 
for  naught. 

Stedman  v.  Berlin  (Wis.)  73  N.  W.  57,  60. 

An  essential  element  of  this  crime  is  "some 
sort  of  resistance  to  lawful  authority." 

Queen  v.  Hunt,  1  Cox,  C,  C.  177;  1  Hawk. 
P.  C.  chap.  28,  §  4,  p.  513;  4  Stephen,  Com. 
9th  ed.  215;  2  Roscoe.  Crim.  Ev.  7th  ed.  901; 
Ur,iUd  States  v.  Peaco,  4  Cranch,  C.  C.  601; 
Duryea  v.  New  York,  10  Daly,  300. 

Cassoday,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  an  order  sustaining  a 
demurrer  to  the  complaint  upon  the  ground 
of  insufficiency.  Of  course  the  demurrer  ad- 
mits the  issuable  facts  alleged  in  the  com- 
plaint, but  does  not  admit  mere  conclusions  of 
law  from  the  facts  so  alleged.  Pratt  v.  Lin- 
coln County,  61  Wis.  62;  Williams^,  WilUama, 
63  Wis.  72,  53  Am.  Rep.  253;  Stone  v.  Ocono- 
mowoc,  71  Wis.  159;  Brown  v.  PhilUps,  71  Wis. 
239;  Palmer  v.  Hawes,  73  Wis.  50;  Meggett  v. 
Eau  Claire,  81  Wis.  329;  Peake  v.  Buell,  90 
Wis.  508.  The  issuable  facts  so  alleged  and 
admitted  are  to  the  effect  that  July  4,  1896, 
between  6  and  7  o'clock  in  the  evening,  the 
sidewalk  along  the  west  side  of  Third  street, 
and  in  and  alone  Third  street,  between  Scott 
street  and  McCleTlan  street,  in  Wausau,  was  oc- 
cupied by  a  crowd  of  thirty  or  more  persons, 
then  and  there  being  and  blocking  up  and  ob- 
structing the  sidewalk  and  street,  and  unlaw- 
fully hindering  and  preventing  the  plaintiff 
and  others  from  freely  passing  along  the  side- 
walk and  street,  and  unnecessarily  and  unlaw- 
fully, and  contrary  to  the  city  ordinance  and 
the  statutes,  engaged  in  exploding,  and  who  did 
unnecessarily  and  unlawfully  explode,  fire- 
crackers and  other  fireworks,  and  did  unneces- 
sarily and  unlawfully  throw  in  the  street  squibs 
and  other  articles  containing  powder  and  other 
explosives,  such  as  giant  powder,  dynamite, 
nitro  gl  vcerine,  and  gun  cotton  inclosed  in 
strong,  heavy  pasteboard  and  strong  paper  with 
cement,  constituting  what  is  called  and  known 
as  "cannon  crackers"  or  "American  firecrack- 
ers,"—in  fact,  dynamite  bombs,— which  were 
dangerous  to  human  life  and  safety,  unless 
handled  with  extreme  care:  that  such  explo- 
sions took  place  without  restraint,  in  a  violent, 
unlawful,  and  tumultuous  manner,  to  the  ter- 
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ror  and  disturbance  of  others  and  this  plain- 
tiff; that  while  this  plaintiff,  an  unmarritd 
woman,  was  riding  with  her  brother,  in  a  ooe- 
horse  buggy,  in  a  quiet  manner,  at  the  time 
and  place  mentioned,  among  the  persons  so 
assembled  without  knowing  of  the  danger,  and 
without  any  negligence  on  her  part,  she  was 
struck  upon  her  head  and  face  by  one  of  the 
cannon  crackers  or  explosive  articles  or  bombs 
thrown  and  expIodcKl  by  someone  in  the 
crowd,  to  the  plaintiff  unknown,  and  severely 
injured  by  wholly  destroying  one  of  her  eyes, 
and  greatly  impairing  her  other  eye,  to  her 
damage  in  the  sum  of  $20,000,  for  which  she 
prayed  judgment.  Thus  stripped  of  allega 
tions  and  conclusions  of  law,  and  of  arguments 
and  exaggerations,  the  facts  alleged  in  the  com- 
plaint are  few  and  simple.  The  city  cootaioed 
more  than  10,000  inhabitants.  It  is  of  com 
mon  knowledge  that,  in  such  a  city,  crow<i» 
assemble  in  the  streets  and  on  the 'sidewalks 
on  the  4th  of  July,  and  explode  firecrackers, 
cannon  crackers,  and  other  combustible  mate- 
rials. In  the  instant  case  the  explosion  was 
violent  and  in  a  tumultuous  manner,  to  tte 
terror  of  the  plaintiff  and  others.  The  un- 
known person  who  so  recklessly  threw  ai-d 
exploded  the  cannon  cracker  which  so  cruelly 
injured  the  plaintiff  is  not  a  partly  to  this  ac- 
tion, and,  of  course,  his  liability  fs  not  Iwfore 
us  for  consideration.  The  only  question  her? 
for  consideration,  upon  the  merits.  Is  whether 
the  city  is  liable.  The  explosion  was  in  vioU- 
tion  of  an  ordinance  of  the  city,  which,  by  ii& 
terms,  the  mayor  and  common  council  had 
power  to  suspend  on  the  4th  of  July,  but 
which  had  not  been  suspended.  The  com 
plaint  alleged  that  the  crowd  was  an  unlawful 
assemblage, — a  riot  and  a  mob. — and  in  viola- 
tion, not  only  of  the  ordinance,  but  of  the 
statute.  The  statute  gives  a  remedy  agains: 
the  city  for  any  bodily  harm  or  injury  su> 
tained  in  consequence  of  any  mob  or  riot,  by 
any  person  not  implicated  therein,  and  wbo^ 
act  or  negligence  in  no  way  contributed 
thereto.  Sanborn  &  Berryman,  Anno.  Stat 
g  938.  The  statute  also  provides  that  "any 
three  or  more  persons,  who  shall  assemble  ica 
violent  or  tumultuous  manner  to  do  an  unlaw 
f  ul  act,  or,  being  together,  shall  make  any  at 
tempt  or  motion  towards  doing  a  lawful  or  uc- 
lawful  act,  in  a  violent,  unlawful,  or  tumuitu 
ous  manner,  to  the  terror  or  disturbance  of 
others,  shall  be  deemed  an  unlawful  assembly: 
and  if  they  commit  such  acts  in  the  maDner 
and  with  the  effect  aforesaid,  they  shall  le 
deemed  guilty  of  a  riot."  Rev.  Stat,  ^  4oll 
It  will  be  observed  that  the  "three  or  more 
persons"  must  be  so  assembled  "to  d8  an  ud 
lawful  act,"  or  being  so  assembled,  shall  at- 
tempt to  do  "a  lawful  or  unlawful  act,  in  a 
violent,  unlawful,  or  tumultuous  manner,  to 
the  terror  or  disturbance  of  others,"  in  order  to 
constitute  an  unlawful  assembly;  and  then,  "if 
they  commit  such  acts  in  the  manner  and  with 
the  effect  aforesaid,  they  shall  be  deemei 
ffuilty  of  a  riot."  In  other  words,  to  consti- 
tute such  unlawful  assembly,  the  three  or  more 
persons  must  have  a  common  purpose  to  d'> 
the  act  complained  of,  and,  if  they  commit 
such  act  with  such  common  purpose  or  iotent, 
then  they  are  to  be  deemed  guilty  of  a  riot.  A 
distinguished  text-writer,  adopting  the  dtfi- 
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Dition  takeD  from  the  Draft  Report  of  the 
English  Commissioners  of  1879,  says:  "An  un- 
lawful assembly  is  an  assembly  of  three  or  more 
persons  who.  with  intent  to  carry  out  any  com- 
mon purpose,  assemble,  in  such  a  manner,  or 
so  conduct  themselves  when  assembled,  as  to 
cause  persons  in  the  neighborhood  of  such  as- 
sembly to  fear  on  reasonable  grounds  that  the 
persons  so  assembled  will  disturb  the  peace 
tumultuously,  or  will  by  such  assembly  need- 
lessly and  without  any  reasonable  occasion 
provoke  other  persons  to  disturb  the  peace 
tumultuously."  2  Whart.  Grim.  L.  10th  ed. 
^  1535.  "A  riot  is  the  tumultuous  disturb- 
ance of  the  public  peace  by  an  unlawful  as- 
sembly of  three  or  more  persons  in  the  execu- 
tion of  some  private  object.  .  .  .  If  it  be 
to  resist  a  statute,  but  not  to  overthrow  gov- 
ernment, then,  in  the  United  States,     .    .     . 


the  offense  is  not  treason,  though  it  may  be 
not  or  a  hi^h  misdemeanor."  Id.  f^  1587. 
There  is  nothmg  in  the  complaint  to  indicate 
that  the  crowd  in  the  street,  or  on  the  side- 
walk, or  any  three  or  more  persons  in  the 
crowd,  had  any  common  intent  or  purpose  to 
injure  the  plaintiff  or  any  other  person  by  the 
explosion  of  the  cannon  cracker  in  question. 
It  was  thrown  and  exploded  by  someone  un- 
known to  the  plainliflE.  Others  were  throwing 
and  exploding  firecrackers,  but  each  person 
was.  apparently,  the  sole  manipulator  of  hia 
own  firecracker,  and  there  was  no  common  in- 
tent or  purpose,  of  any  three  or  more  persons, 
to  explode  any  particular  firecracker,  much 
less  to  injure  the  plaintiff  or  any  other  person 
by  such  explosion.  It  is  equally  apparent  that 
it  was  not  a  mob. 

The  order  of  the  Circuit  Court  is  affirmed. 
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John  DOLAN 

r. 

Patrick    HUGHES, 

Riverside  Worsted  Mills,  Garnishee. 


(- 


-R.I ) 


1.  Fraud  in  an  assii^nment  of  waugea 
by  a  debtor  is  not  shown  by  the  fact  that  the 
af«8ig:nee  never  drew  the  wajres,  but  they  were 
drawn  on  his  orders  by  the  assifirnor,  and  imme- 
diately paid  over  to  him. 

S.  An  asslfi^nment  of  waives  for  the 
period  of  one  year*  made  by  a  person  then 
working  under  a  contract,  whether  it  was  for 
work  by  the  day,  by  the  week,  or  otherwise,  is 
valid,  under  Gen.  Laws,  chap.  264,  S  28,  when 
made  and  recorded  as  the  statute  provides. 

(May  5, 1898.) 

EXCEPTIONS  to  rulings  of  the  Court  of 
Common  Pleas  for  i^rovidence  County 
charging  the  garnishee  for  wages  alleged  to  be 
due  the  defendant  in  a  proceeding  to  collect 
money  alleged  to  be  due  by  defendant  toplain- 
tiflf.     Sttstairted, 

The  facts  are  stated  in  the  opinion. 

Mr.  William  C.  Barry,  for  defendant: 

The  assignment  of  defendant's  wages  to  the 
assignee  for  the  space  of  one  year  was  valid  and 
in  accordance  with  §28,  chap.  254,  Gen.  Laws. 

Thauer  v.  Kell^y,  28  Vt.  19.  65  Am.  Dec. 
220;  tiernay\.  McGarity.  14  R.  I.  231;  Ken- 
nedy v.  Tiernav,  14  R.  I.  528;  Hartley  v.  Tap- 
ley,  2  Gray.  565;  Brackettv,  Blake,  7  Met.  385. 
4i  Am.  Dec  442;  Kmery  v.  Lawrence,  8  Cush. 
151;   67/«x<?  V.  Duby,  20  R.  I. . 

The  title  to  future  earnings  belonged  of  right 
to  assignee,  and  his  delegating  another,  even 
the  defendant,  to  obtain  said  wages,  was  not 


Note.— As  to  the  aseltfnment  of  future  earnings, 
see  also  Sandwich  Mfg.  Co.  v.  Robinson  (Iowa)  U 
L.  R.  A.  i26,  and  note, 
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of  itself  fraudulent,  as  the  said  assignee  might 
for  convenience,  or  any  other  way  best  suited 
to  himself,  secure  another  to  obtain  same. 

Privity  of  contract  and  interest  must  in  gen- 
eral combine  to  justify  charging  the  garnishee. 

Drake,.  Attachm.  §612. 

Mr.  C.  Slocum  Smith  for  plaintiff. 

Tilling^hast,  J.,  delivered  the  opinion  of 
the  court: 

This  case  is  before  us  on  exceptions  to  the 
rulings  of  the  common  pleas  division  whereby 
the  Riverside  Woolen  Mills  was  charged  as 
garnishee.  The  record  shows  that  the  defend- 
ant was  in  the  employ  of  said  Riverside  Mills 
at  the  time  of  the  attachment  of  his  wacres,  on 
November  5,  1897,  and  that  the  sum  of\si3.02 
of  his  earnings  was  then  in  its  hands,  it  also 
shows  that  prior  to  said  attachment,  viz.,  on 
the  24th  day  of  November,  1896,  the  defendant 
for  a  valuable  consideration,  had  assigned  his 
wages  to  one  John  F.  Fogarty  for  the  period  of 
one  year,  and  that  said  assignment  was  duly 
recorded:  that  at  the  time  of  the  making  of  the 
assigoment  the  defendant  was  indebted  to  said 
Fogarty,  and  continued  to  be,  and  still  is,  in- 
debted to  him,  for  groceries  and  other  neces- 
saries furnished  to  him  and  bis  family;  and 
that  he  was  so  indebted  at  the  time  of  the 
service  of  the  writ  in  this  case.  It  further  ap- 
pears that  said  Fogarty,  assignee,  never  per- 
sonally drew  the  defendant's  wages,  but  that 
the  same  were  drawn  by  the  defendant  upon 
orders  given  by  the  assignee  for  that  purpose, 
and  that  all  of  the  moneys  so  collected  were 
immediately  paid  over  by  the  defendant  to  the 
assignee.  In  view  of  these  facts,  the  common 
plea^  division  held  that,  as  the  assignee  did  not 
personally  draw  the  defendant's  wages,  but 
p>ermitted  the  defendant  to  draw  the  same,  the- 
assignment  was  fraudulent  and  void.  The 
court  also  held  that,  there  being  no  evidence  of 
any  lime  contract  between  the  defendant  and 
the  garnishee,  the  defendant  is  presumed  to 
have  been  hired  by  the  day,  and  hence  had 
nothing  assignable  to  set  over  to  the  claimant. 
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We  think  the  court  erred  in  its  decision. 
The  mere  fact  that  the  wages  were  drawn  or 
collected  by  the  defendant  in  the  manner  afore- 
said, did  not,  in  our  opinion,  render  the  assign- 
ment fraudulent  and  void.  In  thus  drawing 
his  wages  the  defendant  was  simply  acting  as 
the  agent  or  messenger  of  the  assignee.  That 
the  latter  could  have  authorized  any  other  per- 
son than  the  defendant  to  draw  the  wages  for 
him  will  not  be  questioned.  Why  could  he 
not  as  well  confer  this  power  on  the  defendant 
as  upon  any  other  person?  If  it  be  answered 
that  to  do  so  would  furnish  opportunity  for 
fraud,  as  between  the  assignor  and  assignee,  by 
enabling  a  debtor  to  prevent  other  creditors 
from  attaching  the  money,  we  reply  that  while 
this  may  be  so,  and  while  we  might  perhaps 
be  inclined  to  hold  that,  where  the  assignor 
is  allowed  to  draw  wages  thus  assigned  with- 
out explanation  as  to  the  disposition  thereof,  it 
would  afford  prima  facie  evidence  of  collu- 
sion and  fraud,  yet  when  it  appears,  as  it  does 
in  this  case,  that  the  wages  drawn  by  the 
assignor  were  immediately  and  fully  paid  over 
to  the  assignee,  we  fail  to  see  that  fraud  can 
properly  be  inferred.  The  presumption  of  law 
is  in  favor  of  the  validity  of  the  assignment  and 
of  the  good  faith  of  the  transactions  thereun- 
der, and  they  must  be  proved  to  have  been 
fraudulently  made  before  the  court  can  decide 
against  them.  Johnson  v.  Thayer,  17  Me.  401); 
Adams  v.  Robinson ^  1  Pick.  561;  Drake, 
Attachm.  §  615;  Sbinn,  Attachm.  §  114.  The 
case  is  different  from  that  of  Hickey  v.  Ryan^ 
19  R.  I.  399,  cited  by  plaintiff,  where  it  ap- 
peared that  the  assignee  returned  to  the  de- 
fendant about  one  half  of  the  wages  earned  by 
him  each  week,  which  conduct  was  held  to  be 
fraudulent,  as  against  other  creditors. 

As  to  the  second  ground  upon  which  the 
common  pleas  division  held  that  the  assign- 
ment was  invalid,  we  are  of  opinion  that  it  is 
not  tenable.  R.  I.  .Gen.  Laws.  chap.  254,  §  28, 
recognizes  the  validity  of  an  assignment  of 
future  earnings  when  made  and  recorded  in  ac- 
cordance therewith,  and  this  court  has  repeat- 
edly held  such  an  assignment  to  be  good. 
Tiernayy,  McQarity,  14  li.  I.  231;  Kennedys. 
Tiernay,  14  R.  I.  528;  Chase  v.  Duby,  20  R.  I. 
— ^.  It  is  true  that  in  the  case  at  bar  the  rec- 
ord does  not  show  the  terms  of  the  hiring,  but 
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it  does  show  that  the  defendant  was  in  the  em- 
ploy of  the  garnishee,  and  had  been  for  a  con- 
siderable period  of  time,  and  that  his  wases 
were  payable  weekly.  In  other  words  it  ap- 
pears that  there  was  a  present  subsisting  coo- 
tract  between  the  defendant  and  the  garnishee 
at  the  time  of  the  making  of  the  assienment. 
and  that  out  of  that  contract  an  indebtedness 
did  in  fact  arise  upon  which  the  assignment 
could  operate.  It  is  not  the  case  of  a  mere 
possibility  of  future  indebtedness  without  any 
subsisting  engagement  upon  which  it  sbaL 
accrue  (see  assignment  in  Kennedy  v.  Tiermp. 
14  R.  I.  528),  but  the  case  of  both  an  actoa! 
and  a  possible  debt  arising,  and  contingently 
to  arise,  out  of  a  subsistin^r  contract;  and,  thU 
being  so,  we  do  not  see  that  it  is  material 
whether  it  was  a  contract  to  work  by  the  day, 
by  the  week,  or  otherwise.  If  it  was  a  hirins 
by  the  day,  as  the  common  pleas  division  de^ 
cided,  then  it  was  evidently  not  for  a  single 
day,  but  was  a  continuous  hiring  by  the  day. 
so  long  as  the  contract  of  hiring  continued. 
In  McConnell  on  Trustee  Process  (§  209).  tbt 
law  is  summarized  as  follows:  '  'The  contract 
of  employment  need  not  cover  a  fixed  time. 
A  hiring  is  all  that  is  necessary,  even  though 
the  employee  may  leave,  or  the  employer  may 
discharge,  at  any  time.  Nor  need  the  hirioe 
be  for  a  regular  salary.  A  hiring:  by  the  piece 
will  be  sumcient,  although  the  wages  vary  in 
amount  from  month  to  month.  And  the  same 
rule  applies  where  the  assignor  works  by  the 
day,  but  his  wages  are  paid  monthly.  And  so 
the  contract  may  be  defeasible  or  avoidable. 
In  such  case  it  will  be  valid  until  defeated  by 
some  act  of  the  parties.  And  although  waee^ 
may  be  conditional  or  uncertain  as  to  amonot, 
or  contingent,  still  they  may  be  assigned." 
Garland  v.  Harrington,  51  N.  H.  409,  and 
Lannan  v.  Smith,  7  Gray,  150,  were  ca^es 
where  the  hiring  was  by  the  day,  and  it  was 
held  in  each  of  them  that  the  wages  were  as- 
signable. 

We  therefore  decide  that  the  assignment  in 
question  was  effectual  to  convey  the  wages  of 
the  defendant  to  said  Fogarty,  and  hence  that 
the  garnishee  should  be  discharged.  The  case  i? 
remitted  to  the  common  pleas  division  for 
further  proceedings  in  accordanoe  with  this 
opinion. 
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Nancy  E.  SIMS,  by  Her  Guardian,  W.  R. 

Sprinkle, 

r. 

W.  M.  SIMS,  AppU 

(121N.  C.897.) 

1.   A  marriage  with  a  pemon  who  has,  in 
appropriate  prooeedlDflra,  been  found  to  be  men- 


tally Imbecile,  to  absolutely  void  ab  initio^  and 
can  be  at  any  time  so  declared  by  the  court. 

8.  A  g^aardian  of  a  Innatie  cannot  be  re- 
moved In  an  exparU  proceeding  in  which  no  no- 
tice is  served  on  him. 

8.  A  marriage  void  on  account  of  lona- 
cy  cannot  be  cured  merely  by  cohabitation  after 
restoration. 

4.   The  onardian  of  a  Innatic  may  brinar 


NoTB.— Jfaniade  of  person  when  insane. 
T.  InvalidUy  of. 
fl.  Dtgree  of  incapoeiti/  vihich  wUl  affect. 

III.  Ttxt  of  capacim  to  contract. 

IV.  Tt9t  of  capacity  to  know  the  nature  of  the  ac€. 
V.  Incapacity  eombined  with  fraud. 

VI.  Incapacity  cu  a  oroundfor  divorce, 
VII.  Ratificatiiyn  and  waiver  of  right  to  attack. 
VIII.  Evidence  of  incapacity. 

a.  Prawmption  and  burden  of  proof. 

b.  Su^iency^  toeiahU  and  odmissiMlity. 
0.  Effect  of  inquigUion. 

IX.  TheannulmenL 

a.  Necetgity  of  decree  for. 

b.  JurindictUm;  procedure. 

c.  Effect. 

I.  Invalidity  of. 

By  the  common  law  an  idiot  miarht  contract  mar- 
rtaffe,  and  the  marriage  of  an  idiot  or  lunatic  was 
considered  valid.  Park  v.  Barron,  20  Oa.  70S.  66 
Am.  Dec.  641,  dictum:  Stiles  v.  West,  cited  in  Hid. 
112. 

But  the  universal  rule  now  is  that  the  marriafire 
of  parties  either  of  whom  lacks  the  mental  capaci- 
ty  to  consent,  not  duringr  a  lucid  interval,  is  inef  • 
tectuai  and  void  ab  initio.  Way  mire  v.  Jetniore, 
22  Ohio  St.  274:  Kawdon  v.  Rawdon,  28  Ala.  666: 
Unity  V.  Belgrade,  76  Me.  419;  Smith  v.  Smith,  47 
Miss.  211;  GathluRS  v.  Williams,  27  N.  C.  (6  Ired.  L.) 
487. 44  Am.  Dec.  49;  Foster  v.  Means,  Speers,  Bq. 
509.  42  Am.  Dec.  832:  Browning  v.  Reane,  2  Phillim. 
Eocl.  Rep.  69;  Ash's  Case,  2  Freem.  Ch.  289;  Greno*s 
Case,  cited  in  2  Freem.  Ch.  260;  Smart  v.  Taylor,  9 
Mod.  98:  Morrison's  Case,  cited  in  1  Bl.  Com.  p.  489; 
1  CoUlnson,  Lunacy,  574:  Legeyt  v.  O'Brien,  Mil- 
ward,  325. 

Thoufrh  the  insanity  was  only  temporary.  Le- 
geyt  V.  O'Brien,  Mil  ward,  826. 

Idiocy  or  lunacy  is  an  Insuperable  impediment  to 
the  oontractinfiT  of  marriage,  as  it  is  to  the  entering 
into  of  any  other  contract.  Johnson  v.  Kincade, 
37N.  C.  (2Ired.  Fai.)  470. 

And  a  marriage  of  an  insane  person  is  absolutely 
void  by  reason  of  the  want  of  capacity  of  such  per- 
son to  contract.  Powell  v.  Poweli,  18  Kan.  871, 26 
Am.  Rep.  774;  Smith  v.  Smith,  47  Miss.  211. 

Marriage  is  a  civil  contract,  and  will  be  invali- 
dated by  want  of  consent  of  capable  persons. 
Turner  v.  Meyers,  1  Hagg.Consist.  Rep.  414;  Jenkins 
V.  Jenkins.  2  Dana,  102, 26  Am.  Deo.  4B7;  Cole  v.  Cole, 
5  Sneed,  67,  70  Am.  Deo.  276;  Jaques  v.  Public  Ad- 
ministrator, 1  Bradf.  480. 

And  may  be  avoided,  like  any  other  contract,  for 
-want  of  sufficient  mental  capacity  in  the  parties,  if 
the  mind  was  unsound  at  the  time  or  Incapable 
of  consent,  that  being  an  essential  element  in  all 
contracts.  Cole  v.  Cole,  5  Sneed,  67,  70  Am.  Dec. 
275. 

And  the  court,  in  an  action  for  the  annulment  of 
a  marriage  on  the  ground  of  lunacy,  has  no  discre- 
tion to  refuse  a  decree,  where  it  is  legally  demand- 
ed, on  the  ground  that  such  refusal  would  be  best 
for  all  the  parties  under  existing  circumstances. 
Crump  V.  Morgan,  88  N.  a  (8  Ired.  Bq.)  91,  40  Am. 
Dea447. 
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So,  the  marriage  of  a  lunatic  does  not  determine 
the  right  to  her  custody.  Ash^s  Case,  2  Freem.  Ch. 
269. 

And  the  marriage  of  a  man  to  a  woman  who  was 
before  and  at  the  time  of  the  marriage  a  lunatic. 
Incapable  of  entering  into  a  valid  marriage  con- 
tract, does  not  confer  the  settlement  of  the  hus- 
band on  the  wife  where  the  marriage  had  been  de- 
creed to  be  a  nullity,  on  that  ground.  Reading  v. 
Ludlow,  48  Vt.  628. 

But  a  woman  may  gain  a  settlement  by  residence 
in  the  house  of  her  husband,  if  she  has  property 
and  sufficient  intellect  to  choose  a  home,  though 
she  was  insane  at  the  time  of  her  marriage,  and 
afterwards,  and  her  marriage  was  decreed  to  be 
null  and  void  for  that  cause.  Concord  v.  Runmey, 
46  N.  H.  428. 

So,  administration  of  the  effects  of  a  deceased 
person  ^1  bo  refused  to  the  man  who  married  her 
where  the  marriage  is  null  and  void  on  the  ground 
of  her  mental  imbecility.  Browning  v.  Reane,  2 
Phillim.  Buol.  Rep.  60. 

And  a  marriage  ceremony  performed  while  the 
man  was  upon  his  deathbed,  in  extremis  and  help- 
less, and  surrounded  by  the  woman  married  and 
her  frtenda,  when  be  was  apparently  oblivious  to 
his  former  wife  and  children,  affords  no  presump- 
tion against  the  validity  of  his  previous  marriage. 
Christy  v.  Clarke,  45  Barb.  629. 

Nor  will  the  performance  of  a  marriage  cere- 
mony, and  continued  cohabitation,  with  a  per- 
son whose  mind  had  remained  constantly  unsound 
until  death,  constitute  a  legal  marriage  which  will 
give  claim  to  dower  or  curtesy  in  his  or  her  es- 
tate. Jenkins  v.  Jenkins,i2  Dana,  102,  26  Am.  Dec. 
487. 

In  Wiser  v.  Lookwood,  42  Vt.  720,  however,  it  was 
held  that  though  a  marriage  be  one  which  can  be 
avoided  on  the  ground  of  the  lunacy  of  a  party,  It 
is  a  still  a  marriage  in  fact,  and  on  the  death  of  the 
husband  the  wife  is  entitled  to  a  distributive  share 
of  his  estate. 

But  while  a  lunatic,  during  his  lunacy,  is  not 
capable  of  marriage,  he  may  marry  during  a  lucid 
interval.  Ash's  Case,  2  Freem.  Ch.  269;  Rawdon  v. 
Rawdon,  28  Ala.  565. 

And  where  one  is  rational  at  the  time  of  his 
marriage,  subsequent  unsoundness  will  not  in- 
validate it.    Banker  v.  Banker,  63  N.  Y.  409. 

To  warrant  the  anulment  of  a  marriage  on  the 
ground  that  the  defendant  was  a  lunatic  it  must 
appear  that  such  cause  existed  at  the  time  of  the 
marriage.    Forman  v.  Forman,  68  N.  Y.  S.  R.  689. 

And  where  a  woman  marries  a  man  of  suf- 
ficient mental  ability  to  comprehend  the  obliga- 
tions assumed  and  the  functions  of  the  marriage, 
and  cohabits  with  him,  and  they  have  children, 
and  misfortune  overtakes  him,  and  he  grows 
worse  and  has  to  be  confined  in  an  asylum  for  the 
insane,  the  subsequent  affliction  furnishes  her 
with  no  ground  for  the  annulment  of  the  mar- 
riage.   Forman  v.  Forman,  68  N.  Y.  S.  R.  689. 

Nor  can  an  action  be  maintained  for  the  annul- 
ment of  the  marriage  of  an  insane  person  where 
at  the  time  of  the  marriage  be  was  fully  compe 
tent  to  enter  Into  the  marriage  relation,  which  be 
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an  action  to  have  her  marriage,  solemnized  after 
Bhe  was  declared  Insane,  set  aside. 

6.   Receipt  and  confirmation  of  the  re- 
port of  a  Jnry  flndlnflr  lunacy  as  required  by 


statute  will  be  presumed  if  the  clerk  acts  on  it  by 
appofntlner  a  guardian. 

(December  7, 1807.) 


did  understandinffly,  and  the  parties  to  the  mar- 
riage lived  together  as  husband  and  wire  for  more 
than  a  year,  and  until  his  death,  without  objection 
from  his  guardian  or  anyone  else,  or  any  proceed- 
ing being  taken  to  annul  the  marriage.  McCleary 
y.  Barcalow,  6  Ohio  C.  C.  4S\, 

Neither  insanity  nor  idiocy  of  a  party  at  the 
time  of  marriage,  however,  is  a  sufficient  ground 
for  divorce,  or  a  decree  of  nullity,  unless  the 
other  party  was  Ignorant  of  such  disability  at  the 
time  of  the  marriage.    Smith  v.  Smith,  47  Miss.  211. 

One  who  enters  into,  and  consummates,  a  con- 
tract of  marriage  with  full  knowledge  of  the  in- 
sanity of  the  person  married,  is  estopped  from 
denying  the  validity  of  the  marriage  on  the  ground 
of  such  insanity,  the  contract  beiog  invalid  only 
at  the  election  of  the  insane  party.  Keyes  v. 
Keyes,  22  N.  H.  568,  dictum. 

But  the  fact  that  the  nephew  of  an  alleged  insane 
person  opposed  his  marriage,  to  the  knowledge  of 
the  person  about  to  marry  him,  is  not  notice  to  her 
that  her  Intended  husband  was  insane,  which  will 
sustain  the  claim  that  she  did  not  become  a  party 
to  tbe  marriage  contract  in  good  faith,  and  there- 
fore that  she  is  not  entitled  to  compensation  by 
virtue  of  Iowa  Code,  1 2230,  providing  that,  in  case 
either  party  enters  into  a  contract  of  marriage  in 
good  faith,  supposing  the  other  party  to  be  capa- 
ble of  contracting,  and  the  marriage  is  declared 
a  nullity,  the  court  may  decree  such  innooent 
person  compensation  as  in  case  of  divorce,  where 
she  knew  of  his  doing  business  and  managing 
large  property  interests,  and  supposed  him  to  be 
of  sound  mind,  and  he  exhibited  no  indications  of 
mental  unsoundness.  Barber  v.  Barber,  74  Iowa, 
801. 

IL  Degree  of  ineapacUu  which  tPiU  affect. 

While  the  rule  is  generally  laid  down  as  above 
stated,  there  are  different  degrees  of  mental  In- 
capacity, and  it  is  not  every  mental  defect  which 
win  invalidate  a  marriage. 

Thus,  mere  weakness  of  mind  on  the  part  of  a 
party  to  a  marriage  will  not  avoid  it,  unless  it 
amounts  to  derangement.  Rawdon  v.  Rawdon,  28 
Ala.  666;  Ward  v.  Dulaney,  23  Miss.  410;  Baughman 
v.  Baughman,  aS  Kan.  688;  Nonnemacher  v.  Non- 
nemacher,  160  Pa.  634. 

And  mere  imbecility  or  weakness  of  mind,  caused 
by  disease,  is  not  sufficient  ground  for  avoiding  a 
marriage  when  unaccompanied  by  circumstances 
showing  that  it  was  taken  advantage  of.  Baugh- 
man V.  Baughman,  32  Kao.  688. 

Nor  will  great  eccentricity  of  conduct  be  suffi- 
cient ground,  unless  it  reaches  a  point  that  evinces 
inability  to  comprehend  the  subject-matter  of 
the  contract.  Ward  v.  Dulaney,  23  Miss,  410;  Non- 
nemacher  v.  Nonnemacher,  150  Pa.  634. 

Nor  will  mere  proof  of  dejection,  or  singularity 
of  conduct.    Anonymous,  4  Pick.  82. 

And  dullness  of  intellect,  coupled  with  deafness 
and  dumbness,  is  not  alone  sufficient  to  render  a 
person  incompetent  to  marry.  Harrod  v.  Harrod, 
lKay&J.4.18Jur.868. 

And  inability  upon  the  part  of  a  deaf  and  dumb 
person  to  understand  others  in  general,  especially 
strangers,  and  an  occasional,  and  not  infrequent, 
inability  to  appreciate  simple  mathematical  calcu- 
lations, are  insufficient  to  show  incapacity  to  con- 
tract marriage,  or  to  warrant  the  granting  of  an 
Issue  as  to  tbe  validity  of  the  marriage.  Harrod 
V.  Harrod,  1  Kay  &  J.  4, 18  Jur.  863. 

So,  mere  proof  of  the  fact  of  Insanity,  without 
more,  is  not  sufficient  to  warrant  a  decree  of  nul- 
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lity  of  a  marriage.  Concord  v.  Romney,  45  N.  H. 
423. 

In  annuUmg  a  marriage  on  the  ground  of  la- 
nacy,  the  law  proceeds  upon  the  groand  tliat  the 
party  was  in  fact  Incapable  of  makioir  aacta  a 
contract  for  want  of  the  proper  underBtaodinr 
necessary  to  yield  an  IntelUgeDt  assent  to  the  ob- 
ligation.   Forman  v.  Forman,  53  N.  F.  8.  R.  63R. 

And  a  marriage  contract  can  be  declared  vowi 
on  the  ground  of  insanity,  only  for  such  want  of 
understanding  as  to  render  the  party  incapable 
of  assenting  thereto.  Lewis  v.  Lewia,  44  Minn. 
124,  0  L.  R.  A.  606. 

And  the  fact  that  a  party  to  a  marriaire  ia  sab- 
Ject  to  some  vice  or  uncontrollable  impulse  or 
propensity  will  not  Justify  setting  it  aside  as  voi<l 
where  he  was  otherwise  sound  and  able  to  under- 
stand the  nature  and  obligations  of  the  marriage 
contract.  Lewis  v.  Lewis,  44  Minn.  124,  9  !«.  B.  A. 
605. 

The  terms  **non  compos  mentis,**  and  **^of  unsoani 
mlnd,"a&used  with  reference  to  capacity  to  marry, 
mean  the  same  thing,  and  have  a  determinate  le- 
gal signification  importing,  not  weakness  of  un 
derstanding,  but  a  total  deprivation  of  aense^  and 
arc  alike  applicable  to  Idiots  and  lunatics.  Foster 
V.  Means,  Speers,  Eq.  660,  42  Am.  Dec  88SL 

In  Hancock  v.  Peaty,  L.  R.  1  Prob.  &  Div.  SS,  S 
L.  J.  Prob.  N.  8.  67,  however.  It  was  held  ttMt  the 
question  to  l>e  considered  on  an  issue  whether  a 
person  had  sufficient  mental  capacity  to  contmcc  a 
marriage  is  whether  his  mind  was  diseased  or  err 
at  tbe  time  of  the  contract,  and  If  the  evidence  ee^ 
tablished  that  his  mind  was  diseased  at  that  time. 
the  court  will  not  consider  the  extent  of  tbe  de- 
rangement. 

III.  Test  of  eapaeUy  to  contrcLcU 

Under  Oa.  Code,  S  1702,  a  marriage  of  pereow 
unable  to  contract  is  void.  Bell  v.  Bennett*  73  CSa. 
784. 

And  some  of  the  cases  lay  down  the  rule,  with- 
out reference  to  statute,  that  a  marriagre  is  invalid 
where  one  of  the  parties  to  it  was  so  Imbecile  a> 
not  to  understand  the  nature  of  the  contract. 
True  V.  Kanney,  21  N.  H.  62,  68  Am.  Dec.  164:  Mid- 
dleborough  v.  Rochester,  12  Mass.  983. 

And  tliat  persons  not  having  the  regular  nee  of 
their  understanding  sufficient  to  deal  with  discre- 
tion in  the  common  affairs  of  life,  or  whose  weak- 
ness is  so  considerable  as  to  amount  to  derange^ 
ment,  are  incapable  of  contracting  a  valid  mar- 
riage. Cole  V.  Cole,  5  8need,  57, 70  Am.  Dec  ST&:  Fos- 
ter V.  Means,  Speers,  Eq.  609.  42  Am.  Dec.  33S. 

And  a  marriage  between  such  a  person  and  a  fe- 
male pauper  will  not  change  the  place  of  her  set- 
tlement from  that  of  her  nativity.  MlddletK>rougfc 
V.  Rochester,  12  Mass.  863. 

And  to  Justify  a  divorce  upon  the  ground  of  in- 
sanity of  the  wife  at  the  time  of  the  marrtage. 
within  this  rule,  such  evidence  of  insanity  most  be 
given  as  would  Justify  a  Jury  In  a  civil  action  in 
finding  a  party  incapable  of  making  a  contracL 
Anonymous,  4  Pick.  82. 

But  no  greater.  If  as  much,  mental  capacity  s 
required  to  make  a  matrimonial  contract,  than  is 
required  for  ordinary  business  contracts,  or  a  valid 
testamentary  disposition  of  one*s  estate.  Kem  v. 
Kern,  61  N.  J.  Bq.  674. 

And  a  marriage  will  not  be  set  aside  on  tbe 
ground  of  mental  incapacity  of  a  party  oa  less 
proof  than  would  suffice  to  annul  oontracts less  sa- 
cred and  important  in  their  nature.  Ward  v.  Do* 
laney,  28  Miss.  4ia 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for- Wilkes  County  ad- 
judging void  a  marriage  which  had  been  en- 
ter^ into  between  plaintiff  and  defendant  after 


plaintiff  had  been  found  to  be  mentally  imbe- 
cile.    Affirmed. 

The  facts  sufficiently  appear  in  the  opin- 
ion.  • 


And  an  Instruction  in  an  action  attackinflr  the  le- 
graiity  of  a  marriagre  because  of  the  alleged  insanity 
of  the  husband  at  the  time,  that  a  degrree  of  mind 
sufficient  to  enable  one  to  enter  into  a  valid  con- 
tract or  make  a  valid  will  or  deed  Is  sufficient  to 
enable  him  to  contract  matrimony,  is  sufficiently 
favorable  to  tbe  parcy  contesting  such  marriage. 
Atkinson  v.  Medford,  46  Me.  510. 

Upon  tbe  other  hand,  however,  it  has  been  held 
that  the  marriage  of  one  who  has  an  intelligent 
understanding  of  the  nature  of  the  act  in  which  he 
was  engaged,  and  tbe  contract  and  relation  into 
which  he  was  entering,  is  valid,  tbougfa  he  was  not 
capable  of  making  business  contracts  and  carrying 
on  business  generally.  Nonnemacher  v.  Nonne- 
macber,  ISO  Pa.  634. 

IV.  Test  of  eapacUy  to  hnow  the  nature  of  the  act, 

Tbe  rule  held  by  a  great  majority  ot  the  cases 
makes  capacity  to  know  the  nature  of  the  act  the 
test  of  capacity  to  marry. 

Thus,  to  avoid  a  contract  of  marriage  on  the 
ground  of  mental  unsoundness  within  this  injle, 
tbere  must  be  an  inability  to  know  the  nature  of 
the  act,  and  to  intelligently  will  to  do  it.  Baugh- 
man  x,  Baughman,  82  Kan.  fi88;  Nonnemacher  v. 
Nonnemacher,  160  Pa.  684. 

Insanity  which  will  disable  one  to  contract  mar- 
riage must  be  of  such  a  nature,  or'of  such  severity, 
that  the  person  is  incapable  of  exercising  a  rational 
Judgment  upon  the  subject  Concord  v.  Rumney, 
45N.H.423. 

The  evidence  must  show  that  tbere  was  such  im- 
becility or  unsoundness  of  mind  at  the  time  that 
the  party  did  not,  and  could  not,  have  an  intelli- 
Kent  understanding  of  tbe  contract  and  relation 
of  marriage.  Nonnemacher  v.  Nonnemacher,  160 
Pa.  684. 

Tbe  marriage  of  a  woman  who  was  ecoetftric, 
and  whose  mind  was  ailected,  is  valid  where  she 
had  mind  enough  to  know  what  she  did,  and  mem- 
ory enough  to  remember  it  afterwards,  and  Judg- 
ment enough  to  recollect  and  comment  upon  the 
maoner  and  character  of  the  act  she  had  com- 
mitted.   Ward  V.  Dulaney,  28  Miss.  410. 

Nor  will  a  marriage  be  decreed  invalid  under  a 
statute  authorizing  the  court  to  decree  marriages 
null  and  void  where  either  of  the  parties  was  at  tbe 
time  insane,  where  the  party  alleged  to  be  insane 
knew  his  rather  and  uncle  at  the  time,  and  his  trus- 
tee, and  the  nature  of  tbe  trustee*8  office,  and  dis- 
played shrewdness  and  intelligence  when  speaking 
on  the  subject  of  tbe  legal  relation  which  he  bore 
him,  though  bis  mind  was  weak  and  he  could  not 
learn  to  count.    Elzey  v.  Elzey,  1  Houst.  (Del.)  809. 

So,  a  marriage  will  not  be  annulled  on  the  ground 
that  a  party  thereto  was  afflicted  with  a  morbid 
propensity  to  steal,  commonly  denominated  klep- 
tomania, where  it  is  not  proved  that  she  was  not 
otherwise  sane,  or  that  her  mind  was  so  aifected  by 
such  propensity  as  to  be  incapable  of  understand- 
ing or  assenting  to  the  marriage  contract.  Lewis 
T.  Lewis,  44  Minn.  124,  0  L.  R.  A.  606, 

And  it  will  not  be  set  aside  upon  tbe  ground  of 
the  insanity  or  imbecility  of  a  party  thereto,  be- 
cause he  was  a  person  of  weak  intellect,  who  at 
times  did  not  express  himself  coherently,  and  who 
was  unable  to  reason  from  cause  to  effect,  and  who 
had  been  Judicially'  determined  to  be  unfit  to  take 
care  of  himself  and  bis  property,  where,  until  he 
was  thirty- five  years  of  age  be  had  been  permitted 
by  his  family  to  care  for  himself  and  property, 
and  bad  so  taken  care  of  his  estate  that  it  had  been 
preserved  if  not  racreased,  and  his  memory  was 
40  L.  R.  A. 


good,  and  he  manifested  shrewdness  and  Judgment 
in  making  a  bargain,  and  conducted  himself  with 
reference  to  the  marriage  without  impropriety  or 
peculiarity,  and  seemed  to  have  a  proper  concep- 
tion of  the  ceremony  and  to  understand  the  rights, 
duties,  and  responsibilities  which  attach  to  the 
marriage  relation.    Kern  v.  Kern,  61  N.  J.  Eq.  574. 

A  marriage  contract  will  be  declared  null  and 
void,  however,  where  either  party  from  imbecility 
of  mind  or  deranged  intellect  is  incapable  of  voli- 
tion, or  unable  to  comprehend  the  nature  of  the 
engagement  entered  into.  Ward  v.  Dulaney,  28 
Miss.  410. 

Where  the  incapacity  of  a  person  is  such  that  he. 
is  incapable  of  understanding  the  nature  of  the 
contract  of  marriage,  and  incapable  from  mental 
imbecility  of  taking  care  of  his  person  and  proper- 
ty, be  cannot  dispose  of  his  person  or  property  by  a 
matrimonial  contract,  any  more  than  by  any  other 
contract.  Crump  v.  Morgan.  88  N.  C.  (3  Ired.  Bq.) 
01,  40  Am.  Dec.  447:  St.  George  v.  Blddeford,  76  Me. 
608;  Browning  v.  Reane,  2  Phiilim.  Eocl.  Uep.  69. 

Tbe  question  in  an  action  for  the  annulment  of 
a  marriage  on  tbe  ground  of  tbe  infirmity  of  mtnd 
of  a  party  is.  Had  be  sufficient  mental  capacity  to 
understand  tbe  marriage  contract?  Kern  v.  Kern, 
61  N.  J.  Bq.  674. 

Whether  he  bad  possession  of  bis  reason  at  the 
time  of  the  alleged  marriage  ceremony,  so  as  to 
know  the  effect  of  the  act  he  was  about  to  per- 
form and  be  capable  of  intelligently  consenting 
thereto.    Baughman  v.  Baughman,  83  Kan.  638. 

The  court,  in  an  action  to  annul  a  marriage  on 
the  ground  of  lunacy,  must  determine  whether  the 
alleged  lunatic  was  capable  of  understanding  the 
nature  of  the  contract  and  tbe  duties  and  respon- 
sibilities which  it  creates,  and  was  free  from  the 
influence  of  morbid  delusions  upon  tbe  subject. 
Durbam  v.  Durham,  L.  R.  10  Prob.  Div.  80. 

The  question  of  the  capacity  of  a  party  to  a 
marriage  to  comprehend  tbe  nature  and  conse- 
quences of  her  acts,  however,  is  not  to  be  put  gen- 
erally, but  witb  reference  to  tbe  very  act  in  ques- 
tion.   Doe  V.  Roe,  1  Edm.  Sel.  Cas.  344. 

To  render  a  marriage  valid  there  ought  to  be 
enough  of  capacity  on  the  part  of  the  parties  to 
comprehend  the  subject,  and  tbe  duties  and  re- 
sponsibilities of  the  marital  relation.  Smith  v. 
Smith,  47  Miss.  211. 

And  to  avoid  a  contract  of  marriage  on  the 
ground  of  mental  unsoundness  the  party  alleged 
to  be  Insane  or  non  crrnipofi  mentis  must  be  incapa- 
ble of  understanding  the  nature  of  tbe  contract  it- 
self.   Baughman  v.  Baughman,  82  Kan.  638. 

One  who  contracts  marriage  should  be  held 
bound  thereby,  where  he  had  an  appreciation  of 
the  condition  of  the  marriage  state,  and  under- 
stood the  rights  and  responsibilities  which  attach 
thereto,  and  regarded  tbe  marriage  ceremony  as 
the  Incident  which  effected  the  marriage,  though 
he  was  a  person  of  weak  mind.  Kern  v.  Kern,  61 
N.  J.  Eq.  674. 

A  marriage  is  not  invalid  for  want  of  understand- 
ing of  either  of  tbe  parties,  where  they  were 
sufficiently  intelllgeot  to  understand  at  tbe  time  of 
the  ceremony  that  they  had  thereby  agreed  to  co- 
habit solely  together.  Harrod  v.  Harrod,  1  Kay  & 
J.  4,18Jur.868. 

But  a  marriage  is  void  if  at  the  time  it  was  con- 
tracted and  solemnized  the  husband  had  not  suffi- 
cient  mental  capacity  to  understand  the  nature  of 
the  marriage  contract,  and  that  by  it  be  assumed 
all  tbe  duties,  obligations,  and  responsibilities,  and 
all  tbe  rights,  growing  out  of  the  relations;  he  need 
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Mr.  W.  W.  Barber  for  appellant. 
Messrs.  Glenn  &  MaAly  tor  appellee. 

Clark,  J.,   delivered  the  opinion  of  the 
court: 
On  November  11.  1898,  Nancy  E.  Sims, 


under  appropriate  proceedings  begun  sotse 
time  previous,  was  duly  found  by  the  jorj  t^ 
be  mentally  imbecile.  The  jury  in  the  piesea: 
case  find  that  the  alleged  marriage  with  the 
defendant  took  place  on  the  14th  of  yoTem- 
ber,  1893.    Such  marriage  is  absolutely  void 


not  have  understood  such  duties,  obligations,  and 
respoDSibillties,  Out  should  have  understood  that 
he  took  them  all  upon  himself  whatever  they  mierht 
be.    St.  George  v.  Blddeford,  76  Me.  508. 

The  question  in  an  action  to  annul  a  marriage 
upon  the  ground  of  the  insanity  of  a  party  is  not 
whether  she  was  aware  that  she  was  goiner  through 
the  ceremony  of  marriage,  but  whether  she  was 
capable  of  understanding  the  nature  of  the  con- 
tract she  was  entering  Into,  free  from  the  influence 
of  morbid  delusion  upon  the  subject.  Hunter  v. 
Bdney,  L.  R.  10  Prob.  Div.  98. 

And  an  instruction  in  an  action  Involving  the 
validity  of  a  marriage,  given  by  way  of  illustrating 
and  enforcing  the  theory  already  presented,  that 
the  husband  must  have  suflBoieut  mental  capacity 
to  understand  the  nature  of  the  marriage  contract, 
that  the  same  rule  would  apply  to  the  contract  of 
marriage  that  would  apply  to  other  contracts,  is 
not  erroneous.  St.  Gleorge  v.  Biddeford,  76  He. 
SOB. 

Kor  is  one  given  in  illustration  of  the  rule  previ- 
ously stated,  that  the  husband  must  have  been  of 
sufficient  mental  capacity  to  understand  the  nature 
of  the  marriage  contract,— that  he  would  t>e  con- 
sidered incompetent  if  he  had  not  mental  capacity 
enough  to  be  able  to  provide  a  support  for  a 
family,  when  he  was  possessed  of  sufficient  means 
for  that  purpose.  St.  George  v.  Biddeford,  76  Me. 
688. 

And  a  marriage  contract  is  null  and  void  where 
the  prevailing  characteristic  of  the  mind  of  one  of 
the  parties  is  the  absence  of  the  reasoning  facul- 
ties, accompanied  by  only  occasional  numifeeta- 
tlons  of  sense,  and  where  only  in  rare  instances 
the  reasoning  powers  can  be  detected  at  all,  and 
the  evidence  tends  to  the  conclusion  that  the  indi- 
vidual is  incapable  of  transacting  the  ordinary 
affairs  of  life.  Foster  y.  Means,  1  Speers,  Eq.  669, 
4S  Am.  Dec.  882. 

And  one  who,  while  in  her  childhood,  was  sent  to 
school,  but  does  not  seem  to  have  ever  been  able  to 
read  or  write,  and  who  was  apprenticed,  but  never 
learned  the  business  so  as  to  earn  her  livelihood, 
and  whose  brother  always  supplied  her  with 
common  necessaries  by  paying  other  persons  to 
take  care  of  her,  and  who  never  has  had  the  use  or 
possession  of  her  property,  and  who  is  washed  and 
cleaned  and  put  to  bed  by  others,  is  not  competent 
to  enter  into  a  contract  of  marriage.  Browning  v. 
Beane,  2  Phillim.  Eod.  Rep.  69. 

So,  in  Rex  v.  Kelly,  cited  in  Shelf ord  on  Lunatics, 
899,  it  was  held  that  a  woman  who  married  while 
she  had  no  conception  whatever  of  the  meaning  of 
the  transaction,  and  expressed  various  doubts  as  to 
its  nature,  and  was  perfectly  indifferent  and  friv- 
olously careless  as  to  whom  she  lived  with,  and 
manifested  much  indecision  of  character,  and  her 
intellect  was  so  weak  as  to  render  her  an  easy 
victim  te  artful  designs,  was  not  the  wife  of  the 
party  who  married  her. 

The  question  whether  a  person  contracting  mar- 
riage had  sufficient  understanding  to  comprehend 
the  nature  and  consequences  of  the  act  is  one  of 
fact  for  the  Jury.  Doe  v.  Roe,  1  Edm.  Sel.  Gas. 
844. 

And  the  real  point  in  issue  is  whether,  at  the  pre- 
cise time  of  the  marriage,  the  party  had  sufficient 
understanding  to  comprehend  the  nature  of  the 
contract  and  relation  into  which  he  was  entering. 
Nonnemacfaer  v.  Nonnemacher,  169  Pa.  634. 

So,  the  marriage  of  a  person  who  at  the  time  of  en- 
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tering  Into  it  was  so  intoxicated  as  to  be  nam  c<«:. 
pos  mentis,  and  as  not  to  know  what  be  wasdoin?, 
and  was  for  the  time  deprived  of  reason,  is  InvslVi 
but  not  so  if  the  intoxication  was  of  a  less  degite; 
Prine  V.  Prine,  86  Fla.  676,  84  L.  R.  A.  87. 

But  to  render  a  marriage  void  on  the  ground  tta: 
the  man  was  intoxicated  at  the  time,  it  must  appear 
that  the  intoxication  was  such  as  to  deprive  him  of 
all  sense  and  voUtion,  and  to  render  him  incapttle 
of  knowing  what  he  was  about  Boblin  v.  Rohlic 
28  Grant.  Ch.  (U.  C.)  489. 

And  the  marriage  of  a  man  while  suffering  froe 
attacks  of  delirium  tremens  is  valid«  where  it  took 
plaoe  during  a  lucid  interval,  and  he  was  sb«t>. 
discuss  and  arrange  the  terms  of  the  marTiage 
agreement.  Scott  v.  Paquitt,  17  Lower  Can.  Beiv 
288. 

Insanity  from  delirium  tremens  will  avoid  a  cot 
tract  of  marriage,  but  the  question  whether  tkr 
party  was  really-  insane  or  only  intoxicated  ii  csr 
of  face  for  the  Jury.  Clement  v.  Mattlson,  8  Bkk 
L.98. 

Y.  IneapaeUy  eombUud  with  fraud. 

A  less  degree  of  moapacity  may  serve  to  loTsli* 
date  a  marriage  when  combined  with  fraud  iMi 
that  required  when  taken  alone. 

Thus,  a  marriage  clandestinely  soiemniBed.  k- 
companied  by  circumstances  of  fraud  and  cirtHiic* 
vention,  between  a  person  of  weak  and  denogei 
mind  and  the  daughter  of  his  trustee  and  soliciKr, 
who  had  great  influenoe  over  him,  and  by  whom  be 
was  clearly  considered  and  treated  as  of  unsousJ 
mind,  is  null  and  void,  where  he  was  the  meRiB- 
strument  in  their  hands  to  go  through  wicb  dse 
necessary  forms.  Countess  Portsmouth  v.  &r. 
PorAmouth,  1  Hagg.  EccL  Rep.  8S0. 

And  a  marriage  and  conveyance  aecured  br  i 
dissolute  and  designing  woman  of  middle  age  vltfe 
and  from  an  old  man  who  firmly  believed  in  epinv 
ualism,  who  sought  his  acquaintance  for  that  par- 
pose  and  secured  It  by  pretending  to  l>e  a  oKdiuB 
and  to  have  received  communications  from  spirts 
commanding  thehrmarriageand  the  conveyaoceio 
her  of  valuable  property,  claiming  to  be  a  clair- 
voyant physician  and  able  to  cure  his  deafneas^tB-i 
by  other  fraudulent  devises,  will  be  set  aside  ss  bar. 
ing  been  procured  by  fraud  and  undue  influeoce, 
though  mere  belief  in  spiritualism  is  not  per  k 
sufficient  ground  for  setting  aside  a  marriage  soi 
conveyance.    Hides  v.  Hides,  65  How.  Pr.  17. 

And  the  marriage  of  a  person  to  one  of  tbe 
daughters  of  his  soUcltor  and  trustee,  and  a  8ettl^ 
ment  obtained  from  him  while  visiting  the  solicit- 
or's family,  will  be  pronounced  null  and  voU 
where  his  reason  was  defective,  and,  though  be 
was  capable  of  making  a  few  observations  on  the 
state  of  the  weather  or  on  horses  and  gaming,  an^ 
attended  public  meetings,  races,  and  country  balls, 
and  behaved  with  ordinary  propriety  at  parties  ia 
the  company  of  persons  who  commanded  bit  re- 
spect, but  on  being  left  to  himself  and  unrestraiaed 
indulged  In  practices  so  irrational  and  uDDStoni 
as  to  be  in  some  instances  bordering  on  idiocT.an*^ 
in  others  attended  with  actual  delusions  and  fan- 
cies, believing  in  the  existence  of  things  whlcfa  oo 
rational  being  endowed  with  powers  of  resaooiitf 
could  believe  to  exist.  Foster  v.  Means,  Spceis. 
Eq.  669, 42  Am.  Dec.  882. 

So,  a  marriage  is  null  and  void,  and  will  be  so  d^ 
dared,  where  tbe  husband  is  led  to  enter  bto  it  br 
fr^ud  and  imposition,  with  one  who  wai  well 
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ab  initio,  and  can  be  at  any  time  so  declared  I  N.  C.  at  pa^^  298,  49  Am.  Hep.  641.  The 
by  the  courts.  Crump  v.  Morgan,  88  N.  C.  (8  '  power  of  the  courts  to  declare  a  marriage  a 
Ired.  Eq.)91,  40  Am.  Dec.  447,  which  has  been  I  nullity  for  incapacity  of  one  of  the  parties, 
often  cited  and  approved  (Womack's  Dig.  No.  though  not  an  adjudged  lunatic  at  the  time  of 
2,005);  and  of  late  years  in  Webber  y.  Webber,  the  marriage,  is  also  upheld  in  Johnson  v.  Kin- 
79  N.  C.  at  page  576,  and  Baity  v.  CranfiU,  91 »  cade,  37  N.  C.  (2  Ired.  Eq.)  470;  State,  Setter, 


known  to  her  friends  to  be  wholly  unfit  and  legally 
incapacitated  to  contract  marriage,  tbat  fact  being 
concealed  by  her  friends  with  whom  she  resided, 
and  he  being-  Ignorant  thereof.  Keyes  r.  Keyes,  22 
N.  H.  668,  dUtum. 

The  concealment  upon  the  part  of  a  party  to  a 
marriage,  that  she  was  ai&lcted  with  a  morbid  pro- 
peusity  to  steal,  commonly  denominated  klepto- 
mania, however.  Is  not  such  a  fraud  as  will  afford 
ground  for  the  annu  Iment  of  the  marriage.  Lewis 
V.  Lewis,  44  Minn.  124, 0  L.  R.  A.  606. 

And  occasional  paroxysms  of  hereditary  insanity 
upon  the  part  of  a  wife  before  marriage,  unknown 
to  the  husband  at  tho  time  of  and  for  some  time 
after  marriage,  affords  no  ground  for  rescinding 
tlie  marriage  contract  on  account  of  fraud,  mis- 
take, or  Inadvertence,  where.  In  the  interval,  she 
was  capable  of  all  the  duties  of  a  citizen  or  a  wife. 
Hamaker  v.  Hamaker,  18  111.  187, 66  Am.  Dec.  706. 

VI.  Incapacity  as  a  ground  for  divorce. 

Mental  incapacity  at  the  time  of  marriage  is  a 
ground  for  divorce  In  some  states.  Brown  v. 
Weetbrook,  27  Oa.  102. 

And  a  proceeding  to  declare  a  marriage  a  nul- 
lity on  the  ground  of  the  mental  incapacity  of  one 
of  the  parties  to  consent  to  the  contract,  at  the 
time  it  was  entered  into,  is  unauthorized  and  un- 
known under  the  Judicial  system  of  the  state  of 
Georgia.    Brown  v.  Westbrook,  27  Gta.  102. 

But  imbecility  of  mind  is  not  a  suffldeot  ground 
for  divorce  under  the  Delaware  statute  unless  It 
amounts  to  idiocy  or  insanity.  Elzey  v.  Elzey,  1 
Houst.  (Dei.)806. 

And  occasional  spells  of  insanity  before  marriage, 
and  ultimate  permanent  Insanity  several  years 
after,  together  with  evidence  of  hereditary  taint  in 
the  family,  do  not  warrant  a  divorce  under  a 
statute  making  insanity  at  the  time  of  the  mar- 
riage a  ground  therefor.  Smith  v.  Smith,  47  Miss. 
211. 

In  Smith  v.  Smith.  47  Miss.  211,  Ward  v.  Dulaney, 
28  Miss.  414,  tfupra,  III.,  lY.,  was  distinguished  on 
the  ground  that  it  arose  prior  to  the  revision  of 
the  statute,  and  was  decided  under  the  common 
law. 

vn.  Ratifleation  and  tvaiver  of  right  to  attack. 

A  lunatic,  on  regaining  his  reason,  may  affirm  a 
marriage  celebrated  while  he  was  insane.  Cole  v. 
Cole,  6  Sneed,  67,  70  Am.  Dec.  276;  Goodbeart  v. 
Ramsley,  28  Ohio  L.  J.  227;  Prlne  v.  Prine,  88  Fla. 
676,  84  L.  R.  A.  87;  Durie  v.  Norris,  1  U.  S.  Law 
Mag.  (Monthly)  40;  Ash's  Case,  2  Freem.  Ch.  269;  1 
Eq.  Cas.  Abr.  278,  pL  6. 

And  it  may  be  affirmed  by  any  acts  or  conduct 
which  amount  to  a  recognition  of  it.  Prine  v. 
Prine,  86  Fla.  676,  84  L.  R.  A.  87. 

Thus,  the  validity  of  a  marriage  cannot  be  im- 
pugned on  the  ground  that  the  husband  was  out 
of  his  mind  when  the  marriage  ceremony  was  per- 
formed, where  the  couple  had  lived  together  as 
man  and  wife  until  the  busband^s  death,— so  as  to 
Impair  the  claim  of  the  widow  to  a  sum  allowed  by 
law  to  widows  in  necessitous  circumstances.  Saba- 
lot  V.  Populus,  81  La.  Ann.  854. 

And  the  fact  that  two  deaf  and  dumb  persons 
had  lived  together  thirty  years,  during  which  a 
suit  had  been  compromised  in  which  the  husband 
and  wife  were  plaintiffs,  and  tbat  they  had  other- 
wise recognized  their  marriage  as  legal  and  suffi- 
cient, is  strong  evidence  against  a  cUiim  that  it  was 
40  L.  R.  A. 


Invalid  for  want  of  capacity  of  the  parties.  Har- 
rod  V.  Harrod,  1  Kay  &  J.  4, 18  Jur.  853. 

And  where  a  woman  marries  a  man  who  subse- 
quently has  to  be  confined  in  an  asylum  for  insan- 
ity, and  continues  to  cohabit  with  him  until  he  is 
so  confined,  having  children  by  him.  It  sufficiently 
establishea,  either  that  he  was  not  Insane  at  the 
time  of  the  marriage,  or  that  she  had  nevertheless 
elected  to  treat  the  contract  as  a  valid  and  subsist- 
ing one.    Forman  v.  Forman,  63  N.  Y.  S.  R.  639. 

So,  the  appellate  court  will  not  reverse  a  decree 
of  the  circuit  court  in  an  action  for  the  annul- 
ment of  a  marriage  upon  the  ground  of  Incapacity, 
as  being  against  evidence,  where  the  evidence  Is 
conflicting  upon  the  subject  of  mental  capacity, 
and  there  is  sufficient  evidence,  if  believed,  to  show 
that  the  party  was  not  deprived  of  the  use  of  his 
reasoning  faculties  at  such  time,  and  it  appears  that 
be  had  repeatedly,  since  the  marriage,  ratified  the 
same  by  cohabitation  with  the  other  party  thereto. 
Prine  v.  Prine,  86  Fla.  676, 84  L.  R.  A.  87. 

But  one  who  was  married  while  Insane  and  un- 
der guardianship,  but  who  was  subsequently  de- 
clared sane,  and  the  guardian  discharged,  after 
which  he  was  again  declared  Insane  and  placed  in 
an  asylum,  will  not  be  deemed  to  have  ratified  the 
marriage  by  acts  performed  after  he  was  declared 
sane  and  before  he  was  the  second  time  declared 
Insane,  In  the  absence  of  evidence  of  actual  cohab- 
itation, where  he  was  afflicted  with  progressive 
paresis,  and  the  disease  had  been  of  at  least  a 
yearns  standing,  and  he  subsequently  became  a  con- 
firmed lunatic,  and  the  evidence  Is  overwhelming 
that  he  was  at  all  times  insane.  Goodhart  v. 
Speer,  7  Ohio  Dec.  47;  Goodbeart  v.  Ransley,  28 
Ohio  L.  J.  297. 

And  an  instruction,  in  an  action  to  annul  a  mar- 
riage on  the  ground  of  the  lunacy  of  one  of  the  par. 
ties,  that  the  plaintiff  must  show  unsoundness  of 
mind  at  the  time  of  the  marriage  continuing  be- 
yond question  to  the  time  of  the  husband^s  death, 
without  lucid  Intervals,  if  erroneous,  is  obviated 
by  a  finding  of  sanity  at  the  time  of  the  marriage. 
Banker  v.  Banker,  68  N.  Y.  400. 

It  has  been  held,  however,  that  where  a  marriage 
is  void  because  of  the  insanity  of  one  of  the  par- 
ties it  is  not  ratified  and  rendered  valid  by  their 
subsequent  cohabitation  after  the  Insane  person 
becomes  sane.    Ward  v.  Dulaney,  28  Miss.  410. 

And  that  a  marriage  by  a  person  totally  deprived 
of  reason  is  void,  and  that  the  performance  of  a 
marriage  ceremony  between  such  a  person  and  an- 
other and  their  continued  cohabitation  until  death, 
do  not  constitute  a  legal  marriage  or  give  claim  to 
dower  or  curtesy  In  his  or  her  estate.  Jenkins  y. 
Jenkins,  2  Dana,  106,  26  Am.  Dec.  487. 

So,  a  wife  who  waits  twenty-two  years  after  ob- 
taining knowledge  that  her  husband  was  insane 
when  they  were  married  before  filing  a  bill  to 
avoid  the  marriage  on  that  ground  is  barred,  by 
the  lapse  of  time,  from  obtaining  the  relief  sought. 
Rawdon  v.  Rawdon,  28  Ala.  666. 

And  where  a  man  who  has  been  adjudged  of  un- 
sound mind,  afterwards  marries  a  woman,  with 
whom  he  lives  for  thirty  years,  the  presumption  of 
continued  insanity  will  not  prevail  as  against  the 
presumption  in  favor  of  the  legality  of  the  mar- 
riage.   Castor  V.  Davis,  120  Ind.  231. 

And  a  marriage  will  not  be  disturbed  upon  the 
ground  that  previous  thereto  the  wife  had  been 
afflicted,  without  the  knowledge  of  the  husband, 
with  periodical  attacks  of  insanity,  and  that  such 
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V.  Setter,  97  N.  C.  252;  Lea  v.  Lea,  104  N.  C. 
608.  This  might  be  done  even  after  the  death 
of  parties  {Oat/tings  v.  Williams,  27  N.  C.  (5 
Ired.  L  )  487,  44  Am.  Dec.  49)— though  issue 
could  not  be  bastardized;  but  it  must  be  done 
in  a  direct  proceeding,  as  in  this  case,  and  not 


incidentally  ( Williamson  v.  Williams,  56  N.  C. 
(8  Jones,  £q.)  446).  Such  action  is  for  a  di- 
vorce {Lea  V.  Lea,  104  N.  C.  608),  and  all  ac- 
tions for  a  lunatic  can  be  brought  either  in  the 
name  of  the  guardian  or  in  the  nanoe  of  the 
lunatic  by  the  guardian  {Crump  ▼.  Morgan.  38 


attacks  had  continued  ever  since,  lastinsr  for 
months  together,  and  often  rendering:  it  danger- 
ous for  him  to  li^e  wltb  her,  after  the  lai>ee  of 
more  than  thirty  years,  and  the  birth  of  a  family* 
all  of  which  have  reached  the  age  of  maturity. 
Secor  V.  Secor,  1  MacArth.  630. 

VIII.  Evidence  of  incapacity. 

a.  Presumption  and  burden  of  proof. 

'Every  man  is  presumed  to  be  sane  until  the  con- 
trary is  shown,  and  the  burden  of  proof  rests  with 
the  person  alleging  a  marriage  contract  to  be  void 
by  reason  of  the  incapacity  or  mental  unsoundness 
of  a  party  thereto.  Baugbman  v.  Baughman,  82 
Kan.  538;  Rawdon  v.  Rawdon.  28  Ala.  565;  Nonne- 
macher  v.  Nonnemacher,  159  Pa.  634. 

And  if  the  proofs  in  the  case  on  this  question  are 
of  equal  weight  and  reliability  the  presumption  of 
sanity  must  prevail.  Nonoemacherv.  JNonnemach- 
er.  ISO  Pa.  634. 

And  refusal  to  charge  that  the  Jury  should  start 
with  the  presumption  thata  person  was  of  unsound 
mind  is  not  error,  in  an  action  for  the  annulment 
of  his  marriage  on  the  ground  of  unsoundness  of 
mind,  wheie  a  finding  was  made  in  an  inquisition 
two  days  after  the  marriage  that  be  was  then  in- 
sane, and  had  been  for  six  months  previous  thereto. 
Banker  v.  Banker,  63  N.  Y.  400. 

But  where  the  existence  of  insanity  is  once  es- 
tablished in  an  action  to  annul  a  marriage,  iheonm 
is  cast  upon  the  party  seeking  to  sustain  the  mar- 
riage, to  prove  by  testimony  as  clearly  convincing 
as  that  required  to  establish  insanity,  that  the  par- 
ticular contract  was  entered  into  during  a  lucid  in- 
terval.   Rawdon  v.  Rawdon,  2S  Ala.  665. 

And  the  burden  of  proof  rests  with  Uie  party  as- 
serting the  validity  of  a  marriage  entered  Into  by 
a  person  under  a  decree  of  lunacy  and  guardian- 
ship, to  establish  that  it  was  entered  into  during  a 
lucid  interval.  Goodheart  v.  Ransley,  28  Ohio  L. 
J.  227. 

As  to  presumption  and  burden  of  proof  of  sanity 
and  insanity  generally,  see  notes  to  State  v.  Scott 
(La.  Ann.)  36  L.  R.  A.  721,  and  Ford  v.  State  (Miss.) 
36  L.  R.  A.  117. 

b.  Suffidency,  weighty  and  admisstbUity. 

Proof  of  insanity  to  invalidate  a  marriage  on  an 
application  for  its  annulment  must  be  dear  and 
unquestionable.  Cole  v.  Cole,  5  Sneed,  57,  70  Am. 
Dec.  275;  Ward  v.  Dulaney,  23  Miss.  410;  Powell  v. 
Powell,  27  Miss.  783. 

Specially  after  the  death  of  oue  of  the  parties. 
Powell  V.  Powell,  27  Miss,  783. 

Thus,  proof  of  the  insanity  of  a  wife  both  before 
and  after  marriage  will  not  invalidate  the  marriage 
where  it  appears  that  she  was  sane  at  the  time  it 
took  place.    Ward  v.  Dulaney,  28  Miss.  4ia 

And  going  through  the  marriage  ceremony  with 
propriety  and  decorum  is  of  itself  prima  facie  evi- 
dence of  sufficient  understanding  of  the  contract 
making  it  valid.    Anonymous.  4  Pick.  32. 

And  evidence  that  a  marriage  was  solemnized  In 
an  unusual  manner,  by  the  wife  going  to  the  house 
of  the  husband  and  both  parties  dispensing  with 
the  ceremony  generally  used  on  such  occasions,  but 
agreeing  to  become  man  and  wife,  establishes  per- 
fect indifference  to  the  customs  of  society,  and 
does  not  overcome  the  presumption  of  sanity,  or 
tend  to  show  mental  incapacity  of  either  party 
amounting  to  Incompetency  to  contract  the  mar- 
riage. Powell  v.  Powell,  27  Miss.  783. 
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So,  evidence  that  a  woman  performed  ber  osua. 
duties  until  the  day  before  her  marriage,  but  wu 
at  times  dull  and  reticent,  and  that  she  was  «ery 
quiet  on  the  day  of  the  wedding,  and  after  xlk 
ceremony  stated  that  she  was  not  wortbj  of  ber 
husband,  and  remained  reticent,  and  after  a  fev 
days  could  not  be  gotten  to  take  interest  in  aaj- 
thing,  and  shortly  afterwards  tried  tostrang-le  her- 
self and  set  fire  to  a  toilet  mat,  and  was  afterwBrds 
sent  to  an  asylum,  where  she  became  violent  aad 
had  delusions  to  the  effect  that  she  was  not  asar- 
ried,  and  afterwards  Improved  and  a^ain  paaaei 
into  violent  mania,  with  the  testimony  of  an  ex- 
pert that  there  was  melancholia  in  her  mental  cczt- 
dition  at  the  time  of  the  marriage,  but  that  to  t 
certain  extent  she  understood  what  she  was  dctrg. 
though  she  did  not  fully  understand  tbe  marr^fe 
relation,— is  not  sufficient  to  warrant  a  decree  <t 
nullity.    Cannon  v.  Smally,  L.  R.  10  Prob.  Div.  f^ 

And  evldenoe  in  an  action  to  annul  a  marriage. 
the  parties  to  which  had  been  previoualy  dlvonsre 
and  remarried,  showing  that  tbe  mind  of  tbe  wxu 
was  ill-balanced  at  times,  and  that  abe  was  of  n 
eccentric  and  irritable  disposition  and  afterwarc: 
t>ecame  positively  insane,  and  that  upon  tbe  6CKX3d 
marriage  she  agreed  to  quit  complaining  Kti 
scolding  and  not  bring  up  old  troubles,  and  ttat 
on  the  day  of  the  marriage  she  begran  makiiig  tbe 
some  old  charges  as  badly  as  ever,  is  not  suflleieLt 
to  warrant  relief.    Slats  v.  Slais.  9  Mo.  AppL  St. 

So,  administration  of  her  husband *6  effects  wJi 
not  be  refused  to  a  widow  upon  the  Rround  that  he 
was  a  lunatic  at  tbe  time  of  the  marriage  and  in- 
capable of  consenting  to  marriage,  tboug-b  he  bid 
a  very  weak  understanding  from  his  infancy  ^"^^ 
by  hard  drinking  was  at  times  a  lunatic,  and  d>^ 
many  mad  and  frantic  acts,  where  no  commiaacm 
bad  issued  against  him,  and  It  appeared  that  ht 
married  with  de]it)eration  and  intention  after  prc- 
ourlng  the  license  himself  and  declaring  that  be 
was  going  to  be  married,  and  went  throuffb  tbe 
ceremony  with  propriety,  and  lived  wrrh  bis  wife 
as  such  during  the  remainder  of  hia  life.  Parker 
v.  Parker,  2  Lee,  Bccl.  Rep.  882. 

Evidence  that  a  party  to  a  marriage  was  igno- 
rant of  tbe  most  common  things  in  life,  such  as  the 
parts  of  a  dollar  that  are  current,  seed  and  barveft 
time  of  the  usual  crops  in  the  locality  in  wtaich  be 
lived,  and  the  days  of  the  week,  and  tbe  opiniaie 
of  witnesses  that  he  had  been  a  fool  or  an  idisi 
from  birth,  however,  are  sufficient  to  warraat  • 
finding  of  incapacity  to  contract  marriagre.  Joh9> 
son  V.  Kincade,  37  N.  C.  (2  Ired.  EqJ  470. 

And  the  fact  that  a  person  had  attacks  of  ic- 
sanity  which  became  more  frequent  to  their  visiisf 
tions,  more  especially  in  the  sprlUR  and  autuo^ 
and  that  his  father  did  not  trust  him  with  aar 
business  and  he  was  entirely  unfit  to  be  empkiye^N 
is  sufficient  to  throw  the  onus  on  tbe  other  party. 
in  an  action  to  annul  a  marriage,  to  estabfash  bii 
sanity  or  a  lucid  Interval  at  tbe  time  of  the  mar- 
riage. Turner  v.  Meyers,  1  Hagg.  Consist.  Rep.  41l 

So,  evidence  tbat  a  woman  Immediately  after  ber 
marriage,  and  upon  tbe  next  morning,  leqoes&ed 
her  husband  to  cut  her  throat,  declarinir  bersell  a 
weak  person  who  bad  committed  crimes  for  vbtdi 
she  was  liable  to  be  taken  to  prison,  and  tbat  she 
was  an  unfit  person  to  be  united  to  so  good  a  man. 
and  tbat  she  attempted  to  commit  suicide,  it  appear- 
ing that  she  bad  always  l)een  a  well-conducted  and 
virtuous  young  woman,  is  sufficient  to  show  that 
at  tbe  time  of  tbe  marriage  she  was  not  able  to  ua> 
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N.  C.  (8  Ired.  £q.)01.  40  Am.  Dec.  447;  Shaw 
V.  Burney,  86  N.  C.  (1  Ired.  Eq.)  149).  W..R. 
Sprinkle,  son  of  Nancy  E.  Sims,  was  duly  up- 
pointed  her  guardian  after  the  aforesaid  inqui- 
•sition  of  lunacy,  and  such  proceedings  and 
orders  are  * 'valid  until  reversed  or  superseded." 


Bethea  v.  MeLennon,  23  N.  C.  (1  Ired.  L.)  527. 
The  ex  parte  proceedings  brought  by  the  hus- 
band in  1895,  to  have  the  wife  declared  sane, 
were  without  any  notice  or  service  upon  the 
guardian,  to  whom  the  law  had  confided  the 
protection  of  her  rights,  and  hence  were  a  nul- 


derstand  and  appreciate  the  act  she  was  doing. 
Hunter  v.  Edoey,  L.  R.  10  Prob.  Dlv.  98. 

And  a  marriage  with  a  woman,  secretly  solem- 
Dized,  will  be  set  aside  on  the  Rround  of  her  inabil- 
ity to  understand  the  nature  and  obligation  of  the 
contract,  where  she  could  not  wash  or  drees  herself 
properly  or  decently,  Inilt  or  sew,  or  take  care  of 
her  clothes,  or  distinguish  colon  or  cotton  from 
flannel,  and  could  not  be  taught  to  cools  or  do  the 
simplest  house  work,  and  could  hardly  read,  though 
she  went  to  school  until  twenty,  and  could  not 
spell,  add,  or  count  twenty,  or  state  the  number  of 
Sabbaths  in  a  year,  and  could  be  taught  nothing  of 
geography  or  tell  the  time  of  day  by  watch,  or  dis- 
tinguish one  piece  of  money  from  another,  and  had 
no  idea  of  the  value  of  property,  and  could  not  be 
trusted  to  do  errands,  and  played  with  children 
and  their  toys,  and  did  not  appreciate  the  proprie- 
ties of  life.  True  v.  Ranney,  81  N.  H.  68,  68  Am. 
Dec.  164. 

So,  evidence  that  a  person  afflicted  with  inflam- 
mation of  the  lungs,  which  frequently  affects  the 
mind,  suddenly  sat  up  in  bed  in  the  night  and 
called  to  the  person  nursing  him  and  asked  her  If 
she  would  be  his  wife,  to  which  she  assented,  and 
he  declared  before  Gk>d  and  man  that  she  was  his 
wife,  does  not  establish  a  valid  marriage,  where 
-shortly  before  and  after  the  event  he  was  in  a  state 
of  stupor  with  occasional  fits  of  delirium,  and  a 
few  minutes  afterwards  he  jumped  out  of  bed  and 
became  so  ungovernable  that  assistance  had  to  be 
sent  for,  and  there  was  no  previous  deliberation  or 
conversation  on  the  subject,  and  he  afterwards 
died  without  appearing  to  know  anything  about 
the  marriage  claimed.  Jaques  v.  Public  Adminis- 
trator. 1  Bradf.  480. 

And  in  Doe  v.  Roe,  1  Edm.  Sel.  Cas.  844,  which 
was  a  feigned  issue  sent  down  from  the  court  of 
•chancery  to  try  the  validity  of  a  marriage,  it  was 
found  invalid  on  evidence  that  the  woman  married 
was  wayward,  wilful,  and  dlfllcult  to  govern  in 
childhood  and  that  with  all  the  advantages  of  edu- 
cation she  had  learned  less  at  sixteen  than  her 
brothers  at  eight,  and  had  never  been  able  to  learn 
the  multiplication  table,  and  that  when  fully 
grown  she  was  more  fond  of  association  with  little 
■children  than  with  persons  of  her  own  age,  and  was 
more  prone  to  being  with  the  servants  than  with 
the  family,  and  that  she  was  slatternly  and  untidy 
in  her  room  and  drees  and  had  a  passion  for  collec- 
ting old  rags,  and  was  subject  to  paroxysms  of  vio- 
lent passion,  and  would  use  profane  and  obscene 
language  and  be  insolent  to  her  parents,  and  was 
habitually  cruel,  and  took  pleasure  in  the  suifer- 
Ings  of  animals,  and  was  greatly  addicted  to  false- 
hood, and  when  detected  would  only  laugh,  and 
that  her  memory  was  bad  and  her  judgment  weak 
and  her  passions  violent,  and  that  she  had  no  affec- 
tion, but  rather  hatred,  for  her  parents  and  broth- 
ers and  sisters,  and  the  opinions  of  witnesses  that 
•she  was  an  imbecile. 

So,  the  question  of  soundness  or  unsoundness  of 
mind  depends  upon  the  general  frame  and  habit  of 
the  mind,  and  cannot  be  determined  from  particu- 
lar actions.  Foster  v.  Means.  1  Speers,  Eq.  669,  42 
Am.  Dec.  882. 

And  the  question.  In  an  action  for  the  annulment 
of  a  marriage,  whether  the  party  alleged  to  be  in- 
sane had  sufficient  capacity  to  understand  the  mar- 
riage contract,  is  not  to  be  solved  by  the  mere 
opinions  of  persons  who  may  have  been  brought 
in  contact  with  him,  but  each  case  must  be  decided 
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on  its  own  circumstances:  and  his  ability  can  be  as- 
certained in  no  more  satisfactory  way  than  by  re- 
ferring to  his  conduct  in  other  transactions.  Kern 
V.  Kern,  51  N.  J.  Eq.  574. 

And  the  court  will  form  its  opinion  as  to  the 
mental  condition  of  a  party  alleged  to  be  incapable 
of  contracting  ;marrlage  by  reason  of  insanity, 
from  the  testimony  of  witnesses  who  have  been 
long  acquainted  with  him,  and  that  of  medical  ex- 
perts, in  preference  to  any  personal  examination. 
Thayer  v.  Thayer,  9  R.  1. 877. 

So,  evidence  as  to  the  condition  and  conduct  of  a 
husband,  both  before  and  after  marriage,  is  com- 
petent, and  may  be  taken  into  account  in  Judging 
as  to  his  mental  capacity  at  that  Ume.  St.  George 
V.  Blddef ord,  76  Me.  60B:  Nonnemacher  v.  Nonne- 
macher,  169  Pa.  634. 

And  an  expert  witness  may  be  permitted  to  tes- 
tify, in  an  action  in  which  the  validity  of  a  mar- 
riage is  at  issue,  to  his  opinion  that  a  party  to  the 
marriage,  alleged  to  be  Imbecile,  was  not  capable 
of  understanding  his  duties  toward  his  wife  arising 
out  of  the  matrimonial  union.  St.  George  v.  Bid- 
deford,  76  Me.  896. 

But  the  sane  party  cannot  be  admitted  as  a  wit- 
ness against  the  Insane  party  when  the  statute  pro- 
vides that  if  one  party  is  insane  the  other  shall  not 
be  permitted  to  testify  in  his  own  favor.  Little  v. 
Little,  18  Gray,  204. 

So,  where  a  marriage  is  sought  to  be  Invalidated 
upon  the  ground  that  the  alleged  husband  was  so 
paralyzed  at  the  time  of  the  marriage  that  he  could 
not  comprehend  what  was  paasing  at  the  time,  his 
written  and  oral  declarations,  made  prior  to  and 
repeated  up  to  within  a  short  time  of  the  ceremony, 
showing  that  the  relations  of  the  parties  were  af- 
fectionate, and  that  he  had  stated  that  he  could 
not  live  happily  without  the  party  married,  and 
that  he  intended  that  she  should  have  his  property 
as  she  had  helped  to  make  it,  and  the  fact  that  they 
had  corresponded  several  months,  and  that  the 
marriage  engagement  had  been  previously  made, 
may  be  given  on  her  behalf  to  sustain  the  mar- 
riage.   Baughman  v.  Baughman,  82  Kan.  688. 

c  Effect  of  inquUdtion. 

An  adjudication  that  a  person  was  a  lunatic,  and 
incapable  of  taking  care  of  himself  or  his  property 
by  reason  of  intemperance  or  habitual  drunken- 
ness or  otherwise,  and  the  appointment  of  a  guard- 
ian of  his  person  and  property,  which  was  never 
vacated  or  set  aside,  but  continued  in  force  until 
his  death,  is  only  prima  facie,  and  not  conclusive, 
evidence  that  he  was  Incompetent,  for  want  of 
mental  capacity,  to  enter  into  and  consummate  a 
legal  marriage.  McCleary  v.  Baroalow,  6  Ohio  G. 
C.481. 

Though  prima  facie  it  is  not  conclusive  evidence 
of  incapacity.    Keys  v.  Norris,  6  Rich.  Eq.  388. 

And  a  finding  that  a  person  was  of  unsound  mind, 
and  that  he  had  been  so  for  six  months  previous, 
upon  an  inquisition  In  lunacy  made  two  days  after 
his  marriage,  is  presumptive  evidence  of  incompe- 
tency to  marry  only,  and  the  fact  that  the  wife 
had  notice  of  the  pendency  of  the  inquisition  at 
the  time  of  the  marriage  does  not  render  the  mar- 
riage invalid,  as  by  going  on  with  it  she  took  the 
hazard  of  a  finding  which  would  render  the  mar- 
riage presumptively  void,  and  nothing  more. 
Banker  v.  Banker,  68  N.  Y.  409. 

So,  a  marriage  contract  during  a  lucid  interval* 
by  one  who  had  been  found  to  be  a  lunatic,  is  bind* 
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lity  (Code,  §  217,  subd.  8),  as  was  also  the  sub- 
sequent order,  founded  thereon,  remoying  him 
without  notice.  Indeed,  the  marriage,  at  the 
time,  of  a  legally  declared  lunatic,  being  a  nul- 
lity, could  only  have  been  remedied  by  pro- 
ceedings to  set  aside  the  inquisition  of  lunacy 


for  fraud  or  other  good  ground,  or  by  a  i 
marriage,  if  the  lunatic  is  since  found  to  be  re- 
stored. The  void  marriage  on  account  of 
lunacy  could  not  be  cured  merely  by  cohabita- 
tion after  restoration.  Marriages  entered  iota 
by  parties  under  the  legal  age,  however.ibeing 


iDgr  on  blm  where  the  proof  of  the  existence  of  the  I  nullity  from  the  beginninv^to  thetend,  and  does  wA 
luoid  Interv^al  in  whicb  it  was  done  is  dear.    Be    require  a  seatence,  decree,ior  r  judgment  of  any 


Gang  were,  14  Pa.  417,  68  Am.  Dec.  664. 

And  a  marriage  will  not  be  declared  Invalid  with- 
out an  iMue  directed  to  try  the  fact,  though  the 
husband  was  found  a  lunatic  from  a  period  ante- 
cedent thereto,  where  a  son,  the  issue  of  the  mar- 
riage, had  enjoyed  an  estate  devised  to  the  lunatic 
and  bis  children  as  a  legitimate  child.  Ellis  v. 
Bowman,  17  L.  T.  U. 

»  And  a  marriage  voluntarily  contracted  by  a  per- 
son of  full  age  and  sufBcient  mental  capacity  to 
understand  and  carry  it  out,  after  a  guardian  had 
been  appointed  for  him,  which  guardianship  con- 
tinued until  his  death,  the  parties  living  together 
as  husband  and  wife  for  sixteen  months  and  until 
his  death  without  objection,  and  with  the  consent 
of  the  guardian,  is  valid  and  binding  where  no 
proceedings  were  ever  taken  to  invalidate  it. 
HcCleary  v.  Barcalovf^  6  Ohio  C.  C.  487. 

But  a  judgment  in  an  action  in  equity  brought  by 
the  committee  of  an  alleged  lunatic  against  his  wife 
to  declare  the  marriage  contract  null  and  void, 
whereby  it  was  adjudged  that  at  the  time  of  his 
marriage  he  was  not  a  person  of  unsound  mind, 
merely  establishes  his  ability  to  enter  into  the  mar- 
riage contract,  and  not  that  he  must  be  regarded 
as  a  person  of  sound  mind,  fully  capable  of  man- 
aging his  affairs  and  disposing  of  his  property,  in 
an  action  brought  by  the  wife  against  a  bank,  as- 
serting her  right  to  money  of  the  husband  depos- 
ited therein,  arising  out  of  an  antenuptial  contract ' 
with  him,  where  the  bank  bad  in  good  faith  paid 
the  money  to  his  legal  representatives  previously 
appointed  in  a  proceeding  adjudging  him  a  lunatic. 
Veitslv.  Union  Nat.  Bank,  101 N.  Y.  568, 54  Am.  Rep. 
748. 

So,  the  appointment  of  a  guardian  ad  lUem  for  a 
respondent  in  an  action  to  annul  a  marriage  on  the 
ground  of  insanity  is  prima  facie  evidence  of  her 
insanity  in  any  subsequent  stage  of  the  case.  Lit- 
tle V.  LitUe,  13  Gray,  264. 

And  the  fact  that  a  husband  was  under  guard- 
ianship, as  a  person  of  unsound  mind,  at  the  time 
of  his  marriage,  should  be  averred  in  an  action  for 
Its  annulment,  and  not  left  to  mere  Inference. 
Pence  v.  Aughe,  101  Ind.  817. 

And  an  inquisition  finding  a  woman  to  he  neither 
an  idiot  nor  a  lunatic,  but  of  weak  understanding, 
obtalne<^  with  a  view  to  set  aside  ber  marriage,  will 
not  be  set  aside  and  a  new  one  ordered  for  a  mere 
irregularity,  where  the  court  is  satisfied  that 
substantial  justice  has  been  done.  Ex  parte  Glen, 
4  Desauas.  Eq.  546. 

In  England,  in  the  ecclesiastical  courts,  an  inqui- 
sition finding  idiocy  or  lunacy  is  regarded  as  only 
part  of  the  requisite  proof  of  unsoundness  of  mind 
to  warrant  a  decree  of  nullity  of  a  marriage. 
Johnson  v.  Kincade,  87  K.  C.  (2  Ired.  Eq.)  470, 
dictum. 

For  the  North  Carolina  rule  on  this  question,  see 
Sues  V.  Sims. 

IX.  The  annvlment. 

,     a.  Necessity  of  decree  for, 

'  The  marriage  of  a  lunatic  is  void,  and  must  be 
so  pronounced  by  every  court  to  which  and  in 
every  form  in  which  the  subject  can  be  presented. 
Crump  V.  Morgan,  88  N.  C.  (3  Ired.  Eq.)  W,  40  Am. 
Deo.  447. 

And  a  marriage ^whicb  is  void  at  its  inception  be- 
cause of  the  insanity  of  a  party  thereto  is  a  mere 
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court  to  restore  the  parties  to  their  original  rUrhta. 
Bell  V.  Bennett,  78  Ga.  784;  Uawdon  v.  Rawdon.  2S 
Ala.  665:  Unity  v.  Belgrade,  76  Me.  419;  PoweU  t. 
Powell.  18  Kan.  371,  26  Am.  Bep.  774:  Jenkins  v. 
Jenkins,  2  Dana,  105,  26  Am.  Dec.  437. 

The  invalidity  may  be  shown  in  any  proceeding 
in  any  court  whenever  thelqueation  artoes  collated- 
ally.  Unity  v.  Belgrade,  76  Me.  4lfl;  Oatfaimrs  v. 
Williams,  27 N.  C.  (5  Ired.  L.)  487,  44  Am.  Dec  49. 

Thus,  the  question  may  be  decided  in  a  collateral 
action,  as  a  suit  for  dower  for  distrlbatioii«  or  tfae 
like.  Jenkins  v.  Jenkins,  2  Dana,  103,  »  Am.  Dec. 
497:  Keys  v.  Norris,  6  Rich.  Eq.  388. 

And  the  question  as  to  the  competency  of  a  party 
to  a  marriage  to  enter  into  the  marriage  contract 
may  be  raised  and  decided  in  a  proceeding'  by  the 
widow,  after  the  death  of  her  husband,  to  obtain  a 
year's  support.  An  objection  may  be  made  to 
granting  such  support  on  the  ground  that  he  was 
of  unsound  mind  and  incapable  of  contracting 
marriage.    Bell  v.  Bennett,  73  Oa.  784. 

So,  in  Gathings  v.  WUliafiis,  27  N.  C.  (5  Ired.  L.' 
487,  44  Am.  Dec.  49,  it  was  held  that  the  question 
whether  a  marriage  was  void  or  not  may  be  in- 
quired into  by  any  court  in  which  rights  are  as- 
serted under  it,  although  the  parties  to  a  marriage 
are  dead:  but  the  question  in  the  case  was  not  ooe 
of  mental  capacity  to  contract  marriage. 

It  is  within  the  power  of  the  legislature,  bow- 
ever,  to  prohibit  the  questioning  of  the  validity  of 
existing  marriages  in  a  trial  of  collateral  Issoe  en 
the  ground  of  the  insanity  or  Idiocy  of  the  other 
party.    Goshen  v.  Richmond.  4  Allen,  458. 

And  Mass.  Stat.  1845,  chap.  222,  providing  that  the 
validity  of  a  marriage  shall  not  be  questioned  on 
the  trial  of  a  collateral  Issue  on  account  of  the  ia- 
sanity  or  death  of  either  party  applies  to  marri- 
ages existing  at  the  time  of  its  passage,  and  it 
cannot  be  shown,  in  an  action  to  recover  for  the 
support  of  a  pauper,  against  a  towrf  in  which  a 
settlement  is  sought  to  be  established  by  reason  of 
a  marriage  performed  before  the  passage  of  that 
act,  that  the  marriage  was  invalid  by  reason  of  the 
insanity  of  the  party.  Goshen  v.  Richmond,  4 
Allen.  456. 

And  while  a  marriage  with  a  lunatic  is  absolutely 
void,  for  the  sake  of  the  good  order  of  society,  as 
well  as  the  quiet  and  relieftof  the  party,  Ita  nullity 
should  be  declared  by  the  decision  of  some  court  of 
competent  jurisdiction.  Wightmau  v.  Wightman. 
4  Johns.  Ch.  848;  Rawdon  v.  Rawdon,  28  Ala.  565: 
Powell  V.  Powell,  18  Kan.  871,  26  Am.  Rep.  774; 
Johnson  v.  Kincade.  87  N.  C.  (2  Ired.  Eq.)  47a 

In  Wightman  v.  Wightman,  4  Johns.  Cb.  9A  it 
was  presumed  that  all  that  could  have  been  in- 
tended by  the  common- law  judges  in  Stiles  v.  West. 
cited  in  Sid.  112,  supra,  I.,  where  it  was  said  that  if 
an  idiot  contracted  marriage  it  is  good,  was  that 
though  such  marriages  are  ipso  facto  void,  yet  that 
it  is  proper  that  there  should  be  a  judicial  decision 
to  that  effect  by  some  court  of  competent  jurisdic- 
tion. 

So  it  has  been  held  that  though  a  marriage  by  a 
lunatic  is  declared  void  by  statute,  sentence  of 
nullity  of  the  ecclesiastical  court  is  necessary.  JETx 
parte  Turing.  1  Ves.  &  B.  140. 

And  a  court  of  equity  will  not  entertain  the  qoes- 
tion  of  nullity  of  marriage  on  account  of  Imbecili- 
ty incidentally  in  Nortb  Carolina,  but  will  stay  pro- 
ceedings in  the  suit  In  which  such  issue  is  made,  9» 
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not  Yoid,  but  yoidable,  can  be  validated  by  co- 
habitation after  arrival  at  the  marriageable 
age.  State  y.  Parker,  106  N.  C.  711;  Koonee 
v.  Wallace,  52  N.  C.  194.  .His  honor  correctly 
adjudged  that  W.  R.  Sprinkle  was  authorized 
to  bring  this  action.    There  is  no  other  excep- 


tion. As  to  the  argument  that  the  record  does* 
not  affirmatively  show  that  the  report  of  the 
jury  had  been  * 'received  and  confirmed."  It 
18  not  required.  Code,  §  1670,  only  requires 
the  clerk  to  '  *file  and  record"  it.  But  if  it  had 
been  a  case  in  which  the  court  was  empowered 


that  it  may  be  determined  by  a  direct  senteDoe  In 
either  a  Buperior  court  of  law  or  a  court  of  equity. 
WiUlamson  v.  WUliams,  M  N.  C.  (3  Jones,  Eq.)  440. 

And  in  Vermont  it  has  been  held  that  a  decree 
of  nullity  of  a  marriage  cannot  be  attacked  in  a 
proceedinflr  for  the  removal  of  the  woman  con- 
oemed  as  a  pauper.  Readingr  v.  Ludlow.  48  Vt.  828. 

And  that  where  the  ezistODce  of  a  marriage  as  a 
fact  Is  established  the  probate  court  has  no  juris- 
diction  to  try  its  validity  or  power  to  treat  it  as  a 
nullity.    Wiser  v.  Lock  wood,  42  Vt.  720. 

So,  in  Stuckey  v.  Mathes,  24  Hun,  461,  it  was  held 
that  an  action  upon  an  account  for  necessaries 
furnished  a  wife  cannot  be  resisted  upon  the 
ground  that  the  marriage  between  her  and  her 
supposed  husband  was  solemnized  whi^e  he  was  a 
lunatic  without  lucid  intervals,  and  was  therefore 
void. 

A  private  contract  of  marriage,  or  present  words, 
with  a  lunatic,  without  any  preceding  or  succeed- 
ing act  Indicating  the  entrance  Into  the  marriage 
state,  is  not  such  a  marriage  as  Is  contemplated  by 
the  New  York  act  of  legislature  provldmg  that  a 
marriage  shall  be  valid  until  pronounced  null  by  a 
court  of  equity.  Jaques  v.  Public  Administrator, 
1  firadf .  490. 

b.  JurUdictUfn:  procedure, 

A  court  of  equity  has  authority  to  pronounce 
a  marriage  null  and  void  from  the  beginning  for 
want  of  capacity  in  one  of  the  parties.  Johnson 
V.  Kincade,  87  N.  C.  (2  Ired.  Eq.)  470. 

While  congenital  or  other  mental  ImbeclJity  is 
not  among  the  statutory  causes  of  divorce,  a  court 
of  equity,  in  the  exercise  of  its  ordinary  power, 
will  entertain  jurisdiction,  at  the  suit  of  the  imbe- 
cile's guardian,  to  declare  his  marriage  a  nullity  on 
the  ground  that  social  order  and  public  decency, 
and  questions  of  legitimacy  and  succession  of 
property,  demand  that  the  parties  to  a  mere- 
tricious relation,  in  which  the  forms  of  marriage 
apparently  legal  seem  to  bind  them,  should  be  judi- 
cially relieved  therefrom.  Waymire  v.  Jetmore, 
22  Ohio  St.  274;  Wightman  v.  Wightman,  4  Johns. 
Ch.  848. 

And  where  a  person  insane  at  the  time  of  her 
marriage  refuses  to  ratify  or  consummate  it  after 
her  return  to  a  lucid  interval,  and  flies  her  bill  to 
annul  it,  the  court  of  chancery  will  decree  the 
marriage  null  and  void,  and  the  parties  absolved 
from  its  obligation.  Wightman  v.  Wightman,  4 
Johns.  Ch.  343. 

The  court  of  chancery,  possessing  excMsive  ju- 
risdiction over  cases  of  lunacy  and  matrimonial 
causes,  is  the  proper  tribunal  to  aiford  relief  in  a 
suit  for  the  annulment  of  a  marriage  on  the 
ground  of  the  lunacy  of  a  party.  Wightman  v. 
Wightman,  4  Johns.  Ch.  848. 

And  the  reference  of  a  suit  for  the  annulment  of 
a  marriage  confers  no  greater  jurisdiction  on  the 
referee  over  the  subject-matter  of  the  suit  than 
the  court  itself  had.  Wiser  v.  Lock  wood,  42  Vt. 
720. 

So,  a  husband  may  maintain  an  action  to  annul 
his  marriage  upon  the  ground  of  his  insanity  after 
recovery.  Turner  v.  Meyers,  1  Hagg.  Consist. 
Rep.  414. 

And  an  action  for  the  annulment  of  a  marriage 
of  a  supposed  lunatic  on  the  ground  of  lunacy  may 
be  maintained  in  the  name  of  the  supposed  luna- 
tic, by  her  committee,  and  nee«l  not  be  in  the  name 
of  the  committee  alone.  Crump  v.  Morgan,  88  N. 
C.  (8  Ired.  Eq.)  01,  40  Am.  Dec.  447. 
40  L.R.  A. 


And  under  2  N.  Y.  Rev.  Stat.  p.  202. 1 23,  a  mar- 
riage  sought  to  be  anhuUed  on  the  ground  of  the 
lunacy  of  one  of  the  parties  may  be  declared  void, 
at  any  time  during  the  continuance  of  the  lunacy 
or  after  the  death  of  the  lunatic,  in  that  state^ 
during  the  lifetime  of  the  other  party  to  the  mar- 
riage, on  the  application  of  near  relatives  of  a 
lunatip  interested  to  avoid  the  marriage.  Jaques- 
V.  Public  Administrator,  I  Bradf.  400. 

But  an  action  for  the  annulment  of  a  nmrriage- 
under  Tnd.  Rev.  Stat.  1881,  6 1025,  providing  there- 
for when  either  of  the  parties  to  a  marriage  is  in- 
capable, from  unsoundness  of  mind  or  want  of  un- 
derstanding, to  contract  the  same,  must  be  brought 
in  the  name  of  the  incapable  party,  and  cannot  be 
maintained  by  his  guardian  in  his  own  name.  Pence 
V.  Aughe.  101  Ind.  817. 

And  an  application  to  postpone  the  pronouncing 
of  a  decree  in  an  action  to  annul  a  marriage,  on  the 
ground  that  the  party  had  t)ecome  sane  and  was 
so  at  the  time  of  the  marriage,  and  not  of  any  8ut>- 
sequent  recovery,  will  be  denied  where  the  court  is- 
satisfied  by  the  evidence  that  he  was  not  of  sound 
mind  at  that  time,  and  a  physician  makes  afBdavit 
that  he  could  not  be  produced  in  court  without 
suifering  injury.    Thayer  v.  Thayer,  0  R.  L  877. 

And  the  application  for  an  order  requiring  the- 
nezt  friend  of  a  husband,  who  applies  for  a  di- 
vorce in  his  behalf  alleging  his  insanity,  to  produce 
such  husband  in  court  at  the  time  of  the  trial,  will 
be  refused,  at  least  until  the  court  can  determine- 
upon  the  trial  of  the  petition  whether  his  presence 
is  desirable  or  necessary.  Thayer  v.  Thayer,  e» 
R.  L  877. 

So,  a  finding  of  a  trial  court,  in  an  action  to 
annul  a  marriage  on  the  ground  of  lunacy  of  a 
party,  that  be  was  of  sound  mind  when  the  marr 
riage  took  place,  which  is  sustained  by  the  evidence 
and  affirmed  by  the  general  term,  is  conclusive  on 
appeal  to  the  court  of  appeals.  Banker  v.  Banker,. 
88N.y.40e. 

And  in  Hancock  v.  Peaty,  L.  R.  1  Prob.  &  Div. 
335,  88  L.  J.  Prob.  N.  S.  S7,  the  court  declined  to  ad- 
journ the  case.  In  an  action  for  the  anulment  of  a 
marriage  on  the  application  of  the  respondent,, 
where  a  guardian  ad  liUm  had  been  duly  assigned 
to  the  petitioner,  on  a  suggestion  of  recovery 
and  of  a  desire  for  discontinuance  of  the  suit  for 
the  appointment  of  medical  men  to  examine  her, 
but,  being  satisfied  by  evidence  that  she  was  insane 
at  the  time  of  the  marriage,  postponed  the  pro- 
nouncement of  its  decree  to  give  opportunity  to 
establish  recovery.  Intimating  that  If  satisfied  of 
recovery  it  would  not  pronounce  a  decree  except 
at  her  instance. 

When  the  question  arises  collaterally  in  an  action 
In  equity,  an  issue  at  law  is  a  proper  mode  of  try- 
ing it.    Keys  v.  Norris,  6  Rich.  Eq.  888. 

An  action  prosecuted,  tried,  and  decided  as  a  di- 
vorce suit  under  the  provisions  of  the  Code,  how- 
ever, cannot  be  considered  as  one  prosecuted  to 
have  a  void  marriage  pronounced  a  nullity.  Pow- 
ell V.  Powell,  18  Kan.  871,  26  Am.  Rep.  774. 

But  a  libel  to  dissolve  a  marriage  on  the  ground 
of  mental  incapacity  at  the  time  of  the  marriage, 
under  the  Georgia  statute,  is  to  be  filed  and  tried, 
and  is  subject  to  all  the  incidents  regulating  tbe- 
practlce  in  divorce  cases.  Brown  v.  Westbrook,  27 
Ga.102. 

And  while  the  Florida  statute  with  reference  to 
alimony  to  a  wife  refers  exclusively  to  divorce 
cases,  where  the  suit  is  brought  by  the  alleged  hus* 
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to  confirm  the  report,  as  the  clerk  acted  on  it 
by  appointing  the  guardian,  the  conflrmalion 
would  have  been  presumed,  in  the  absence  of 
evidence  to  the  contrary,  on  the  maxim.  Om- 
nia prcesumuntur  rite  acta.  The  jury  found, 
further,  that  Nancy  £.  Sims  did  not  have  men- 
tal capacity  to  enter  into  the  marriage  with  the 


defendant  on  the  14th  of  November,  1893:  but 
this  was  unnecessary,  as  the  marriage  with  a 
declared  lunatic  was  ipso  facto  void.  Cmui^ 
V.  Morgan,  88  N.  C.  (3  Ired.  Eq.)  91,  40  Am. 
Dec.  447. 


band  to  obtain  a  decree  ddtslarinflr  the  marriage 
void  on  the  flrround  of  buiQcompetcDcy  atthe  time 
It  was  had,  a  court  of  cbanoery  has  power  to  mrant 
ailmony  to  the  allesred  wife  Independent  of  the 
statute,  and  as  an  incident  of  its  Jurisdiction  in 
such  case.  Prine  v.  Prine,  96  Fla.  676,  84  L.  B.  A. 
87. 

And  where  a  salt  is  brougrht  by  a  husband 
■against  a  putative  wife  to  annul  the  marriage  re- 
lation on  the  ground  of  his  incapacity  at  the  time 
it  was  entered  into,  and  the  fact  of  marriage  is 
prima  facte  established,  and  the  husband  has  means 
wherewith  to  live  and  lititrate,  and  the  wife  is  des- 
titute, he  will  be  required  to'fumisb  her  the  means 
of  subsistence  while  the  action  is  pending-,  to  en- 
able her  to  maintain  her  defense.  Prine  v.  Prine, 
96  Fla.  676,  34  L.  R.  A.  87. 

And  the  allowance  to  a  wife  in  an  action  by  her 
husband  for  the  annulment  of  their  marriage  upon 
the  ground  of  his  incapacity  at  the  time  it  was  en- 
tered into,  upon  proper  showing,  of  temporary  ali- 
mony, counsel  fees,  and  suit  money  while  the  suit 
is  pending  in  the  appellate  court,  is  not  an  exercise 
of  original  jurisdiction,  but  is  essential  to  the  prop- 
er and  impartial  administration  of  Justice  in  the 
exercise  of  appellate  Jurisdiction.  Prine  v.  Prine, 
96  Fla.  676,  34  L.  R.  A.  87. 

So,  in  Lea  v.  Lea,  104  N.  C.  003,  which  was  an  ac- 
tion for  tbe  annulment  of  a  marriage  on  the 
ground  that  the  husband  had  a  wife  living  at  the 
time  of  the  pretended  marriage,  it  was  held  that 
such  an  action  is  an  action  for  divorce,  and  ali- 
mony vendtnit  Hit  may  be  allowed. 

As  to  procedure  in  divorce  cases  when  husband 
or  wife  becomes  insane,  see  rnkt  to  Mohler  v. 
-Shank  (Iowa)  84  L.  R.  A.  161. 

c.  EjBfect, 

Where  a  man  marries  a  woman  the  relation  of 
husband  and  wife  is  prima  facie  established,  and  so 
iong  as  he  voluntarily  continues  such  a  relation  he 
subjects  himself  to  tbe  continued  obligation  of  pro- 
viding her  with  suitable  support:  and  where  the 
marriage  is  subsequently  declared  void  because  of 


her  insanity  at  the  time,  be  cannot  make  tbe  ooit 
of  her  support  while  living  and  cohabiting  witfa 
her  a  charge  upon  her  separate  estate.  Gerhold  v. 
Wyss,  18  Neb.  90. 

And  proof  that  a  woman  married  an  alleged 
lunatic,  and  continued  to  live  and  oohabit  with 
him  until  he  was  declared  a  lunatic,  when  wlthoot 
fault  on  her  part  she  was  obliged  to  seek  board  and 
the  necessaries  of  life  apart  from  him  because  oft 
committee  having  been  appointed  of  bto  penonand 
estate,  no  fraud  or  duress  havln«r  heeo  practised  Xsf 
her  to  bring  about  tbe  marriage,  does  DOt  estabhsii 
that  she  was  not  his  wife  at  the  rime  the  neceasarie! 
were  furnished  her  so  as  to  defeat  an  action  tlKfC- 
for.    8tuckey  v.  Mathes,  U  Hun,  4S1. 

Under  Maine  Rev.  Stat.  chap.  60,  9  18,  when  • 
marriage  is  annulled  on  the  ground  of  insanftr  tbe 
issue  is  the  legitimate  issue  of  the  parent  oapaiy^ 
of  contracting  marriage.  Unity  v.  Belgrade,  75 
Me.  419. 

And  the  determination  of  a  Jury  that  an  hitesute 
had  not  mental  capacity  to  make  an  effectual  mar- 
riage contract  at  the  time  of  its  solemnizatfoo  can- 
not detract  from  the  rights  of  his  son  to  share  in 
his  estate  on  the  ground  that  tbe  nuirrfaflre  was  ab- 
solutely void  and  their  only  child  was  thei«for 
illegitimate,  under  N.  C.  Rev.  Stat.  chap.  89,11. 
providing  that  the  marriage  of  an  insane  penon  is 
null  and  void,  but  that  nothing  therein  concaiDed 
shall  t>e  construed  to  affect  or  render  illegitimate 
any  child  or  children  of  the  marriage.  State,  8et- 
zer,  V.  Setzer,  97  N.  C.  262. 

Tn  Packer  v.  Windham,  2  Eq.  Gas.  Abr.  138^  in 
which  a  man  got  a  lunatic  under  inquisition  whose 
person  and  estate  were  committed  to  the  charge  of 
another,  and  married  her  without  makingr  any  set- 
tlement upon  her,  the  husband  and  others  ooo- 
cemed  in  the  act  were  committed  to  tbe  fleet,  and 
nil  deeds  and  securities  relatiuflr  to  her  fortune  and 
her  jewels  were  ordered  to  be  lodged  with  tbe 
master  to  secure  some  provision  for  ber,  if  ^ 
should  survive  her  husband,  and  for  the  cbildreo, 
if  any,  of  the  marriage.  F.  fi.  B. 
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SOUTHERN  RAILWAY  COMPANY,  Plff. 
in  Err.^ 

Perry  C.  SMITH. 
(81}  Fed.  Rep.  292.) 

l.  One  holding  a  mileage  ticket,  who, 
with  intent  to  board  a  train  standings 
on  a  siding^  near  the  station,  without  going  to 
tbe  station.  Is  compelled  to  cross  tbe  main  line.  Is 
not  a  passenger  to  whom  the  railroad  company 
owes  extraordinary  care  or  diligence,  but  is  en- 
titled only  to  ordinary  care  as  one  of  tbe  general 
public,  if  he  has  done  nothing  to  notify  any  of 
the  officers  or  agents  of  the  defendant  company 
that  he  is  a  prospective  passenger. 


8.  It  is  erroneous  to  ^ve  a  ehari^  in 
an  action  for  personal  i^Joriee  to  ooe 

struck  by  a  train  while  attempting  to  board  an- 
other train,  assuming  that  the  train  was  runoinff 
at  8  or  10  miles  an  hour,  and  suggesting  thst  it 
usually  ran  into  the  station  amongr  the  passen- 
gers at  that  rate  of  speed. 

3.  Punitive  damages  cannot  be  recov^ 
ered  for  injuries  to  one  attemptiner  to  boards 
railroad  train  from  being  struck  by  another  train 
upon  tbe  main  track,  which  he  was  obliged  to 
cross,  where  whistles  were  sounded  and  the  bell 
was  rung  and  the  fireman  called  to  such  person 
to  look  out,  and  there  was  nothinir  to  prevent 
him  from  seeing  the  train. 

4*  Recovery  for  injuries  to  one  strack 
by  a  train  upon  a  track  which  be  was  obtigMi 


Note.— As  to  when  a  person  who  has  started  for  i  Pennsylvania  R.  Co.  (Pa.)  35  L.  R.  A.  199;  Western 
a  train  becomes  a  passenger,  see  note  to  Webster  v.    &  A.  R.  Co.  v.  Volls  (Ga.)  36  L.  R.  A.  666;  also  lUi- 
Fitchburg  R.  Co.  (Mass.)  34  L.  R.  A  521;  Wood  v.  I  nois  C.  R.  Co.  v.  O'Keefe  (IlL)  39  L.  R.  A.  Itf. 
40  L.  R.  A. 


1808. 


SouTHSBN  Railway  Co.  v.  Smith. 


747 


to  oro88  to  reach  the  train  which  be  desired  to 
take  is  barred,  under  Ga.  Code,  §  3880,  providlnsr 
that  it  the  plaintiff  by  ordinary  care  could  have 
avoided  the  coosequenoe  to  himself  caused  by 
defendant's  negligence  he  is  not  entitled  to  re- 
cover, if  such  person  failed  to  use  his  senses  to 
ascertain  the  approach  of  the  train,  and  could 
have  avoided  the  consequence  of  the  company's 
negligence  by  the  exercise  of  ordinary  care. 
•5.  A  verdict  for  defendant  should  be 
directed  in  an  action  ai^ainst  a'  rail- 
road company  for  personal  ii^nries  to 
one  struck  by  a  train,  where  the  accident  oc- 
curred in  the  daytime,  and  the  injured  person 
was  in  possession  of  sight  and  hearing,  and  the 
undisputed  testimony  is  that  the  train  could 
have  been  seen  from  20  yards  to  i  of  a  mile  be- 
fore It  reached  the  place  of  the  accident,  not- 
withstanding bis  testimony  that  he  looked  for 
the  train  and  did  not  see  it. 

(March  29, 1806.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia, 
Western  Division,  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
B&rerBed. 

On  September  16, 1895,  a  train  was  standing 
on  a  siding  near  the  depot  in  the  town  of  East- 
man, Georgia,  waiting  for  the  schedule  time 
to  arrive  for  lis  departure.  Plaintiff  having  a 
mileage  ticket,  after  having  placed  his  baggage 
•on  the  train  and  gone  to  a  store  near  by,  at- 
tempted to  get  on  board  of  the  train.  In  order 
to  Qo  so  he  was  compelled  to  cross  the  main 
track  and  walk  along  the  railroad  a  short  dis- 
tance. While  be  was  so  enga^  he  was  struck 
by  the  engine  of  a  train  coming  from  the  op- 
posite direction  and  injured. 

Further  facts  appear  in  the  opinions. 

Before  Pardee  and  McCormick,  Circuit 
Judges,  and  tiwayne,  District  Judge. 

Messrs,  DeLibey  &  Bishop,  for  plaintiff 
in  error: 

When  the  evidence  demands  a  verdict  for 
defendant,  and  no  other  verdict  could  properly 
be  rendered  under  the  evidence  and  under  the 
law  applicable  in  the  case,  it  is  the  duty  of  the 
court  to  direct  and  instruct  such  a  verdict. 

Elliott  V.  Chicago,  H.  <fc  St.  P.  R,  Co.  150  U. 
S.  245,  87  L.  ed.  1068;  Chicago,  R,  I.  d  P.  R, 
Co.  V.  Pounds,  49  U.  8.  App.  476,  82  Fed.  Rep. 
217,  27  C.  C.  A.  112. 

The  doctrine  of  contributory  negligence  does 
not  apply  to  cases  where  the  plaintiff's  own 
negligence  is  the  sole  cause  of  the  injury,  or 
where,  by  the  exercise  of  ordinary  care,  he 
<!ould  have  avoided  the  consequences  to  him- 
self caused  by  the  defendant's  negligence. 

Butterfidd  v.  Forrester,  11  East,  60;  Western 
4b  A.  R.  Co,  V.  Bloomingdale,  74  Ga.  618; 
Blitch  V.  Central  i?.  Co.  76  Ga.  835. 

If  plaintiff  was  crossing  the  street,  and  the 
bell  was  not  ringing  so  as  to  warn  him,  yet  if 
he  saw  the  approach  of  the  engine  in  time  to 
get  away,  he  could  by  ordinary  care  have  pre- 
vented the  effect  of  defendant's  negligence. 
Section  2972  of  the  Code  applies,  and  he  can- 
not recover. 

Central  R.  Co.  v.  Harris,  76  Ga.  508;  Smith 
-Y.  Central  R.  db  Bkg.  Co.  82  Ga.  804. 
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A  passenger  owes  it  to  himself,  and  to  the 
railroad  company,  not  to  expose  himself  to 
danger,  and  an  injury  resulting  from  an  at- 
tempt to  alight  from  a  rapidly  moving  train 
will  afford  no  cause  of  action,  because  the  pas- 
senger could  avoid  such  injury  by  ordinary 
care. 

McLarin  v,  Atlanta  dk  W,  P.  R.  Co.  85  Ga. 
504. 

Where  it  affirmatively  appears  from  the  evi- 
dence that  the  defendant  company  was  not, 
relatively  to  the  plaintiff,  guilty  of  any  negli- 
gence, and  also  that  the  latter,  by  the  use  of 
ordinary  care,  might  have  avoided  the  injury 
he  received,  the  court  was  right  in  granting  a 
nonsuit. 

Martin  v.  Oearaia  R.  db  Bkg,  Co.  95  Ga.  361. 

Without  regard  to  the  question  of  the  de- 
fendant's negligence,  the  evidence  introduced 
by  the  plaintiff  showed  that  by  the  exercise 
of  ordinary  care  he  might  have  avoided  injury, 
he  cannot  recover,  and  it  is  a  proper  case  for  a 
nonsuit. 

Ashworth  v.  East  Tennessee,  F.  A  Q.  R.  Co. 
97  Ga.  307. 

The  denying  of  probative  force,  even  to  di- 
rect and  affirmative  testimony,  when  such  tes- 
timony is  plainly  at  war  with  the  physical 
facts  and  surroundings,  has  passed  into  prece- 
dent. 

Patfne  v.  Chicago  eft  A.  R.  Co.  136  Mo.  562; 
Artz  V.  Chicago,  R.  I.  eft  P.  R.  Co.  34  Iowa. 
153;  Chicago,  R.  I.  db  P.  R.  Co.  v.  Pounds,  49 
U.  S.  App.  476,  82  Fed.  Rep.  217,  27  C.  C.  A. 
112. 

Negligence  of  a  railroad  company  in  not 
ringing  the  bell  or  sounding  the  whistle  near 
the  crossing  of  a  highway  does  not  relieve  a 
person  who  is  about  to  pass  over  the  highway 
from  the  obligation  to  employ  his  sense  of 
hearing  and  seeing  in  order  to  ascertain  if  a 
train  is  approachine. 

Wilcox  V.  Rome,^W.  dh  0.  R.  Co.  89  N.  Y. 
358.  100  Am.  Dec.  440;  PyU  v.  Clark, 
75  Fed.  Rep.  644:  Chicago,  R.  I.  dk  P.  R. 
Co.  V.  Pounds,  49  U.  8.  App.  476,  82  Fed. 
Rep.  217,  27  C.  C.  A.  112;  Childress  v.  Chesa- 
peake dh  0.  R.  Co.  94  Va.  186;  Markham  v. 
Raleigh  A  G.  R.  Co.  119  N.  C.  715. 

It  is  the  duty  of  the  pedestrian  at  the  street 
crossing  of  a  railway  to  look  carefully  for  an 
approaching  train,  and,  if  the  view  is  ob- 
structed, to  listen  before  attempting  to  cross 
the  track;  otherwise,  he  will  himself  be  guilty 
of  negligence,  which  will  prevent  his  recovery 
for  an  injury  received  at  the  crossing. 

Berkeley  v,  Chesapeake  dt  0.  R.  Co.  43  W. 
Va.  11;  Chicago,  R.  /.  db  P.  R.  Co.  v.  Houston, 
95  U.  S.  697,  24  L.  ed.  542;  SdioHeld  v.  Chi- 
cago, M.  db  St.  P.  R^  Co.  114  U.  8.  615,  29  L. 
ed.  224. 

Every  person  is  bound  to  know  that  a  rail- 
road crossing  is  a  dangerous  place,  and  he  is 
guilty  of  negligence  unless  he  ai>proaches  it  as 
if  it  were  dangerous. 

2  Thomp.  Trials,  pp.  1299,  1300:  Baker  v. 
Western  dk  A.  R.  Co.  68  Ga.  744;  Central  R. 
Co.  V.  Brinson,  70  Ga.  227;  Parker  v.  Wil- 
mington db  W.  R.  Co.  86  N.  C.  221:  Americus, 
P.  db  L.  R.  Co.  V.  Luckie,  87  Ga.  7;  Pennsyl- 
vania Co.  V.  Sinclair,  62  Ind.  301,  30  Am. 
Rep.  185. 

No  person  shall  recover  from  a  railroad 


748 


United  States  Cibcuit  Court  of  Appeals. 


Hab.^ 


company  for  an  injury  to  himself  caused  by 
his  own  negligence. 

Ckntral  R  Co.  v.  Brinscm,  70  Ga.  208;  Cen- 
tral R.  Co.  V.  Thompson,  76  Ga.  781;  Lake 
Shore  d  M.  8,  R.  Co.  v.  Preniiee,  147  U.  8. 
101.  37  L.  ed.  97;  41  Cent.  L.  J.  312. 

Messrs,  A«  O.  Bacon,  A«  Ij.  Miller,  and 
WiWain  Bmnson  for  defendant  in  error. 

Swayne*  District'  Judge,  delivered  the 
opinion  of  the  court: 

The  case  comes  to  this  court  upon  writ  of 
error  containing  twenty-one  separate  specifica- 
tions founded  upon  fifteen  special  requests  by 
defendant  to  charge,  which  the  court  refused, 
and  upon  exceptions  to  the  charge  as  given  by 
the  court.  The  first  error  we  would  notice 
upon  the  record  is  that  in  which  the  court 
treated  the  plaintiff  below  as  a  passenger,  and 
charged  the  jury  that  the  defendant  below 
owed  him  extraordinary  care  and  diligence  as 
such  passenger.  We  think  plaintiff  below  was 
not  a  passenger  in  the  contemplation  of  law. 
He  was  not  upon  the  train,  had  not  been  to  the 
depot  recently,  nor  purchased  a  ticket,  and  did 
nothing  to  notify  any  of  the  officers  or  agents 
of  the  defendant  company  that  he  was  even  a 
prospective  passenger.  The  company  did  not 
owe  him  extraordinary  care  or  diligence  as 
such  passenger,  but  only  ordinary  care  as  to 
the  general  public. 

We  think  the  court  erred  In  charging  the 
jury,  as  recited  in  the  eighteenth  specification 
of  error,  in  which  it  assumed  to  be  a  fact  that 
the  train  was-  running  at  8  or  10  miles  per 
hour,  when  it  Injured  the  plaintiff  below,  and 
further  suggested  to  the  jury  that  it  usually 
ran  into  the  station  among  the  passengers  at 
that  rate  of  speed. 

We  think  the  requests  contained  in  twelfth 
and  thirteenth  assignments  of  error,  that  there 
was  no  allegation  or  proof  to  justify  or  uphold 
a  verdict  for  punitive  damages,  were  errone 
ously  refused,  and  that  this  was  error. 

Another  question  arising  out  of  many  of  the 
assignments  of  error,  and  embodied  in  many 
of  the  special  requests  to  charge  by  defendant 
below,  is  the  question  whether  the  injury  to 
plaintiff  below  was  caused  by  his  negligence; 
that  if,  by  the  exercise  of  ordinary  care,  the 
plaintiff  could  have  avoided  the  consequence 
caused  by  defendant's  negligence,  if  defendant 
was  negligent,  then  he  could  not  recover. 
This  request  to  charge  the  law  long  established 
both  by  the  statutes  and  decisions  of  the  state 
of  Georgia  as  well  as  the  decisions  of  courts 
generally  was  repeatedly  requested  by  the  de- 
fendant below,  and  was  as  repeatedly  refused 
by  the  court.  This  doctrine  is  so  well  estab- 
lished, and  is  of  such  long  standing,  and  upon 
which  the  courts  of  the  country  are  so  unani- 
mous, that  we  should  not  stop  to  make  any 
citations  to  sustain  it  if  it  was  not  so  pointedly 
questioned  by  the  record.  First,  §  8880  (2972) 
of  the  Code  of  Georgia  reads  as  follows:  *•  If 
the  plaintiff  by  ordinary  care  could  have 
avoided  the  consequences  to  himself  caused 
by  the  defendant's  negligence,  he  is  not  entitled 
to  recover.  But  in  other  cases  the  defendant 
is  not  relieved,  although  the  plaintiff  may  in 
some  way  have  contributed  to  the  injury 
sustained." 

In  such  cases  the  doctrine  of  contributory 
40  L.  R.  A. 


negligence  does  not  apply.  In  Western  dt  A.  K 
Co.  V.  BloominffdaU,  74  Ga.  604,  Branham.  J.^ 
indorses  this  doctrine;  and.  after  quoting  from 
several  Georgia  as  well  as  noted  English  de- 
cisions to  sustain  it,  adds:  "These  cases  were 
followed  and  made  the  basis  of  the  opinion  of 
this  court  in  Branan  v.  May,  17  Q^.  136,  and 
doubtless  that  case,  as  well  as  its  citations, 
were  duly  considered  by  our  codifiers  in  draft- 
ing §§  2972  and  3034  of  the  Code." 

In  BUtch  V.  Central  R.  Co.  76  Ga.  335, 
Blandford,  J.,  indorses  the  above  doctrine, 
and  adds:  *'So  it  appears  that  the  plaintiff, 
in  trying  to  make  out  his  case,  made  out  a  full 
and  perfect  defense  for  the  defendant,  re- 
butting all  presumption  of  negligence  against 
it."  See  also  Central  R.  Co.  v.  Harris,  76  Ga. 
508,  by  Jackson,  Ch.  J. 

In  Enright  v.  Atlanta,  78  Gki.  297,  Jackson. 
Ch.  J.,  correctly  states  the  law  as  follows: 
**Our  view  of  t6e  law  is  that  to  prevent  his 
recovery,  he  must  have  been  not  only  lackiog^ 
in  ordinary  care  and  diligence  to  avoid  injurj, 
but  that  by  that  ordinary  care  and  diligence, 
had  he  used  them,  he  could  have  avoid^  the 
injury." 

In  Smith  V.  Central  R.  A  Bkg.  Co.  (a  case  iir 
which  the  facts  are  similar  in  many  respects 
to  those  at  bar,  except  it  was  established  that 
the  company  was  negligent)  82  Ga.  804,  Bleck- 
ley, Ch.  J.,  announces  the  law  of  G^rgiaaod 
the  construction  of  §  2972  of  the  Code  as  fol- 
lows: "It  is  beyond  dispute  that  the  railroad 
company  was  negligent.  It  failed  to  give  the 
signals,  to  check  the  train  at  public  crossings, 
and  was  running  at  a  speed  altogether  too 
high.  Enough  and  more  than  enough  appears 
to  fix  liability  Upon  the  company  if  only  its 
negligence  were  involved.  But  the  evidence 
makes  the  plaintiff's  negligence  quite  as  ap- 
parent as  that  of  the  company:  not  only  so. 
but  it  shows  in  the  fullest  and  clearest  light 
that  by  the  use  of  ordinary  care  he  could  have 
avoided  the  consequences  to  himself  of  the 
company's  negligence;  and  that  being  so,  the 
Code,  §  2972,  declares  in  express  terms  that  be 
is  not  entitled  to  recover.  This  rule  of  law  it 
is  that  bars  him,  and  renders  a  recovery  im- 
possible. It  is  idle  to  try  to  evade  the  rule  by 
dwelling  upon  the  negligence  of  the  company., 
for  unless  there  is  negligence  of  the  company 
which  would  otherwise  render  it  liable,  the 
rule  we  are  considering  would  have  no  place 
in  the  law.  It  is  only  where  there  is  negli- 
gence the  consequences  of  which  are  to  be 
shunned,  that  the  plaintiff  is  charged  with  tbe 
duty  of  shunning  them  if  he  can  do  so  by  tbe 
exercise  of  ordinary  care.  His  failure  in  this  re- 
spect does  not  stop  with  reducing  the  amount 
of  his  damages,  but  defeats  a  recovery  alto- 
gether. Western  eft  A,  R.  Co.  v.  BloomingdaU, 
74  Ga.  604,  and  cases  cited  in  the  able  opinion 
of  Branham,  J.  Nor  is  this  mere  Georgia  law 
dependent  on  a  local  statute,  but  the  principle 
prevails  elsewhere." 

This  rule  applies  to  a  passenger  as  well  asu> 
the  general  public  at  railroad  crossings.  See 
McLarin  v.  Atlanta  <ft  W.  P.  R.  Co.  85  Ga. 
504;  see  also  Ashioorth  v.  EaH  Tennessee,  V.  A 
0.  R.  Co.  97  Ga.  807.  The  above  doctrine  i» 
fully  supported  by  Markham  v.  Raleigh  dt  G. 
R.  Co.  119  N.  C.  715,  and  by  Berkeley  y.  Cheu- 
peake  dt  0.  R,  Co.  48  W.  Va.  11,  and  in  Chi- 
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eago,  R.  L  di  P.  R,  Co.  v.  Eauston,  95  U.  8. 
697,  24  L.  ed.  542,  in  which  Mr.  Justice  Field, 
4ifter  commeDtio^  upon  the  charge  of  the  court 
below  as  misleadiug,  and  upon  facts  not  before 
it,  indorses  the  above  doctrine  in  the  following 
language:  ''The  failure  of  the  engineer  to  sound 
the  whistle  or  ring  the  bell,  if  such  were  the 
fact,  did  not  relieve  the  deceased  from  the  ne- 
cessity of  taking  ordinary  precautions  for  her 
safety.  Negligence  of  the  company's  em- 
ployees in  these  particulars  was  no  excuse  for 
negligence  on  her  part.  She  was  bound  to 
.listen  and  to  look  before  attempting  to  cross 
the  railroad  track,  in  order  to  avoid  an  ap- 
proaching train,  and  not  to  walk  carelessly 
into  the  place  of  possible  danger.  Had  she 
used  her  senses,  she  could  not  have  failed  both 
to  hear  and  see  the  train  which  was  coming. 
If  she  omitted  to  use  them,  and  walked  thought- 
lessly upon  the  track,  she  was  guilty  of  culp- 
ablenegligence,  and  so  far  contributed  to  her 
injuries  as  to  deprive  her  of  any  right  to  com- 
plain of  others.  If,  using  them,  uie  saw  the 
train  coming,  and  yet  undertook  to  cross  the 
track,  Instead  of  waiting  for  the  train  to  pass, 
and  was  injured,  the  consequences  of  her  mis- 
take and  temerity  cannot  be  cast  upon  the  de- 
fendant. No  railroad  company  can  be  held 
for  a  failure  of  experiments  of  that  kind.  If 
one  chooses,  in  such  a  position,  to  take  risks, 
he  must  bear  the  possible  consequences  of  fail- 
ure. Upon  the  facts  disclosed  by  the  undis- 
puted evidence  in  the  case  we  cannot  see  any 
•ground  for  a  recovery  bv  the  plaintiff.  Not 
even  a  plausible  pretext  for  the  verdict  can  be 
suggested,  unless  we  wander  from  the  evi- 
-dence  into  the  region  of  conjecture  and  specu- 
lation. Under  these  circumstances,  the  court 
would  not  have  erred  had  it  instructed  the 
jury,  as  requested,  to  render  a  verdict  for  the 
<]efendant."  See  also  Schofield  v.  Chicago,  M. 
4St  St,  P.  R.  Co.  114  U.  S.  615,  29  L.  ed.  224. 

The  only  remaining  error  we  have  to  notice 
is  that  raised  by  the  first  assignment  of  the  re- 
quest of  defendant's  counsel  at  the  conclusion 
of  all  the  evidence  to  direct  and  instruct  a  ver- 
dict in  favor  of  the  defendant  on  the  grounds 
that  the  evidence  demanded  such  a  verdict, 
and  that  no  other  verdict  could  properly  be 
rendered  under  the  evidence  and  under  the 
law  applicable  in  this  case.  There  can  be  no 
doubt  of  the  right  and  duty  of  the  court  to  do 
-so  when  the  evidence  introduced  shows  that  by 
the  exercise  of  ordinary  care  he  might  have 
avoided  the  injury.  It  is  the  undisputed  testi- 
mony in  the  case  that  the  approaching  train 
could  be  seen  from  200Cyards  to  i  of  a  mile  be- 
fore it  reached  the  point  where  the  accident 
occurred.  It  was  daytime,  and  the  plaintiff 
below  was  in  possession  of  sight  and  hearing. 
All  other  witnesses  saw  it  approaching,  and 
most  of  them  heard  the  bell.  It  is  true  that 
when  plaintiff  below  was  asked  by  counsel  to 
atate  in  his  own  way  the  circumstances  of  the 
injury,  in  his  answer  thereto  he  states  no  less 
than  four  times  in  the  first  paragraph  that  he 
looked  for  the  train;  but  this  was  not  and 
cannot  be  true.  It  never  should  have  been 
submitted  to  the  jury,  and  it  is  too  much  to 
«8k  this  court  to  affirm  a  judgment  upon  a 
statement  so  evidentlv  false.  Tne  train  was  in 
sight,  and  he  either  aid  not  look,  or,  if  he  did, 
he  saw  it;  he  would  be  obliged  to  see  it 
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When  there  is  any  question  to  leave  to  the 
ivLTj,  they  should  determine  it;  but  when  the 
testimony  of  a  witness  is  so  absolutely  incredi- 
ble as  to  be  impossible  of  belief,  the  court 
should  so  determine.  This  was  done  in  Ash- 
worth  V.  East  Tennessee,  F.  <fe  G,  R.  Co.  97  Ga. 
307,  and  in  Payne  v.  Chie<wo  d  A.  R.  Co.  186 
Mo.  662,  and  was  approved  by  Thayer,  J.,  in 
Chicago,  R.  I.  <fe  P.  R.  Co.  v.  Pounds,  49  U.  S. 
App.  476,  82  Fed.  Rep.  217,  27  C.  C.  A.  112. 
Tt&e  comments  of  the  court  in  the  Payne  Case 
seem  so  appropriate  to  the  facts  of  this  case 
that  we  conclude  the  opinion  by  an  extract 
therefrom: 

"But  in  this  instance  it  is  plainly  proved 
beyond  perad  venture  that  this  statement  of 
plaintiff  'that  he  did  all  in  bis  power  to  ascer- 
tain whether  there  were  any  trains  approach- 
ing,' etc.,  was  not,  and  indeed  could  not  be, 
true.  This  matter  of  denying  probative  force, 
even  to  direct  and  affirmative  testimony,  when 
such  testimony  is  plainly  at  war  with  the  physi- 
cal facts  and  surroundings,  has  passed  into  pre- 
cedent. Thus,  in  the  leading  case  of  Artz  v. 
Chicago,  R.  L  4k  P.  R.  Co.  84  Iowa.  158,  it  is 
said:  'But  it  is  urged  bv  the  appellee's  counsel 
that  the  plaintiff  testifies  that  he  did  both  look 
and  listen  to  see  and  hear  the  train,  but  did 
not;  and  that  this  testimony  shows  that  he  was 
not  guilt V  of  contributory  negligence,  or,  at 
the  very  least,  it  made  that  a  question  of  fact 
for  the  jury.  The  difficulty,  however,  with 
the  position  is  that,  the  conceded  or  undisputed 
facts  being  true,  this  testimony  cannot,  in  the 
very  nature  of  thinffs,  be  true.  It  constitutes, 
therefore,  no  conflict.  Suppose  the  fact  is 
conceded  that  the  sun  was  shining  bright  and 
clear  at  a  specified  time,  and  a  witness,  having 
good  eyes,  should  testify  that  at  the  time  he 
looked  and  did  not  see  it  shine.  Could  this 
testimony  be  true?  The  witness  may  have  been 
told  that  it  was  necessary  to  prove  in  the  case 
that  he  did  look  and  did  not  see  the  sun  shine; 
he  mav  have  thought  of  it  with  a  desire  that  it 
should  have  been  so:  he  may  have  made  him- 
self first  believe  that  it  was  so.  and  this  belief 
may  have  ripened  into  a  conviction  of  its  ver- 
ity, and,  possibly,  he  even  may  testifv  to  it  in 
the  self* consciousness  of  integrity.  But.  after 
all,  in  the  very  nature  of  things,  it  cannot  be 
true,  and  hence  cannot,  in  the  law,  form  any 
basis  for  a  conflict  upon  which  to  rest  a  ver- 
dict. A  man  may  possiblpr  think  he  sees  an 
object,  which  has  no  existence  in  fact,  but 
which  it  may  be  difficult,  if  not  impossible,  to 
prove  did  not  exist  or  was  not  seen.  But  an 
object  and  power  of  sight  being  conceded,  the 
one  may  not  negative  the  other.  In  this  case 
the  plaintiff  had  good  eyes;  the  train  was  ap- 
proaching him  in  the  night,  with  the  engine's 
headlight  burning  brightly;  if  the  plaintiff 
looked  he  must  have  seen  it,  or  he  must  have 
looked  very  negligently  and  carelessly — in 
either  case  he  was  necessarily,  in  the  eyes  of 
the  law,  guilty  of  contributory  negligence, 
precluding  his  right  to  recover.'" 

The  judgment  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  court  below 
to  award  a  new  trial. 

MeCormick*  Circuit  Judffe,  dissenting: 
I  cannot  concur  with  my  brethren  in  the 
decision  of  this  case.    I  do  not  draw  from  the 
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testimony  the  same  cooclusioos  that  they  an- 
nounce. I  think  there  was  a  substantial  con- 
flict in  the  testioaony  as  to  the  rate  of  speed  of 
the  incoming  train,  and  as  to  the  distance  to 
the  point  at  which  the  train  came  into  plain 
view,  and  that  these  matters  are  not  so  well 
established  hj  the  proof  as  requires  or  permits 
the  court  to  find,  as  matter  of  law,  that  the  tes- 
timony of  the  defendant  in  error  to  the  effect 
that  he  did  look,  and  did  not  see  the  train,  *'i8 
not  and  cannot  be  true."  And,  in  my  judg- 
ment, the  state  of  the  proof  in  the  case  re- 
?uires  that  it  should  be  submitted  to  the  jury, 
say  nothing  about  the  manner  in  which  it 
was  submitled  to  the  jury,  because  this  court, 
as  I  understand  it,  reverses  the  case  on  the 
ground  that  it  should  have  been  withdrawn 
from  the  jury,  holding  that  the  proof  conclu- 
sively shows  that  want  of  care  upon  the  part  of 
defendant  in  error,  which  would  bar  him  from 
recovery,  without  regard  to  the  negligence  of 
the  plamtiff  in  error.  My  understanding  of 
the  proof  is  that  it  shows  that  the  defendant  in 
error  had  placed  his  baggage  on  the  outgoing 
train,  upon  which  be  intended  to  take  passage, 
and,  as  that  the  train  was  stopped  for  dinner. 


he  stepped  across  the  way,  to  some  basixiess 
house,  while  his  train  was  waiting,  and  he  was 
returning  to  his  train  at  the  time  he  received 
the  injury.  I  do  not  understand  the  foroe  of 
the  suggestion  that  he  had  not  been  to  the 
depot,  nor  purchased  a  ticket,  nor  notified  any 
of  the  officers  or  agents  of  the  defendant  com- 
pany that  he  was  even  a  prospective  passenger. 
He  had  a  ticket.  Therefore  he  did  not  need  to 
purchase  another.  He  put  his  baggage  upon 
the  train.  I  cannot  see  what  occasion  he  had 
to  go  to  the  depot,  unless  it  is  intended  to  hold 
that  a  man  cannot  be  a  passenger  on  a  road 
until  he  notifies  some  officer  or  agent  of  the 
carrier  that  he  is  a  passenger,  which  I  presume 
the  court  does  not  intend  to  hold.  Mj  view 
being  that  the  defendant  in  error  was  a  passen- 
ger within  the  meaning  of  the  law  applicable 
to  the  diligence  that  devolves  upon  such  car- 
riers, and  that  there  was  such  a  conflict  in  the 
testimony  with  reference  to  the  speed  of  the 
train,  and  the  distance  at  which  it  could  have 
been  seen,  it  was  proper  to  submit  the  issues  to 
the  jury,  and  let  them  weigh  the  testamony. 
and  pass  on  the  questions  of  negligence. 


ARKANSAS  SUPREME  COURT. 


Irene  DUFFY,  Appt., 
Mary  J.  HARRIS. 
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A  married  woman  does  not,  by  aban- 
doninfr  her  husband  and  living:  apart  from 
bim  In  another  state,  even  though  In  adultery, 
forfeit  her  rigrht  to  his  homestead,  under  Const. 
1874,  art.  0, 1 6,  providing  that  if  the  owner  of  a 
homestead  die  leaving  a  **  widow  "  the  same  shall 
be  exempt,  and  the  rents  and  profits  thereof  shall 
vest  in  her  during  her  natural  life. 

(April  2a,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lee  County  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
possession  of  certain  real  estate  as  the  home- 
stead of  Dan  Harris,  deceased.    A  firmed. 

Statement  by  HngheBt  J. : 

To  an  action  of  ejectment  brought  by  the 
appellee,  the  widow  of  Dan  Harris,  deceased, 
against  the  appellant,  the  daughter  of  the  said 
Dan  Harris,  to  recover  possession  of  the 
homestead  of  the  deceased,  the  appellant  an- 
swered, in  substance,  that  the  appellee  had. 
before  the  death  of  said  Dan  Harris,  wilfully 
deserted  and  abai  doned  her  husband,  the 
said  Dan  Harris,  and  the  homestead  in  suit, 
wholly  without  provocation,  and  removed, 
against  his  protest  and  earnest  entreaties,  to 
the  state  of  Tennessee,  where  she  continuously 
resided,  until  after  the  death  of  said  Dan 
Harris  on  said  homestead;  that  plaintiff,  as 
the  defendant  believed,  had,  while  so  absent, 


Note.— For  misconduct  of  wife  to  forfeit  her 
rights  in  the  husband^s  estate,  see  also  cases  in  note 
to  Adams  v.  Storey  (III.)  11  L.  U.  A.  on  page  791;  and 
also  the  case  of  Uosholt  v.  Mehus  (N.  D.)  28  L.  K.  A. 
239,  and  ncte. 
40  L.  it.  A. 


lived  in  adultery;  that,  though  earnestly  and 
persistently  persuaded  by  her  husband  to  re- 
turn to  her  home,  she  persistently  refused  and 
failed  to  do  so,  until  after  the  death  of  the 
said  Dan  Harris;  that  she,  the  appellee,  by 
such  conduct,  had  forfeited  her  right  to  the 
homestead.  Upon  motion,  so  much  of  the 
answer  as  set  up  an  abandonment  and  deser- 
tion of  Dan  Harris,  and  her  alleged  immorai 
and  unchaste  conduct,  was  stricken  oat,  over 
the  protest  of  the  defendant,  to  which  she  ex- 
cepted. The  grounds  of  the  motion  were  that 
said  portion  oi  the  answer  constituted  no  de- 
fense, and  was  wholly  irrelevant  to  the  issue. 
The  court  gave  judgment  for  appellee.  De- 
fendant moved  for  new  trial,  which  was  de- 
nied, to  which  she  excepted,  and  appealed  u> 
this  court. 

Jlfr.  Jajnes  P.  Brown*  for  appellant: 

If  a  wife  refuses  to  occupy  the  homestead 
of  her  husband  while  he  is  living,  and  she 
actually  lives  in  another  state,  is  it  the  policy 
of  our  law  for  her  to  so  disgrace  it,  and  tlien, 
as  soon  as  the  breath  has  left  his  body,  for  her 
to  return  and  claim  th0  homestead  to  the  ex- 
clusion of  the  dead  husband's  heirs  and  credit- 
ors? It  was  for  the  benefit  of  no  such  wife 
that  our  homestead  laws  were  made. 

Trawick  v.  Harris,  8  Tex.  812;  CoekreU  ▼. 
Curtis,  83  Tex.  105;  Earle  v.  Earle,  9  Tex.  630; 
Sears  v.  Sear$,  45  Tex.  559;  Netcland  v.  lid- 
land,  45  Tex.  588;  Prater  v.  Prater,  87  Tenn. 
78;  Vanoell  Brick,  T.  dk  C.  Shingle  Co.  v.  Me- 
Kenna,  86  Mich.  283;  Thompson,  Homesteads 
&  Exemptions,  §§  73-76;  Diekman  y.  Birk- 
hauser,  16  Neb.  686. 

No  court  would  suggest  that  a  husband 
should  appl^  for  a  divorce  merely  as  an  aid  to 
his  preventing  his  wife  or  widow  from  ever 
enjoying,  or  coming  into  possession  of  his 
property. 
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1  Biftbop,  Mar.  Div.  &  Sep.  §  88.i 

Is  there  any  reason  in  the  case  at  bar  why 
appellee  should  not  be  estopped  to  claim  home- 
stead, as  regards  the  lot  in  suit? 

Nuhn  V.  Miller,  5  Wash.  405,  84  Am.  St. 
Rep.  868,  and  cases  in  footnote;  Pickens  ▼.  OU- 
lam,  43  La.  Ann.  850. 

A  wife  cannot  force  her  husband  to  support 
ber  during  her  wrongful  absence  from  him. 

2  Kent,  Com.  p.  146. 

If  she  can  thus  renounce  such  support,  why 
not  also  homestead  support? 

1  Bishop,  Mar.  Div.  &  Sep.  g§  1228-1284. 

Since  the  reason  of  antiquated  rules,  grow- 
ing out  of  the  ancient  disabilities  of  married 
women,  no  longer  exists,  on  account  of  the 
enfranchising  spirit  of  modern  laws,  the  rules 
themselves  should  be  no  longer  enforced. 

Sidwap  V.  Niefiol,  62  Ark.  146;  Prater  v. 
Pi-ater,  87  Tenn.  78. 

Messrs.  McCulloch  &  McCallochf  for 
appellee: 

Two  rules  have  been  established,  one  by  the 
Texas  courts  to  the  effect  that  such  couduct  of 
the  wife  works  a  forfeiture  of  the  claim  of 
homestead  after  the  death  of  the  husband,  and 
the  other,  the  New  Hampshire  court,  holding 
the  opposite. 

Trawiek  v.  Harris,  8  Tex.  812;  Earle  v. 
Barle,  9  Tex.  630;  Sears  v.  Sears,  45  Tex.  559; 
Hewland  v.  Holland,  45  Tex.  588;  Header  v. 
Place,  48  N.  H.  808;  Atkinson  v.  Atkinson,  40 
N.  H.  249,  77  Am.  Dec.  712;  Thompson, 
Homesteads  &  Exemptions,  §§  3, 78-77;  Hair- 
ston  V.  Hairston,  27  Miss.  704,  61  Am.  Dec. 
580;  Lies  v.  De  Diahlar,  12  Cal.  827;  Chris- 
ties Succession,  20  La.  Ann.  383,  96  Am.  Dec. 
411. 

The  constitutional  provision  clearly  makes 
the  right  of  the  widow  depend  on  her  legal 
status  as  wife  and  widow,  and  not  upon  her 
de  facto  relations  to  the  family  or  the  occu- 
pancv  of  the  property,  thus  bringing  it  squarely 
within  the  New  Hampshire  doctrine. 

Johnston  v.  Turner,  29  Ark.  290;  Hairston  v. 
Hairston,  27  Miss.  704,  61  Am.  Dec.  580;  Mea- 
der  V.  Place,  48  N.  H.  807,  and  Lies  v.  De  Dia- 
blar,  12  Cal.  827;  Gates  v.  St4sele,  48  Ark.  539; 
Memphis  iSt  L,  R.  B.  Co.  v.  Adams,  46  Ark. 
159. 

Hughes,  J.,  delivered  the  opinion  of  the 
court: 

The  homestead  provision  for  the  widow 
(Const.  1874,  art.  9,  §  6)  is  as  follows:  "  If 
the  owner  of  a  homestead  die,leaving  a  widow 
but  no  children,  and  said  widow  has  no  sepa- 
rate homestead  in  her  own  right,  the  same  shall 
be  exempt,  and  the  rents  and  profits  thereof 
shall  vest  in  her  during  her  natural  life,  pro- 
vided that  if  the  owner  leaves  children,  one 
or  more,  said  child  or  children  shall  share  with 
said  widow  and  be  entitled  to  half  the  rents 
and  profits  till  each  of  them  arrives  at  twenty- 
one  years  of  age— each  child's  rights  to  cease 
at  twenty-one  years  of  age — and  the  shares 
to  go  to  the  younger  children,  and  then  all  to 
40  L.  R.  A. 


go  to  the  widow,  and  provided  that  said 
widow  or  children  may  reside  on  the  home- 
stead or  not;  and  in  case  of  the  death  of  the 
widow  all  of  said  homestead  shall  be  vested  in 
the  minor  children  of  the  testator  or  intestate. '^ 
It  would  seem  that  the  language  of  this  sec- 
tion of  the  Constitution  settles  the  question 
involved  in  this  suit.  The  appellee  had  never  • 
been  divorced  from  her  husband,  and  she 
was  unquestionably  his  widow.  How,  then,, 
can  she  be  debarred  of  her  homestead  right 
without  reading  into  the  Constitution  an  ex- 
ception or  provision  it  does  not  contain,  to  the 
effect  that  if  the  wife  abandon  her  husband, 
and  is  guilty  of  immoral  and  unwifely  con- 
duct, she  shall  forfeit  her  right  thereby  to  the^ 
homestead?  We  think  such  a  construction 
unwarranted  and  untenable.  We  are  aware 
that  it  has  been  held  otherwise  in  Texas  and 
some  other  states.  Trawiek  v.  Harris,  8  Tex. 
312;  Earle  v.  Earle,9  Tex.  680;  Sears  v.  Sears, 
45  Tex.  559;  Prater  v.  Prater,  87  Tenn.  78; 
Farwell  Brick,  T.  d  C.  ShingleCo.  v.  MeKenna, 
86  Mich.  288.  On  the  other  hand,  we  find  that 
in  the  case  of  Meader  v.  Place,  48  N.  H.  808, 
and  cases  therein  cited,  it  is  held  that  the 
abandonment  by  the  wife  of  her  husband, 
and  living  apart  from  him,  in  another  state, 
does  not  forfeit  her  right  to  the  homestead 
upon  the  death  of  the  husband.  In  this  state 
it  is  held  that  the  domicil  of  the  wife  follows 
that  of  the  husluind;  and  we  understand  this 
to  be  the  rule,  and  that  the  fact  that  she  aban- 
dons her  husband,  and  lives  apart  from  him, 
in  another  state,  will  not  form  an  exception 
or  cause  her  to'  forfeit  her  right  to  the  home- 
stead. She  is  not  a  nonresident,  while  her 
husband  is  a  resident.  Her  legal  status  as 
to  this  is  governed  by  that  of  the  husband. 
Meader  v.  Place,  48  H.  H.  808;  Johnston  v. 
Turner,  29  Ark.  280,  and  cases;  Thompaon, 
Homesteads  &  Exemptions,  §§  78,  77;  Atkin- 
son V.  Atkinson,  40  N.  H.  249,  77  Am.  Dec. 
712.  "The  wife,  though  living  separate, 
might  have  returned  to  her  duty  at  any  time." 
He  owed  her  protection  and  support  as  loog  as 
the  relation  of  husband  and  wife  existed  by  law. 
And  the  desertion  of  the  wife  could  not  alter 
his  legal  stattis.  He  was  still  the  head  of  a 
family,  entitled  to  a  homestead;  and  as  long 
as  the  relation  of  husband  and  wife  existed  de 
jure,XhQ  appellee  was  his  wife,and  at  his  death 
was  his  •*  widow,"  and  entitled,  under  the 
Constitution,  to  the  right  of  homestead. 
Const.1874,  art.  9,  §6;  Gates  Y.Steele,  48  Ark. 
589;  Stanley  y.  Snyder,  5^  Ark.  429. 

A  majority  of  the  court  is  of  the  opinion 
that,  under  the  Constitution  and  laws  of 
this  state,  the  appellee  is,  in  law,  the  widow 
of  Dan  Harris,  and  that  she  has  not,  by  her 
abandonment  of  him,  and  living  apart  from 
him,  in  another  state,  forfeited  her  right  to 
his  homestead,  however  reprehensible  her  con- 
duct morally  may  have  been. 

The  judgment  oj  the  Circuit  Court  is  there- 
fore affirmed. 
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.!•  The  ri|rbt  to  vote  in  the  dtatrict  in  which 
a  steamer  la  tied  up  while  at  her  home  port  is  not 
acquired  by  the  purser,  who  lives  on  the  steamer, 
but  who  had  previouBly  acquired  a  voting  resi- 
dence in  another  district  of  the- city. 

.2.  The  fiftct  that  a  person  is  improperly 
and  illegally  permitted  to  ypte  at  an- 
other place  will  not  alone  disqualify  him  from 
continuing  to  vote  at  his  actual  residence. 

(May  13, 1886.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  of  Baltimore  City  striking 
Ills  name  from  the  register  of  qualified  voters. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  Weems  Williams,  for  ap- 
pellant: 

To  acquire  a  residence  by  choice,  one  must 
remove  to  this  state,  or,  being  an  actual  resi- 
dent of  the  state,  be  must  remove  from  one 
county  to  another  with  the  bona  fide  intention 
of  abandoning  his  former  place  of  residence 
and  of  making  this  state  or  the  countv  to  which 
be  removes  his  actual  home  for  a  definite  or  an 
indefinite  period  of  time. 

ShaefferY.  Gilbert,  78  Md.  71. 

The  appellant  must,  therefore,  sbow:  (1) 
The  existence  of  a  bona  fide  intention  on  his 
part  to  abandon  his  former  residence  in  the 
second  legislative  district;  (2)  the  existence  of 
a  bona  fide  intention  on  his  part  to  make  the 
third  legislative  district  his  actual  home,  and 
that  he  has  continued  to  reside  therein  with 
that  intention  for  six  months  or  more. 

No  facts  could  more  strongly  show  a  bona 
fide  intention  to  abandon  than  those  presented 
by  the  record  in  this  case. 

How  can  Jones  possibly  have  any  intention 
of  returning  to  his  room  in  a  house,  when  that 
house  has  been  vacant  for  two  years? 

If  a  person  is  residing  at  a  particular  place, 
and  there  is  doubt  as  to  whether  he  is  re- 
siding there  temporarily,  and  claiming  another 
place  as  his  home,  if  he  claims  and  exercises 
Uie  right  to  vote  at  the  place  where  he  is  for 
the  time  residing,  that  fact  ought  to  be  re- 
garded as  evidence  well  nigh  conclusive  that 
he  has  abandoned  his  former  residence,  and 
•determined  to  make  his  home  where  he  claims 
his  vote. 

McCrary,  Elections.  §  84,  p.  32. 

"Residence"  does  not  mean  one's  permanent 
place  of  abode,  where  he  intends  to  live  all  his 
days,  or  for  an  indefinite  or  unlimited  time; 
nor  does  it  mean  one's  residence  for  a  tempo- 
rarv  purpose,  with  the  intention  of  returning 
to  his  former  residence  when  that  purpose  shall 
have  been  accomplished,  but  means  one's  ac- 


tual home,  in  the  sense  of  having  no  .ocher 
home,  whether  he  intends  to  reside  there  per- 
manently or  for  a  definite  or  indefinite  lengtii 
of  time. 

Shaeffer  v.  Gilbert,  78  Md.  71;  LanQkawmir 
V.  Munter,  80  Md.  518,  27  L.  R  A.  380. 

* 'Residence"  does  not  of  necesdty  mean  Ut- 
ing  in  a  house. 

Langhammer  v.  Hunter,  80  Md.  526,  27  L 
R.  A.  380;  Re  CoUins,  64  How.  Pr.  63. 

Messrs.  John  C.  Rose  and  Hany  W. 
Henderson  for  appellees. 

Briscoe,  J.,  delivered  the  opinion  of  the 
court: 

The  material  facts  of  this  case  are  almost 
identical  with  the  case  of  Howard  v.  8b'mtfr 
(decided  at  this  term  of  court),  post,  753.  except 
in  one  particular,  which  will  be  briefly  sUied 
in  this  opinion.  The  appellant,  Jones,  testified 
that  he  moved  to  Baltimore  city  from  Si 
Mary's  county  about  seven  years  ago.  and  cod- 
siders  Baltimore  his  home;  that  he  was  em- 
ployed bv  the  Weems  Steamboat  Company  « 
purser  of  the  steamer  Sue;  that  he  first  resided 
on  Lexington  street,  near  Gilmor  (ntneteeoth 
ward,  second  legislative  district);  he  then 
moved  to  403  North  Paca  street  (tenth  wud. 
second  legislative  district);  and  from  there  h? 
moved  to  the  steamer  Sue  (Pier  No.  9,  Liztii 
Street  wharf,  the  third  legislative  district), 
where  be  has  been  for  two  years,  except  the 
period  of  two  months  of  the  winter  of  1896, 
when  he  resided  at  416  West  Fayette  stnA 
(tenth  ward,  second  legislative  district);  tfatt 
he  had  never  voted  anywhere  else  except  ia 
the  city  of  Baltimore,  where  he  had  voted  four 
times;  the  first  time  he  voted  from  jjexiogtoa 
street,  and  then  twice  from  Paca  street;  tod 
that  he  was  now  registered  from  the  sieamer 
Sue,  Pier  9,  Light  Street  wharf  (third  legisla- 
tive district),  and  had  voted  at  the  prerioos 
election  from  there.  He  further  testified  thst 
the  steamer  remained  tn  Baltimore  only  two 
days  in  each  week;  that  Baltimore  is  the  home 
port  of  the  steamer;  that  the  schedule  of  the 
steamer  was  as  follows:  Leave  Baltimore  oa 
Saturday  at  5  f.  h.  for  Washington,  remainbg 
at  the  terminus  in  that  city  from  eight  to  six- 
teen hours,  and  returning  to  Baltimore  on  the 
following  Wednesday;  leave  Baltimore  on 
Wednesday  ni^ht  at  9  p.  k.  for  the  Patazeoi 
river,  arriving  m  Baltimore  again  on  SatuitUr 
morning. 

Now,  it  is  conceded  that  the  appellant  poe- 
sessed  all  the  qualifications  of  a  legal  voter 
except  that  of  residence,  and  there  can  be  no 
question,  it  seems  to  us,  that  he  has  also  in- 
quired a  legal  residence  in  the  city  of  Baltimore 
but  not  in  the  third  legislative  district  of  thai 
city,  as  claimed  by  hintL  The  fact  that  be  re- 
sided upon  the  steamer  Sue,  while  tied  to  its 
wharf  or  pier,  does  not,  as  held  by  this  court 
in  the  recent  case  of  Howard  v.  Skinner,  fix  or 
establish  a  voting  residence.    Nor  does  the  fact 


KoTB.— On  the  question  of  the  domldl  of  a  per- 
-flon  for  votinir  purposes,  see  also  Langhainmer  v. 
Munter  (Md.)  27  L.  R.  A.  830. 

On  the  question  how  far  the  right  to  vote  is  abso- 
40  L.  H.  A. 


I  lute,  see  State,  Allison,  v.  Blake  (N.  J.)  «5  L.  B.  A. 
I  480,  and  note:  also  State  v.  Old  (Tenn.)  81  L.  B.  i. 
I  897;  see  also  the  companion  oaae  of  Howard  t. 
I  Skinner  (Md.)  poet,  758. 
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that  the  appellant  was  improperly  and  errone- 
ously registered  and  voted  at  a  prior  election 
in  this  district  change  or  determine  his  resi- 
dence. The  sole  ground  relied  upon  by  the 
appellant  to  establish  residence,  on  the  prior 
registration,  was  the  fact  that  he  resided  upon 
the  steamer  while  tied  up  in  the  district  where 
be  proposed  to  register;  and  this,  we  have  dis- 
tinctly held,  is  not  sufficient  to  constitute  a 
voting  residence.  If  a  person  is  clearly  a  resi- 
dent of  and  legal  voter  in  one  place,  and  is 
improperly  and  illegally  permitted  to  vote  at 
another,  that  fact  alone  will  not  disaualify  him 
from  continuing  to  vote  at  the  place  of  his 
thctual  residence.  Lincoln  v.  Hapgood^  11  Mass. 
350.  The  appellant  did  not  acquire  then  such 
a]residence  in  the  first  precinct  of  the  fifteenth 
ward  of  the  third  legislative  district  as  entitled 
him  to  be  registered  there,  but,  having  acquired 
a  residence  in  the  citv  of  Baltimore,  he  is  en- 
titled to  be  registered  and  to  vote  in  the  ward 
of  the  legislative  district  from  which  he  re- 
moved, until  he  has  acquired  a  residence  else- 
"where.  For  these  reasons,  the  order  of  the 
court  will  be  affirmed. 
Order  affirmed  with  costs. 


Wallace  HOWARD,  AppU, 
T.  Albert  SKINNER  4?^  al 


(- 


.Md.. 


.) 


A  Toting  residence  at  the  home  port  of 
a  steamer  is  not  acquired  by  a  oierklwho 
sleeps  ID  a  room  on  tbe  boat,  and  who  has  no 
other  room  or  place  to  live,  and  is  unmarried. 

(May  18, 1606.) 

APPEAL  by  defendant  from  an  order  of  the 
Superior  Court  of  Baltimore  City  striking 
his  name  from  the  registry  list  of  qualified 
voters.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.    William    S.    Bryan*    Jr.,    and 
Georg^e  Weems  Williams  for  appellant. 
Messrs.  John  C.  Rose  and  Harry  W. 
Henderson  for  appellees. 

Briscoe*  J.,  delivered  tbe  opinion  of  the 
court: 

On  the  26th  of  October,  1897,  Robert  W. 
Perry,  Jr.,  of  Baltimore,  filed  a  petition  un- 
der act  1896,  chap.  202,  in  the  superior  court 
of  Baltimore  city,  wherein  he  alleged  that  the 
appellant,  Wallace  Howard,  who  professes  to 
reside  aboard  the  steamer  Westmoreland,  of  the 
Weems  Steamboat  Company,  at  Pier  2,  Light 
Street  wharf,  Baltimore,  and  who  is  registered 
as  a  qualified  voter,  in  the  first  election  pre- 
cinct of  the  fifteenth  ward  (third  legislative  dis- 
trict),  was  not  a  qualified  voter,  entitled  to  be 
so  registered;  and,  from  an  order  of  the  court 
directing  his  name  to  be  stricken  from  the  list 
of  registered  voters  for  this  precinct  and  ward, 
this  appeal  has  been  taken. 

It  appears  from  the  record  that,  at  the  trial 
of  the  case,  the  appellant,  Howard,  who  was 


Note,— See  the  precediniar  case  of  Jones  v.  Skin- 
ner (Md.)  ante^  752,  and  footnote. 
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the  only  witness  examined,  testified  that  he 
had  been  employed  as  clerk  of  the  Weems 
Steamboat  Company  for  over  three  years;  that 
the  steamer  upon  which  he  was  employed  was 
engaged  in  the  transportation  of  passengers 
and  merchandise  between  the  city  of  Balti- 
more, the  Rappahannock  and  Patuxent  riv- 
ers, with  its  home  port  in  the  city  of  Baltimore; 
that  he  was  unmarried,  and  had  a  room 
upon  the  steamer,  where  be  slept;  that  he  had 
never  voted  either  in  Baltimore  or  elsewhere. 
He  also  testified  that  he  came  to  Baltimore  from 
St.  Mary's  county,  where  he  would  return  in 
the  event  of  losing  employment;  that  he  had 
no  room  or  other  place  to  live  except  on  the 
boat;  that  he  had  lived  with  his  aunt  on  Pres- 
ton street,  in  the  second  legislative  district  of 
Baltimore,  about  one  or  two  weeks  before  he 
was  employed  by  the  steamboat  company. 
There  was  other  evidence  tending  to  establish 
the  qualification  of  the  appellant  as  a  voter; 
but,  as  it  is  conceded  that  he  possessed  all  the 
necessary  Qualifications  prescribed  by  the  Con- 
stitution 01  the  state  except  that  of  residence, 
it  need  not  be  more  fully  stated  for  the  pur- 
poses of  this  case. 

It  is  quite  apparent,  under  the  facts  of  the 
case,  that  the  appellant  never  acquired  a  vot- 
ing residence  in  the  city  of  Baltimore,  unless 
his  alleged  residence  upon  the  steamer,  while 
temporarily  lying  at  her  pier  at  Light  Street 
wharf,  in  the  city  of  Baltimore,  gave  him  one. 
The  appellant's  domicil  of  origin  was  St.  Mary's 
county,  and  this  continued  until  he  acquired 
another  elsewhere.  By  the  express  terms  of 
g  1  of  article  1  of  our  Constitution,  a  person 
who  shall  have  acquired  a  residence  iu  a 
county  or  city  of  the  state,  entitling  him  to 
vote  at  an  election  there  held,  shall  be  entitled 
to  vote  in  the  election  district  from  which  he  re- 
moved, until  he  shall  have  acquired  a  residence 
in  the  part  of  the  county  or  city  to  which  he 
has  removed.  McIjincY,  JJobbs,  74  Md.  171; 
Shaeffer  v.  Gilbert,  73  Md.  66.  And  in  Turner 
V.  Crosby,  85  Md.  180,  this  court  said,  in  con- 
struing article  23  of  chapter  202  of  the  Acts  of 
1896  (the  present  registration  law  of  the  state), 
that,  in  determining  whether  any  person  is  or 
is  not  a  resident  of  anv  voting  precinct,  it 
shall  be  presumed  that,  if  a  person  is  shown  to 
have  acquired  a  residence  in  one  locality,  he 
retains  the  same  until  it  is  afiSrmatively  shown 
that  he  has  acquired  a  residence  in  another  lo- 
cality. 

The  next  question,  then,  is.  Did  the  appel- 
lant acquire  a  voting  residence  in  the  city  of 
Baltimore  by  residing  upon  the  steamer,  in 
the  manner  as  stated  by  him?  Now,  the  rule 
of  law  seems  to  be  settled  that  a  seaman  or  sea* 
going  man  retains  his  domicil  of  origin,  al- 
though he  is  regularly  employed  on  a  steamer, 
unless,  by  actual  residence,  he  acquires  a 
domicil  elsewhere.  In  Thorndike  v.  Boston ,  1 
Met.  245,  Chief  Justice  Shaw  states  the  rule 
thus:  "If  a  seaman  without  family  or  prop- 
erty, sails  from  the  place  of  his  nativity, 
which  may  be  considered  his  domicil  of  origin, 
although  he  may  return  only  at  long  intervals, 
or  even  be  absent  for  many  years,  yet  if  he 
does  not,  by  some  actual  residence  or  other 
means,  acquire  a  domicil  elsewhere,  he  retains 
his  domicil  of  origin."  And  to  the  like  effect 
are  the  cases  of  Sherwood  v.  Judd,  8  Bradf. 
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276;  Bangs  v.  Brewster,  111  Mass.  886;  Longer, 
Ryan,  80  Gratt.  718:  Desesbais  v.  Beroyier,  1 
BiDD.  849,  note  a.  2  Am.  Dec.  448;  tU  Bye, 
2  Daly,  525;  Frfs  Case.  71  Pa.  302.  10  Am. 
Rep.  d98;  and  also  Coolev,  Const.  Lim.  755; 
Story.  Confl.  L.  55;  Dicey,  Domicil,  139; 
and  Jacobs,  Domicil,  895.  And  this,  we 
think,  is  the  safe  rule  to  be  adopted  and  ap- 
plied in  cases  similar  to  the  one  now  under 
consideration.  The  appellant's  domicil  of 
origin  continued  until  another  domicil  was  ac- 
Quired,  and,  as  he  could  acquire  no  new  resi- 
dence where  the  steamer  happened  to  stop  or 
to  have  her  wharf,  he  did  not  lose  his  original 
residence.  If  a  person  could  gain  a  voting 
residence  by  simply  residing  upon  a  steamboat, 
because  it  was  temporarily  fastened  to  a  pier 
or  wharf,  while  discharging  its  freight  and 
taking  on  its  cargo,  then  one  might  acquire 
any  number  of  residences,  and  would  have  the 
right  to  register  at  either  terminus  of  the 
steamer,  or  at  any  point  where  the  steamer 
stops.  **Residence,"  as  contemplated  by  the 
framers  of  our  Constitution,  for  political  or 
voting  purposes,  means  a  place  of  fixed  pres- 
ent domicil.  The  object  in  prescribing  resi- 
dence as  a  qualification  for  the  exercise  of  the 
right  of  suffrage,  says  this  court  in  Shaeffer  v. 


Gilbert,  73  Md.  70,  is  not  merely  for  the  par- 
pose  of  identifying  the  voter.and  as  a  protection 
against  fraud,  but  also  that  he  should  become 
in  fact  a  member  of  the  community,  and,  a» 
such,  have  a  common  interest  in  all  matten 
pertaining  to  its  government.  Residence  upon 
a  steamer  like  that  claimed  by  the  appellant 
has  none  of  the  characteristics  of  a  fixed  or 
permanent  abode,  within  the  meaning  of  our 
Constitution  as  entitles  a  person  to  be  regis- 
tered as  a  qualified  voter.  If  the  contention 
of  the  appellant  in  this  case  was  sustained, 
then  a  steamboat  company  could  fix  the  legtl 
residence  of  its  employees,  who  reside  upon^its 
steamers,  by  simply  changing  its  pier  or 
wharf.  The  case  of  Re  Collins,  64  How.  Pr 
63,  relied  upon  by  the  appellant,  is  clearly  di^ 
tinguishable  from  the  case  at  bar.  It  has  no 
application  to  the  residence  of  a  voter,  as  pre- 
scribed by  the  Constitution  of  our  state.  I: 
follows,  then,  the  ruling  of  the  court  beloir 
that  the  name  of  the  appellant,  Wallace  How- 
ard, be  stricken  from  the  list  of  qualified  and 
registered  voters  of  the  fifteenth  ward  of  Balti- 
more, was  correct,  and  its  order  will  be  af- 
firmed. 

Order  affirmed,  with  costs. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Ellen  M.  BAKER  et  al„  Trustees,  etc., 
Z.  Adams  WILLARD  et  al,  Trustees,  etc. 


Harriet  M.  LOWELL 
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!•  The  easement  or  rl^ht  in  respecst  to 
VLgkkt  and  air  ft*om  an  open  space  an- 
nexed to  a  mansion-bouse  estate,  created  by  will 
by  providing  that  the  establishment  shall  con- 
tinue as  much  as  possible  uncbanfred,  does  not 
amount  to  a  general  right  to  have  the  space  kept 
open  for  the  whole  extent  of  the  court,  but  only 
to  an  ordinary  easement  of  light  and  air  for  the 
windows  and  doors  of  existing  buildings,  where 
there  was  no  communication  or  entrance  to  the 
court  from  the  mansion- bouse  estate,  and  its 
only  use  of  the  court  was  for  light  and  air  and 
for  a  drain. ' 

£•  The  rl^ht  to  have  a  court  kept  open 
is  not  created  by  estoppel  by  bounding  land 
thereon  in  a  deed  by  an  administrator  selling 
land  under  a  license  of  the  probate  court. 

8«  A  tenant  in  common  cannot  create  an 
eaaement  over  the  premises  without  consent 
of  bis  cotenants. 

4.  The  doctrine  that  an  easement  ap- 
purtenant to  a  close  is  appurtenant  to 
every  parcel  into  which  that  close  may  be 
divided  is  not  applicable  to  an  easement  of  light 
and  air  which  ordinarily  is  limited  to  windows 
and  doors  or  other  apertures  in  a  building. 


Note.— For  American  law  as  to  easements  of 
light  and  air,  see  notes  to  Case  v.  Minot  (Mass.)  22 
L.  R.  A.  686:  and  Jones  v.  Millsaps  (Miss.;  28  L.  R. 
A.  158. 
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6*   The  ri^bt  of  a  passage  on  fbot  or<T 

a  space  not  less  than  8i  feet  in  width  does  not  la- 
elude  the  right  to  have  the  passage  kept  open  t:> 
the  sky. 

(May  20, 1898.) 

RESERVATION  by  the  Supreme  Jadkia: 
Court  for  Suffolk  County  for  the  opinix 
of  the  full  bench  of  suits  brought  to  enjoin  d^ 
fendants  from  closing  a  passageway,  i^- 
missed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  L.  S.  Dabney,  F.  V.  Balch,  F. 
Rackemann,  L.  I.  Partridfl^,  anc 
Hutchins  &  Wheeler  for  plaintiffs. 

Messrs.  Solomon  Lincoln*  'WillUhm  A. 
SInnroe,  and  Henry  H.  Sprag^e*  for  d. 
fendants: 

The  plaintiffs  claim  an  easement  of  li^ht  aac 
air  in  the  whole  of  the  court,  and  the  right  ti^ 
have  it  kept  open  and  unobstructed. 

Such  rights  as  are  claimed,  howcv^er  thtr 
may  be  designated,  must  be  acquired  h\  ex- 
press  grant.  They  are  in  substance  ri^hu  t'- 
light  and  air,  and  such  rights  cannot  be  estil- 
lished  by  inoplicalion  or  prescription . 

Keats  V.  Hugo,  115  Mass.  204,  15  Am.  Kec. 
80. 

There  were  no  easements  over  tbe  Jeffrie 
estate  in  favor  of  the  mansion-houae  esta^f 
while  Eliot  lived.  He  acquired  the  mansioE 
house  estate  in  1784,  and  the  Jeffries  estate  c: 
1799. 

Carbrey  v.  Willis,  7  Allen,  864,  83  Am.  Dec. 
688;  JoJmson  v.  Jordan,  2  Met,  234,  87  An. 
Dec.  86. 

No  easement  of  light  and  air  can  be  creAted 
except  by  express  grant. 

Randall  v.  Sanderson,  111  Mass.  114;  Ke^U 
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y.  Hugo,  115  Mass.   204»   15  Am.   Rep.   80; 
Christ  Church  v.  Lavezzolo,  156  Mass.  89. 

There  is  nothing  in  the  facts  to  justify  such 
a  coDstniction  of  the  will  of  Samuel  Eliot  as 
woald  make  the  easements  claimed  pass  with 
the  mansion-house  estate,  even  if  easements  of 
light  and  air  or  open  court  could  have  been 
created  by  implication.  Even  then  they  could 
have  been  implied  in  Massachusetts  only  from 
necessity. 

Garbrei/  y.  Willis,  7  Allen.  864,  88  Am.  Dec. 
688;  Randall  y.  McLaughlin,  10  Allen,  866; 
Buss  y.  Dyer,  125  Mass.  287. 

Even  in  England  a  right  of  way,  not  of 
necessity,  will  not  pass  under  a  deyise  unless 
the  testator  by  appropriate  language  shows  an 
intention  that  it  should  pass. 

Taws  y.  Knowles  [1891]  2  Q.  B.  564;  Polden 
V.  Bastard,  L.  R.  1  Q.  B.  156. 

There  was  no  right  of  drainage.  It  was  not 
mentioned.  It  could  haye  been  created  by  im- 
plication, if  at  all,  only  from  necessity.  The 
bouse  was  on  a  corner  where  there  was  ample 
opportunity  to  construct  other  drains. 

Joiinson  y.  Jordan,  2  Met.  234,  87  Am.  Dec. 
85. 

Even  if  such  easements  had  been  created 
they  would  have  been  lost  by  a  merger  of  title 
in  William  H.  Eliot. 

Riiger  y.  Parker,  8  Cnsh.  145.  54  Am.  Dec. 
744;  Atwater  y.  Bodfish,  11  Gray.  150. 

William  H.  Eliot  was  but  a  tenant  in  com- 
mon of  the  place,  and  whatever  may  have 
been  the  intent  of  his  administrator  he  had 
not  the  power  to  encumber  the  place  with 
easements  to  the  prejudice  of  his  cotenants. 

Adam  y.  Briggs  Iron  Co.  7  Gush.  361; 
Crocker  y.  Cotting,  166  Mass.  183,  33  L.  R. 
A.  245. 

Whateyer  easements  of  light  and  air  might 
have  existed,  under  the  English  rule,  in  fayor 
of  the  mansion  house  over  Phillips  place 
would  haye  been  confined  to  the  windows  of 
the  mansion  house  as  it  then  existed. 

Aldin  v.  Clark  [1894]  2  Ch.  437:  Goddard. 
Easem.  5th  ed.  1896,  pp.  265,  368  et  seq. 

If  the  construction  of  a  deed  is  doubtful,  the 
practical  construction  put  upon  it  by  the  par- 
ties and  their  successors  may  be  looked  at  in 
connection  with  the  deed  itself,  and  the  cir- 
cumstances existing  at  the  time  of  its  execu- 
tion. 

Whittenton  Jffg,  Co.  y.  Staples,  164  Mass. 
319,  29  L.  R.  A.  500;  Haven  y.  Foster,  14  Pick. 
534;  Pomeroy  v.  Ijitting,  15  Gray,  435;  Clark 
V.  Brown,  3  Allen,  509;  Brooks  v.  Whitmore, 
139 Mass.  358;  Winchesters.  Glazier,  152 Mass. 
816,  9  L.  R.  A. 424;  Reynolds  v.  Boston  Rubber 
Co.  160  Mass.  240;  Humphreys  y.  Old  Colony 
R.  Co.  160  Mass.  323;  Crocker  y.  Cotting,  166 
Mass.  183,  33  L.  R.  A.  245. 

The  plaintiffs  have  seen  the  place  occupied 
\}y  the  defendants  and  their  predecessors  for 
twenty  years.  They  haye  taken  no  steps  for 
enforcement  of  rights  in  the  passageway,  if 
any  ever  existed,  or  to  preyent  their  extinguish- 
ment. If  rights  existed,  laches  prevents  the 
noiaintenance  of  these  proceedings. 
.    Starkie  y.  Richmond,  155  Mass.  188. 

The  defendants  claim  and  intend  to  exercise 
the  right  to  build  over  the  3i  feet  passageway 
not  already  built  oyer,  covering  it  with  an  arch 
at  a  height  suflQcient  not  to  interfere  with  its 
40  L.  R.  A. 


use   as  a    passageway   for   foot   passengers. 
This  they  may  do. 

Atkins  v.  Bordman,  2  Met.  457,  37  Am. 
Dec.  100;  Qerrish  v.  Shattuek,  132  Mass.  285; 
Bumham  y.  Nevins,  144  Mass.  88,  59  Am. 
Rep.  61;  Perry  v.  8nou3,  165  Mass.  28. 

Allen,  J.,  delivered  the  opinion  of  the 
court: 

We  will  consider  in  the  first  place  the  nature 
and  extent  of  the  supposed  original  right 
which  the  plaintiffs  respectively  seek  to  estal>- 
lish.  This  right  had  its  origin  In  the  proyi- 
sions  of  the  will  of  Samuel  Eliot,  who  died  in 
1820.  He  was  the  owner  of  the  estate  in  Boston, 
on  the  corner  of  Beacon  and  Tremont  streets, 
bounding  south  oil  Beacon  street,  and  east  on 
Tremont  street.  His  mansion  house  faced  on 
Tremont  street,  and  the  land  immediately  con- 
nected with  it  was  bounded  southerly  by  Bea- 
con street,  and  northerly  by  an  open  court  or 
space  about  20  feet  wide,  and  extended  west- 
erly to  his  boundary  line.  On  the  northerly 
side  of  the  open  court  or  space  he  had  built 
three  brick  dwelling  houses,  which  faced 
southerly,  and  were  then  occupied,  respect- 
ively, by  three  of  his  daughters,  with  their 
husbands.  Mr.  Eliot's  mansion  bouse  stood 
about  3  feet  south  of  the  southerly  line  of 
the  court,  having  an  L  which  extended  west- 
wardly  on  the  same  line  with  the  mansion 
house.  Five  of  the  windows  of  the  mansion 
house  looked  upon  the  court,  and  two  rooms 
were  entirely  dependent  on  these  windows  for 
light;  but  there  was  no  entrance  or  communi- 
cation between  the  mansion-house  estate  and 
the  court,— there  being  between  them  a  fence 
6  or  7  feet  high,  in  which  there  was  no  open- 
ing. There  was  a  drain  through  the  court, 
which  was  used  for  all  the  four  bouses.  Mr. 
Eliot,  by  his  will,  devised  to  the  said  three 
daughters,  "severally  and  respectively,  the 
brlcK  dwelling  houses,  and  their  respective 
privileges  and  appurtenances,  by  them  at  the 
day  of  the  signing  of  this  will  respect iyely  oc- 
cupied and  improved;  each  to  have  and  to 
hold  their  houses,  and  estates  thereto  belong- 
ing, now  in  their  occupation;  to  them,  their 
heirs  and  assigns  forever."  He  devised  the 
mansion-house  estate  as  follows:  "It  is  my  will 
that  my  wife,  Catharine  Eliot,  and  my  chil- 
dren who  may  reside  with  her,  shall  have  the 
use  of  my  present  mansion  house,  and  also  the 
free  use  of  all  my  plate,  furniture,  stores  of 
eyery  description  in  the  bouse,  and  my  horses 
and  carriages,  for  their  full  enjoyment,  without 
being  responsible  for  any  loss,  consumption,  or 
wear  or  injury  to  the  satae  to  my  other  chil- 
dren; it  being  my  design  that  the  family  estab- 
lishment shall  continue,  as  much  as  possible, 
unchanged.  The  said  deyise  of  the  mansion 
house  to  my  wife  for  life  is  on  the  condition 
that  she  shall  continue  to  reside  therein  per- 
sonally as  mistress  thereof.  ...  I  give  the 
reversion  thereof  to  my  son,  William  Harvard 
Eliot,  his  heirs  and  assigns,  forever."  After 
sundry  other  bequests  and  devises,  not  here 
material,  he  devised  all  the  residue  of  his  es- 
tate equally  to  his  children,  of  whom  there 
were  seven.  The  will  contained  no  specific 
devise  of  the  land  between  the  three  dwelling 
houses  and  the  mansion-house  estate.  At  that 
time,  as  found  by  the  master,  the  preseryation 
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of  the  space  between  the  maDsion  house  and  | 
the  three  new  brick  houses,  as  an  open  court, 
was  important,  if  not  indispensible,  to  the  con- 
venient and  accustomed  enjoyment  of  the  man- 
sion house,  in  respect  of  light  and  air,  so  long  as 
the  mansion  house  should  be  continued  in  the 
state  and  situation  in  which  it  then  was.  Octo- 
ber 20,  1829,  the  widow  of  Samuel  Eliot  died; 
and  William  H.  Eliot  thereupon  became,  under 
his  father's  will,  the  owner  in  fee  of  the  man- 
sion-house estate,  subject  to  the  condition  that 
he  should  personally  occupy  the  same.  By 
mesne  conveyances,  the  title  to  the  westerlv 
brick  dwelling  house  had  come  to  Timothy  H. 
Carter,  who  erected  a  building  upon  the  west- 
erly portion  of  the  court;  and  William  H.  Eliot 
thereupon  brought  a  writ  of  entry  against 
bim  to  recover  one-seventh  part  of  the  land. 
This  case  went  to  the  full  court,  and  by  the  de- 
cision rep)orted  in  12  Pick.  486,  it  was  held 
that  the  fee  of  the  court  did  not  pass  to  the 
testator's  three  daughters,  under  the  devise  of 
the  three  dwelling  houses,  but  to  his  seven 
children,  under  the  general  residuary  clause. 
This  decision  was  given  on  April  6,  1832,  as 
we  infer  from  the  date  in  the  margin  of  the 
volume.  In  the  opinion,  the  court,  in  speak- 
ing of  the  open  space,  says:  * 'There  are 
some  considerations  which  have  led  us  to  the 
conclusion  that  it  was  the  intention  of  the 
testator  to  devise  an  easement,  and  not  a 
fee.  He  manifested  in  his  will  a  great  at- 
tachment to  the  mansion  in  which  he  had  long 
lived,  and  a  strong  desire  that  itshould  be  con- 
tinued in  the  state  and  situation  in  which  it 
then  was.  The  preservation  of  the  space  be- 
tween that  and  the  three  new  brick  houses,  as 
an  open  court,  was  important,  if  not  indispen- 
sable, to  the  convenient  and  accustomed  en  j()y- 
ment  of  the  mansion  house.      .      .  We 

cannot,  by  possibility,  believe  that  the  testator 
intended  to  devise  the  upper  houses  without  a 
right  of  way  to  the  street.  .  .  .  We  are  of 
opinion  that  it  was  the  intention  of  the  testator 
to  preserve  an  open  court  there  for  the  benefit 
and  convenience  of  the  adjoining  houses,  to 
give  the  respective  owners  thereof  an  easement 
in  the  court  for  various  purposes. "  It  was  also 
then  agreed  (and  the  same  fact  is  found  and  re- 
ported in  the  present  case  by  the  master)  that 
the  court  was  never  used  by  the  testator  as  a 
passageway  to  his  mansion-house  estate,  nor  in 
any  other  way  in  connection  with  it,  except 
for  light  and  air  for  the  windows,  and  for  the 
drain.  The  right  of  drainage  is  now  imma- 
terial. It  is  thus  apparent  that  it  was  then 
considered  that  by  the  will  of  Samuel  Eliot 
some  easement  or  right  in  respect  to  light  and 
air  from  the  open  space  was  annexed  to  the 
mansion-house  estate,  but  the  extent  of  it  was 
not  defined  in  that  decision.  The  present 
plaintiffs  contend  that  it  was  something  more 
than  the  ordinary  easement  of  light  and  air  for 
the  windows  and  doors  of  existing  buildings, 
and  that  it  amounted  to  a  general  right  to  have 
the  space  kept  open  for  the  whole  extent  of  the 
court  as  it  then  was. 

There  is  no  doubt  that,  under  some  circum- 
stances, provision  may  be  made  by  owners  of 
land  for  keeping  certain  spaces  open  generally 
for  light,  air.  prospect,  and  other  purposes  of 
conveniencie  and  enjoyment,  without  attaching 
this  right  to  particular  buildings.  Open 
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squares  may  be  dedicated  to  public  purposes. 
Abbott  V.  Cottage  City,  143  Mass.  522,  58  Am. 
Rep.  148.     And,  in  making  plans  for  the  im- 

grovement  and  development  of  lands  provisioQ 
1  often  made  for  keeping  certain  spaces  open, 
of  which  illustrations  may  be  found  in  BrfM»  i 
V.  Reynolds.  106  Mass.  31;  Salisbury  v.  Ah  \ 
drewsy  128  Mass.  386,  and  in  numerous  othtr 
reported  cases.  So  that  the  question  is,  Wb&t 
was  the  testator's  intention  in  this  case?  SucL 
a  restriction  is  to  be  interpreted  according  m 
the  apparent  purpose  of  protection  or  advant- 
age to  the  several  estates  concerned.  Smith  ?. 
Bradley,  154  Mass.  227;  ffano  v.  Biffdott,  Ivi 
Mass.  341.  In  the  present  case  we  find  co 
satisfactory  evidence  to  show  that  the  testator 
sought  to  create  any  further  protection  or  ad 
vantage  to  the  mansion  house  estate,  inrespett 
to  light  and  air,  than  the  ordinary  easement .-: 
that  Kind.  It  does  not  appear  that  be  had  ur 
further  building  scheme  in  mind,  or  that'jc 
contemplated  the  cutting  up  of  his  maosio:] 
house  estate  into  separate  lots.  What  he  tad 
at  heart  was,  as  expressed  in  his  will,  **thai 
the  family  establishment  shall  continue,  as 
much  as  possible,  unchanged."  The  court  in 
Eliot  V.  Carter,  12  Pick.  436,  mention,  aa  aig 
nificant,  his  strong  desire  that  the  manswr 
"should  be  continued  in  the  state  and  situati-j. 
in  which  it  then  was."  No  intcDtion  is  mani 
fested  to  provide  for  the  benefit  of  additiooi! 
buildings,  to  be  thereafter  erected.  So  fur 
from  making  any  provision  for  light,  tir.  or 
prospect  for  future  structures,  he  left  the  ea^. 
ment  in  favor  of  his  existing  dwelling  to  br 
gathered  from  implication.  He  speaks  of  hb 
mansion  house,  but  says  uothinr  in  exprt^s 
terms  of  the  land  connected  with  it,  except,  ii 
one  instance,  he  mentions  the  "house  and  hou 
thereto  properly  belonging."  His  interest  at 
tached  to  the  dwelling  place  as  it  was.  aod  be 
made  no  provision  lookinsr  to  its  division  iDio 
separate  building  lots.  The  plaintiffs  bsre 
failed  to  show  an  intention  on  the  part  of  tJt 
testator  to  create  any  further  easement,  io  re- 
spect to  keeping  the  court  above  the  surface  c! 
the  ground  open,  than  the  ordinary  easemeL: 
of  light  and  air  for  the  benefit  of  the  mansias 
house  estate  as  it  then  was.  Leech  v.  SchteH'r. 
L.  R.  9  Ch.  463,  473.  We  have  then  to  c  c 
aider  whether  the  plaintiffs  are  entitled  to  t> 
benefit  of  such  an  easement,  assuming  for  t> 
present  that  the  easement,  in  its  original  ei 
tent,  has  not  been  extinguished  by  merger  c* 
otherwise. 

William  H.  Eliot  having  died,  bis  admici^ 
trator,  under  leave  of  the  probate  court,  cos 
veyed  the  mansion-house  estate,  in  1838.  '> 
Israel  Thorndyke.  In  this  deed  the  land  c?i- 
veyed  was  bounded  northeasterly,  "in  part,  a 
a  court  called  'Phillips  Place.' "  It  issuggestei 
in  argument  that  these  words  created,  bj 
estoppel,  a  right  to  have  the  court  kept  oper 
But  this  deed  was  made  by  an  administrator, 
who  was  selling  land  under  a  license  of  ibr 
probate  court.  He  was  not  at  that  time  sellic: 
the  testator's  interest  in  the  open  court,  &>- 
perhaps  he  never  would  do  sa  Wcareuf 
aware  that  it  has  ever  been  held  that  uodtr 
such  circumstances  an  administrator  oouldin 
pose  an  easement  on  other  land,  which  be  was 
not  then  selling;  nor,  under  the  circumstaoco 
do  we  think  that  an  intention  to  create  such  aL 
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easement  should  be  inferred.  Moreover,  even 
assuming  that  the  administrator  had  all  the 
powers  of  the  testator,  the  latter  at  his  death 
owned  only  one  undivided  seventh  part  of 
Phillips  place;  and  he,  being  only  a  tenant  in 
common,  could  not  have  created*  such  an  ease- 
ment without  the  consent  of  his  cotenants. 
Clark  V.  Parker,  106  Mass.  554.  See  also 
Jones,  Easem.  §  224,  and  cases  there  cited. 

The  estate  was  subdivided  by  Thorndyke, 
who  in  1885  conveyed  the  lot  now  owned  by 
Mrs.  Lowell, — one  of  the  present  plaintiffs, — 
by  deed,  to  Slowell.  This  lot  is  now  No.  2 
Beacon  street,  rectangular  in  shape,  and  has  26 
feet  front  on  Beacon  street.  The  easterly 
boundary  line  is  about  63  feet  west  of  Tremont 
street  at  the  front,  and  somewhat  further  at  the 
rear.  The  lot  now  owned  by  the  other  plain- 
tiffs is  No.  4  Beacon  street,  lying  westwardly 
from  Mrs.  Lowell's  lot,  and  separated  by  an 
interveniDg  lot;  and  this  lot  was  also  conveyed 
by  Thorndyke,  in  1835,  to  a  different  pur- 
chaser. Lovejoy.  The  L  of  the  mansion 
house  reached  back  at  least  nearly  to  the 
easterly  line  of  what  is  now  Mrs.  Loweirs  lot, 
and  perhaps  extended  a  very  few  feet  over  that 
line;  it  being  impossible  now  to  determine  ex- 
actly where  the  westerly  wall  of  the  L  stood. 
All  the  windows  which  looked  upon  the  court 
were,  however,  east  of  the  boundary  of  that 
lot.  The  stable  and  other  outbuildings  stood 
further  back  from  the  court,  and  it  does  not 
appear  that  they  depended  on  the  court  for 
either  light  or  air.  Upon  these  facts,  it  is 
quite  obvious  that  the  easement,  of  light  and 
air  was  limited. to  the  mansion  house.  This 
easement  does  not  exist  in  favor  of  a  vacant 
piece  of  ground,  tmless  by  virtue  of  provisions 
or  circumstances  clearly  showing  an  intention 
to  that  effect.  We  need  not  now  go  nicely 
into  the  question  of  the  exact  rules  for  deter- 
mining the  measure  of  this  right,  in  favor  of 
new  structures,  in  cases  where  the  original 
building  has  been  pulled  down  or  altered  (as 
to  which  see  Scott  v.  Pape,  L.  R.  81  Ch.  Div. 
554,  and  Greenwood  v.  Ilornsey,  L.  R.  33  Ch. 
Div.  471),  because  the  easement  created  in  this 
case  did  not  extend  so  far  as  to  include  either 
of  the  lots  of  land  now  owned  by  the  plain- 


tiffs. The  plaintiffs  contend  that  an  easement 
appurtenant  to  a  close  is  appurtenant  to  every 
parcel  into  which  that  close  may  be  divided. 
This  is  usually  so,  in  respect  to  a  right  of  way. 
Whitvey  v.  Lee,  1  Allen,  198, 79  Am.  Dec.  727; 
Washb.  Easem.  *59.  But  the  doctrine  is  not 
applicable  to  an  easement  of  light  and  air, 
which  ordinarily  is  limited  to  windows  and 
doors  or  other  apertures  in  a  building.  Gale, 
Easem.  6th  ed.  289,  290,  298-800,  506.  507; 
Gtoddard.  Easem.  5th  ed.  51-53,  263-265,  289, 
868;  2  Washb.  Real  Prop.  5th  ed.  362  et  seq.; 
Washb.  Easem.  *493-o01. 

If  all  other  points  are  assumed  in  favor  of 
the  plaintiffs,  they  fail  to  show  that  any  ease- 
ment of  light  or  air  was  created,  by  the  will  of 
Samuel  Eliot,  or  otherwise,  in  favor  of  those 
parts  of  his  estate  which  they  now  own.  No 
such  easement  was  necessary  for  the  enjoy- 
ment of  those  parts  of  the  estate,  and  an  im- 
plied grant  of  an  easement  is  not  to  be  extended 
by  construction  beyond  what  was  necessaiy, 
or  what  is  fairly  shown  to  have  been  within 
the  intention  of  the  creator  of  it.  Carbrey  v. 
WaiU,  7  Allen,  864,  869,  83  Am.  Dec.  688; 
Parker  v.  Bennett,  11  Allen,  388.  892;  Badger 
V.  Boardman,  16  Gray,  559;  Jewell  v.  Lee,  14 
Allen.  145,  92  Am.  Dec.  744;  Sharp  v.  Bopes, 
110  Mass.  381;  Dalton  v.  Angvs,  L.  R.  6  App. 
Cas.  740;  Moore  v.  Hall,  L.  R.  3  0.  B.  Div. 
178;  Scott  V.  Pape,  L.  R.  31  Ch.  Div.  654; 
HarrU  v.  DePinna,  L.  R.  83  Ch.  Div.  238; 
Aldin  V.  Clark  [1894]  2  Ch.  437. 

Thorndyke's  deeds  to  Stowell  and  Lovejoy 
each  contained  a  grant  of  "the  right  of  passage 
to  and  from  the  rear  of  said  lot  through 
Phillips  place  to  Tremont  street,  which  is  guar- 
anteed only  for  foot  persons,  and  of  a  width  of 
not  less  than  3i  feet."  The  defendants  admit 
that  the  plaintiffs,  respectively,  are  entitled  to 
this  easement,  but  the  plaintiffs  have  failed  to 
show  that  they  are  entitled  to  have  the  passage 
kept  open  to  .the  sky.  Burnham  v.  Nevins, 
144  Mass.  88,  59  Am.  Rep.  61,  and  cases  there 
cited.  This  view  of  the  case  being  decisive  in 
favor  of  the  defendants,  we  do  not  consider 
the  other  questions  argued. 

Bills  dismissed. 
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A  tort  committed  upon  a  wife  by  her 
husband  while  they  are  living  together  as  hus- 
band and  wife  gives  her  do  right  of  action,  in 
the  absence  of  statutory  provision. 

(May  17, 1896.) 

ERROR    to    the    Circuit    Court    for  Ionia 
County  to  review  a  judgment  in  favor  of 


Note.— As  to  the  right  of  action  between  hus- 
band and  wife  under  modern  statutes,  see  note  to 
McKendry  v.  McKendry  (Pa.)  6  L.  R.  A.  506. 
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defendant  in  an  action  by  a  divorced  woman 
against  her  former  husband  to  recover  dam- 
ages for  communicating  syphilis  to  her  during 
the  continuance  of  the  marriage.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mewrs.  R.  A.  Hawley  and  W.  E.  Haw- 
ley,  for  plaintiff  in  error: 

One  of  the  absolute  rights,  to  which  every 
individual  is  entitled,  is  the  right  of  personal 
security.  *'The  right  of  personal  security 
consists  in  the  legal  and  uninterrupted  enjoy- 
ment of  life,  limb,  body,  health,  and  reputa- 
tion." An  injury  to  either,  together  with  the 
consequent  damage,  affords  to  the  injured 
person  a  cause  or  right  of  action,  and,  at  com- 
mon law,  the  person  so  injured  could  sue  in 
his  own  name  to  recover  therefor;  except  in 
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the  case  of  a  married  womad  or  other  person 
under  disability. 

It  has  been  held,  at  common  law,  that  the 
cause  or  right  of  action  for  such  injury  be- 
longed to  the  married  woman  when  such  in- 
jury was  committed  by  a  third  person,  or, 
m  other  words,  by  a  person  not  her  husband; 
but  that  she  had  no  remedy  in  her  own  name 
unless  her  husband  joined  with  her. 

Reeves,  Dom.  Rel.  p.  87;  Bishop,  Married 
Women,  §  705;  Bennett  v.  Bennett,  116  N.  Y. 
584,  6  L.  R.  A.  558;  Smith  v.  Smith,  98  Tenn. 
101. 

The  contrary  doctrine,  however,  has  been 
held  in  several  cases;  and  it  has  been  laid  down 
as  the  common-law  doctrine  that,  inasmuch  as 
she  could  not  sue  in  her  own  name,  and  the 
damages,  when  recovered,  did  not  belong  to 
her,  the  right  of  action  was  not  hers. 

Duffies  V.  Duffies,  76  Wis.  374,  8  L.  R.  A. 
420;  WesUake  v.  Westlake,  84  Ohio  St.  621,  32 
Am.  Rep.  397. 

At  common  law,  on  account  of  the  legal 
fiction  of  the  unity  of  husband  and  wife,  the 
wife  has  no  cause  of  action  for  an  injury  com- 
mitted upon  her  by  her  husband  during  cover- 
ture. 

The  harshness  of  this  doctrine,  by  the 
gradual  evolution  of  the  common  law,  has 
been  considerably  modified,  without  the  aid 
of  any  legislation  whatever.  So,  the  courts 
came  to  regard  the  alleged  unity  of  husband 
and  wife  as  an  unreasonable  fiction,  and  in 
many  ways  have  sought  to  avoid  its  harshness 
when  deemed  desirable  to  do  so. 

Seaver  v.  Adams,  66  N.  11. 142;  Foot  v.  Card, 
58  Conn.  4,  6  L.  R.  A.  829;  HaynesY.  Noidin, 
129  Ind.  581,  14  L.  R.  A.  787;  Warren  v.  War- 
ren, 89  Mich.  123.  14  L.  R.  A.  545;  Burdeno  v. 
Amperse,  14  Mich.  91,  90  Am.  Dec.  225. 

The  real  and  persona]  estate  of  every  female, 
acquired  before  marriage,  and  all  property, 
real  aod  personal,  to  which  sjie  may  after- 
wards become  entitled,  by  gift,  grant,  inheri- 
tance, devise,  or  in  any  other  manner,  shall  be 
and  remain  the  estate  and  property  of  such 
female. 

2  How.  Anno.  Stat.  §  6295. 

Actions  may  be  brought  by  and  ao;ainst  a 
married  woman  in  relation  to  her  sole  prop- 
erty, in  the  same  manner  as  if  she  were  un- 
married. 

2  How.  Anno.  Stat.  §  6297. 

Under  this  statute  the  wife  could  sue  in  her 
own  name  for  injuries  either  to  her  person  or 
her  reputation,  and  the  damages,  when  re- 
covered, belong  to  her. 

Bpatt  V.  Adams,  16  Mich.  180;  Berger  v.  Jacobs, 
21  Mich.  215;  Leonard  v.  Pope,  27  Mich.  145; 
Michigan  C.  R.  Co,  v.  Coleman,  28  Mich.  440; 
Bu7it  V.  Eaton,  55  Mich.  362;  White  v.  White, 
58  Mich.  546;  Smith  v.  Smith,  78  Mich.  445,  8 
L.  R.  A.  52;  Warm  v.  Warren,  89  Mich.  123,  14 
L.  R.  A.  545;  Kieey.  Rice,  104  Mich.  371. 

It  has  been  held  by  this  court  that  a  wife 
can  sue  another  woman  for  alienating  her  hus- 
band's affections. 

Warren  v.  Warren,  89  Mich.  128, 14  L.  R.  A. 
545. 

In  Smith  v.  Smith,  73  Mich.  445,  8  L.  R.  A. 
52,  this  court  held  that  the  wife  could  sue  a 
third  person  for  a  libel  written  and  signed  by 
the  husband,  and  which  such  third  person 
40  L.  R.  A. 


published  under  the  direction  and  at  the  re- 
quest of  the  husband. 

It  has  also  been  held  by  this  court,  in 
People  V.  Chapman,  62  Mich.  280.  that  a  hus- 
band who  stood  by  while  a  rape  was  commit- 
ted upon  his  wife,  and  did  not  interfere  to 
prevent  the  outrage,  could  be  charged  with  and 
convicted  of  the  crime  of  rape,  as  a  principal. 

The  alimony  allowed  to  the  wife  depends 
upon  the  property  and  means  owned  by  the 
husband;  and  it  is  the  policy  of  the  court),  in 
granting  alimony,  to  make  the  same  in  souk- 
degree  proportionate  to  the  property  of  the 
husband.  In  no  case  should  the  husband  bt 
devested  of  all  his  estate. 

2  Am.  &  Eng.  Eoc.  Law,  2ded.  pp.  120-m 

Mr.  F.  C.  Miller,  for  defendant  in  error: 

Under  the  married  woman's  statutes,  ih^ 
wife  cannot  maintain  an  action  against  ber 
husband  for  a  personal  injury.  Even  after 
divorce,  the  wife  cannot  sue  the  husband  for 
a  personal  tort  committed  by  him  upon  ber 
while  the  relation  existed. 

Cooley,  Torts,  p.  268;  Schouler,  Dom.  Rel 
4th  ed.  §  52;  9  Am.  &  Eng.  Enc.  Law.  p.  795. 
Phillips  v.  Barnet,  L.  R.  1  Q.  B.  Div.  436. 
Abbott  V.  Abbott,  67  Me.  304,  24  Am.  Kep.  2T. 
Libby  V.  Berry,  74  Me.  286,  43  Am.  Rep.  5s9: 
Freethyy.  Freethy,  42  Barb.  641;  Longendykt 
V.  Longendyke,  44  Barb.  366;  Walker  v.  Brnk^ 
36  Pa.  410;  Houston  v.  Bouston,  4  Pa.  Disl  R 
248;  Mink  v.  Mink,  16  Pa.  Co.  Ct.  189;  Pftm 
V.  Peters,  42  Iowa,  183;  SehvlU  ▼.  Sckulti,  W 
N.  Y.  644;  Nickerson  v.  Nickerson,  65  Tex 
281;  Barton  v.  Barton,  fe  Md.  214;  Mainx 
Main,  46  111.  App.  106. 

A  married  woman  cannot  enter  into  a  part- 
nership with  her  husband,  or  conduct  any 
business  in  connection  with  him  for  her  ovii 
benefit,  and  charge  her  separate  estate  there^ 
for. 

Artman  v.  Ferguson,  73  Mich.  146,  2L.  R 
A.  343;  Edicards  v.  McEnhiU,  51  Mich.  IflO. 

A  husband  living  with  his  wife  and  hariag 
joint  possession  with  her  of  a  dwelling  boibc 
which  she  owns  and  both  occupy  is  not  gailtT 
of  arson  in  burning  such  dwelling. 

Snyder  v.  Peaj^e,  26  Mich.  106, 12  Am.  Rep 
802. 

Neither  the  husband  nor  wife  is  guiUr  of 
larceny  in  converting  property  of  the  other. 
either  at  common  law  or  since  the  passage  of 
the  married  woman's  act. 

Thomas  v.  Thomas,  51  111.  162a.  See  ate 
Jenne  v.  MarUe,  87  Mich.  321;  White  y,  WkiU, 
58  Mich.  546;  Hmoland  v.  Uowland,  20  Hun, 
472;  Ilgenfritz  v.  llgenfritz,  49  Mo.  App.  IST. 

The  husband  cannot  sue  his  wife  to  recoTt: 
damages  for  deceit  by  which  he  was  indacei 
to  marry  her. 

KiOek  y.  Goldman,  9  Misc.  84. 

Grant*  Ch.  J.,  delivered  the  opinion  of  tbe 
court: 

The  sole  question  is:  Can  a  wife  maintain 
suit  against  her  husband  tor  a  personal  ten. 
committed  upon  her  while  they  were  livia:: 
together  as  husband  and  wife?  We  answerM 
this  question  in  the  negative  in  the  case  of 
Wagner  v.  Carpenter,  Circuit  Judge,  decided 
November  17,  1897.  In  that  case  tbehiisbacd 
had  uttered  a  gross  libel  against  his  wife.  She 
brought  suit  by  capias  ad  respondendum,  acd 


1898. 


Bandfisld  y.  Bandfibld. 
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the  proceedings  were  quashed  by  the  circuit 
judj^e,  for  the  reason  that  the  wife  could  not 
maintain  the  suit  against  her  husband.  The 
wife  applied  to  this  court  for  the  writ  of  man- 
damus to  compel  the  circuit  judge  to  vacate 
that  order.  The  writ  was  denied,  and  the  or- 
der of  the  circuit  judge  sustained.  No  opin- 
ion was  written.  But  the  sole  and  identical 
question  there  involved  is  the  same  as  is  in- 
volved in  this  suit.  The  briefs  there  filed  pur- 
sued the  same  line  of  argument  and  cited  the 
same  authorities  as  are  now  cited.  Counsel 
cite  the  married  woman's  act  of  this  state  as 
conferring  this  right.  This  act  is  found  in  8 
How.  Anno.  Stat.  §§  6295,  6297,  which  read 
as  follows:  "The  real  and  personal  estate  of 
every  female,  acquired  before  marriage,  and 
all  property,  real  and  personal,  to  which  she 
may  afterwards  become  entitled,  by  gift,  grant, 
inheritance,  devise,  or  in  any  other  manner, 
shall  be  and  remain  the  estate  and  property  of 
such  female.  .  .  .  Actions  ma^  be  brought 
by  and  against  a  married  woman  m  relation  to 
her  sole  property,  in  the  same  manner  as  if  she 
were  unmarried."  In  many  decisions  the 
courts  of  many  of  the  states,  notwithstanding 
the  statutes  conferring  rights  upon  a  married 
woman  over  her  separate  property  not  confer- 
red by  the  common  law,  have  thus  far,  with- 
out exception,  denied  the  right  of  a  wife  to  sue 
her  husband  for  personal  wrongs  committed 
during  coverture.  No  such  right  is  conferred 
by  our  statute  unless  it  be  by  implication.  The 
legislature  should  speak  in  no  uncertain  man- 
ner when  it  seeks  to  abrogate  the  plain  and 
long  established  rules  of  the  common  law. 
Courts  should  not  be  left  to  construction  to 
sustain  such  bold  innovations.  The  rule  is 
thus  stated  in  9  Bacon,  Abr.  title  Statutes,  I. 
p.  245:  "In  all  doubtful  matters,  and  where 
the  expression  is  in  general  terms,  statutes  are 
to  receive  such  a  construction  as  may  be  agree- 
able to  the  rules  of  the  common  law  in  cases  of 
that  nature:  for  statutes  are  not  presumed  to 
make  any  alteration  in  the  common  law, 
farther  or  otherwise  than  the  act  expressly  de- 
clares: therefore,  in  all  general  matters,  the 
law  presumes  the  act  did  not  intend  to  make 
•any  alteration;  for  if  the  Parliament  had  had 
that  design,  they  would  have  expressed  it  in 
4he  act." 


The  result  of  plaintiff's  contention  would  be 
another  step  to  destroy  the  sacred  relation  of 
man  and  wife,  and  to  open  the  door  to  law- 
suits between  them  for  every  real  and  fancied 
wrong, — suits  which  the  common  law  has  re- 
fused on  the  ground  of  public  policy.  This 
court  has  gone  no  further  than  to  support  the 
wife,  under  the  married  woman's  act,  In  pro- 
tecting her  in  the  management  and  control  of 
her  property.  It  has  sustained  her  right  to  an 
action  for  assault  and  battery,  for  slander,  and 
for  alienation  of  her  husband's  affections 
against  others  than  her  husband.  Berger  v. 
JaeoU,  21  Mich.  215:  Leonard  v.  Pope,  27 
Mich.  145;  Rice  v.  Rice,  104  Mich.  371.  At 
the  same  time,  it  has  held  that  the  wife  could 
not  enter  into  a  partnership  or  other  business 
with  her  husband,  and  thus  become  responsi- 
ble for  the  contracts  and  debts  of  her  husband. 
Artman  v.  Ferguson,  78  Mich.  146.  2  L.  R.  A. 
348;  Edioardsy,  McEnhill.hl  Mich.  160.  Per- 
sonal  wrongs  inflicted  upon  her  give  her.  the 
right  to  a  decree  of  separation  or  divorce  from 
her  husband,  and  our  statutes  have  given  the 
court  of  chancery  exclusive  jurisdiction  over 
that  subject.  This  court,  clothed  with  the 
broad  powers  of  equity,  can  do  justice  to  her 
for  the  wrongs  of  her  husband,  so  far  as  courts 
can  do  justice,  and,  in  providing  for  her,  will 
give  her  such  amount  of  her  husband's  prop- 
erty as  the  circumstances  of  both  will  justify, 
and,  in  so-  doing,  may  take  into  account  the 
cruel  and  outrageous  conduct  inflicted  upon 
her  by  him,  and  its  effect  upon  her  health  and 
ability  to  labor.  2  Am.  &  £ng.  Enc.  Law, 
2d  ed.  p.  120;  2  How.  Anno.  Stat  §  6245.  In 
the  absence  of  an  express  statute,  there  is  no 
right  to  maintain  an  action  at  law  for  such 
wrong.  We  are  cited  to  no  authority  holding 
the  contrary.  We  cite  a  few  sustaining  the 
rule:  Abbott  v.  Abbott,  67  Me.  304,  24  Am. 
Rep.  27;  FreetJty  v.  Freethy,  42  Barb.  641; 
FeUrs  V.  Peters,  42  Iowa,  182;  Schultzy.  Sehultz, 
89  N.  Y.  644:  Cooley,  Torts.  2d  ed.  p.  268; 
Schouler,  Dom.  Rel.  §  252;  Newell,  Defama- 
tion, p.  866;  Townshend,  Slander  &  Libel,  8d 
ed.  p.  548. 

Judgment  afflrmed. 

The  other  Justices  concur. 
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Julia  SELKIRK,  Appt., 
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'^The  plalntiir  is  aA  Indian,  aAd  a  li- 
censed trader  on  White  Earth  reser- 
vation. She  purchased  on  the  reservation  a 
quantity  of  game  killed  thereon  by  tribal  Indl- 

^Headnote  by  Start,  Ch.  J. 


ans,  and  transported  it  by  wagon  off  the  reserva 
tion  to  the  nearest  railway  station,  and  there  de* 
livered  it  to  a  carrier,  to  be  shipped  out  of  the 
state,  rt  was  seisu^d  and  confiscated  while  in  pos- 
session of  the  carrier  by  the  defendants,  acting 
as  game  warden  and  game  and  fish  commissioners 
of  the  state.  Heldt  that  the  defendants*  acts  were 
legal. 

(May  28, 1806.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Becker  County[sustain- 


NoTE.— For  game  laws  as  affecting  interstate 
commerce,  see  note  to  State  v.  G^r  (Conn.)  18  L.  R. 
A.  804,  Affirmed  161 U.  S.  519,  40  L.  ed.  796.  See  also 
40  L.  R.  A. 


State  V.  Swett  (Me.)  29  L.  R.  A.  714;  People  v. 
0*NeU  (Mich.)  88  L.  R.  A.  896;  and  Dickhaut|v.  State 
(Md.)86L.  R.A.765. 
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ing  a  demurrer  to  the  complaiDt  in  a  suit 
brought  to  recover  the  value  of  certain  game 
which  defendants  as  state  officers  took  out  of 
the  possession  of  the  plaintiff's  a^ent  while  it 
was  being  transported  out  of  the  state.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  M.L.  Countryman  for  appellant. 
-   Mr,  T.  E.  Byrnes  for  respondents. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  material  facts  alleged  in  the  complaint 
are:  The  plaintiff  is  an  Indian  and  an  actual 
inhabitant  of  White  Earth  Indian  reservation, 
situated  within  the  limits  of  this  state,  and  a 
trader  thereon  under  a  license  from  the  United 
States.  Prior  to  November  19,  1896.  as  such 
trader,  she  purchased  upon  the  reservation, 
from  Indians  residing  thereon,  and  who  were 
members  of  the  tribes  located  thereon,  a  quan- 
tity of  game  birds  which  were  killed  thereon 
by  such  Indians,  consisting  of  prairie  chickens 
and  partridges,  of  the  value  of  $485.  On  the 
day  named  the  plaintiff  attempted  to  ship  the 
birds  out  of  the  state,  and  did  transport  them 
from  the  reservation  by  wagon  to  Detroit, 
Minn.,  the  nearest  railway  station,  and  there 
delivered  them  to  the  express  company  for 
carriage  out  of  the  state  to  eastern  states,  to 
be  there  sold  by  her  agents  for  her  account. 
After  the  birds  had  been  delivered  -to  the  ex- 
press company  and  while  in  its  possession,  and 
in  process  of  shipment  out  of  the  state,  the  de- 
fendant as  game  warden  of  the  state,  acting 
under  the  authority  of  his  codefendants,  who 
constitute  the  board  of  game  and  fish  commis- 
sioners of  the  state  of  Minnesota,  seized  the 
birds,  and  delivered  them  to  the  board,  and 
thereupon  the  defendants,  claiming  to  act  as 
such  officers,  sold  the  birds,  and  pafd  the  pro- 
ceeds thereof  into  the  treasury  of  the  state. 
The  defendants  interposed  a  general  demurrer 
to  the  complaint,  which  was  sustained,  and  the 
plaintiff  appealed  from  the  order  sustaining  it. 

At  the  time  of  this  attempted  shipment  of 
the  birds  out  of  the  state  the  statute  of  the 
state  for  the  preservation  of  game  contained, 
with  other  provisions,  the  following:  **No 
person  at  any  time  shall  catch,  take  or  kill,  or 
have  in  possession  or  under  control  any  of  the 
birds,  animals,  or  fish  caught,  taken,  or  killed 
in  this  state  .  .  .  with  intent  to  ship  the 
same  beyond  the  limits  of  this  state,  or  with 
intent  to  allow  or  aid  in  their  shipment  out  of 
this  state,  or  shall  ship  or  intentionally  allow  or 
aid  in  their  shipment  out  of  this  state.  .  .  ." 
Gen.  Stat.  1894,  ^  2170.  **It  shall  be  the  duty 
of  all  the  members  of  the  board  of  game  and 
fish  commissioners,  all  game  wardens,  sheriffs, 
and  their  deputies, constables,  and  police  ofi:cers 
of  this  state,  at  any  and  all  times,  to  seize  and 
take  possession  nf  any  and  all  birds,  animals, 
or  fish  which  have  been  caught,  taken,  or  killed 
at  a  time,  in  a  manner,  or  for  a  purpose,  or  had 
in  possession  or  under  control  or  have  been 
shipped  contrary  to  any  provision  of  this  act. 
Such  seizure  may  be  made  without  a  warrant." 
Id.  g  2177.  This  statute  makes  it  unlawful  to 
ship  game  out  of  the  state  at  any  time,  and  au- 
thorizes its  seizure  and  confiscation  if  the  stat- 
ute is  violated.  The  statute  is  constitutional. 
Biate  v.  NortJtern  P,  Exp.  Co,  58  Minn.  403; 
40  L.  R.  A. 


Qe&r  V.  Conneeticut,  161  U.  8.  519,  40  L  el 
793. 

It  necessarily  follows  that  the  seizure  in 
question  was  lawful,  and  that  the  complaint 
does  not  state  facts  constituting  a  cause  of  ac- 
tion, unless  the  fact  that  the  game  was  killed 
on  the  reservation  by  Indians  exempts  it  from 
seizure  at  a  place  within  the  state,  and  off  the 
reservation,  while  it  is  in  possession  of  a  car- 
rier for  shipment  out  of  the  state.  The  ques^ 
tion  for  our  decision  is  not  whether  our  game 
laws  may  be  enforced  against  Indians,  so  that 
they  may  be  prosecuted  and  personally  pan- 
ished  for  its  violation  on  the  reservation. 
Were  this  the  question,  it  would  have  to  be 
answered  in  favor  of  the  Indians,  for  this  court, 
in  the  case  of  State  v.  Campbell,  53  Minn.  354, 
21  L.  R.  A.  169,  rightly  held  that  tribal  Indi 
ans  on  this  reservation  are  not  subject  to  the 
criminal  laws  of  the  state.  But  the  sole  que» 
tion  here  is  the  legal  status  of  game  found  cH 
the  reservation,  and  in  the  hands  of  the  carrier 
for  shipment  out  of  the  state,  which  was  killed 
on  the  reservation  by  Indians:  The  answer  to 
this  question  involves  a  determination  of  the  ex- 
tent of  the  jurisdiction  of  the  state  over  this  res 
ervation.  The  White  Earth  reservation  is  no: 
unceded  Indian  country.  It  was  such  prior  to 
1855,  but  by  an  act  of  Congress  approved  Dt 
cember  19,  1854  (10  Stot.  at  L.  [chap.  7]  598-. 
the  president  of  the  United  States  was  author- 
ized to  enter  into  negotiations  with  the  Chip- 
pewa Indians  for  the  extinguishment  of  their 
title  to  all  lands  owned  and  claimed  by  tbem 
in  the  territory  of  Minnesota;  the  treaties  so 
to  be  made  to  contain  a  provision  that  "the 
laws  of  the  United  States  and  the  territory 
of  Minnesota  shall  be  extended  over  the  Chip- 
pewa territory  in  Minnesota  whenever  the 
same  may  be  ceded,  and  the  same  shall  cet^ 
to  be  'Indian  country'  except  that  the  land  re- 
served to  said  Indians,  or  other  property  owned 
by  them,  shall  be  exenipt  from  taxation  and 
execution;  and  that  the  act  passed  80th  Jnce. 
1834,  'to  regulate  trade  and  intercourse  wiib 
the  Indian  tribes,'  etc.,  be  inoperative  over  tbe 
said  ceded  territory,  except  the  20th  section, 
which  prohibits  the  introduction  and  sale  of 
spirituous  liquors  to  Indians."  Such  a  treaty 
was  made  February  22,  1855,  and  proclaimed 
April  7,  1855,  whereby  the  Indians  ceded  to 
the  United  States  all  right,  title,  and  interest  cf 
whatsoever  nature  which  they  had  in  and  to  a 
large  tract  of  land  therein  described,  and  which 
included  all  of  the  land  now  known  as  "While 
Earth  Reservation.*'  Rev.  Indian  Treaiie? 
(1873)  263.  This  treaty  reserved  a  number  of 
tracts  of  land  which  were  set  apart  for  tlie 
homes  of  the  Indians,  but  there  was  no  res 
ervation  of  the  right  of  the  Indians  to  buot 
and  fish  on  and  over  the  ceded  territorv.  None 
of  these  reservations  included  any  lands  withic 
the  limits  of  While  £arth  reservation.  A  p<ir 
tion  of  the  land  now  included  in  the  la<t- 
named  reservation  was  set  apart  for  the 
future  home  of  the  Indians  by  treaty  of 
May  7,  1864,  proclaimed  March  20.  1865;  acd 
by  treaty  of  March  19,  1867,  proclaimed  April 
18,  1867,  there  was  set  apart  for  the  use  of  the 
Indians,  in  order  to  provide  them  with  a  suit- 
able farming  region,  thirty  six  townships  of 
land,  to  include  White  Earth  lake  and  Kice 
lake.     Rev.  Indian  Treaties,  259, 371.    Under 
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the  proyisioDS  of  the  treaty  of  1867»  what  has 
since  been  known  as  White  Earth  reservation 
was  established.  The  legal  effect  of  the  treaty 
of  February  22,  1855,  was  that  the  lands  now 
embraced  within  the  limits  of  White  Earth 
reservation  became  public  lands  of  the  United 
States,  and  that  every  right  of  the  Indians 
therein  became  absolutely  extinguished.  The 
laws  of  the  then  territory  of  Minnesota  became 
operative  over  the  whole  territorial  limits  of 
the  present  reservation.  When  the  territory  of 
Minnesota  became  a  state  in  1858.  the  jurisdic- 
tion of  the  state  was  just  as  complete  and  ab- 
solute over  the  lands  now  included  in  the  res- 
ervation in  question  as  it  was  over  any  other 
part  of  the  state,  except  as  to  the  sale  of  spiritu- 
ous liquors  to  the  Indians.  The  state  has 
never  ceded  or  relinquished  any  part  of  this  ju- 
risdiction. Such  jurisdiction  was  modified  by 
the  subsequent  setting  apart  the  reservation  for 
the  use  of  the  tribal  Indians,  under  the  control  of 
the  general  government,  to  the  extent  only  that 
the  state  cannot  tax  the  property  of  the  Indians, 
nor  interfere  with  the  control  of  such  Indiaas 
while  on  this  reservation,  or  punish  them  for 
acts  committed  thereon  in  violation  of  its  laws. 
This  limitation  of  the  power  of  the  state  does 
not  arise  from  the  fact  that  the  laws  of  the  state 
are  not  operative  upon  this  reservation,  but  it 

frows  out  of  the  personal  relations  of  such  In* 
ians  to  the  general  government.  They  are  its 
wards,  and  under  its  guardianship  and  control, 
and  the  state  may  not  interfere  with  or  impair 
the  efficacy  of  such  guardianship.  Subject  to 
this  limitation,  all  of  the  general  laws  of  the 
state,  including  its  game  laws,  are  in  force  in 
every  part  of  White  Earth  reservation.  A 
white  man  may  be  punished  by  the  state  for  a 


crime  committed  thereon,  but  a  tribal  Indian 
may  not  be.  State  v.  Campbell,  53  Minn.  854, 
21  L  R.  A.  169.  After  the  Indian  title  to  the 
land  within  this  reservation  was  extineuished, 
and  before  it  was  set  apart  for  the  Indians  in 
1867,  the  state  owned  the  game  thereon  in  trust 
for  the  whole  people  of  the  state,  with  the 
right  and  duty  to  make  and  enforce  such  laws 
as  it  deemed  necessary  for  its  protection  and 
beneficial  use.  The  state  has  never  parted 
with  this  ownership  and  trust.  It  is,  there- 
fore, not  true,  as  a  legal  proposition,  whatever 
may  be  the  case  ethically,  that  the  Indians 
own  the  game  on  this  reservation,  for  it  belongs 
to  the  state,  and  its  game  laws  are  operative 
upon  this  reservation.  But  its  remedies  for 
enforcing  them  are  imperfect,  in  that  it  cannot 
punish  Indians  for  violating  such  laws  on  the 
reservation.  A  white  man  on  the  reservation 
may  be  so  punished. 

It  is  unnecessary  to,  and  we  do  not,  decide 
whether  the  state  may  or  may  not  interfere 
with  game  which  is  unlawfully  in  the  posses- 
sion of  the  Indians  on  the  reservation.  But  we 
do  hold  that  when,  as  in  this  case,  game  is 
once  off  this  reservation  and  in  the  possession 
of  any  person  or  corporation  in  violation  of  the 
law,  it  may  be  seized  and  confiscated  by  its 
proper  officers,  without  reference  to  where  or 
by  whom  it  was  killed. 

It  is  immaterial  whether  the  shipment  of  the 
game  in  question  commenced  on  the  reserva- 
tion or  off  it,  and  at  Detroit,  for,  if  it  com- 
menced on  the  reservation,  no  question  of  in- 
terstate commerce  can  arise,  for  the  reservation 
is  a  part  of  the  state,  and  it  has  jurisdiction* 
over  it,  except  as  we  have  stated. 

Order  affirmed. 


NEBRASKA  SUPREME  COURT. 


DRUMMOND  CARRIAGE  COMPANY   et 

ai,  Plffs.  in  Err., 

George  T.  MILLS. 
.Neb.. 


(. 


.) 


*1.  Upon  the  rendition  of  a  Jad|pnent 
against  appellant  in  the  distriet  court, 

that  court  has  no  such  Jurisdiction  of  the  person 
of  the  surety  In  the  appeal  uDdertakiosr  that  it 
may  render  the  same  Judfrment  agralnst  him  that 
It  may  against  the  appellant. 

2.  By  operation  of  the  common  law*  in 
the  absence  of  any  itpedtic  ag^reement* 
every  person  who  has  bestowed  lal>or  and  skill 
on  a  chattel  balled  to  him  for  the  purpose,  and 
has  thereby  Increased  its  value,  has  alien  on  such 
chattel,  and  may  retain  it  until  paid  his  reason- 
able charges  for  his  services. 

S«  Snch  rule  of  the  common  law  is  in  force  In 
this  state. 

4.  The  common-law  lien  to  which  we  have 
Just  referred  may,  by  force  of  special  facts  or 

^Headnotes  by  Harbison,  Ch.  J. 


NoTB.— On  the  question  of  the  priority  of  a  chat- 
tel mortgage  and  a  subsequently  acquired  lien  on 
the  property,  see  also  note  to  Wright  v.  Sherman 
(S.  D.)  17  L.  R.  A.  782;  also  Chapman  v.  First  Nat. 
Bank  (Ala.)  22  L.K.  A.  78. 
40  L.  R  A. 


circumstances,  override  or  be  superior  to  prior 
contractual  or  statutory  liens. 

5.  In  this  state  the  title  to  mortffa^^ed 
chattelB  remains  In  the  mortgagor  until  fore- 
closure of  the  mortgage. 

6.  A  physician  gave  a  mort^a^®  on  a 
bu^firy  of  which  he  retained  possession 
and  used  it  in  his  business.  It  was  of  the  recitals- 
of  the  mortgage  that  he  should  not  so  negli- 
gently or  improperly  use  or  care  for  the  prop- 
erty as  to  subject  it  to  probable  loss  or  material 
depreciation  in  value,  and  the  mortgagee  had 
knowledge  that  the  buggy  at  times  needed  re- 
pairing, and  had  seen  it  at  one  time  left  at  the 
shop  to  be  repaired.  The  mortgagor,  without  the 
knowledge  of  the  mortgagee,  left  the  buggy  with 
a  carriage  company  for  needed  repairs.  The 
company  repaired  the  buggy,  and  retained  pos- 
session thereof  to  enforce  a  claimed  lien  for,  or 
the  payment  of  its  reasonable  charges  for,  such 
repairing.  The  mortgagee  instituted  an  action 
of  replevin  against  the  carriage  company  to  ob- 
tain possession  of  the  buggy,  asserting  right 
thereto  under  and  by  virtue  of  his  mortgage  lien. 
Held,  that  the  mortgage  lien  was  subordinate  to 
the  common-law  lien,  since  the  recitals  of  the- 
mortgage  and  the  facts  and  circumstances  dis- 
closed that  the  mortgagor  had  at  least  implied 
authority  from  the  mortgagee  to  have  the  re- 
pairs made. 

(iJoflfan,  C,  dissents.) 
KAprll  8, 1888.) 
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ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  pos- 
session of  a  buggy.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  N.  Robertson,  for  plaintiffs  in 
•error: 

The  mortgagor  in  this  case  being  rightfully 
in  possession  of  the  chattel  at  the  time  the  re- 
pairs were  contrated  for,  was  the  owner 
thereof. 

Randall  Y.Penona,  42  Neb.  607. 

The  Drummond  Carriaa^e  Company  was  law- 
fully in  possession  of,  and  bad  a  lien  upon,  the 
property  in  controversy  at  the  commencement 
of  this  action. 

6  Wait,  Act.  &  Def.  p.  149.  and  cases  cited; 
Lord  y.  Jones,  24  Me.  489,  41  Am.  Dec.  891; 
Arians  v.  Briekley,  65  Wis.  26,  56  Am.  Rep. 
611. 

Nor  is  the  existence  of  a  special  agreement 
between  the  parties  for  the  payment  of  a  fixed 
sum  for  labor  inconsistent  with  a  claim  of  lien 
for  services. 

MaUtias  y.  Sellers.  86  Pa.  486,  27  Am.  Rep. 
723;  Pickett  v.  Bullock.  52  N.  H.  854;  Morgan 
v.  Congdon,  4  N.  Y.  552. 

A  lien  which  arises  by  operation  of  the  com- 
mon law  overrides  all  prior  existing  contract 
•or  statutory  liens  on  the  property  to  which  it 
attaches. 

1  Jones,  Liens,  g  8;  Herman,  Chat.  Mortg. 
p.  808;  Darlington,  Pers.  Prop.  p.  48;  Jessup 
V.  Atlantic  d  G.  R.  Co.  8  Woods.  441;  WiU- 
tarns  v.  Allsvp,  10  C.  B.  N.  S.  417;  Hammond 
V.  Danielson,  126  Mass.  294;  Kirtleyv.  Morris, 
43  Mo.  App.  144;  Scott  v.  Delahunt,  65  N.  Y. 
128;  Watts  v.  Sweeney,  127  Ind.  116;  WhiU  v. 
Smith,  44  N.  J.  L.  105.  48  Am.  Rep.  847;  Smith 
v.  Stevens,  86  Minn.  308;  Coming  y.  Ashley, 
61  Hun,  488;  Sullivan  v.  Clifton,  55  N.  J.  L. 
824.  20  L.  R.  A.  719;  Lynde  v.  Parker,  155 
Mass.  481;  Lawson,  Presumptive  £v.  1886.  p. 
175;  McKenzie  v.  Stevens,  19  Ala.  692;  Ryan  v. 
Sams,  12  Q.  B.  460. 

Public  policy  demands  that  the  lien  of  the 
plaintiff  in  this  case  be  enforced  as  against  the 
mortgage. 

Jones,  Chat.  Mortg.  4th  ed.  §  478;  Ingalls  v. 
Oreen,  62  Vt.  436. 

The  owner  is  not  permitted  to  appropriate 
to  his  own  use  the  labor  and  skill  of  the  inno- 
cent party  who  wrought  the  change. 

Wetherbee  v.  Oreen,  22  Mich.  311,  7  Am. 
Rep.  653;  Carpenter  v.  Lingenfdter,  42  Neb. 
728,  32  L.  R.  A.  422. 

Where  one  by  mistake  in  good  faith  has  ex- 
pended labor  upon  the  property  of  another,  if 
iie  has  by  his  labor  greatly  increased  the  value 
-of  the  property  he  will  become  the  owner. 

1  Am.  &  £ug.  Enc.  Law,  p.  53;  8  Lawson. 
Rights,  Rem.  &  Pr.  81317;  Baker  v.  Meisch,  29 
Neb.  227. 

Mr.  W.  H.  De  France  for  defendant  in 
error. 

Harrison,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This,  an  action  of  replevin,  was  instituted 
by  defendant  in  error,  March  22,  1894,  before 
a  justice  of  the  peace  in  Douglas  county,  to 
recover  the  possession  of  a  **Breton  Buggy," 
■and  in  a  trial  he  was  given  judgment  for  the 
40  L.a  A, 


relief  demanded.  An  appeal  was  perfected  to 
the  district  court,  wherein  the  defendant  in 
error  was  again  successful.  He  there  obtained 
judgment  against  the  carriage  compaDy,  and 
also  against  the  surety  on  the  iippeal  undertak- 
ing. The  carriage  company  and  the  surety  :d 
the  appeal  bond  present  the  case  to  this  court 
for  review. 

It  is  contended  for  the  party  who  signed  tbe 
appeal  undertaking  that  the  district  court  had 
no  jurisdiction  to  render  tbe  judgment  it  did 
against  him.  The  question  presented  wasdis^ 
cussed  and  determined  in  the  case  of  Selby  t. 
McQuillan,  reported  in  45  Neb.  512;  and  it 
was  stated  that  the  district  court,  on  the  fcd- 
dition  of  a  judgment  against  an  appellant 
had  no  jurisdiction  to  render  a  like  judgment 
against  the  surety  in  the  appeal  bond;  and, 
following  the  doctrine  there  announced,  ve 
must  hold  that  the  judgment  against  the  surely 
in  this  case  was  without  the  jurisdiction  of  tik 
court,  and  cannot  stand.  The  trial  in  tbe  dts- 
irict  court  waswithout  a  jury,  and  on  an  ajcreej 
statement  of  the  facts,  as  follows:  "That  W. 
P.  Wilcox  was  on  and  prior  to  July  1,  1891.  i 
physician  engaged  in  the  actual  practice  of  hii 
profession  in  the  city  of  Omaha,  Nebraska. 
That  on  September  12.  1889,  said  Wilcox  pur- 
chased a  physician's  phaeton  or  carriage  frcua 
the  defendant,  and  that  from  the  date  of  its 
purchase  until  on  or  about  the  13th  day  of 
May,  1892,  the  said  Dr.  Wilcox  used  the  aid 
carriage  in  his  professional  business  as  a  pLy- 
sician  and  surgeon.  That  on  July  1,  1891. 
said  Dr.  W.  P.  Wilcox  made,  executed,  sod 
delivered,  for  a  valuable  consideration,  being 
money  actually  loaned,  his  certain  promissorr 
note  to  the  plaintiff  for  $350,  due  one  yer 
after  date.  That  no  payments  have  been  m&de 
on  said  note,  and  the  same  is  due.  To  secure 
said  note,  the  said  Dr.  W.  P.  Wilcox  made 
and  delivered  a  chattel  mortgage  to  plaintif 
covering  the  said  physician's  phaeton  or  c&r- 
riage,  a  horse,  and  harness.  The  said  moit- 
gase  was  filed  in  the  office  of  the  county  derk 
of  Douglas  county,  Nebraska,  in  accordacce 
with  law,  on  the  8d  day  of  August,  1891.  i 
copy  of  which  is  hereto  attached  and  made  a 
part  of  this  stipulation,  marked  'Exhibit  A.' 
The  plaintiff  was  well  acquainted  with  the 
buggy  in  controversy,  and  knew  at  the  time 
he  took  the  mortgage  that  it  was  used  by  Dr. 
Wilcox  in  his  business  as  a  physician.  Dr. 
Wilcox  and  the  plaintiff  rode  out  in  the  boggy 
quite  frequently  in  the  evenings.  The  plain- 
tiff was  wjth  Dr.  Wilcox  at  the  office  of  tbe 
Drummond  Carriage  Works,  defendant  a( 
one  time  previous  to  May,  1892.  after  his 
mortgage  was  given,  and  when  Dr.  Wiloox 
run  the  buggy  in  there  for  repairs,  which  UII 
of  repairs  was  paid  by  Dr.  Wilcox.  About 
the  13th  of  May.  1892,  said  Dr.  Wiloox  took 
the  buggy  mentioned  in  the  morteage,  and  ia 
controversy  herein,  to  the  defendant  for  r^ 
pairs;  and,  pursuant  to  agreement  between 
the  defendant  and  Dr.  Wilcox ,  the  buggy  was 
to  be  repaired.  The  bill  for  the  same  aEreed 
upon  was  $60,  to  be  paid  in  cash  when  ibe 
work  was  done.  A  copy  of  the  memorandain 
of  repairs  to  be  done,  and  which  were  actu- 
ally done,  on  the  carriage,  is  hereto  attached, 
marked  'Exhibit  B,'  and  made  a  part  of  tfai^ 
stipulation.    The  original  was  on  or  aboui 
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May  18,  1892»  mailed  by  defendant  to  Dr. 
Wilcox.  The  repairs  done  on  the  buggy*  were 
reasonably  necessary  for  the  careful  preserva- 
tion of  the  carriage,  and  the  bill  for  the  same 
is  well  and  reasonably  worth  $60,  no  part  of 
which  has  been  paid.  The  buggy  was  com- 
pleted, and  the  bill  was  due,  on  the  Ist  day  of 
July,  1892.  The  plaintiff  is  a  resident  of 
Omaha,  Nebraska,  and  has  resided  therein 
ever  since  the  12th  day  of  September.  1889. 
About  the  1st  of  June.  1892,  said  Dr.  W. 
P.  Wilcox  left  the  city  of  Omaha  for  Colo- 
rado, to  be  gone  an  indefinite  period  of  time. 
Said  Dr.  Wilcox  was  absent  from  the  city 
from  about  the  1st  of  June,  1892,  until  about 
the  15th  of  March,  1894.  During  the  time  of 
said  Wilcox's  absence  from  the  city,  as  afore- 
said, the  plaintiff  supposed  the  buggy  was  in 
the  barn  of  the  father  of  said  Wilcox,  and  did 
not  know  different  until  about  the  21st  of 
March.  1894,  when  he  was  notified  by  said 
Wilcox  that  the  said  buggy  was  in  the  pos- 
session of  the  defendant.  In  the  meantime 
the  plaintiff  had  made  no  inquiries  about  the 
whereabouts  of  the  buggy,  neither  had  he 
made  any  inquiries  about  the  horse  and  har- 
ness, and  when  this  action  was  commenced 
the  plaintiff  did  not  know  where  the  horse  and 
harness  were.  Plaintiff  never  has  pressed  the 
said  Wilcox  for  the  money  secured  by  the 
note  and  chattel  mortgage,  and  never  calcu- 
lated to  do  so.  While  Dr.  Wilcox  was  usine 
the  buggy  in  his  professional  business,  he  had 
all  his  repairing  done  at  the  carriage  works  of 
the  defendant,  and  the  buggy  was  in  the  de- 
fendant's shop  for  repairs,  and  the  defendant 
did  small  repair  work  on  the  buggy  twelve 
different  times  between  the  date  of  its  pur- 
chase. September  12,  1889,  and  May  1,  1891. 
The  first  actual  knowledge  that  the  plaintiff 
had  of  the  buggy  being  in  the  possession  of 
the  defendant  was  obtained  from  the  said  Dr. 
Wilcox  on  or  about  March  21,  1894.  Imme- 
diately after  said  notification,  plaintiff  de- 
manded possession  of  said  buggy  from  defend- 
ant, and,  upon  refusal  of  defendant  to  deliver 
up  the  possession  of  said  buggy  to  plaintiff, 
plaintiff  commenced  this  cause  of  action.  The 
defendant  made  no  inquiries  of  Wilcox,  when 
he  took  the  buggy  to  its  place  of  business  for 
repairs,  as  to  whether  the  bugfiY  was  encum- 
bered or  not,  nor  did  the  said  Wilcox  say  any- 
thing about  it  to  the  defendant.  The  buggy 
has  been  in  the  continuous  possession  of  tbe 
defendant  from  the  spring  of  1892.  The  de- 
fendant is  a  corporation  duly  organized  under 
the  laws  of  Nebraska,  and  engaged  in  the 
manufacture  and  sale  and  general  repair  work 
of  wagons,  carriages,  and  other  kinds  of  vehi- 
cles. The  defendant,  when  demand  was  made 
on  it  for  the  possession  of  the  buggy,  refused 
to  deliver  the  same  to  the  plaintiff  until  its  bill 
for  repairs,  as  above  stated,  was  paid,  and  then 
and  there  notitied  the  plaintiff  that  it  claimed 
a  lien  upon  said  buggy  for  the  work  and  labor 
and  material  performed  and  used  in  repairing 
«aid  buggy.  The  value  of  the  buggy  was  $75 
at  the  commencement  of  this  action.  The  de- 
fendant, and  all  the  officers  thereof  at  the 
times  when  said  repairs  were  agreed  upon  and 
made,  had  no  actual  knowledge  of  said  mort- 
gage, nor  were  they  aware  of  the  existence  of 
40  L.  R.  A. 


such  a  mortgage  until  the  month  of  March, 
1894." 

It  is  urged  by  counsel  for  plaintiff  in  error 
that  it  had  a  lien,  by  force  of  law,  on  the 
buggy  for  the  amount  of  its  bill  of  charges 
for  repairing  the  buggy,  which  continued~so 
long  as  it  retained  possession  of  the  buggy 
under  a  claim  of  lien  for  such  services.  The 
principle  invoked  is:  If  property  is  delivered 
to  a  person,  to  be  by  his  skill  and  labor,  or  by 
adding  thereto  property  of  his,  enhanced  in 
value,  and  he  performs  the  labor  or  adds  his 
own  property  to  that  delivered,  and  thereby 
increases  the  value  of  the  latter,  he  may  retain 
possession  of  it  until  paid  for  his  labor  or  ma- 
terials. This  is  a  doctrine  of  the  common  law, 
and  the  right  is  usually  denominated  a  **com- 
mon-law  lien,"  and  it  exists  under  a  state  of 
facts  such  as  we  have  Just  detailed,  unless 
there  is  a  contract  inconsistent  with  such  lien, 
or  some  modifying  circumstances  which  are  in 
conflict  with  any  such  right,  or  disclose  an  in- 
tent not  to  claim  the  right.  "A  mechanic  of 
any  kind  has  a  lien  upon  all  personal  property, 
for  manufacture  or  repairs,  while  it  remains 
in  his  possession ;  .  .  .  a  carriage  maker, 
for  repairs  upon  a  carriage."  See  6  Wait,  Act. 
&  Def.  p.  149,  and  cases  cited.  Persons  have 
by  common  law  the  right  to  detain  goods  on 
which  they  have  bestowed  labor  until  the  rea- 
sonable charges  therefor  are  paid.  2  Kent, 
Com.  p.  685.  In  the  absence  of  specific  agree- 
ment, if  a  party  has  bestowed  labor  and  skill 
on  a  chattel  bailed  to  him  for  such  purpose, 
and  thereby  improved  it,  he  has  bv  general 
law  a  lien  on  it  for  the  reasonable  value  of  his 
labor,  or  the  right  to  retain  it  until  paid  for 
such  skill  and  labor.  Bevan  v.  Waters,  3  Car. 
&  P.  520;  Scarfe  v.  Morgan,  4  Mees.  &  W. 
270;  Lord  v.  Jones,  24  Me.  439,  41  Am.  Dec. 
891;  QrinneU  Y,Gook,  8  Hill,  491,  88  Am.  Dec. 
663.  This  right  rests  on  principles  of  natural 
equity  and  commercial  necessity.  2  Kent, 
Com.  p.  634.  No  lien  exists  at  common  law 
for  the  agistment  of  cattle  {Chapman  v.  Allen, 
Cro.  Car.  271;  Jackson  y.  Cummins,  5  Mees.  & 
W.  342;  Wallace  v.  Woodgate,  1  Car.  *&  P.  575); 
nor  in  favor  of  one  to  whom  a  horse  has  been 
delivered  to  be  stabled,  taken  care  of,  fed,  and 
^Q^\.{Judson  V.  Etheridge,  1  Cromp.  &  M.742). 
In  such  cases,  a  lien  for  the  charges  will  only 
arise  by  virtue  of  a  statute  or  special  agree- 
ment in  the  nature  of  a  pledge.  .  .  .  The 
case  of  an  agistment  does  not  fall  within  that 
principle,  inasmuch  as  the  agister  does  not 
confer  any  additional  value  on  the  article, 
either  by  the  exertion  of  any  skill  of  his  own 
or  indirectly,  by  means  of  any  instrument  in 
his  possession."  }^hite  v.  Smith,  44  N.  J.  L. 
105,  43  Am.  Rep.  347;  Jackson  v.  Cummins,  5 
Mees.  &  W.  342. 

We  refer  to  the  agister's  lien  for  the  purposes 
of  directing  attention  to  tbe  fact  that  it  is  not 
a  lien  which  has  been  recognized  as  arising  by 
force  of  the  general  or  common  law,  or  as  having 
any  existence  at  common  law,  but  has  its  origin 
in,  or  is  the  creature  of,  statutory  provision, 
and  that  tbe  reasoning  employed  and  rules  an- 
nounced by  this  court  in  reference  to  agister's 
liens  are  not  forceful,  or  applicable  herein  in 
regard  to  the  lien  claimed.  The  legislature  of 
the  territory  when  the  state  was  a  territory 
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passed  the  following  act:  "So  much  of  the 
common  law  of  England  as  is  applicable  and 
not  inconsistent  with  the  Constitution  of  the 
United  States,  with  the  organic  law  of  this  ter- 
ritory, or  with  any  law  passed  or  to  be  passed 
by  the  legislature  of  this  territory,  is  adopted 
and  declared  to  be  law  within  said  territory." 
Comp.  Stat.  chap.  15,  §  1.  The  right  to  the 
common-law  lien  would  exist  in  this  state  un- 
less inconsistent,  without  statutory  law,  and 
we  cannot  discover  wherein  it  is  inconsistent 
with,  or  has  been  abrogated  by,  statute;  hence 
must  determine  it  in  force. 

In  regard  to  the  recognition  and  enforcement 
of  common-law  rules,  it  is  said  by  this  court 
in  the  opinion  in  the  case  of  Wilson  v.  Bvrn- 
stead,  12  Neb.  1,  tbat,  '*in  the  application  of 
the  principles  of  the  common  law,  where  the 
precedents  are  unanimous  in  the  support  of  a 
proposition,  there  is  no  safety  but  in  a  strict 
adherence  to  such  precedents.  If  the  court 
will  not  follow  established  rules,  rights  are 
sacrificed,  and  lawyers  and  litigants  are  left  in 
doubt  and  uncertainty,  while  there  is  no  cer- 
tainty in  regard  to  what,  upon  a  given  state  of 
facts,  the  decision  of  the  court  will  be."  We 
must  conclude  that  a  common-law  lien  existed 
in  favor  of  the  carriage  company  for  the  amount 
due  it  for  the  repair  of  the  buggy;  and  it  re- 
mains further  to  determine  whether  it  took 
precedence  of  the  lien  of  defendant  in  error's 
chattel  mortgage.  The  lien  of  the  mortgage 
was  created  and  perfected  by  the  filing  pre- 
scribed by  law,  long  prior  to  the  services,  etc., 
of  the  carriage  company  in  repairing  the  buggy, 
and  there  is  no  dispute  in  regard  to  the  time  of 
attachment  of  either  lien. 

It  now  becomes  necessary  to  allude  again  to 
some  of  the  facts  which  appeared  of  evidence 
in  the  cause,  more  especially  to  bring  out  dis- 
tinctly the  position  occupiea  by  defendant  in 
error  relative  to  any  repairs  which  hecame 
necessary  to  the  useful  existence  of  the  buggy, 
and  its  possible  future  appropriation  to  the 
satisfaction  of  the  indebtedness,  the  payment 
of  which  was  secured  by  the  chattel  mortgage. 
The  mortgage  provided,  in  terms,  that,  until 
default  by  the  mortgagor  in  the  performance 
of  specified  conditions  or  until  the  happening 
of  certain  indicated  events,  he  should  keep 
possession  of  the  mortgaged  property,  and  one 
of  the  enumerated  events,  by  the  occurrence  of 
which  the  mortgagee  should,  at  his  option,  be 
entitled  to  take  possession  thereof,  was  this: 
"If  the  said  party  of  the  first  part  [the  mort- 
gagor] shall  so  negligently  or  improperly  use 
or  care  for  said  property  as  to  subject  the  same 
to  probable  loss  or  material  depreciation  of  the 
value  thereof ,"— from  which  it  seems  probable 
that  it  was  in  contemplation  of  the  parties  that 
the  mortgagor  would,  of  course,  at  his  own 
proper  cost  and  charge,  have  the  buggy  re- 
paired, if  necessary,  during  the  time  of  its  use 
by  him  and  the  existence  of  the  mortgage.  It 
was  also  of  the  evidence  that  defendant  in 
error  saw  the  buggy  and  rode  in  it  frequently, 
and  had  knowledge  of  its  being  repaired  by 
plaintiff  in  error  at  least  once  when  he  was 
present  and  it  was  run  into  the  carriage  com- 
pany's place  of  business  to  be  by  it  repaired. 

We  may  now  turn  to  the  rules  of  law  which 
we  deem  applicable  to  the  state  of  facts  devel 
oped  in  evidence  herein.  The  legal  title  to  the 
40  li.  R,  A. 


buggy  was  in  the  mortgagor.  He  was  tbe 
ownCT  thereof;  the  mortgagee  had  but  a  lien 
thereon.  Musser  v.  King,  40  Neb.  892;  Ran- 
dall V.  Persons,  42  Neb.  607;  Camp  v.  PcUoek, 
45  Neb.  771;  Gould  v.  Armagost,  46  Neb.  897. 
It  may  be  said  that  a  lien  which  arises  by  foror 
of  the  common  law  may  be,  under  special  dr 
cumstances,  superior  to  prior  existing  cod- 
tractual  or  statutory  liens  on  the  same  prop- 
erty. In  Darlington,  Pers.  Prop.  p.  48,  it  h 
stated  on  this  subject:  *'And  though,  in  gen- 
eral, a  lien  cannot  be  created  without  authoritj 
of  the  owner,  liens  for  repairs  take  precedence 
of  prior  mortgages,  where  such  repairs  were 
necessary  for  purposes  within  the  intention  of 
the  mortgage,  e.  g.,  repairs  on  vessels  or  ctr- 
riages,  which  the  mortgagor  was  to  continue 
to  use."  A  lien  on  property,  by  operation  ot 
the  common  law,  may  have  precedence  of  an 
existing  mortgage.  Jones.  Chat.  Mortg.  ;^  474: 
Herman.  Chat  Mortg.  p.  308.  In  tbe  case  of 
White  V.  Smith,  44  N.  J.  L.  105.  43  Am.  Rep. 
847,  it  was  said:  "  Williams  v.  Allsup,  10  C 
B.  N.  S.  417,  is  the  leading  case  on  this  sob- 
ject.  In  that  case  the  plaintiff,  a  shipwright, 
detained  a  vessel  for  his  charges  for  repairs, 
as  against  a  mortgagee  under  a  prior  mort- 
gage. The  mortgage  had  been  recorded  pur- 
suant to  the  merchants'  shipping  act.  The 
vessel  was  left  in  the  mortgagor's  possession 
and  control  for  use,  and  was  condemned  ss 
unseaworthy.  The  shipwright's  charges  were 
for  necessary  repairs,  made  by  the  mortgagor's 
direction,  without  the  knowledge  of  the  mort- 
gagee. The  court  sustained  the  shipwright's 
lien  for  repairs  against  the  claim  of  the  mort- 
gagee. The  course  of  reasoning  which  led  t«> 
this  result,  as  expressed  in  the  opiDions  of  the 
judges,  is  as  follows:  Erie,  Ch.  J.,  said:  'I  put 
my  decision  on  the  ground  that  the  mortgagee, 
having  allowed  the  mortgagor  to  continue  io 
the  apparent  ownership  of  the  vessel,  makiog 
it  a  source  of  profit  and  a  means  of  eamiDr 
wherewithal  to  pay  off  the  mortgage  debt,  the 
relation  so  created  by  implication  entitles  the 
mortgagor  to  do  all  that  may  be  necessary  t<> 
keep  her  in  an  efilcient  state  for  that  purpose. 
The  case  states  that  the  vessel  had  been  con- 
demned as  unseaworthy  by  the  ffovernraent 
surveyor,  and  so  was  m  a  condition  to  be 
utterly  unable  to  earn  freight  or  be  an  avail 
able  security  or  any  source  of  profit  at  aK. 
Under  these  circumstances,  the  mortgagor  did 
that  which  was  obviously  for  tbe  advantage  of 
all  parties  interested:  he  put  her  into  tbe  bands 
of  the  defendant  to  be  repaired:  and,  accord- 
ing to  all  ordinary  usage,  the  defendant  ought 
to  have  a  right  of  lien  on  tbe  ship  so  that  those 
who  are  interested  in  the  ship,  and  who  will 
be  benefited  by  the  repairs,  should  not  be  al- 
lowed to  take  her  out  of  his  hands  without 
paying  for  them.  .  .  .  It  is  to  be  observed 
that  the  money  expended  in  repairs  adds  to  tbe 
value  of  the  ship;  and,  looking  to  the  rights 
and  interests  of  the  parties  generally,  it  cannot 
be  doubted  that  it  is  much  to  the  advanta^  of 
the  mortgagee  that  the  mortgagor  should  he 
held  to  have  power  to  confer  a  right  of  lien  on 
the  ship  for  repairs  necessary  to  keep  her  sea 
worthy.*  Willes,  J.,  said:  'By  the  permission 
of  the  mortgagees,  the  mortgagor  has  the  use 
of  tbe  vessel.  He  has  therefore  a  right  to  use 
her  in  the  way  in  which  vessels  are  ordinaril; 
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used.  UpoD  the  facts  which  appear  on  this 
•case,  this  vessel  could  not  be  so  used  unless 
these  repairs  had  been  done  to  her.  The  state 
of  the  things,  therefore,  seems  to  involve  the 
right  of  the  mortgagor  to  get  the  vessel  re- 
paired, not  on  the  credit  of  the  mortgagees, 
but  upon  the  ordinary  terms,  subject  to  the 
■shipwright's  lien.  It  seems  to  me  that  the  case 
is  the  same  as  if  the  mortgagees  had  been 
present  when  the  order  for  the  repairs  was 
given.'  Byles,  J.,  said:  'As  it  is  obvious  that 
-every  ship  will,  from  time  to  time,  require  re- 
pairs, it  seems  but  reasonable,  under  circum- 
stances like  these,  to  infer  that  the  mortgagor 
had  authority  from  the  mortgagees  to  cause 
such  repairs  as  should  become  necessary  to  be 
done,  upon  the  usual  and  ordinary  terms. 
Now.  what  are  the  usual  and  ordinary  terms? 
Why,  that  the  person  by  whom  the  repairs  are 
ordered  should  alone  be  liable  personally,  but 
that  the  shipwright  should  have  a  lien  upon 
the  ship  for  the  work  and  labor  he  has  ex- 


pended on  her;  nor  are  the  mortgagees  at  all 
prejudicially  affected  thereby.  They  have  the 
property  augmented  in  value  by  the  amount  of 
the  repairs.  "  See  also  Scott  v.  Delahunt,  5 
Lans.  872:  Hammond  v.  DanteUon,  126  Mass. 
294;  Tucker  v.  Werner,  2  Misc.  193;  Corning 
V.  Ashlej/,  51  Hun,  483,  Affirmed  121  N.  Y. 
700,  mem. 

We  are  not  holding  that  in  all  cases,  or  gen- 
erally, the  common-law  lien  will  override  and 
be  superior  to  the  prior  chattel  mortgage  lien, 
but  that  in  cases  where  the  mortgagor  can  be 
said  to  have  expressed  or  implied  authority 
from  the  mortgagee  to  procure  repairs  to  be 
made  on  the  mortgaged  property  it  will  be  so. 
The  carriage  company  was  entitled  to  its  lien, 
and  it  was  superior  to  the  lien  of  the  chattel 
mortgage;  hence  the  judgment  of  the  district 
court  was  wrong,  and  must  be  reversed. 

Betereed  and  remanded, 

Raeran*  C,  dissents. 
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NEW  HAMPSHIRE  FIRE  INSURANCE 
COMPANY,  Appt. 

a55  N.  y.  163.) 

1.  A  return  or  tender  of  unearned  pre- 
mlnnifl  is  necessary  in  order  to  effect  a 
caDoelatlon  of  an  insurance  policy  providln? 
that  It  may  be  canceled  ^'bygrlvlng  five  days^ 
notice,"  and  also  that  **the  unearned  premium 
shall  be  returned  on  surrender  of  this  policy." 

tB.  Notice  that  an^  unearned  premium 
i^iU  be  returned,  and  holdinsr  the  amount 
subject  to  the  call  of  the  insured,  does  not  sat- 
isfy the  obllf^atlon  of  an  insurer  to  return  the 
premium  as  a  condition  of  canceling  the  pol- 
icy. 

{Parker,  Ch,  J.,  and  O^Bricn,  X,  dissent) 
(March  1, 1808.) 

APPEAL  by  defendant  from  an  order  of 
the  General  Term  of  the  Superior  Court 
of  the  City  of  New  York  reversing  a  judg- 
ment in  favor  of  defendant  in  an  action  to 
recover  the  amount  alleged  to  be  due  on  a  pol- 
icy of  fire  insurance.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Michael  H.  Cardoso  and  Edfj^ar 
J.  Nathan,  for  appellant: 

The  state,  by  the  adoption  of  the  standard 
policy  (^  121  of  the  insurance  law,  chap.  690, 
Laws  1892),  has  set  its  seal  of  approval  upon  the 
form  of  the  underwriter's  contract. 

Crown  Point  Iron  Co.  v.  ^(na  Ins,  Co.  127  N. 
Y.  608, 14  L.  R.  A.  147. 

The  agreement,  which  is  the  subject-matter 
of  litigation  in  this  action,  was  carefully  pre- 
pared by  astute  counsel,  and  the  contracting 


Note.— For  conditions  of  cancelation  of  insur- 
ance policy,  see  also  Clark  v.  Insurance  Co.  of  N. 
A.  (Me.)  35  L.  R,  A.  276. 
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parties  themselves  were  intelligent,  shrewd, 
and  practical  business  men  of  laree  experi- 
ence, and  no  injustice,  therefore,  will  be  done 
to  either  by  interpreting  the  instrument  and 
every  part  of  it  by  the  ordinary  rules  for  the 
interpretation  of  written  instruments. 

Delaware  dtH,  Canal  Co,  v.FennsyhaniaCoal 
Go.  50  N.  Y.  250. 

Where  the  language  of  a  statute  or  a  con- 
tract, read  in  the  order  of  its  clauses,  pre- 
sents no  ambiguity,  courts  will  not  attempt 
by  transposition  of  clauses  and  from  what 
it  can  be  ingeniously  argued  was  the  general 
intent,to  qualify  by  construction  the  meaning. 

Doe,  Poor,  v.  Considine,  6  Wall.  458, 18  L. 
ed.  869;  Morgan  v.  Chicago  d  A.  R.  Co,  96  U. 
8.  716,  24  L.  ed.  748. 

If  the  notice  of  cancelation  contains  an 
offer  to  return  the  unearned  premium,  it  is 
sufficient,  and  no  personal  tender  of  the  un- 
earned premium  is  necessary. 

Walt  near  v.  Pennsylvania  F.  Ins,  Go.  2 
App.  Div.  828:  Backus  v.  Exchange  F,  Ins, 
Co.  Supreme  Court  Trial  Term,  N.  Y.  June, 
1897,  on  appeal,  26  App.  Div.  91. 

Messi*s.  Potter,  Baldwin,  ft  Miner,  for 
respondent: 

The  cancelation  clause  of  the  standard 
policv  requires  that  the  company  shall,  as  a 
condition  precedent  to  the  cancelation  of  the 
policy,  serve  a  five  days'  notice,  and  actually 
pay  or  tender  to  the  insured  a  pro  rata  amount 
of  the  unearned  premium. 

Mr.  Justice  Bartlett,  in  the  case  of  Nitch  v. 
American  Cent,  Ins.  Go,,  has,  in  a  very  able  and 
exhaustive  opinion,  construed  the  cancelation 
clause  in  the  standard  policy  consonant  with 
the  principles  contended  herein,  and,  as  we 
claim,  with  those  of  equity  and  justice.  Af- 
firmed, 88  Hun,  614,  mem.,  152  N.  Y.  685, 
mem. 

The  cancelation  clause  in  the  contract  of 
insurance  would  be  invalid  unless  it  pro- 
vided for  a  restoration  of  the  premium. 
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Marshall  v.  Reading  F,  Ins,  Co.  78  Hun,86, 
149  N.  Y.  617. 

One  who  has  a  payment  to  make  is  bound 
to  seek  his  creditor,  and  when  found  to  tender 
to  him  the  debt  due.  It  is  not  the  duty  of  the 
creditor  to  seek  the  debtor  and  demand  money. 

Van  ValkenburgJi  v.  Lenox  F.  Ins.  Co.  51 
N.  Y.  465. 

In  the  interpretation  of  a  contract  of  insur- 
ance  that  construction  will  be  given  which  is 
most  favorable  to  the  insured. 

Rickerson  v.  Hartford  F.  Ins.  Co.  149  N.  Y. 
818. 

Bartlett,  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  on  this  appeal  is  no 
longer  an  open  one  in  this  court.  It  was  de- 
cided in  the  case  of  Nitsch  v.  American  Cent. 
Ins,  Co.  152  N.  Y.  685,  mem.,  Affirmed  in  this 
court  without  an  opinion.  In  that  case,  as  in 
this  one,  the  question  presented  was  whether 
the  provision  of  the  New  York  standard  pol- 
icy of  fire  insurance,  relating  to  the  cancelation 
of  a  policy  at  the  instance  of  the  company,  re- 
quires that,  in  addition  to  giving  the  five  days' 
notice,  the  company  must  return  or  tender  the 
unearned  premiums  in  order  to  effect  a  can- 
celation. The  answer  was  in  the  affirmative. 
The  only  question  presented  for  consideration 
in  this  case,  therefore,  is  whether  the  defend- 
ant returned  or  tendered  \he  unearned  premi- 
um. The  record  contains  an  admission  made 
by  the  defendant  upon  the  trial,  which  is  as 
follows:  "It  was  thereupon  admitted  by  the 
defendant  herein  that  neither  the  premium, 
nor  a  pro  rata  amount  of  the  premium  of  the 
policy  herein,  had  been  returned,  paid,  or  ten* 
dered  to  the  plaintiff  or  his  agents,  or  to  the 
firm  of  Tisdell  &  Whittlesey  or  their  agents, 
by  the  defendant  or  its  aeents."  It  being  the 
law,  as  we  have  observed,  that,  in  addition  to 
the  notice  of  cancelation,  there  must  be  a  re- 
turn or  tender  of  the  unearned  premiums  in 
order  to  effectuate  a  cancelation  of  a  policy, 
this  admission  of  the  defendant  seems  to  be 
broad  enough,  not  only  to  support  the  judg- 
ment under  review,  but  to  cut  off  all  oppor- 
tunity for  controversy  on  the  subject.  It  is 
urged,  however,  that  this  admission  must  be 
read  in  connection  with  an  admission  by  the 
plaintiff  that  T.  Y.  Brown,  defendant's  agent, 
served  upon  the  firm  of  Tisdell  &  Whittlesey 
a  paper,  of  which  the  following  is  a  copy: 
New  York,  August  7,  1891. 

Tisdell  &  Whittlesey:  You  are  hereby  no- 
tified, in  accordance  with  conditions  of  its  pol- 
icy, that  the  New  Hampshire  Fire  Insurance 
Company,  of  Manchester,  N.  H,,  desires  to 
terminate  its  liability,  and  cancel  policy  No. 
548,107,  issued  to  you  on  the  15th  day  of  No- 
vember, 1890,  by  T.  J.  Temple,  at  155  Broad- 
way, New  York  City,  insuringstk.  andmchy., 
128  Fulton  St.  Therefore,  m  pursuance  of 
cooditions  on  which  said  policy  was  issued, 
the  said  company  shall  without  further  notice 
cancel  said  policy  at  noon  on  the  12th  day  of 
August,  1891,  and  ihepro  rata  unearned  pre 
mium  will  be  returned  by  T.  Y.  Brown,  agent, 
26  Pine  street,  New  York,  as  provided  by  con- 
ditions of  said  policy. 

Yours,  truly,  New  Hampshire  Fire  Insur- 
ance Co.  T.  Y.  BrowUj  Agent. 
40  L.  R.  A. 


If  it  be  conceded  that  the  contents  of  this 
notice  should  govern,  rather  than  the  specific 
admission  of  defendant,  whenever  they  come 
in  conflict,  the  defendant's  contention  would 
not  be  aided,  for  the  notice  is  not  in  disagrw- 
ment  with  the  admission.  It  need  not  be 
argued  that,  to  notify  an  assured  that  the  **nn- 
earned  premium  will  be  returned  by  T.  Y. 
Brown,  agent,"  does  not  amount  to  a  return 
of  it.  No  more  does  the  assertion  that  the  no- 
tice does  not  constitute  a  tender  of  the  un- 
earned premium  require  support  by  way  of 
discussion  of  the  elements  which  go  to  make 
up  a  legal  tender.  It  has  been  passed  upon 
by  this  court  in  Van  ValkenJburgh  v.  Lenai  F. 
Ins.  Co.  51  N.  Y.  465.  In  that  case  it  was 
nece&sary  for  the  defendant,  under  its  oontrac: 
of  insurance  with  the  plaintiff,  either  to  re- 
fund or  tender  the  unearned  premiums,  in  ad- 
dition to  giving  a  notice  of  cancelation  in  or- 
der to  terminate  the  policy.  It  claimed  before 
the  court  that  its  notice  that  the  unearned 
premium  would  be  returned  to  him  satisfied 
its  obligation  in  that  respect,  but  the  court 
held  that  holding  the  amount  of  the  premium 
subject  to  the  call  of  the  insured  was  insuffi- 
cient. The  company  was  bound  to  seek  him 
out.  and  tender  to  him  the  whole  amount  due. 

The  order  should  be  affirmed,  with  costs. 

Stdghtf  Martin*  and  Vann,  JJ.,  concur. 

Parker,  Ch.  J.,  dissenting: 

The  plaintiff  has  recovered  a  judgment 
against  the  defendant  upon  a  policy  of  fire  in- 
surance, which  the  latter  insists  was  not  in 
force  at  the  time  of  the  fire,  its  claim  bein^ 
that  the  policy  was  canceled  long  before  the 
fire  occurred  by  the  giving  of  notice  that  the 
defendant  would  cancel  the  policy  on  a  day 
therein  specified.  Whether  this  notice  of  it- 
self operated  to  cancel  the  pnolicy  is  the  ques- 
tion presented.  The  plaintiff  insists  that,  in 
order  to  effect  the  cancelation,  in  addition  to 
the  notice  it  was  necessary  for  the  defendant 
to  return  or  tender  the  unearned  premiums. 
On  the  other  hand,  the  defendant  asserts  thit 
it  was  only  required  to  give  five  days'  notice 
of  cancelation  to  accomplish  that  result.  This 
controversy  must  be  settled  by  the  contract  be- 
tween the  parties.  That  part  of  it  which  re^ 
lates  to  the  subject  of  the  cancelation  of  the 
contract  reads  as  follows:  "This  policy  shall 
be  canceled  at  any  time  at  the  request  of  the 
insured,  or  by  the  company,  by  iriving  five 
days'  notice  of  such  cancelation.  If  this  pol- 
icy shall  be  canceled,  as  hereinbefore  provided, 
or  become  void  or  ceane,  the  premium  having 
been  actually  paid,  the  unearned  portion  shall 
be  returned  on  surrender  of  this  policy  or  last 
renewal,  this  company  retaining  the  customary 
short  rates,  except  that,  when  this  policy  is 
canceled  by  this  company  by  giving  notice,  it 
shall  retain  only  the  pro  rata  premium."  The 
standard  policy,  of  which  this  forms  a  part, 
has  been  prepared  under  authority  of  law  by 
men  experienced  in  insurance  contracts,  and 
it  is  therefore  fair  to  assume  that  the  agree- 
ment may  be  treated  as  one  prepared  by  men 
competent  to  use  language  adequate  to  coDvey 
clearly  and  distinctly  the  views  of  the  parties. 
In  such  case  it  is  the  rule  that,  if  the  language 
of  a  statute  or  contract,  read  in  the  order  of 
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its  clauses,  presents  no  ambiguity,  courts  I 
will  Dot  attempt,  through  transposition  of 
clauses  or  ingenious  argulnent  as  to  the  gen- 
eral intent,  to  qualify  by  construction  its  mean- 
ing. Doe,  Poor,  v.  Considine,  6  Wall.  458,  18 
L.  ed.  869. 

The  first  sentence  provides  for  the  cancela- 
tion of  a  policy.     It  declares  that  *'it  shall  be 
canceled  ...  by  the  company  by  giving  five 
days'  notice  of  such  cancelation,"  in  other 
•words,   the  underwriter,  by  its  contract,  re- 
served to  itself  the  right  to  cancel  the  contract 
of  insurance  by  a  notice  of  five  days.    Nothing 
else  is  provided  to  be  done.    Notice  alone  shall 
be  sufficient,  says  the  contract.    The  language 
is  unambiguous.     It  admits  of  no  debate,  and 
requires  no  construction.     Words  more  apt  to 
accomplish  the  cancelation  of  a  policy  by  the 
^ivin^  of  the  five  days'  notice  cannot  well  be 
imagined.     Having  provided  for  a  cancelation 
of  the  policy,  either  by  the  request  of  the  in- 
sured or  upon  notice  given  by  the  company, 
the  next  clause  of  the  agreement  proceeds  to 
make  disposition  of  the  uuearned  premiums, 
in  the  event  of  the  exercise  of  the  option  to 
cancel  by  either  of  the  parties.     The  opening 
phrase  of  the  clause  shows  that  what  follows 
proceeds  upon  the  assumption  that  the  policy 
shall  have  been  canceled  before  occasion  arises 
for  acting  under  its  provisions.      It    reads: 
''If  this  policy  shall  be  canceled  as  hereinbe- 
fore provided    [referring    necessarily  to  the 
company's  five  days'  notice]  the  unearned  por- 
tions of  the   premiums   shall  be  returned." 
When?   .At  the  time  of  the  giving  of  the  five 
days' notice  of  cancelation?    Not  at  all;  '*on 
the  surrender  of  the  policy"  is  the  occasion 
fixed  by  the    contract  for   its  return.    The 
scheme  of  this  portion  of  the  contract,  then, 
is  to  provide,  first,  for  the  cancelation  of  the 
policy;  that  is  to  be  accomplished  by  the  sim- 
ple request  of  the  insured,  if  he  desires  to  can- 
cel it,  or  by  a  five  days'  notice  on  the  part  of 
the  company  if  it  desires  to  terminate  its  obli- 
gation under  the  policy.     The  policy  having 
been  put  an  end  to  by  cancelation,  at  the  in- 
sistence of  one  party  or  the  other,  then  the 
situation  of  the  parties  is  such  that  the  com- 
pany has  in  its  possession  certain  premiums 
which  it  has  not  earned,  and  which  it  does  not 
desire  to  earn,  and  the  other  party  has  in  his 
possession  the  policy  of  insurance,  no  longer, 
of  course,  of  use  to  him,  and  of  no  particular 
value  to  the  company,  except  that  when  it 
finally  comes  into  the  company's  possession  it 
of  itself  furnishes  evidence  that  the  unearned 
premiums    have  been  paid    to  the   insured. 
With  this  situation,  then,  the  agreement  under- 
takes to  deal,  and  it  provides  that  upon  the 
surrender  of  the  policy  the  unearned  premi- 
um, whether  at  short  rate  or  pro  rata  pre- 
mium, depending  upon  which  party  brought 
about  the  cancelation,  shall  be  returned  to  the 
insured.     Practically,  it  says  to  the  insured: 
•*You  return  the  policy  to  the  place  where  you 
got  it  from,  and  the  company  will  at  once  turn 
over  the  unearned  premium  to  which  you  are 
entitled  under  this  contract."    This  agreement 
is  so  clearly  expressed  that  there  does  not  seem 
to  be  opportunity  for  insisting  that  the  lan- 
guage means  something  quite  different  from 
what  is  suggested  to  the  mind  upon  the  first 
reading.    And  still  other  readings  will   not 
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prompt  the  thought  that  there  is  possibly  any 
ambiguity. 

It  is  suggested  in  the  opinion  of  the  learned 
trial  judge  in  the  case  of  Mtsch  v.  American 
Cent.  Ins.  Co.  subsequently  atfirmcd  in  this 
court  without  an  opinion  (152  N.  Y.  636, 
mem.),  that,  under  such  a  reading  of  the  con- 
tract as  on  its  face  it  is  apparent  it  should 
have,  *'a  man  might  pay  $1,000  for  insurance 
to-day,  receive  a  notice  from  the  insurance 
company  to-morrow,  which  would  have  the 
effect  to  cancel  his  policy  in  five  days,  and  at 
the  end  of  the  week  have  no  remedy  except 
an  action  at  law  against  the  company."  Such 
a  case  could  happen,  undoubtedly,  but  it  is 
not  likely  to.  Courts  cannot  assume  that  in- 
surance companies  will  act  arbitrarily,  or  that 
they  are  so  lacking  in  business  prudence  as  to 
be  willing  to  acquire  a  reputation  for  practis- 
ing a  wrong  of  that  character  upon  customers. 
On  the  contrary,  we  must  assume  that  corpo- 
rations, as  well  as  individuals,  intend  faith- 
fully to  keep  their  contracts.  But,  were  it 
our'duty  to  indulge  in  a  totally  different  pre- 
sumption, the  situation  would  not  be  changed, 
for  the  court  is  without  authority  to  make 
contracts  for  the  parties.  The  law-making 
power  of  the  state — ^the  legislature — has  un- 
dertaken to  provide  for  the  creation  of  a  stand- 
ard policy  of  fire  insurance  for  the  protection 
alike  of  the  insured  and  the  insurer,  and,  if 
the  standard  policy  needs  further  amendment, 
relief  must  be  sought  from  that  source. 

Prior  to  the  passage  of  chapter  488  of  the 
Laws  of  1886,  providing  for  a  uniform  con- 
tract of  fire  insurance  to  be  used  by  fire  un- 
derwriters within  the  state,  there  were  two 
cases  in  this  court,  namely.  Van  Valkenhurgh 
V.  Lenox  F.  Ins.  Co.  51  N.  Y.  465,  and  Griffep^ 
V.  A'ew  York  Cent.  Ins.  Co.  100  N.  Y'.  417,  53 
Am.  Hep.  202,  holding  that  the  cancelation 
clause  was  not  operative  unless  the  company 
should  tender  or  return  to  the  insured  the 
amount  of  the  unearned  premium.  The  can- 
celation clause  in  those  contracts  differs  very 
materially  from  the  one  in  question.  It  read 
as  follows:  '*This  insurance  may  be  termin- 
ated at  any  time  at  the  request  of  the  assured, 
in  which  case  the  company  shall  retain  only 
the  customary  short  rates  for  the  time  the  pol- 
icy has  been  in  force.  The  insurance  may  also 
be  terminated  at  any  time  at  the  option  of  the 
company  on  giving  notice  to  that  effect,  and 
refunding  a  ratable  proportion  of  the  prem- 
ium for  the  unexpired  time  of  this  policy." 
Now,  clearly,  that  agreement  did  provide,  as 
the  courts  held,  that  two  things  were  required 
to  terminate  the  policy:  First,  the  giving  of 
the  notice;  and,  second,  the  refunding  of  the 
unearned  premium.  Now,  after  these  deci- 
sions were  made,  the  cancelation  clause  of  the 
present  policy  was  prepared,  and  it  does  not 
seem  to  be  an  intemperate  use  of  the  imagina- 
tion to  draw  the  inference  that  it  was  prepnred 
in  view  of  the  decisions  to  which  I  have  re- 
ferred, and  to  meet  them  by  establishing  a 
contract  which  should  make  cancelation  by 
the  company  less  difficult.  It  is  certainly  dim- 
cult  to  see  how  they  could  have  used  language 
more  appropriate  to  accomplish  that  result. 

Counsel  for  the  respondent  insists  that  this 
question  is  no  longer  an  open  one  in  this  court, 
but  was  put  at  rest  by  the  affirmance  in  the 
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Nit$e7i  Case,  152  N.  Y.  635,  mem.  It  is  true 
that  at  special  term  judgment  went  in  favor 
of  the  plaintiff  upon  the  ground,  as  appears 
from  the  opinion  of  the  learned  trial  judge, 
that,  in  order  to  effect  a  cancelation  of  the 
policy,  it  was  necessary  to  give  the  five  days' 
notice,  and,  in  addition,  to  return  or  tender  the 
unearned  premiums  to  the  insured.  But  there 
was  another  around  upon  which  the  affirm- 
ance of  the  judgment  was  required  at  the  gen- 
eral term  and  in  this  court,  namely,  that  after 
the  insured  had  received  the  five  days'  notice 
•of  cancelation  from  the  general  agent  of  the 


insurance  company,  which  was  a  foreign  cor- 
poration, he  addressed  to  the  corporation  at 
its  home  office,  a  letter  of  inquiry  about  it, 
and  received  such  a  reply  as  eonstitated  a 
waiver  of  the  notice  which  had  been  just  sent 
out  by  theeeneral  agent,  and  thus  it  happened 
that  the  judgment  of  the  circuit  rested  upon  a 
a  sure  foundation,  and  required  affirmance. 
The  order  should  be  revers^,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

O'Brien*  J.,  concurs.    Oray»  J.,  absent 
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1.  A  foreifi^  corporation  ia  not  '*ont  of 
the  state**  wltbin  the  meaDlngr  of  Bhannon's 
Code,  1 4466.  80  as  to  preclude  the  defense  of  the 
statute  of  limitations,  when  the  corporation  has 
officers  and  agents  in  the  state  on  whom  service 
can  be  made  at  any  time. 

.2.  The  fiOlure  of  a  foreign  corporation 
to  file  and  re^^ter  its  charter  in  com- 
pliance Willi  the  statute  when  dolnsr  business  in 
the  state,  until  after  action  is  broufirht  against  it, 
will  not  prevent  it  from  pleading  the  statute  of 
limitations. 

(May  4,  1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Shelby  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Afflrmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Carroll,  Chalmers,  ft  McKel* 
lar  for  appellant 

Messrs,  Fentress  ft  Cooper  for  appellee. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages,  for  personal 
injuries  inflicted  in  the  shops  of  the  defendant 
company  at  Vicksburg,  Mississippi.  The  ac- 
tion was  brought  at  Memphis,  Tennessee,  on 
the  25th  of  May,  1895,  about  one  and  one  half 
years  after  the  injury  was  suffered.  Demurrers 
were  filed,  and  the  declaration  was  amended. 
To  the  declaration  as  amended  pleas  of  not 
guilty,  contributory  negligence,  and  the  Ten- 
nessee statute  of  limitation  of  one  year  for  in- 
juries to  persons  were  filed.  The  latter  plea 
states  in  detail  that  the  defendant  company  had 
been  operating  its  road  through  the  state  of  Mis 
sissippi  into  and  in  the  state  of  Tennessee  for 
fourteen  years ;  that  it  had  an  office  and  agents  in 

Note.— Ab  to  the  ri^ht  of  a  foceifni  corporation 
to  plead  tbe  statute  of  limitations,  see  Winney  y. 
Sandwich  Mfflr.  Co.  (Iowa)  18  L.  R.  A.  624. 
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the  city  of  Memphis;  and  on  these  agents  \ 
ice  at  any  time  could  have  been  had;  and  that 
at  no  time  had  there  been  any  impediment  or 
hindrance  to  the  bringing  of  this  or  any  other 
suit  against  it,  or  to  the  service  of  legal  pro- 
cess upon  it.  To  this  plea  there  was  a  replica- 
tion, in  substance,  that  the  defendant  is  a  for- 
eign corporation  organized  and  existing  under 
the  laws  of  Mississippi,  and  that  at  the  time  of 
the  accrual  of  this  cause  of  action  it  had  no 
corporate  or  legal  existence  in  Tennessee,  be- 
cause it  had  not  complied  with  the  require^ 
ments  of  the  Acts  of  1891  (chap.  122)  as  to  the 
filing  and  registration  of  its  charter,  and,  not 
having  so  complied  until  after  the  bringing  of 
this  suit,  it  cannot  plead  the  statute  of  liniita- 
tions  of  one  year  in  bar  of  the  suit.  There 
was  a  demurrer  to  this  replication,  and  the  de- 
murrer was  sustained. 

The  exact  questions  presented  are  whether 
foreign  corporations  can  plead  and  rely  upon 
this  Tennessee  statute  of  limitation  when  they 
have  offices  and  agents  in  the  state  subject  to 
continuous  service  of  process,  and  whether  tbe 
failure  to  file  and  register  its  charter  will  de- 
prive it  of  that  right  if  otherwise  it  would  be 
held  to  have  it.  Under  the  statutes  of  Ten- 
nessee (Shannon's  Code,  §  4469)  it  is  provided. 
among  other  things,  that  actions  for  injurief' 
to  the  person  must  be  commenced  within  one 
year  after  the  cause  of  action  accrues,  or  be 
barred.  Section  4455,  Shannon's  Code,  pro- 
vides: *'If  at  any  time  any  cause  of  action 
shall  accrue  against  any  person  who  shall  be 
out  of  this  state,  the  action  may  be  commenced 
within  the  time  limited  therefor  after  such 
person  shall  have  come  into  the  state  and  after 
any  cause  of  action  shall  have  accrued.  If 
the  person  against  whom  it  has  accrued  shall 
be  absent  from  or  reside  out  of  the  state,  tbe 
time  of  his  absence  or  residence  out  of  the 
state  shall  not  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the  action." 
The  word  "person"  includes  a  "corporation " 
Id.  §  62.  The  exception  made  in  this  sutute 
does  not  apply  to  a  natural  person  unless  his 
absence  from  the  state  is  such  as  to  prevent 
service  of  process.  Taylor  v.  MeOiU,  6  Lea, 
294,  801.  The  statutes  relating  to  senrice  of 
process  upon  corporations  are  as  follows: 
"Service  of  process  on  the  president  or  other 
head  of  a  corporation,  or,  in  his  absence,  oo 
the  cashier,  treasurer,  or  secretary,  or,  in  the 
absence  of  such  officers,  on  any  director  of  such 
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corporation  shall  be  sufficient."  Shannon's 
Code,  §  4589.  "If  neither  the  president,  cash- 
ier, or  secretary  resides  within  the  state  service 
on  the  chief  agent  of  the  corporation  residing 
at  the  time  in  the  county  where  the  action  is 
brought  shall  be  deemed  sufficient."  Id.  g  4540. 
^0  question  is  made  but  that  there  was  ample 
opportunity  to  obtain  service  of  process  at  any 
time  on  the  defendant,  through  its  officers  and 
agents,  nor  that  foreign  corporations  are  liable 
to  service  under  these  sections.  Oumberland 
Tdeph,  ds  TeUg,  Co.  v.  Turner,  88  Tenn.  286. 
But  the  contention  is  that  a  foreign  corpora- 
tion is  out  of  the  state,  and  resides  out  of  the 
state,  and  so  falls  within  the  exception  before 
stated:  and  that,  while  process  may  be  made 
upon  it,  still  it  is  optional  with  a  party  ag- 

frieved  whether  and  when  he  will  commence 
is  suit,  and  the  bar  of  the  statute  cannot  be 
set  up  if  the  suit  is  not  brought  within  one 
year,  and  that  it  does  not  come  within  the 
state,  in  legal  contemplation,  till  it  files  and 
registers  its  charter.  It  appears  that  there  is 
some  conflict  of  decision  upon  the  first  ques- 
tion. The  reason  of  the  rule  of  law  is  that  no 
person  who  is  not,  and  has  not  been,  subject  to 
service  of  process  within  the  year,  shall  avail 
himself  of  its  exemption.  Taylor  v.  McOiU, 
6  Ijea,  294.  Unquestionably,  the  residence  of 
a  corporation  is  the  state  of  its  creation. 
Young  v.  South  Tredegar  Iron  Co.  85  Tenn. 
189.  And,  if  we  should  give  the  statute  a 
strict  literal  construction,  it  might  be  held  that 
a  foreign  corporation  was  not  entitled  to  the 
benefit  of  the  limitation.  Still  the  courts  will 
not  permit  the  literalism  of  the  statute  to 
thwart  its  obvious  purpose,  intent,  and  mean- 
ing. A  thing  may  be  within  the  letter  of  the 
statute,  yet  not  within  its  operation,  if  not  so 
intended.  State,  Dolan,  v.  Clarksville  db  JS. 
Tump.  Co.  2  Sneed.  88;  Taylor  v.  MeGill,  6 
Lea,  294.  We  think  the  true  rule  is  laid  down 
in  Murfree  on  Foreign  Corporations,  and  that 
the  rule  as  thus  laid  down  is  based  on  sound 
reason  and  principle.  In  speaking  of  such 
foreign  corporation  pleading  the  statute  of  limi- 
tations (§  247)  it  is  said:  "As  to  the  second 
question,  whether  a  foreign  company,  when 
sued,  can  plead  the  bar  of  the  statute  in  de- 
fense, it  may  be  said  that  the  great  weight  of 
authority  is  in  favor  of  the  conclusion  sug- 
gested above,  that  the  true  test  of  the  run- 
ning of  the  statute  is  the  liability  of  the  party, 
invoking  its  bar,  to  the  service  of  process  dur- 
ing the  whole  of  the  period  prescribed,  that 
if  the  operations  of  the  company  within  the 
jurisdiction  were  such  as  to  render  it  liable 
to  suit,  then  it  may  plead  the  statute.  The 
principles  upon'which  this  doctrine  rests  have 
nowhere  been  more  effectively  expressed  than 
in  the  decision  of  the  Illinois  appellate  court, 
in  Pennsylvania  Co.  v.  Sloan,  1  111.  App.  364. 
Said  Pleasants,  J.  (who  delivered  the  opinion  of 
the  court),  after  referring  to  a  number  of  cases 
holding  that  a  corporation  must  be  considered 
an  inhabitant  of  the  state  b^  which  it  is  cre- 
ated :  'We  should  have  no  hesitation  in  approv- 
ing these  applications  of  the  doctrine,  if  there 
were  no  other  element  in  the  cases  bearing  on 
the  question  than  the  origin  and  nature  of  the 
corpoi-ation.  For  it  is  true  that  a  positive  law 
can  never,  of  its  own  force,  and  ordinarilv 
does  not  otherwise,  operate  beyond  the  terrl- 
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torial  limits  of  the  power  by  which  it  is  enacted; 
and  hence,  unless  otherwise  enabled,  a  coipor- 
ation  must,  indeed,  "dwell  in  the  place  of  its 
creation,  and  cannot  migrate  into  another  sov- 
ereignty." But  the  law  of  one  state  may  have 
operation  for  certain  purposes  in  another,  by 
the  comity  or  permission  of  the  latter;  and  we 
see  no  insuperable  difficulty  in  the  way  of  such 
migration,  provided  the  former  does  not  posi- 
tively forbid,  and  the  latter  does  positively  con- 
sent. It  is  conceded  that  with  such  consent 
they  lawfully  may,  as  they  often  actually  do. 
remove  their  officers,  agents,  offices,  and  effects 
into  another  sovereignty,  and  there  exercise 
their  functions  and  franchises.  In  such  a  case, 
where  is  the  corporation?  If  it  be  said  that  it 
still  dwells  in  the  place  of  its  creation,  and  is 
acting  elsewhere  only  by  agents,  the  answer 
is.  no  more  by  agents  elsewhere  than  in  the 
place  of  its  creation.  It  can  do  nothing  any- 
where, nor  manifest  its  presence  or  being  at  all, 
except  through  its  agents,  its  property,  or  its 
operation.  Where  these  are,  then,  it  seems 
most  accordant  with  substantial  fact  and  rea- 
son to  say,  there  is  the  corporation.  Where 
these  are  not,  we  know  of  no  means  by  which 
process  can  be  served  upon  it:  and,  if  there  be 
none,  that  fact  would  seem  to  be  conclusive 
upon  the  question  of  residence  for  the  time 
being,  at  least  for  purposes  of  judicial  juris- 
diction.' In  Montana  it  was  held  that  the  fact 
that  a  foreign  company  had  subjected  itself  to 
a  penalty,  by  failing  to  file  its  charter  or  act  of 
incorporation  as  required  by  the  statute, 
though  such  failure  did  not  disqualify  it 
from  being  sued,  did  not  thereby  lose  the 
riaht  to  plead  the  statute."  See  King  v. 
National  Min.  dt  Exploring  Co.  4  Mont.  1. 
In  support  of  the  text  the  author  cites  the 
following  authorities:  Bank  of  United  States  r, 
McKenzie,  2  Brock.  898.  Compare  Clarke  v. 
Bank  of  Mississippi,  10  Ark.  516,  52  Am.  Dec. 
248;  Church  of  Holy  Trinity  v.  United  States, 
148  U.  S.  457,  86  L.  ed.  227;  Huss  v.  Central 
R.  dh  Bkg.  Co.  66  Ala.  472;  Lawrence  v.  Bal- 
Um,  50  Cal,  258;  United  States  Bxp.  Co.  v. 
Ware,  20  Wall.  548,  22  L.  ed.  422;  HaU  v. 
Vermont  &  M.  E.  Co.  28  Vt.  401;  Pennsylva- 
nia Co.  V.  Sloan,  1  111.  App.  884;  King  v.  Na- 
tional Min.  dh  Exploring  Co.  4  Mont.  1;  Connect- 
icut Mut.  L.  Ins.  Co.  V.  Duerson,  28  Gratt. 
680;  WaU  v.  Chicago  dt  N.  W.  R.  Co.  69  Iowa, 
498;  McCabe  v.  Illinois  C.  R.  Co.  4  McCrary, 
492,  18  Fed.  Rep.  827;  Winney  v.  Sandwich 
Mfg.  Co.  (Iowa)  50  N.  W.  565.  See  also 
Koons  V.  Chicago  dt  N.  W.  R.  Co.  28  Iowa,  498. 
Compare  Abell  v.  Penn  Mut.  L.  Ins.  Co.  18 
W.  Va.  400;  North  Missouri  R.  Co.  v.  Akers, 
4  Kan.  458,  16  Am.  Dec.  188;  Waterman  v. 
A.  dt  W.  Sprague  Mfg.  Co.  55  Conn.  564; 
New  York,  L.  E.  dt  W  R.  Co.  v.  Estill,  147 
U.  S.  608.  87  L.  ed.  801. 

We  are  aware  that  New  York,  Nevada, 
Kansas,  and  possibly  other  states  do  not  follow 
this  rule.  It  is  saia  that  such  holding  raises  a 
discrimination  against  individuals  ana  in  favor 
of  corporations.  The  argument  is  that  indi- 
viduals cannot  claim  the  exemption  when  they 
are  out  of  the  state  or  are  nonresidents,  and 
it  would  be  inequitable  to  allow  corporations 
out  of  'the  state  or  nonresidents  to  claim 
it.  But  this  apparent  difference  arises  out 
of  the  fact  that  individuals  out  of  the  state* 
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or  residing  out  of  it,  cannot  be  reached 
by  process  against  a  resident  agent  while  a  cor- 
poration can,  so  that  in  the  one  case  suit  can- 
not be  brought  and  in  the  other  it  may.  Ab- 
sence from  the  state  and  residence  out  of  the 
state,  in  the  sense  of  the  statute,  means  such 
absence  and  such  nonresidence  as  renders  it 
impracticable  at  all  times  to  obtain  service  of 
process;  so  that,  while  a  corporation's  techni- 
cal lej^al  residence  may  be  where  it  was  cre- 
ated, Its  residence  and  status  for  purposes 
of  suit  will  be  where  it  can,  through  its  offi- 
cers and  agents,  be  reached  with  process. 
While  a  corporation  may  reside  beyond  the 
state  and  be  out  of  the  state,  still  it  may, 
through  its  officers  and  agents,  subject  itself 
to  the  jurisdiction  of  courts  of  the  state. 
It  may  sue  and  be  sued  in  a  jurisdiction  for- 
eign to  its  technical  residence.  Nor  do  we 
think  the  failure  to  comply  with  the  act  of  1891 
(chap.  122)  will  preclude  this  foreign  corpora- 
tion from  setting  up  the  statute.  It  would  not 
be  a  proper  construction  of  that  statute  to 
hold  that  a  corporation  actually  doing  business 
in  the  state  without  complying  with  the  statute 
could  not  be  sued  for  a  tort  committed;  and. 


having  been  impleaded  upon  the  ground  of  » 
tort,  it  cannot  be  that  the  failure  to  comply 
with  that  statute  must  preclude  it  from  making 
any  defense,  for  it  logically  follows  that,  if  it 
cannot  make  this  de&nse,  because  of  ita  fail- 
ure it  can  make  no  other.  The  scope  and  pur- 
pose of  that  act  were  to  require  oorporatioDs> 
to  file  and  register  their  charters  in  order  thai 
they  might  do  business,  own  or  acquire  prop- 
erty, and  be  enabled  to  sue:  but  it  waa  never 
intended  to  exempt  them  from  suit  if  they  dis- 
regarded the  statute,  nor  to  estop  them  from 
making  defense,  if  so  sued;  otherwise  their 
property  might  be  taken  from  them,  and  they 
estopped  to  defend.  This  company  was  in 
the  state,  owning  property  and  doin^  boaineas, 
before  the  act  was  passed;  and  while  this  did 
not  exempt  it  from  a  compliance  with  the  ac: 
in  order  that  it  might  have  all  the  rights  of  a 
domestic  corporation,  at  the  same  time  it  was 
not  the  purpose  nor  the  proper  construction  of 
that  act  that  its  property  should  be  taken  fiom 
it,  or  its  right  to  defend  actions  brought  against 
it  should  be  cut  off  by  its  failure  to  comply 
with  it. 
Let  the  judgment  be  afflrmed,  toith  eoits. 
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PEOPLE   of  the   State  of  Illinois,  ex  rel. 
William  MOONEY, 

V. 

WiUiam  F.  HUTCHINSON. 
(ITS  111.  486.) 

1*   A  legfialatlTe  interpretation  of  the 

i  Constitution*  long  establisbed  and  aoquiesoed 
iQ,  Is  of  erreat  force  in  determlninff  the  true  odd- 
struction. 

2*  A  eonstitiitional  provision  flzinn^the 
time  and  mode  of  exercislo?  a  particular  power 
contains  a  necessary  implication  against  any- 
thing contrary  to  it. 

8*  One  ezerciso  of  the  legislative 
power  to  make  an  apportionment  of 
the  state  based  on  the  last  Federal  census,  un- 
der Const,  art.  4,  S  0,  providing  that  the  general  as- 
sembly shall  apportion  the  state  every  ten  years 
by  dividing  the  population  as  ascertained  by  the 
Federal  census,  exhausts  the  power,  and  pre- 
cludes the  change  of  the  apportionmeot  until 
the  conditions  provided  for  in  the  Constltntlon 
shall  again  exist. 

iWUkin,J.,di88entH.) 

(April  29, 1806^) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  receive  and  file  a  certifi- 
cate of  nomination  of  the  relator  for  the  office 
of  state  senator.     Writ  granted. 
The  facts  are  stated  in  the  opinion. 
Messrs,  Moloney  ft  ScofleId»  for  peti- 
tioner: 
Section  6  of  article  4  of  the  Constitution  of 


NOTB.— For  apportionment  acts,  see  also  Denny 
V.  State,  Basler  (Ind.)  31  L.  R.  A.  1^  and  other 
cases  there  cited. 
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1870  is  as  follows:  ''Sec.  6.  The  general  as- 
sembly  shall  apportion  the  state  every  tea 
years,  beginning  with  the  year  1871,  by  divide 
ing  the  population  of  the  state,  as  ascertained 
by  the  Federal  census,  by  the  number  51,  and 
the  quotient  shall  be  the  ratio  of  representa- 
tion in  the  senate,  eta 

It  appears  from  the  1st  section  of  each  of  the 
apportionment  acts  enacted  since  the  adoption 
of  the  Constitution  of  1848,  that  the  legislatuie 
which  adopted  the  respective  acts  construed 
the  sections  of  the  Constitution  relating  to  the 
apportionment  of  the  state  into  senatorial  dis- 
tricts t6  restrict  them  to  an  appurtionmeDt 
once  in  ten  years. 

Webster  v.  FVench,  12  Ifl.  304;  Abel  v.  Alex- 
ander,  45  Ind.  523,  15  Am.  Rep.  270;  27  Am. 
&  Eng.  Enc.  Law,  1st  ed.  p.  698,  note  4: 
Cooley,  Const  Lim.  6th  ed.  p.  78. 

The  intention  of  the  statute  must  be  sought 
in  the  words,  and  courts  have  no  right  to  sup- 
pose that  the  legislature  intended  anything  dif- 
ferent from  their  natural  import. 

Way  V.  Way,  64  HI.  406;  Stuart  v.  Handl- 
ton,  66  111.  258. 

The  act  of  May  16, 1898.  was  never  law,  and 
the  repealing  clause  of  the  act  of  June  15. 
1898,  so  far  as  it  related  to  said  act,  might  have 
been  omitted.  Its  provision  did  not  cover  the 
entire  state  of  Illinois,  and  it  was  therefore 
unconstitutional. 

Norton  v.  Shelby  County,  118  U.  S.  442  30 
L.  ed.  186. 

If  the  general  assembly  has  no  authority  to 
apportion  the  state  at  any  other  time  than  after 
the  taking  of  each  Federal  census,  then  it  is 
without  authority  to  amend  an  apportionment, 
when  once  constitutionally  enacted,  because 
such  an  amendment,  in  effect,  is  a  second  ap- 
portionment. 
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What  a  court  iB  to  do  is  to  declare  the  law  as 
written,  leaving  it  to  the  people  themselves  to 
make  such  changes  as  new  circumstances  may 
require. 

Coolej,  Const.  Lim.  6th  ed.  p.  68;  Bills  v. 
Chicago,  60  111.  90;  OilfboM  v.  Ogtkn,  9  Wheat. 
188,  6  L.  ed.  6S;  Beardstown  v.  Virginia,  76 
111.  40. 

It  is  not  allowable  to  interpret  what  has  no 
need  of  interpretation. 

McCluOcey  v.  Cromwell,  11 N.  Y.  601;  Nemll 
V.  PeopU,  Phelps,  7  N.  Y.  97;  8taU,  Lewis,  v. 
Doron,  5  Nev.  899;  Prigg  v.  Pennsylvania,  16 
Pet.  612,  10  L.  ed.  1088;  Legal  Tender  Cases, 
12  Wall.  581,  20  L.  ed.  806;  Gibbons  v.  Ogden, 
9  Wheat.  188,  6  L.  ed.  68;  People  v.  New  Y&rk 
C,  R.  Co.  24  N  Y.  487;  8mUh  v.  Thursby,  28 
Md.  269. 

The  power  was  delegated  by  the  people  to 
the  legislature  to  redistrict  the  state  after  each 
Federal  census  has  been  taken,  and  the  dis- 
tricts so  created  are  to  be  based  upon  such 
census,  and  the  districts  thus  created  shall 
constitute  the  senatorial  districts  until  the  suc- 
ceding  Federal  census  has  been  taken,  and  new 
districts  created  in  accordance  with  the  pro- 
visions of  the  Constitution. 

Denny  v.  StaU,  Easier,  144  Ind.  508,  81  L. 
R.  A.  726;  Slauson  v.  Baeine,  18  Wis.  898: 
State,  Atty.  Oen.,  v.  Cunningham,  81  Wis. 
440,  15  L.  R.  A.  661;  Staie,  Lamb,  v.  Cunning- 
ham, 88  Wis.  90,  17  L.  R.  A.  146. 

Messrs.  Joseph  W.  Fifer  and  John  M. 
PaJmer  for  respondent. 

Cartwri|l^ht»  J.,  delivered  the  opinion  of 
the  court: 

The  relator,  William  Mooney,  of  Joliet,  in 
Will  couDty,  in  pursuance  of  leave  of  the 
court  granted  for  that  purpose,  has  filed  his 
petition  for  a  writ  of  mandamus,  directed  to 
the  defendant,  William  F.  Hutchinson,  county 
clerk  of  said  Will  county,  commanding  him  to 
receive  and  file  a  certificate  of  nomination  of 
the  relator  for  the  ofilce  of  State  senator  from 
the  twenty-fifth  senatorial  district.  The  peti- 
tion alleges  that  relator  has  been  duly  nomi- 
nated by  a  convention  held  at  Joliet,  in  said 
county,  March  12,  1898,  as  the  candidate  of 
the  Democratic  party  for  senator  from  said 
senatorial  district,  consisting  of  said  county  of 
Will,  as  created  by  the  act  of  the  legislature 
approved  June  15,  1898,  in  force  July  1, 1898, 
apportioning  the  state  into  senatorial  districts; 
that  a  certificate  of  said  nomination  has  been 
duly  made  and  presented  to  said  defendant, 
and  that  defendant  refuses  to  receive  and  file 
the  same,  for  the  reason  that  said  senatorial 
district  has  been  changed  by  the  addition  of 
Dupage  county,  by  an  act  of  the  legislature 
approved  January  11,  1898,  entitled  "An  Act 
to  Amend  §§  1  and  2  of  an  Act  Entitled  'An 
Act  to  Apportion  the  State  of  Illinois  into 
Senatorial  Districts  and  to  Repeal  Certain  Acts 
Therein  Named,'  Approved  June  16.  1898. 
in  force  July  1,  1898/'  and  that  defendant 
claims  that  by  virtue  of  said  act  of  January  11, 
1898,  said  twentv-fifth  senatorial  district  now 
consists  of  Will  and  Dupage  counties.  The 
defendant  has  entered  his  appearance,  waiving 
service  of  process,  and  the  parties  have  each 
waived  all  formalities,  and  submit  the  cause 
for  decision  upon  a  stipulation  that  the  facts 
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stated  in  the  petition  are  true.  The  question 
thus  raised  is  whether  the  election  for  senators 
and  representatives  to  be  held  in  November, 
1898,  is  to  be  held  in  the  districts  as  created  by 
the  law  approved  June  15,  1898,  in  force  July 
1,  1898,  or  in  the  districts  as  fixed  by  said 
amendatory  act  approved  January  11,  1898, 
and  which,  if  valid,  will  go  into  effect  July  1, 
1898.  The  latter  act  was  passed  with  all  the 
formalities  required  by  law,  and  was  duly  ap- 
proved, and  the  decision  depends  upon  the 
question  whether  its  enactment  was  within  the 
power  of  the  legislature.  It  is  agreed  that  we 
shall  make  a  final  order  dismissing  the  petition 
or  granting  a  peremptory  writ  of  mandamus, 
according  as  we  shall  find  the  one  or  the  other 
of  these  acts  in  force. 

The  duty  of  passing  upon  the  constitution- 
ality of  an  act  of  the  legislature  has  always 
been  regarded  as  a  delicate  one,  to  be  entered 
upon  with  hesitation  and  caution,  and  to  call 
for  most  deliberate  and  careful  attention. 
The  legislative  and  executive  branches  of  the 
government  have  necessarilv  construed  the 
Constitution,  and  determinea  that  they  may 
rightfully  exercise  the  power  assumed  by  the 
passage  of  the  act,  and  their  decision  is  entitled 
to  the  highest  respect.  In  the  consideration 
of  the  question  involved,  the  presumption  is  in 
favor  of  the  constitutionality  of  the  act.  and  it 
will  onlv  be  set  aside  in  case  of  a  clear  infringe- 
ment of  the  Constitution.  It  is  to  be  assumed 
that  the  legislature  has  not  only  considered 
the  question  of  power,  but  has  also  acted  from 
patriotic  motives,  and  that  in  this  case  the 
amendatory  act  was  prompted  by  a  sense  of 
duty  and  justice  towards  the  people  in  an  at- 
tempt to  secure  for  them  a  nearer  approach  to 
equality  of  representation  in  making  the  laws 
by  which  they  are  governed.  It  so  happens 
that  this  twenty-fifth  district  selected  for  the 
settlement  of  the  coiftroverev  was  one  of  tho^e 
used  in  the  case  of  People,  Woodyatt,  v.  Thomp- 
son, 156  111.  461,  to  illustrate  the  difference  of 
population  of  different  districts,  and  the  want 
of  equality  under  the  act  of  June  15,  1898. 
This  district  was  made  to  consist  of  Will 
county  alone,  with  a  population  24,876  less 
than  the  adjoining  twenty-ninth  district,  com- 
posed of  the  four  counties  of  Lee,  Dekalb, 
Kendall,  and  Grundy.  The  presumption  is 
that  it  was  for  the  purpose  of  a  better  adjust- 
ment of  rights  of  representation  that  Dupage 
county  was  added,  and  that  the  amendatory 
act  was  passed  with  a  view  to  make  the  legis- 
lative branch  of  the  government  more  nearly 
representative  of  the  people  in  their  sovereign 
capacity.  This,  however,  cannot  infiuence 
the  determination  of  the  case  if  there  was  a 
want  of  power  to  make  the  change,  for  it  has 
always  been  held,  as  it  was  in  People,  Wood- 
yatt, V.  Thompson,  156  Dl.  461,  that  the  court 
cannot  declare  a  statute  unconstitutional  and 
void  on  the  ground  of  unjust  differences  not 
prohibited  by  the  Constitution,  and  within  the 
legislative  discretion,  and  neither  can  the  court 
sustain  a  law  where  there  is  a  want  of  power 
to  enact  it,  merely  because  it  is  wise  in  policy 
or  just  in  its  provisions.  The  parties  have 
properly  raised  and  presented  the  question  of 
the  validity  of  the  act  of  1898,  and,  however 
grave  we  may  regard  the  responsibility,  we 
cannot  decline  the  duty  imposed  upon  us;  and. 
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if  tbe  act  is  found  to  be  in  conflict  with  the 
provisions  of  the  Constitution,  vee  cannot  hesi- 
tate to  so  declare. 

Tbe  Constitution  divides  the  powers  of  the 
government  into  three  distinct  departnaents, 
and  for  tbe  exercise  of  legislative  power 
creates  a  legislative  department,  to  be  elected 
by  the  people  in  senatorial  districts.  Tbe 
provision  authorizing  the  apportionment  of  the 
state  into  such  senatorial  districts  is  g  6  of 
article  4,  which-  provides  as  follows:  "The 
general  assembly  shall  apportion  the  stat€  every 
ten  years,  beginning  with  tbe  year  1871,  by 
dividing  the  population  of  the  state,  as  ascer- 
tained by  tbe  Federal  census,  by  the  number 
51,  and  the  quotient  shall  be  the  ratio  of  repre- 
sentation in  the  senate.  The  state  shall  be  di- 
vided into  fifty-one  senatorial  districts,"  etc. 
Acting  under  the  provisions  of  said  section, 
the  legislature,  by  tbe  act  of  June  15. 1808, 
divided  the  state,  according  to  tbe  last  Federal 
census,  into  fifty- one  senatorial  districts,  and  by 
that  act  the  county  of  Will  was  made  tbe 
twenty-fifth  district.  The  act  of  January  11, 
1898,  was  in  form  an  amendment,  which  re- 
modeled and  changed  forty-three  of  these 
senatorial  districts,  and  in  the  case  of  the 
twenty-fifth  district  added  to  Will  county  the 
county  of  Dupage.  Section  1  of  the  same 
article  of  tbe  Constitution  is  as  follows:  '*The 
legislative  power  shall  be  vested  in  a  general 
assembly  which  shall  consist  of  a  senate  and 
house  of  representatives,  both  to  be  elected  by 
tbe  people,"  and  there  are  further  provisions 
of  the  Constitution  that  three  representatives 
and  one  senator  shall  be  elected  in  each  dis- 
trict, and  they  constitute  tbe  two  houses. 

The  passage  of  an  apportionment  act  is  the 
exercise  of  a  legislative  power  (State,  Morrii^ 
V.  Wrightson,  56  N.  J.  L.  126. 22  L.  R.  A.  548; 
8tai€f  Atty.  Oen.  v.  Cunningham,  81  Wis. 
440.  15  L.  R.  A.  561),  and,  if  there  were  no 
other  provisions  relating  to  apportionment 
than  the  general  legislative  authority  conferred 
by  §  1,  the  legislature  mi^bt  apportion  the 
state  at  its  pleasure,  at  any  time.  There  is  no 
express  denial  in  the  Constitution  of  the  right 
to  exercise  this  power  whenever  tbe  legislature 
may  see  fit,  and  it  is  therefore  areued  for  the 
defendant  that  it  may  be  exercised  at  any  time, 
and  that  the  legislature  may  make  an  appor- 
tionment whenever  thev  cboose.  This  does 
not  follow,  however,  and  it  is  not  essential,  in 
order  that  the  Constitution  may  operate  as  a 
prohibition,  that  it  shall  contain  a  specific  pro- 
vision that  apportionments  shall  not  be  made 
otherwise  than  according  to  its  provisions. 
The  general  principles  governing  the  construc- 
tion of  Constitutions  are  the  same  as  those  that 
apply  to  statutes.  Potter's  Dwarr.  Stat.  664; 
6  Am.  &  Eng.  £nc.  Law.  2d  ed.  p.  021.  The 
use  of  negative  words  would  be  conclusive  of 
an  intent  to  impose  a  limitation,  and  they  are 
used  in  some  instances  in  the  Constitution,  but 
their  absence  is  not  conclusive  of  the  opposite. 
Where  there  are  provisions  inserted  by  the  peo- 
ple as  to  the  time  when  a  power  shall  be  ex- 
ercised, there  is  at  least  a  strong  presump- 
tion that  they  design  it  should  be  exercised 
at  that  time,  and  in  the  designated  mode 
only;  and  such  provisions  must  be  re- 
garaed  as  limitations  upon  the  power.  Cooley, 
Const.  Lim.  6th  ed.  p.  04.  If  legislative  power 
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is  given  in  general  terms,  and  is  not  regulated. 
it  may  be  exercised  in  any  naanner  choeen  by 
the  legislature;  but  where  the  ConBtitutioo 
fixes  the  time  and  mode  of  exercisiog  a  partic- 
ular power  it  contains  a  necessary  implicatioo 
against  anything  contrary  to  it.  and  by  setting 
a  particular  time  for  its  exercise  it  also  sets  a 
boundary  to  the  legislative  power.  If  a  power 
is  given,  and  the  mode  of  its  exercise  is  pre- 
scribed, all  other  modes  are  excluded.  Sedgw. 
Stat.  &  Const  Law,  81.  The  legislatare  must 
keep  within  tbe  legislative  powers  granted  to 
it,  and  observe  the  directions  of  the  ConsUtu- 
tion.  Sutherland,  Stat.  Constr.  §  26.  This 
doctrine  was  applied  in  State,  Morris,  v. 
Wrightson,  56  N.  J.  L.  126,  22  L.  R.  A.  548, 
where  an  apportionment  of  assembly  districts 
in  New  Jersey  was  in  question,  and  it  was 
said:  "In  the  construction  of  statutes  it  is  a 
cardinal  rule,  which  applies  as  well  to  oonsti 
tutional  provisions,  that  when  tbe  law  is  in 
the  affirmative  that  a  thing  shall  be  done  by 
certain  persons  or  in  a  certain  manner,  this  af- 
firmative matter  contains  a  negative  that  it 
shall  not  be  done  by  other  persons  or  in  anoiher 
manner,  upon  the  maxim,  Elxpressio  uniuM  ett 
exeltmo  alterius." 

In  Page  v.  AUen,  58  Pa.  888,  98  Am.  Dec 
272,  which  involved  the  constitutionality  of  the 
registry  law  of  that  state,  it  was  held  that  the  in 
hibitioDS  of  the  Constitution  as  to  legislation 
are  to  be  regarded  as  well  when  they  arise  by 
implication  as  by  expression,  and  that  the  ex- 
pression of  one  thing  in  the  Constitution  is  the 
exclusion  of  things  not  expressed.  It  is  here 
admitted,  as  it  necessarily  must  be,  that  the 
provisions  for  apportionment  are  all  exclusive 
except  tbe  particular  one  as  to  time.  It  is  not 
denied  that  the  basis  for  apportionment  musi 
be  tbe  population  of  the  state  as  ascertained  by 
the  last  Federal  census,  that  the  population 
can  only  be  divided  by  the  number  51 »  and 
that  the  quotient  must  be  the  ratio  of  repre- 
sentation in  the  senate.  The  only  claim  is  that 
the  provision  as  to  time  is  not  exclusl^e^  and 
we  cannot  see  any  substantial  ground  for  es- 
tablishing a  different  rule  resp^:;tiDirthe  time 
than  the  mode  of  doing  the  act.  In  Wisconsin 
the  Constitution  provided  for  an  apportion- 
ment and  organization  of  assembly  districts 
once  in  five  years,  but  contained  no  expre^ 
prohibition  against  their  alteration  between 
the  periods  fixed  for  apportionment,  and  io 
Slauson  v.  Racine,  18  Wis.  898,  it  was  said 
that,  whatever  limitation  existed  upon  tbe 
power  of  the  legislature  in  that  respect  was  to 
be  derived  from  the  general  scope  and  object 
of  the  provisions  of  Uie  Constitution  conoera- 
ing  the  apportionment  of  senators  and  repre^ 
sentatives,  but  that  it  might  well  be  said  tliat 
this  furnished  such  limitation,  and  it  was  hdd 
that  the  provision  implied  that  apportionments 
should  not  be  made  at  any  other  time  than 
that  fixed  by  the  Constitution.  The  Consti- 
tution of  Indiana  fixes  the  time  once  in  six 
years  when  an  enumerationof  the  voters  of  the 
state  shall  be  taken,  and  an  apportionment 
shall  be  made  by  law.  In  Denneff  v.  StaU, 
Baeler.  144  Ind.  508.  81  L.  R  A.  726,  an  ap- 
portionment act  passed  In  1896  was  in  question, 
and  the  main  dispute  was  whether,  under  the 
Constitution,  any  apportionment  act  could  be 
passed  at  that  time.    It  was  insisted,  in  sup- 
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port  of  the  act,  that  the  Onstitution  committed 
to  the  legislative  department,  by  a  general 
grant  of  legislative  power,  the  authority  to 
make  apportionments,  and  that  the  provision 
requiring  the  enactment  of  an  apportionment 
law  at  5ie  beginning  of  each  period  of  six 
years  was  not  intended  as  a  prohibition  upon 
the  legislature  from  making  other  apportion- 
ments whenever  that  body  might  thmk  best. 
This  question  was  determined  against  the  claim 
made,  and  it  was  held  that  if  there  were  no 
particular  provisions  in  regard  to  the  subject 
of  legislative  apportionment,  the  legislature 
might,  under  the  full  and  unrestricted  vesting 
of  fegislative  power,  enact  apportionment  laws 
at  their  pleasure,  but  that  the  fixing  bv  the 
Constitution  of  a  time  and  mode  for  the  doing 
of  such  act  was,  by  necessary  implication,  a 
forbidding  of  any  other  time  or  mode,  and  a 
prohibition  of  the  exercise  of  the  power  in  any 
other  way. 

The  eminent  counsel  who  have  argued  this 
case  for  the  defendant  with  great  learning  and 
ability  have  failed  to  find  any  decisions  con- 
trary to  the  foregoing,  or  any  authorities  con- 
flicting with  those  given,  but  insist  that  there 
is  a  difference  between  the  Constitutions  of 
Indiana  and  this  state,  which  makes  the  de- 
cision in  Denney  v.  State,  Bailer,  144  Ind.  503, 
31  L.  R.  A.  726.  inapplicable  here.  The  dis- 
tinction attempted  to  be  shown  we  are  com- 
pelled to  regard  as  unsubstantial,  and  cannot 
consider  it  a  ground  of  difference  that  the 
enumeration  which  was  made  the  basis  of  the 
apportionment  in  Indiana  is  taken  by  the  state 
once  in  six  years,  while  the  census  which  Is 
made  a  like  basis  in  this  state  is  taken  by  the 
United  States,  and  once  in  ten  years.  The 
Federal  Constitution,  which  was  adopted  in 
1787,  provides  in  §  2  of  article  1  for  an  enu- 
meration within  three  years  after  the  first  meet- 
ing of  Congress;  and  within  every  subsequent 
term  of  ten  years,  as  a  basis  for  the  apportion- 
ment of  representatives  and  direct  taxes.  Un- 
der that  Constitution  a  census  has  been  taken 
in  every  period  of  ten  years,  commencing  with 
1790,  and  under  it  there  will  be,  at  every  period 
of  ten  years  provided  for  by  the  Constitution 
of  this  state,  a  census  taken  as  a  basis  for  di- 
vision of  the  state  into  senatorial  districts. 

The  decisions  are  also  criticised  by  counsel 
for  defendant  under  the  rule  that  what  is  ex- 
pressed is  exclusive  only  where  it  is  creative, 
and  that  the  maxim  applies  only  to  a  provision 
which  grants  originally  a  power,  but  does  not 
limit  or  destroy  a  pre-existing  right.  It  is  con- 
tended that  the  power  to  apportion  does  not 
originate  with  the  provision  of  the  Constitu- 
tion, but  is  a  preexisting  right  independent  of 
the  provision,  and  that,  therefore,  the  rule  is 
not  to  be  applied.  To  this  we  cannot  assent. 
The  legislature  is  the  creature  of  the  Constitu- 
tion, and  the  provisions  in  respect  to  the  two 
bouses,  the  division  of  the  state  into  senatorial 
districts  by  a  particular  plan,  and  the  member- 
ship of  each  of  the  houses,  are  creative  in  tbeir 
nature.  They  relate  to  the  framework— the 
membership  and  the  organization— of  the  legis- 
lative department  of  the  government  created 
by  the  Constitution  for  the  exercise  of  legisla- 
tive powers.  They  prescribe  the  manner  in 
which  districts  shall  be  created,  that  a  senator 
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and  three  representatives  shall  be  elected  in 
each  district,  and  provide  for  the  constitution 
and  organization  of  the  department  which  shall 
exercise  legislative  power.  The  conditions  for 
the  exercise  of  this  power  of  apportionment 
are  particularly  prescribed,  and  we  think  that 
those  acting  under  it  cannot  vary  the  con- 
ditions. Endlich,  Interpretation  of  Statutes, 
^  538.  Another  rule  is  that,  where  there  is  a 
general  provisipn  which  would  include  a  par- 
ticular subject,  and  there  is  a  special  provision 
relating  to  that  subject,  the  special  provision 
controls,  and  the  particular  subject  is  not  gov- 
erned by  the  general  provision.  In  this  rule 
we  found,  as  we  conceived,  a  substantial 
ground  for  holding  the  judicial  apportionment 
act  of  1897  in  force  from  its  passage,  and  not 
included  in  the  general  provision  as  to  when 
laws  shall  take  effect  Teople,  Herdman,  v. 
Rose,  166  III.  422.  Here  there  is  a  general  dele- 
gation of  legislative  power,  with  subsequent 
provisions  giving  specific  and  precise  directions 
to  make  the  apportionment  at  a  particular  time 
and  in  a  designated  way,  and  these,  we  think, 
manifest  an  intention  to  impose  a  negative 
upon  the  exercise  of  the  power  at  any  other 
time. 

We  have  already  said  that,  if  there  were  no 
further  provision  than  the  general  grant  of 
legislative  power,  the  legislature  might  appor- 
tion the  state  at  its  will;  and  this  was  the  situa- 
tion under  the  Constitution  of  1818,  which 
contained  no  restriction  except  the  single  one 
in  g  8  of  the  schedule  to  that  instrument,  fix- 
ing the  apportionment  until  the  first  enumera- 
tion directed  to  be  taken  in  1820  and  every  five 
years  thereafter.  The  apportionment  after 
the  first  census  was  not  made  to  depend  upon 
any  subsequent  enumeration  or  event,  and 
after  the  first  enumeration  the  legislature  not 
only  apportioned  the  state  every  five  years,  but 
made  changes  during  intervals.  A  change  in 
the  practice  commenced  with  the  adoption  of 
the  Constitution  in  force  April  1, 1848.  In  that 
Constitution  was  first  introduced  a  provision 
for  reapportionment  at  particular  times,  ac- 
cording to  the  number  of  white  inhabitants 
at  the  first  regular  session  after  returns  were 
made.  Under  that  Constitution  the  legisla- 
ture made  its  first  reapportionment  in  1854, 
based  on  the  census  of  1850.  This  apportion- 
ment continued  in  force  until  the  Federal  cen- 
sus was  taken  in  1860,  and  then  a  new  appor- 
tionment was  made  in  1861.  The  present 
Constitution  was  adopted  in  1870,  containing  a 
similar  provision  now  under  consideration. 
After  that  time  the  legislature  apportioned  the 
state  in  the  years  1872,  1882,  and  1893.  From 
the  time  of  the  adoption  of  the  Constitution  of 
1848  for  a  period  of  fifty  years,  up  to  the  act 
of  January  11,  1898,  apportionments  were 
made  at  the  intervals  stated,  based  upon  the 
census  taken  by  the  United  States,  and  there 
was  no  change  made  between  such  periods. 
This  practical  construction  of  the  Constitution 
reinforces  the  conclusion  at  which  we  have  ar- 
rived. Such  a  legislative  interpretation,  long 
established  and  acquiesced  in,  is  regarded  as  of 
great  force  in  determining  the  true  construc- 
tion, and  raises  a  strong  presumption  that  it  is 
correct.  Sedgw.  Stat.  &  Const.  Law,  412; 
Bruce  v.  Schuyler,  9  111.  221,  46  Am.  Dec.  447; 
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Mathews  v.  Shores,  24  111.  27;  PeopU,  Dun- 
ham V.  Morgan,  90  111.  558;  Cooley,  Const. 
Lim.  6th  ed.  p.  82. 

AtteDtioD  has  been  called  by  counsel  to  the 
fact  that  the  legislature  of  1803  passed  an  ap- 
portionment act  which  was  approved  May  16, 
1898,  and  also  passed  the  subsequent  act  of 
June  15,  1893,  repealing  the  same  and  appor- 
tioning the  state.  This  act  of  May  16,  1893,  is 
conceded  to  have  been  an  unconstitutional  and 
void  act,  which  never  becanoe  a  law  for  the 
reason  that  it  omitted  the  town  of  Riverside,  a 
populous  town  in  Cook  county,  which  was  not 
included  in  any  of  the  senatorial  districts,  and 
was  deprived  of  representation.  The  validity 
of  the  act  of  June  15, 1893,  was  therefore  not 
affected  by  it,  since  the  power  to  apportion  the 
state  was  not  thereby  exercised.  The  validity 
of  the  act  of  June  15  passed  beyond  the  field 
of  controversy  by  the  decision  in  People,  Wood- 
yatt,  V.  Thompson,  155  111.  451,  and  is  now 
conceded.  The  act  of  May  16.  1893,  has  no 
force  as  affecting  the  question  of  construction 
by  the  legislative  body  of  the  legislative  power, 
because  it  was  incomplete  and  void.  Its  pas- 
sage and  repeal  do  not  in  any  manner  weaken 
the  force  of  the  construction  of  the  Constitu- 
tion given  by  the  legislature  and  acquiesced  in 
for  a  period  of  about  fifty  years. 

It  is  also  argued  that  a  fair  construction  of 
the  provision  in  question  is  that  it  was  to  se- 
cure to  the  people  a  reapportionment  at  least 
once  in  (en  years,  rather  than  to  fix  the  lime 
for  the  exercise  of  the  power  or  to  operate  as 
an  exclusion  of  apportionments  at  other  times. 
The  same  argument  was  insisted  upon  in 
Denney  v.  State,  Easier,  144  Ind.  503,  81  L.  R. 
A.  726,  but  did  not  prevail,  and  it  was  held 
that  the  apportionment  could  only  be  made 
after  the  taking  of  an  enumeration,  and  that, 
when  a  valid  apportionment  was  once  made,  it 
must  stand  until  after  the  making  of  the  next 
enumeration.  If  the  purpose  had  been  as  con 
tended,  it  is  probable  that  the  Constitution 
would  have  expressed  that  intent,  which  is 
lacking.  Furthermore,  it  does  not  seem,  from 
the  history  of  legislative  apportionments  prior 
to  the  adoption  of  the  provision,  that  there  was 
any  occasion  to  provide  for  securing  apportion- 
ments as  often  as  such  periods,  or  that  a  neg- 
lect to  apportion  was  regarded  as  an  evil  to  be 
provided  against.  The  legislatures  during  the 
thirty  years  under  the  Constitution  of  1818  had 
been  in  the  habit  of  making  frequent  appor- 
tionments. The  courts  may  always  look  to 
ascertain  the  evil  intended  to  be  remedied,  but 
this  provision  could  not  have  been  aimed  at  an 
evil  which  did  not  exist,  and  it  would  rather 
seem  that  the  object  was  to  establish  definite 
periods  for  reapportionments.  When  the 
legislature  of  1893  made  the  apportionment  of 
that  year,  the  conditions  existed  which  author- 
ized the  exercise  of  the  power,  and  the  legisla- 
tive discretion  was  exercised  based  upon  the 
Federal  census  of  1890, — a  division  of  the  pop 
ulation  by  51,  and  the  resulting  quotient  as  the 
ratio  of  representation.  That  power  and  dis- 
cretion, when  fully  exercised,  were  exhausted, 
and  the  power  will  not  again  arise  until  the 
conditions  provided  for  in  the  Constitution 
shall  again  exist.  The  power  and  discretion 
are  to  be  exercised  at  stated  intervals,  aud  in 
certain  modes,  and  that  legislature,  upon  a 
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consideration  of  the  factB,  exercised  the  power 
and  the  discretion.  A  subsequent  reappor- 
tionment, based  upon  the  same  census,  the 
same  division,  and  the  same  quotient,  which  it 
is  admitted  must  be  used,  would  be  nothing 
but  reversing  the  judgment  and  diacretioD  of 
that  legislature,  exercised  upon  the  aame  facts 
at  the  time  expressly  authorized  by  the  Con- 
stitution; and  we  cannot  think  that  it  was  in 
the  contemplation  of  those  who  adopted  the 
Constitution  that  succeeding  legislatures  should 
set  aside  the  action  of  the  first  by  changing  and 
remodeling  districts,  where  no  new  condition 
contemplated  by  the  Constitution  exists.  The 
power  to  make  apportionments  has  not  alwayi 
been  exercised  at  exact  periods  of  ten  yean. 
but  the  power  conferred  by  the  Conatitution  ig 
a  continuing  one  from  the'time  it  is  constito- 
tionally  devolved  upon  the  legislature  until  it 
is  performed.  People,  Woodyatt,  v.  Thompson, 
155  m.  451;  StaU,  AUy.  Gen,,  v.  Cunningham, 
81  Wis.  440,  15  L  R.  A.  661.  Twelve  slates, 
having  a  general  plan  of  apportionment  simi- 
lar to  our  own,  have,  by  their  Constitutions, 
forbidden  a  change  between  the  periods  fixed 
in  such  Constitutions.  These  prohibitions  are 
conclusive  of  that  which,  in  our  case,  must  be 
the  subject  of  construction,  and  which  hss 
been  practically  construed  by  the  legislature 
for  a  long  period  of  time,  as  we  have  alreadr 
seen.  The  absence  of  such  an  express  probi- 
bition  in  our  Constitution  is  not,  as  befire 
stated,  at  all  conclusive  that  the  prohibition 
was  not  intended. 

Plausible  reasons  may  be  given  for  sustaining 
the  power,— and  especially  in  this  particular 
instance, — which  would  naturally  appeal  with 
force  to  those  who  believe  that  the  apportion- 
ment of  1898  was  prompted  by  some  other 
motive  than  the  public  good,  or  a  desire  to  se- 
cure to  the  people,  as  near  as  possible,  equaliij 
of  representation;  but  this  consideration  caa- 
not  have  force  as  against  the  provisions  of  the 
Constitution,  and  it  is  to  be  remeaibered  that 
the  same  rule  which  would  permit  a  correction 
of  inequality  would  also  permit  the  settiof 
aside  of  a  just  and  fair  apportionment  made  at 
the  time  fixed  by  the  Constitution,  and  tbe 
substitution  of  unjust  and  oppressive  cocdi- 
tions  within  the  latitude  allowed  by  the  Coc- 
stitution  to  the  legislature.  We  are  convinced 
that  the  construction  we  have  given  to  tbe 
Constitution  is  the  correct  one,  and  we  feel 
ourselves  under  the  necessity  of  declaring  the 
apportionment  act  of  1898  unconstitutional  iod 
invalid. 

A  peremptory  \crii  of  mandamus  is  mtar^fd 
according  to  the  prayer  of  the  petition. 

Wilkin,  J.,  dissenting: 

In  the  limited  time  at  my  disposal,  I  eta 
only  state  in  a  general  way  why  I  think  the 
foregoing  opinion  and  conclusion  unsound. 
The  proposition,  *'The  provision  authorizhig 
the  apportionment,  of  the  state  into  such  sena- 
torial districts  is  §  6  of  article  4,"  is  in  my 
opinion  a  misconception,  and  forms  the  basis 
of  the  wrong  conclusion  reached.  That  sec- 
tion does  not  empower  the  general  assembly  to 
make  apportionment  laws,  nor  does  its  lan- 
guage purport  to  do  so.  It  only  declares  how 
the  power  already  existing  in  the  legislature 
shall  be  exercised.    Nor  can  I  see  how  tbe  fact 
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that  the  lefcislatiye  body  of  the  state  is  pro- 
Tided  for  in  the  ConstitutioD — '*i8  the  creature 
of  the  CoDStitutioD"-r-iD  any  way  gives  support 
to  the  assertion  that  g  6  is  creative  of  the  pnower 
in  that  body  to  apportion  the  state.  It  is  ad- 
mitted that  the  i)ower  to  pass  such  laws  is  a 
legislative  power.  It  is  inherent  in  the  genera] 
assembly,  and  can  be  exercised  by  it  at  such 
tiroes  and  in  such  manner  as  it  may  deem  wise 
and  proper,  except  in  so  far  as  it  is  limited  by 
the  Constitution.  It  has  often  been  said  by 
this  court:  **No  proposition  is  better  settled 
than  that  a  state  Constitution  is  a  limitation 
upon  the  power  of  the  legislature,  and  that  the 
legislature  possesses  every  power  not  delegated 
to  some  other  department  or  expressly  denied 
to  it  by  the  Constitution."  The  rule  is  no- 
where more  clearly  stated  than  by  Judge 
Cooley  in  his  work  on  Constitutional  Limita- 
tions, quoted  with  approval  in  People,  Wood- 
yatt,  V.  Thompson,  155  111.  451,  as  follows: 
**  Whatever  the  people  might  do  the  courts 
cannot  prevent  their  representatives  from  doing 
unless  the  people  have  positively  and  expressly 
forbidden  it.  Such  restrictions  and  limitations 
ought  to  be  clear  and  explicit.  Where  the 
power  which  is  exercised  is  legislative  in  its 
character,  the  courts  can  enforce  only  those 
limitations  which  the  Constitution  imposes,  and 
not  those  implied  restrictions  which,  resting  in 
theory  only,  the  people  have  been  satisfied  to 
leave  to  the  judgment,  patriotism,  and  sense  of 
justice  of  their  representatives."  The  question 
here,  is.  Does  the  language  'Hhe  general  as- 
-sembly  shall  apportion  tne  state  every  ten 
years,  beginning  with  the  year  1871,  by  divid- 
ing the  population,"  etc.,  prohibit  the  passage 
of  such  statutes  oftener  than  once  in  each 
period  of  ten  years?  The  language  as  to  when 
an  apportionment  shall  be  made,  it  will  be  seen 
is  very  general  and  indefinite,  and  does  not 
warrant  the  assumption  throughout  the  ma- 
jority opinion  that  it  fixes  the  time  when  it 
shall  be  done.  It  does  not  require  the  first  ap- 
portionment to  be  made  in  the  year  1871.  or  at 
the  first  session  after  the  Federal  census  of 
1870,  and  every  ten  years  thereafter;  and  in  this 
respect  is  peculiar.  It  is  unlike  our  Constitu- 
tion of  1848,  or  that  of  the  states  of  Indiana 
and  Wisconsin,  referred  to  in  the  cases  cited 
from  those  states.  They  expressly  provide  for 
apportionments  at  fixed  intervals,  but  no  such 
requirement  is  found  in  our  present  Constitu- 
tioD. It  does  no  more  than  fix  decennial 
periods,  beginniog  with  the  year  1871,  and  re- 
quire an  apportionment  to  be  made  within 
each  of  those  periods.  Any  session  of  the 
legislature  during  the  period  can  lawfully 
divide  the  state  into  senatorial  districts,  if  ft 
has  not  been  done  at  a  prior  session  in  the 
period, — and  this,  not  because  it  was  the  duty 
of  a  prior  session  to  do  so,  and  the  duty  a  con- 
tinuing one,  but  because  the  duty  devolves 
upon  one  session  as  much  as  another.  It  could 
not  be  claimed  that  the  act  in  question  is  un- 
constitutional because  passed  io  the  year  1898. 
The  contention  must  be  that  power  is  only 
given  to  make  one  apportionment  in  the  period, 
beginning  with  the  year  1891,  and  ending  with 
the  year  1901;  and  that  the  legislature  of  1898. 
by  the  passage  of  the  act  at  that  session,  had 
exhausted  that  power.  Is  it  true  that  the  au- 
thority of  the  general  assembly  is  by  this 
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indefinite  language  limited  to  the  passage  of  a 
single  act  during  each  ten  years?  That  there 
is  no  express  language  to  that  effect  is  admitted 
But  the  theory  of  the  foregoing  opinion  is  that 
the  prohibition  arises  by  necessary  implication. 
I  do  not  so  understand  the  language.  The  power 
to  apportion  the  state  every  ten  years  is  not,  in 
my  opinion,  so  incompatible  or  inconsistent 
with  the  right  to  do  so  oftener  as  to  amount  to 
an  implied  prohibition.  The  assertion  that 
there  is  no  substantial  ground  for  establishing 
a  different  rule  respecting  the  time  when  ap- 
portionments may  be  made  than  that  which 
applies  to  the  mode  of  doing  the  act,  is  cer- 
tainly unwarranted.  It  is  conceded  by  the 
respondent  that  an  apportionment  must  be 
made  every  ten  years;  but  the  insistence  is  that 
consistently  with  that  duty,  it  may  be  done 
oftener,  and  this  raises  the  question  of  con- 
struction. It  is  impossible,  however, 
that  a  mode  other  than  that  prescribed, 
can  be  followed  consistently  with  the 
provision  in  question:  that  is,  the  popu- 
lation must  be  divided  by  51,  the  quotient  to 
be  the  ratio  of  representation.  Certainly  the 
ratio  caiy[)ot  t)e  obtained  consistently  with 
that  express  requirement  by  using  any  other 
number  as  a  divisor,  and  hence  there  is  no 
room  whatever  for  construction  in  that  regard. 
And  so  as  to  the  other  requirements  in  the 
mode  prescribed.  The  holding  here  is  that, 
because  the  Constitution  says  the  general  as- 
sembly shall  apportion  the  state  every  ten 
years,  it  cannot  do  so  more  than  once  in  any 
period  of  ten  years,  no  matter  what  may  be  the 
emersency  therefor.  It  seems  to  me  no  such 
conclusion  can  be  reasonably  drawn,  much 
less  arise  by  necessary  implication.  It  is  the 
duty  of  courts  to  so  construe  constitutional 
provisions  and  acts  of  the  legislature  as  to  har- 
monize the  two,  and  sustain  the  law,  if  it  is 
possible  to  do  so.  The  rule  is:  "Language  re- 
stricting the  legislative  power  of  the  general 
assembly  must  be  construed  strictly  {People, 
Burgess,  v.  WiUon,  15  111.  892),  and.  unless  it 
shall  then  clearly  appear  that  the  legislation  in 
question  is  within  the  terms  of  the  restriction, 
it  must  be  sustained.  If  it  be  doubtful  only, 
whether  it  is  or  not,  the  doubt  must  go  in 
favor  of  the  validitv  of  the  action  of  the  gen- 
eral assembly."  Wilson  v.  Sanitary  District, 
133  HI.  459.  "If  doubt  exists  as  to  the  consti- 
tutionality of  the  statute,  the  benefit  of  the 
doubt  is  to  be  given  to  the  law.  The  doubt 
upon  which  the  court  is  to  act  may  arise  either 
from  an  endeavor  to  arrive  at  a  true  interpre- 
tation of  the  Constitution,  or  from  a  considera- 
tion of  the  law  after  the  meaning  of  the  Con- 
stitution has  been  judicially  determined."  23 
Am.  &  Eng.  Enc.  Law,  p.  351,  and  cases  cited 
in  note.  The  Constitution,  considered  as  a 
whole,  shows  that  its  framers  did  not  intend 
the  effect  riven  to  the  language  of  §  6  by  this 
decision.  If  the  purpose  had  been  to  prohibit 
apportionments  oftener  than  once  every  ten 
years  it  is  reasonable  to  suppose  that  language 
Would  have  been  used  clearly  expressing  that 
intention,  as  is  done  in  §  9  of  article  4,  fixing 
the  sessions  of  the  general  assembly  at  the 
time  named  "and  at  no  other  time;  and  in 
§  5  of  article  6,  providing  for  the  division  of 
the  state  into  districts  for  the  election  of  su- 
preme judges,  wherein  it  is  said:  "The  bound- 
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aries  of  the  districts  may  be  changed  at  the 
session  of  the  general  assembly  next  preceding 
the  election  for  judges  therein,  and  at  no  other 
time;"  and  again  in  §  18  of  the  same  article, 
authorizing  the  apportionment  of  the  state  into 
judicial  circuits,  the  language  being,  "New 
circuits  may  be  formed  and  the  boundaries  of 
circuits  changed  by  the  general  assembly,  at 
its  session  next  preceding  the  election  for  cir- 
cuit judges,  but  at  no  other  time."  It  is  also 
a  significant  fact  that  no  less  than  twelve  other 
states  of  the  Union  in  the  frame  of  their  Con- 
stitutions have  deemed  it  necessary,  by  the  use 
of  different  terms  of  expression,  to  provide 
that  apportionments  should  be  made  at  fixed 
periods,  and  at  no  other  time. 

There  is,  to  my  mind,  no  force  in  the  argu- 
ment attempted  to  be  drawn  from  what  is  said 
to  be  the  construction  placed  upon  the  Consti- 
tution by  the  legislature  in  making  apportion- 
ments of  the  state  every  ten  years,  and  not 
oftener.  In  dividing  the  state  into  senatorial 
districts  once  in  each  period  of  ten  years,  the 
legislature  did  so,  not  under  a  construction  of 
the  Constitution  thereby  placed  upon  it,  but 
by  simplV  following  its  plain  requirement. 
That  it  did  not  do  so  oft«ner  cannot  be  said  to 
amount  to  a  construction  by  it  that  no  power 
existed  to  do  so.  It  cannot  be  assumed  that  it 
refrained  from  exercising  the  power,  because 
it  understood  it  did  not  possess  it,  rather  than 
because  it  found  no  occasion  for  its  exercise. 
The  only  necessity  for  a  reapportionment  more 
than  once  in  a  decennial  period  which  is  here 
shown  arose  at  the  session  of  1898,  as  stated  in 
the  foregoing  majority  opinion,  and  that  legis- 
ture  did  not  hesitate  to  make  it.  The  attempt 
to  weaken  the  force  of  that  action,  as  indicat- 
ing the  construction  placed  upon  the  Constitu- 
tion by  the  legislature,  upon  the  ground  that 
the  first  act  was  unconstitutional,  is,  I  think, 
futile.  Without  reference  to  the  question  as 
to  the  power  of  the  legislature  to  pass  upon  the 
constitutionality  of  statutes  enacted  by  it,  it  is 
illogical  to  say  that  the  legislature  could  review 
its  own  acts  by  repealing  the  former  statute  at 
the  same  session,  or,  as  1  suppose  would  be  ad- 
mitted, at  the  next  session  of  the  legislature, 
on  the  ground  that  it  was  unconstitutional  be- 
cause some  small  part  of  the  territory  was  at- 
tached to  no  district,  but  would  have  no  power 
to  do  so  upon  a  discovery  that  the  apportion- 
ment was  grossly  unjust  to  the  people  of  one 
or  many  portions  of  the  state  by  reason  of  a 
disregard  of  the  requirement  that  the  districts 
shall  be  formed  of  compact  and  contiguous 
territory,  etc.,  and  as  nearly  as  practicable 
containmg  an  equal  number  of  inhabitants. 

No  good  purpose  will  be  served  by  a  review 
of  the  authorities  cited  in  the  majority  opinion. 
Unless  it  must  be  held  that  the  power  of  the 
general  assembly  to  apportion  the  state  is  de- 
rived  from  §  6,  supra,  of  the  Constitution,  or 
rather  unless  there  is  no  reasonable  ground  for 
holding  otherwise,  none  of  them,  properly  un- 
derstood, support  the  conclusion  announced. 
The  Wisconsin  case  does  not  decide  the  ques- 
tion here  involved,  nor  pretend  to  do  so.  And 
the  Indiana  decision  does  so  only  incidentally, 
the  question  not  being  of  controlling  impor- 
tance in  that  case.  But,  as  already  said,  the 
constitutional  provisions  of  these  states  and 
those  of  our  own  are  materially  different,  and 
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the  decisions  for  that  reason  should  not  be 
given  the  force  of  authority  here.  The  fact 
that  counsel  for  the  defendant  have  been  able 
to  cite  no  decisions  in  conflict  with  them  sleni- 
fles  nothing.  As  already  said,  the  language  of 
our  Constitution  is  peculiar,  and  so  far^as  I 
have  been  able  to  discover,  is  found  in  no  other 
state  Constitution.  It  is  before  this  court  for 
the  first  time  to  be  construed,  and  it  is  not 
strange  that  decided  cases  are  not  to  be  found 
bearing  on  the  Issues  here.  It  is  not  for  the 
defendant  to  show  that  the  act  in  question  is 
constitutional,  but  for  those  who  challenge  its 
validity  to  point  out  and  make  clear  its  inva- 
lidity. For  the  reason  already  stated,  that  the 
power  to  make  apportionments  is  inherent  in 
the  legislature,  and  not  created  by  the  Consti- 
tution, the  maxim,  Expresiio  unius  est  a- 
dusio  cUterivs^  is  not  properly  applicable  in 
the  construction  of  §  6.  It  is  a  rule  only  to  be 
applied  where  the  intention  of  the  lawmaker 
is  not  otherwise  manifest;  and,  as  said  by  Mr 
Sutherland,  in  his  work  on  Statutory  Con- 
struction, ^  825:  "Under  these  conditioDs  it 
leads  to  safe  and  satisfactory  conclasions;  bat 
otherwise  the  expression  of  one  or  more  things 
is  not  a  negation  or  exclusion  of  other  things:** 
and  he  adds,  "What  is  expressed  is  exclusive 
only  when  it  is  creative,  or  in  dero^^tion  of 
some  existing  law,  or  of  some  provisions  in  the 
particular  act."  In  my  opinion,  the  apportion- 
ment act  of  January  11, 1898,  entitled  "An  Act 
to  Amend  §g  1  and  2  of  an  Act  to  Apportioo 
the  State  of  Illinois  into  Senatorial  Districts/* 
and  to  repeal  certain  acts  therein  Daoaed,  ap- 
proved June  15,  1898,  is  a  valid  and  constitu- 
tional enactment,  and  that  the  writ  in  this  case 
should  be  denied. 


Bernard  P.  GAVIN,  Plff,  in  £rr,, 

V, 

Susanna  CURTIN. 

(in  lU.  640.) 

1.  Equity  may  take  JnrisdieCion  t» 
protect  an  unprodiietive  Ufe  estate 

and  remainder  of  great  value  which  is  liable  to 
be  lost  tbrougrh  inability  of  the  life  tenant  to  pay 
tbe  taxes. 

8*  Absence  of  precedent  is  not  a  sofflcieQt 
reason  for  denying  the  existence  of  equitable 
Jurisdiction. 

8.  Equity  wiU  take  JuriadicUon  in  aU 
cases  where  a  right  recognized  by  manicipai 
law  exists,  and  courts  of  law  do  not  provide  id 
adequate  remedy  for  the]  enforcement,  main- 
tenance, and  protection  of  that  right. 

4.  The  testator's  intention  tbat  real 
estate  should  not  be  alienated  wiU  no: 
prevent  a  court  of  equity  from  ordering  its  sale 
If  necessary,  to  preserve  the  benefit  of  it  to  cbe 
t)eDeflolary. 

6.  Land  left  to  a  life  tenant  and  re- 
mainderman may  be  sold  by  a  court  of 
equity  If  It  is  necessary  to  prevent  its  loss  through 
iDabillty  of  the  life  tenant  to  pay  the  taxes. 


Note,— On  the  question  of  the  power  of  courts 
to  cut  off  the  intereets  of  persons  not  in  arc  see  aiso 
Kent  V.  Church  of  St.  Michael  (N.  Y.)  18  L.  B.  A.  SO. 
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6*  Possible  aflerbom  ehlldren  will  be 
bound  by  a  decree  direotinir  its  sale  to  pre- 
serve the  interest  of  remaindermen  under  a 
devise  of  land  from  loss  for  nonpayment  of 
taxes  where  the  parties  in  beingr  and  before  the 
court  have  the  same  incentive  to  accomplish 
the  same  purpose  as  would  move  and  possess 
the  parties  not  in  ease  if  they  were  in  being. 

(February  14, 1896.) 

ERROR  to  the  Circuit  Court  for  Cook 
County  to  review  a  decree  in  favor  of 
complainant  in  a  proceeding  to  preserve  for  a 
life  tenant  and  remaindermen  property  devised 
to  them  in  the  form  of  real  estate  which  was 
about  to  be  lost  for  nonpayment  of  taxes. 
Afflrmed, 

The  facts  are  stated  in  the  opinion. 

JUr.  Edward  W.  Cnllen,  for  plaintiff  in 
error: 

Where  the  facts  alleged,  although  showing 
a  right,  do  not  bring  the  case  under  some  one 
or  other  of  the  well-recognized  heads  of 
chancery  jurisdiction,  the  maxim.  Equity  will 
not  suffer  a  right  to  be  without  a  remedy,  is 
not  sufficient  to  confer  jurisdiction. 

See  Bees  v.  Watertawn,  19  Wall.  121,  22  L. 
ed.  76;  Eeine  v.  Levee  Comrs.  19  Wall.  655, 
22  L.  ed.  228. 

No  person  having  an  interest  in  the  subject- 
matter  of  the  suit,  and  who  is  not  before  the 
court,  can  be  bound  by  the  decree. 

Story,  Eq.  PI.  §878.  91,  99,  144^-146. 

Jdr.  John  W*  Walah«  for  defendant  in 
error: 

In  every  case  in  which  there  is  a  right  recog- 
nized by  the  municipal  law.  and  there  is  no 
remedy  at  law,  equity  will  take  jurisdiction 
and  afford  whatever  relief  is  appropriate  un- 
der the  circumstances  of  the  case. 

Bispham,  Eq.  4tb  ed.  §  37;  Pom.  Eq.  Jur. 
2d  ed.  §§  423,  424;  Story.  Eg.  Jur.  12th  ed. 
§§  83, 25;  Mitford,  Ch.  PI.  by  Jeremy,  pp.  111. 
112:  Prof.  Park  in  Am.  Jurist,  pp.  227-285; 
Britton  v.  Supreme  Council  of  B.  A.  iQN.  J. 
Eq.  102;  Watson  v.  Sutheriand,  6  Wall.  74-80, 
18  L.  ed.  580-583;  Dodge  v.  CoU,  97  111.  858, 
37  Am.  Rep.  Ill;  Boren  v.  Smith,  47  111.  482. 

A  court  of  chancery  has  jurisdiction  to  sell 
real  estate  which,  under  the  limitations  in  the 
conveyance  to  those  who  own  it,  cannot  be 
alienated,  and  invest  the  proceeds  when  it  is 
necessary  to  protect  the  real  estate  from  loss 
to  those  who  are  interested  in  it. 

Curtiss  V.  Broken,  29  111.  201;  Voris  v.  Sloan, 
68  111.  688;  Dodge  v.  Cole,  97  111.  888,  87  Am. 
Rep.  Ill;  Bale  v.  Hale,  146  III.  227.  20  L.  R. 
A.  247;  Stein  V,  Stein,  79  Md.  464. 

The  decree  is  binding  on  the  unborn  issue 
of  defendant  in  error. 

Story,  Eq.  PI.  gg  76.  77;  Calvert,  Parties  to 
Suits  in  Equity,  pp.  12-51;  17  Am.  &  Eng.  Enc. 
Law,  p.  780:  Jdonarqite  v.  Monarque,  80  N. 
Y.  820;  Mead  v.  Mitchell,  17  N.  Y.  210,  72 
Am.  Dec.  455;  Brevoort  v.  Brevoort,  70  N.  Y. 
186;  Freeman  v.  Freeman,  9  Heisk.  801 ;  Chees- 
man  v.  Thorne,  1  Edw.  Ch.  629;  Finch  v. 
Finch,  2  Ves.  8r.  491;  WiUe  v.  Slade,  6  Ves. 
Jr.  498;  McCampbell  v.  Mason,  151  111.  500; 
BaU  V.  HaU,  146  111.  227,  20  L.  R.  A.  247; 
McArthur  v.  Scott,  113  U.  S.  840,  28  L.  ed. 
1015;  WiUis  v.  Henderson,  5  111.  18,  88  Am. 
Dec.  120;  Elmendorf^.  Taylor,  10  Wheat.  152- 
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166,  6  L.  ed.  289-294;  Faulkner  v.  Datis,  18 
Gratt.  684,  98  Am.  Dec.  698. 

A  court  of  chancery  has  jurisdiction  to  ap- 
point trustees,  and  create  a  trust,  when  it.is- 
the  most  convenient  means,  and  best  adapted 
to  work  out  the  equities  of  the  complainant 
and  preserve  the  interest  of  all  persons  inter- 
ested in  the  property. 

Blakley  v.  Marshall,  174  Pa.  425. 

^<>Srsrs»  J'>  delivered  the  opinion  of  the 
court: 

John  Gkvin  died  testate  on  the  25th  day  of 
April,  1892.  He  left  surviving  him  three  sons. 
Bernard  P.  Gavin  (the  plaintiff  in  error),  John 
F.  and  James  C.  Gavin,  and  a  daughter.  Sus- 
anna Curtin  (the  defendant  in  error),  wife  of 
William  D.  Curtin.  The  deceased,  at  the 
time  of  his  death,  owned  two  parcels  of  real 
estate  in  the  city  of  Chicago,  described  as- 
follows:  The  N.  W.  i  of^the  N.  W.  i  of  sec- 
tion 18.  township  88  N.,  range  14  E.  of  the 
third  principal  meridian  (except  the  east  424.87 
feet,  and  also  except  the  park  way  and  boule- 
vard), and  subloU  8  and  4  of  lot  4,  block  58, 
original  town  of  Chicago.  The  parcel  first 
above  described  contains  about  20  acres  of 
land,  and  is,  for  sake  of  convenience,  denomi- 
nated by  the  parties  in  the  briefs,  and  will  be 
hereioaiter  referred  to  by  us,  as  the  '*Fifty- 
Fifth  Street  Property."  The  other  parcel,  for 
the  like  reason,  is  referred  to  in  the  briefs  as- 
the  "Market  Street  Property,"  and  will  be  so 
called  by  us. 

The  will  of  the  deceased  is  as  follows: 

I,  John  Gavin,  of  the  city  of  Chicago,  in 
the  county  of  Cook,  and  state  of  IlliDois.  being 
of  sound  mind  and  memory,  do  make,  publish, 
and  declare  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  at  any 
time  made:  First.  I  direct  that  my  funeral 
expenses  and  just  debts  be  first  paid.  Second. 
I  give  and  bequeath  the  following  sums  to  the 
following  persons,  and  charge  my  real  estate 
with  the  payment  of  the  same,  f>iz.:  To  my 
friend  Eliza  Farrel.  five  hundred  dollars  ($500); 
to  my  friend  Patrick  Parrell,  five  hundred 
dollars  ($500);  to  the  directress  of  St.  Joseph's 
Academy,  conducted  by  the  Sisters  of  Charity, 
near  Emmettsburg,  Frederick  county.  Mary- 
land, one  thousand  dollars  ($1,000),  to  be  ex- 
pended or  invested  by  her  in  such  manner  as 
she  may  deem  for  the  best  interest  of  said 
academy;  to  the  president  of  St.  Mary's  Col- 
lege, situated  near  said  Emmettsburg,  five 
hundred  dollars  ($500).  to  be  expended  or  in- 
vested by  him  in  such  manner  as  be  may  deem 
for  the  best  interest  of  said  college.  Third. 
To  each  of  mv  sons,  John  F.  Gavin,  Bernard 
P.  Gavin,  and  James  C.  Gavin,  their  heirs  and 
assigns,  forever,  I  give,  devise,  and  bequeath 
one  fourth  of  all  the  rest,  residue,  and  remain- 
der of  m^  estate,  real,  personal,  and  mixed. 
The  remaining  one  fourth  thereof  I  give, 
devise,  and  bequeath  unto  my  daughter.  Sus- 
anna Curtin,  for  life,  with  remainder  in  fee  to 
the  children  of  said  Susanna  Curtin;  and  if 
any  child  of  said  Susanna  Curtin  shall  die  in 
her  lifetime  leaving  issue,  any  of  whom  shall 
be  living  at  the  time  of  her  death,  such  issue 
shall  take  equally  amongst  them  the  share 
which  their  respective   parents  would  have 
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taken  if  living  at  her  death;  and  in  case  said 
Susanna  Curtin  die  leaving  no  children  and 
no  descendants  of  any  deceased  child,  then 
said  one  fourth  shall  vest  in  my  sons,  John  F. 
Gavin,  Bernard  P.  Gavin,  and  James  C.  Gavin, 
in  fee.  Fourth.  All  the  rest,  residue,  and  re- 
mainder of  my  estate,  real  and  personal,  I 
devise  and  bequeath  to  my  three  sons,  John  F. 
Gavin.  Bernard  P.  Gavin,  and  James  C.  Gavin, 
in  fee.  Fifth.  1  hereby  appoint  James  Hoyne 
and  Thomas  J.  Walsh  executors  of  this  my 
last  will  and  testament.  In  witness  whereof  I 
have  hereunto  set  my  hand  this  26th  day  of 
March,  A.  d.  1891. 

John  Gavin.    [Seal.] 

The  defendant  in  error,  on  the  9th  day  of 
January,  1895,  filed  in  the  circuit  court  of 
Cook  county  a  bill  in  chancery,  to  which  she 
made  parties  defendant  her  said  three  brothers. 
The  bill  alleged  the  execution  of  the  will,  the 
dealh  of  the  said  John  Gavin,  and  that  he  died 
seised  of  the  title  to  the  real  estate  hereinbe- 
fore described,  and  left  no  other  kind  of  prop- 
erty of  any  kind  or  character;  that  the  com- 
plainant was  not  at  the  date  of  the  death  of 
her  said  father,  and  has  not  been  since,  and  is 
not  now,  possessed  of  any  properly  whatever, 
except  as  devisee  under  the  will ;  tbat  her  said 
brothers,  the  defendants  in  the  bill,  had  paid 
the  legacies  and  bequests  mentioned  in  the 
second  clause  of  the  will,  and  the  costs  of  ad- 
ministration, amounting  in  the  aggregate  to 
f4,000,  under  an  agreement  with  her  that  she 
would  reimburse  them  for  her  proportionate 
part  thereof;  that  prior  to  his  death  the  testa- 
tor, her  father,  executed  a  mortgage  upon  the 
Market  street  property  to  secure  an  indebted- 
ness due  from  him,  in  the  sum  of  $23,000, 
bearing  interest  at  the  rate  of  6  per  cent 
per  annum,  payable  annually,  and  that  the 
same  remains  unpaid;  that  the  said  Fifty- 
Fifth  street  property  is  vacant  acre  property, 
and  has  been  partitioned  by  decree  of  the 
superior  court  of  Cook  county,  and  a  part 
thereof,  consisting  of  5.151  acres,  set  off  in 
severalty  to  the  complainant;  that  it  produces 
not  to  exceed  $5  per  year  annual  income,  and 
that  the  annual  taxes  thereon  are  about  the 
sum  of  $250;  that  said  premises  are  not  sus- 
-ceptible  of  being  made  income  producing,  and 
will  be  exposed  to  danger  of  being  lost  to  the 
complainant  and  the  remaindermen  by  reason 
of  the  nonpayment  of  taxes,  and  will  be  sub- 
ject to  special  assessments  soon,  in  all  proba- 
bility, to  be  levied  for  various  improvements, 
for  the  purpose  of  paving  streets,  sidewalks, 
etc.,  which,  if  not  paid,  will  result  in  the  sale 
of  the  premises  and  the  loss  thereof  to  all  in- 
terested therein;  tbat  said  Market  street  prop- 
erty is  reasonably  worth  the  sum  of  $100,000; 
that  the  improvements  thereon  consist  of  an 
old-fashioned  four-story  building  of  little  value 
and  not  considered  in  the  said  valuation  of 
$100,000;  that  the  said  improvement  is  wholly 
inadequate  to  secure  a  fair  return  upon  the 
value  of  the  property,  and  that  the  largest  an- 
nual income  derived  from  this  property  has 
not,  since  the  death  of  the  said  testator,  exceeded 
the  sum  of  $2,500,  and  that  a  larger  income 
cannot  be  secured  or  that  income  maintained 
without  the  expenditure  of  considerable  sums 
of  money;  that  the  annual  taxes  thereon  are 
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about  the  sum  of  $700,  and  the  annual  in- 
terest charge  on  the  said  mortgage  |1,3S0. 
making  a  total  outlay  of  $2,020.  not  including 
insurance,  repairs,  and  other  incidental  carreat 
expenses,  so  that,  at  most,  the  income  of  com- 
plainant from  said  Market  street  property  does  . 
not  exceed  $150  per  annum,  and  that  io  fact  ' 
she  has  received  only  the  sum  of  $100  per  an- 
num since  the  death  of  her  said  father,  that 
the  income  from  the  two  parcels  of  propert? 
will  not  discharge  the  taxes  upon  the  Fifty 
Fifth  street  property  by  the  sum  of  $150  per 
annum,  and  in  their  present  condition  tbe  prop- 
erty imposes  an  annual  burden  of  that  amooot 
upon  the  complainant,  and  in  addition  she  is 
still  indebted  to  her  brothers  on  her  obligatioQ 
to  repay  to  them  her  proportionate  part  of  the 
amount  advanced  by  them  to  discharge  the 
legacies  provided  for  by  the  second  clause  of 
the  will;  tbat  complainant  intermarried  wiiL 
said  William  D.  Curtin  in  1888,  some  focr 
years  before  the  death  of  her  father,  and  has 
since  liv^  and  cohabited  with  her  said  hus- 
band, is  thirty  seven  years  of  age,  and  hii 
never  borne  a  child;  that  she  can  only  coovey 
a  life  estate,  which,  under  the  circumstsDces, 
would  not  benefit  but  only  impose  burdens oa 
the  buyer,  and  would  be  Valueless,  and  that, 
owing  to  the  fact  the  remainder  in  fee  is  ooo- 
tingent.  the  fee  cannot  be  conve;^ed;  tbat  she 
cannot,  and  in  justice  and  equity  ought  not, 
be  required  to  pay  the  taxes  and  assessmeots 
and  preserve  the  property  from  loss  by  sale  to 
pav  the  same,  and  that  unless  a  remedy  ia  prc- 
vided  by  the  courts  the  fee  must  inevitably  be 
lost  to  the  remaindermen.  The  prayer  of  the 
bill  is  that  a  trustee  be  appointed  and  vested 
with  the  title  in  fee  to  the  two  parcels  of  real 
estate,  to  hold  to  tbe  use  of  complainant  (de- 
fendant in  error)  during  her  lite,  and  to  her 
children  cif  any  be  born  to  her),  and  to  the  d^ 
scendants  of  any  deceased  child,  if  any  there 
be,  in  fee.  and,  in  default  of  issue  bom  to  her, 
to  her  said  brothers  in  fee,  and  that  said  inB- 
tee  be  invested  with  power  to  sell  said  prem- 
ises, and  invest  the  proceeds  for  tbe  benefit  of 
those  entitled,  etc. 

Tbe  defendants  to  the  bill  were  duly  Bum- 
raoned.but  did  not  appear,  and  were  defaalted. 
The  cause  was  referred  to  the  master  to  uke 
and  report  the  proof,  with  his  conclusioos  of 
fact.  The  evidence  was  taken  by  the  master, 
and,  together  with  his  conclusion  of  fact  there- 
on, reported  to  the  court.  The  master's  coa- 
elusions  fully  supported  the  allegations  of  the 
bill,  and  are  amply  and  abundantly  sustained 
by  the  proofs.  The  court  approved  the  report 
and  entered  a  decree  appointing  the  said  Joba 
F.  and  James  C.  Gavin  trustees,  and  invested 
them  with  the  title  in  fee  to  the  undivided  one- 
fourth  of  the  Market  street  property,  aod 
the  said  5.151  acres  of  the  Fifty-Fifth  street 
property,  to  hold  for  the  use  of  the  said  Susaa- 
na  Curtin  for  life,  remainder  to  her  child  or 
children  and  children  of  any  deceased  child  is 
fee,  and  in  case  she  should  die  without  cbildreo 
or  descendants  of  child  or  children,  remaifl- 
der  in  fee  to  the  said  John  F.,  Bernard  P  .  acd 
James  C.  Gavin,  in  fee.  The  decree  also  ia 
vested  the  trustees  with  power,  subject  to  the 
approval  of  tbe  court,  to  sell  and  dispose  of  the 
said  premises,  or  any  part  thereof,  or  to  ei- 
change  tbe  same  for  some  species  of  income- 
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bearing  property,  and  invest  the  proceeds  in 
«afe  securities  or  productive  real  estate,  and  to 
pay  the  annual  income  to  the  said  Susanna  Cur- 
tin,  after  first  paying  and  discharging  all  liens 
by  way  of  taxes,  assessments,  encumbrances, 
interest,  cost  of  insurance,  and  necessary  re- 
pairs, or  to  mortgage  the  premises,  if  neces- 
sary to  discharge  the  existing  mortgage  on  the 
Market  street  property.  The  decree  further 
provided  the  trustees  should  execute  a  bond, 
with  securities  to  be  approved  by  the  court,  in 
the  sum  of  $25,000,  conditioned  for  the  faith- 
ful performance  of  the  trust,  and  that  the  trus- 
tees should,  from  time  to  time,  report  to  the 
•court.  This  is  a  writ  of  error  to  bring  the 
proceedings  into  review  in  this  court. 

Two  questions  are  presented  by  this  record. 
The  first  is  whether  it  is  within  the  jurisdic- 
tion and  power  of  a  court  of  equity  to  grant 
the  relief  asked  by  the  bill  and  awarded  by 
the  decree;  and  the  other  is.  Does  the  decree 
bind  children  who  may  hereafter  be  bom  to 
the  said  Susanna  Curtin? 

The  record  discloses  the  defendant  in  error 
is  possessed  of  a  right,  recognized  by  the  gen- 
eral principles  of  municipal  law,  to  enjoy  dur- 
ing her  lifetime  an  estate  in  the  premises  in- 
volved in  the  proceeding,  and  that  her  chil- 
dren, if  any  are  born  to  her,  will  be  legally 
entitled  to  receive  and  possess  in  fee  the  re- 
mainder in  said  property,  and  that  the  circum- 
-stances  are  such  that  the  life  estate  and  the  re- 
mainder in  fee  will  be  destroyed  and  lost  to 
all  who  are  or  may  be  interested  therein  unless 
jurisdiction  to  provide  a  remedy  and  power 
to  avert  such  destruction  are  vested  in  some 
judicial  tribunal.  It  is  beyond  discussion  that 
courts  of  law  are  powerless  to  render  relief. 
It  remains  to  be  determined  whether  a  court 
of  equity  mav  assert  and  exercise  the  neces- 
sary jurisdiction  and  power.  If  not.  it  would 
seem  we  have  an  instance  of  the  existence  of 
a  legal  right  which  cannot  be  protected  and 
maintained  because  of  a  lack  of  an  appropriate 
tribunal  having  adequate  judicial  power  to 
render  the  necessary  relief.  We  think  our 
institutions  are  not  subject  to  this  reproach, 
but  that  our  court  in  equity  has  full  jurisdic- 
tion and  power  to  meet  the  emergency.  There 
are  certain  general  precepts  or  principles,  de- 
nominated maxims,  which  a  learned  author 
declares  **are  in  the  strictest  sense  the  prin- 
cipia"  the  beginnings  out  of  which  have  de- 
veloped the  entire  system  of  truth  known  as 
''equity  jurisprudence.'^  1  Pom.  Eq.  Jur. 
p.  890.  Another  author  of  equal  learning 
^ays:  "  There  are  in  equity  several  of  these 
maxims  in  which  the  general  principles  of 
chancery  jurisdiction  and  the  methods  by 
which  they  are  applied,  are  succinctly  ex- 
pressed. The  first  of  these  maxims  is  that 
•equity  will  not  suffer  a  right  to  be  without  a 
remedy.  The  principle  expressed  •  by  this 
maxim  is,  indeed,  the  foundation  of  equitable 
jurisdiction,  because,  as  we  have  seen,  that 
jurisdiction  had  its  rise  in  the  inability  of  the 
common-law  courts  to  meet  the  requirements 
of  justice."    Bispham,  Eq.  3d  ed.  p.  53. 

It  is  to  be  observed  that  the  rights,  to  pre- 
fect and  preserve  which  these  learned  authors 
declare  courts  of  equity  will  provide  a  remedy, 
are  not  mere  abstract  moral  rights,  but  rights 
recognized    by   the  existing  municipal  law. 
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The  right  possessed  by  the  defendant  in  error 
in  this  case  is  one  which  belongs  to  the  purview 
of  municipal  law,  and  comes  within  the  scope 
of  juridical  action,    but  the  power   of   the 
courts  of  law,  or  their  modes  of  procedure,  are 
inadequate  to  furnish  a  complete  remedy.     It 
may  be  that  an  instance  cannot  be  cited  where 
a  court  of  equity  has  been  called  up>on  to  take 
jurisdiction  and  render  relief  in  a  case  in  all 
Us  aspects  precisely  the  same  as  the  case  at 
bar,  but  that  does  not  furnish  a  sufficient  rea- 
son for  declaring  the  jurisdiction  does  not  exist. 
The  expressions  of  this  court  in  the  case  of 
Dodge  v.  Cole,  97  111.  388,  87  Am.  Rep.  Ill, 
are  here  in  point.     It  was  there  said  (p.  864,  87 
Am.  Rep.  122):  "  The  jurisdiction  of  a  court 
of  equity  does  not  depend  upon  the  mere  acci- 
dent whether  the  court  has,  in  some  previous 
case  or  at  some  distant  period  of  time,  granted 
relief  under  similar  circumstances,  but  rather, 
upon  the  necessities  of  mankind,  and  the  great 
principles  of  natural  justice,  which  are  recog- 
nized by  the  courts  as  a  part  of  the  law  of  the 
land,  and  which  are  applicable  alike  to  all  con- 
ditions of  society,  all  ages,  and  all  people.  .  .  . 
Where  it  is  clear  the  circumstances  of  the  case 
in  hand  require  an  application  of  those  princi- 
ples, the  fact  that  no  precedent  can  be  found 
in  which  relief  has  been  granted  under  a  simi- 
lar state  of  facts  is  no  reason  for  refusing  it" 
We  think  it  may  be  laid  down  as  an  unfailing 
rule  that  equity  will  take  jurisdiction  in  aU 
cases  where  a  right  recognized  by  municipal 
law  exists,  and  courts  of  law  do  not  provide 
an  adequate   remedy  for   the   enforcement, 
maintenance,    and  protection  of   that  right; 
hence  we  think  the  court  had  jurisdiction  to  . 
entertain  the  bill.     Was  it  lacking  in  power 
to  award  relief?    It  is  suggested  that  in  the 
case  at  bar  it  was  the  intention  of  the  testator, 
to  be  gathered  from  the  will,  that  the  real 
estate  here  involved  should  not  be  alienated, 
but  that  the  estate  should  be  preserved  intact, 
and  should  so  descend  and  vest  in  the  remain- 
derman, and  that  in  such  case  a  court  of  equity 
is  without  power  to  break  in  upon  the  will  and 
sell  the  land.     There  is  no  express  denial  of  the 
right  of  alienation  of  the  will,  but  it  is  manifest 
it  was  the  expectation  of  the  testator,  even  if 
he  had  not   formed  a  deliberate  intention  to 
that  effect,  that  the  property  should  be  pre- 
served intact,  and  so  descend  to  and  vest  in  the 
remainderman.     But  we  think  it  well  settled 
that  a  court  of  equity,  if  it  has  jurisdiction  in 
a  given  cause,  cannot  be  deemed  lacking  in 
power  to  order  the  sale  of  real  estate  which  is 
the  subject  of  a  trust  on  the  ground  alone  that 
the  limitations  of  the  instrument  creating  the 
trust  expressly  deny  the  power  of  alienation. 
It  is  true  the  exercise  of  that  power  can  only 
be  justified   by  some  exigency  which  makes 
the  action  of  the  court,  in  a  sense,  indispensa- 
ble to  the  preservation  of  the  interests  of  the 
parties  in  the  subject-matter  of  the  trust,  or, 
possibly,  in  case  of  some  other  necessity  of 
the  most  urgent  character.     The  jurisdiction 
and  power  of  a  court  of  chancery  in  this  re- 
spect were  the  subject  of  discussion  in  this 
court  in  Curtiss  v.  Brown,  29  111.  201;  Voris 
V.  8ioa7i,  ftS  III.  588,  and  Hale  v.  Hale,  146  lU. 
227,  20  L.  R  A.  247,and  the  conclusion  reached 
in  each  of  such  cases  is  in  harmony  with  the 
view  hereinbefore  expressed,  that  courts  in 
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8  finished.  The  paddle,  which  grows  hot 
while  in  use,  is  cooled  in  a  long  water  trough, 
known  as  the  ''hosh."  Ordinarily,  the  heater 
has  a  helper,  who  assists  him  in  taking  the 
paddle  out  of  the  ''bosh"  and  putting  it  into 
the  furnace.  Plaintiff  had  such  a  helper,  but, 
either  on  account  of  his  inexperience  or  a  dis- 
like of  the  plaintiff  towards  him,  or  for  some 
other  reason,  immaterial,  Mann,  on  the  day  in 
question,  attempted  to  perform  his  duties  with- 
out the  assistance  of  this  helper.  The  floor  in 
front  of  the  furnace  where  he  was  required  to 
work  was  made  of  cast-iron  plates  1  inch  in 
thickness  and  about  26  by  20  inches  in  size. 
These  plates,  when  first  put  down,  are  straight 
and  level,  but  in  a  short  time,  from  exposure 
to  the  great  heat  of  the  furnace  above,  and 
through  counter  exposure  to  dampness  of  the 


ground  beneath,  soon  become  warped,  so  thai 
they  are  higher  in  some  places  than  olbefs. 
Such  was  the  condition  of  the  iroD  floor  Id 
front  of  the  furnace  where  plaintiff  was  re- 
quired to  do  his  work,  and  also  aroaiid  the 
*'bosh"  or  troueh  where  the  paddle  was  cooled. 
These  higher  places,  from  more  frequent  con- 
tact of  those  using  the  floor,  beodine  Terr 
smooth,  as  the  evidence  shows,  "smooth  «$> 
glass."  The  floor  around  the  "boah"  wae 
more  particularly  subjected  to  the  exposure  of 
the  dampness  underneath  from  the  fact  that 
the  water  was  frequently  thrown  from  thk 
trough  upon  the  floor  as  the  paddle  W9s  palled 
out  of  the  '*bosh."  The  record  shows  the  floor 
at  that  place  was,  most  of  the  time,  wet  from 
this  cause.  The  plaintiff,  while  attemptiB;. 
without  the  assistance  of  his  helper,  to  pull  i& 


Bre^xiiiw  Co.  (1894)  57  Minn.  :i03:  Houx  v.  Blod- 
gctt  A:  l\  Lumber  Co.  (1«91>  ST  Ml.'b.  i»VA.  Hi  L. 
R.  L.  728. 

Those  who  are  curious  to  see  the  extent  to 
which  this  misuse  of  words  pervades  the  opin- 
ions of  the  courts  are  referred  to  an  article  by 
the  present  writer  In  the  American  Law  Re- 
view for  September,  1887. 

The  effect  thus  ascribed  to  a  promise  to  re- 
move a  specific  cause  of  danger  is  analogous  to 
that  ascribed  to  a  direct  order,  which,  under 
approprljte  circumstances,  operates  as  an  im- 
plied assurance  that  there  is  no  present  danger, 
and  relieves  the  servant  of  the  imputation  of 
contributory  negligence,  except  in  cases  in 
which  no  prudent  man  would  have  obeyed  the 
order.  See  Patterson  v.  Pittsburg  &  C.  R.  Co. 
(1874)  76  Pa.  389,  18  Am.  Rep.  412;  Chicago  & 
N.  W.  R.  Co.  V.  Bayfield  (1877)  37  Mich.  205; 
Keegan  v.  Kavanaugh  (1876)  62  Mo.  230;  Steph- 
ens V.  Hannibal  &  St.  J.  R.  Co.  (1888)  96  Mo. 
207. 

Not  infrequently  the  evidence  in  cases  of  this 
description  shows  that  the  servant  relied  both 
on  an  assurance  of  present  safety,  either  giveix 
In  specific  words  or  Implied  from  an  express 
command  to  perform  a  certain  piece  of  work, 
and  on  a  promise  to  remove  the  cause  of  dan- 
ger. Hawley  v.  Northern  C.  R.  Co.  (1880)  82 
N.  y.  370;  Flynn  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  (1883)  78  Mo.  195,  47  Am.  Rep.  99;  Send- 
zikowskl  V.  McCormick  Harvesting  Mach.  Co. 
(1895)  58  111.  App.  418. 

The  difference  between  an  assurance  relat- 
ing to  present  safety,  and  an  assurance  relat- 
ing to  future  safety,  Is,  however,  sometimes 
Important,  inasmuch  as  a  servant  may  be  le- 
gally Justified  in  relying  on  the  former  kind  of 
assurance  under  circumstances  which  would 
tend  to  charge  him  with  contributory  negli- 
gence if  he  engaged  in  certain  work  merely  on 
the  faith  of  the  fulfilment  of  the  latter  kind  of 
assurance.  Thus,  an  instruction  to  the  effect 
that  the  giving  of  an  express  promise  to  repair 
will  not  enable  the  servant  to  recover  where  the 
danger  of  using  the  appliance  is  so  great  that 
no  man  of  ordinary  prudence  would  continue  to 
use  it,  Is  rightly  refused  where  the  evidence  Is 
that  the  plaintiff  went  to  work  because  he  re 
lied,  not  on  a  promise  to  repair,  but  because 
he  was  told  that  the  appliance  had  been  re- 
paired since  he  last  used  it.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  McKee  (1887)  37  Kan.  592. 

IL  Oeneral  rule  stated. 

The  general  rule,  based  upon  the  above  con- 
siderations, has  been  thus  formally  enunciated 
In  words  following  very  closely  those  used  in  a 
recent  case:  A  servant  who  complains  to  the 
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master  of  the  employment  by  him  of  an  hAblt- 
ually  careless  and  neglectful  fellow  serrant 
may,  where  the  master  promises  that  tlie  dan- 
ger due  to  his  neglect  will  be  remedied,  con- 
tinue in  the  employment  a  reasonable  tiiae 
thereafter  in  expectation  that  it  will  be  so  rem- 
edied, without  assuming  the  risk  therefrom  or 
being  guilty  of  contributory  negligence,  nnleas 
the  danger  is  so  apparent,  imminent,  and  Imne- 
dlate  that  a  man  of  ordinary  prudence  would 
refuse  so  to  remain;  and  what  is  each  a  reason- 
able time  is  ordinarily  a  question  for  the  Jnry. 
Smith  V.  E.  W.  Backus  Lumber  Co.  (1896)  64 
Minn.  447. 

The  proviso  appended  to  this  statement  U 
merely  one  way  of  stating  the  principle  that 
the  giving  of  the  promise  is  not  a  circamstance 
which  entitles  the  servant  to  recover  as  a  mat- 
ter of  law. 

The  proviso  appended  to  the  statement  em- 
bodies one  feature  of  the  principle  which  pre- 
cludes the  servant  from  alleging  the  promise  to 
be  a  circumstance  which,  ipso  facto,  entitles 
him  to  recover,  as  a  matter  of  law.  This  prin- 
ciple appears  in  its  most  comprehensive  form 
In  the  following  passage:  "If  machinery  upon 
which  a  servant  is  employed  has  become  dan- 
gerous, and  the  servant  has  complained  of  it, 
and  has  been  promised  that  it  shall  be  repaired. 
but  is  injured  before  the  defect  is  remedied, 
and  while  he  is  reasonably  expecting  the  prom- 
ise to  be  performed,  the  promise  Is  a  circfua- 
stance  to  be  considered  by  the  Jury  In  detei^ 
mining  whether  he  has  assumed  the  risk  in  the 
meantime,  and  whether  he  was  neing  doe  care 
in  working  when  he  knew  there  was  danger." 
Counsell  v.  Hall  (1888)  145  Mass.  468.  Compare 
Greene  v.  Minneapolis  ft  St.  L.  R.  Co.  ilSSS)  31 
Minn.  248,  47  Aui.  Rep.  785;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Donnelly  (1888)  70  Tex.  371. 

The  doctrine  may  also  be  expressed  in  lan- 
guage which  emphasizes  the  consideration  thzx 
It  is  an  exception  ingrafted  upon  a  genera: 
principle,  as  where  it  was  said  that  the  rale 
that  a  servant  accepts  the  ordinary  risks  of 
his  employment,  and  of  defects  in  machinery 
and  appliances  of  which  he  knows,  does  not 
apply  to  one  who  has  informed  his  employer  of 
such  defects,  and  only  continues  in  the  employ- 
ment for  a  reasonable  time  on  the  employer's 
promise  to  remedy  the  evils.  Lyttle  v.  Cliicsfo 
&  W.  M.  R.  Co.  (1890)  84  Mich.  289. 

So,  in  another  case  we  find  the  court  remark- 
ing that  the  general  rule  that  the  servant  as- 
sumes, not  only  the  ordinary  risks  of  the  en- 
ploymcnt,  but  also  those  superadded  by  the 
negligent  omissions  of  the  master,  where  tbey 
are  known  to  the  servant,  is  modified  wfa^e 
the   servant,  upon  his  discovery   of   a   danger 
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paddle  out  of  the  '*bo8h,"  and  while  walking 
backward  over  the  iron  plates,  slipped  on  one 
of  the  smooth  places  of  the  floor  and  fell,  re- 
ceiving the  injuries  complained  of.  His  own 
statement  as  to  this  injury  is  as  follows:  "I 
had  just  about  completed  pulling  the  paddle 
out  of  the  *bosh,'  when,  just  at  the  instant  I 
stopped,  I  pulled  the  paddle  like  this,  and 
went  to  lay  it  on  the  rail,  and  my  feet  went 
out  like  that.  I  stopped  walking,  and,  as  I 
stood  there,  tried  to  pull  the  paddle  back,  and 
my  feet  went  out." 

Q.  And  very  likely  it  was  the  pull  that  you 
gave  the  paddle  that  started  your  feet,  was  it 
not? 

A.  Well,  I  don't  know  about  that.  I  don't 
know  about  that    That  I  couldn't  say.     I 


know  I  fell,  and  the  paddle  fell  on  me.    I  know 
both  my  feet  went  out  at  once. 

It  appears  from  the  record  in  this  case  that 
the  uneven,  smooth,  and  slippery  condition  of 
the  floor  had  existed  for  at  least  a  year  prior  to 
this  accident,  and  the  condition  was  fully 
known  to  the  plaintiff.  He  had  on  several 
occasions  during  the  year  notified  his  foreman 
of  the  dangerous  condition  of  this  floor;  and, 
while  it  is  not  disputed  he  was  fully  aware  of 
such  dangerous  condition,  it  is  urged  the  de- 
fendant had  promised  to  repair  the  floor,  and,, 
relying)  upon  this  promise,  the  plaintiff  had 
continued  in  its  employ.  A  jury  in  the  circuit 
court  of  Cook  county  rendered  judgment  ia 
favor  of  the  plain  till  for  the  sum  of  $5,000. 
This  judgment  was  by  the  appellate  court  of 


arising  from  such  an  omission,  complains  to  the 
master  and  receives  such  promises  or  assur- 
ances as  to  make  It  reasonable  for  him  to  as- 
sume that  the  deficiency  will  be  supplied  before 
he  is  exposed  to  injury  from  it.  International 
&  G.  N.  B.  Co.  V.  Turner  (1893)  3  Tex.  Civ.  App. 
487. 

See  also  the  following  passage,  where  the 
standpoint  is  the  same:  "Employees  on  enter- 
ing into  a  hazardous  employment  take  the  ordi- 
nary rlska  attending  that  service;  but  when 
servants  complain  of  what  appears  to  them  to 
be  an  impending  peril  in  a  position  to  which 
they  have  been  ordered,  and  they  notify  the 
master  of  the  danger,  and  ask  to  be  relieved, 
the  master  cannot  refuse  to  relieve  them,  in- 
sist upon  their  continuing  the  work  In  that 
position,  and,  where  they  remain  at  his  direc- 
tion, waiting  for  an  inspection  which  he  has 
promised  but  neglected  to  make,  relying  upon 
his  promise  and  superior  Judgment,  and  fearing 
thi  consequences  of  disobedience,  and  are  in- 
jured, be  then  allowed  to  say:  *Tou  were 
guilty  of  contributory  negligence  In  doing  what 
I  directed  you  to  do,'  or,  *You  assumed  that 
risk  when  you  entered  my  employment.*  Un- 
der such  circumstances,  employees  cannot  be 
said  to  have  either  heedlessly  or  voluntarily  as- 
sumed the  risk."  Schlacker  v.  Ashland  Iron 
Min.  Co.  (1891)  89  Mich.  262. 

In  this  class  of  cases  the  attention  of  the 
master  will  usually  have  been  called  to  the 
existence  of  the  danger  by  the  servant  whose 
safety  is  menaced  by  it,  and  formal  statements 
of  the  general  rule  commonly  refer  to  the  cir- 
cumstance that  the  servant  has  notified  the 
master  of  the  dangerous  conditions  which  he 
desires  to  have  remedied.  See,  for  example. 
Woodward  Iron  Co.  v.  Jones  (1885)  80  Ala.  123, 
Union  Mfg.  Co.  v.  Morrlssey  (1883)  40  Ohio  St. 
148,  48  Am.  Rep.  669;  Missouri  Furnace  Co.  v. 
Abend  (1883)  107  111.  44,  47  Am,  Rep.  426; 
Greene  v.  Minneapolis  A  St.  L.  R.  Co.  (1883)  3L 
Minn.  248,  47  Am.  Rep.  785. 

But  It  Is  clear,  upon  principle,  that  posi- 
tive action  of  this  kind  on  the  servant's  part  is 
by  no  means  necessary  to  fix  his  rights.  A  prom- 
ise given  by  the  master  proprlo  motu  must 
evidently  possess  the  same  ylrtue  and  efficacy 
as  one  given  in  response  to  a  complaint  by  the 
servant. 

III.  RcUionale  of  the  relation  hetiDeen  the  parties 
after  the  oiving  of  the  promise. 

From  the  authorities  cited  above,  It  Is  appar- 
ent   that   the    situation    contemplated    by    the 
cases  In  which  the  rule  Is  applied  is  that  the 
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servant  has  been  exposed,  through  the  failure 
of  the  master  to  keep  the  instrumentalities  of 
his  business  In  proper  condition,  to  some  dan- 
ger from  which,  under  the  Implied  terms  of  the 
contract  of  service,  the  master  was  bound  to 
protect  him;  and  that  the  fact  of  the  master'a 
having  promised  to  remove  that  danger  sus- 
pends, for  a  certain  period,  the  operation  of  the 
principle  which,  either  on  the  ground  of  an  as- 
sumption of  the  risk,  or  of  contributory  negli- 
gence, precludes  a  servant  from  recovering 
damages  for  an  Injury  caused  by  a  hazard 
which  he  was  aware  of  and  properly  appre- 
ciated. The  opinions  of  the  Judges,  however, 
disclose  a  difference  of  view  as  to  the  precise 
effect  of  the  promise.  To  us  the  most  satisfac- 
tory theory  seems  to  be  that  Indicated  by  the 
remarK  which  Byles,  J.,  Interjected  during  the 
argument  of  counsel  In  the  leading  case  of 
Clarke  v.  Holmes  (1802)  7  Hurlst.  &  N.  937,  81 
L.  J.  Exch.  N.  S.  366,  8  Jur.  N.  S.  992,  10  Week. 
Rep.  405,  where  the  servant  was  Injured  bv 
machinery  left  uufenced  in  contravention  of  the 
provisions  of  a  statute:  *•  While  the  machinery 
was  fenced,  was  not  this  the  contract  of  the 
plaintiff:  'I  will  work  with  fenced  machinery'; 
after  the  fencing  was  broken,  was  not  the  con- 
tract: *I  will  continue  to  work,  if  you  will  re- 
store the  fencing.'  " 

That  the  true  rationale  of  the  situation  ex- 
isting after  the  promise  is  that  a  new  condi- 
tional contract  comes  into  force  is  Indicated 
very  strongly  by  those  cases  In  which  the  prom- 
ise to  remove  a  specific  cause  of  danger  is  given 
before  the  servant  enters  the  employment. 
Hyatt  V.  Hannibal  &  St.  J.  R.  Co.  (1885)  19  Mo. 
App.  294  (master  liable  for  exposing  servant  to- 
extreme  cold,  against  which  he  has  been  as- 
sured that  he  will  be  protected);  Cheeney  v. 
Ocean  S.  S.  Co.  (1893)  92  Ga.  726  (master  lia- 
ble for  Injuries  resulting  from  his  violation  of  a 
promise  to  station  a  man  at  the  hatch  of  a  ehip 
in  order  to  protect  laborers  In  the  hold  while 
the  loading  is  going  on). 

It  must  be  admitted,  liowever,  that  the  courts 
have  usually  preferred  to  describe  the  results 
of  the  promise  in  other  ways. 

In  Greene  v.  Minneapolis  &  St.  L.  R.  Co. 
(1883)  31  Minn.  248,  47  Am.  Rep.  785,  the  court, 
after  mentioning  the  various  reasons  assigned 
for  the  rule,  favors  the  one  which  would  place 
it  on  *'the  ground  of  a  contract  on  the  part  of 
the  employer  .  .  .  that  if  the  servant  con- 
tinues in  the  service  in  the  meantime,  and  un- 
til the  defects  are  remedied,  the  employ ui*, 
and  not  the  servant,  will  assume  the  risks;"  and 
observes  that  '*lf  the  emergencies  of  a  master's 
business  require  him  temporarily  to  use  defect- 
ive machinery,  we  fall  to  see  what  right  he  has. 
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the  first  district  affirmed,  and  on  appeal  comes 
to  this  court. 

Mr.  £.  Parmalee  Prentice*  for  appel- 
lant: 

A  promise  to  repair  does  not  relieve  an  em- 
ployee from  the  assumption  of  hazard,  where 
the  danger  arises  from  the  ordinary  use  of  fa- 
miliar agencies. 

District  of  Columbia  v.  MeElligott,  117  U. 
S.  621. 29  L.  ed.  946;  Bailey,  Personal  Injuries 
Relating  to  Master  &  Servant,  209-211;  Marsh 
V.  Chickering,  101  N.  .Y.  400;  Corcoran  v.  Mil- 
waukee Gaslight  Co.  81  Wis.  193;  Oowen  v. 
Barley,  12  U.  8.  App.  574,  56  Fed.  Rep.  974, 
6  C.  C.  A.  190;  Tuttle  v.  Detroit,  O.  H.  dt  M. 
B.  Co.  122  U.  a  189,  30  L.  ed.  1114;  Hapden 


V.  SmithviUe  Mfg.  Co.  29  Conn.  548;  lUcKardt 
y.  Rough,  58  Mich.  212. 

If  there  had  been  a  sufficiently  definite 
promise,  nevertheless  plaintiff  did  not  rely 
upon  it. 

Taylor  v.  Felsing,  164  111.  381;  2  Thomp. 
Neg.  1148;  Louisnlle  4b  N.  R,  Go.  ▼.  Orr,  M 
Ind.  50;  CounseU  v.  ffaU,  145  Mass.  468:  Bur- 
lington <&  C.  R.  Co.  V.  Liehe,  17  Colo.  280. 

A  servant  has  no  right  to  rely  upon  the  mas- 
ter's promise  to  repair,  beyond  a  reaaonable 
time. 

Swift  dt  Co.  v.  Madden,  165  111.  41;  Tayhr 
V.  Felsing,  164  111.  831;  Chicago  Drop  Forge  i 
Foundry  Co.  v.  VanDam,  149  111.  »37:  Chieoff^ 
Anderson  Pressed  Brick  Co.  v.  SodkoteiaJk.  14b 
III.  578;  Stafford  v.  Chicago,  B.   db   Q.  R,  Cb. 


in  law  or  natural  Justice,  to  insist  that  it  shall 
he  done  at  the  rislc  of  the  servant,  and  not  his 
own,  when,  notwithstanding  the  servant's  ob- 
jection to  the  condition  of  the  machinery,  he 
has  requested  or  induced  him  to  continue  its 
use,  under  a  promise  thereafter  to  repair  it." 

But  it  Is  not  easy  to  say  from  this  statement 
whether  it  is  referable  to  the  idea  of  a  sub- 
stituted contract,  or  of  the  continuance  of  the 
original  one.  That  the  latter  is  the  view  finally 
adopted  by  this  court,  see  Schlltz  v.  Pabst 
Brewing  Co.  (1894)  67  Minn.  303. 

Perhaps  the  most  generally  received  view  is 
that  the  inference  which  would  normally  be 
drawn,  that  the  servant  intended  to  assume  the 
•new  risk,  or  was  guilty  of  contributory  negli- 
gence in  remaining  in  a  service  in  which  that 
risk  must  be  constantly  incurred,  is  rebutted 
\ty  evidence  that  the  promise  was  relied  on.  In 
other  words,  that  waiver  of  a  certain  right  of 
action  which,  apart  from  the  promise,  would 
be  Imputed  to  the  Bervant.as  a  consequence  of 
his  continuance  of  work,  will  not  be  Implied, 
where  a  promise  has  been  given.  Thus,  in  the 
loading  case  of  Clarke  v.  Holmes  (1862)  7 
Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S.  366.  8  Jur. 
K.  S.  992,  10  Week.  Rep.  405,  we  find  Chief  Jus- 
tice Cock  burn  arguing  as  follows:  "It  was.  In- 
deed, strongly  urged  upon  us,  on  the  part  of  the 
defendant,  that  as  the  plaintiff,  upon  becoming 
aware  that  the  machinery  was  no  longer  prop- 
erly fenced,  instead  of  refusing  to  go  on,  as  he 
might  have  done,  continued  to  perform  his  ser- 
vice with  a  knowledge  of  the  increased  risk  to 
which  he  was  exposed,  he  must  be  taken  to 
have  voluntarily  incurred  the  danger,  and  is, 
therefore,  in  the  same  position  as  if  he  had 
originally  accepted  the  seivlce  as  one  to  be  per- 
formed on  unfenced  machinery.  I  am,  how- 
ever, of  opinion  that  there  is  a  sound  distinction 
between  the  case  of  a  servant  who  knowingly 
enters  into  a  contract  to  work  on  defective  ma- 
chinery, and  that  of  one  who,  on  a  temporary 
-defect  arising,  is  induced  by  the  master,  after 
the  defect  has  been  brought  to  the  knowledge 
•of  the  latter,  to  continue  to  perform  his  service 
tinder  a  promise  that  the  defect  shall  be  reme- 
died. In  the  latter  case,  it  seems  to  me  that 
the  servant  by  no  means  waives  his  right  to 
hold  the  master  responsible  for  any  injury 
which  may  arise  to  him  from  the  omission  of 
his  master  to  fulfil  his  obligation." 

Similar  language  is  found  in  Pieart  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (1891)  82  Iowa.  148; 
Union  Mfg.  Co.  v.  Morrissey  (1883)  40  Ohio  St. 
148,  43  Am.  Rep.  669. 

As  a  waiver  involves  the  conception  that  a 
pre-existing  right  has  been  relinquished,  the 
necessary  implication  is  that  the  position  here 
taken  is  the  same  as  that  which  has  been  taken 
40  L.R.  A« 


with  greater  distinctness  in  other  decisions  in 
which  the  legal  situation  has  been  defined  tr 
enunciating  the  principle  that,  in  consequeaee 
of  the  giving  of  the  promise,  the  responaibllitj 
for  any  Injuries  that  may  occur  from  the  de- 
fective condition  of  the  agency  to  wlilch  it  re- 
lates remains  with  the  master,  instead  of  be- 
ing shifted  to  the  servant,  as  would  be  the  caw 
if  the  latter's  continuance  of  work  had  not  beei 
Induced  by  the  promise.  '*The  most  logical  rea- 
son of  the  rule  is  that,  under  sncb  circnm- 
stances,  it  must  be  taken  as  understood  be- 
tween them  that  the  continued  use  in  the  thea 
condition  of  the  Instrumentality,  bein^r  for  tte 
convenience  and  purposes  of  the  master,  is  to 
be  at  his  risk  and  not  at  the  risk  of  the  serr- 
ant.  Schlitz  v.  Pabst  Brewing  Co.  (ISM)  5T 
Minn.  303. 

*'The  reason  why  such  a  promise  modifies  tke 
rule  which  charges  the  servant  witb  risks  re- 
sulting from  defects  of  which  he  has  knowledge 
is,  that  the  objection  and  promise  to  repair 
leare  the  risk  where  the  duty  Is,  upon  tke 
master."  Texas  &  N.  O.  R.  Co.  v.  Blngle  089^^ 
9  Tex.  Civ.  App.  322. 

"The  assurances  of  the  employer  that  tkt 
danger  shall  be  removed  is  an  agreement  hs 
him  that  he  will  assume  the  risk  incident  to 
the  danger  for  a  reasonable  time."  £nreka  C& 
V.  Bass  (1886)  81  Ala.  200,  60  Am.  Rep.  1S2. 

"If  the  servant,  having  a  right  to  atiandoi 
the  service  because  It  Is  dangeroos,  refraliu 
from  doing  so  in  consequence  of  assnranees  tlia: 
the  danger  shall  be  removed,  the  dnty  to  re- 
move the  danger  is  manifest  and  imperatiTe, 
and  the  master  is  not  in  the  exercise  of  ordina- 
ry care  unless  or  until  he  makes  his  aasai- 
ances  good.  Moreover,  the  assurances  remore 
all  ground  for  the  argument  that  the  servant 
by  continuing  the  employment  engages  to  a» 
sume  the  risk."  Cooley,  Torts,  p.  559.  Quoted 
with  approval  In  Hough  v.  Texas  &  P.  R.  Co. 
a879)  100  U.  S.  226,  25  L.  ed.  617. 

lu  cases  of  this  type  "the  presumption  of  aa 
assumption  of  risk  arising  from  a  oontiira- 
auce  in  the  service  is  said  to  be  rebatted."  In- 
ternational &.  6.  N.  R.  Co.  V.  Turner  (1898)  S 
Tex.  Civ.  App.  487.  To  the  same  effect,  sec 
Woodward  Iron  Co.  v.  Jones  (1866)  80  Ala.  IS: 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Drew  (18S3)  51 
Tex.  10,  40  Am.  Rep.  261. 

The  most  obvious  objection  to  the  theoir 
enunciated  in  these  cases  is  that,  if  we  are  to 
suppose  the  original  contract  to  have  been  kept 
alive  by  the  promise,  it  is  difficult  to  offer  any 
adequate  reason  for  the  distinction  thns  as- 
sumed to  exist  between  the  effect  of  an  ezpresi 
promise  as  to  the  condition  of  the  appliances, 
and  the  effect  of  the  implied  promise  wtdch  tke 
original  contract  conveys,  as  to  the 
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114  111.  244;  Missouri  Furnace  Co,  v.  Abend, 
107  111.  44.  47  Am.  Rep.  425:  Indianapolis  d 
St.  L.  B,  Co.  V.  Watson,  114  Ind.  20;  Galtes- 
ion,  H.  dtS.  A.  R.  Co.  v.  Dreio,  59  Tex.  10.  46 
Am.  Rep.  261;  Stephenson  v.  Duncan^  78  Wis. 
404;  Kroy  t.  Chicago,  R.  L  d  P,  R.  Co,  82 
Iowa,  357;  Qreenleaf  v.  Dubuque  d  8.  C,  B. 
Go.  88  Iowa,  52;  Muldowney  y.  lUinois  C.  B. 
Co.  89  Iowa,  615;  Lumley  v.  Caswell,  47  Iowa, 
159;  Way  v.  Illinois  C.  B.  Co.  40  Iowa,  841; 
Bussell  y.  Tillotson,  140  Mass.  201;  Lineh  v. 
Sagamore  Mfg.  Co.  148  Mass.  206;  ffattv.  Nay, 
144  Mass.  186;  Buzsell  y.  Laeonia  Mfg.  Co.  48 
Me.  118,  77  Am.  Dec.  212:  Smeney  v.  Berlin 
d  J.  Envelope  Co.  101  N.  Y.  520,  54  Am.  Rep. 
722. 

A  definite  promise  by  the  master  to  repair 
defects,  relied,  oq  for  a  reasoDable  time,  does 


not  absolutely  relieye  the  servant  from  the  as- 
sumption of  hazard  as  a  matter  of  law,  but 
raises  a  question  for  the  jury. 

Chicago  Anderson  Pressai  Brick  Co.  y.  Sob- 
kowiak,  148  111.  573;  Counsell  v.  HaU,  146 
Mass.  468;  Beach,  Contrib.  Neg.  §  872,  note  3; 
District  of  Columbia  v.  McEUigott,  117  U.  8. 
621,  29  L.  ed.  946;  Qulf,  C.  d  8.  F.  B.  Co.  y. 
DonneUy,  70  Tex.  371. 

Mr.QeorgB  B.  Finch,  for  appellee: 

If  the  servant  notifies  the  master  of  defects, 
and  the  master  promises  to  make  the  needed 
repairs,  the  master  thereby  takes  on  himself 
the  responsibility  of  any  accident  caused  by 
such  defect,  happening  within  such  time  as 
the  servant  may  reasonably  rely  on  such 
promise. 

Holmes  v.  Clarke,  6  Hurlst  &  N.  849;  Mis- 


:lpf*t-matter.    This  aspect  of  the  question  Is  thus 
discussed  in  Gulf,  C.  &  S.  F.  R.  Co.  t.  Brentford 
•  ISOl)  79  Tex.  619.  627:  **It  would  be  difficult  to 
fln.l  a  principle  on  which  to  base  a  rule  reliev- 
ing; a  servant  from  obligation  to  use  proper  care 
for   his   own   safety   because  the   master   had 
promised  to  repnir  a  known  defect  which  ex- 
po!%ed  him  to  danger,  and  had  requested  him  to 
remain  in  a  service  known  to  be  dangerous. 
It  cannot  be  placed  logically  on  the  unequal 
situation  of  master  and  servant  in  a  country  In 
which  all  men  are  free  to  serre  or  not  to  serve 
any  particular  employer.    If  It  be  placed  on  the 
ground  that  the  promise  to  repair  and  request 
to  continue  in  the  service  rebut  the  ordinary 
prosumi)tion    that    the    servant    assumes    the 
known  risk  incident  to  the  given  employment, 
it  will  be  difficult  to  maintain  it  In  a  case  In 
which  the  servant  continues  in  the  service  with 
n  knowledge  that  the  defect  has  not  been  re- 
paired, and  that  he  is  in  constant  danger  from 
the  use  of  the  defective  thing.    If  It  be  placed 
on  the  broad,  but  very  indefinite,  ground  that 
Justice  and  policy  require  such  a  rule,  It  will  be 
dllMcuIt  to  give  a  reason  why  the  same  rule 
should  not  exist  In  all  cases  In  which  Injuries 
rosult  from  the  use  of  defective  appliances  or 
implements  known  by  employer  and  employee 
to  be  defective,  and  their  use  dangerous;  for 
the  law  implies  an  undertaking  on  the  part  of 
the  employer  to  furnish  reasonably  safe  ma 
chlnery,  Implements,  and  appliances,  and  to  re- 
pair them  when  out  of  order;  and  it  implies  a 
request  to  continue  In  the  service,  and  to  use 
them  until  notified  that  this  Is  no  longer  de- 
sired, unless  the  employment  Is  for  a  definite 
period.    When  there  is  no  express  promise  to 
repair,  or  request  to  continue  In  the  service, 
th'^  employee  assumes  the  risks  Incident  to  a 
Borvlce  conducted  with  machinery,  implements, 
or  appliances  known  by  himself  as  well  as  the 
employer  to  be  defective  and  dangerous.    This 
being  true.  It  Is  difficult  to  perceive  that  there 
should  be  a  difference,  on  grounds  of  policy  or 
Justice,  between  the  liability  of  the  employer 
based  on  an  Implied  promise  or  obligation  and 
request,  and  that  based  upon  an  express  prom- 
ise to  repolr,  and  request  to  continue  In  the 
service  In  any  case    In    which    the    employee 
knows  that  the  defect  has  not  been  repaired, 
but  continues  to  use  the  defective  thing,  or  to 
work  without  something  known  to  him  to  be 
necessary  to  his  safety.    .    .    .    When  the  cause 
of  the  Injury  Is  the  direct  act  of  the  master  or 
his  representative.  It  cannot  be  said  that  the 
servant  remaining  In  the  employment  Is  the 
proximate  cause  of  the  Injury,  even  though  the 
servant  may  have  known  that  the  master  or  his 
representative  had  frequently  done  the  same  or 


similar  acts  which  Imperiled  his  safety;  for  the 
act  which  In  such  case  causes  the^  Injury  Is 
the  WTongful  act  of  the  master  or  of  his  repre- 
sentative, the  result  of 'the  exercise  of  the  will 
of  the  one  or  the  other,  and  hence  the  proxi- 
mate cause  of  the  effect,  from  which  the  mas- 
ter ought  not  to  be  permitted  to  go  free  from 
llablil4y  on  the  ground  that  the  servant  knew 
he  had,  before  the  happening  of  the  injury, 
done  acts  such  as  that  from  which  the  Injury 
resulted,  but  still  remained  In  his  service." 

The  force  of  this  reasoning  Is  very  much  im- 
paired by  the  assumption  with  which  the  court 
sets  out,  that  the  Issue  to  be  determined  Is 
whether  the  promise  tends  to  exempt  the  serv- 
ant from  the  charge  of  contributory  negligence 
In  exposing  himself  to  danger;  whereas  the 
actual  controversy  is  whether,  by  virtue  of  a 
new  contract,  or  the  continuance  of  the  origi- 
nal one,  the  responsibility  remains  with  the 
master.  The  error  of  this  assumption  Is  thus 
pointed  out  in  a  recent  decision  of  the  Texas 
court  of  civil  appeals,  though  scarcely  with  as 
much  point  and  clearness  as  might  be  desired: 
*'In  this  state  the  assumption  of  risk  and  con- 
tributory negligence  are  treated  as  distinct  de- 
fenses. The  servant  may  remain  In  the  service 
when  he  knows  of  a  defective  condition  of  the 
appliances,  without  having  negligence  Imputed 
to  him  by  law.  He  nevertheless  assumes  the 
risk,  unless  the  facts  take  his  case  out  of  the 
general  rule,  and  bring  It  within  the  exception 
noted.  On  the  other  hand,  a  protest  and  prom- 
ise to  repair  may  be  shown,  and  the  servant 
may  yet  be  guilty  of  contributory  negligence 
In  using  a  defective  and  dangerous  machine. 
Green  v.  Cross  (1890)  79  Tex.  132;  Missouri  P. 
R.  Co.  V.  Somers  (1890)  78  Tex.  443;  Texas  &  P. 
R.  Co.  V.  Bryant  (1894)  8  Tex.  Civ.  App.  134.  It 
would  seem  to  follow  that  a  promise  of  the 
master  to  repair,  upon  complaint  by  the  serv- 
ant, relieves  the  servant,  In  continuing  In  the 
service,  not  merely  of  the  imputation  of  con- 
tributory negligence,  for  no  such  imputation 
arises  as  matter  of  law,  but  of  any  assumption 
of  the  risk,  and  hence  Imposes  such  risks  upon 
the  master.  ...  As  the  risks  to  be  Incurred 
by  the  servant,  under  such  circumstances,  are 
not  assumed  by  him,  but  by  the  master,  the  loss 
must  fall  upon  the  latter,  unless  the  danger  to 
the  servant  Is  so  great  that  the  policy  of  the  law 
win  forbid  persons,  even  under  such  a  promise, 
to  take  It,  and  then  seek  compensation  In  the 
courts,  or  unless,  having  taken  It,  the  servant, 
by  his  own  carelessness  in  performing  his  work 
has  increased  the  risk  and  contributed  to  his 
own  Injury.  Although  the  promise  may  be  giv- 
en, the  law  does  not  relieve  the  servant  of  the 
duty  resting  upon  men  generally  of  using  rea- 
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Not., 


90uri  Furnace  Co.  v.  Abend.  107  111.  44.  47 
Am.  Rep.  426;  Chicago  Anderson  Pressed 
Brick  Co.  v.  SobkowiaJe,  148  111.  678;  Weber 
Wagon  Co.  v.  Kehl,  139  111.  644. 

Phillips,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Of  the  assignments  of  error  made  on  this 
record  and  argued  by  appellant  there  is  only 
one  proper  for  this  court  to  consider.  The 
question  of  the  negligence  of  appellant,  with 
some  other  questions  argued  by  counsel  for 
appellant,  are  those  of  fact,  which  have  been 
settled  by  the  judgment  of  tne  appellate  court. 

Error  is  assigned  by  the  appellant  on  the  re- 
fusal of  the  trial  court  to  give  to  the  Jury,  on  the 
trial  of  this  cause,  the  following  instruction: 
*The  court  instrucU  the  jury  that  an  employee 


who  continues  in  the  service  of  bis  employer 
after  notice  of  a  defect  increasing  the  daDser 
of  the  service  assumes  the  risk  as  iDcreaaed^^bj 
the  defect,  unless  the  master  promised  to  rem- 
edy the  defect;  and,  in  the  event  that  the 
master  does  so  promise,  the  servant  may,  while 
relying  upon  such  promise,  remain  in  the  serv- 
ice of  the  master  only  for  such  a  time  tbeie- 
after  as  would  be  reasonably  sufficient  to  en- 
able the  master  to  remedy  the  defect;  and 
that,  if  the  master  does  not,  within  a  reasoo- 
able  time  after  such  promise,  remedy  the  de 
feet,  then,  and  in  such  event,  if  the  servant 
continues  still  in  the  employ  of  the  master,  be 
assumes  the  risk  as  increased  by  the  defect; 
and  the  court  therefore  instructs  the  Jury  that 
if  they  believe  from  the  evidence  in  this  case 
that  the   standing  upon  which   the  plaind^ 


aonable  care  for  his  safety.  But.  In  deterinin> 
Ing  whether  or  not  due  care  has  been  observed 
In  a  giren  case,  the  promise  and  its  natural 
effect  upon  a  man  of  oMinary  prudence  are  to 
be  taken  Into  consideration.  This  view  of  the 
question  is  not  thoroughly  sustained  by  our 
decisions,  and  considerable  doubt  Is  thrown 
upon  the  doctrine  under  consideration  ^y  the 
opinion  In  the  Brentford  Case  (1891)  70  Tex.  619. 
It  Is  Intimated  there,  that  the  servant  cannot 
hold  the  master  responsible  for  an  Injury  re- 
sulting from  such  a  risk,  if  he  knew  when  he 
exposed  himself,  that  the  promise  had  not  been 
complied  with."  Texas  &  N.  O.  R.  Co.  v.  Blngle 
(1895)  9  Tex.  Civ.  App.  322. 

But  the  views  of  the  Texas  supreme  court, 
though  false  in  this  one  respect,  seem  to  be 
based  on  sound  principles  in  so  far  as  they  em- 
phasize the  logical  difficulties  of  ascribing  any 
greater  efficacy  to  an  express,  than  to  an  im- 
plied, promise,  where  both  promises  are  given 
by  the  same  contracting  parties,  and  the  ex- 
press promise  binds  him  to  do  precisely  the 
same  thing  as  the  Implied  promise  in  regard  to 
the  same  subject-matter.  Upon  the  whole, 
therefore.  It  would  appear  to  be  better  to  avoid 
the  dilemma  which  this  position  creates  by 
falling  back  on  Mr.  Justice  Byles*  view  that  the 
giving  of  the  express  promise  creates  an  entire- 
ly new  contract  which  imposes  an  additional 
duty  on  the  master  concerning  the  safety  of 
the  servant,  and  confers  a  corresponding  right 
of  action  upon  the  servant.  Under  this  theory 
a  supplementary  agreement  supersedes  the 
original  one  so  far  as  regards  the  particular 
instrumentality  to  which  the  promise  relates, 
and  remains  in  force  as  long  as  it  may  reason- 
ably be  supposed  that  the  servants'  continuance 
of  work  is  induced  by  the  promise.  The  ex- 
treme difficulty,  however,  of  obtaining  any 
standard  by  which  to  ascertain  the  precise  du- 
ration of  this  temporary  contract  is  manifest, 
and  it  is  pprhaps  for  this  reason  that  the  rights 
of  the  servant  are  usually  determined  in  cases 
of  this  type  by  considering  them  from  the  al- 
ternative point  of  view  suggested  by  every  case 
in  which  the  servant  goes  on  working  with 
knowledge  of  an  extraordinary  risk,— that  is  to 
say,  by  considering  whether  his  conduct  was 
prudent  under  the  circumstances.  The  posi- 
tion of  the  employer  Is.  then,  simply  that,  al- 
though he  may  have  violated  one  of  his  con- 
tractual duties,  the  servant  Is  precluded  from 
taking  advantage  of  this  breach  for  the  reason 
that  he  was  himself  guilty  of  contributory 
negligence.  The  remainder  of  the  note,  there- 
fore, will  necessarily  take  the  form  of  a  re- 
view of  the  rulings  of  the  courts  upon  this 
aspect  of  the  relations  of  the  parties  after  the 
promise  is  given. 
40  L.  R.  A. 


IV.  Continuance  of  work  after  promitie  nnl  covitrtb- 
uiary  neglioence  as  matler  of  laic. 

a.  Oenerally. 

The  question  whether  a  servant  was  guilty 
of  contributory  negligence  in  view  of  tlie  tes- 
timony which  is  commonly  produced  in  ca»es 
of  the  kind  under  review  will  be  found  to  *it- 
pend  upon  two  considerations,  viz.,  whether  tli«> 
election  to  take  the  risk  was  prudent,  and  if  sc. 
whether  due  care  was  exercised  by  the  serraM 
in  view  of  the  fact  that  the  employment  is- 
volved  an  unusual  amount  of  danger.  These 
tT^  u  points  are  manifestly  quite  distinct  and  arr 
properly  differentiated  in  Counsell  ▼.  Hii 
(1888)  145  Mass.  4€&  But  some  cases  seem  t^ 
disclose  a  confusion  of  thought  upon  *the  sst- 
Jeet.  See.  for  example.  Corcoran  v.  \Illwanke«' 
Gaslight  Co.  (1892)  81  Wis.  191.  where  the  coon 
appears  to  waver  between  a  theory  which  wocM 
deprive  the  servant  of  a  right  to  recover  on  U^^ 
ground  of  negligence  in  continuing  to  work,  und 
the  theory  that  he  did  not  take  appropriate- 
precautions  in  view  of  the  dangers  of  the  eitoa- 
tlon.  Contributory  negligence  of  the  latter  de- 
scription merely  involves  a  special  app.'icatios 
of  the  general  principle  that  everyone  Is  boas^ 
to  use  that  degree  of  care  which  the  cirewa- 
stsnces  require,  and  as  the  danger  covered  hr 
the  promise  is.  ex  hypothesi,  greater  than  tlk£t 
which  the  servant  would  ordinarily  be  cmr.ed 
upon  to  incur,  the  inquiry  in  cases  dealia? 
with  this  aspect  of  his  conduct  Is  merelT 
whether  he  has  exercised  the  increased  degree 
of  care  demanded  by  the  increased  perlL  Tbes^ 
cases  will  be  reviewed  in  a  later  subdfvisioc 
(VIIT.)f  and  our  attention  will  first  be  given  t» 
those  which  exemplify  the  more  special  acd 
characteristic  effects  of  the  promise,  and  ill^f^ 
trate  that  form  of  contributory  nei^Ugeare 
which  consists  in  staying  In  a  position  whick 
necessitates  exposure  to  a  contlnuons  risk 
greater  than  a  prudent  man  would  consest  t» 
incur. 

Bearing  In  mind  the  doctrine  that,  quite 
apart  from  the  question,  What  may  be  the  ef- 
fect of  a  promise?  the  knowledge  of  the  servast 
is  only  a  fact  to  be  taken  Into  consideration  to 
determining  whether  a  servant  was  entity  of 
negligence  in  continuing  to  work  with  a  d«^ 
fectlve  appliance  (see  Clarke  v.  Holmes  <1962> 
7  HurlBt.  &  N.  98^  31  L.  J.  Exch.  N.  S.  ^ifi.  -* 
Jur.  N.  S.  992,  10  Week.  Rep.  405.  per  Cock- 
burn.  Ch.  J..  iEind  Crompton  and  Byles.  JJ.).  we 
note  that  the  general  principle  underlying  thf 
decisions  is  that  the  giving  of  the  promise  Is 
merely  to  strengthen  the  servant's  positloa  1& 
respect  to  the  inference  that  might  be  drmwa 
as  to  his  want  of  care  in  exposing  himself  t» 
the  particular  danger  to  which  the  promise  re- 
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worked  while  in  the  employ  of  the  defendant 
was  defective;  that  the  defendant  promised  to 
remedy  the  same,  hut  failed  to  do  so  within  a 
reasonable  time  after  such  promise,  and  that 
the  plaintiff  continued  thereafter  to  work  for 
the  defendant  knowing  that  the  defendant  had 
failed  to  remedy  the  defect  within  a  reasonable 
time  after  such  promise,  then,  and  in  such 
event,  the  court  instructs  the  Jury  that  the 
plaintiff  assumed  the  additional  risk  of  the  de- 
fect in  the  condition  of  the  floor,  and,  if  the 
jury  so  finds,  they  will  return  their  verdict  for 
the  defendant."  This  instruction  was  refused 
by  the  trial  court,  and  itis  practically  admitted 
that  no  other  instruction  involving  the  same 
principle  was  given  to  the  jury,  for  the  reason, 
as  counsel  for  appellee  insists,  that  it  does  not 
contain  a  correct  expression  of  the  law  of  this 


state.  It  is  urged  as  an  objection  to  this  in- 
struction that  it  would  inform  the  jury  that 
the  servant  may,  while  relying  upon  the  prom- 
ises of  the  master  to  repair  a  defect,  remain  in 
the  service  of  the  master  only  for  such  time 
thereafter  as  would  be  reasonable  and  suffi- 
cient to  enable  the  master  to  remedy  the  defect; 
and  that,  if  the  master  does  not,  within  a  rea- 
sonable time  after  such  promise,  remedy  the 
defect,  then,  and  in  such  event,  if  the  servant 
still  continues  in  the  employ  of  the  master,  he 
assumes  the  risk  as  increased  by  the  defect  of 
which  he  himself  had  knowledge.  The  trial 
court  not  only  refused  this  instruction,  but  bv 
another  instruction,  requested  by  the  plaintiff, 
told  the  jury  that,  if  the  defendant  promised 
to  repair  the  defect,  and  he  was  led  to  believe 
and  expect  that  the  floor  would  soon  be  re- 


lates.   The  promise  does  not,  ipso  facto,  entitle 
the  servant  to  recover. 

"It  has  ever  been  held  that  the  promise  of 
a  master  to  repair  a  defective  machine  or  im- 
plement used  in  his  business,  and  known  hy 
.  .  .  him  and  the  servant  to  be  dangerous,  will 
relieve  the  servant  from  the  ordinary  result  of 
contributory  negligence  on  his  own  part,  though 
cases  may  be  found  in  which  stress  was  laid 
on  the  fact  that  such  a  promise  was  made." 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Brentford  (1891)  79 
Tex.  619,  Disapproving  an  Instruction  which 
permitted  the  plaintiff  to  recover  merely  by 
reason  of  his  having  continued  to  work  in  re- 
liance on  the  promise,  and  without  regard  to 
the  queation  whether  he  may  not  have  been 
negligent  in  the  premises.  Compare,  to  the 
same  effect.  International  &  Q.  N.  R.  Co.  v. 
WilllamH  (1891)  82  Tex.  842. 

The  position  is  simply  this:  As  the  servant's 
exposure  to  a  known  risk  would  not  necessarily 
charge  him  with  contributory  negligence,  as  a 
matter  of  law,  even  if  no  promise  had  been 
given,  the  introduction  of  the  new  element  of 
the  promise  diminishes  the  number  of  cases  in 
which  the  court  Is  entitled  to  say  that  this 
defense  is  available  to  the  master. 

Thus,  in  a  leading  case,  where  the  court  de- 
clared that,  apart  from  the  promise,  the  serv- 
ant's continuance  of  work  would  have  been  neg- 
ligence per  se,  the  following  language  was  used . 
*'We  may  add  that  it  was  for  the  Jury  to  say 
whether  the  defect  in  the  cowcatcher  or  pilot 
was  such  that  none  but  a  reckless  engineer, 
utterly  careless  of  his  safety,  would  have  used 
the  engine  without  it  being  removed.  If,  under 
all  the  circumstances,  and  In  view  of  the  prom- 
ises to  remedy  the  defect,  the  engineer  was  not 
wanting  in  due  care  in  continuing  to  use  the 
engine,  then  the  company  will  not  be  excused 
for  the  omission  to  supply  proper  machinery, 
upon  the  ground  of  contributory  negligence. 
That  the  engineer  knew  of  the  alleged  defect 
was  not,  under  the  circumstances,  and  as  mat- 
ter of  law,  absolutely  conclusive  of  want  of  due 
care  on  his  part."  Hough  v.  Texas  ft  P.  R.  Co. 
(1879)  100  U.  S.  218,  225,  25  L.  ed.  612,  617. 

So,  a  servant  who  has  been  promised  by  the 
master  that  an  incompetent  and  unsafe  fellow 
servant  shall  be  removed,  may  remain  for  a 
time  in  the  service,  without  being  conclusively 
chargeable,  as  n  matter  of  law,  with  contribu- 
tory negligence,  even  though,  without  such 
promise,  he  would  have  been  so  chargeable.  Ly- 
berg  V.  Northern  P.  R.  Co.  (1888)  39  Minn,  15. 

The  principle  as  generally  stated,  however, 
takes  the  absolute  and  not  entirely  correct 
form,— Justified  in  some  measure  by  the  rarity 
of  the  cases  in  which  the  servant  can  be  held 
40  L.  R  A. 


guilty  of  negligence,  as  a  matter  of  law,  when 
a  promise  has  been  given,  that  the  question 
of  the  servant's  contributory  negligence  is  for 
the  Jury.  Union  Mfg.  Co.  v.  Morrissey  (1883) 
40  Ohio  St.  148,  48  Am.  Rep.  669;  Northern  P. 
R.  Co.  V.  Babcoek  (1894)  164  U.  S.  190,  38  L.  ed. 
958;  Kane  v.  Northern  C.  R.  Co.  (1888)  128  U. 
S.  91,  32  L.  ed.  339;  New  Jersey  ft  N.  Y.  R.  Co. 
V.  Young  (1892)  1  U.  S.  App.  96,  49  Fed.  Rep. 
723.  1  C.  C.  A.  428;  Wust  v.  Erie  City  Iron 
Works  (1892)  149  Pa.  263;  Missouri  Furnace 
Co.  V.  Abend  (188S)  107  111.  44.  47  Am. 
Rep.  425;  Greene  v.  Minneapolis  &  St. 
L.  R.  Co.  (1883)  81  Minn.  249,  47  Am.  Rep.  785; 
St.  Clair  Nail  Co.  v.  Smith  (1892)  43  111.  App. 
105;  McKelvey  v.  Chesapeake  ft  O.  R.  Co.  (1891) 
35  W.  Va.  500;  Gibson  v.  Minneapolis,  St.  P.  ft 
S.  S.  M.  R.  Co.  (1898)  55  Minn.  177;  Laning  v 
New  York  C.  R.  Co.  (1872)  49  N.  Y.  521,  10 
Am.  Rep.  417;  Roux  v.  Blodgett  ft  D.  Lumber 
Co.  (1891)  85  Mich.  519,  13  L.  R.  A.  728;  Lyttle 
V.  Chicago  ft  W.  M.  R.  Co.  (1890)  84  Mich.  289; 
Schlitz  V.  Pabst  Brewing  Co.  (1894)  57  Minn. 
303;  Woodward  Iron  Co.  v.  Jones  (1885)  80  Ala. 
123. 

*'No  doubt,  a  defect  thus  arising  in  machinery 
may  be  such  that  no  man  of  ordinary  prudence 
would  run  the  hazard  of  working  on  it.  If  a 
Jury  should  find  that  a  party  complaining  had 
materially  contributed  to  the  injury  by  his  own 
rashness,  the  action  could  not  be  maintained, 
inasmuch  as  it  is  well  established  that  a  plain- 
tiff who  has  materially  contributed  to  his  own 
injury,  by  his  own  negligence,  cannot  recover, 
although  he  may  show  negligence  In  the  oppo- 
site party.  But  the  question  whether  the  in- 
Jury  of  which  a  plaintiff  complains  is  to  be 
ascribed  wholly  to  the  negligence  of  the  defend- 
ant, or  whether  the  plaintiff  has  had  any  share 
in  bringing  it  about.  Is  one  wholly  for  the  Jury. 
In  the  present  case,  the  Jury  have  determined 
this  question  in  favor  of  the  plaintiff,  and  we 
are  bound  by  their  decision."  Clarke  v.  Holmes 
(1862)  7  Hurlst.  ft  N.  937,  81  L.  J.  Exch.  N.  S. 
856,  8  Jur.  N.  8.  992.  10  Week.  Rep.  405. 

"It  would  be  simply  Inhuman  to  hold  that  If 
an  employee,  thinking  the  machinery  he  Is 
using  Is  to  some  degree  unsafe,  reports  Its  con- 
dition to  his  employer  and  is  then  told  to  con- 
tinue to  use  it  for  a  short  time,  and  that  it  will 
be  immediately  repaired,  and  then.  In  obedience 
to  instructions,  continues  his  work  cautiously, 
believing  that  he  can  by  great  care  avoid  an 
accident  until  the  evil  is  remedied,  and  Is  in- 
jured In  spite  of  all  these  precautions,  his  mas- 
ter is  not  guilty  of  negligence,  but  that  tae 
servant  is,  and  that  therefore  there  can  be  no 
recovery.  Such  a  rule,  too,  would  be  as  bad 
for  the  master  as  it  Is  for  the  servant.    It  cer- 
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paired,  aod  that  he  continued  to  remain  in  the 
employment  of  the  defendant  up  to  the  time 
he  was  injured,  irrespective  of  whether  or  not 
such  time  was  tt  reasonable  one  in  which  the 
defect  might  have  been  remedied,  the  plaintiff 
was  entitled  to  recover.  It  is  a  recognized  rule 
that  it  is  the  duty  of  the  master  to  furnish  to 
the  servant  reasonably  safe  machinery  and  ap- 
pliances with  which  to  perform  his  work;  but 
when  the  servant  discovers  that  the  service 
has  become  more  dangerous  than  he  antici- 
pated when  he  entered  the  employment  of  the 
master,  or  when  he  discovers  defects  in  the 
machinery  or  appliances  which  make  it  unsafe 
for  him  to  longer  continue  in  the  employ  of 
the  master,  or  from  any  other  cause  he  con  • 
eludes  there  is  danger  in  continuing  further  in 
the  service,  it  is  his  duty  to  notify  the  master 


of  such  dangei,  or  of  such  defects  in  the  ma- 
chinery or  appliances  connected  with  his  work; 
and,  upon  the  master  being  notified,  the  serv- 
ant has  the  right  to  continue  in  the  employ  of 
the  master  for  a  reasonable  time,  awaiting  the 
remedy  of  such  defect.  He  has  the  right  tr> 
rely  for  a  reasonable  time  upon  the  promise  of 
the  master  that  such  defect  in  the  machinery, 
appliances,  or  other  surroundings  eonnecied 
with  his  work  will  be  repaired  and  the  ma- 
chinery made  safe,  and  the  right  to  expect 
that  such  promise  so  made  by  the  master  will 
be  fuliilled.  If  such  expectation  on  the  pan 
of  the  servant,  however,  is  not  fulfilled,  and 
the  defect  remedied  by  the  master  within  21 
reasonable  time,  and  the  servant  has  full  know]. 
edge  of  the  dangerous  condition  of  his  machia- 
ery,  appliances,  or  surroundings,  and  that  be 


talnly  Is  not  the  law."    Conroy  v.  Vulcan  Iron 
Works  (1878)  6  Mo.  App.  105. 

In  Holmfes  v.  Worthlngton  (1861)  2  Fost.  & 
F.  583,  Wllles,  J.,  charged  the  jury  as  follows- 
**If  the  defendants  knew  of  the  defect,  and  un- 
dertook to  repair  It,  and  the  plaintiff  went  on 
working,  relying  on  their  repairing  it,  then  they 
may  be  liable.  If  the  plaintiff  complained  of 
the  defect,  and  the  defendants  promised  that 
it  should  be  remedied,  he  is  not  to  be  deprived 
of  his  remedy,  merely  because,  relying  on  their 
promise,  he  remained  In  their  employment." 

To  preclude  the  servant,  therefore,  from 
maintaining  an  action  where  he  has  been  as- 
sured that  a  defect  will  be  remedied,  it  must  oe 
sured  that  a  defect  will  be  remedied,  it  must  be 
was,  for  some  special  reason,  Imprudent  under 
the  circumstances.  Whether  there  was  such  a 
reason  in  any  given  case  is  a  question  which 
Involves  a  consideration  of  the  two  elements 
which  indicate  what  may  be  termed  the  aggre- 
gaXe  amount  of  the  danger  to  which  the  serv- 
ant has  exposed  himself  by  continuing  work, 
viz.,  the  imminence  and  creatness  of  the  peril 
and  the  length  of  time  during  which  the  expos- 
ure to  It  has  continued.  On  the  one  hand,  the 
more  serious  the  peril,  the  more  rapidly  will 
the  permissible  period  of  continuance  run  out. 
On  the  other  hand,  the  fact  that  under  the  doc- 
trine of  probabilities  some  accident  will  sooner 
or  later  occur  as  a  result  of  exposure  to  an  even 
moderate  peril,  when  it  is  constantly  Incurred, 
for  a  considerable  period,  Justifies  the  argument 
that,  the  longer  the  time  that  has  elapsed 
without  a  fulfilment  of  the  promise  to  remedy 
a  defect,  the  more  certainly  has  the  servant 
been  guilty  of  negligence  In  continuing  in  the 
employment. 

"The  probability  of  suffering  injury  Is  meas- 
ured in  some  degree  by  the  length  of  the  period 
of  exposure.  One  may  be  especially  watchful 
to  avoid  danger  for  a  time,  while  the  same  de- 
gree of  watchfulness  would  not  be  so  likely  to 
be  exercised  continuously.  .  .  .  Reasonably 
prudent  men  may  expose  themselves,  for  a 
brief  period  of  time,  to  possible  risks,  not  of 
the  gravest  kind,  when  they  would  refuse  to  do 
so  continuously."  Lyberg  v.  Northern  P.  R. 
Co.  (1888)  39  Minn.  15. 

It  is  obvious  that  both  these  factors  must 
necessarily  be  considered  to  some  extent  in 
every  case,  and  that  the  rights  of  the  servant 
may  therefore  be  said,  in  mathematical  lan- 
guage, to  depend  upon  the  sum  of  two  variable 
quantities.  But,  as  the  principal  stress  must 
usually  be  laid  upon  one  or  other  of  the  fac- 
tors, it  will  be  convenient  to  adopt  a  dasslfica* 
tion  of  the  casps  according  to  the  greater  or 
less  prominence  which  may  have  been  assigned 
to  one  or  other  of  them. 
40  L.  R.  A. 


b.  Contrihutnry  negligence  vredieattd  /rom  tht 
gravitv  0/  the  risk  incurred. 

The  general  rule  has  been  thus  laid  down 
"If  the  nature  of  the  defects  in  the  machlce 
is  such  as  to  create  an  open,  imminent  danger 
such  as  no  prudent  man,  careful  of  his  life  aa<. 
limb,  and  none  but  a  reckless  man,  would  risk, 
then  the  injury  results  from  his  ovrn  negii- 
geuce,  .  .  .  but  If  the  nature  of  the  defect 
is  not  such  as  to  Impress  a  prudent  man  with  ^ 
feeling  or  consciousness  of  Imminent  danger, 
then  the  master  is  liable."  McKelvey  v.  Ches- 
apeake &  O.  U.  Co.  (18»1)  35  W.  Va.  50a 

The  first  half  of  this  statement  expressea  tte 
rule  in  the  form  which  It  would  naturally  take 
in  cases  In  which  the  servant's  rl^ht  of  recor- 
ery  is  denied.  It  implies  that  the  mere  giving 
of  a  promise  will  not  of  itself  suspend  tbe  opera- 
tion of  the  principle  that  a  servant  cannot  re- 
cover for  an  Injury  of  which  his  oivn  negllgen*  v 
was  an  efficient  cause,  and  that  he  wllL  tben^- 
fore,  be  unable  to  maintain  an  action  w-hererer 
the  danger  to  which  he  was  exposed  after  re 
celving  the  promise  is  such  that  no  man  %jf 
ordinary  prudence  would  have  run  ttie  haxard 
of  remaining  in  the  employment. 

"Where  an  employee  knows  that  the  dan^r 
is  great  and  Immediate,  such  as  a  reasonab.T 
prudent  man  would  not  assume,  be  cannot  re- 
cover for  an  injury,  even  though  he  remained 
in  the  employer's  service  in  reliance  upon  the 
latter' 8  promise  to  remedy  the  defects  whkli 
produced  the  danger."  Indianapolis  &  St.  L. 
R.  Co.  V.  Watson  (18S7)  114  Ind.  20. 

Similar  language  Is  used  in  Clarke  v.  Holmes 
(1862)  7  Hurlst.  &  N.  937,  31  L.  J.  Bxch.  K.  8 
356,  8  Jur.  N.  S.  092.  10  Week.  Bep.  405;  Distric: 
of  Columbia  v.  McBlllgott  (1886)  117  U.  S.  62L3» 
L.  ed.  946;  Kane  v.  Northern  C.  R.  Co.  <1888}  !:> 
U.  S.  91,  82  L.  ed.  339;  St.  Louis,  A.  &  T.  R. 
Co.  V.  Kelton  (18!)2)  S5  .Ark.  483;  Texas  &  X.  0. 
R.  Co.  V.  Blngle  (1896)  9  Tex.  Civ.  App.  322: 
McAndrews  v.  Montana  Union  R.  Co.  (188^  V. 
Mont.  290:  Harvey  v.  Alturas  Gold  Min.  Ca 
(1893,  Idaho)  31  Pac.  819. 

An  instruction  Is  erroneous  which  In  effect 
declares,  as  a  conclusion  of  law,  that.  If  t^ 
master  promised  repairs  he  is  liable  witboc: 
regard  to  the  character  of  the  defects,  or  the 
probability  or  Improbability  of  danger,  or 
whether,  all  things  considered,  the  plaintiEr 
was  or  was  not  so  negligent  in  contlnning  t^ 
work  that  he  ought  not  to  recover.  McEelTcy 
V.  Chesapeake  &  O.  R.  Co.  (1891)  36  W.  Va.  50& 
Compare  Counsell  v.  Hall  (1888)  145  Mass.  468; 
Gulf,  C.  &  S.  P.  R.  Co.  V.  Brentford  OSOli  79 
Tex.  019;  International  &  G.  N.  R.  Co.  v.  Wll^ 
iaros  (1891)  82  Tex.  342. 

The  second  half  of  the  statement  expresses 
the  rule  in  the  language  which  la  appropriate 
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is  subjected  at  all  times  to  prospective  injury, 
it  is  his  duty  to  quit  the  service  of  the  master, 
and  not  subject  himself  to  further  danger. 

In  the  case  of  District  of  Columbia  v.  Mc- 
Elligott,  117  U.  S.  621,  29  L.  ed.  946.  the  cause 
arose  out  of  personal  injuries  received  by  a 
laborer  while  at  work  upon  a  bank  of  gravel. 
The  evidence  tended  to  show  he  discovered  the 
bank  was  in  an  unsafe  condition,  and  asked 
the  supervisor  for  a  man  to  watch  it,  where- 
upon he  received  assurance  such  would  be 
done.  No  such  assistance  however  was  given, 
but  the  laboror  continued  to  work  for  a  half 
day  thereafter,  knowing  the  danger,  when  the 
bank  fell,  and  severely  injured  him.  It  was 
held  by  the  court  in  that  case  that  it  was  the 
duty  of  the  laborer,  having  knowledge  of  the 
dangerous  condition  of  the   bank,  to  exercise 


diligence  and  care  in  protecting  himself,  with- 
out regard  to  any  assurance  which  he  might 
have  received  from  his  employer.  The  rule  in 
the  above  case  is  stronger  than  the  rule  in  this 
state.  As  a  general  rule,  the  courts  will  con- 
sider that  the  master  who  employs  a  servant 
has  a  better  and  more  comprehensive  knowl- 
edge of  the  machinery  and  materials  to  be  used 
than  the  employee.  The  servant  has  a  right 
to  presume  that  the  materials  and  appliances 
which  are  furnished  to  him  in  the  performance 
of  his  dutv  are  sufficient  therefor.  This  rule» 
however,  is  not  applicable  to  all  cases,  and, 
where  the  servant  has  equal  knowledge  wittk 
the  master,  and  a  full  knowledge  of  all  exist- 
ing defects,  and  more  especially  in  the  per- 
formance of  ordinary  labor,  in  which  no  intri- 
cate machinery  is  involved,  the  rule  is  not  ap- 


to  cases  In  which  the  aervant's  right  of  recovery 
is  conceded.  It  affirms  the  principle  that  the 
master's  promise  will  entitle  the  servant  to  re- 
cover for  any  Injury  received  within  a  reason- 
able time  after  the  promise  was  given,  nnless  the 
danger  which  the  master  agreed  to  remove  was 
such  that  no  prudent  man  would  have  exposed 
himself  to  it.  Brownfleld  v.  Hughes  (1889)  129 
Pa.  194;  Patterson  v.  Pittsburg  &  C.  R.  Co. 
(1874)  76  Pa.  389,  18  Am.  Rep.  412;  Conroy  v. 
Vulcan  Iron  Works  (1876)  62  Mo.  35;  Rothen- 
berger  v.  Northwestern  Consol.  Mill.  Co.  (1894.1 
57  Minn.  461;  Greene  v.  Minneapolis  &  St.  L. 
R.  Co.  (1883)  31  Minn.  249,  47  Am.  Rep.  785: 
Harris  v.  Hewitt  (1806)  64  Minn.  54;  Smith  v. 
K.  W.  Backus  Lumber  Co.  (1896)  64  Minn.  447: 
Homestake  Mln.  Co.  v.  Fullerton  (1895)  69  Fed. 
Uep.  923,  36  U.  S.  App.  32,  16  C.  C.  A.  545; 
Atchison,  T.  &  S.  P.  R.  Co.  v.  Midgett  (1895)  1 
Kan.  App.  138;  Sioux  City  &  P.  R.  Co.  v.  Finlay- 
sou  (1884)  16  Neb.  578,  49  Am.  Rep.  724;  South- 
ern Kansas  R.  Co.  v.  Croker  (1889)  41  Kan.  747. 

Usually,  of  course,  it  is  a  question  of  fact  for 
the  Jury  whether  the  defect  was  such  that 
ouly  an  imprudent  man  would  have  continded 
to  use  the  defective  appliance.  Hough  v.  Texas 
&  P.  R.  Co,  (1879)  100  U.  S.  226,  25  L.  ed.  617, 
Clarke  v.  Holmes  (1862)  7  Hurlst.  &  N.  937,  31 
L.  J.  Exch.  N.  S.  356,  8  Jur.  N.  S.  992,  10  Week. 
Rep.  405;  Smith  v.  E.  W.  Backus  Lumber  Co. 
(18(KI)  64  Minn.  447;  Schlitz  v.  Pabst  Brewing 
Co.  (1894)  57  Minn.  303. 

But  sometimes  a  court  will  undertake  to  de- 
clare, as  a  matter  of  law,  that  the  continuance 
of  work  was  negligence,  as  where  the  servant 
drove  a  vicious  horse  with  an  old  and  rotten 
harness,  although  the  employer  had  promised  to 
fix  the  harness  or  give  a  new  one,— especially 
where  a  new  harness  had  been  furnished.  Lev- 
esque  v.  Jausen  (1895)  165  Mass.  16. 

The  mere  fact  that  the  servant  was  aware 
that  the  danger  to  which  he  would  be  exposed 
was  serious  is  not  necessarily  conclusive 
against  him.  The  promise,  and  its  natural  ef- 
fect upon  a  man  of  ordinary  prudence,  are  to 
l>e  taken  Into  consideration.  Texas  &  N.  O.  R. 
Co.  v.  Bingle  (1895)  9  Tex.  Civ.  App.  322. 

So,  it  has  been  held  that,  where  a  promise 
docH  not  designate  any  time  at  which  an  incom- 
petent fellow  servant  will  be  removed,  the  plain- 
tiff may  reasonably  infer  that  he  will  be  re- 
moved at  once,  or  as  soon  as  possible,  and  the 
jury,  in  determining  whether  he  was  guilty  of 
ne;;ligence  in  continuing  to  work,  may  justi- 
fiably consider  that  such  an  Inference  will  nat- 
urally influence  his  conduct.  Lyberg  v.  North- 
ern P.  R.  Co.  (1888)  39  Minn.  15. 

It  has  been  very  truly  remarked  that,  rely- 
ing upon  the  promises  of  a  master  to  remove 
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the  cause  of  danger,  "the  most  prudent  work 
men  will  often  take  risks,  not  merely  on  ac- 
count of  their  own  necessities,  but  in  considera- 
tion of  their  employer's,  whose  interests  require 
their  continued  service."  Union  Mfg.  Co.  v. 
Morrlssey  (188S)  40  Ohio  St.  148,  48  Am.  Rep. 
669. 

Hence  a  finding,  in  answer  to  a  special  inter- 
rogatory, that  the  danger  of  using  a  defective 
appliance  was  great,  apparent,  and  continuous, 
will  not  overcome  the  eflfect  of  a  general  verdict 
for  the  plaintiff,  where  there  is  no  finding  that 
an  ordinarily  prudent  man  would  not  have  used 
it  under  the  circumstances.  Indianapolis  Union 
R.  Co.  V.  Ott  (1894)  11  Ind.  App.  564   and  579. 

When  the  imminence  of  the  danger  is  relied 
upon  as  a  circumstance  which  precludes  the 
servant  from  recovery,  it  is  necepsary  to  show 
that  the  injury  was  caused  by  an  event  which 
might  reasonably  have  been  expected  to  occur 
in  consequence  of  the  existence  of  that  particu- 
lar danger  to  which  the  master's  promise  re- 
lated. Thus,  an  engineer  Is  not,  as  a  matter  of 
law,  negligent  in  taking  out  a  locomotive  with 
the  "chafing-Irons"  in  a  defective  condition, 
where  he  has  reported  the  defect,  and  the  fore- 
man of  the  roundhouse  has  promised  to  repair 
It,  when  the  trip  is  finished;  the  only  probable 
imminent  danger  in  such  a  case  being  that  the 
engine  may  part  from  the  tender,  and  that  is 
not  a  personal  danger  but  one  merely  afitecting 
the  property  of  the  railroad.  A  collision  which 
causes  the  engine  to  override  the  tender,  and 
thus  cuts  olT  the  escape  of  the  engineer,  is  not 
an  event  which  is  expected  to  be  anticipated. 
Greene  v.  Minneapolis  &  St.  L.  R.  Co.  (188.'i)  31 
Minn.  248,  47  Am.  Rep.  785. 

a  Conlributorv  vegligence  predicated  from  the 
length  of  time  the  servant  hag  isorked  after  the 
promUe  was  given. 

The  allowable  period  of  continuance  in  the 
employment  Is  commonly  described  by  the 
epithet  **rea8onable.'*  Lyttle  v.  Chicago  &  W. 
M.  R.  Co.  (1890)  84  Mich.  289;  Woodward  Iron 
Co.  V.  Jones  a8S5)  80  Ala.  123;  Swift  &  Co.  v. 
Madden  (1897)  165  111.  41;  Ferriss  v.  Berlin 
Mach.  Works  (1895)  90  Wis.  541;  Breckenridge 
Co.  V.  Hicks  (1893)  04  Ky.  362;  Conroy  v.  Vul- 
can Iron  Works  (1876)  62  Mo.  35,  Followed  in 
B.  C.  (1878)  0  Mo.  App.  102;  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Midgett  (1895)  1  Kan.  App.  138. 

The  use  of  this  expression  necessarily  im- 
plies that  the  question  whether  the  servant  has 
exceeded  the  limits  of  the  allowable  period  Is 
ordinarily  one  for  the  jury.  Jollet,  A.  &  N.  R. 
Co.  V.  Velie  (1891,  Hi.)  26  N.  B.  1086;  Union 
ntg.  Co.  V.  Morrlssey  (1883)  40  Ohio  St.  148.  48 
Am.  Rep.  669;  Smith  v.  E.  W.  Backus  Lumber 
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plicable.  In  Marih  v.  Chiekering,  101  N.  Y. 
400,  this  exceplioD  is  recognized,  and  it  is  said 
that  ibe  facts  that  a  laborer  using  ordinary 
tools  and  appliances  notified  tbe  master  of  a 
defect  of  which  the  servant  himself  had  full 
knowledge,  and  asked  it  to  be  remedied,  and 
the  master  promised  so  to  do,  do  not  render  the 
master  responsible.  The  rule  in  this  state  is 
more  liberal,  however,  and  permits  tbe  servant 
to  remain  in  tbe  employ  of  the  master  for  a 
reasonable  time,  awaitmg  the  remedy  of  such 
defects.  In  Corcoran  v.  Milwaukee  Oaalight 
Co.  81  Wis.  1(^1.  the  plaintiff  had  been  em- 
ployed by  the  defendant  in  making  ^neral 
repairs  about  its  building,  and  had  occasionally 
been  required  to  use  a  ladder.     Upon  his  state- 


ment that  the  ladder  was  not  safe,  tbe  foreman 
had  promised  to  have  a  safe  ladder  provided. 
Relying  upon  such  promise,  tbe  plaiDtiff  con- 
tinued in  tbe  employ  of  the  defendant,  but  tbe 
foreman  failed  to  provide  such  safe  ladder. 
The  plaintiff  was  ordered  by  the  foreman  to 
ascend  the  ladder,  and  make  certain  repairs. 
and,  the  ladder  being  unsafe,  and  the  floor  on 
which  it  rested  being  slippery,  the  plaintiff  was 
injured  by  the  falling  of  the  ladder  while  as- 
cending it.  Tbe  court  in  that  case  held  do 
liability,  saying  it  has  been  held  by  it  that 
in  a  proper  case  tbe  servant  may  rely  npoa 
such  assurance  to  remedy  defects  for  a  t»- 
sonable  time,  but,  if  he  remains  in  such  servioe 
after  the  expiration  of  such  reasonable  time,  be 


Co.  (1896)  64  Minn.  447;  Belair  v.  Chicago  &  N. 
W.  R.  Co.  (1S76)  48  Iowa,  662;  Ferrlss  v.  Berlin 
Mach.  Works  (1885)  90  Wis.  541. 

The  opiniona  of  the  appellate  conrts,  there- 
fore, upon  this  question  usually  reach  ua  in  the 
shape  of  an  answer  to  a  request  to  set  aside  a 
verdict  for  one  of  the  parties,  or  to  revise  the 
action  of  trial  Judges  In  taking  the  issue  from, 
or  leaving  it  to,  the  Jury,  and  this  fact  renders 
many  of  the  decisions  rather  unsatisfactory  as 
precedents. 

In  view  of  the  fact  that  the  determination 
of  the  question.  What  Is  a  "reasonable  time?** 
must.  In  almost  every  instance,  be  left  to  the 
Jury,  several  attempts  have  been  made  to  Im- 
part a  greater  defiuiteness  to  that  expression 
by  stating  the  circumstances  proper  to  be  con- 
sidered In  cases  where  Its  meaning  Is  material. 

Some  authorities  Interpret  the  phrase  "rea- 
sonable, time"  as  meaning  such  a  time  as  would 
reasonably  be  allowed  for  the  performance  of 
the  promise.  Rothenberger  v.  Northwestern 
Consol.  Mill.  Co.  (1894)  57  Minn.  461;  Parody  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (1882)  15  Fed.  Rep. 
205. 

Others  as  the  time  within  which  the  defect 
might  reasonably  have  been  remedied.  Harris 
v.  Hewitt  (1890)  64  Minn.  54. 

Others  us  the  time  which  may  elapse  while 
the  servant  Is  reasonably  expecting  the  prom- 
ise to  be  performed.  Counsell  v.  Hall  (1888) 
145  Mass.  468. 

Others  amplify  this  statement  by  declaring 
that  the  servant  can  recover  for  an  injury 
caused  by  the  defect  * 'within  such  a  period  of 
time  after  the  promise  as  It  would  be  reason- 
able to  allow  for  Its  performance,  and,  as  we 
think,  for  an  Injury  suffered  within  any  period 
which  would  not  preclude  all  reasonable  expec- 
tation that  the  promise  might  be  kept." 
Shearm.  &  Redf.  Neg.  8  96,  quoted  with  ap- 
proval in  Hough  V.  Texas  &  P.  R.  Co.  (1879) 
100  U.  S.  213,  25  L.  ed.  612. 

In  Stephenson  v.  Duncan  (1889)  78  Wis.  404, 
the  declaration  was  held  fatally  defective  for 
the  reason  that  It  averred  that  the  defendant 
had  ample  time  to  put  the  appliance  in  safe 
condition  between  the  time  when  the  plalntitf 
informed  him  of  the  defect  and  the  time  of  the 
injury.  This  allegation  was  held  to  Imply  that 
the  plaintiff  continued  In  his  employment  be- 
yond the  time  within  which  he  might  reason- 
ably expect  the  defendant  would  keep  his 
promise  and  remedy  the  defect. 

The  view  of  the  dissentient  minority  In  Illi- 
nois Steel  Co.  V.  Mann  appears  to  be  more  in 
harmony  with  the  general  principles  which  de- 
termine the  servants'  rights  under  the  circum- 
stances, and  Is  substantially  the  same  as  that 
adopted  in  the  decision  in  the  cases  cited  above. 

Some  courts  have  adopted  the  reasoning  of 
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the  following  passage  from  Wharton  on  Negli- 
gence, I  221,  where,  after  laying  down  ttie  rule 
as  to  the  effect  of  a  promise  In  modlf  jing  tke 
general  principle  referred  to  at  the  bes^Innia; 
of  this  note,  the  learned  anther  proceeds  thcs: 
''The  only  ground  on  which  this  exception  cos 
be  Justified  is,  that  in  the  ordinary  coarse  of 
e\orit8  tb(  employee,  supposing  the  employer 
would  right  matters,  would  remain  in  the  em- 
ployer's service:  and  that  It  wonld  be  reaaoa- 
able  t(i  expect  such  continuance.  Bnt  this  rea- 
soning does  not  apply  to  cases  where  the  eia- 
ployee  sees  that  the  defect  has  not  been  reme- 
died, and  yet  exposes  himself  to  it.  In  scdi 
case,  on  the  principles  heretofore  announced. 
the  employer's  liability  in  this  form  of  actiae 
ceases.  He  may  be  liable  for  breach  of  promise; 
but  the  causal  connection  between  his  negli- 
gence and  tbe  injury  Is  broken  by  the  Interme- 
diate voluntary  assumption  of  the  risk  by  tae 
employee."  See  Woodward  Iron  Co.  t.  Joaes 
(1885)  80  Ala.  123.  In  a  later  case  the  saae 
court  again  defined  its  position  as  follows:  ^A 
promise  alreudj'  broken  can  afford  no  reasoa- 
able  guaranty  of  the  fulfilment  of  any  expecta- 
tion based  on  Its  disappointed  assurances.  For 
a  'servant  or  employee  to  persist  in  exposiai 
himself  to  danger  on  the  faith  of  sncb  a  prom- 
ise may  often  be  a  want  of  that  ordinary  pr»- 
dence  which  the  law  exacts  of  him  at  eTccy 
stage  of  his  employment,  according  to  the  de- 
gree and  nature  of  the  danger.  Boreka  Co.  r. 
Bass  (1880)  81  Ala.  200,  00  Am.  Rep.  152. 

To  the  same  effect,  see  Bridges  v.  Tennessee 
Coal,  I.  &  R.  Co.  (1895)  109  Ala.  287. 

In  Gulf,  C.  &  S.  P.  R.  Co.  v.  Brentford  (1S91I 
79  Tex.  619,  the  court  strongly  intimated  its 
preference  for  the  same  view,  but  it  baa  bees 
expressly  repudiated  In  Greene  v.  MlnneapolU 
&  St.  L.  R.  Co.  (1883)  31  Minn.  248,  47  Am.  Repi 
185,  and  thus  combated  with  great  cogency  is 
Texas  &  N.  O.  R.  Co.  v.  Blngle  (1896)  9  Tex. 
Civ.  App.  S22.  **It  seems  to  us  that  sach  t 
view,  unless  it  be  limited  to  casea  in  which  die 
servant  has  been  guilty  of  negligence,  disre- 
gards the  effect  of  the  promise  of  the  master 
as  taking  upon  himself  the  risk  incurred  by  tbe 
servant  in  doing  the  work.  If  the  aerrant,  by 
the  promise.  Is  at  first  justified  in  remaining  ia 
the  service,  and  does  not  in  so  doing  take  npoa 
himself  responsibility  of  the  danger  Incurred, 
how  can  It  be  aald  that  he  makes  it  bis  ova 
when  he  continues  to  work  with  the  defective 
appliance  at  the  time  he  receives  his  hurt! 
Such  a  doctrine,  wonld  entirely  destroy  the 
force  of  the  promise  as  an  assumption  of  re^ 
sponslbillty  by  the  master,  and  force  the  serr- 
ant  to  stop  working  with  the  imperfect  appli- 
ance, notwithstanding  such  promise,  natll  the 
repair  had  been  made.  Of  course.  In  sappoa- 
able  cases  the  servant  may  not  be  warranted 
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is  thereby  deemed  to  waive  his  objectioD,  and 
assume  the  risk.  To  the  same  effect,  aiso.  Is 
Qowen  v.  Barley,  12  U.  8.  App.  674.  M  Fed. 
Rep.  974.  6  C.  C.  A.  199.  In  that  case  the 
'Court  says:  *'The  rule  that  the  master  is  re- 
sponsible for  damages  resulting  to  a  servant 
from  defects  in  machinejr  and  appliances,  of 
-which  the  servant  has  notified  him,  and  which 
he  has  promised  to  repair,  governs  cases  in 
which  machinery  or  tools  that  are  used  in  the 
work  are  discovered  to  Ije  dangerously  defec- 
tive while  in  use,  and  to  cases  in  which  tools 
or  machinery  are  necessary  for  the  same  i>er- 
formance  of  the  work.  It  has  no  application 
to  a  case  where  the  service  required  is  simple 
manual  labor  without  tools  or  machinery,  and 


where  no  such  tools  or  appliances  are  necessa- 
ry to  the  performance  of  the  work  with  a  reason- 
able degree  of  safety."  In  Stephenson  v,  Dun- 
can, 73  \yi8.  404,  it  was  held  that  the  servant 
has  the  rigbt  to  abandon  the  service  because 
it  is  dangerous,  but  that  he  mi^  refrain  for 
a  reasonable  time  in  so  doing,  in  consequence 
of  assurance  by  the  master  that  the  danger 
shall  be  remedied;  and  he  will  not  be  held  to 
thereby  assume  the  risk.  But,  if  he  continues 
in  the  service  fur  a  longer  time  than  is  reason- 
able to  allow  for  the  performance  of  the  mas- 
ter's promise,  he  will  be  deemed  to  have  waived 
his  objection,  and  assumed  the  risk.  In  the 
case  of  Missouri  Furnace  Co,  v.  Abend,  107  HI. 
44,  47  Am.  Rep.  425,  this  court  said:    "It  is 


in  contlnulug  to  use  the  machinery,  though  a 
promise  to  repair  be  made,  for  the  danger  may 
be  so  great  and  patent  that  no  pradent  man 
would  incur  it:  or  the  servant  may,  by  snbse- 
-qaent  carelessneas  of  his  own,  add  to  the  risk 
assumed  by  the  master,— In  either  of  which 
cases  the  promise  to  supply  the  defect  could 
not  avail  him.  But,  in  our  own  opinion  the 
mere  fact  that  the  servant,  acting  under  such 
41  promise,  kuows  at  the  time  he  receives  his  in- 
Jury  from  the  defective  condition  that  it  has 
not  been  removed,  does  not  impose  upon  him 
tlie  risk,  any  more  tlian  did  his  continuance  in 
the  service  with  knowledge  of  the  defect  at  the 
time  the  promise  was  made.  The  opinion  in 
the  Brentford  Case  deals  mainly  with  the  de- 
fense of  contributory  negligence,  rather  than 
with  that  of  assumption  of  risk,  and  is  not  a 
decision  of  the  point  now  under  consideration, 
though  there  are  expressions  in  the  opinion 
which  seem  to  controvert  the  exception  to  the 
general  rule,  arising  from  a  promise  to  repair. 
A  limitation,  generally  recognized,  upon  the 
•doctrine  that  the  promise  to  repair  places  the 
risk  upon  the  master  is,  that  the  servant  can 
rely  upon  the  promise  only  for  a  reasonable 
time  for  the  master  to  comply  with  it;  and 
must  not  himself  be  guilty  of  a  want  of  due 
■care  contributing  to  his  injury." 

The  essential  objection  to  any  such  rigid  pre- 
sumption as  that  for  which  Mr.  Wharton  stands 
aponsor  is  that  it  seems  to  be  wholly  inconsis- 
tent with  a  reasonable  construction  of  the 
general  principle  which  dominates  cases  of 
this  type,  viz.,  that  the  question  whether  the 
plalntiflT  was  negligent  in  being  in  the  service 
when  he  was  injured  Is  one  of  fact  to  be  de- 
cided with  due  reference  to  all  the  testimony 
produced.  Common  sense,  in  fact,  rejects  the 
idea  that  a  servant  is  necessarily  Imprudent  be- 
cause he  puts  contldence  in  a  master  who  has 
failed  to  keep  his  promise.  Reliance  on  the 
promise  only  ceases  to  be  Justifiable  when  the 
.employer  has  obviously  no  intention  of  remov- 
ing the  danger,  and  whether  that  time  has  ar- 
rived must,  in  all  but  the  very  clearest  cases, 
remain  a  question  for  the  Jury.  So  far  as  this 
particular  aspect  of  the  question  is  concerned 
the  correct  theory  would  rather  seem  to  be  that 
the  servants  continuance  of  work  with  knowl- 
edge that  the  promised  repairs  have  not  been 
made  within  the  time  stipulated  merely  aifords 
"a  very  strong  argument  that  the  servant  is 
no  longer  relying  upon  the  promise,  but  has 
•decided  to  take  the  risk."  Counsell  v.  Hall 
.<1888)  145  Mass.  470. 

Material  facts  to  be  considered  in  connection 
with  the  length  of  the  period  which  has  elapsed 
alnce  the  giving  of  the  promise  are,  the  fre- 
<iuency  with  which  the  servant  was  called  upon 
to  handle  the  defective  appliance  after  the 
promise  was  received,  the  opportunities  he  may 
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have  had  to  examine  It,  and  the  necessity  for 
making  that  examination,  in  view  of  his  com- 
plaint as  to  its  condition,  and  the  right  he  had 
to  suppose  it  had  been  repaired  in  pursuance 
of  the  promise.  Belair  v.  Chicago  &  N.  W.  B. 
Co.  (1876)  43  Iowa,  662. 

In  determining  whether  the  danger  from  con- 
tinuing to  work  with  an  Incompetent  subordi- 
nate, for  a  certain  period,  was  such  that  a  pru- 
dent man  would  not  have  exposed  himself  to 
it,  even  on  the  faith  of  the  master's  promise  to 
remove  him,  the  circumstances  to  be  considered 
are,  "the  general  nature  of  the  employmentp 
the  nature  and  extent  of  the  danger  necessar- 
ily and  generally  incident  to  it  when  carried  on 
In  company  with  an  incompetent  subordinatep 
as  well  as  the  particular  nature  of  the  work 
being  done  during  the  period  .  .  .  [covered 
by  the  promise]  and  the  opportunities  which 
the  plaintiff's  position  presented  for  self -pro- 
tection during  a  brief  period  by  watchfulness, 
or  by  so  ordering  the  employment  .  .  .  as  to 
lessen  the  risk  from  his  want  of  skill."  Lyberg 
V.  Northern  P.  E.  Co.  (1888)  89  Minn.  16. 

In  Swift  &  Co.  V.  Madden  (1897)  166  111.  41, 
It  was  held  that,  as  a  promise  to  repair  which 
makes  no  mention  of  the  time  at  which  th:}  re- 
pairs are  to  be  completed  amounts  to  a  prom- 
ise to  repair  in  a  reasonable  time,  and  as  a  serv- 
ant to  whom  such  a  promise  is  made  can  re- 
main In  the  service  a  reasonable  time  to  permit 
the  fulfilment  of  the  promise,  it  is  not  error 
to  refuse  an  instruction  which  would  disable 
the  servant  from  recovering  if  the  Jury  found 
that  the  promise  was  indefinite  as  to  the  time 
when  the  defect  should  be  repaired,  and  the 
servant  continued  to  work  from  day  to  day 
with  the  knowledge  that  no  repairs  had  been 
made. 

d.  lUustrative  cases. 

In  any  case  where  a  prudent  man  would  be 
justified  In  remaining  in  the  service  at  all  after 
the  discovery  of  the  danger  <;overed  by  the 
promise,  the  servant  cannot  be  regarded  as 
negligent  where  he  continues  to  work  under  a 
well-founded  belief  tliat  steps  to  secure  his 
safety  will  be  taken  almost  immediately.  Fair- 
bank  V.  Haentzsche  (1874)  73  lU.  236  (danger 
from  moving  machinery,— no  specific  time  men- 
tioned In  promise);  Sendzikowski  v.  McCormick 
Harvesting  Mach.  Co.  (1806)  68  111.  App.  418 
(defective  machine;  no  specific  time  mentioned 
in  promise);  Shlacker  v.  Ashland  Iron  Min.  Co. 
(1891)  89  Mich.  253  (mining  company  liable  for 
the  death  of  a  miner  who  was  directed  to  re- 
main at  work  by  the  mining  captain  after  com- 
plaining of  expected  danger,  and,  being  left 
there  for  two  hours,  was  killed  in  consequence 
of  so  remaining);  Madara  v.  Pottsvllle  Iron  ft 
S.  Co.  (1894)  160  Pa.  109  (father  entitled  to  re- 
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now  uniformly  stated  by  text-writers,  that 
where  the  master,  on  being  notified  by  the 
servaDt  of  defects  that  render  the  service  he  is 
engaged  to  perform  more  hazardous,  expressly 
promises  to  make  the  needed  repairs'  the  serv- 
ant may  continue  in  the  employment  a  reason- 
able time  to  permit  tbe  performance  of  a  prom- 
ise in  that  regard  without  being  guilty  of  neg- 
ligence, and,  if  any  injury  results  therefrom, 
he  may  recover,  unless  when  tbe  danger  is  so 
imminent  that  do  prudent  person  would  un- 
dertake to  perform  the  service.  .  .  .  The 
doctrine  on  this  subject  rests  on  sound  prin- 
ciple, and  it  will  be  found  to  be  6upp>orted  by 
English  and  American  decisions.  The  reason 
upon  which  the  rule  is  said  to  rest  is,  that  the 


promise  of  the  master  to  repair  defects  relieves- 
the  servant  from  the  charge  of  ne^ligeooe  by 
continuing  in  the  service  after  the  disoovery  of 
the  extra  perils  to  which  he  would  be  exposed.'* 
In  Counsdl  v.  EaU,  145  Mass.  468.  the  pUiotiff 
was  employed  by  the  defendant  to  take  charge 
of  an  engme  and  boiler,  and  plaiDtiff  com- 
plained to  defendant  that  the  glass  water  ganre 
of  the  boiler  was  defective  and  dangeroos,  and 
defendant  promised  to  get  a  new  one.  About 
two  weeks  after,  the  gauge  exploded,  is  jaring 
the  plaintiff.  The  court  said:  "If  macbiDety 
upon  which  a  servant  is  employed  has  becoow 
dangerous,  and  the  servant  has  conaplained  of 
it,  and  has  been  promised  that  it  shall  be  re- 
paired, but  it  is  injured  before  the  defect  is 


cover  for  tbe  death  of  his  son  occasioned  by  the 
fact  that  the  platform  upon  which  he  was  work- 
ing wxiB  obviously  too  narrow,  and  the  accident 
happened  within  twenty  minutes  after  the  fa- 
ther had  been  Induced  by  the  boss  In  charge 
of  the  work  to  allow  the  deceased  to  remain 
temporarily  at  his  employment  by  the  promise 
that  the  deceased  should  be  taken  right  down). 

The  courts  are  particularly  Inclined  to  put  a 
lenient  construction  upon  the  servant's  contin- 
uance of  work,  where  his  Immediate  desertion 
of  his  post  would  cause  extreme  Inconvenience 
to  his  employer  and  the  public,  and  he  may 
therefore  be  regarded  as  having  exposed  him- 
self to  danger  from  motives  of  duty.  Such 
cases  present  Uiemselves  where  the  servant  Is 
In  control  of  some  machinery  used  in  the  busi- 
ness of  transportation,  which,  as  is  well  known, 
is  not  infrequently  found  to  be  out  of  order  at 
a  time  when  It  will  greatly  Incommode  the 
traffic  to  withdraw  It  temporarily  from  use. 
Thus,  in  Greene  v.  Minneapolis  &  St.  L.  R.  Co. 
(1883)  31  Minn.  248,  47  Am.  Rep.  785.  the  action 
was  held  not  to  be  barred,  w^here  an  engineer 
was  injured  while  running  a  defective  engine 
to  a  certain  station,  his  superior  officer  having 
promised  to  repair  It  there,  if  there  was  time, 
and,  if  not,  to  repair  it  on  his  return.  So,  It 
was  hold  in  Kane  v.  Northern  C.  R.  Co.  (1888) 
128  U.  S.  91,  32  L.  ed.  339,  where  it  was  held 
that  an  employee  on  a  train  owes  It  to  the  pub- 
lic, as  well  as  to  his  master,  not  to  abandon  his 
post,  and  that  tbe  absence  of  a  step  on  one  of 
the  cars  did  not  create  a  danger  so  imminent  as 
to  subject  him  to  a  charge  of  recklessness  in 
continuing  work,  upon  receiving  an  assurance 
from  the  conductor  that  the  defective  car  would 
be  thrown  out  of  the  train  when  It  reached  a 
station  a  few  miles  distant  from  the  place 
where  he  noticed  the  defect.  So,  it  has  been 
held  not  to  be  necesssarlly  negligence  for  an  en- 
gineer to  take  to  the  end  of  the  trip,  at  the  re- 
quest of  his  superior  officer  (master  mechanic), 
an  engine  the  only  defect  of  which  is  a  disabled 
air-brake.  Flynn  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  (1883)  78  Mo.  195,  47  Am.  Rep.  99. 

The  following  rulings  as  to  specific  periods  of 
continuance  will  serve  to  illustrate  the  manner 
in  which  the  appellate  courts  have  dealt  with 
the  verdicts  of  Juries,  under  different  sets  of 
facts,  showini?  the  existence  of  a  greater  or 
less  danger:  lu  Clarke  v.  Holmes  (1862)  7 
Hurlst.  &  N.  937,  31  L.  J.  Exch.  N.  S.  356,  8 
Jur.  N.  S.  992,  10  Week.  Rep.  405,  where  the 
machinery  which  caused  the  Injury  had  re- 
mained unfeneed  for  about  a  year,  and  the 
servant  had  made  frequent  complaints,  the 
court  of  exchequer  chamber  upheld  a  verdict 
absolving  the  plaintiff  of  the  charge  of  con- 
tributory negligence  in  continuing  to  work  dur- 
ing that  period.  But  the  question  whether  the 
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time  of  continuance  was  unreasonable  was  not 
raised  either  by  the  court  or  by  couiueL 

In  Belair  v.  Chicago  &  N.  W.  R.  Co.  (1876)  43 
Iowa,  662,  the  court  refused  to  say,  as  a  mat- 
ter of  law,  that  a  brakeman  waived  Ills  object- 
tlon  to  a  defective  draw-bar  by  conti Doing  la 
the  service  about  three  months,  daring  whiea 
he  had  occasional  opportunities  for  ascertatnlBg 
whether  the  master's  promise  had  been  kept. 

In  Eureka  Co.  v.  Bass  (1886)  81  Ala.  200.  Oi> 
Am.  Rep.  152,  the  court  set  aside  a  verdict  ifnt 
a  miner  where  the  tendency  of  the  fuses  sup- 
plied to  hang  fire  had  become  kno^rn  to  hiiL 
six  days  before  he  was  injured,  tbronfrb  his 
returning  to  the  mine  in  the  belief  tbat  the 
fire  communicated  to  the  fuse  had  been  extia- 
guished,  and  the  court  had  declined  to  grlve  a 
charge  to  the  effect  that  the  plaintiff  conld  nor 
recover  if  he  continued  work  beyond  a  reason- 
able time. 

This  case  was  followed  in  Davis  v.  Graham 
(1892)  2  Colo.  App.  210,  where  a  Jndsment  for 
the  plaintiff  was  reversed  because  the  trial 
judge  had  not  given  an  Instruction  indlcatiiis 
to  the  jury  the  law  as  to  reasonable  time. 

A  miner  is  justified  in  contlnoln^  his  work 
where  his  foreman  has  promised  that  a  pile  of 
debris,  which  would  obstruct  his  escape  In  case 
of  ticcident,  would  be  removed  on  the  followisg 
morning,  where  there  Is  no  indication  that  any 
such  accident  is  likely  to  happen  before  the 
promise  can  be  kept.  Kelley  v.  Fourth  of  Jdy 
Mln.  Co.  (1895)  16  Mont.  484. 

In  Rothenberger  v.  Northwestern  Consol. 
Mln.  Co.  (1894)  57  Minn.  461,  the  court  refuses! 
to  set  aside  a  verdict  to  the  effect  tliat  a  period 
of  ten  days  was  not  an  unreasonable  period  dur- 
ing which  to  continue  work  in  a  mill,  although 
the  defects  In  the  machinery  might  have  been 
remedied  in  about  two  days  If  all  the  other 
repairs  had  been  postponed  to  tbe  task  of  re- 
moving the  danger  complained  of. 

A  servant  la  not,  as  a  matter  of  law,  gulltr 
of  contributory  negligence  because  he  ^rorks- 
in  the  neighborhood  of  dangerous  maehinerr 
from  which  the  covering  has  been  torn  away, 
by  continuing  in  the  employment  after  discov- 
ery of  the  danger,  when  he  has  notified  the 
superintendent  of  the  defect,  and  the  latter  has 
directed  him  to  continue  at  work  until  noon  of 
the  same  day,  at  which  time  he  promises  to 
remedy  tbe  defect.  Roux  v.  Blodgett  Sc  I». 
Lumber  Co.  ilK'l)  85  ^Ilch.  519,  13  L.  R.  A,  T2S. 

Remaining  at  work  about  fifteen  days  after 
a  promise  to  repair  a  slippery  floor  Is  not  such 
an  unreasonable  length  of  time  as  to  eharire  a 
servant  with  knowledge  that  there  was  no  in- 
tention to  change  the  same.  Weber  Wagon  Ca 
V.  Kehl  (1891)  40  111.  App.  585. 

A  servant  Is  not,  as  matter  of  law,  guilty  of 
contributory  negligence  in  continuing  to  worlL 
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remedied,  and  while  be  is  reasonably  expecting 
the  promise  to  be  performed,  the  promise  is  a 
circumstance  to  be  considered  by  the  jury. 
...  If  .  .  .  the  time  for  performance  has  ffone 
by  before  the  accident,  and,  as  must  have  been 
the  fact,  the  servant  Icnows  that  the  repair  has 
not  been  made,  there  is  a  very  strong  ar^ment 
that  the  servant  is  no  longer  relying  upon  the 
promise,  but  has  decided  to  take  the  risk."  In 
Chicago,  Anderaon  Pressed- Brick  Co.  v.  Sobko- 
mdk,  148  111.  573,  the  plaintiff  was  engaged  in 
taking  clay  from  the  bank.  He  had  objected 
to  go  underneath  on  account  of  the  dangerous 
condition  of  the  bank,  and  said  that,  if  it 
should  go  down,  he  would  be  injured.  One 
Kelly  was  foreman  in  charge,  representing  the 


defendant,  and  he  insisted  there  was  no  dan- 
ger, and  ordered  the  plaintiff  to  go  underneath, 
and  perform  his  work.  Under  these  circum- 
stances, the  court  in  this  opinion  held  the  plain- 
tiff was  not  on  the  same  footing  with  the  mas- 
ter, and  that  his  primary  duty  was  obedience, 
and,  while  he  believed  it  dangerous  to  go  un- 
der the  bank,  and  protested,  yet  where  the 
master  sought  to  allay  his  fears,  and  induce 
obedience  to  his  commands,  by  declaring  there 
was  no  danger,  the  servant  in  such  case,  hav- 
ing such  fears,  and  relying  upon  such  assur- 
ances, was  entitled  to  recover.  That  case, 
however,  presents  various  differences  from  the 
case  at  bar. 
While  it  is  true  some  cases  hold  the  rule  to- 


for  two  or  three  days  on  an  inclined  tramway, 
some  boards  of  which  have  become  loose,  where 
the  soperintcndent  has  promised  to  secure 
them.  Couroy  v.  Vnlcan  Iron  Worlcs  (1876)  62 
Mo.  35. 

A  brakeman  is  not,  as  a  matter  of  law,  negll- 
sent  in  continuing  to  use  a  defective  lantern 
six  days  after  the  conductor  has  promised  to 
furnish  a  new  one.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Lannigan  (1895)  56  Kan.  109. 

It  is  error  to  charge  a  jury,  without  qualifi- 
cation, that  a  servant  who  continues  to  work 
for  six  months  after  ascertaining  the  existence 
of  a  defect  is  absolved  from  the  charge  of  con- 
tributory negligence,  if  he  notified  the  master 
of  the  existence  of  the  defect  which  he  discov- 
ered, and  the  master  promised  that  the  defect 
would  be  repaired.  The  question  is  one  of  fact. 
International  &  6.  N.  R.  Co.  v.  Williams  (1891) 
82  Tex.  342. 

A  verdict  for  a  blacksmith  Injured  through 
the  Incompetence  of  a  helper  will  not  be  set 
aside  where  the  injury  was  received  four  days 
after  the  master  promised  to  furnish  another 
assistant,  and  the  testimony  leaves  It  doubtful 
whether  he'ongbt,  as  a  reasonable  man,  to  have 
apprehended  the  occurrence  of  some  accident. 
Lyberg  v.  Northern  P.  R.  Co.  (1888)  89  Minn. 
15. 

V.  ServanVs  wtion  not  nxainlainalAe  unlest  his  con- 
tinuance of  «v»t/c  woH  cwtuallyinduted  i/y  the  mas- 
ter^s  promlae  to  protect  him  from  some  danger^  etc* 

In  order  to  enable  the  servant  to  recover  he 
must  show:  (1)  that  he  received  from  the  mas- 
ter or  the  master's  representative  some  assur- 
ance the  efl'ect  of  which  was  that  the  condi- 
tion under  which  he  was  working  would  be  so 
altered  that  the  particular  danger  from  which 
he  apprehended  injury  would  cease  to  exist; 
and  (2)  that  his  reliance  on  that  assurance  was 
the  efilclent  cause  of  his  remaining  in  the  em- 
ployment. 

Where  a  promise  Is  relied  upon  either  as 
showing  an  express  assumption  of  the  risk  by 
the  master,  or  as  affording  a  reasonable  guar- 
anty that  the  danger  will  be  removed  in  time  to 
prevent  injury  to  the  servant,  it  must  be  shown 
that  what  passed  between  the  master  and  serv- 
ant had  In  view  either  a  transfer  of  the  risk 
from  the  servant  to  the  master,  or  the  removal 
of  the  dangerous  condition  as  a  protection  of 
the  servant.  In  other  words,  the  master  should 
have  induced  the  servant  to  waive  his  right  to 
leave  the  dangerous  employment  either  by  tak- 
ing upon  himself  the  responsibility  for  injuries 
which  might  result,  or  by  leading  the  servant 
to  believe  that  the  duty  to  repair  the  appli- 
ances, or  supply  the  deficiency,  would  be  per- 
formed within  a  reasonable  time.  Interna- 
tional &  G.  N.  R.  Co.  V.  Turner  (1893)  3  Tex. 
Civ.  App.  487. 
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In  the  first  place,  therefore,  as  there  must 
have  been  something  amounting  to  a  promise 
by  the  master,  it  follows  that  a  simple  protest 
or  complaint  by  the  servant,  not  followed  jy  an 
assurance  that  the  defect  will  be  remedied,  will 
not  cast  the  responsibility  upon  the  master. 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Duffleld 
(1883)  12  Lea,  67,  47  Am.  Rep.  319;  Texas  &  N. 
O.  R.  Co.  V.  Blngle  (1895)  9  Tex.  Civ.  App.  322; 
Weld  V.  Missouri  P.  R.  Co.  (1888)  39  Kan.  63; 
Alexander  v.  Tennessee  &  L.  C.  Gold  &  Silver 
Mln.  Co.  (1884)  3  N.  M.  255. 

"Protest  against,  or  objection  to,  a  service 
rendered  dangerous  by  defective  machinery,  if 
the  party  making  the  protest  or  objection  la- 
under no  legal  obligation  ro  remain  in  the  serv- 
ice, cannot  render  the  services  subsequently 
performed  involuntary."  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Drew  (1883)  69  Tex.  10,  46  Am. 
Rep.  261.  Compare  Wheeler  v.  Berry  (1893)  96- 
Mich.  250,  where  the  protest  was  against  being 
required  to  use  machinery  outside  of  his  regu- 
lar employment. 

Much  tess  will  the  responsibility  be  shifted 
where  the  complaint  is  merely  that  the  certain- 
defect  increases  the  difllcnlty  of  the  work,  and 
not  that  It  is  dangerous.  Balle  v.  Detroit 
Leother  Co.  (1889)  73  Mich.  158. 

A  mere  snrftiise  or  expectation  based  on  no 
specific  promise  will  not  be  sufficient.  McKel- 
vey  V.  Chesapeake  &  O.  R.  Co.  (1891)  35  W.  Va. 
500;  Southern  P.  Co.  v.  Leash  (1893)  2  Tex.  Civ. 
App.  68. 

But  the  rule  does  not  require  that  a  promise^ 
shall  have  been  given  in  formal  terms. 

When  complaining  of  defective  instrumen- 
talities or  machinery  it  is  not  necessary  that  the- 
seivant  shall  state  in  exact  words  that  he  ap- 
prehends danger  to  himself  by  reason  of  the 
defects,  nor  need  there  be  a  formal  notification 
that  he  will  leave  the  service  unless  the  defect* 
be  repaired  or  remedied.  It  is  sufficient  if, 
from  the  circumstances  of  the  case.  It  can  be 
fairly  Inferred  that  the  sei-vaut  is  complaining 
on  his  own  account,  and  that  he  was  induced 
to  continue  In  the  service  by  reason  of  the 
promise.  Rothenberger  v.  Northwestern  Con- 
sol.  Mill.  Co.  (IS04)  57  Minn.  461. 

Or,  ab  another  case  has  It,  any  acts  or  ex- 
pressions by  which  the  servant  gives  the  proper 
agent  of  the  employer  to  understand  that  he  ia 
unwilling  to  continue  In  the  employment,  un- 
less the  cause  of  the  danger  is  lemoved,  con- 
stitute a  sutlicient  c^implalnt,  and  any  acts  cr 
e\preBsions  by  which  such  agent  gives  the  serv- 
ant to  understand  that  the  cause  of  the  danger 
will  be  removed,  constitute  a  sufficient  prom- 
ise. Pleart  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1891) 
82  Iowa,  148. 

A  notification  issued  to  engineers  by  the  mas- 
ter mechanic,  directing  them  to  modify  their 
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be  that  the  servant,  after  having  informed  the 
master  of  any  defects  in  machinery,  tools,  ap- 
pliances, or  surroundings  of  his  work,  and  the 
master  having  promised  to  repair  and  make 
safe  such  defects,  has  the  ri^ht  to  rely  upon 
•such  promise,  and  continue  in  the  employ  of 
the  master,  expecting  such  promise  to  be  ful- 
filled, yet  the  rule  in  this  state,  and  also  in  most 
other  states,  holds  that  such  expectation  on  the 
part  of  the  servant  may  continue  only  for  a 
time  reasonable  for  such  repairs  to  be  made,  or 
defects  remedied;  and,  if  not  so  made  within  a 
reasonable  time,  the  servant,  having  full  knowl- 
edge of  such  defect 8,  will  be  considered  to  have 
waived  the  same,  and  subject  himself  to  all  the 


dangers  incident  thereto.    Swift  #£  Co.  t.  Jfod- 
den,  165  111.  41. 

In  the  case  at  bar  the  plaintiff  says  he  bad 
frequently  gone  to  the  foreman,  aod  toki  hioi 
that  the  standing  where  he  was  working  was 
dangerous,  and  that  the  foreman  would  make 
an  "offish"  reply  of  some  kind,  and  say  be 
would  fkiL  it.  Plaintiff  says  be  spoke  to  the 
foreman  quite  a  number  of  times  during  the 
year  prior  to  this  accident,  the  last  time  being 
two  or  three  weeks  before  the  injury  occurred. 
He  also  says,  in  substance,  that  he  did  not 
place  much  reliance  upon  the  foremazi's  word. 
but  supposed,  however,  the  floor  would  U 
fixed.     It  is  apparent  from  this  record  that  the 


«p4'CMl  OD  a  certain  section  of  the  road  an  til 
the  track  can  be  got  luto  better  condition." 
operates  as  a  declaration  that  the  defects  will 
be  remedied,  and  a  engineer  has  a  right  to  rely 
on  such  an  assurance.  Flynn  v.  Kansas  City, 
St.  J.  &  C.  B.  B.  Co.  (1883)  78  Mo.  105,  47  Anj. 
Rep.  99. 

On  the  other  hand,  it  has  been  held  that  there 
was  no  promise  such  as  the  rule  contempintcs, 
where  a  section  foreman  to  whom  a  yardmas- 
ter  applied  to  improve  a  defective  track  In  the 
yard,  so  as  to  lessen  the  risk,  notified  him  that 
he  could  not  do  it  without  orders  from  his 
superior,  but,  upon  a  subsequent  application, 
promised  conditionally  **that  he  would  do  it 
if  he  got  time  some  Saturday  afternoon.*'  Wil- 
son V.  Winona  &  St.  P.  R.  Co.  (1887)  37  Minn. 
326. 

Nor  where  the  only  remark  made  by  the  mas- 
ter's rcpresentatlye  In  regard  to  the  defective 
appllnnce  was  more  in  the  nature  of  a  rebuke 
for  using  it  in  Its  then  condition  than  an  assur- 
ance that  it  would  be  repaired.  Shackelton  v. 
Manistee  &.  N.  E.  R.  Co.  (1896)  107  Mich.  16. 

Nor  was  a  statement  made  by  the  mechanic 
in  charg««  of  the  shops  where  the  defeatlant 
procured  its  repairs  to  be  made,  ^in  reply  to 
C4>mplalnts  made  to  him  of  the  car 'in  question, 
that  it  ought  not  to  be  made  use  of  for  coup- 
ling with  the  coupler  on  the  other  cars, 
«vldenc«.'  of  assurances  by  defendant  that  its 
Uk.<)  would  be  discontinued,  and  any  t^dency 
to  make  out  a  case  of  culpable  negligence  on 
the  part  of  the-  defendant  towards  its  servants. 
Fort  Wayne,  J.  &  S.  R.  Co.  v.  Gildersleeve 
(.1ST6)  33  Mich.  133,  136. 

Nor  Is  n  promise  of  getting  a  new  hand  car, 
T/bich  will  relieve  a  railroad  employee's  use  of 
a  df^fcctlve  car  from  constituting  contributory 
uejrllgencc,  established  by  evidence  that  the 
foreman  directed  the  employee  to  use  the  car 
with  great  care  until  he  could  get  a  new  one, 
and  that  he  expected  a  new  one  at  any  time. 
McAndrews  v.  Montana  Union  R.  Co.  (1895)  15 
Mont.  290. 

Nor  is  a  servant  warranted  in  relying  on  a  mere 
^•onditional  promise  by  a  fellow  employee  to 
take  the  necessary  steps  to  lessen  the  risk,  "If 
he  got  time,"  when  he  has  already  admitted 
that  he  could  not  do  this  without  directions 
fiom  a  superior  officer.  Wilson  v.  Winona  & 
St.  P.  R.  Co.  (1887)  37  Minn.  326. 

Whether  there  was  actually  a  promise  to  re- 
move the  danger  Is  a  question  for  the  Jury, 
when  it  is  a  matter  of  implication.  Stouten- 
burgh  V.  Dow,  G.  N.  Co.  (1891)  82  Iowa,  179. 

The  weight  of  authority  is  to  the  effect  that 
a  promise  to  furnish  other  instrumentalities  in 
place  of  those  from  which  the  servant  appre- 
hends danger  l.s  equivalent  In  its  legal  effect  to 
a  promise  to  remedy  a  defect  in  some  Instru- 
jiientallty  the  use  of  which  is  to  be  continued. 
40  L.  R.  A. 


Plenrt  v.  Chicago,  R.  I.  &  P.  R.  Co.  aSftl)  82 
Iowa,  148;  Atchinson,  T  k,  St.  F.  B.  Ca  v. 
Lannigan  (1896)  66  Kan.  109;  Atchison,  T.  4  S. 
F.  R.  Co.  V.  Sadler  (1387)  88  Kan.  128;  Sloax 
City  &  P.  R.  Co.  V.  Finlayson  (1884)  16  Neb.  578, 
49  Am.  Rep.  724;  Gowen  v.  Hariey  (1803)  12  U. 
S.  App.  574,  56  Fed.  Rep.  973,  6  a  C.  A.  MO: 
Chicago  Drop  Forge  &  Foundry  Co.  t.  Van  Due 
(1894)  149  Hi.  337,  Affirming  (1893)  00  IlL  ApfL 
470;  Southern  Kansas  R.  Co.  v.  Croker  (1888>  41 
Kan.  747. 

In  the  recent  case  of  Schllts  v.  Pabct  Brew- 
ing Co.  (1894)  57  Minn.  303,  the  court  said: 
**The  cases  in  which  the  rule  has  been  applied 
have  been  cases  where  there  was  a  promise  os 
the  part  of  the  master  to  remedy  tlie  defeci. 
But  we  can  see  no  difference  in  principle  be- 
tween such  cases  and  those  where,  upon  the 
servant's  objecting  to  continue  the  nae,  the 
master,  for  tils  own  convenience  and  purposes. 
Induces  the  servant  to  continue  it  for  a  short 
time,  upon  the  promise  that  the  use  shall  be 
discontinued  nt  the  end  of  such  time.  What, 
for  Instance,  could  be  the  difference  on  the  mat- 
ter of  assuming  the  risk  between  a  promise  to 
remedy  the  defects  of  this  particular  wagoa 
and  a  promise  to  furnish  another  without  sdci 
defects?    We  can  see  none." 

An  employee  cannot  be  held  to  assume  th« 
risk  of  bolts  protruding  from  a  coupling  of  a 
revolving  shaft  notwithstanding  a  promise  of 
the  foreman  to  cover  it,  on  the  ground  that 
such  promise  is  not  to  repair  an  existing  defiei:t 
In  the  machinery,  but  to  supply  a  new  or  addi- 
tional appliance  which  the  employer  Is  under 
no  obligation  to  furnish.  Homestake  Mln.  Co. 
V.  Fullerton  (1896)  36  U.  S.  App.  32.  69  Fed. 
Rep.  923,  16  C.  C.  A.  545. 

But  some  courts  seem  to  incline  to  the  view 
that  tlje  situation  is  not  the  same  in  the  tws 
cases. 

In  Sweeney  v.  Berlin  &  J.  Envelope  Co.  0£SS» 
101  N.  T.  620,  54  Am.  Rep.  722,  the  court  ex- 
pressed its  opinion,  arguendo,  tliat  a  promise 
which  merely  concerns  a  new  appliance  aoc 
attached  to  the  particular  machine  whose  snfli- 
clency  is  complained  of,  nor  to  any  machines 
of  the  same  make,  does  not  fall  within  the  gea- 
eral  rule,  but  it  was  held  that,  upon  the  evi- 
dence, there  was  no  promise  made,  nor  any  in- 
ducement offered  him,  to  take  the  risk,  and 
the  case  was  finally  decided  in  favor  of  the  de- 
fendant on  the  ground  that  the  servant  had 
simply  been  requested  to  continue  working 
with  an  old  machine  of  a  certain  type  with  the 
peculiarities  of  which  he  had  been  familiar  ever 
since  he  had  begun  work,  and  therefore  as- 
sumed the  risk  of  any  injury  which  he  might 
thereafter  receive  in  a  service  which  he  was  at 
liberty  to  quit 

In  Indianapolis  Union  R.  Co.  v.  Ott  (1804)  SS 
N.  E.  617,  it  was  held  that  a  servant  who  until 
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floor  was  in  a  dangerous  condition.  It  is  ap- 
parent also  tHat  the  plaintiff  was  fully  aware 
of  this  dangerous  condition,  and  had  been  so 
for  at  least  a  year.  It  was  his  duty,  being 
fully  aware  of  the  danger,  to  have  notified  the 
-foreman  or  his  employer,  which  he  did.  It 
was  his  right,  also,  under  the  law,  haying  given 
such  notice,  to  have  continued  in  the  work  in 
which  he  was  engaged  for  a  reasonable  time 
•only,  awaiting  the  fulfilment  of  this  promise 
to  remedy  such  dangerous  condition.  The  jury 
should  have  been  instructed  that  the  law  was 
as  stated  in  the  instruction  which  was  refused. 
The  instruction  should  have  been  given,  and  it 
was  error  to  refuse  it. 


For  this  error  the  judgment  is  reversed,  and 
the  cause  remanded  to  the  Circuit  Court. 

Carter,  J.,  dissenting: 

I  do  not  agree  to  the  reversal  of  the  judg- 
ment in  this  case,  nor  to  the  reasons  given  for 
such  reversal.  So  far  as  the  discussion  of  cer- 
tain of  the  facts  is  concerned,  it  would  seem 
to  be  sufficient  to  say  that  the  judgment  of  the 
appellate  court  has  finally  and  conclusively 
settled  the  facts  in  favor  of  appellee.  I  do  not 
find  so  much  fault  with  the  statement  of  the 
general  rules  governing  such  cases  as  I  do  with 
the  application  of  such  rules  to  the  instruction 
which  the  court  below  refused  to  give  to  the 


the  arrival  of  others  which  the  master  has 
promised  to  obtain,  uses  a  lantern  which  he  has 
:ascertalned  to  be  defective,  assumes  the  risk  of 
injury  as  one  thenceforth  incident  to  the  serv- 
ice, and  Is  not  in  the  same  position  as  if  he  had 
used  it  until  promised  repairs  should  be  com- 
pleted. But  that  ruling  was  changed  on  rehear- 
ing (1893)  11  Ind.  App.  504. 

In  International  &  Q.  N.  R.  Co.  v.  Williams 
<1896,  Tex.  Civ.  App.)  34  S.  W.  161,  the  court 
thought  that  the  general  principle  as  to  the 
afreet  of  a  promise  was  not  applicable  where  a 
section  hand  was  told  that  a  defect  in  a  hand- 
•car  would  be  remedied,  and,  having  been  trans- 
ferred to  another  car,  was  injured  by  the  de- 
fective car  running  into  It. 

That  the  servant's  reliance  on  the  master's 
promise  was  not  the  efBcient  cause  of  the  in- 
Jury  cannot  be  Inferred  where  the  evidence 
shows  that  the  servant  apprehends  no  danger 
from  the  particular  service  in  which,  pending 
the  fulfilment  of  the  promise,  he  was  engaged 
when  he  received  the  injury.  HoHoran  v. 
Union  Iron  &  Foundry  Co.  (1896)  188  Mo. 
470,  where  a  servant  engaged  in  moving  a  der- 
rick across  the  uncovered  girders  on  the  first 
'fioor  of  a  building,  after  the  master  had  prom- 
ised to  furnish  more  planks,  fell  into  the  cellar 
by  reason  of  his  foot  slipping  from  the  girder, 
oipon  which  he  placed  It  without  apprehending 
any  danger  therefrom. 

Nor  does  a  promise  inure  to  the  benefit  of  the 
aervaut  unless  he  was  Injured  at  a  time  and 
place  covered  by  it.  Thus,  a  promise  to  shore 
up  a  part  of  a  trench  where  the  servant  expects 
to  be  presently  working  will  not  entitle  him  to 
recover  for  Injuries  caused  by  an  earthsUde  at 
that  part  of  the  trench  where  he  was  at  work 
when  he  received  the  promise.  Showalter  v. 
Fairbanks  (1894j  88  Wis.  376. 

It  Is  not  necessary  that  the  promise  should 
-have  been  addressed  to  the  plalntlflF  hidlvld- 
ually,  provided  it  was  made  In  his  presence, 
and  the  stipulated  repairs  will  remove  a  dan- 
■}?er  to  which  he  Is  exposed.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Sadler  (1887)  38  Kan.  128;  Alton 
Lime  &  Cement  Co.  v.  Calvey  (1892)  47  111.  App. 
343, 

In  the  second  place,  the  promise  Is  a  mate- 
rial element  In  the  case  only  In  so  far  as  it  Is 
an  undertaking  to  remedy  conditions  which  in- 
volve danger  to  the  servant.  A  stipulation  to 
change  those  conditions  for  some  other  reason 
than  the  protection  which  the  servant  will 
thereby  obtain  will  not  bring  the  case  within 
the  general  principle. 

"No  case  .  .  .  has  gone  so  far  as  to  hold 
that,  where  the  servant  does  not  complain  on 
his  own  account,  and  continues  In  his  employ- 
ment with  full  knowledge  of  the  risk,  he  can 
recover  of  the  master,  because  the  latter,  when 
the  defective  condition  was  called  to  his  atten- 
tion by  the  servant,  gave  assurances,  which 
40  L.  R.  A. 


did  not  Induce  the  servant  to  remain,  tliac  the 
defect  should  be  remedied."  Lewis  v.  New 
York  &  N.  E.  R.  Co.  (1891)  153  Mass.  73,  10 
L  R.  A.  613,  where  it  was  held  that  no  action 
could  be  maintained  by  a  servant  whose  em- 
ployment required  him  to  go  upon  a  pier  which 
had  become  unsafe  because  of  the  decayed  con- 
dition of  the  planking,  and  who  continued  in 
the  service  with  full  knowledge  of  the  risk,  al- 
though he  complained  'of  the  defects  on  the 
ground  that  ''someone  was  liable  to  get  hurt," 
and  received  the  master's  assurance  that  they 
should  be  remedied.  It  was  considered  that 
the  complaint  was  made  entirely  In  the  Inter- 
est of  the  defendant,  and  referred  only  to  the 
danger  Incurred  by  strangers. 

So,  an  assurance  given  by  the  master  that 
the  number  of  hands  will  be  increased,  will  not 
relieve  the  servant  of  his  assumption  of  the 
risk  arising  from  the  InsufQclency  of  the  num- 
ber, where  the  master's  promise  was  made  In 
his  own  interest,  and  with  reference  to  the 
more  rapid  despatch  of  his  business,  and  not 
with  a  view  to  the  protection  of  the  servant, 
and  to  induce  him  to  remain  In  the  service.  In- 
ternational &  O.  N.  R.  Co.  V.  Turner  (1893)  3 
Tex.  Civ.  App.  487. 

So,  the  general  rule  has  no  application  to  a 
case  where  neither  the  master  nor  the  servant 
contemplated  any  additional  danger  to  the 
servant  in  the  use  of  the  defective  instrument, 
but  only  imperfections  in  the  work  done  with 
it.    Tcsmer  v.  Boehm  (1895)  68  III.  App.  609. 

Nor  to  a  case  where  the  remonstrance  of  ttle 
servant  is  nierely  to  the  effect  that,  with  an- 
other appliance,  the  work  would  be  easier,  and 
he  himself  admits  that,  before  the  accident,  he 
never  thought  that  the  work  Involved  any  dan- 
ger. Gowen  v.  Harley  (1893)  12  U.  S.  App.  674, 
56  Fed.  Rep.  973,  6  C.  C.  A.  190. 

Lastly,  after  the  servant  has  shown  that 
there  has  been  a  promise,  actual  or  Implied  on 
the  part  of  the  master,  and  that  this  promise 
amounts  to  an  undertaking  to  remove,  not  only 
a  danger,  but  a  danger  by  which  he  himself  is 
threatened,  he  must  still  fail  in  his  action  un- 
less he  proves  that  he  relied  In  good  faith  upon 
the  promise.  Showalter  v.  Fairbanks  (1894)  88 
Wis.  876. 

The  mere  fact  that  the  servant  has  soipe 
suspicion  that  the  master's  assurances  will  not 
be  made  good  is  not  enough  to  deprive  him  of 
his  right  of  action.  Weber  Wagon  Co.  v.  Kehl 
(1892)  L39  111.  6i4,  Afilrming  (1891)  40  111.  App. 
684. 

But  an  instruction  which  tells  the  Jury  they 
must  find  for  the  plaintiff,  if  they  believe  from 
the  evidence  that  the  plaintiff,  at  the  time  of 
the  injury,  "had  reasonable  grounds  to  believe 
that  the  defendant  would  Immediately  cure  the 
defect,"  has  been  held  misleading  and  prejudi- 
cial to  the  defendant,  as  it  leaves  the  Jury  to 
infer  that  the  servant  may  recover,  even  if  hla 
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jury  at  the  request  of  the  defendant,  and  for 
which  refusal  this  court  now  reverses  the  judg- 
ment. I  am  satisfied  that  the  instruction  in 
question  was  erroneous,  and  that  it  was  prop- 
erly refused.  That  instruction,  if  given, 
would  have  told  the  jury  that  the  servant  may, 
while  relying  upon  the  promise  of  the  master 
to  repair,  remain  in  the  service  of  the  master 
only  for  such  a  time  after  such  promise  as 
would  he  reasonably  sufiScient  to  enable  the 
master  to  remedy  the  defect,  and  that,  if  he 
continues  in  such  service  longer  than  that,  he 
assumes  the  increased  risk.  I  do  not  under- 
stand the  law  to  be  that  the  time,  and  that 


only,  which  would  be  reasonably  sufficient  for 
the  making  of  the  repiUra,  is  the  oSeasare  of  the 
time  during  which  the  servant  may  rely  apoo 
the  master's  promise  to  repair.  I  sabmlt,  with 
deference  to  the  opinion  of  the  majority  of  the 
court,  that  the  reasonable  time  does' not  so 
much  relate  to  the  time  required  to  make  the  re- 
pairs as  it  does  to  the  time  the  servant  is  au- 
thorized, in  the  exercise  of  reason  and  pru- 
dence, to  rely  upon  his  master's  promise.  1 
know  that  the  authorities  and  text-books  slate 
in  general  terms,  as  stated  in  the  opinion  of  the 
court,  that  the  servant  may  continue,  after  the 
promise  to  repair,  in  the  employment  of  the 


belief  that  the  defect  would  be  cured  was  a 
mere  surmise  or  expectation  of  his  owu,  based 
on  no  specific  promise.  McKelvey  v.  Chesa- 
peake &  O.  11.  Co.  (1801)  85  W.  Va.  500. 

Similarly,  In  Southern  P.  Co.  v.  Lassh  (1803) 
2  Tex.  CH.  App.  68,  the  servant's  right  to  re- 
cover was  denied  on  the  ground  that  the  serv- 
ant continued  work,  not  because  he  relied  on 
the  master's  promise,  as  given,  but  merely  be- 
cause of  an  expectation,  based  on  the  defend- 
ant's habit,  to  make  the  repairs  in  question. 

It  is  ordinarily  for  the  jury  to  say  whether 
the  servant's  reliance  on  a  promise  by  the  mas- 
ter Induced  him  to  continue  work.  Union  Mfg. 
Co.  V.  Morrlsscy  (1883)  40  Ohio  St.  148,  48  Am. 
Eep.  668;  Rothenberger  v.  Northwestern  Con- 
sol.  Mill.  Co.  (1894)  57  Minn.  461. 

In  Sho^alter  v.  Fairbanks  (1894)  88  Wis.  376, 
it  was  said  to  be  quite  doubtful  whether  the 
rule  that  a  servant  is  entitled  to  go  on  working 
for  a  reasonable  time  after  a  promise  to  remove 
a  danger,  without  his  being  charged  with  an 
assumption  of  the  risk,  is  applicable  to  any 
other  cases  except  those  In  which  machinery 
or  tools  are  found  to  bo  defective. 

The  court  cited  Gowen  v.  Harley  (1893)  12  U. 
S.  App.  674,  56  Fed.  Rep.  973,  6  C.  C.  A.  190. 
but  the  ruling  In  that  case  does  not  justify  any 
such  expression  of  doubt,  as  It  is  merely  an  ap- 
plication of  the  principle  that  a  promise  by  the 
master  has  no  effect  In  augmenting  the  serv- 
ant's rights,  unless  It  relates  to  the  removal  of 
some  danger  which  threatens  his  safety. 

.  VI.  Whose  promiM  i»  hiPditia  on  an  employer. 

The  principles  upon  which  it  Is  determined 
whether  a  promise,  when  given  by  an  employee, 
binds  the  master,  are  the  same  as  those  which 
fix  the  dividing  line  between  an  alter  ego  and 
a  mere  fellow  servant.  That  is  to  say,  the 
promise  Is  or  Is  not  deemed  to  have  been  given 
by  the  master  according  as  the  employee  who 
gave  It  was  or  was  not  one  charged  with  the 
performance  of  that  particular  duty  of  the 
master,  the  breach  of  which  has  produced  the 
servant's  danger. 

The  plaintiff,  in  other  words,  cannot  recover 
on  the  ground  of  a  promise  made  by  an  em- 
ployee unless  the  promisor  had  authority  to 
take  such  steps  as  were  appropriate,  under  the 
circumstances,  to  secure  the  safety  of  the  em- 
plbyee.    Ehlncke  v.  Porter  (1891)  45  Minn.  338. 

The  following  rulings  will  serve  as  Illustra- 
tions of  this  general  principle,  but,  as  they  are 
necessarily  colored  by  the  views  prevailing  In 
the  particular  state  from  which  they  proceed 
as  to  the  extent  to  which  a  muster  Is  liable  for 
the  act  of  a  fellow  employee  of  the  Injured  serv- 
ant, the  practitioner  should  consider  them  with 
due  reference  to  the  general  doctrine  which 
they  exemplify. 

The  employer  has  been  held   liable  for  the 
promise  of  the  undermentioned   employees   as 
respects  the  matters  referred  to: 
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Of  a  general  superintendent  of  a  factory  to 
put  In  a  new  floor,  to  replace  one  which  has  br- 
come  dangerously  slippery.  Weber  Wagon  C^. 
V.  Kehl  (1892)  139  111.  644,  Affirming  (18911  4(t 
111.  App.  584. 

Of  a  railway  superintendent,  to  repair  ^ 
switch.  Patterson  v.  PitUburg  &  C.  R.  Cc 
(1874)  76  Pa.  380,  18  Am.  Rep.  412. 

Of  an  assistant  general  roadmaster,  to  repair 
a  switch.  Lake  Shore  &  M.  S.  R.  Co.  v.  Wla- 
slow  (1894)  10  Ohio  C.  C.  103. 

Of  a  yardmaster  to  have  running  boards  pec 
on  a  yard  engine.  Pleart  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (1891)  82  Io\ia.  148. 

Of  the  day  foreman  of  a  mine,  that  exposed 
parts  of  machinery  will  be  covered:  Such  as 
act  does  not  re«julre  a  previous  conference  with 
the  general  superintendent,  or  the  master  me- 
chanic, because  It  does  not  involve  any  altera- 
tion of  the  machinery,  or  Interfere  to  any  ex- 
tent with  Its  operation.  Ilomestake  Min.  Co. 
V.  Fullerton  (1895)  36  U.  S.  App.  32,  69  Fed- 
Rep.  023,  16  C.  C.  A.  545. 

Of  a  foreman  with  power  to  discharge  an  la- 
competent  servant,  that  he  will  be  replaced  by 
another.  Galveston,  H.  &  S.  A.  R.  Co.  v.  £ckois 
(1804)  7  Tex.  Civ.  App.  429:  Wust  v.  Erie  City 
Iron  Works  (1892)  149  Pa.  263;  Lyttle  v.  Chi- 
cago &  W.  M.  R.  Co.  (1890)  84  MJch.  2S9. 

Of  a  section  foreman  to  supply  new  tools 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Sadler  <1887>  3S 
Kan.  12a 

Of  a  conductor,  that  a  defect  In  a  car  will  W 
repaired.  Louisville  ft  N.  R.  Co.  v.  Henley 
(1893)  92  Tenn.  207. 

On  the  other  hand,  the  master  is  not  boond 
by  the  promise  of  an  employee  who  merely 
makes  repairs  which  have  been  determln<>0 
upon  by  a  person  In  authority.  Ehlncke  v.  Por- 
ter (1801)  45  Minn.  338. 

Nor  by  promise  of  an  agent  other  than  th>-^ 
one  whom  the  servant  knew  to  be  in  cbarge  of 
such  matters.  Chesapeake,  O.  &  S.  W.  R,  Co. 
V.  McDowell  (1894)  16  Ky.  L.  Rep.  1. 

Nor  by  the  promise  of  an  employee  who  Is  a 
mere  fellow  servant  acting  under  the  instm^^ 
tlons  of  the  plaintiff  himself,  and  not  a  repre- 
sentative of  the  master,  qualified  to  give  di- 
rections as  to  the  continued  use  of  the  defect- 
ive appliance.  Shackelton  v.  Manistee  &  N.  E 
R.  Co.  (1805)  107  Mich.  16. 

A  servant  who  asks  to  have  a  saw  reset  and  Is- 
tuld  by  ihe  employee  Intrusted  with  that  daty 
to  go  on  working  until  noon,  when  he  will  s«^ 
what  he  can  do,  cannot  recover  for  injun^-s 
which  he  receives  before  that  hour.  The  neg- 
lect, If  any,  la  In  a  detail  of  the  management  t-l 
the  machinery,  not  In  a  duty  of  the  master. 
Webber  v.  Piper  (1888)  109  N.  Y.  496,  Affirming 
(1S85)  38  Hun,  353. 

It  Is  error  to  give  an  Instruction  which  as- 
sumes that  an  employee  was  the  representa- 
tlve  of  a  railroad  company  as  regards  the  re- 
pairing of  electric  lights  used  to  facilitate  the 
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master  a  reasoDable  time,  to  enable  the  master 
to  make  the  repairs  and  remove  the  defect;  but 
it  does  not  follow  that  the  measure  of  such 
reasonable  time  is  as  stated  in  said  refused  in- 
struction. Let  it  be  supposed  that  a  case  is  on 
trial,  and  the  injury  to  the  servant  is  undis- 
puted. The  master  admits  the  defective  con- 
dition of  the  machinery  or  the  place  where  the 
servant  is  required  to  work,  and  that  it  caused 
the  injury;  admits  the  servant  notified  him  of 
«uch  defective  condition,  and  that  he  gave  the 
servant  his  promise  to  make  repairs  and  re- 
move the  defects  complained  of;  that  he  failed 
to  keep  bis  promise,  and  the  servant  was  in- 


jured. Then,  under  the  rule  stated  in  the 
above-mentioned  instruction,  and  adopted  by 
the  opinion  of  the  court,  the  master  would  pro- 
ceed to  prove,  to  relieve  himself  from  liabilitv, 
that  he  did  not,  within  such  time  as  would 
have  been  reasonably  sufficient  for  the  pur- 
pose before  the  injury,  make  the  promised  re- 
pairs,— in  other  words,  would  make  a  com- 
plete defense  by  proving  his  own  default  and 
negligence;  while  the  servant    would  be  re- 

?iuired  to  prove  that  the  master  was  not  in  de- 
ault,  but  had  not,  at  the  time  of  the  injury, 
had  sufficient  time  in  which  to  make  the  re- 
pairs.   Such  positions  of  the  parties  would,  to 


work  of  loading  Iron  from  a  car  onto  a  steamer, 
and  that  his  promise  to  repair  one  of  them 
bound  the  company,  where  another  employee 
is  shown  to  have  been  in  control  of  the  entire 
worli.  and  no  evidence  has  been  offered  to 
prove  that  the  former  employee  was  vested 
with  any  other  power  than  of  overseeing  the 
loading  of  the  train.  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Brentford  (1891)  79  Tex.  619. 

VIl.  Rule  where  the  pramife  relates  to  simple  ap- 
pliances. 

In  Marsh  v.  Chlckering  (1888)  101  N.  Y.  396, 
it  was  held  that  a  lamplighter  who  was  injured 
through  the  slipping  of  a  ladder  on  which  he 
had  mounted  in  the  discharge  of  his  duties 
could  not  maintain  an  action  although  his  em- 
ployer had  promised  to  furnish  it  with  hooks 
and  spikes  for  the  purpose  of  obviating  the 
■danger  of  such  accidents.  The  reasoning  which 
led  the  court  (Bnger,  Ch.  J.,  dissenting)  to  this 
<:oncluslon  will  appear  from  the  subjoined  ex- 
tract from  the  opinion:  **As  a  general  rule  it 
is  to  be  supposed  that  the  master  who  employs 
a  servant  has  a  better  and  more  comprehensive 
knowledge  as  to  the  machinery  and  materials 
to  be  used  than  the  employee  who  has  claims 
upon  his  protection  against  the  use  of  defective 
or  improper  materials  or  appliances  while  en- 
gaged In  the  performance  of  the  service  re- 
<iuired  of  him.  The  rule  stated,  however,  is 
not  applicable  In  all  cases,  and  where  the  serv- 
ant has  equal  knowledge  with  the  master  as  to 
the  machinery  used  or  the  means  employed  in 
the  performance  of  the  work  devolving  upon 
him,  and  a  full  knowledge  of  existing  defects, 
it  does  not  necessarily  follow  that  the  master 
is  liable  for  injuries  sustained  by  reason  of  the 
use  thereof.  In  considering  the  application  of 
the  rule  Just  stated,  due  regard  must  be  had 
to  the  limited  knowledge  of  the  employee  as  to 
the  machinery  and  structure  on  which  he  is  em- 
ployed and  to  his  capacity  and  intelligence,  and 
to  the  fact  that  the  servant  has  a  right  to  rely 
upon  the  master  to  protect  him  from  danger 
and  injury,  and  in  selecting  the  agent  from 
which  it  may  arise.  In  cases,  however,  where 
persons  are  employed  in  the  performance  of 
ordinary  laVor,  In  which  no  machinery  Is  used, 
and  no  materials  furnished,  the  use  of  which 
requires  the  exercise  of  great  skill  and  care,  it 
can  scarcely  be  claimed  that  a  defective  In- 
strument or  tool  furnished  by  the  master,  of 
which  the  employee  has  full  knowledge  and 
comprehension,  can  be  regarded  as  making  out 
a  case  of  liability  within  the  rule  laid  down. 
A  common  laborer  who  uses  agricultural  imple- 
ments while  at  work  upon  a  farm  or  in  a  gar- 
den, or  one  who  is  employed  in  any  service  not 
requiring  great  skill  and  Judgment,  and  who 
uses  the  ordinary  tools  employed  in  such  work, 
to  which  he  Is  accustomed  and  in  regard  to 
which  he  has  perfect  knowledge,   can  hardly 
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be  said  to  have  a  claim  against  his  employer 
for  negligence,  If  in  using  a  utensil  which  he 
knows  to  be  defective,  he  is  accidentally  in- 
jured. It  does  not  rest  with  the  servant  to  say 
that  the  master  has  superior  knowledge,  and 
has  thereby  Imposed  upon  him.  He  fully  com- 
prehends that  the  instrument  which  he  employs 
is  not  perfect,  and  if  he  is  thereby  injured  it 
is  by  reason  of  his  own  fault  and  negligence. 
The  fact  that  he  notified  the  master  of  the  de- 
fect and  asked  for  another  instrument,  and  the 
master  promised  to  furnish  the  same,  in  such  a 
case,  does  not  render  the  master  responsible  if 
an  accident  occurs.  We  have  been  referred  to 
no  adjudicated  case  which  upholds  the  liabil- 
ity of  a  party  under  circumstances  of  the  same 
character  as  those  presented  by  the  evidence 
here.  A  rule  imposing  such  a  liability  in  the 
case  considered  would  be  far  reaching,  and 
would  extend  the  principle  stated  to  many  of 
the  vocations  of  life  for  which  it  was  never  In- 
tended. It  is  one  of  a  Just  and  salutary  char- 
acter, deslgued  for  the  benefit  of  employees 
engraged  In  work  where  machinery  and  mate- 
rials are  used  of  which  they  can  have  but  little 
knowledge,  and  not  for  those  engaged  In  ordi- 
nary labor  which  only  requires  the  use  of  im- 
plements with  which  they  are  entirely  fami- 
liar. The  plalntifl  was  of  the  latter  class  of 
laborers,  and  the  work  in  which  he  was  engaged 
was  not  of  a  character  which  would  entitle 
him  to  the  protection  of  the  principle  referred 
to." 

The  doctrine  of  this  case  has  been  followed 
In  the  subjoined  rulings: 

One  employed  to  make  general  repairs  about 
a  building  is  guilty  of  negligence  In  attempting 
to  ascend  a  ladder  placed  on  a  slippery  floor, 
without  himself  arranging,  under  his  duty  of 
general  repairing,  some  appliance,  fixture,  or 
guard  to  make  the  foot  of  the  ladder  secure, 
although  the  employer  had  previously  promised 
to  procure  a  safe  laddef.  Corcoran  v.  Milwau- 
kee Gaslight  Co.  (1892)  81  Wis.  191. 

An  employer  is  not  liable  for  personal  in- 
juries sustained  by  his  employee  because  of  an 
obvious  defect  in  a  ladder  consisting  of  the 
nails  being  partially  withdrawn  from  the  steps, 
and  which  conld  have  been  easily  remedied 
with  a  stone  or  brick  if  a  hatchet  or  hammer 
was  not  obtainable,  although  he  had  informed 
the  employer  thereof  and  the  latter  had  told 
him  It  was  safe  for  the  present,  but  promised 
to  remedy  It.  Meador  v.  Lake  Shore  &  M.  S.  B. 
Co.  (ISJM)  138  Ind.  290. 

Where  a  defect  Is  of  a  plain  and  obvious 
character,  such  as  the  wearing  down  by  con- 
stant friction,  of  a  plank  which  is  being  used 
as  a  walk  by  employees  engaged  In  the  con- 
struction of  a  trestle,  and  it  is  obviously  rash- 
ness for  anyone  to  tread  upon  the  plank,  the 
servant  cannot  charge  the  master  with  lia- 
bility for  the  use  of  such  an  appliance,  merely 
by  reason  of  the  fact  that  he  has  given  an  in- 
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say  the  least  that  might  be  said,  be  anomalous. 
It  seems  clear  to  me  that  the  rule  stated  iD  this 
iDstructioD  and  adopted  by  this  court  is  illogi- 
cal, and  contrary  to  reason  and  natural  jus- 
tice. It  is  also  in  conflict  with  what  was  held 
in  Weber  Wagon  Co,  v.  Kehl  189  III.  646.^  It 
seems  to  me  that  the  true  rule  ought  to  be,*and 
is,  that  the  assumption  of  the  increased  risk  by 
the  master  by  his  promise  to  repair,  whereby 


the  servant  is  induced  to  remain,  will  oontiDQ& 
until  he  fulfils  his  promise,  or  notifies  the 
servant  of  his  inability  or  unwillingness  to  do 
so,  or  until  such  a  length  of  time  has  elapsed 
as  would,  under  all  of  the  attending  clrcnm- 
stances,  make  it  unreasonable  for  the  servant 
to  longer  rely  upon  the  promise.  Under  such 
a  rule,  the  question  would  be  whether  the 
servant,  at  the  time  of  the  accident,  relied,  or 


definite  promise  to  repair  It.    Brewer  v.  Ten- 
nessee, Coal,  I.  &  R.  Co.  (189^1)  97  Tcnn.  616. 

"The  rule  that  the  master  is  responsible  for 
damages  resulting  to  a  servant  from  defects  In 
machinery  and  appliances  of  which  the  serv- 
ant has  notified  him  and  which  he  has  promised 
to  repair,  governs  cases  in  which  machinery  or 
tools  that  are  used  in  the  work  are  discovered 
to  be  dangerously  defective  while  In  use,  and  to 
cases  in  which  tools  or  machinery  are  necessary 
for  the  safe  performance  of  the  work.  It  has 
no  application  to  a  case  where  the  service  re- 
quired Is  simple  manual  labor  without  tools 
or  machinery,  and  where  no  such  tools  or  appli- 
ances are  necessary  to  the  performance  of  the 
work  with  a  reasonable  degree  of  safety. 
Gowen  v.  Harley  (1893)  12  U.  S.  App.  574,  56 
Fed.  Rep.  973,  6  C.  C.  A.  190,  where  it  was  held 
that  a  receiver  operating  a  railroad  could  not 
be  held;  that  a  servant  could  not  recover  dam- 
ages for  the  breach  of  his  employer's  promise 
to  furnish  skids  for  the  purpose  of  transferring 
a  box  weighing  about  250  pounds  from  one  rail 
road  car  to  another,  only  about  5  feet'  away. 
(The  general  principle  laid  down  In  Marsh  v. 
Chlckerlng,  supra,  was  approved,  but  the  deci- 
sion was  also  based  on  the  consideration  that 
thfe  promise  was  not  that  a  danger  would  be  re- 
moved, but  merely  that  additional  facilities  for 
doing  the  work  would  be  furnished. 

Compare  also  St.  Louis,  A.  &  T.  R.  Co.  v. 
Kelton  (1892)  55  Ark.  483;  Illinois  Steel  Co.  v. 
Schymanowski  (1896)  162  111.  461.  In  the  lat- 
ter case,  however,  the  court  seems  to  consider 
that  this  qualification  of  the  general  rule  is  re- 
ferable, not  only  to  the  fact  that  the  danger 
In  such  case  Is  obvious,  but  that  the  continued 
use  of  the  tool  after  knowledge  of  the  defect, 
and  after  the  lapse  of  more  than  a  reasonable 
time  since  the  promise  to  remedy  it  was  made, 
indicates  recklessness. 

This  introduction  of  the  factor  of  reasonable 
time  is  not  justified  by  anything  said  In  the 
leading  case  of  Marsh  v.  Chlckerlng,  supra,  and 
it  must  therefore  remain  somewhat  doubtful, 
whether  the  Illinois  court  would  follow  the 
New  York  ruling  without  reservation,  if  the 
consideration  here  emphasized  were  eliminated 
from  the  case. 

It  is  submitted  that  Marsh  v.  Chlckerlng 
(1880)  101  N.  Y.  396,  and  the  decisions  which 
have  followed  it,  do  not  rest  upon  any  rational 
basis.  The  modification  of  the  general  princi- 
ple introduced  by  them  only  upon  the  hypothe- 
sis that  one  or  other  of  these  three  theories  Is 
correct:  (1)  That,  In  the  case  of  simple  appli- 
ances, the  promise  of  the  master  does  not,  in 
any  way,  alter  or  shift  his  responsibility,  even 
temporarily;  (2)  that  the  quantitative  value  of 
the  constructive  knowledge  imputed  to  the  serv- 
ant with  regard  to  the  defects  In  such  appli- 
ance Is  different  from  the  quantitative 
value  of  such  actual  knowledge  as  he 
may  acquire  In  regard  to  more  elaborate 
Instniraentalitles;  (3)  that  the  danger  of 
handling  simple  appliances  like  ladders,  spades, 
axes,  etc.,  Is,  as  a  matter  of  law,  so  serious  as 
to  req-.ilre  the  application  of  the  rule  that  the 
master's  promise  will  not  warrant  a  contiuu- 
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ance  of  the  service  where  the  haaards  to  whicb 
the  servant  will  be  exposed  are  so  imminent 
that  no  prudent  man  would  encounter  them. 
Alt  these  positions  are  manifestly  untenable; 
the  first  because  It  entails  the  anomaly  cf 
gauging  the  effect  of  an  express  stipnlation  by 
the  nature  of  the  subject-matter  to  which  It 
relates;  the  second,  because  It  involves  a  lofl- 
cal  absurdity;  the  third,  because  it  Ignores  tbe 
most  obvious  facts. 

The  conclusion  arrived  at  by  the  New  York 
court  seems  to  be  accounted  for  bj  tbe  undue 
weight  which  Is  ascribed  to  the  fact  that,  ii 
the  case  of  a  defect  in  a  simple  appliance,  tbe 
servant  has  equal  or  superior  means  o! 
knowledge  in  regard  to  the  dangers  t» 
which  it  will  subject  him.  Assuming  tbe 
rationale  of  the  situation  created  by  tbe 
promise  to  be  that  which  la  stated  la 
subdlv.  III.,  supra,  it  seems  manifest  that  the 
question  whether  the  servant's  knoveledge  was 
equal  or  superior  to  that  of  the  master  canaoc 
be  of  any  moment  except  where  the  contlDC- 
ance  of  work  has  been  Induced,  both  by  a  prom- 
ise of  repairs  and  by  an  assurance  ttiat  the  de- 
fect Is  not  so  serious  as  to  threaten  Immediate' 
Injury.  It  may  be  a  perfectly  sonnd  argumeiit 
that  the  servant  Is  not  Justified  in  relying  on 
the  master's  promise  in  regard  to  the  prospect» 
of  safety  while  repairs  are  being  made  In  aa 
appliance  of  a  very  simple  kind.  But  It  Is  not 
apparent  why  in  the  case  of  such  an  appUaser. 
just  as  in  the  case  of  any  other,  the  Inference' 
may  not  be  drawn  that  the  master  has  assumed 
the  responsibility  for  accidents  while  the  re- 
pairs are  being  executed,  nor  why  tlie  servuc 
should  not  be  entitled  to  hold  the  master  to  the 
performance  of  the  revived  or  modified  con- 
tract, which,  as  we  have  aeen,  Is  implied  by  a 
promise  to  remove  a  specific  cause  of  danger. 
Tbe  question  whether  a  prudent  man  uronid 
have  allowed  his  conduct  to  be  influenced  by  the 
promise  would  theu  remain  to  be  decided.  a» 
a  distinct  issue,  by  a  due  consideration  of  all 
the  circumstances  presented  by  the  testimooy. 

VIII.  OWiflfattona  of  the  servant  penditiQ  the  /ul«- 
ment  of  the  promiac. 

The  fact  that  the  master  has  promised  to  re- 
pair a  defi&ct  does  not  relieve  the  servant  of 
the  duty  of  using  reasonable  care  for  his  safe- 
ty. Texas  &  N.  O.  R.  Co.  v.  Single  (1885^  ^ 
Tex.  Civ.  App.  322. 

If  the  servant,  by  his  own  negligence  in  tbe 
manner  of  using  the  defective  appliance,  brioss- 
injury  on  himself,  the  master  will  not  be  lia- 
ble." Schllts  V.  Pabst  Brewing  Co.  (1894)  5T 
Minn.  808. 

In  view  of  his  knowledge  of  the  existence  of 
an  abnormal  danger,  a  greater  degree  of  care 
will  be  required  of  him  than  if  he  bad  not 
known  of  the  defect.  Meador  v.  Lake  Shore  t 
M.  S.  R.  Co.  (18d4)  138  lud.  290. 

But  the  employer  "cannot  hold  [him]  thar 
servant  to  the  exercise  of  an  unerring  choice  of 
the  best  method  of  obviating  difflcnltles  and 
lessening  danger.  If  the  servant  uses  reasoB- 
abie  and  ordinary  Judgment,  he  does  all  that 
can  be  required,  and  the  fact  that  his  judgment 
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had  leasoDable  ^rouDds  to  rely ^  upon  the  prom- 
ise of  the  master  to  repair,  or  had  himself  as- 
sumed the  increased  risk  bv  coDtinuin^  in  the 
service  after  he  had  ceased  to  rely  upon  the 
master's  promise.  The  rule  is  stated  more 
broadly  than  is  here  contended  for  in  Chieoffo 
Anderson  Pressed- Briek  Co.  ▼.  Sobkowiak,  148 
111.  578,  citing  Holmes  y.  Clarke,  6  Hurlst.  & 


N.  849.    See  also  Oounsell  ▼.  Hall,  145  Mass. 
468. 

Maffmdert  J. :  I  concur  in  the  views  ex- 
pressed by  Mr.  Justice  Carter. 

BoiTiTBt  J.:  I  concur  in  the  dissenting 
opinion  by  Mr.  Justice  Carter* 

Rehearing  denied  December  21, 1897. 


ma3'  not  prove  to  be  absolutely  the  best  does 
not  relieve  the  employer  from  liability."  Illinois 
C.  B.  Co.  V.  Creigbtou  (1885)  03  111.  App.  168. 

That  the  servant,  when  he  Is  called  upon  to 
work  with  an  appliance  which  he  has  ceased 
to  handle  since  the  master  promised  to  repair 
It  may  or  may  not  be  justified,  according  to  the 
circumstances,  in  acting  upon  the  presumption 
that  the  repairs  have  been  completed,  is  clear 
both  upon  principle  and  authority.  Thus,  on 
the  one  hand,  it  has  been  held  that  an  employee 
who  knows  Ibat  the  machine  at  which  he 
works  is  out  of  repair  and  that  a  fellow  servant 
has  been  ordered  to  repair  it  on  a  specified  day, 
is  guilty  of  such  contributory  negligence  as  will 
prevent  a  recovery  for  an  injury  resulting  from 
such  defect,  in  subsequently  going  to  work 
upon  the  machine  of  his  own  accord,  without 
ascertaining  whether  or  not  it  had  been  re- 
paired.   Schulz  V.  Robe  (1896)  149  N.  Y.  132. 

So,  the  servant  will  be  denied  recovery  where 
the  defect  Is  of  such  an  obvious  kind  that  If 
he  had  been  making  the  ordinary  use  of  his 
eyesight  at  the  time  he  was  injured,  he  could 
not  have  failed  to  observe  that  it  had  not  been 
repaired.  Brewer  v.  Tilnt  &  P.  M.  B.  Co.  (1885) 
56  Mich.  620. 

Under  certain  circumstances  the  broad  prin- 
ciple will  be  controlling,  that  an  employee  who 
has  given  notice  of  a  defect  to  the  proper  offi- 
cer whose  duty  it  is  to  make  the  repairs,  and 
the  Impression  has  been  conveyed  to  him  that 
these  would  be  made,  has  a  right  to  assume 
that  they  have  been  made,  and  to  act  upon 
that  assumption.  Thus,  an  engineer  who  has 
received  a  promise  that  his  engine  will  be  re- 
paired, and  is  absent  on  sick  leave  for  several 
days  afterwards,  is  not,  as  a  matter  of  law, 
negligejit  in  taking  out  the  engine  at  the  end 
of  that  period  without  specific  information  that 


the  repairK  have  been  completed.  Northern  P. 
B.  Co.  V.  Babcock  (1894)  154  U.  B.  190,  88  L.  ed. 
858. 

A  complaint  which,  in  effect,  alleges  that  the 
Injured  tervniit  whs  induced  to  remain  in  the 
service  by  the  promise  of  his  foreman  that  a 
fellow  servant  of  whose  incompetence  he  had 
complained  would  be  discharged  Is  complete 
without  a  further  averment  that  the  plaintiff, 
when  he  was  injured,  was  ignorant  of  the  fact 
that  the  incompetent  servant  had  not  been  dis- 
charged. To  go  further  would  be  to  plead  mat- 
ters of  evidence.  Galveston,  H.  &.  S.  A.  B.  Co. 
V.  Eckols  (1894)  7  Tex.  Civ.  App.  429. 

The  obligations  of  the  servant  to  use  due  care 
after  he  has  received  a  promise  of  repairs  do 
not  go  to  the  extent  of  a  requirement  that  he 
shall  himself  take  active  steps  to  lessen  the 
danger  covered  by  the  promise. 

Thus,  the  fact  that  a  railroad  engineer  could 
repair  a  defective  foot-board  himself,  or  run  the 
locomotive  with  it  entirely  removed,  does  not 
render  him. guilty  of  contributory  negligence  in 
continuing  to  use  it  in  Its  defective  condition, 
where  the  rule  of  the  company  provides  that 
employees  shall  report  defects  or  repair  them 
themselves,  and  he  has  reported  the  defect  to 
the  proper  person,  and  been  twice  assured  that 
it  will  be  repaired.  Gibson  v.  Minneapolis,  St. 
P.  &  S.  S.  M.  B.  Co.  (1893)  66  Minn.  177. 

Nor  is  an  employee  whose  duties  require  him 
to  pass  under  a  coupling  of  a  revolving  shaft 
having  protruding  bolts  under  any  obligation 
to  turn  aside  from  his  ordinary  duties  and 
construct  a  box  to  cover  such  coupling,  after 
the  foreman's  attention  has  been  called  to  the 
defect  and  he  has  promised  to  send  carpenters 
to  cover  it.  Homestake  Min.  Co.  v.  Fullerton 
(1895)  36  U.  S.  App.  32,  69  Fed.  Bep.  023,  16  C. 
C.  A.  645.  C.  B.  L. 
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1.  An  action  for  death  caused  by 
wron^ftil  act  or  omission,  whether  it  re- 
sults instantly  or  not,  is  griven  hy  Hiirs  Ann. 
Code,  n  860. 871,  providing  that  the  personal  rep- 
resentatives may  maintain  an  action  at  law  if  the 
deoeaaed  *'miirht  have  maintained  an  action  bad 
be  lived,"  and  that'tbe  recovery  sball  he  ad- 
ministered as  other  personal  property  of  the  de- 
ceased.  

NoTB.-For  neffliffence  as  to  electrio^llfirbt  wires  I  McLaughlin  v.  Louisville  Electric- Liffht  Co.  (Ky.) 

in  or  on  buildings,  see  Griffin  v.  United  Electric   34  L.  R.  A.  812.    See  also  Mooney  v.  Luzerne  (Pa.> 

Light  Co.  (Mas.)  32  L.  R.  A.  400,  and  note;   also  I  post,  811. 
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2«  The  fkct  that  there  are  no  surviTin^ 
relattves  or  creditors  of  a  person  killed  by 
wrongful  act  or  omission  does  not  preclude  a 
right  of  action  under  HilPs  Ann.  Code,  fi§  389 
871,  making  tbe  recovery  assets  of  the  estate. 

8.:^The  owner  of  electric  wires  carrying 
a  dangerous  current  Is  chargeable  with  negli- 
gence in  stringing  tbem  over  a  bridge  so  near  tbe 
top  of  it  tbat  it  is  Imposbible  to  make  repairs  on 
the  bridge  without  coming  into  contact  with 
them. 

4.  A  workman  en^ a^ed  in  repairing^ 
a  brid^  over  which  electric  wires 
with  an  apparently  safe  insulation  are  strung, 
where  he  must  come  in  contact  with  them  in 
performing  his  work,  has  a  right  to  assume  that 
contact  with  them  will  not  be  dangerous,— es- 
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pecially  after  the  workmen  have  made  ao  exami- 
nation of  tbem,  and  ascertained^  aa  they  suppoae, 
that  the  wires  are  not  dangerous. 

:5.  Placliif^  electric  wires  known  to  be 
danyeroufl  at  a  place  where  others  are  law- 
fully entitled  to  be  constitutes  neflrlltrence. 

»6.  The  apparent  perfect  insulation  of 
electric  wires*  which  is  calculated  to  deceive 
and  to  cause  one  unfamiliar  with  the  facts  to 
suppose  them  safe,  when  the  wires  are  placed 
where  persons  in  the  performance  of  their  duties 
may  come  in  contact  with  them,  amounts  to  an 
invitation  to  them  to  risk  contact  therewith. 

7.  The  ezerdse  of  due  care  and  prudence 
to  prevent  Injury  by  dangerous  electric  wires  is 
a  question  for  the  Jury. 

S.  An  instroction  against  allowing  ex- 
emplary damages*  or  damages  as  a  solatium 
for  grief  or  anguish,  need  not  be  given,  where 
the  complaint  and  the  proof  are  confined  to  the 
earning  capacity,  habits,  and  probable  length  of 
life  of  a  person  killed. 
'9.  Verbal  inaccnracy  of  a  charge  to  the 
Jury  will  not  require  a  reversal.  If  the' charge  as 
a  whole  fairly  and  accurately  presents  the  law 
applicable  to  the  facts. 

10.  The  care  demanded  of  electric  com- 
panies most  be  commensurate  with  the 
danger,  and,  where  the  wires  carry  a  highly 
dangerous  current  of  electricity,  the  law  re- 
quires  the  utmost  degree  of  care  in  tiie  construc- 
tion, inspection,  and  repair  of  the  wires  so  as  to 
keep  them  harmless,  at  places  where  persons  are 
liable  to  come  In  contact  with  them. 

(April  18, 1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  intestate.     Affirmed. 

Statement  by  Bean,  J. : 

This  is  an  action  brought  under  §  371  of  the 
Code  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  caused  by  the  alleged  neg- 
ligence of  the  defendant  company.  The  facts, 
which  are  practically  undisputed,  are  that  on 
September  27, 1898,  the  plaintiff's  intestate,  an 
employee  of  the  East-Side  Railway  Company, 
a  corporation  owning  and  operating  a  subur- 
ban railway  between  Portland  and  Or^on  City, 
was  killed  while  engaged  in  repairing  its  bridge 
across  the  Clackamas  river  by  commg  in  con- 
tact with  wires  owned  and  used  by  the  defend- 
ant company  for  the  transmission  of  electricity 
from  its  station  in  Oregon  City  to  its  custom- 
ers in  the  city  of  Portland,  and  which  were 
suspended  over  and  horizontal  with  such 
bridge.  This  bridge  is  described  by  the  wit- 
nesses as  a  Howe  truss  with  half-hip  connec- 
tions, 22  feet  wide,  and  the  distance  between 
the  top  and  bottom  chords  is  85  feet.  Near 
the  ends  of  each  top  chord  are  four  vertical 
iron  rods  with  nuts  and  washers,  connecting  the 
top  and  bottom  chords,  and  the  top  chords  are 
connected  together  by  6x8  lateral  braces  set  on 
edge,  crossing  each  other  in  the  shape  of  the 
letter  X,  and  also  by  iron  rods,  about  an  inch 
in  diameter,  at  either  extremity.  The  main 
end  braces  of  the  bridge  run  from  the  ends  of 
the  top  chords  to  the  outer  end  of  the  bottom 
-chords  at  an  angle  of  45  degrees,  and  are  con- 
40  L.  R.  A. 


nected  together,  by  cross  braces  similar  to  the 
top  lateral  braces,  and  also  by  two  timbers  5^ 
by  9i  inches,  called  ''strut  braces,'*  placed  hor- 
izontally above  and  beiow  the  cross  braoesw 
The  upper  strut  brace  is  4^  inches  below  the 
under  side  of  the  top  chord,  or  20^  inches  be- 
low the  upper  surface  thereof,  and  the  most 
southerly  lateral  rod  connecting  the  top  chords 
of  the  bridge  is  22  inches  north  thereof,  and  13 
inches  higher  than  its  upper  surface.  Under 
a  license  from  the  i  ail  way  company,  the  de- 
fendant had,  at  the  time  of  the  accident,  ten 
wires  strung  lengthwise  and  85  inches  above 
the  top  of  the  bridge,  which  were  attached  to 
pins  in  cross  braces  or  arms  extending  from 
one  side  of  the  bridge  to  the  other,  and  sup- 
ported by  standards  resting  on  the  top  chords. 
The  wires  were  placed  1  foot  apart,  except  the 
two  on  the  west  side,  between  which  there  was 
a  space  of  2  feet.  On  the  15th  of  Septemlxr. 
1898,  the  railway  company  sent  a  gan^  of  men 
under  charge  of  a  foreman  to  repair  the 
bridge,  and  they  were  engaged  in  such  work 
until  some  time  in  the  fi)llowing  month. 
While  thus  engaged,  it  became  neoesaaiy  to 
tighten  the  nuts  on  the  vertical  rods  connect- 
ing the  top  and  bottom  chords,  and,  as  this 
could  not  be  done  on  the  south  end  of  the 
bridge  without  moving  the  arm  or  brace 
to  which  the  electric  wires  were  attached,  the 
foreman  telephoned,  on  the  morning  of  the 
27th  of  September,  to  the  office  of  the  railway 
company  in  Portland,  asking  that  a  lineman 
be  sent  out  to  detach  the  wires,  so  that  the  arm 
could  be  moved,  but,  as  the  company  neglected 
to  do  so,  he  concluded  to  go  on  with  the  work 
and  do  the  best  he  could.  He  tbereapon  di- 
rected the  deceased  and  three  other  woi^n>ec 
to  go  up  on  top  of  the  bridge,  and  tighten  the 
nuts  on  the  rods  with  a  large  wheel  wrench  7 
feet  and  8  inches  in  diameter.  The  wheel  pan 
of  this  wrench  was  some  15  or  16  inches  above 
the  socket  which  fitted  on  the  nut,  and  the 
wrench  was  operated  by  workmen  sitting  om- 
side  of  the  wheel  on  the  chords  or  braces  of 
the  bridge,  or  boards  placed  thereon.  Before 
working  in  and  among  the  wires,  the  workmen 
examined  them,  and,  finding  that  they  were 
covered  with  the  insulating  material  in  com- 
mon use,  and  that  such  covering  was  unbroken, 
and  apparently  in  good  condidon,  and  receiv- 
ing no  injurious  effect  from  handling  them« 
concluded  that  they  were  safe.  At  the  time 
this  examination  was  made  the  wires  were 
what  are  called  ''dead  wires,"  as  the  electric 
current  was  shut  off  about  8  o  'clock  in  the 
morning  and  not  turned  on  again  until  about 
4  in  the  afternoon,  but  of  this  fact  the  work- 
men were  ignorant,  and  they  supposed  and  be- 
lieved  that  the-  wires  were  live  wires  all  the 
time,  and  that  the  reason  they  were  harmless 
was  because  of  the  insulation.  Along  in  the 
afternoon,  the  deceased  and  his  fellow  work- 
men, having  completed  the  work  at  the  north 
end  of  the  bridge,  proceeded  to  the  south  end 
for  the  purpose  of  tightening  the  rods  on  that 
end,  but,  being  unable  to  place  the  wheel 
wrench  on  the  nuts  be<^ao8e  of  the  standaid 
which  supported  the  cross  bar  to  which  the 
wires  of  the  defendant  company  were  attached, 
they  were  directed  by  the  foreman  to  move  it 
out  of  the  wav.  At  this  time  the  two  wires 
on  the  west  side  of  the  bridge  were  live  wires. 


1898. 


Perham  v.  Portlakd  Gonebal  Elbctbic  Co. 


801 


but  this  fact  was  unknown  to  the  workmen. 
They  proceeded  to  detach  a  sufficient  number 
of  the  wires,  bejjinning  at  the  east  side  of  the 
bridge,  to  enable  them  to  move  the  east  end  of 
the  south  standard  or  support  a  suf^ient  dis- 
tance north  to  permit  the  use  of  the  wheel 
wrench;  and  after  taking  out  the  lag  screws, 
which  fastened  the  standard  to  ihe  top  chord, 
the  deceased  was  directed  by  the  foreman  to 
cross  over  to  the  west  side  of  the  bridge  to  a 
hand  line  and  draw  up  the  tools  necessary  to 
be  used  in  fastening  the  standard  out  of  the 
way  of  the  wrench.  In  obedience  to  this  or- 
der, he  started  to  walk  over  on  one  of  the  top 
lateral  braces,  stepping  over  the  wires  and 
steadying  himself  by  touching  them  with  his 
hands,  and  when  be  reached  the  two  west 
wires,  which  were  carrying  at  the  time  5.000 
volts  of  electricity,  he  accidentally  took  hold 
of  both  wires  at  the  same  time,  and  the  entire 
force  of  the  current  passed  through  his  body, 
killing  him  instantly. 

The  complaint  alleges:  That  at  the  time  the 
defendant  so  placed  its  wires  over  the  bridge  of 
the  railway  company  it  well  knew  it  would  be 
necessary  from  time  to  time  for  such  company 
to  cause  the  bridge  to  be  repaired,  and  for  per- 
sons to  work  upon  the  top  chords  and  braces 
thereof;  but,  not  withstanding  such  knowledge, 
it  carelessly  and  negligently  strung  its  wires 
only  2i  feet  above  such  chords  and  braces,  and 
in  such  a  manner  that  it  was  not  possible  or 
practicable  for  persons  to  work  upon  such 
bridge  without  coming  in  contact  with  and 
handling  the  same;  and  that  it  carelessly  and 
nej;ligently  failed  and  omitted  to  protect  or 
cover  the  wires,  and  particularly  the  two  west 
ones,  with  safe  or  sufficient  insulating  material, 
and  that  it  carelessly  and  negligently  permitted 
the  covering  used  thereon  to  become  worn,  de- 
fective, and  wholly  insufficient  to  render  them 
safe  to  per8on»  coming  in  contact  therewith. 
That  it  knew  the  bridge  was  being  repaired 
during  all  the  times  referred  to,  and  particu- 
larly on  the  27th  day  of  September,  and  that 
it  might  be  necessary  at  any  time  between  the 
hours  of  7  o'clock  in  the  morning  and  5:80 
o'clock  in  the  afternoon  of  that  day  for  the 
'workmen  to  move  about  among  and  come  in 
contact  with  its  wires,  and  that  it  was  not  pos- 
sible or  practicable  for  them,  nor  for  anyone, 
to  go  upon  or  work  upon  the  top  chords  or  the 
top  lateral  braces  without  so  doing;  and  that 
it  also  knew  that  the  deceased  was  engaged  in 
the  work  of  tightening  the  vertical  rods  during 
the  afternoon  of  the  27th,  and  that  he  was 
necessarily  moving  about  among  and  coming  in 
contact  with  and  handling  the  wires,  but  that, 
notwithstanding  such  facts,  it  carelessly  and 
negligently  caused  and  permitted  a  high  and 
dangerous  current  of  electricity  to  be  turned 
into  the  two  wires  nearest  the  west  side  of  the 
bridge  at  about  4:20  o'clock  in  the  afternoon, 
without  notice  or  knowledge  to  the  deceased 
or  any  of  his  fellow  workmen;  and  that  the 
deceased,  while  engaged  in  the  performance  of 
his  duties  and  exercising  due  care  and  caution, 
and  without  any  fault  on  his  part,  came  in 
contact  with  said  wires,  and  was  instantly 
killed.  That  all  the  workmen  on  the  bridge, 
including  the  deceased  and  foreman,  thought 
and  believed  it  was  perfectly  safe  for  them  to 
move  about  among  and  touch  and  handle  the 
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wires  referred  to,  because  the  same  seemed  to 
be  insulated,  but  they  had  no  knowledge  of 
the  time  the  current  was  turned  into  the  wires, 
but  thought  and  believed  they  were  charged 
with  electricity  and  were  live  wires  at  all 
times. 

The  complaint  then  alleges  the  appointment 
of  the  plaintiff  as  administrator  of  the  estate 
of  deceased,  and  upon  the  question  of  damages 
avers:  'That  said  Nathaniel  Carl  Perham  at 
the  time  of  his  death  was  twenty -five  years  and 
six  months  old,  unmarried,  strong,  healthy, 
temperate,  industrious,  frugal,  of  good  intelli- 

?:ence  and  business  capacity,  and  was  a  skil- 
ul  carpenter  and  bridge  carpenter  and  con- 
tractor, and  was  earning  and  receiving  wages 
at  the  rate  of  $3  per  day,  and  would,  if  he 
had  continued  to  live  during  the  ordinary  pe- 
riod of  life,  have  continued  to  earn  and  receive 
the  same  and  even  greater  wages  for  his  serv- 
ices, and  would  have  accumulated  property 
and  estate  to  the  present  value  of  $20,000.  and 
that  by  reason  of  his  death,  occasioned  by  the 
negligence  and  wrongful  acts  and  omissions  of 
the  defendant,  as  hereinbefore  set  forth,  plain- 
tiff, as  administrator  of  said  estate,  has  been 
injured  and  damaged  in  the  sum  of  $20,000;" 
and  prays  for  judgment  against  defendant  for 
the  sum  of  $5,000,  being  the  limit  of  a  recov- 
ery permitted  by  the  statute.  The  defendant, 
by  its  answer,  admits  that  at  the  time  it  placed 
its  wires  on  and  along  the  bridge  in  question  it 
knew  that  it  would  be  necessary  to  repair  the 
bridge  from  time  to  time,  and  that  in  doing  so 
persons  would  be  required  to  go  and  be  upon 
the  top  chords  and  top  lateral  braces  thereof, 
but  It  denies  that  its  wires  were  so  placed  that 
it  would  be  necessary  for  such  persons  to  come 
in  contact  therewith,  or  move  about  among  or 
handle  the  same,  or  that  it  failed  or  omitted 
to  protect  or  cover  its  wires  with  proper  or 
sufficient  insulating  material,  or  that  it  permit- 
ted the  covering  used  to  become  worn  or  de- 
fective. But  it  alleges  that  it  is  impracticable 
to  insulate  wires  carrying  such  a  high  voltage 
as  was  carried  over  the  wires  in  question  so 
that  they  will  not  be  dangerous  to  the  life  of 
persons  coming  in  contact  with  two  of  them 
at  the  same  time:  that  all  of  its  wires  were  at- 
tached by  proper  and  sufficient  glass  insulators 
to  wooden  cross  bars  or  arms  at  a  height  of 
not  less  than  2  feet  and  10  inches  above  the  top 
chords  and  top  lateral  braces  of  the  bridge, 
and  were  new  and  perfect  wires,  and  the  insu- 
lating used  thereon  was  in  perfect  order  and 
condition.  It  is  further  alleged  that  the  de- 
ceased was  guilty  of  contributory  negligence 
in  attempting  to  step  over  the  wires  in  crossing 
the  bridge,  but  that  he  should  have  passed  un- 
der them,  either  by  creeping  along  on  top  of 
the  lateral  braces  or  by  crossing  on  the  strut 
brace  at  the  south  end  of  the  bridge  which 
was  about  4^  feet  below  the  wires.  The 
reply  put  in  issue  the  material  allegations 
of  the  answer,  and,  a  trial  resulting  in  a  ver- 
dict and  judgment  in  favor  of  the  plaintiff,  the 
defendant  appeals,  alleging  as  error:  First, 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  second, 
that  the  court  erred  in  overruling  its  motion 
for  a  nonsuit;  and,  third,  that  the  court  erred 
in  the  giving  and  refusal  of  certain  instruc- 
tions to  the  jury. 
51 


803 


Obegon  Sufbbme  Court. 


Apb, 


Meur$.  Frederick  V.  Holm»n»  Rieh- 
ard  Williams,  and  E.  B.  Williams,  for 

appellant : 

The  amended  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Hiirs  (Or.)  Code,  §§  369-871;  Carlson  v. 
Oregon  Short  Line  d  U.  N.  B.  Co.  21  Or.  450; 
Belding  v.  Black  Hilts  dt  Ft.  P.  R.  Co.  3  8.  D. 
369;  HuTst  v.  Detroit  City  R,  Co.  84  Mich. 
539;  CharUbois  v.  Gogebic  db  M.  R  R.  Co.  91 
Mich.  59;  Bancroft  v.  Boston  db  W,  R,  Corp. 
11  Allen,  84;  Kearney  v.  Boston  dk  W.  R.  Corp. 
9  Cush.  108;  Corcoran  v.  Boston  &  A.  R,  Co, 
133  Mass.  507:  Riley  y.  Connecticut  River  R. 
Co,  135  Mass.  292;  Mulehahey  v.  Washimrn  Car 
Wluel  Co,  145  Mass.  281;  Mahery.  Boston  dk 
A.  R.  Co,  168  Mass.  86;  lUinois  C.  R.  Co,  v. 
Pendergrass,  69  Miss.  425. 

The  circuit  court  erred  in  denying  appel- 
lant's motion  for  judgment  of  nonsuit. 

Scott  V.  Oregon  R]  dt  Nav.  Co.  14  Or.  211; 
Ford  V.  Umatilla  County,  15  Or.  313;  North- 
em  C.  R.  Co.  V.  Husson.  101  Pa.  1;  Beck  v. 
Vancouf)er  R  Co.  25  Or.  82;  Salem  Bedford 
Stone  Co.  v.  Hoths,  11  Ind.  App.  27;  Salem- 
Bedford  Stone  Co,  v.  O'Brien,  12  Ind.  App. 
217;  Miner  v.  Connecticut  Hiver  R.  Co,  153 
Mass.  898;  Bailey,  Personal  Injuries  Relating 
to  Master  &  Servant,  pp.  158-165,  168,  169. 
and  notes;  lUick  v.  Flint  dk  P.  M,  R.  Co.  67 
Mich.  632;  Wormell  v.  Maine  C.  R.  Co.  79  Me. 
405;  McMuUany.  Edison  Electric  Illuminating 
Co.  18  Misc.  392;  Sullivan  v.  Boston  dk  A.  R. 
0..156  Mass.  378;  Btirk  v.  Edison  General  Elec- 
tric Co.  89  Hun,  498;  Hector  v.  Boston  Electric 
Light  Co.  161  Mass.  558,  25  L.  R.  A.  554; 
Lolhrop  V.  Fiichburg  R,  Co.  150  Mass.  423; 
Flood  V.  Western  U,  Teleg.  Co.  131  N.  T.  603. 

The  circuit  court  erred  in  refusing  to  give 
the  instructions  to  the  jury  requested  by  the 
aoDel  1  an  t . 

Croswell,  Electricity,  §  234;  Carlson  v.  Ore- 
gon Short  Line  dk  U.  JSt,  R.  Co.  21  Or.  450; 
Belding  v.  Black  HiUs  dk  Ft,  P.  R.  Co.  8  8.  D. 
869;  Hurst  v.  Detroit  City  R,  Co.  84  Mich. 
589. 

The  circuit  court  erred  in  giving  instruc 
tions  to  jury  which  were  excepted  to  by  appel- 
lant 

16  Am.  &  Eng.  Enc.  Law,  pp.  402,  403, 468. 
and  cases  cited;  Croswell,  Electricity,  %  234; 
City  Electric  Street  R.  Co,  v.  Conery,  61  Ark. 
881,  31  L.  R.  A.  570;  Denver  Consol.  Electric 
Co.  V.  Simpson,  21  Colo.  371,  81  L.  R.  A.  566; 
Ahern  v.  Oregon  Teleph,  Co.  24  Or.  276,  22  L. 
R.  A  685;  McMullan  v.  Edison  Electric  Il- 
luminating Co.  13  Misc.  892. 

Messrs.  Reed  &  Hogue  and  W.  W. 
Thayer,  for  respondent: 

The  amended  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  allegation  that  appellant's  electric  cur- 
rent caused  the  'Mnstant  death"  of  the  de- 
cedent does  not  defeat  the  right  of  the  adminis- 
trator to  recover  the  damage  the  estate  has 
suffered  because  of  such  death. 

Hill's  Annotated  Laws  of  Oregon,  ^  871,  is 
sot  a  survival  statute,  but  gives  a  new  right  of 
action  unknown  to  the  common  law  for  the 
damages  resulting  from  the  death. 

Hill's  (Or.)  Anno.  Laws,  §§  34.  89,  869- 
871;  Putnam  y.  Southern  P.  Co.  21  Or.  280; 
Wellman  v.  Oregon  Short  Line  dk  U.  N.  R,  Co. 
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21  Or.  580;  Carlson  v.  Oregon  Short  Line  d  U 
N.  R.  Co.  21  Or.  450;  The  Oregon,  73  Fed. 
Rep.  846;  Holland  v.  Brown,  35  Fed.  Rep.  43: 
Hulbert  v.  3WA»,  84Fed.  Rep.  510;  Martin  v. 
Missouri  P,  R.  Co.  58  Kan.  475;  Missouri  R 
R.  Co.  V.  BenneU,  5  Kzn.  App.  231;  Kurekax. 
Merrifield,  53  Kan.  794;  McCarthy  v.  Chicago, 
R.  L  dt  P.  R.  Co.  18  Kan.  46.  26  Am.  Rep. 
742;  Burns  v.  Grand  Rapids  db  L  R.  Co.  UE 
ind.  169:  Indianapolis  dkSt,  L.  R.Co.  v.  Stout. 
58  Ind.  148;  Ugg  v.  BHtton,  64  Vt.  652; 
JS'eedham  v.  Grand  Trunk  R,  Co.  38  Vl.  2*4; 
Weber  v.  Third  Ate.  R.  Co.  12  App.  Div.  512; 
Smith  V.  Metropolitan  Street  R.  Co.  15  Misc. 
158:  Littlewood  v.  New  York,  89  N.  X.  24,  42 
Am.  Rep.  271;  Whitford  v.  Panama  R.  C^ 
23  N.  Y.  465;  Matz  v.  Chicago  dt  A.  &  Co.  i<> 
Fed.  Rep.  180;  Mason  v.  Union  P.  It  Co.  7 
Utah,  77;  Louisville  dk  N.  R.  Co.  v.  McElteain 
98  Ky.  700,  34  L.  R  A.  788;  Gitens  v.  Ken- 
tucky a  R,  Co.  89  Ky.  231;  The  Oitff  of  .AV- 
walk,  55  Fed.  Rep.  98;  NeAdU  v.  Nartkem  R 
R.  Co.  56  Fed.  Rep.  261;  2  Thomp.  Net 
pp.  1295-1809;  Tiffany,  Death  by  Wrongfa: 
Act,  Appendix. 

In  the  states  whose  statutes  are  similar  to 
Lord  Campbeirs  act,  the  action  for  death  by 
wrongful  act  has  never  been  defeated  becaat^ 
the  death  was  instantaneoua 

Brown  v.  Buffalo  dk  S.  L.  R  Co.  22  N.  Y. 
191;  International  dk  G.  N.  R.  Co.  v.  Kinged, 
57  Tex.  491;  Reed  v.  Northeastern  R.  Co.  87  S. 
0.  42;  Bowes  v.  Boston,  155  Mass.  344,  15  L 
R  A.  865;  Kearney  v.  Boston  d:  W.  R.  Corp. 
9  Cush.  108:  Maiz  v.  Chicago  db  A.  R.  Co.  S5 
Fed.  Rep.  180;  Boutiller  v.  The  MUttaukee,  >^ 
Mmn.  97;  Louisville  dk  N,  R.  Co.  v.  McEl- 
wain,  98  Ky.  700.  84  L.  R  A.  788;  Oirens  v. 
Kentucky  C.  R.  Co.  89  Ky.  231:  RoaeA  y.  Com 
solidated  Imperial  Min.  Co.  7  Sawy.  224.  7 
Fed.  Rep.  698;  Tiffany,  Death  by  Wrongfa: 
Act,  §  78. 

The  Oregon  statute  is  based  upon  the  same 
principles,  and  is  designed  to  serve  the  sane 
ends,  as  statutes  similar  to  Lord  Campbeirs 

Putnam  v.  Southern  P.  Co,  21  Or.  230 
The  Oregon,  78  Fed.  Rep.  846. 

Under  statutes  which  are  prop  erly  held  to  be 
survival  statutes,  damages  have  been  held  re- 
coverable in  the  following  cases,  thoagh  tlie 
death  and  the  injury  were  simullaneoas: 

Kansas  City,  M.  &  B.  R.  Co.  v.  Daughtr^, 
88  Tenn.  721;  Haley  v.  Mobile  db  O.  R.  Co.  7 
Baxt.  241 ;  Fowlkes  v.  NashviUe  dt  D.  R  tif. 
9  Heisk.  829;  NashviUe  dk  C.  R.  Co,  v.  Princt. 
2-  Heisk.  580;  Warden  v.  Humeston  dt  8.  R. 
Co.  72  Iowa,  201 ;  Conners  v.  Burlington,  C 
R.  dk  N.  R.  Co,  71  Iowa.  490;  Murphjf  ▼.  Ner 
Tork  dk  N.  H.  R.  Co.  30  Conn.  184;  HamiU*»ii 
V.  Morgan's  Louisiana  dk  T.  R,  dk  S.  H.  Co.  42 
La.  Ann.  824;  Cheatham  v.  Red  Hirer  Line, 
56  Fed.  Rep.  248;  Tiffany,  Death  by  Wrong- 
ful Act,  §  75. 

The  complaint  does  not  show  contributorj 
negligence  on  the  part  of  the  deceased. 

Johnston  V.  Oregon  Short  Line  R  Go.  23  Or 
94. 

The  allegation  of  damage  was  sufficient 

Nicolai  v.  Krimbd,  29  Or.  76;  Miller  v. 
Hirschberg,  27  Or.  522;  Wellman  v.  Oregtfn 
Short  Line  dk  D,  N.  R  Go.  21  Or.  5*); 
Carlson  v.  Oregon  Short  Line  <ft  U.  N.  R  Co. 
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21  Or.  450;  Putnam  v.  Southern  P.  Co.  21 
Or.  230;  McKay  v.  Musgrote,  15  Or.  162; 
Wilier  ▼.  Oregon  R.  &  Nan.  Co.  15  Or.  158; 
Aiken  v.  Coolidge,  12  Or.  244;  Datideon  v. 
Oregon  dt  C.  R.  Co.  11  Or.  136;  Houghton  v. 
Beck,  9  Or.  825;  iMdd  v.  Foeter,  31  Fed.  Rep. 
827;  Holmes  v.  Oregon  <fe  C.  R,  Co.  6  Sawy. 
262,  5  Fed.  Rep.  75;  Tiffany,  Death  by  Wrong- 
ful Act,  §  109;  District  of  Columbia  v.  Wilcox, 
4  App.  D.  C.  90. 

The  complaint  sufficiently  shows  that  de- 
cea.sed  could  have  maintained  an  action  against 
appellant  had  he  lived. 

Reedv.  Northeastern  R.  Co.  87  8.  C.  42; 
Gvrney  v.  Grand  Trunk  R.  Co.  37  N.  Y.  S. 
R.  155:  Tiffany,  Death  by  Wrongful  Act. 
g§  63,  65,  181. 

The  complaint  need  not  allege  the  existence 
of  any  heirs,  legatees,  or  creditors  of  de- 
ceased, nor  of  any  indebtedness  against  his 

Hill's  (Or.)  Anno.  Laws,  §§371,  776,  •ft  28, 
3099;  Wellman  v.  Oregon  Short  Line  dt  U.  N. 
R.  Co.  21  Or.  530;  East  Tennessee  Teleph.  Co. 
V.  Simms,  18  Ky.  L.  Rep.  761;  Budd  v.  Men- 
den  Electric  R.  Co.  69  Conn.  272;  Harvey  v. 
Thornton,  14  111.  217;  Columbus  AW.  R.  Co.  v. 
Bradford,  86  Ala.  574;  Alabama  d  F.  R.  Co. 
V.  Waller,  48  Ala.  469;  Baltimore  <t  0.  R.  Co,  v. 
NoeU,  82  Gratt.  394;  Baltimore  d  0.  R.  Co. 
V.  Wightman,  29  Gratt.  481.  26  Am.  Rep.  884; 
Warner  v.  Western  N.  C.  R.  Co.  94  N.  C.  250; 
Harper  v.  Norfolk  d  W.  R.  Co.  86  Fed.  Rep. 
102;  Roach  v.  Consolidated  Imperial  Min.  Co. 
7  Sawy,  224,  7  Fed.  Rep.  698;  Tiffany,  Death 
by  Wrongful  Act.  §§  56,  81. 

The  question  of  contributory  negligence,  as 
well  as  that  of  negligence,  is  one  of  fact  for 
the  jury  if  there  be  any  dispute  as  to  the  facts; 
or,  if  there  be  no  dispute  as  to  the  facts,  but 
there  may  reasonably  be  a  difference  of  opin- 
ion as  to  the  inferences  and  conclusions  de- 
ducible  therefrom,  it  is  the  province  of  the 
jury  to  determine  the  question. 

Connell  v.  McLoughlin.  28  Or.  230:  Hedin 
V.  Suburban  R.  Co.  26  Or.  155;  Qa/rdner  v. 
Michigan  C.  R.  Co.  150  U.  8.  849.  87  L. 
ed.  1107;  Warner  v.  Baltimore  d  0.  R.  Co. 
168  U.  8.  889,  42  L.  ed.  491;  Pyle  v.  Clark, 
49  U.  S.  App  360,  79  Fed.  Rep.  744,  25  C.  C. 
A.  190;  Onion  P.  R.  Co.  v.  Nomk,  15  U.  S. 
App.  400,  61  Fed.  Rep.  678,  9  C.  C.  A.  629; 
Sullivan  v.  New  T(yrk,  N.  H.  d  H.  R.  Co.  154 
Mass.  527;  Cherokee  d  P.  Coal  d  Min.  Co.  v. 
BHtton,  8  Kan.  App.  292;  Croswell,  Elec- 
tricity, §  284. 

A  nonsuit  is  properly  refused  unless  plain- 
tiff's evidence,  taken  in  its  most  favorable 
light,  would  not  authorize  the  jurv  to  find  a 
verdict  in  his  favor.  Every  intenament,  and 
every  fair  and  legitimate  inference  which  can 
arise  from  the  evidence,  must  be  made  in  favor 
of  the  plaintiff. 

Wallace  v.  Suburban  R.  Co.  26  Or.  174,  25 
L.  R.  A.  663;  Hedin  v.  Suburban  R.  Co.  26 
Or.  155;  Vanbehber  v.  Plunkett,  26  Or.  562, 
27  L.  R  A.  811;  Brown  v.  Oregon  Lumber  Co. 
24  Or.  815;  Herbert  v.  Dufur,  28  Or.  462; 
Salomon  v.  Cress,  22  Or.  177;  C^reat  Northern 
R.  Co.  V.  McLaughlin,  44  U.  8.  App.  189,  70 
Fed.  Rep.  669.  17  C.  C.  A.  830. 

The  jury  viewed  the  bridge  and  saw  the 
wires  in  question,  and  their  situation,  and  that 
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of  the  bridge.  What  they  saw  there  had  an 
important  bearing  on  the  question  of  contrib- 
utory negligence,  and  this  is  entitled  to  con- 
sideration on  the  question  of  the  propriety  of 
refusing  a  nonsuit. 

Jones.  Ev.  §  412;  TuUy  v.  Fitchburg  R.  Co. 
134  Mass.  499. 

Courts  incline  to  greater  liberality  in  cases 
of  death  by  wrongful  act  in  allowing  the  ques- 
tions of  the  negligence  of  the  defendant,  and 
of  the  contributory  negligence  of  the  plaintiff, 
to  go  to  the  jury  upon  slight  evidence. 

Tiffany,  Death  by  Wrongful  Act,  §  189; 
Maguire  v.  Fitchburg  R.  Co.  146  Mass.  879; 
McDermott  v.  Iowa  Falls  d  S.  C.  R.  Co.  (Iowa) 

47  N.  W.  1087:  Chicago,  B.  d  Q.  R.  Co.  v.  Oreg- 
ory.  58  III.  272. 

Deceased  had  a  right  to  assume  that  the 
place  to  which  he  was  sent  was  safe. 

Clements  v.  Louisiana  Electric  Light  Co.  44 
La.  Ann.  692.  16  L.  R.  A.  48;  Illingsuforth  v. 
Boston  Electric  Light  Co.  161  Mass.  588,  25  L. 
R.  A.  552;  Qulf,  C.  d  S.  F.  R.  Co.  v.  Kellt/, 
(Tex.  Civ.  App.)  84  8.  W.  140;  Netoark 
Electric  Light  d  P.  Co.  v.  Garden,  89  U.  8. 
App.  416,  78  Fed.  Rep.  74.  28  C.  C.  A.  649; 
Johnston  v.  Oregon  Short  Line  R.  Co.  28  Or. 
94;  Consolidated  Kansas  City  Smelting  d  Ref. 
Co.  V.  Tinchert,  5  Kan.  App.  130;  Cherokee  d 
P.  Coal  d  Min.  Co.  v.  BHtton,  3  Kan.  App. 
292;  Myhan^  v.  Louisiana  Electric  Light  d  P. 
Co.  41  La.  Ann.  964.  7  L.  R.  A.  172,  and  note; 
Bunker  HiU  d  S.  Min.   d  C   Co.  v.   Oberder, 

48  U.  8.  App.  8B9,  79  Fed.  Rep.  726,  25  C.  C. 
A.  171;  Croswell,  Electricity.  §  266. 

As  between  deceased  and  appellant,  de- 
ceased assumed  those  risks  only  to  which, 
having  actual  knowledge  thereof,  he  voluntar- 
ily and  unnecessarily  exposed  himself.  He 
was  under  no  duty  toward  appellant,  and  was 
under  no  obligation  or  duty  to  know  or  ascer- 
tain the  danger  in  the  wires. 

Rlingsworth  v.  Boston  Electric  Light  Co.  161 
Mass.  588.  25  L.  R.  A.  552;  Clements  v.  Louisi- 
ana Electric  Light  Co.  44  La.  Ann.  692,  16  L. 
R.  A.  48;  Giraudi  v.  Electric  Improv.  Co.  107 
Cal.  120,  28  L.  R.  A.  596;  Newark  Electric 
Light  d  P.  Co.  v.  Garden,  89  U.  8.  App.  416, 
78  Fed.  Rep.  74,  87  L.  R.  A.  725,  28  C.  C.  A. 
649;  Croswell,  Law  of  Electricity,  §g  285, 
256. 

Deceased  was  not  a  trespasser  in  working  on 
the  bridge  and  handling  appellant's  wires,  nor 
even  a  licensee.but  was  an  employee  of  the  bridge 
owner,  by  whose  license  appellant's  wires  were 
placed  and  maintained  on  the  bridge.  He  was 
rightfully  there,  engaged  in  a  lawful  occupa- 
tion, and  appellant  owed  him  the  duty  of  so 
conducting  its  dangerous  business  that  he  might 
not  be  injured. 

Ennis  v.  Gray,  87  Hun.  355;  Griffln  v. 
United  Electric  Light  Co.  164  Mass.  492.  82  L. 
R.  A.  400;  UlingsuMTthY.  Boston  Electric  Light 
Co.  161  Mass.  588,  25  L.  R.  A.  552;  Neicark 
Electric  Light  d. P.  Co.  v.  Garden,  89  U.  8. 
App.  416,  78  Fed.  Rep.  74,  37  L.  R.  A.  725, 
28  C.  C.  A.  649. 

The  doctrine  of  fellow  servant  can  be  in- 
voked only  by  the  common  master,  and  has  no 
application  in  this  case. 

Chicago,  St.  P.  d  K.  C.  R.  Co.  v.  Chambers, 
82  U.  8.  App.  258,  68  Fed.  Rep.  148,  15  C.  C. 
A .  327,  and  cases  cited. 
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The  coDcurrent  negligence  of  a  third  person 
is  no  defense  in  personal  injury  or  death  cases, 
and  this  is  true  whether  the  defendant  and  the 
third  person  were  acting  together  or  sever- 
ally, or  whether  the  two  negligent  acts  were 
joint  or  separate  and  distinct. 

United  Electric  R.  Co.  v.  Shelton,  89  Tenn. 
42H;  CarterviUe  v.  Cook,  129  111.  152,  4  L.  R.  A. 
731;  Bunting  v.  Hog^ett,  139  Pa.  86B,  12  L.  H. 
A.  268:  Masterson  v.  New  York  G.  dt  R.  R.  R. 
Co.  84  N.  Y.  247.  88  Am.  Rep  510;  Barretts. 
Third  Ate,  R.  Co,  45  N.  Y.  828;  Golegrow  v. 
New  York  &  N.  H.  R.  Co.  20  N.  Y.  492,  75  Am. 
Dec.  418;  GHffln  v.  Boston  &  A.  R,  Co,  148 
Mass.  148.  1  L.  R.  A.  698;  Lake  v.  MiUiken, 
6*i  Me.  240,  16  Am.  Rep.  466;  Hamman  v. 
Pittsburgh,  C.  &  St,  L.  R.  Co.  45  Ohio  St.  11; 
Kellow  V.  Central  Iowa  R,  Co.  68  Iowa,  470.  56 
Am.  Rep.  858;  Pittsburgh,  C.  d  St.  L.  R,  Co. 
▼.  Spencer,  98  Ind.  186;  Baltimore  &  0.  R,  Co. 
V.  Friel,  39  U.  S.  App.  451.  77  Fed.  Rep.  127, 
23  C.  C.  A.  77;  Brown  v.  Coxe  Bros.  75  Fed. 
Rep.  689;  Chicago,  Si.  P.  <fe  K.  C.  R.  Co.  v. 
Chambers,  32  U.  8.  App.  253,  68  Fed.  Rep.  148, 
15  C.  C.  A.  327. 

The  jury  was  properly  instructed  as  to  the 
degree  of  care  required  of  appellant. 

Ahern  v.  Oregon  Teleph.  dk  Teleg.  Co.  24  Or. 
276,  22  L.  R.  A.  635;  McAdam  v.  Central  R. 
&  Electric  Co,  67  Conn.  445;  Giraudi  v.  Elec- 
tne  Improv.  Co,  107  Cal.  120,  28  L.  R.  A.  596; 
Clements  v.  Louisiana  Electric  Light  Go.  44 
La.  Ann.  692,  16  L.  R.  A.  43;  lUingsioorth  v. 
Boston  Electric  Light  Co.  161  Mass.  583,  25  L. 
R.  A.  552;  Searle  v.  Kanaicha  <!;  0,  R.  Co,  32 
W.  Va.  870;  Brown  ▼.  Seattle  City  R.  Co.  16 
Wash.  465;  Denver  Consol,  Electric  Co.  y. 
Simpson,  21  Colo.  371,  31  L,  R.  A.  566,  and 
note;  Indianapolis  <fc  St.  L.  R,  Co,  v.  Horst, 
93  U.  S.  291,  23  L.  ed.  898;  lUinois  G.  R,  Co. 
V.  Davidson,  46  U.  S.  App.  300,  76  Fed.  Rep. 
517,  22  C.  C.  A.  306;  Croswell,  Electricity, 
^§  284,  256:  28  Am.  &  Eng.  Enc.  Law,  p.  1, 
note  1 ;  Illinois  C,  R.  Co.  v.  PhiUips,  49  III. 
234;  Kellg  y,  Hannibal  d  St.  J.  R.  Co.  70  Mo. 
604;  McLaughlin  v.  Louisville  Electric  Light 
Co.  18  Ky.  L.  Rep.  693, 34  L.  R.  A.  812;  Gulf, 
C.  <fc  S.  F.  R,  Co,  V.  Brown  {Hex.  Civ.  App.) 40 
S.  W.  608;  Haynes  y.  Raleigh  Gas  Co,  114  N. 
C.  211,  26  L.  R.  A.  810:  Cherokee  d;  P.  Coal  dk 
Min.  Co,  V.  Britton,  3  Kan.  App.  292. 

Bean,  J.,  delivered  the  opinion  of  the 
court: 

It  is  claimed  at  the  outset  that  the  action 
cannot  be  maintained,  because  the  statute  un- 
der which  it  is  brought  is  a  survival  statute, 
and,  as  the  complaint  alleges  and  the  evi- 
dence shows,  that  the  death  of  plaintiff's  intes- 
tate was  instantaneous.  There  was  no  interval 
of  time  between  the  injury  and  the  death 
within  which  the  deceased  could  have  brought 
an  action  for  the  injury,  and  therefore  there 
was  no  right  of  action  to  survive  to  his  per- 
sonal representatives.  The  statute  provides 
that  a  cause  of  action  arising  out  of  an  injury 
to  the  person  dies  with  the  person,  except  that, 
*'when  the  death  of  a  person  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  per- 
sonal representatives  of  the  former  may  main- 
tain  an  action  at  law  therefor  against  the  lat- 
ter, if  the  former  might  have  maintained  an 
action,  had  he  lived,  a^^ainst  the  latter,  for  an 
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injury  done  by  the  same  act  or  omission. 
Such  action  shall  be  commenced  within  tvo 
years  after  the  death,  and  the  damages  thertrn 
shall  not  exceed  $5,000,  and  the  amount  re- 
covered,  if  any,  shall  be  administered  as 
other  personal  propertv  of  the  deceased  per- 
son." Hill's  Anno.  Code,  §g  369,  871.  It  b 
agreed  that  at  common  law  there  was  no  rem- 
edy by  way  of  a  civil  action  for  the  death 
of  a  human  being,  and  that  a  cause  of  actijn 
arising  out  of  an  injury  to  the  penon  ditd 
with  the  person.  But  the  practical  impos»i 
bility  of  securing  the  punishment  of  mere  care- 
lessness bv  means  of  a  criminal  action  induc<='i 
the  British  Parliament  in  1846  to  pass  what  > 
known  as  "Lord  Campbell's  Act,  by  which  & 
civil  remedy  is  given  to  the  personal  repress c- 
tative  of  one  whose  death  is  caused  by  tb^ 
,  wrongful  act  or  omission  of  another  for  the 
benefit  of  the  widow,  husband,  parent,  if 
child  of  such  person.  This  statute  has  bEec 
in  substance,  in  one  form  or  another,  incorti> 
rated  into  the  legislation  of  most  of  the  staic^ 
of  the  Union,  and  the  holding  is  quite  univt: 
sal  that  it  creates  a  new  right  of  action  for  tbr 
wrongful  death,  which  may  be  maintain^ 
whether  it  was  instantaneous  or  consequentiaL 
1  Shearm.  &  Redf.  Neg.  §  139;  Coolev.  Tom 
p.  264;  and  Seward  v.  the  Vera  Cruz,ti,  R  :« 
App.  Cas.  59.  But  the  contention  for  the  <k 
fendant  is  that  the  statute  of  this  state,  uDlii:t 
Lord  Campbell's  act  and  the  statutes  nsoddt^d 
after  it,  does  not  create  a  new  right  of  action 
for  the  death,  but  is  a  survival  statute  uo^ir 
which  the  personal  representatives  of  a  ce 
ceased  person  may  bring  an  action  to  recoTcr 
damages  for  the  injury  which  caused  tbe 
death  in  cases  where  the  party  injured  ^u 
entitled  to  bring  such  action,  but  died  befct 
exercising  such  right;  and  in  support  of  ibi* 
view  we  are  referred  to  Bdding  v.  Black  BuU 
&  Ft.  P.  R.  Go.  8  S.  D.  369;  Kearney  v.  Bo^ih 
dW.  R.  Corp.  9  Cush.  108;  Bancrofts.  Bo-t<fk 
<fe  W,  R.  Corp.  11  Allen,  84;  Corcoran  v. 
Boston  dt  A.  R.  Co.  133  Mass,  507;  Rilesf  v.  O'V 
necticut  River  R.  Cb.  18dM'a8S.292;  MuUkalf^ 
V.  Wasliburn  Car  Wheel  Co.  145  MassL  2^1: 
Maher  v.  Boston  Jt  A.  R,  Co.  158  Mass.  9^. 
Illinois  C,  R.  Co,  v.  Pendergra*s,  69  Miss.  ^^ 
But  the  statutes  under  which  these  decisions 
were  made  are  essentially  different  from  oars 
The  statute  of  South  Dakota  provides  (Comp 
Laws,  §  6498)  that,  if  the  life  of  any  perao:: 
not  in  the  employment  of  a  railroad  com^^sr 
shall  be  lost  by  reason  of  the  neg^Iigence  or 
carelessness  of  the  proprietor  or  proprietors  •>! 
any  railroad,  bis  personal  representatives  miv 
institute  suit  to  recover  damages  in  the  sam? 
manner  that  the  person  mi^ht  have  done  for 
any  injury  where  death  did  not  ensue:  azi4 
(§  5499}  that,  if  the  life  of  any  person  is  lost  or 
destroyed  by  the  neglect,  carelessness,  etc., « f 
another  person,  company,  or  corporation,  etc . 
the  widow,  heir,  or  personal  representative  <  f 
the  deceased  shall  have  the  right  to  sue  asd 
recover  damages  for  the  death  of  such  persos: 
and  the  court  held,  in  the  case  referred  to,  tba: 
under  these  provisions  of  the  law  a  person^ 
representative  could  not  recover  for  the  loss  of 
the  life  of  his  intestate,  but  that  such  li^t 
was  conferred  exclusively  upon  the  widow  or 
heir,  and  the  personal  representative  ooaM 
only  recover  such  damages  as  the  deceased  had 
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suffered  up  to  the  time  of  his  death.  For  that 
reason  do  action  could  be  maintained  where 
the  death  was  instantaneous.  The  supreme 
court  of  Kentucky,  however,  in  Oivens  v. 
Kentucky  C.  B.  Co.  89  Ky.  281,  reached  a 
different  conclusion  under  a  similar  statute. 
The  statute  under  which  the  Massachusetts 
decisions  were  made  provides  that  "the  action 
of  trespass  on  the  case,  for  damages  to  the 
person,  shall  hereafter  survive,  so  that  in  the 
event  of  the  death  of  any  person  entitled  to 
bring  such  action,  or  liable  thereto,  the  same 
may  be  prosecuted  or  defended  by  or  against 
his  executor  or  administrator,  in  the  same 
manner  as  if  be  were  living"  (Stat.  1842,  chap. 
89,  §  1);  and,  as  Mr.  Chief  Justice  Shaw  says 
in  Kearney  v.  Boston  &  W,  R.  Corp,  9  Gush. 
108,  "supposes  the  party  deceased  to  have 
been  once  entitled  to  bring  an  action  for  the 
injury,  and  either  to  have  commenced  the 
action  and  subsequently  died,  or,  being  entitled 
to  bring  it,  to  have  died  before  exercising  that 
right."  It  is  therefore  held  in  that  state,  un- 
der what  Judge  Cooley  characterizes  (Cooley, 
Torts,  p.  264)  as  "a  somewhat  nice  and  tech- 
nical construction  of  the  statute,"  that  the 
action  will  not  lie  when  the  death  is  instan- 
taneous, but,  if  there  is  the  slightest  interval 
between  the  accident  and  the  death,  it  can  be 
maintained;  and  that  the  right  does  not  depend 
upon  intelligence,  consciousness,  or  mental 
capacity  of  any  kind  on  the  part  of  the  de- 
ceased after  he  is  injured  and  before  his  death. 
The  Mississippi  statute  declares  that  "execu- 
tors, administrators,  and  collectors  shall  have 
full  power  and  authorit}'  to  commence  and 
prosecute  any  personal  action  whatever,  at 
law  or  in  equity,  which  the  testator  or  intestate 
might  have  commenced  and  prosecuted,"  and 
that  "executors  and  administrators  shall  have 
an  action  for  anv  trespass  done  to  the  per- 
son ...  of  their  testator  or  intestate 
against  the  trespasser,  and  recover  damages  in 
like  manner  as  the  testator  or  intestate  would 
have  bad  if  living,  and  the  money  so  recovered 
shall  be  assets  and  accounted  for  as  such." 
Code.  ^§  2078,  2079.  The  court  held  that  the 
purpose  of  the  statute  is  "to  save  to  personal 
representatives  the  right  to  begin  and  carry  on 
such  personal  actions  as  the  deceased  might 
have  begun  and  carried  on  if  he  had  not  died," 
and  that  the  personal  representative  can  have 
no  standing  in  court  where  the  death  is  simul- 
taneous with  the  injury,  but  in  such  cases  all 
recoverable  damages  must  be  sought  by  the 
kindred  who  have  sustained  the  loss.  It  thus 
appears  that  the  statutes  construed  by  the  de- 
cisions relied  upon  by  the  defendant  were,  as 
interpreted  by  the  courts,  in  each  instance 
designed  to  prevent  a  cause  of  action  accruing 
to  the  deceased  in  his  lifetime  for  an  injury  to 
his  person  from  being  defeated  by  his  subse- 
quent death,  and  not  to  create  a  new  cause  of 
action  for  the  death.  But  such  is  manifestly 
not  the  purpose  or  effect  of  our  statute.  It 
provides  that  when  the  death  of  a  person  is 
caused  by  the  wrongful  act  or  omission  of 
another,  his  personal  representative  may  main- 
tain an  action  therefor,— that  is,  for  the  death, 
— if  the  deceased  might  have  maintained  an 
action  had  he  lived  for  the  injury  which  caused 
the  death.  The  language  of  the  statute  is 
plain,  and  its  meaning  obvious.  It  clearly 
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creates  a  new  right  of  action  in  favor  of  the 
personal  representative  for  the  death  itself, 
and  not  an  action  founded  on  survivorship, 
or  on  any  cause  of  action  in  favor  of  the  de- 
ceased. The  death,  and  not  the  injury  from 
which  the  death  results,  is  the  cause  of  action 
under  the  statute,  and  the  personal  representa- 
tives are  entitled  to  recover  damages  for  the 
wrongful  taking  away  of  the  life  itself;  and 
therefore  it  makes  no  difference  whether  the 
injured  party  was  killed  instantly  or  not.  Nor 
does  it  matter  that  the  damages  recovered  be- 
come assets  of  the  estate,  to  be  administered 
upon  as  other  personal  property  of  the  de- 
ceased, and  do  not  g[o  to  certain  desiernated 
persons  as  provided  m  Lord  Campbell's  act, 
and  in  many  states  of  this  country.  This  is 
but  a  statutory  direction  as  to  the  disposition 
to  be  made  of  the  damages  to  be  recovered, 
and  does  not  determine  the  question  as  to 
whether  the  statute  creates  a  new  right  of 
action  or  is  only  a  survival  statute.  In  the 
absence  of  the  statute,  no  right  of  action  for 
the  death  exists  in  favor  of  any  person,  and  it 
was  clearly  competent  for  the  legislature,  in 
creating  this  new  rightf  to  make  such  pro- 
vision as  to  the  disposition  of  the  damages  re- 
covered thereunder  as  it  might  see  proper. 

The  statutes  of  the  vanous  states  which 
have  in  substance  adopted  Lord  Campbeirs 
act  differ  widely  in  this  respect,  and  it  has 
never  been  suggested,  so  far  as  we  are  aware, 
that  for  this  reason  they  do  not  give  a  cause  of 
action  for  the  death.  And  actions  brought 
under  §  871  have  repeatedly  been  before  this 
court  in  one  form  or  another,  and  it  has  always 
been  assumed  that  the  action  was  for  the 
death,  and  that  it  made  no  difference,  either  in 
the  right  to  maintain  it  or  in  the  amount  re- 
covered, whether  the  deceased  was  killed  in- 
stantly or  not.  Carlson  v.  Oregon  Short  Line 
dh  U.  N.  R,  Co,  21  Or.  450.  And  the  same  con- 
struction  has  been  put  upon  the  statute  by  the 
Federal  courts.  In  The  Oregon,  78  Fed.  Rep. 
846,  Mr.  Justice  Bellinsrer,  speaking  of  the 
effect  of  §  871,  says:  "The  Oregon  statute, 
unlike  that  of  Louisiana,  does  not  provide  that 
causes  of  damage  to  another  shall  survive  in 
case  of  death.  It  is  substantially  like  Lord 
Campbell's  act;  and  in  the  case  of  Seward  v. 
The  Vera  Cruz,  L.  R.  10  App.  Cas.  59,  the 
view  held  was  (Lord  Blackburn  concurring), 
not  that  the  cause  of  action  survived,  but  that 
*a  totally  new  action  is  given  against  the  per- 
son who  would  have  been  responsible  to  the 
deceased  if  the  deceased  had  lived;  an  action 
which,  as  is  pointed  out  in  Pym  v.  Great 
Nortfiern  R.  Co,  4  Best  &  S.  896.  is  new  in  its 
species,  new  in  its  qualitv,  new  in  its  principle, 
in  every  way  new,  and  which  can  only  be 
brought  if  there  is  any  person  answering  the 
description  of  the  widow,  parent,  or  child, 
who,  under  such  circumstances,  suffers  pecun- 
iary loss  by  the  death.'  In  the  case  of  Pym  v. 
Oreat  Northern  R.  Co.  cited  in  the  foregoing 

? [notation,  it  was  argued  in  behalf  of  the  de- 
endant  that  the  action  maintainable  under 
Lord  Campbell's  act  by  the  personal  represen- 
tatives of  a  deceased  person  is  'a  mere  continu- 
ance of  that  which  would  have  accrued  to  the 
deceased  if  he  bad  lived;'  but  Erie,  Ch.  J., 
said:  'The  statute,  as  appears  to  me,  gives  to 
the  personal  representatives  a  cause  of  action 
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beyond  that  which  the  deceased  would  have  if 
he  had  survived,  and  based  on  different  prin- 
ciples/ 4  Best  &  8.  408.  And  so  in  The  City 
of  Norwalk  [66  Fed.  Rep.  98],  the  court  con- 
siders the  right  'a  new  right/  which  is  'none 
the  less  maritime  because  based  upon  state 
legislation,  where  the  subject-matter  is  mari- 
time.'" And  in  Holland  v.  Brown,  85  Fed. 
Rep.  43,  Mr.  Justice  Deady  said,  concerning 
the  same  statute:  ''The  action  given  by  the 
statute  is  for  the  death  simply.  This  includes, 
of  course,  all  such  losses  to  his  estate,  or  credit- 
ors, and  next  of  kin  to  whom  it  belongs,  and 
for  whose  benefit  the  action  is  allowed,  as  may 
be  fairly  implied  from  the  cessation  of  his  life. 
The  fact  on  which  the  damages  are  computed 
is  death  and  its  consequences,  and  not  its  ante- 
cedents or  cause."  Bee  also  Lung  Chung  v. 
N&rihern  P.  R.  Co.  10  8awy.  17,  19  Fed.  Rep. 
254,  and  Ladd  v.  Foster,  12  Sawy.  547, 81  Fed. 
Rep.  827.  The  statutes  of  Kansas  and  Indiana 
are  identical  with  ours,  except  that  damages 
are  allowed  to  the  extent  of  $10,000,  and  must 
inure  to  the  exclusive  benefit  of  the  widow 
and  children,  if  anv,  or  next  of  kin.  Mr. 
Justice  Brewer,  in  llulberi  v.  Topeka,  84  Fed. 
Rep.  510,  referring  to  the  Kansas  statute,  says 
it  "gives  a  new  rijfht  of  action — one  not  exist- 
ing before:  an  action  which  is  not  founded  on 
survivorship;  an  action  which  takes  no  account 
of  the  wrong  done  to  the  decedent,  but  one 
which  gives  to  the  widow  or  next  of  kin  dam- 
ages which  have  been  sustained  by  reason  of 
the  wrongful  takiDg  away  of  the  life  of  the 
decedent.  It  makes  no  difference  whether 
the  injured  party  was  killed  instantly  or  lived 
months;  whether  he  suffered  lingering  pain  or 
not;  whether  or  not  he  was  put  to  any  expense 
for  medical  attendance  aod  nursiner.  None  of 
these  matters  are  to  be  considered  in  an  action 
under  §  422;  and  the  single  question  is,  How 
much  has  the  wrongful  taking  away  of  his  life 
injured  his  widow  or  next  of  kin?  It  is  an 
action  to  recover  damages  for  the  death,  and 
in  no  sense  a  survival  of  an  action  which  ac- 
crued to  the  decedent  befose  his  death/'  And 
to  the  same  effect,  see  Martin  v.  Missouri  P. 
a.  Co,  58  Kan.  475;  Eureka  v.  Mernfield,  53 
Kan.  794;  McCarthy  v.  Chicago,  R.  L  &  P,  R. 
Co.  18  Kan.  46;  Missouri  P,  R.  Co.  v.  Bennett, 
5  Kan.  App.  281. 

In  Indiana  it  has  been  held  that,  while  the 
statute  does  not  in  terms  "revive  the  common- 
law  right  of  action  for  personal  injury  nor 
make  it  survive  the  death  of  the  injured  per- 
son," it  does  "create  a  new  right  in  favor  and 
for  the  benefit  of  the  next  of  kin  or  heirs  of  the 
person  whose  death  has  been  wrongfully 
caused/*  Burns  v.  Grand  Rapids  <Sb  L  S.  Co, 
113  Ind.  169.  The  questions  determined  in 
the  adjudged  cases  on  the  right  of  the  personal 
representatives  of  one  whose  death  was  caused 
by  the  wrongful  act  or  omission  of  another  to 
maintain  an  action  for  damages  against  the 
latter  arose  under  such  dissimilar  statutes  that 
the  decisions  afford  but  little  light  upon  the 
interpretation  of  any  particular  statute  at  vari- 
ance with  the  one  under  consideration  in  the 
given  case,  and  hence  it  is  useless  to  attempt 
any  further  examination  of  them  at  this  time. 
However,  the  following  authorities  are  more 
or  less  in  point  in  the  present  discussion,  and 
in  the  main  tend  to  support  our  conclusion  as 
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to  the  proper  construction  of  the  statute: 
Bhearm.  <&  Redf.  Neg.  §  139:  Cooley.  Torts, 
p.  264;  2  Thomp.  Neg.  1288;  Tiffany,  Death 
by  Wrongful  Act,  §  78;  Brown  v.  Bufalo  dt 
8,  L.  R.  Co,  22  N.  Y.  191;  Roach  v.  ConwoO- 
dated  Imperial  Min.  Co,  7  Sawy.  224,  7  Fed. 
Rep.  698;  WUtft/rd^,  Panama  R.  Co.  23 N.  Y. 
465;  Murphy  v.  A^ew  York  <fc  N.  H,  R.  Co.  »J 
Conn.  184;  Qii)ens  v.  Kentucky  C  R.  Co.  89 
Ky.  281;  Conners  v.  Burlington,  G.  R.  <*  It\  K 
Co,  71  Iowa,  490, 60  AnL  Rep.  814;  WartUs  v. 
Humeston  db  S.  R.  Co,  72  Iowa,  201;  N<fkHiii 
d  C.  R,  Go,  V.  Prince,  2  Heisk.  580. 

It  is  next  claimed  that  the  complaint  is  de- 
fective because  it  does  not  show   that  the  de- 
ceased left  surviving  him  atr^  heirs,  legatee, 
next  of  kin,   or  cr^itors.     Under  the  provi- 
sions of  Lord  Campbell's  act,    and    statu les 
which,  like  it,  give  a  right  of  action  for  the 
death  of  a  person  caused  by  the  wron^ul  a<n 
of  another  for  the  benefit  of  certain  desi^ated 
relatives,  no  action  can  be  maintained  at  all  un- 
less the  deceased  left  at  least  one  survivinjr  rela- 
tive of  the  class  specified,  and  the    complaini 
must  necessarily  show  that  fact.     1  Shearm.  & 
Redf.  Neg.  §  185;  Stewart  v.  Terre  HauU  <t 
I.  R.  Co,  103  Ind.  44.    In  such  case  the  exec- 
utor or  administrator,   in  prosecuting  the  ac- 
tion, is  a  mere  nominal  party,  who  snes  for  the 
benefit  of  the  real  party  in  interest;  and  suet 
damages  as  he  may  recover  do  not  go   to  the 
estate  of  the  deceased,  nor  belong   to  him  in 
his  representative  capacity,  but  to  the  penoa 
for  whose  benefit  the  right  of  action  is  gives 
bv  the  statute.     Blake  v.    Midland  R.  Co.  18 
Q.  B.  93:  Bradshaw  v.  Lancashire  dt  T.  R.  Co. 
L.  R.  10  C.  P.  189.    The  theory  ia  that  thoae 
entitled  to  the  benefit  of  the  statute    faav«  a 
pecuniary  interest  in  the  life  of  the    deceased, 
and  the  recovery  is  to  compensate  them  for 
the  pecuniary  loss  they  have  sustained.    In 
short,  a  new  ri^ht  of   action  is  created  for  the 
benefit  of  certain  designated  persons,  and  con- 
sequently can  be  maintained  only  when  the  de- 
ceased left  surviving  him  someone  entitled  to 
its  benefit.     Thus,    where  a  statute    gives  a 
right  of  action  for  the  benefit  of  the  widow 
and  next  of  kin,  a  husband,  not  being  the  next 
of  kin  to  his  wife,  is  not  within  its  terms,  and 
an  action  cannot  be  maintained  if  the  deceased 
leave  a  husband  only.     Lucas  v.  ^erc  Fork  C. 
R.  Co.  21  Barb.  245;  Central  R,  it  Bkg.  Co.  v. 
Dixon,  42  Ga.  327.     So,  also,  where  the   stat- 
ute Is  for  the  benefit  of  the  widow  and   chil- 
dren, no  recovery   can  be  had  when  the  de- 
ceased left  no  widow  or  children.      Com.   v. 
Boston  <&  A,  R.  Co.  121   Mass.  86.     But  it  wOl 
be  observed  that  the  right  of  action  created  bv 
our  statute  is  not  for  the  benefit  of  any  partic^ 
ular  person,  but  the  damages  recovered   be- 
come assets  of  the  estate,  to  be  applied  by  the 
administrator  to  the  payment  of  debts,  or  dK- 
tributed  as  the  exigencies  of  the  estate  and  the 
laws   governing  Uie  distribution  of  personal 
property  may  direct.    Under  Lord  Campbell's 
act,  and  similar  statutes,  the  damages  recov- 
ered belong  to  the  designated  beneficiary,  and 
are  measured  by  the  value  of  the  life  taken  to 
the  particular  person  entitled  to  the  benefit  of 
the  statute,  while  under  our  statute  they  be- 
long to  the  estate,  and  are  coextensive  with 
the  value  of  the  life  lost,  without  regard  to  its 
value  to  any  particular  person.    In  the  one 
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•o&se  the  object  of  the  action  is  to  recover  the 
pecuniary  loss  sustained  by  the  designated 
relatives,  and  in  the  other  the  value  of  the  life 
lost,  measured,  as  near  as  can  be,  by  the  earn- 
ing capacity,  thriftiness,  and  probable  length  of 
life  of  the  deceased,  and  the  consequent  amount 
of  probable  accumulations  during  the  expect- 
ancy of  such  life.  Carlson  v.  Oregon  Short 
Line  cfe  V,  N.  B.  Oo,  21  Or.  460. 

It  follows,  therefore,  that,  so  far  as  the  ri^ht 
to  maintain  the  action  is  concerned,  it  is  im- 
material whether  the  deceased  left  surviving 
him  any  relatives  or  creditors  whatever.  The 
right  oi  action  is  given  by  the  statute  to  the 
administrator  or  executor  in  his  representative 
capacity,  and  isip  the  nature  of  an  asset  of  the 
estate.  The  heirs,  creditors,  or  distributees 
have  no  interest  in  the  recovery  on  account  of 
any  right  of  action  for  the  pecuniary  injury 
sustained  by  them,  but  only  by  virtue  of  be- 
ing creditors  or  of  kinship;  and,  if  the  expense 
of  the  administration  and  debts  of  the  deceased 
^qual  or  exceed  the  assets,  including  the 
amount  of  the  recovery,  the  next  of  kin  would 
receive  no  benefit  whatever  from  the  right  of 
action.  It  is  ingeniously  argued,  however, 
that  an  estate  of  a  deceased  person  can  in  no 
way  be  damaged  by  his  death,  and  this  is 
probably  true  if  the  word  "estate"  is  to  be 
taken  in  the  technical  sense  of  meaning  the 
property  left  by  him.  But  it  is  not  so  usckI 
when  speaking  of  the  measure  of  damages  for 
the  wrongful  death  of  a  person.  It  is  thus 
used  as  a  convenient  term  to  distinguish  the 
rule  as  to  the  measure  of  damages  under  our 
statute  from  the  one  prevailing  under  statutes 
similar  to  Lord  Oampbeirs  act,  and  in  which 
the  recovery  is  for  the  benefit  of  some  desig- 
nated individual. 

This  brings  us  to  the  important  question 
whether  the  defendant's  motion  for  a  nonsuit 
should  have  been  sustained.  It  is  undisputed 
that  the  wires  which  caused  the  death  of  plain- 
tiff's intestate  were  placed  by  the  defendant  in 
a  position  where  they  would  probably  be  ex- 
posed to  contact  by  persons  working  on  the 
bridge,  although  it  knew  that  it  would  be  neces- 
sary to  repair  the  structure  from  time  to  time; 
«na  it  admits  and  alleges  that  it  is  not  prac- 
ticable, in  the  present  knowledge  of  the  science 
of  electricity,  to  insulate  wires  so  as  to  make 
Ibem  safe,  and  not  dangerous  to  persons  com- 
ing in  contact  with  them  when  charged  with 
the  high  voltage  of  electricity  carried  over  the 
wires  in  question.  This  is,  in  our  opinion, 
sufficient  to  make  out  a  prima  facie  case  of 
negligence,  because  it  tends  to  support  the 
main  ground  of  recovery  relied  on  by  the 
plaintiff,  t?fc.,  that,  although  the  defendant 
knew  it  would  be  necessary  from  time  to  time 
for  the  railway  company  to  send  men  on  top  of 
the  bridge  to  make  needed  repairs,  it  placed 
its  wires  to  be  used  in  the  transmission  of  such 
a  high  voltage  of  electricity  as  inevitably  to 
cause  the  instant  death  of  any  person  coming 
in  contact  with  two  of  them  at  the  same  time 
in  such  a  position  that  it  was  impracticable,  if 
not  impossible,  to  make  such  repairs  without 
doin^  so. 

It  IS  contended,  however,  that  the  deceased 
was  guilty  of  contributory  negligence  (1)  in 
going  on  top  of  the  bridge  to  work  without  as- 
certaining from  the  defendant  company,  or 
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someone  having  knowledge  on  the  subject, 
whether  it  would  be  safe  to  come  in  contact 
with  the  defendant's  wires;  and  (2)  in  attempt- 
ing at  the  time  of  the  accident  to  cross  from 
one  side  of  the  bridge  to  the  other  by  walking 
on  the  top  lateral  braces  and  stepping  over  the 
wires,  rather  than  crossing  on  the  end  strut 
brace  and  under  the  wires.  But  both  of  these 
contentions  proceed  on  the  theory  that  he  was 
chargeable  with  knowledge  of  the  fact  that  the 
wires  were  dangerous,  and,  having  voluntar- 
ily exposed  himself  to  the  risk  of  contact 
therewith,  must  take  the  consequences  of  his 
own  conduct.  And,  indeed,  this  is  the  under- 
lying question  on  this  branch  of  the  case.  The 
deceased  was  unquestionably  guilty  of  such 
negligence  as  will  preclude  a  recovery  if  he  is 
to  be  charged  with  knowledge  that  the  defend- 
ant's wires,  although  apparently  harmless, 
were  in  fact  dangerous;  for  he  could  have 
avoided  coming  m  contact  with  them.  But, 
on  the  other  hand,  it  cannot  be  ruled,  as  mat- 
ter of  law,  that  he  was  negligent  in  going  on  the 
bridge  to  work  or  in  crossing  on  the  top  lateral 
braces,  if  the  defendant  owed  to  him  the  duty 
of  exercising  reasonable  care  to  prevent  injury 
to  him  from  contact  with  its  wires  while  at 
his  work.  There  is  evidence  tending  to  show 
that  he  acted  with  due  care  and  caution,  and 
did  not  heedlessly  or  recklessly  expose  himself 
to  contact  with  the  wires.  It  was  only  after 
they  had  been  examined,  and  their  apparent 
safety  ascertained .  that  he  and  his  fellow  work- 
men ventured  to  work  at  a  place  where  they 
would  probably  or  necessarily  come  in  contact 
with  the  wires;  and  there  is  evidence  to  the  ef- 
fect that  the  usual  and  customary  way  for  men 
employed  in  the  construction  or  repair  of  a 
bridge  of  the  character  in  question  to  cross 
from  one  top  chord  to  the  other  is  by  walking 
on  one  of  the  top  lateral  braces .  Unless,  there- 
fore, the  case  should  have  been  withdrawn 
from  the  jury  on  the  ground  that  the  deceased 
was  bound,  at  his  peril,  to  ascertain  whether 
the  wires  were  in  fact  dangerous  before  work- 
ing at  a  place  on  the  bridge  where  he  would 
be  likely  to  come  in  contact  with  them,  there 
was  no  error  in  denying  the  motion  for  non- 
suit, and  submitting  the  issue  of  negligence  as 
respects  the  defendant  and  plaintiff  to  the  jury; 
and  we  do  not  think  any  such  doctrine  as  the 
one  suggested  can  be  maintained  either  upon 
reason  or  authority.  It  is  not  claimed  that  the 
deceased  had  any  more  knowledge  of  electric- 
ity or  its  effects  than  such  as  is  possessed  by 
persons  of  average  intelligence.  He  knew 
that  there  is  such  a  force  carried  by  wires  and 
used  in  driving  cars  and  lighting  streets  and 
houses,  and  that  the  wires  in  question  were 
used  for  that  purpose;  but  he  supposed,  as  is 
the  common  understanding,  that  the  insulating 
material  with  which  such  wires  are  covered  is 
placed  there  for  the  purpose  and  with  the  re- 
sult of  making  them  safe.  He^had  no  knowl- 
edge of  the  fact,  as  this  record  discloses,  that 
wires  are  used  for  the  transmission  of  electric- 
ity, which,  on  account  of  the  high  voltage  car- 
ried, cannot  be  insulated  at  any  reasonable 
cost  so  as  to  make  them  safe,  and  that  the  in- 
sulating material  sometimes  used  thereon  af- 
fords no  protection  from  injury.  Nothing  can, 
therefore,  be  claimed  in  this  case  on  account 
of  any  special  knowledge  of  electricity  or  Its 
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effect  possessed  by  the  deceased;  and  there  is 
DO  pretense  that  he  knew  the  wires  were  in 
fact  dangerous,  and,  as  he  was  not  the  agent 
or  servant  of  the  defendant  company,  he  was 
not,  in  our  opinion,  chargeable  with  such 
knowledge,  nor  did  he  assume  any  risk  on  ac- 
count of  the  wires  unless  he  knew  the  danger 
and  voluntarily  exposed  himself  to  it.  He  was 
not  a  trespasser  or  licensee  bound  to  take  the 
premises  in  the  condition  in  which  he  found 
them,  but  the  servant  of  the  railway  company, 
lawfully  on  the  bridge,  engaged  in  an  employ- 
ment which,  according  to  the  testimony,  neces- 
sarily required  him  to  come  in  contact  with  the 
wires  of  the  def  endan  t  com  pany .  These  wires 
were  visible,  insulated,  and  to  all  appearances 
perfectly  harmless.  There  was  nothing  in 
their  appearance  to  warn  the  deceased  of  the 
great  force  being  carried  over  them,  or  that 
there  was  any  danger  in  coming  io  contact 
with  them.  The  danger  was  a  hidden  and 
secret  one,  and  the  insulation  of  the  wires 
deceptive.  The  familiar  rule  that  one  who 
deliberately  goes  into  a  place  of  known  or 
apparent  danger  and  is  injured  must  take 
the  consequences  of  his  hardihood  can  have  no 
application  here,  because  there  was  in  fact  no 
apparent  danger,  but,  on  the  contrary,  so  far 
as  the  deceased — a  nonexpert— could  ascertain 
from  an  examination,  the  wires  were  entirely 
safe,  and  in  perfect  condition.  He  had  a  right 
therefore,  to  believe  that  the  place  was  safe, 
and  to  assume  that  the  defendant  company  had 
exercised  due  care  and  caution  to  prevent 
injury  to  him,  and  had  not  placed  on  the  bridge, 
in  such  a  position  that  he  would  likely  come 
in  contact  with  them,  wires  which  it  knew  to 
be  dangerous.  It  was  using  the  bridge  by  per- 
mission of  the  railway  company  for  the  sup- 
port of  wires  used  in  the  transmission  of  a 
highly  dangerous,  subtle,  and  invisible  force, 
and  was,  therefore,  chargeable  with  the  dut^ 
of  placing  and  keeping  them,  as  far  as  practi- 
cable, in  a  condition  to  avoid  injuring  the 
servants  of  the  railway  company  while  at  their 
work.  Its  duties  and  responsibilities  in  this 
respect  are  similar  to  those  of  an  electric  com- 
pany which,  by  permission  of  the  owner, 
places  its  wires  over  the  roof,  or  attached  to  a 
house  or  building;  and  in  such  case  the  rule  is 
quite  universal  that  the  company  is  liable  to 
the  owner  and  his  servants  for  an  Injury  re- 
ceived through  its  negligence  by  contact  with 
such  wires  when  making  needed  repairs  or 
improvements  to  the  building,  if  the  injured 
party  is  in  the  exercise  of  due  care  and  caution 
at  the  time. 

The  question  respecting  the  care  required  of 
electric  companies  under  such  circumstances 
first  came  before  the  courts  in  the  case  of 
Clements V.  Louisiana  Mectrie  Light  Co.  (decid- 
ed in  1892)  44  La.  Ann.  692,  16  L.  R.  A.  43. 
In  that  case  the  plaintiff's  intestate — a  tinsmith 
engaged  to  assist  in  repairing  the  roof — was 
killed  while  at  his  work  by  coming  in  contact 
with  the  wires  of  the  defendant  company, 
placed  2  feet  4  inches  above  the  roof.  The 
wires  were  insulated,  and  to  all  appearances 
safe,  but  there  was  a  defect  in  the  insulation, 
which  caused  his  death  while  he  was  either 
attempting  to  step  over  or  go  under  the  wires, 
in  trying  to  reach  the  gutter.  The  court  held, 
after  mature  deliberation,  that  the  company 
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was  responsible.    AQd  although  there  was  in- 
volved in  the  case  a  failure  to  comply  with  a 
municipal  ordinance  requiring  electric    Heht 
companies  to  have  the  splices  of  their  wires 
perfectly  insulated,  it  was  considered  tbmt  ib:» 
ordinance  added  nothing  to  the  duty  or  liabil- 
ity of  the  company.     The  court  saya,  in  speak- 
ing-upon  this  matter,  that  "it  [the  wire]  pas«k^ 
over  a  roof    to  which    people    in    adjoining 
rooms  had  access,  and  where,  id  the  couTEe  of 
time,  mechanics  must  go  to  make  repairs,  or 
laborers  to  sweep  off  or  clean   the  roof.     It 
was  the  duty  of  the  company,  independent  of 
any  statutory  regulation,  to  see  that  their  line^ 
were  safe  for  those  who,  by  their  occupation, 
were  brought  in  close  proximity    to  them.' 
And  in  answer  to  the  objection  that  the  de- 
ceased was  guilty  of  contributory  negligence  it 
said:     "The  deceased,  Clements,  was  lawfully 
on  the  gallery  roof.    He   was  engaged  in  & 
service  that  necessarily  required  him  to  ran  (be 
risk  of  coming  in  contact  with  the  defendant '» 
wires,  either  by  stepping  over  them  or  eoicg 
under  them.     It  is  probable  that  the  Tatter 
mode  was  the  most  convenient,  and  there  is  do 
evidence  that  in  so  doing   he   incurred  acj 
greater  risk.     The  wires  were  visible,  and  t'c* 
all  appearances  were  safe.    The  great  force 
that  was  being  carried  over  the  wire   gare  do 
evidence  of  its  existence.     There  was  no  meass 
for  a  man  of  ordinary  education  to  distingoi^li 
whether  the  wire  was  dead  or  alive.     It  had  &ii 
the  appearance  of  having  been  properly  in$a- 
lated.     From  this  fact  there  was  an  invitatinc 
or  inducement  held  out  to  Clements  to  risk  the 
consequences  of  contact.     He  had  a  right  to 
believe  it  was  safe,  and  that  the  company  b&d 
complied  with  its  duties  specified  by  law.     He 
was  required  to  look  for  patent,  and  notlatenu 
defects.     Had  he  known  of  the  defective  inso- 
lation and  put  himself  in  contact  with  the  wire 
be  would  have  assumed  the  risk.     The  deftxt 
was  hidden,  and  the  insulation  wrapping  w&s 
deceptive.    It  is  certain,  had  it  been  properly 
wrapped,  Clements  would  not  have  been  killed. 
His  death  is  conclusive  proof  of  the  defect  of 
insulation  and  the  negligence  of  the  defendant. 
He  exercised  reasonable  care  in  going  under  thtr 
wire  in  the  performance  of  his  duty,  as  he  had 
a  right  to  believe,  from  external  appearances, 
that  the  wire  was  safe.     His  action  was  such 
as  not  to  tend  to  expose  himself  directly  to  ihe 
danger  which  resulted  in  the  injury.     In  fact, 
there  was  no  apparent  danger."    So,  also,  in 
Giraudi  v.  Electric  Improt.  Co.  107  Cal.  120, 
28  L.  R.  A.  506,  the  plaintiff  was  sent  on  top 
of  a  building  by  the  owner  to  adjust  a  sigo 
which  was  about  to  be  blown  down  by  the  wind, 
and,  coming  in  contact  with  an  electric  light 
wire,  placed  along  and  near  the  roof,  was  in- 
jured and  it  was  held  that  the  failure  of  defend, 
ant  to  place  its  wires  a  suificient  distance  above 
the  roof  to  enable  persons  lawfully  thereon  lo 
pass  under  them  was  sufficient  proof  of  ne^e- 
ligence  to  justify  the  verdict,  and  that  plainlic 
was  not  guilty  of  contributory  negligence  by 
going  on  Ihe  roof.     The  court  says:    **Def end- 
ant  was  using  a  dangerous  force,  and  one  doc 
generally  understood.     It  was  required  to  use 
very  great  care  to  prevent  injury  to  persoo  or 
property.     It  would  have  been  comparatively 
inexpensive  to  raise  the  wires  so  high  above 
the  roof  that  those  having  occasion  to  go  there 
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would  not  come  in  contact  with  tliem.  Not  to 
do  so  was  sufficient  proof  of  negligence  to 
justify  the  verdict.  If  there  was  any  excuse 
for  not  so  locating  the  wires,  it  is  on  the  claim 
that  the^  were  so  covered  that  there  was  no 
danger  m  coming  in  contact  with  them.  The 
accident  itself  proves  that  this  was  not  suffi- 
cient, res  ipsa  loquitur.  The  point  most  insisted 
upon  here  is  that  plaintifiF  was  guilty  of  con- 
tributory negligence;  that  he  knew,  or  ought  to 
have  known,  of  the  location  of  the  wires,  and 
should  have  taken  care  to  avoid  them.  It  is 
not  a  case  where  the  doctrine  of  negligent  ig- 
norance can  apply.  Plaintiff  owed  defendant 
no  duty,  and  no  part  of  his  employment  re- 
quired him  to  know,  or  gave  him  opportunity 
to  know.  Unless  it  can  be  held  that  he  did  in 
fact  know,  there  was  no  evidence  which  even 
tended  to  show  negligence  on  his  part." 

And  again,  in  Enms  v.  Gray,  87  Hun,  S55, 
the  plaintiff,  a  roofer,  employed  by  the  owner 
of  a  building,  was  injured  while  at  his  work  by 
coming  in  contact  with  an  electric-light  wire 
of  the  defendant,  which  was  attached  to  the 
building,  and  which  the  evidence  tended  to 
show  was  placed  without  proper  safeguards 
and  improperly  insulated,  and  the  court  held 
that  the  issue  as  to  the  defendant's  negligence 
and  the  contributory  negligence  of  the  plaintiff 
was  for  the  juiy.  In  this  case  the  defendant 
tried  to  escape  liability  by  claiming  that 
there  was  no  contractual  relation  or  other 
privitv  between  it  and  the  plaintiff  which  re- 
quired it  to  protect  him  while  at  work  for  the 
owner  of  the  building,  and  while  on  his 
premises,  and  that  as  to  him  the  construction 
and  maintenance  of  electric  apparatus  were  res 
inter  alios.  But  the  court  held  that  the  de- 
fendant was  engaged  in  the  business  of  supply- 
ing electricity  for  lii^hting  purposes,  and 
considering  the  high  voltage  which  it  was 
'necessary  to  carry  over  its  wires,  the  business 
was  of  a  character  highly  dangerous  and  likely 
to  result  in  injury  to  others  unless  conducted 
with  care  and  skill;  and  therefore,  outside  of 
any  contractual  relation,  the  law  imposed  the 
duty  upon  defendant  of  using  the  necessary 
skill  and  prudence  to  prevent  injury  to  persons 
coming  in  contact  with  its  wires,  not  only  as 
regards  the  public  generally,  but  also  with  re- 
spect to  any  individual  engaged  in  a  lawful 
occupation  in  a  place  where  he  was  entitled  to 
be.  So,  also,  in  McLaughlin  v.  Louiscille  Elec- 
tric Light  Co.  18  Ky.  L.  Rep.  693,  34  L.  R.  A. 
812,  a  person  engaged  in  painting  a  building 
was  injured  by  coming  in  contact  with  an  im- 
perfectly insulated  electric  wire  on  the  side  of 
the  building,  while  climbing  out  of  a  window 
upon  the  cornice,  and  in  an  action  against  the 
electric  company  to  recover  damages  for  the 
injury  it  was  held  that  the  defendant  was 
bound  to  exercise  the  utmost  care  to  keep  the 
insulation  of  its  wires  perfect  at  a  place  where 
people  had  aright  to  go  for  work,  business,  or 
pleasure,  although  very  great  care  may  be 
sufficient  for  wires  at  other  places;  that  an  ap- 
parently properly  insulated  wire  is  an  invita- 
tion or  inducement  to  such  person  to  risk  the 
consequence  of  contact  with  it:  that  the  fact 
that  the  insulation  of  such  wires  is  expensive 
or  inconvenient  is  no  excuse  for  failure  to 
make  such  insulation  perfect  at  places  where 
people  have  a  right  to  go;  and  that  the  plain- 
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tiff  in  the  action  was  not  guilty  of  contributory 
negligence  in  coming  in  contact  with  the  wires 
unless  in  so  doing  he  failed  to  exercise  the  de- 
gree of  care  which  an  ordinarily  careful  and 
prudent  person  usually  exercises  under  similar 
circumstances,  and  the  question  whether  he 
exercised  such  care  was  for  the  jury  and  not 
the  court.  A  like  principle  was  applied  in 
lllingsworth  v.  Boston  Electric  Light  Co.  161 
Mass.  588,  25  L.  R.  A.  552.  The  plaintiff  was 
employed  in  the  fire-alarm  system  of  the  city 
of  Boston.  The  city  used  for  the  lines  of  its 
system  structures  erected  by  the  defendant 
electric  company  for  the  support  of  its  electric 
wires.  While  the  plaintiff  was  in  the  perform- 
ance of  its  duties  and  descending  one  of  such 
structures,  the  pliers  in  his  belt  caught  in  a^ 
wire  belonging  to  the  defendant,  and  in  reach-* 
ing  around  to  clear  them  he  received  injury  by 
the  contact  of  his  hand  with  a  wire  of  the  de- 
fendant not  properly  insulated;  and  it  was  held 
in  an  action  against  the  compan;^  for  damages, 
that  the  defendant's  negligence  in  leaving  the 
Joints  of  its  wires  without  insulation  at  such 
place,  and  the  question  whether  the  plaintiff 
was  in  the  exercise  of  due  care,  should  have 
been  submitted  to  the  jury.  So,  also,  in 
Qriffln  v.  United  Electric  Light  Co.  164  Mass. 
492,*82  L.  R.  A.  400,  a  tinsmith,  while  engaged 
in  placing  an  iron  conductor  on  a  building, 
was  injured  by  receiving  a  shock  from  an 
electric-light  wire  running  along  the  side  of 
the  building,  about  12  feet  from  the  ground, 
by  reason  of  the  conductor  which  he  was 
handling  coming  in  contact  with  a  place  on 
the  wire  where  the  insulating  material  had  been 
worn  off,  and  it  was  held  that  the  queation  of 
defendant's  negligence  and  of  due  care  on  the 
part  of  plaintiff  were  for  the  jury,  and  that  it 
could  not  be  said,  as  a  matter  of  law,  that  the 
condition  of  the  wire  was  so  apparent  that  the 
plaintiff  must  or  ought  to  have  seen  it  although 
the  accident  happened  in  the  forenoon;  and 
that,  while  an  expert  might  consider  it  dan- 
gerous to  touch  any  wire  unless  he  knew  it 
was  a  harmless  one,  no  such  degree  of  care 
could  be  required  of  the  plaintiff,  who  was  not 
an  expert,  but  that  the  question  of  his  want  of 
care  was  for  the  jury.  Applying  the  doctrine- 
of  these  cases,  and  the  underlying  principles 
by  which  they  are  controlled,  to  the  case  in 
hand,  it  is  clear  that  no  error  was  committed 
in  overruling  the  motion  for  nonsuit.  It  is 
true  that  in  the  cases  referred  to  the  actions 
were  grounded  on  negligence  in  using  improp- 
erly insulated  wires,  but  in  each  instance  the 
judgment  of  the  court  proceeds  on  the  theory 
that  it  is  a  want  of  due  care  for  a  com- 
pany handling  and  transmitting  the  highly 
dangerous  force  of  electricity  to  use  a  wire 
known,  or  which  reasonably  ought  to  have 
been  known,  to  be  dangerous,  at  a  place 
where  others  are  lawfully  entitled  to  be;  and 
it  is  assumed  in  each  instance  that,  but  for 
the  insutUcient  insulation,  the  wires  would 
have  been  safe.  The  same  principle  governs 
here.  Although  the  wires  of  the  defendant 
company  were  insulated,  it  is  admitted  that 
such  insulation  was  no  protection  whatever 
to  persons  coming  in  contact  with  them,  and 
hence  the  negligence  of  the  defendant  is  equally 
as  great,  if  not  greater,  than  if  the  danger  "had 
been  from  insufficient  or  want  of  insulation.. 
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The  apparently  perfect  insiilation  was  calcu- 
lated to  deceive,  and  to  cause  one  unfamiliar 
with  the  facts  to  suppose  the  wires  safe.  It 
acted  as  an  invitation  tolpersons  at  work  in 
and  among  the  wires  to  risk  the  consequences 
of  contact  therewith.  And  such  was  the  effect 
in  this  case.  But  for  the  insulation,  and  the 
belief  of  safety  caused  thereby,  it  is  not  at  all 
probable  that  the  deceased  would  have  ex- 
posed himself  to  the  risk  of  a  contact  with  the 
wires  in  question.  The  defendant,  however, 
knew  that  the  insulation  afforded  no  protec- 
tion, and  yet,  with  knowledge  of  that  fact,  put 
its  wires  in  a  place  where  the  servants  of  the 
railway  company  might  come  in  contact  with 
them  while  in  the  performance  of  their  duties. 
4 and  without  giving  any  warning  or  notice  of 
the  danger  whatever.  Under  such  circum- 
stances a  jury  would  certainly  be  justified  in 
finding  that  it  did  not  exercise  due  care  and 
caution  in  so  doing.  Electric  companies,  of 
course,  are  not  bound  to  have  perfect  appa- 
ratus or  perfect  construction,  but  they  are  re- 
quired to  exercise  a  degree  of  care  and  pru- 
dence in  the  construction  and  maintenance  of 
their  wires  commensurate  wiih  the  danger;  and 
where  their  wires  are  designed  to  carry  a 
atrong  and  powerful  current  of  electricity,  so 
that  persons  coming  in  contact  with  then!  are 
certain  to  be  seriously  injured,  if  not  killed,  the 
law  imposes  upon  the  company  the  duty  of  ex- 
ercising the  utmost  care  and  prudence  to  pre- 
vent such  injury;  and  whether  such  care  has 
been  exercised  in  a  given  case  is  ordinarily  for 
the  jury.    Croswell,  Electricity,  §  284. 

The  casfes  cited  and  relied  upon  by  the  de- 
fendant are  not  in  point  in  this  contention.  In 
Beck  V.  Vancouver  R  Co,  25  Or.  82;  Salem- 
Bedford  Stone  Co.  v.  Hobbs,  11  Ind.  App.  27; 
Salem-Bedford  Stone  Co,  v.  aBrien,  12  Ind. 
App.  217,  and  Flood  v.  We%tem  U.  Teleg.  Co, 
181  N.  Y.  608, — the  danger  was  open  and  visi- 
ble, and  could  have  been  ascertained  by  the 
complainant  if  he  had  exercised  his  faculties. 
In  Hector  v.  Boston  Electric  Light  Co.  161 
Mass.  55&,  25  L.  R.  A.  554,  the  facts  are  that 
a  lineman  of  a  telephone  and  telegraph  com- 
pany was  sent  to  attach  a  wire  to  a  standard 
owned  by  the  defendant  on  the  roof  of  a  build- 
ing. Instead  of  entering  this  building,  and 
gomg  out  on  the  roof,  he  went  up  on  a  build- 
ing some  distance  away,  passed  over  the  sev- 
eral intervening  structures  until  became  to  the 
building  adjoining  the  one  on  which  the  stand- 
ard was  placed.  While  stooping  down  to  see 
how  he  could  get  from  this  building  to  the 
place  of  his  destination,  he  came  in  contact 
with  the  wires  of  the  defendant  company,  and 
was  injured  by  reason  of  the  insulation  being 
worn  off.  The  case  was  decided  in  favor  of 
the  defendant  on  the  ground  that  it  owed  no 
^uty  to  the  plaintiff  to  maintain  an  effective 
insulation  at  the  place  where  he  was  injured, 
where  he  was  not  sent  to  work,  and  where  he 
had  no  right  to  be.  The  same  is  true  of  the 
case  of  the  boy  who  was  killed  by  coming  in 
contact  with  the  wire  of  an  electric  company 
while  searching  on  top  of  a  building  for  a  lost 
ball.  Svllimn  v.  Boston  db  A,  R,  Co.  156 
Mass.  878.  In  both  cases  the  injured  party 
was  a  trespasser,  and  at  a  place  where  he  had 
no  right  to  be,  and  where  the  company  was 
under  no  obligation  to  protect  him  from  In- 
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jury.  But  in  the  case  at  bar  the  deceased  was 
rightfully  at  the  place  where  be  was  injured. 
In  MeMuUan  v.  Edidon  Electric  TUuminating 
Co.  13  Misc.  892,  the  defendant  comT»aDy  had 
disconnected  its  service  wires,  carrying  a  low 
current  of  electricity,  which  could  not  caiMe 
death  or  great  bodily  harm,  frona  the  distrib- 
uting wires  in  the  'cellar,  8  feet  above  the 
ground,  in  order  that  the  owner  might  make 
certain  repairs,  but  failed  to  "tape"  the  ends 
of  the  wires,  and  it  was  held  that  it  was  not 
liable  for  an  injury  to  a  workman  while  en- 
gaged in  making  such  repairs,  because  do  rea- 
sonable person  would,  under  the  circumstaneeE, 
have  anticipated  "that  any  person  would  hav« 
entered  this  cellar,  mounted  upon  a  bos,  and, 
after  seeing  these  wires,  taken  hold  of  at  least 
two  of  them  at  the  same  time,  in  such  a  man- 
ner as  to  make  a  short  circuit,  or  bring-  the  two 
wires  in  contact  with  his  hand  near  the  same 
point,  and  thus  burn  his  hand."  In  Bfirk  v. 
Edison  General  Electric  Co,  89  Hun,  498,  the 
evidence  shows  that  the  deceased  deliberately 
chose  a  way  of  known  danger  to  go  from  one 
part  of  a  cellar  to  another,  when  a  perfectly 
safe  way  was  open  to  him,  and  the  court  held 
that  he  must  take  the  consequences  of  his  own 
hardihood. 

It  only  remains  to  notice  briefly  the  assign- 
ments of  error  based  upon  the  giving  and  re- 
fusal of  instructions  by  the  trial  court.  The 
defendant  requested  in  writing  some  fourteen 
different  instructions,  which  were  refused,  ex- 
cept as  given  in  substance  In  the  general 
charge.  All  of  these,  except  one,  present  dif- 
ferent phases  of  the  -questions  already  oonsd- 
ered,  and  therefore  require  no  further  noliee. 
By  the  eighth  request  the  court  was  asked  to 
charge  the  jury  that,  if  they  should  find  for 
the  plaintiff,  they  could  not  estimate  nor  give 
exemplary  or  vindictive  dama^  nor  any  dam- 
ages as  a  solatium  for  the  grief  or  anguish  of 
the  surviving  relatives,  or  the  pain  or  suffering 
of  the  deceased.  And  while  this  instruction 
embodies  a  correct  principle  of  law,  and 
might,  with  propriety,  have  been  given  (CoH- 
son  V.  Oregon  Short  Line  d  U,  iv.  i?.  Co.  21 
Or.  450),  its  refusal  was  not  reversible  error. 
Neither  exemplary  damages  nor  damages  for 
the  suffering  of  the  deceased  or  any  of  his  rela- 
tives were  asked  in  the  complaint,  nor,  so  far 
as  the  record  indicates,  claimed  at  the  triaL 
The  allegations  of  the  complaint  and  the  proof 
were  con^ned  to  the  earning  capacity,  halMt^. 
and  probable  length  of  life  of  the  deoeaased. 
and  no  instructions  were  given  under  vrhidi 
the  jury  could  have  understood  that  they  bad 
a  right  to  consider  any  other  matters  in  arriv- 
ing at  the  amount  of  the  verdict.  By  the  in- 
struction as  given  they  were  told,  in  effect,  in 
assessing  damages,  if  thev  found  in  favor  of 
the  plaintiff,  to  consider  the  earning  capacity, 
habits,  and  probable  length  of  life  of  the  de- 
ceased, and  thus  determine  what  would  prob- 
ably have  been  his  accumulations  if  he  had 
lived  the  ordinary  course  of  his  life;  and  no 
question  is  made  as  to  the  soundness  of  this 
rule.  The  entire  charge  of  the  court  as  given 
seems  to  have  been  separated  into  paragraph?, 
in  some  instances  without  special  reference  to 
the  context,  and  objections  made  and  excep 
tions  saved  to  the  giving  of  each;  and  while 
the  charge,  which  was  given  orally,  is  p^ baps 
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open  to  some  criticism  on  account  of  the  ver- 
bal inaccuracy  of  the  language  used,  to  which 
the  attention  of  the  trial  court  was  not  spe- 
cially called  at  the  time,  it,  however,  in  our 
opinion,  exhibits  no  reversible  error,  but,  when 
taken  as  a  whole,  fairly  and  accurately  pre- 
sents the  law  as  applicable  to  the  facts  of  this 
case.  The  definition  of  "negligence"  as  given 
is  not  open  to  the  criticism  made,  nor  did  the 
court  withdraw  the  question  of  plaintiff's  in- 
testate's contributory  negligence  from  the  jurv. 
but  told  them  expressly  that  what  he  had  said 
in  regard  to  the  defendant's  liability  must  be 
taken  with  the  proviso  that  the  plaintiff's  in- 
testate did  not  himself  contribute  by  his  own 
negligence  to  the  injury  from  which  he  died, 
and  then  proceeded  with  the  charge  in  detail 
on  that  phase  of  the  case.  The  statement  that 
the  words  **care"  and  "diligence,"  when  used 
in  reference  to  the  duty  of  the  defendant,  are 
not  absolute,  but  relative,  terms;  "that,  when 
the  danger  is  great,  the  care  and  vigilance  to 
escape  the  consequence  of  danger  must  be  pro- 
portionately great.  In  matters  of  this  sort, 
where  people  are  dealing  with  electricity  (one 
of  the  most  subtle,  powerful,  and  wonderful 
agencies  known  to  man;  an  agency  that  is  very 
destructive  to  human  life,  even  when  carefully 
and  properly  handled  and  treated),— I  instruct 
vou  that  in  such  a  case  as  this  due  care  would 
be  the  highest  care  and  vigilance  of  which  a 
man  is  capable,  and  which  the  condition  of 


science  makes  known  at  the  time.  And  this 
is  the  degree  of  care  which  was  demanded  of 
the  company:  to  so  conduct  itself  in  regard  to 
the  wires  on  that  bridge  as  that  the  diligence 
and  care  should  be  proportionate  to  the  danger 
which  there  existed," — ^is  but,  in  effect,  an  ap- 
plication to  the  case  in  hand  of  the  rule  that 
the  care  demanded  of  electric  companies  must 
be  commensurate  with  the  danger,  and  that, 
where  their  wires  are  carrying  a  highly  dan- 
gerous current  of  electricity,  as  is  admitted  to 
have  been  carried  over  the  wires  which  caused 
the  death  of  plaintiff's  intestate,  the  law  im- 
poses upon  the  company  the  utmost  degree  of 
care  in  their  construction,  inspection,  and  re- 
pair, so  as  to  keep  tbem  harmless  at  places 
where  persons  are  liable  to  come  in  contact 
with  them.  Croswell,  Electricity,  §  284; 
HayTies  v.  Raleigh  Oas  Co,  114  N.  C.  208,  26 
L.  R.  A.  810;  Oity  Electric  Street  R.  Co.  v. 
Gonery,  61  Ark.  881,  31  L.  R.  A.  570;  Giraudi 
V.  Electric  Improv.  Co.  107  Cal.  120.  28  L.  R. 
A.  506,  and  authorities  heretofore  cited. 

The  questions  in  this  case  are  important, 
and  many  of  them  of  first  impression  in  this 
state,  and  therefore  we  have  given  to  the 
case  that  consideration  which  its  merits  de- 
serve; but,  finding  no  error  in  the  record,  the 
judgrnent  must  be  affirmed,  and  it  is  so  or- 
dered. 

Rehearing  denied  June  20,  1898. 


PENNSYLVANIA  SUPREME  COURT. 


Bridget  MOONEY 

V. 

LUZERNE  BOROUGH,  Appt. 
(186  Pa.  161.) 

1.  "Ne^ligBnce  of  a  city  causing^  the 
death  of  a  person  by  contact  with  an 
abandoned  telephone  wire  is  a  question 
for  tbe  Jury,  where  the  wire  had  been  unused 
for  several  months,  crossing  a  charged  electric- 
light  wire  In  close  proximity  thereto,  and  after 
sagfring  so  as  to  interfere  with  public  travel,  was 
cut  by  a  member  of  the  borough  council,  and 
wrapped  around  a  post  within  easy  distance  of 
pedestrians,  and  with  one  end  resting  on  the 
ground  or  in  the  water. 

ie.  The  liability  of  a  city  for  neg^lect  of 
its  duty  to  exercise  care  and  supervision 
over  electric  wires  suspended  over  its  streets  is 
not  lessened  by  the  fact  that  individuals  or  cor- 
porations  are  subjected  to  a  like  duty  and  liabil- 
ity. 

(May  16,  1898.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Luzerne 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiffs'  son.     Affirmed, 


The  facts  are  stated  in  the  opinion. 

Messrs.  D.  O.  Coaghlin  and  Georg^e  R. 
Bedford  for  appellant. 

Messrs.  WiUiam  R.  Gibbons  and  WUl- 
iam  S.  M*Ijean»  for  appellee: 

It  was  the  duty  of  the  defendant  to  super- 
vise and  control  the  erection  and  maintenance 
of  electric  wires  suspended  over  its  streets. 

AUentown  v.  Western  U.  Teleg.  Co,  148  Pa. 
117. 

The  maintenance  and  repairs  of  the  same 
demand  constant  and  rigid  supervision,  and 
every  municipality  owes  such  duty  of  rigid  in- 
spection to  its  citizens. 

McKeesport  v.  McKeesport  d  R.  Pass.  R.  Co, 
2  Pa.  Super.  Ct.  242. 

The  negligence  of  the  defendant  was  the 
proximate  cause  of  the  death  of  plaintiff's  son. 
The  contact  of  the  wires  was  unquestionably  a 
concurrent  cause,  but  it  was  a  cause  not  extra- 
ordinary, and  therefore  likely  to  be  foreseen. 

Schaeffer  v.  Jackson  Twp.  150  Pa.  145,  18  L. 
R.  A.  100;  Kieffer  v.  HummeUtown,  151  Pa. 
804.  17  L.  R.  A.  2;  Emng  v.  North  Versailles 
Twp.  146  Pa.  309. 

Sterrett*  Ch.  J.,  delivered  the  opinion  of 
the  court: 
The  appellant  borough  not  only  complains 


Note.— As  to  liabilities  for  injuries  by  electric 
wires  in  hiirhways,  see  Denver  Consol.  Electric  Co. 
V.  Simpson  (Colo.)  81  L.  R.  A.  566,  and  note;  also 
Newark  Electric  Ltgrht  &  P.  Co.  v.  Garden  (C.  C^ 
App.  3d  C.)  87  L.  K.  A.  725;  Atlanta  Consol.  Street 
40  L.  R.  A. 


R.  Co.  V.  Owings  (Ga.)  33  L.  R.  A.  798;  WiUey  v. 
Boston  Electric  Liarht  Co.  (Mass.)  37  L.  R.  A.  788; 
and  Beririn  v.  Southern  New  England  Telcpb.  Co. 
(Conn.)  80  L.  R.  A.  192. 
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of  the  manner  in  which  the  case  was  submitted 
to  the  jury,  but  it  challenges  the  right  of  the 
court  to  submit  it  to  them  in  any  form.  The 
evidence  bearing  on  all  the  disputed  questions 
was  quite  sufficient  to  carry  the  case  to  the 
jury.  It  would  have  been  manifest  error  to 
have  affirmed  defendant's  third  point.  The 
fact  that  the  telephone  wire  had  been  main, 
tained  in  the  same  place  for  fifteen  years  with- 
out accident  was  no  reason  why  it  should  con- 
tinue there  indefinitely  without  inspection. 
Directly  the  opposite  conclusion  was  war- 
ranted, but  it  was  for  the  jury.  Taking  into 
view  the  fact  that  the  telephone  wire  had  been 
in  the  same  place  for  fifteen  years,  in  connec- 
tion with  the  further  facts  that  the  telephone 
line  had  been  unused  and  abandoned  for  sev- 
eral months;  that  it  crossed  a  charged  electric- 
light  wire,  in  close  proximity  thereto;  and, 
finally,  that  a  few  months  before  the  accident 
the  old  telephone  wire  sagged  to  such  an  ex- 
tent as  to  interfere  with  public  travel  on  the 
streets,  and  we  have  a  condition  of  affairs  that 
was  at  least  sufficient  to  admonish  the  mu- 
nicipality that  more  than  ordinary  care  should 
be  exercised  in  the  supervision  of  the  overhead 
wires  in  question.  When,  under  such  circum- 
stances, the  sagging  wire  is  cut  by  a  member 
of  the  borough  council,  and  one  end  wrapped 
around  a  poet  within  easy  distance  of  pedes- 
trians on  the  highway  crossing  the  bridge, 
with  the  end  resting  on  the  ground  or  in  the 
water,  the  defendant  has  no  just  reason  to 
complain  that  the  question  of  its  alleged  neg- 
ligence was  submitted  to  the  jury.  The  evi- 
dence was  quite  sufficient  to  justify  the  latter 
in  finding  that  the  acccident  which  resulted  in 
the  sudden  death  of  plaintiff's  son  was  the 
natural  and  probable  consequence  of  the  man- 
ner in  which  the  telephone  wire  was  fastened 
to  the  post. 

The  only  remaining  question  that  requires 
notice  is  one  presented  by  the  second  specifica- 


tion. Defendant  contends  that,  while  a  mn- 
nicipality  is  invested  with  police  supervl&ioD 
of  the  wires  of  corporations  occapying  it» 
streets,  such  supervision  does  not  involve 
pecuniary  responsibility,  and,  if  an  accident 
happens  from  a  failure  to  maintain  the  wires 
in  a  safe  and  proper  condition,  the  corporatios 
owning  the  wires,  and  not  the  municipality,  h> 
alone  responsible  for  resulting  injuries;  and 
We8t  Chester  v.  Apple,  35  Pa.  384,  is  cited  a» 
authority  for  the  position.  While  laoioiage 
used  in  the  opinion  in  that  case  may  justify  the 
conclusion  sought  to  be  drawn  therefrom,  it 
was  not  necessary  to  the  decision,  and  it  ha> 
been  expressly  disapproved  in  Philadelphia  v. 
Smith,  28  W.  N.  C.  242.  In  that  case  i: 
was  held  by  this  court  that  the  liability  of  a 
municipality  for  damages  for  injuries  cauaed 
by  defective  sidewalk  is  not  relieved  against 
bv  the  fact  that  the  property  owner  is  also  li- 
able. The  same  rule  applies  to  dangerous  de- 
fects or  obstructions  in  the  highway,  whether 
overhead  or  at  grade.  The  duty  and  liability 
of  the  municipality  is  in  no  way  lessened  bj 
the  fact  that  individuals  or  corporations  are 
subject  to  a  like  duty  and  liability.  The 
learned  trial  judge  was  therefore  rieht  in  af- 
firming plaintiff's  point  that  '*it  is  the  duty  of 
a  municipality  to  exercise  a  careful  supervision 
over  the  adjustment  and  regulation  of  the  elec- 
tric wires  suspended  over  Its  streets,"  and  thai 
it  is  liable  for  injuries  resulting  from  n^leci 
of  such  duty.  In  view  of  the  multiplicity  of 
overhead  wires  carrying  deadly  currents *and 
the  increasing  frequency  of  accfdents  from  de- 
fects in  such  wires,  or  in  the  manner  of  their 
adjustment,  it  behooves  municipalities  to 
recognize  and  perform  their  duties  in  the 
premises  in  more  than  a  perfunctory  manner. 
if  they  would  escape  the  consequences  of  neg 
ligence.  Neither  of  the  specifications  of  error 
is  sustained. 
Judgment  affirmed. 
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*1.  It  lis  the  duty  of  an  operator  or 
ag^nt  of  a  coal  mine  to  employ  a  competent 
mine  bosn  under  and  according  to  the  provisions 
of  I  11,  p.  995,  Code  1891,  Append.,  and,  haviofr 
done  BO,  he  has  disobarged  hie  duty  to  bis  em- 
ployees In  relation  to  those  duties  which  the  stat- 
ute prescribes  shall  be  performed  by  suob  mine 
tx)fi8,  and  the  operator  or  agent  is  not  liable  for 
injuries  arising  from  the  negligence  of  the  mine 
boss. 

2.  A  mine  boss  so  employed  is  Bach  a 
felloi¥  servant  as,  in  case  of  an  injury  to 
other  employees  through  his  negligence,  the 
master  is  not  responsible. 

^Headnotes  by  McWhorter,  J. 


NOTB.— For  a  similar  case  of  a  statute  regulating 
the  employment  of  a  mine  boss,  see  Durkin  v. 
KingstoD  Coal  Co.  (Pa.)  29  L.  R.  A.  808. 
40  L.  R.  A. 


(April  2, 1808.) 

ERROR  to  the  Circuit  Court  for  Ming.> 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recov^er 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  intestate.    AfHrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  GoodykoontSt  M&reiaBi* 
Simmst  A  Enslow  for  plaintiff  in  error. 

Messrs.  Rncker»  Keller,  A  HamiU,  for 
defendant  in  error: 

There  is  no  evidence  showing,  or  tending  to 
show,  that  the  plaintiff's  intestate  was  author- 
ized or  invited  to  go  into  the  air  course  when 
and  where  the  accident  occurred,  unless  be  was 
so  authorized  or  invited  by  virtue  of  a  custom. 
or  usage,  among  the  miners  to  borrow  and  re- 
turn each  other's  mining  tools,  the  existence  of 
which  is  attempted  to  be  shown  by  plaintiff. 

It  is  true  that  miners  not  supplied  with  tools 
of  their  own  sometimes  borrow  such  tools  from 
other  miners.  This  is  conceded:  but  this 
practice  or  habit  of  the  miners  did  not  consd- 
lute  a  "custom,"  or  *'usage."  in  the  legal ! 
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of  these  words,  so  as  to  bind  their  employer, 
the  defendant,  or  render  it  liable  for  the  con- 
sequences of  their  indulgence  in  such  practice. 

2  Am.  &  Eng.  Enc.  Law,  p.  708,  note  4. 

The  relation  of  master  and  servant  does  not 
exist  * 'where  the  servant  is  at  the  time  on  a 
private  errand  of  his  own." 

1  Lawson,  Rights,  Rem.  &  Pr.  §  324. 

The  duty  to  use  care  in  keeping  his  prem- 
ises in  safe  condition  does  not  devolve  upon 
the  master  in  regard  to  places  where  the  serv- 
ant goes  voluntarily^,  for  purposes  of  his  own, 
without  being  required  or  authorized  so  to  do. 

1  Shearm.  &  Redf.  Neg.  §  190;  Neff  v. 
Broom,  70  Qa.  256;  Spicer  v.  Chesapeake  dt  0. 
R,  Co.  34  W.  Va.  514.  11  L.  R.  A.  885;  Wool- 
wine  V.  Chesapeake  dk  0.  R.  Co.  36  W.  Va.  329, 
16  L.  R.  A.  271 ;  Belford  v.  Canada  Shipping 
Co.  85  Hun,  347;  Wright  v.  Rawson,  52  Iowa, 
329,  85  Am.  Rep.  275;  Doggett  v.  Illinois  C. 
R.  Co.  34  Iowa,  284. 

A  trespasser  or  mere  licensee  cannot  re- 
cover damages  for  injuries  resulting  from  neg- 
ligence of  the  owner  of  premises  where  injury 
occurred,  there  being  no  legal  duty  due  from 
the  owner  to  the  trespasser  to  keep  the  prem- 
ises safe. 

Cooley.  Torts,  pp.  659  et  seq.;  3  Lawson, 
Rights,  Rem.  &  Pr.  §  1149;  14  Am.  &  Eng. 
Enc.  Law,  p.  907;  16  Am.  &  Eng.  Enc.  Law, 

Sp.  Ill  ^^  seq.,  and  notes;  Poling  v.  Ohio  River 
I  Co.  38  W.  Va.  645,  24  L.  R.  A.  215;  Wool- 
wine  V.  Chesapeake  dt  0.  R.  Co.  36  W.  Va.  329, 
16  L.  R.  A.  271. 

Under  the  Pennsylvania  act  of  April  18, 
1877  (Pub.  Laws,  58),  It  is  the  duty  of  a  mining 
company  to  provide  a  mining  boss,  and  such 
company  is  not  liable  for  any  injury  resulting 
from  his  negligence,  if  proper  care  has  been 
exercised  in  his  selection. 

Redstone  Coke  Co.  v.  i2(%,  115  Pa.  364; 
Reese  Y.  Biddle,  112  Pa.  72;  Waddelly.  Simoson, 
112  Pa.  567. 

In  order  to  hold  the  master  responsible  for 
the  act  or  omission  of  the  servant,  it  must  ap- 
pear that  the  act  of  omission  was,  in  contem- 
plation of  law,  the  act  or  omission  of  the 
master. 

Baker  v.  Kinsey,  38  Cal.  684;  BosweU  v. 
Laird,  8  Cal.  469.  68  Am.  Dec.  845,  and  note; 
Durkin  v.  Kingston  Coal  Co.  171  Pa.  193,  29 
L.  R.  A.  808. 

McWhorter,  J.,  delivered  the  opinion  of 
the  court: 

On  the  13th  day  of  February,  1895,  John  M. 
Williams  was  in  the  emplov  of  the  Thacker 
Coal  <&  Coke  Company  in  Mingo  county,  en- 
gaged in  mining  or  digging  coal  in  said  com- 
pany's mines  in  room  No.  11.  About  noon  of 
that  day  he  went  into  room  No.  12,  where  two 
other  miners  were  at  work,  to  borrow  from 
them  a  tamping  bar  and  needle,  which  it  seems 
it  was  necessary  for  him  to  have  in  the  proper 
prosecution  of  his  work  in  getting  out  his  coal. 
In  about  an  hour  thereafter  he  returned  the 
tools  to  the  person  from  whom  he  borrowed 
them  in  room  No.  12,  and  as  he  had  turned, 
and  was  again  leaving  the  last-named  room, 
and  before  he  had  gotten  entirely  out  of  it, 
about  25  feet  from  the  mouth  of  the  room,  he 
was  crushed  and  killed  beneath  a  large  piece 
of  slate  15  feet  long,  6  or  6  feet  wide,  ana  9  to 
40  L.  R.  A. 


10  inches  thick,  which  fell  from  the  roof  of  the 
mine  upon  him.  Said  room  No.  12  was  a 
haulway,  then  being  driven  and  constructed, 
and  was  intended  to  be,  when  completed,  an 
air  course.  This  room  was  further  in  the  mine 
than  room  No  11.  Levy  Williams,  adminis- 
tratrix of  John  M.  Williams,  deceased,  brought 
her  action  of  trespass  on  the  case  against  said 
the  Thacker  Coal&  Coke  Co.  in  Mingo  circuit 
court,  and  filed  her  declaration  at  August  rules, 
1895.  laying  her  damages  at  $10,000.  And  at 
a  term  of  said  court,  on  the  16th  day  of  Sep- 
tember, defendant  entered  its  qualified  appear- 
ance, and  moved  to  quash  the  summons  and 
return  of  service,  which  motion  was  overruled, 
and  the  defendant  then  appeared,  and  demur- 
red generally  to  the  declaration,  and  to  each 
count  thereof,  which  was  also  overruled  by  the 
court.  The  defendant  then  pleaded  not  guilty, 
and  on  the  19lh  day  of  September  a  jury  was 
impaneled  and  sworn  to  try  the  issue,  and, 
after  hearing  all  the  evidence  adduced  by  the 
plaintiff,  the  defendant  moved  the  court  to  ex- 
clude such  evidence,  and  direct  the  jury  to 
render  a  verdict  for  the  defendant,  which  mo- 
tion the  court  overruled,  to  which  ruling  the 
defendant  excepted.  The  defendant  then  in- 
troduced its  testimony,  and  after  the  evidence 
had  been  introduced  as  well  for  the  plaintiff  as 
for  the  defendant,  the  defendant  filed  a  demur- 
rer to  the  evidence  of  the  plaintiff,  and  the 
plaintiff  entered  her  joinder  therein,  and  the 
jury  was  directed  to  inquire  what  damages  the 
plaintiff  had  sustained  by  reason  of  the  matters 
shown  by  her  in  evidence  in  case  judgment 
should  be  given  forher  upon  the  evidence,  and 
the  jury  returned  a  special  verdict  for  plaintiff 
for  $8,000,  and,  the  court  having  considered 
the  defendant's  demurrer  to  the  evidence,  sus- 
tained the  same,  and  rendered  judgment  for 
defendant  for  costs,  to  which  rulings  of  the 
court  plaintiff  excepted,  and  obtained  from 
this  court  a  writ  of  error  and  supersedeas, 
and  assigned  the  following  errors:  "First. 
The  court  erred  in  sustaining  the  defendant's 
demurrer  to  the  plaintiff's  evidence  in  the  case 
and  giving  judgment  thereon  against  the  plain- 
tiff, because  the  evidence  clearly  establishes 
that  the  deceased,  Williams,  was  killed  while 
in  the  discharge  of  his  dutv  as  a  miner  in  the 
defendant's  coal  mines,  and  without  any  fault 
or  negligence  upon  his  part  whatever,  by  the 
falling  of  a  large  piece  of  overhanging  slate 
that  had  been  in  an  unsafe  and  insecure  condi- 
tion for  at  least  two  weeks  prior  to  the  day  of 
the  accident,  and  that  its  dangerous,  unsafe, 
and  insecure  condition  was  known  to  the  mine 
boss  and  mine  propper  for  at  least  two  weeks 
prior  to  the  day  of  the  accident;  that  the  said 
mine  boss  and  mine  propper's  attention  had 
been  called  to  it  by  Graves  and  White,  the  two 
miners  working  in  said  room  No.  12,  where 
the  accident  occurred,  at  least  two  weeks  be- 
fore the  same  did  occur.  Second.  Because  it 
was  error  upon  the  part  of  the  court  to  refuse 
to  overrule  the  defendant's  demurrer  to  the 
plaintiff's  evidence  and  to  render  judgment 
upon  said  demurrer  in  favor  of  the  plaintiff." 
Section  11,  p.  996,  Code  1891,  Append,  pro- 
vides that,  "in  order  to  better  secure  the  proper 
ventilation  of  every  coal  mine,  and  promote 
the  health  and  safety  of  persons  employed 
therein,  the  operator  or  agent  shall  employ  a 
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competent  and  practical  inside  overseer,  to  be 
called  * 'mining  boss,",  who  shall  be  a  citizen, 
and  an  experienced  coal  miner,  or  any  person 
haying  two  years'  experience  in  a  coal  mine;" 
and  in  prescribing  the  duties  of  such  mining 
boss  it  provides  that  he  "shall  see  that  as  the 
miners  advance  their  excavations,  proper 
break-throughs  are  made  as  provided  in  §  10 
of  this  act,  and  that  all  loose  coal,  slate,  and 
rock  overhead  in  the  working- places,  and  along 
the  haulways,  be  removed  or  carefully  secured 
so  as  to  prevent  danger  to  persons  emploved 
in  such  mines/'  etc.  This  statute  is  taken 
from  the  statute  of  Pennsylvania.  The  latter 
requires  the  "owner  or  agent  [of  any  coal 
mine]  to  employ  a  competent  and  practical  in- 
side overseer  to  be  called  'mining  boss' "  and 
then  prescribes  his  duties,  similar  to  those  pre- 
scribed by  our  statute,  while  ours  prescribes 
that  such  mining  boss  "shall  be  a  citizen  and 
an  experienced  coal  miner,  or  any  person  hav- 
ing two  years'  experience  in  a  coal  mine." 
Under  the  Pennsylvania  statute,  in  Beese  v. 
BiddU,  112  Pa.  79,  Justice  Paxson,  in  the  opin- 
ion of  the  court,  says:  "It  was  plain  error  to 
instruct  the  jury  that  the  defendants  below  were 
responsible  for  the  negligence  of  their  mine 
boss.  There  was  no  evidence  that  he  was  not 
competent  to  perform  his  duties,  and  hence  no 
negligence  can  be  imputed  to  defendants  for 
employing  him.  It  has  been  repeatedly  held 
that  a  mining  boss  is  such  a  fellow  servant  as, 
in  case  of  an  injury  to  other  employees  through 
his  negligence  the  master  is  not  responsible," 
—and  cites  Lehigh  Valley  Coal  Co,  v.  Jones,  86 
Pa.  482;  Delaware  dt  H.  Canal  Co.  v.  Carroll, 
89  Pa.  874;  and  Keyeione  Bridge  Co.  v.  New- 
berry,  96  Pa.  246,  42  Am.  Rep.  548.  "The 
operator  of  a  coal  mine  fulfils  the  measure  of 
his  duty  to  his  emplovees  if  he  commits  his 
work  to  careful  and  skilful  bosses  and  super- 
intendents, who  conduct  the  same  to  the  best 
of  their  skill  and  ability.  Waddeli  v.  Simoson, 
1 12  Pa.  567,  syl.  point  8.  The  statute  requires 
that  the  operator  or  agent  of  every  coal  mine 
shall  employ  a  competent  and  practical  inside 
overseer.  For  what  purpose?  To  better  se- 
cure the  proper  ventilation  of  the  coal  mine, 
and  promote  the  health  and  safety  of  persons 
employed  therein.  Operators  and  agents  are 
not  supposed  to  have  the  practical  knowlr 
edge  necessary  to  look  after  these  matters 
which  are  of  so  much  importance  to  the  inter- 
ests of  the  miners  and  employees  in  and  about 
the  mines;  therefore  the  legislature,  with 
proper  solicitude  for  the  welfare  of  those  who 
brave  the  dangers  of  the  mines  in  order  to 
make  a  living  for  those  dependent  upon  them, 
asserts  its  prerogative,  and  so  far  interferes 
with  the  private  business  of  the  capitalist  who 
engages  in  the  mining  business  as  to  require 
him  to  take  into  his  employment  a  person 
whose  experience  in  the  business  and  sound 
judgment  equip  him  for  such  management  and 
oversight  of  the  conduct  of  the  mine  as  to  re- 
duce the  dangers  thereof  to  a  minimum.  The 
operator  is  left  no  choice—no  discretion— in 
the  matter.  Athough  he  may  himself  be  a 
practical  miner,  possessed  of  all  the  qualifica- 
tions of  a  mine  boss,  yet  under  the  statute  he 
is  compelled  to  employ  such  person.  Did  the 
appellee  in  this  case  complv  with  the  statute? 
The  record  shows  that  Thomas  Lilefoot,  a 
40  L.  R.  A. 


man  thirty-nine  years  of  age,  a  practical  miner 
of  nearly  thirty  years'  experience  in  "diggis^ 
coal  and  doing  everything  in  a  coal  mine,  was 
at  the  time  of  the  injuries  complained  of.  and 
had  been  for  some  months  prior  thereto. 
the  mine  boss  in  the  employ  of  appellee. 
What  more  could  be  required  of  appellee 
than  compliance  with  the  strict  provisions 
of  this  statute  for  the  protection  and  safety 
of  the  miners  and  other  employees  of  the 
mines?  There  is  no  evidence  tending  to  show 
incompetence  of  the  mining  boss,  or  negligence 
of  appellee  in  employing  him  in  that  capacity; 
none  whatever  to  prove,  or  tending  to  prove 
that  appellee  knew  or  had  notice  of  anypanof 
the  mine  being  in  a  dan^rous  oonditioa. 
*  'Where  a  p)erBon  or  corporation  is  compelled  by 
law  to  employ  an  individual  in  a  given  matter, 
no  liability  attaches  for  his  tortious  or  negligee; 
acts."  14Am.&Eng.Enc.Law.p.809.  ''Whea 
the  law  compels  the  corporation  to  gi?e  out  & 
contract  for  grading  a  street  to  the  lowest  bid- 
der, it  takes  away  from  the  corporation  the  n- 
sponsibility  arising  from  the  acts  of  the  persoa 
taking  the  contract."  James  y,  San  Franem*. 
6  Cal.  528,  65  Am.  Dec  626;  Story,  Agencv, 
§  456;  MiUigan  v.  Wedge,  12  Ad.  &  EL  7:^7 
In  Waddeli  v.  Simoson,  112  Pa.  567,  Justice 
Gordon  sa^s  in  the  court's  opinion :  *  *  Moreover, 
as  the  defendants  had  complied  strictly  wiib 
the  8th  section  of  the  act  of  8dof  March,  1870, 
in  providing  a  practical  and  skilful  inside 
overseer  or  mining  boss,  as  they  had  thus  ful- 
filled the  duty  imposed  upon  them  by  the  gen- 
eral assembly,  it  is  not  for  this  or  any  otlnrf 
court  to  charge  them  with  an  additional  obli- 
gation. .  .  .  *It  is  too  plain  for  argomect 
that,  if  the  defendants  have  not  violated  ssid 
act  they  are  not  responsible.'  To  this  doctrioe 
we  must  adhere,  and  the  more  so  that  it  is  just 
and  reasonable.  Thcact  is  one  of  great  prac- 
tical utility  to  the  miner,  and  lays  upon  tbe 
proprietors  of  mines  all  the  burdens  they  ouj?fa: 
of  right  to  bear.  They  must  provide  capable 
overseers  for  their  works,  and  they  must  fur- 
nish what,  by  such  overseers,  is  required  for 
the  safety  and  welfare  of  the  men  engaged  ic 
those  works.  More  than  this  they  cannot  do. 
for  upon  the  judgment  and  skill  of  these  prac- 
tical agents  they  must  depend  quite  as  moch 
as  any  of  the  men  who  are  engaged  in  thtir 
mines.  Bosses,  however  well  intentioned  aod 
skilful,  cannot  always  be  on  the  watch;  occa 
sionally  they  will  fail  in  judgment,  and  at  times 
may  even  be  negligent;  but  of  this  the  work- 
man is  quite  as  well  aware  as  his  employer, 
and  in  entering  upon  the  employment  of  mio- 
ing  he  must  assume  the  risks  that  are  ordinarily 
incident  thereto,  among  which  are  those  acci- 
dents that  may  result  from  the  negligeooe  of 
coemployees,  of  whom,  as  we  have  seen,  tbe 
mining  boss  is  one. "  In  all  tbe  cases  decided  ia 
Pennsylvania  under  the  statute  requiring  oper 
ators  of  mines  to  employ  mine  booses,  it  isbeid 
that  these  mine  bosses  are  fellow  servants  with 
the  miners  and  employees  in  the  mines.  Ac 
act  of  the  general  assembly  of  Pennsylvania, 
passed  in  1891,  'to  provide  for  the  health  and 
safety  of  persons  employed  in  and  about  the 
anthracite  coal  mines  of  Pennsylvania,  and  for 
the  protection  and  preservation  of  property 
connected  therewith,"  provided  what  qualifica- 
tions a  mine  foreman  or  assistant  mine  fore- 
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man  should  possess,  and  provided  for  a  board 
of  examiners  for  such  foremen  and  that  none 
should  be  employed  as  such  who  was  not  cer- 
tified by  such  board;  and  further  provided 
"that  for  any  injury  to  person  or  property  oc- 
casioned by  any  violation  of  this  act  or  any 
failure  to  comply  with  its  provisions  by  any 
mine  foreman,  a  right  of  action  shall  accrue 
to  the  party  injured  against  said  owner  or  oper- 
ator for  any  direct  damages  he  may  have  sus- 
tained thereby;  and  in  case  of  loss  of  life  by 
reason  of  such  neglect  or  failure  aforesaid,  a 
right  of  action  shall  accrue  to  the  widow  or 
lineal  heirs  of  the  person  whose  life  shall  be 
lost  for  like  recovery  of  damages  for  the  in- 
jury they  shall  have  sustained."  In  the  case  of 
Durkin  v.  Kingston  Coal  Co,  171  Pa.  198.  29 
L.  R.  A.  808,  it  is  held  that  this  act,  "in  so  far 
as  it  imposes  liability  on  the  mine  owner  for 
the  failure  of  the  mine  foreman  to  comply  with 


the  provisions  of  the  act  which  compels  bis  em- 
ployment and  defines  his  duties  is  unconstitu- 
tional and  void." 

The  duty  of  the  operator  or  agent  is  to  em- 
ploy a  competent  mme  boss  according  to  the 
provisions  of  the  statute,  and  when  he  has 
done  so  he  has  discharged  his  duty  to  his  em- 
ployees in  relation  to  those  duties  which  the 
statute  prescribes  shall  be  performed  by  such 
mine  boss  and  the  operator  or  agent  is  not  liable 
for  iniiiries  arising  from  the  negligence  of  the 
mine  boss,  who  is  not  a  vice  principal,  as  his 
duties  are  not  delegated  to  him  by  his  em- 
ployer, but  are  prescribed  by  statute:  and  he 
IS  a  fellow  servant,  as  in  case  of  an  injury  to 
other  employees  through  his  negligence  the 
master  is  not  responsible. 

The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  evidence,  and  \h%  judgment  must 
be  affirmed. 
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IXThe  ri^ht  of  action  on  a  judgment  ex- 
ists at  commoD  law,  in  tbe  absence  of  a  statute 
to  the  contrary. 

8.  The  restriction  of  the  lien  or  charge 
of  a  Jmlfl^ent  asrainst  the  estate  or  person  of 
the  Judgment  debtor,  to  six  years  from  its  reodi- 
tion,  by  act  of  March  6, 1807,  and  the  prohibi- 
tion of  the  renewal  of  such  judgment  for  more 
than  one  year  after  the  act  takes  elfect,  so  far  as 
the  act  applies  to  pre-exlstiDir  contracts,  is  an  un- 
constitutional impairment  of  their  obligation. 

8.  It  is  a  matter  of  common  knowledge 
that  young  men  who  are  intelligent,  industrious, 
and  frugal,  although  absolutely  penniless,  obtain 
money  upon  the  credit  of  their  future  earnings 
and  accumulations. 

[Reavis  and  Gordon,  J  J.,  dissent.) 
(April  9, 1808.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Superior  Court  for  Spokane  County 
setting  aside  a  default  judgment  and  letting 
defendant  in  to  defend  in  an  action  brought 
upon  a  judgment.     Reversed. 
The  facts  are  stated  in  the  opinions. 
Mr.  Will  O.  Graves,  for  appellant: 
Appellant's  right  of  action  upon  this  judg- 
ment was  a  common-law  right.     An  act  modi 
fying  or  repealing  the  remedy  of  a  party  by 
action  or  suit  will  not  be  construed  to  affect  ac- 
tions brought  prior  to  its  passage,  unless  it 
takes  away  the  jurisdiction  or  right  previously 
existing. 


Note.— For  judgments  as  contracts  within  the 
constitutional  provieion  airalnst  Impairment  of  ot>- 
ligation,  see  Rockwell  v.  Butler  (Colo.)  17  L.  B.  A. 
611,  and  note. 
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Endlich,  Interpretation  of  Statutes,  §  482. 

The  earlier  writers  classified  a  judgment  as. 
a  contract  by  specialty — the  highest  form  of 
contract. 

3  Bl.  Com.  p.  180;  Chitty,  Contr.  p.  2;  1  Par- 
sons, Contr.  7th  ed.  p.  8. 

This  classification  has  been  approved  in  re-  , 
cent  decisions  by  courts  of  the  highest  stand-  * 
ing. 

Carr  v.  Riseher,  119  N.  Y.  117;  Ouita 
Percha  db  R,  Mfg.  Co.  v.  Houston,  108  N.  Y. 
278;  Taylor  v.  Root,  4  Keyes,  835;  Johnson  v. 
Butler,  2  Iowa,  586;  Cox  v.  Marlatt,  36  N.  J. 
L.  889,  18  Am.  Rep.  454;  Butler  v.  Rockwell, 
17  Colo.  290,  17  L.  R.  A.  611. 

As  to  whether  or  not  a  judgment  is  a  con- 
tract under  all  circumstances  is  an  open  ques- 
tion. 

Jjouisiana,  Folsom,  ▼.  New  Orleans,  109  U. 
8.  286,  27  L.  ed.  986;  Freeland  v.  WiUiams, 
181  U.  8.  405.  83  L.  ed.  198;  Marley  v.  Lake 
Shore  dt  M.  8.  R,  Co,  146  U.  8.  162,  86  L.  ed. 
925. 

No  attempt  has  been  made  to  fix  definitely 
the  line  between  alterations  of  the  remedy, 
which  are  to  be  deemed  legitimate,  and  those 
which,  under  the  fprm  of  modifying  the  rem- 
edy, impair  substantial  lights. 

Von  Hoffman  v.  Quincy,  4  Wall.  585,  18  L. 
ed.  403. 

Whenever  the  result  last  mentioned  is  pro- 
duced, the  act  is  within  the  prohibition  of  tbe 
Constitution,  and  to  that  extent  void. 

Bronson  v.  Kinzie,  1  How.  319,  11  L.  ed. 
146;  M'Cracken  v.  Haywood,  2  How.  608,  11 
L.  ed.  897;  SturgesY,  urowniiishield,4  Wheat. 
122,  4  L.  ed.  529;  Qunn  v.  Barry,  82  U.  S. 
622,  21  L.  ed.  215;  Barnitz  v.  Beverly,  168  U. 
8.  118.  41  L.  ed.  98;  Louisiana,  Nelson,  v. 
PoHceJury,  111  U.  8.  720,  28  L.  ed.  576. 

At  the  time  of  the  rendition  of  this  judg- 
ment, and,  it  must  be  presumed,  at  the  time  of 
the  making  of  the  contract,  the  judgment 
creditor,  by  a  statutory  proceeding,  could  re- 


816 


Washington  Supreme  Court. 


An., 


vive  and  coDtinue  the  lien  of  his  judgment 
from  time  to  time.  The  length  of  the  time 
for  which  the  lien  of  the  judgment  might  thus 
be  extended  was  not  limited. 

2  Hill's  Code,  g§  462,  463. 

In  addition  he  had  a  right  of  action  as  upon 
a  debt  upon  his  judgment  in  the  court  where  It 
-was  rendered,  or  in  any  other  court. 

Comyns,  Dig.  title  Ikbt,  A,  2;  Proctor  v. 
Johnson,  1  Ld.  Raym.  670;  Hickman  v.  Ma- 
con County,  42  Fed.  Rep.  759;  Clark  v.  Good- 
win, 14  Mass.  237;  O^Neal  v.  Kittredge,  3 
Allen,  470;  Linton  v.  Hurley,  114  Mass.  76; 
Wilson  V.  Hatfield,  121  Mass.  551;  WhiU  River 
Bank  V.  Downer,  29  Vt.  832;  Whittemore  v. 
Carkin,  58  N.  H.  576;  Oreathouse  v.  Smith, 
4  m.  541;  Albin  v.  People,  46111.  872;  BurncB 
V.  Simpson,  9  Kan.  658;  Hummer  v.  Lamp/tear, 
'82  Kan.  439,  49  Am.  Rep.  491;  Ames  v.  Hoy, 
12  Cal.  11;  Stuart  v.  Ijinder,  16  Cal.  872,  76 
Am.  Dec.  538;  Haven  v.  Baldtcin,  5  Iowa,  503; 
Simpson  v.  Cockran,  23  Iowa,  81,  92  Am.  Dec. 
410;  Kinqsland  v.  Forrest,  18  Ala.  519,  52  Am. 
Dec.  232;  Palmer  v.  Glover,  73  Ind.  529; 
Davidson  v.  Nehaker,  21  Ind.  334.  83  Am.  Dec. 
350;  Denison  v.  Williams,  4  Conn.  402;  Ites  v. 
Finch,  28  Conn.  112;  Stewart  v.  Peterson,  68 
Pa.  230;  Gardner  v.  Henry,  5  Coldw.  458; 
Hale  V.  Angel,  20  Johns.  342;  Smith  v.  Mum- 
ford,  9  Cow.  26;  Headley  v.  Roby,  6  Ohio.  521; 
McDonald  v.  BuUer,  3  Mich.  658. 

When  a  statute  gives  a  new  remedy  for  a 
matter  which  was  actionable  at  common  law, 
and  contains  no  negative,  express  or  implied, 
of  the  old  remedy,  the  new  one  provided  by  it 
is  cumulative,  and  the  party  may  elect  between 
the  two. 

Sutherland,  Stat.  Constr.  g]  389;  Dean  v. 
Eldredge,  29  How.  Pr.  221;  Lane  v.  Salter,  51 
N.  Y.  6. 

The  statutory  revival  is  but  a  continuation  of 
the  former  suit.  It  is,  in  fact,  nothing  more 
than  a  provision  for  the  common-law  writ  of 
scire  facias  put  into  statutory  form,  and  the 
relief  given  by  it  is  no  greater  than  that  given 
by  the  common- law  writ. 

1  Black,  Judgm.  §  482. 

The  juderment  creditor  is  not  restricted  to 
the  proceedings  by  scire  facias,  but  may  have 
his  action  upon  the  judgment  as  upon  any 
other  demand. 

Haven  v.  Baldwin,  5  Iowa,  505;  Simpson  v. 
Cochran,  23  Iowa.  82,  92  Am.  Dec.  410;  Albin 
V.  People,  46  III.  374;  Denison  v.  Williams,  4 
Conn.  403. 

And  the  principle  isngt  changed  because 
the  statute  has  provided  a  method  of  revival. 

Burnes  v.  Simpson,  9  Kan.  668;  Hummer  v. 
Lamphear,  82  Kan.  439. 49  Am.  Rep.  491. 

The  term  "property,"  as  used  in  the  consti- 
tutional prohibition,  includes  every  right  to 
the  use,  possession,  enjoyment,  or  recovery  of 
land,  goods,  or  money  which  the  law  will 
vindicate  if  assailed,  or  can  be  enforced  as  a 
defense  or  cause  of  action. 

2  Hare,  Am.  Const.  Law,  p.  828;  Cooley, 
Const.  Lim.  p.  445;  Angle  v.  Chicago,  St.  P. 
M.  dh  0.  R.  Co,  151  U.  S.  19,  88  L.  ed.  64. 

A  judgment  is  property  of  the  highest  order. 
By  the  rendition  thereof  certain  rights  are 
vested  in  the  creditor.  Among  the  vested 
rights  so  secured  is  the  riffht  to  the  pursuit  of 
the  remedy  given  by  the  law  when  the  judg- 
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ment  was  recovered.  With  such  rights  the 
legislature  cannot  interfere,  and  any  attempt  to 
do  so,  if  enforced  by  the  courts,  would  be  & 
taking  of  property  without  due  process  of  It w. 

Gunn  V.  Barry,  82  U.  S.  622,  21  L.  ed.  214; 
Bates  V.  Kimball,  2  D.  Chip.  (Vt,) 88;  StrafoH 
V.  Sharon,  61  Vt.  126,  4  L.  R  A.  500;  Oilman 
V.  Tucker,  128  N.  Y.  190,  18  L.  R  A.  309. 

Messrs.  Blitke  A  Post,  for  respondent: 

A  judgment  is  not  a  contract,  within  the 
meaning  of  the  Constitution. 

Morley  v.  Lake  Shore  db  M.  8.  R.  Co,  146  U. 
S.  162,  36  L.  ed.  925;  Freeland  v.  WiUiami 
181  U.  S  405,  88  L.  ed.  198;  LouiHaM,  Fd- 
som,  V.  New  Orleans,  109  U.  8.  285.  27  L.  ed. 
936;  Connecticut  Mut.  L.  Ins.  Go.  ▼.  Cuskmah, 
108  U.  S.  51,  27  L.  ed.  648. 

A  contract  is  an  agreement  in  which  a  partr 
undertakes  to  do,  or  not  to  do,  a  particuitr 
thiog,  which  in  this  case  was  to  pay  a  sum  of 
money  on  a  day  named.  The  laws  of  the  lan-i 
bind  him  to  perform  his  undertaking-,  and  thii 
is,  of  course,  the  obligation  of  hia^contrmcL 
These  cannot  be  changed  whether  they  rdaie 
to  the  remedy  or  the  right,  to  such  an  extent 
that  the  creditor  may  not  have  a  reasonable 
opportunity  after  the  maturity  of  the  contract 
to  satisfy  the  same  out  of  the  property  of  faU 
debtor. 

The  power  of  the  legislature  to  cut  off  the 
remedy,  after  giving  reasonable  time  in  which 
to  enforce  it,  must  have  been  contemplated  bj 
the  parties.  Within  these  limitations  the  rem- 
edy is  completely  within  the  discretion  of  tte 
legislature. 

Drury  v.  Henderson,  143  111.  315. 

A  change  of  the  remedy  for  the  violation  of 
a  contract,  or  a  change  in  the  method  of  ea- 
forcing  it,  does  not  impair  its  oblifniitioD. 

Merchants'  Ins.  Co.  v.  Hill,  86  Mo.  472. 
Tennessee,  Blnomstein,  v.  Sneed,  96 IJ.  S.  74, 24 
L.  ed.  612;  Bronson  v.  Kinzie,  1  How.  819.  11 
L.  ed.  146;  Sanger  v.  Nightingale,  122  U.  S. 
176.  80  L.  ed.  1105;  Terry  v.  Anderson,  95  U. 
8.  628,  24  L.  ed.  865;  Rexford  v.  Knight^  11 X. 
y.  308;  People  v.  Turner,  117  N.  Y.  22T. 
Vance  v.  Vance,  108  U.  8.  514,  27  U  ed.  80?. 
Curtis  V.  Whitney,  18  Wall.  68,  20  L.  ed.  513: 
Wheeler  v.  Jackson,  137  U.  S.  245,  34  L.  «L 
659;  Phalen  v.  Virginia,  8  How.  IdS,  12  L 
ed.  1080. 

The  matter  of  the  statute  of  limitations  is  so 
far  within  the  discretion  of  the  legislature  thst 
a  legislative  enactment  that  removes  the  bar 
which  the  statute  enables  a  debtor  to  ioterpose 
t(5  prevent  the  payment  of  a  debt  does  not  de> 
prive  the  debtor  of  any  constitutional  right 

Campbell  v.  Holt,  115  U.  8.  630,  29  L.  ed. 
488;  Gittings  v.  Stearns,  19  HL  876:  Sohn  v. 
Waterson,  17  Wall.  596,  21  L.  ed.  787;  Barker 
V.  Jackson,  Henry,  1  Paine,  559;  Jaetson,  Lcp- 
per,  V.  GristPcUd,  5  Johns.  139;  Stephens  v.  ^f. 
rA>uis  Nat.  Bank,  48  Mo.  885;  Bell  ▼.  BoberU, 
18  Vt.  582;  ButUr  v.  Palm^,  1  Hill,  824. 

If  the  law  is  a  statute  of  limitations,  the  prio- 
ciple  which  supports  such  laws  against  the  ob- 
jection that  they  impair  the  obligation  of  coo- 
tracts  is  equally  efficient  in  this  case. 

Wheeler  v.  Jackson,  187  U.  8.  245,  84  L.  ed. 
659;  Louisiana,  Folsom,  v.  New  Orleans,  IW 
U.  S.  285,  27  L.  ed.  986;  Freeland  v.  WOliaw, 
181  U.  8.  405,  88  L.  ed.  193. 

A  common-law  action  upon  a    judgmest 
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•cannot  be  maintained  as  a  matter  of  strict 
right. 

Pitzer  V.  Ru^sel,  4  Or.  124;  2  Freeman, 
.  Judgm.  4th  ed.  ^  449;  1  Freeman,  Executions, 
chap.  8;  Ahernethy  v.  Medical  Lake,  9  Wash. 
112. 

Since  it  does  not  appear  but  that  appellant 
may  be  able  to  satisfy  his  claim  by  the  issu- 
ance of  an  execution,  the  maintenance  of  an 
action  upon  the  judgment  is  not  a  matter  of 
strict  right,  and  the  same  is  not,  therefore, 
property  within  the  meaning  of  the  constitu- 
tional provision  under  consideration. 

An  act  of  Congress  which  authorizes  the 
solicitor  of  the  treasury  to  issue  a  warrant  of 
distress  against  the  property  of  a  revenue  of- 
ficer, for  Ihe  amount  found  due  in  adjusting 
his  accounts  in  the  treasury  department,  is 
constitutional,  and  not  obnoxious  to  the  ob- 
jection that  it  is  not  due  process  of  law. 

Murray  v.  Hoboken  Land  d  Improv.  Go,  18 
How.  27^,  15  L.  ed.  872;  Springer  v.  United 
States,  102  U.  S.  586.  26  L.  ed.  258;  Hilton  v. 
Me/ritt,  ITO  U.  S.  97,  28  L.  ed.  88. 

The  sources  of  jurisdiction  are  to  be  found 
in  the  laws  conferring  the  power  to  adjudicate 
•matters  as  between  litigants,  and  when  it  has 
been  found  that  courts  "have  gone  beyond  the 
limits  of  such  power,  or  directly  violated  the 
laws  conferring  such  power,  the  judgment  is 
held  to  be  void. 

Ex  parte  Lange,  18  Wall.  168,  21  L.  ed.  872; 
lie  Snow,  120  U.  S.  274,  80  L.  ed.  658;  Seamster 
V.  Blaekstock,  83  Va.  232;  Fithian  v.  Monks, 
43  Mo.  502;  1  Black,  Judgm.  §§  216.  240-242; 
BomU  V.  Tacoma,  3  Wash.  711;  Spokane  Falls 
V.  Browne,  3  Wash.  92;  Kline  v.  Tacoma,  11 
Wash.  193;  Vancouver  y,  TFtTi^tfr,  8  Wash.  378. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  upon  a  judgment.  Service 
of  the  summons  and  complaint  was  made,  de- 
fault of  the  respondent  was  noted,  and  judg- 
ment entered  against  him  on  August  23,  1897. 
Thereafter  respondent  moved  to  set  aside  the 
default  and  judgment  entered  against  him, 
which  motion  was  sustained.  It  is  stipulated 
that  the  respondent  has  no  defense  to  the  ac- 
tion other  than  the  act  of  the  legislature  of 
1897.  approved  March  6.  1897,  entitled  **An 
Act  Elelating  to  the  Duration  of  Judgments 
and  Repealing  i^§  462  and  463.  2  Hill's  Code 
of  Washington."    The  act  is  as  follows: 

*'Sec.  1.  After  the  expiration  of  six  years 
from  the  rendition  of  any  judgment  it  shall 
cease  to  be  a  lien  or  charge  against  the  estate 
or  person  of  the  judgment  debtor. 

"Sec.  2.  No  suit,  action,  or  other  proceed- 
ing shall  ever  be  had  on  any  judgment  ren- 
dered in  the  state  of  Washington  by  which  the 
lien  or  duration  of  ^ch  judgment,  claim,  or 
demand  shall  be  extended  or  continued  in 
force  for  any  greater  or  longer  period  than  six 
years  from  the  date  of  the  entry  of  the  original 
judgment. 

"Sec.  3.  When  the  lien  of  any  judgment,  as 
specified  in  ^  1  of  this  act,  has  run  six  years, 
or  its  duration  will  be  less  than  one  year  by 
reason  of  this  act,  then  the  lien  of  such  judg- 
ment shall  continue  for  one  year  from  and 
-after  the  taking  effect  of  this  act. 

''Sec.  4.  Sections  462  and  468  of  volume  2, 
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Hill's  Code  of  Washington,  relating  to  a  re- 
newal of  judgments,  are  hereby  repealed." 

And  it  is  claimed  that  the  act  is  unconstitu- 
tional, as  applied  to  judgments  in  existence  at 
the  time  of  the  passage  of  the  act.  It  is  also 
contended  by  the  appellant  that  the  title  of 
this  act  is  not  8ufl9cient,  in  that  it  embraces 
more  than  one  subject,  and  the  subject  is  not 
expressed  in  the  title  of  the  act.  We  do  not 
think  there  is  any  substantial  merit  in  this  ob- 
jection. In  presentindour  views  in  relation  to 
the  constitutionality  of  the  act,  it  is  not  neces- 
sary to  pass  upon  the  other  objections  raised 
by  the  appellant.  It  is  contended  by  the 
appellant  that  the  application  of  this  law 
to  judgments  already  in  existence  is  viola- 
tive of  ^  10  of  article  1  of  the  Constitution  of 
the  United  States,  and  of  §  23  of  article  1  of 
the  Constitution  of  the  state  of  Washington, 
in  that  it  is  a  law  which  impairs  the  obligation 
of  contracts;  and  of  article  5  and  of  §  1  of  article 
14  of  the  Constitution  of  the  United  States, 
and  of  §  8  of  article  1  of  the  Constitution  of 
the  state  of  Washington,  in  that  it  would  de- 
prive the  appeUant  of  his  property  without 
due  process  of  law.  We  think  that,  in  any 
event,  as  applied  to  contracts  existing  at  the 
time  the  law  was  enacted,  its  enforcement 
would  be  an  impairment  of  such  contracts.  It 
is  insisted  by  the  respondent  that  the  United 
States  Supreme  Court  has  decided  this  ques- 
tion adversely  to  appellant's  contention  in 
Morley  v.  Lake  Shore  cfe  Jf.  8.  R.  Co.  146  U. 
S.  162.  36  L.  ed.  925,  in  that  it  has  decided  that 
a  judgment  is  not  a  contract,  but  we  do  not 
think  that  the  court  decided  that  contractual 
rights,  when  merged  into  a  judgment,  could 
not  be  enforced.  The  facts  before  the  court 
must  be  ascertained  to  determine  the  princi- 
pies. of  law  which  the  court  decides  in  a  given 
case.  The  facts  in  that  case  were  substantially 
as  follows:  An  action  was  brought  in  the  su- 
preme court  of  New  York  by  John  S.  Prouty 
against  the  Lake  Shore  &  Michigan  Southern 
Railway  Company  et  al.  to  compel  the  specific 
performance  of  a  certain  contract.  It  was  ad- 
judged in  January,  1878,  that  the  company  pay 
the  plaintiff  out  of  its  net  earnings  $53,184.88. 
together  with  interest  thereon  from  the  entry 
of  said  judgment.  It  was  also  adjudged  thai . 
if  the  company  within  the  time  specified  failed 
to  pay  to  the  plaintiff  the  above- specified  sum 
and  such  interest,  the  plaintiff  might  have  ex- 
ecution therefor  against  the  defendant.  Bj 
the  statutes  of  New  York  in  force  when  this 
judgment  was  rendered,  7  per  cent  was  the 
legal  rate  of  interest.  Afterwards,  in  1879, 
the  legislature  reduced  the  rate  of  Interest  to 
6  per  cent.  The  question  came  up  on  the 
right  of  the  legislature  to  reduce  the  rate  of  in- 
terest on  a  judgipent  rendered  when  the  rate 
was  higher,  and  the  court  held,  in  substance, 
that  where  a  judgment  is  obtained  on  a  con- 
tract which  contams  no  provision  for  interest, 
the  allowance  for  interest  on  the  judgment  is  a 
matter  within  the  legislative  discretion  that 
the  judgment  is  not  a  contract,  and  the  law  re- 
ducing the  rate  of  interest  thereon  does  not 
impair  the  obligation  of  contracts,  within  the 
meaning  of  the  Federal  Constitution.  It 
simply  was  determined  by  the  court  that  in 
that  case,  where  the  judgment  did  not  arise 
out  of  contract,  the  interest  which  was  al- 
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lowed  by  the  state  was  allowed  as  damages 
for  the  noDperformance  of  a  paymeDt  of  Uie 
judgmeot,— -damages  which  the  state  bad  a 
right  to  estimate  and  enforce;  thai  no  con- 
tractual obligation  existed,  so  far  as  the  ques- 
tion of  interest  was  concerned,  but  that,  the 
interest  allowed  having  been  allowed  by  the 
state  as  damages,  the  amount  of  such  dam- 
ages was  within  the  control  of  the  state,  and 
therefore  no  obligation  was  impaired.  Even 
in  that  case  there  was  a  very  able  dissenting 
opinion  by  Justice  Harlan,  which  was  concur- 
red in  by  Justice  Field  and  Justice  Brewer, 
holding  that  it  was  not  only  an  impairment  of  a 
contract,  but  that  the  judgment  was  property, 
and  that  the  rate  of  interest  which  the  judg- 
ment drew  was  property  within  the  meaning 
of  the  Constitution,  and  that  the  Constitution 
was  violated  by  the  changing  of  the  rate  of 
interest  by  the  legislature.  But  it  is  not  neces- 
sary  in  this  case  to  go  to  the  extent  to  which 
the  dissenting  judges  did  in  the  case  just  re- 
viewed. Reference  was  made  in  that  case  to 
Louisiana,  FoUom,  v.  New  Orleans,  109  U.  S. 
285,  27  L.  ed.  986,  which  shows  that  the  court 
was  considering,  and  considering  only,  judg- 
ments which  dia  not  arise  out  of  contract,  and 
had  no  element  of  contract  in  them,  and  this 
is  one  of  the  cases  also  relied  upon  by  the  re- 
spondent in  this  case.  This  was  an  action 
brought  by  the  holders  of  judgments  re- 
covered in  the  courts  of  Louisiana  for  dam- 
ages done  to  the  property  of  the  plaintiffs 
by  a  mob  or  riotous  assemblage  of  people  in 
the  year  1873.  A  statute  of  the  state  made 
municipal  corporations  liable  for  damages  thus 
caused  within  their  limits.  At  the  time  the 
injuries  complained  of  were  committed  the 
city  of  New  Orleans  was  authorized  to  levy 
and  collect  a  tax  upon  property  within  its 
limits  of  $1.75  upon  every  $100  of  its  assessed 
value.  Afterwards,  by  the  Constitution  of 
the  state,  the  power  of  the  city  to  impose  taxes 
on  properly  within  its  limits  was  restricted 
to  10  mills  on  the  dollar  of  the  valuation,  and 
it  was  asserted  that  the  effect  of  this  last  limi- 
tation was  to  prevent  the  relators,  who  were 
not  allowed  to  issue  executions  against  the 
city,  from  collecting  their  judgments,  as  the 
funds  receivable  from  the  tax  thus  author- 
ized to  be  levied  were  exhausted  by  the  cur- 
rent expenses  of  the  city,  which  must  first 
be  met,  and  this  action  was  to  compel  the 
authorities  of  the  city  to  provide  for  the  pay- 
ment of  these  judgments  by  a  levy  of  an  ad- 
ditional tax.  Judge  Field,  in  writing  the 
opinion  of  the  court  in  this  case  (and  it  may 
be  noted  that  he  was  one  of  the  judges  who 
dissented  in  the  Morley  Case,  and  therefore  it 
cannot  be  concluded  that  he  intended  tO  lay 
down  a  doctrine  which  would  be  opposed  to 
the  doctrine  of  the  dissenting  opinion,  viz,, 
that  the  judgment  was  property,  the  taking  of 
which  without  due  process  of  law  would  fall 
within  the  inhibition  of  the  Constitution),  said: 
*'The  right  to  reimbursement  for  damages 
caused  by  a  mob  or  riotous  assemblage  of  peo- 
ple is  not  founded  upon  any  contract  between 
the  city  and  the  sufferers.  Its  liability  for  the 
damages  is  created  by  a  law  of  the  legislature, 
and  can  be  withdrawn  or  limited  at  its  pleas- 
ure. Municipal  corporations  are  instrumental- 
ities of  the  state  for  the  convenient  adminis- 
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tration  of  government  within  their  limits. 
They  are  invested  with  authority  to  establish  a 
police  to  guard  against  disturbance;  and  i:  is 
their  duty  to  exercise  their  authority  so  ss  to 
prevent  violence  from  any  cause,  and  particu- 
larly from  mobs  and  riotous  assemblages.  It 
has,  therefore,  been  generally  considered  u  i 
just  burden  cast  upon  them  to  require  them  to 
make  good  «ny  loss  sustained  from  the  acts  of 
such  assemblages  which  they  should  have  re^ 
pressed.  .  .  .  But,  however  oonsidered 
the  imposition  is  simply  a  measure  of  legish- 
tive  policy,  in  no  respect  resting  upon  contreci 
and  subject,  like  all  other  measures  of  policj. 
to  any  change  the  legislature  may  see  ft  to 
make,  either  in  the  extent  of  liability  or  in  tbe 
means  of  its  enforcement.  And  its  character!^ 
not  at  all  changed  by  the  fact  that  the  amouLi 
of  loss  in  pecuniary  estimation  has  been  asar 
taiued  and  established  by  the  judgments  ren- 
dered. The  obligation  to  make  indemniiT 
created  by  the  statute  has  no  more  elenieDtof 
contract  in  it  because  merged  in  the  judgmenu 
than  it  had  previously."  And  tUls  was  U;? 
sole  ground  upon  which  this  case  was  decideii 
And,  as  showing  conclusively  that  a  contract 
ual  relation  would  have  compelled  a  different 
decision  from  this,  the  opinion  proceeds:  "Tlf 
cases  in  which  we  have  held  that  the  taxin: 
power  of  a  municipality  continues,  notwiih 
standing  a  legislative  act  of  limitation  or  re 
peal,  are  founded  upon  contracts;  and  decisioLs 
in  them  do  not  rest  upon  the  principle  thai  tb 
party  affected  in  the  enforcement  of  his  coo 
tract  rights  has  been  thereby  deprived  of  a^y 
property,  but  upon  the  principle  that  the  rex 
edies  for  the  enforcement  of  his  contracts 
existing  when  they  were  made  have  been  by 
such  legislation  impaired.  The  usual  modeiz 
which  municipal  bodies  meet  their  pecuDiary 
contracts  is  by  taxation.  And  when,  upcntbc 
faith  that  such  taxation  will  be  levied,  o^ 
tracts  have  been  made,  the  constituiiooi^ 
inhibition  has  been  held  to  restrain  the  state 
from  repealing  or  diminishing  the  power  of  itit 
corporation  so  as  to  deprive  the  holder  of  tLe 
contract  of  all  adequate  and  efficacious  res 
edy."  And  the  court  cites  appro vinglv  tbe  i 
cases  of  Wolff  y.  New  Orleans,  103  U.  SlSTiS.  ' 
26  L.  ed.  395,  and  Louisiana,  Southern  Baui  \ 
V.  Pilsbury,  105  U.  8.  278,  26  L.  ed.  1090 
saying:  "In  both  cases  bv  the  unanimoc.^ 
judgment  of  the  court,  the  legialatioo  k 
that  respect  is  subject  to  this  qualificatioa. 
which  attends  all  state  legislation , — that  it  sh&i: 
not  conflict  with  the  prohibitions  of  the  Cos- 
stitution  of  the  United  States,  and,  amoot 
other  things,  shall  not  operate  directly  apos 
contracts  of  the  corporation,  so  as  to  imf«ir 
their  obligation  by  abrogating  or  lessening  tJK 
means  of  their  enforcement.  Legislation  pro 
ducing  this  latter  result,  not  indirectly,  as  i 
consequence  of  legitimate  measures  taken,  i^ 
will  sometimes  happen,  but  directly,  by  oper 
ating  upon  those  means,  is  prohibited  by  tbr 
Constitution. and  must  be  disregarded— tr»tr<i 
as  if  never  enacted— by  all  courts  recogni/is: 
the  Constitution  as  the  paramount  law  of  the 
land.  This  doctrine  has  been  repeatedly  a^ 
serted  by  this  court  when  attempts  have  bt^ 
made  to  limit  the  power  of  taxation  of  & 
municipal  body,  upon  the  faith  of  which  coi 
tracts  have  been  made,  and  by  means  of  whk^ 
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aloDe  they  could  be  performed."  Justice 
Bradley,  in  his  concurriDg  opioioD,  makes  it 
especially  clear  that  be  concurred  in  the  opin- 
ion simply  upon  the  eround  that  "reme- 
dies against  municipal  bodies  for  damages 
caused  by  mobs,  or  other  violators  of  law,  un- 
connected with  the  municipal  government,  are 
purely  matters  of  legislative  policy,  depending 
on  positive  law,  which  may  at  any  time  be 
repealed  or  modified,  either  before  or  after  the 
damage  has  occurred,  and  the  repeal  of  which 
causes  the  remedy  to  cease.  .  .  .  But,"  said 
he,  "an  ordinary  judgment  of  damages  for  a 
tort,  rendered  against  the  person  committing  it, 
in  favor  of  the  person  injured,  stands  upon  a 
very  different  footing.  Such  a  judgment  is 
founded  upon  an  absolute  right,  and  is  as  much 
an  article  of  property  as  anything  else  that  a 
party  owns;  and  the  legislature  can  no  more  vi- 
olate it  without  due  process  of  law  than  it  can 
any  other  property.  To  abrogate  the  remedy 
for  enforcing  it,  and  to  give  no  other  adequate 
remedy  in  its  stead,  is  to  deprive  the  owner  of 
his  property  within  the  meaning  of  the  14th 
Amendment.  The  remedy  for  enforcing  a 
judgment  is  the  life  of  a  judgment,  just  as 
much  as  the  remedy  for  enforcing  a  contract 
is  the  life  of  the  contract.*' 

So  it  will  be  seen  from  these  cases,  which 
are  the  principal  and  most  pertinent  cases 
cited  on  this  question,  not  only  by  the  opinions 
of  the  court  but  also  by  the  dissenting  opinions 
in  each  case,  that  it  was  not  the  intention  of 
the  Supreme  Court  to  lay  down  the  rule  that 
the  destruction  of  a  judgment  in  which  a  con- 
tract was  merged  by  the  legislature  was  not  an 
impairment  of  the  contract,  and  was  not  a 
deprivation  of  property,  within  the  meaning 
of  the  14th  Amendment.  But  the  Supreme 
Court  has  with  uniformity  spoken  with  no  un- 
certain sound  concerning  the  sacredness  of 
contract  rights,  and  of  the  protection  of  prop- 
erty under  the  constitutional  guaranty  referred 
to.  These  cases,  without  especially  enumerat- 
ing them,  are  many  of  them  reviewed  in  the 
late  case  of  Barnitz  v.  Beverly,  163  U.  8.  118, 
41  L.  ed.  08,  where  the  first  quotation  is  from 
Broneon  v.  Kinzie,  1  How.  811,  11  L.  ed.  148. 
-where  the  court,  in  discussing  a  question  of 
what  was  a  right  and  what  was  a  remedy,  said: 
"Whatever  belongs  merely  to  theremeay  may 
be  altered  according  to  the  will  of  the  state, 
provided  the  alteration  does  not  impair  the 
obligation  of  the  contract.  But,  if  that  effect 
is  produced,  it  is  immaterial  whether  it  is  done 
by  the  acting  on  the  remedy  or  directly  on  the 
contract  itself.  In  either  case  it  is  prohibited 
by  the  Constitution."  Citing,  also,  McCracken 
v.  Hayward,  2  How.  608,  11  L.  ed.  397,  where 
it  was  said:  *'The  obligation  of  a  contract 
consists  in  its  binding  force  on  the  party  who 
makes  it.  This  depends  on  the  laws  in  exist- 
ence when  it  is  made;  these  are  necessarily 
referred  to  in  all  contracts,  and  forming  a  part 
of  them  as  the  measure  of  the  obligation  to 
perform  them  by  the  one  party,  and  the  right 
acquired  by  the  other.  There  can  be  no  other 
standard  by  which  to  ascertain  the  extent  of 
either  than  that  which  the  terms  of  the  con- 
tract indicate,  according  to  their  settled  legal 
meaning;  when  it  becomes  consummated,  the 
law  defines  the  duty  and  the  right;  compels  one 
party  to  perform  the  thing  contracted  tor,  and 
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gives  the  other  a  right  to  enforce  the  perform- 
ance by  the  remedies  then  in  force.  If  any 
subsequent  law  affect  to  diminish  the  duty,  or 
to  impair  the  right,  it  necessarily  bears  on  the 
obligation  of  the  contract,  in  favor  of  one  party 
to  the  injury  of  the  other;  hence,  any  law 
which  in  its  operation  amounts  to  a  denial  or 
obstruction  of  the  rights  accruing  by  a  con-  ' 
tract,  though  professing  to  act  only  on  the 
remedy,  is  directly  obnoxious  to  the  prohibi- 
tion of  the  Constitution."  And  as  showing  the 
construction  which  tnust  have  been  placed  by 
the  court  itself  on  the  opinion  in  Loumana, 
Folsom,  V.  JVew  Orleans,  109  U.  S.  285,  27  L. 
ed.  986,  the  court  in  this  case  quotes  approv- 
ingly the  case  of  Seibert  v.  Lewis,  122  U.  S. 
284,  80  L.  ed.  1161,  where  it  was  annoubced 
that  it  was  the  settled  doctrine  of  the  court 
that  "the  remedy  subsisting  in  a  state,  when 
and  where  the  contract  is  made  and  is  to 
be  performed,  is  a  part  of  its  obligation,  and 
any  subsequent  law  of  the  state  which  so  affects 
that  remedy  as  substantially  to  impair  and 
lessen  the  value  of  the  contract  is  forbidden  by 
the  Constitution,  and  is  therefore  void;"  and 
that  the  legislature  of  Missouri  having  by  act 
of  March  23,  1868,  to  facilitate  the  construc- 
tion of  railroads,  enacted  that  the  countv  courts 
should  levy  and  cause  to  be  collectedl  in  the 
same  manner  as  county  taxes  a  special  tax  in 
order  to  pay  the  interest  and  principal  of  any 
bond  which  might  be  issued  by  a  municipal 
corporation  in  the  state  on  account  of  the  sub-  ' 
scription  authorized  by  the  act  to  the  stock  of 
the  railroad  company,  which  tax  should  be 
levied  on  all  the  real  estate  within  the  township 
making  the  subscription  in  accordance  with 
the  valuation  then  last  made  by  the  county 
assessors  for  county  purposes,  it  must  be  held 
that  it  was  a  material  part  of  this  contract  that 
such  creditor  should  always  have  the  right  to 
the  special  tax,  to  be  levied  and  collected  in 
the  same  manner  as  county  taxes  at  the  same 
time  might  be  levied  and  collected.  Here  the 
action  of. the  party  came  into  effect.  He  en- 
tered  into  this  contract  on  the  strength  of  the 
law  of  the  state  of  Missouri,  and,  having 
entered  into  it  with  reference  to  that  law,  the 
supreme  court  will  not  allow  the  state  to  pass 
any  law  which  impairs  that  obligation  or  in 
any  way  lessens  the  value  of  the  contract. 
And  in  Loumana,  Ranger,  v.  New  Orleans, 
102  U.  S.  203,  26  L.  ed.  132,  Mr.  Justice  Field, 
in  the  opinion  of  the  court,  said:  "The  obli- 
^tion  of  a  contract,  in  the  constitutional  sense, 
IS  the  means  provided  by  law  by  which  it  can 
be  enforced,— by  which  the  parties  can  be 
obliged  to  perform  it.  Whatever  legislation 
lessens  the  efficacy  of  these  means  impairs  the 
obligation.  If  it  tend  to  postpone  or  retard 
the  enforcement  of  the  contract,  the  obliga- 
tion of  the  latter  is  to  that  extent  weakened." 

The  language  of  the  learned  judge  might 
well  be  applied  in  the  interest  of  the  appellant 
in  this  case.  The  means  provided  by  the  law 
for  the  enforcement  of  the  contract  at  the  time 
the  contract  was  made  and  by  which  it  could 
be  enforced  has  been  taken  away  by  the  legis- 
lature. The  action  of  the  legislature  has  not 
only  tended  to  lessen  the  efficacy  of  th/e  means 
which  then  existed,  it  has  not  only  tended  to 
retard  the  enforcement  of  the  contract,  but  it 
has  destroyed  the  means  of  its  enforcement  al- 
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together,  and  has  supplied  do  other  means  in 
its  stead.  It  is  the  contention  of  the  respond- 
ent, however,  and,  indeed,  that  is  his  main 
contention,  that  this  act  of  the  legislature  is  a 
statute  of  limitation  in  effect,  and  numerous 
cases  are  cited  where  statutes  of  limitation 
have  been  sustained,  but  we  think  there  is  a 
Yast  difference  between  the  act  in  question  here 
and  the  acts  which  were  construea  in  the  cases 
cited  by  respondent.  The  governin^^  principle 
in  this  case  is  altogether  different  from  the 

Srincipie  underlying  statutes  of  limitation, 
tatutes  of  limitation  are  statutes  of  repose  in- 
tended to  put  at  rest  controverted  questions  of 
fact,  to  insure  to  a  degree  certainUr  in  testimony 
bv  compelling  its  production  ben>reit  is  affect- 
ed by  the  infirmities  of  memory,  thereby  giv- 
ing value  to  contracts.  Such  statutes  are  in  the 
interest  of  morals.serving  to  prevent  periuries, 
frauds,  and  mistakes;  hence  they  subserve 
public  interests,  and  fall  within  the  special 
authority  of  the  legislature,  which  in  the 
exercise  of  its  discretion  can  regulate  them, 
providing  always  that,  where  a  statute  of  limi- 
tation is  shortened,  a  reasonable  Ume  must  be 
allowed  to  commence  the  action  or  present  the 
claim.  This  constitutes  no  deprivation  of  a 
substantial  right.  It  does  not  even  change  the 
remedy.  It  is  a  mere  change  in  the  time  at 
which  the  remedy  is  to  be  applied,  which  can 
go  no  further  than  a  possible  inconvenience, 
and  it  is  upon  this  theory  that  the  shortening 
of  the  statutes  of  limitation  is  sustained.  The 
creditor's  rights  are  in  no  wise  impaired.  He 
is  deprived  of  no  remedy.  His  substantial 
right,  viz.,  to  collect  his  debt,  remains.  It  is 
true  he  must  reduce  his  claim  to  a  ludgment 
sooner  than  he  was  required  to  do,  but  when 
it  is  so  reduced  he  can  perpetuate  his  judg- 
ment, and  the  time  for  collecting  the  fruits  of 
the  Judgment  is  not  shortened.  In  this  case, 
when  the  original  judgment  was  obtained,  the 
creditor  had  a  right  to  perpetuate  his  judg- 
ment, either  by  a  suit  on  the  same,  or  by  keep- 
ing it  alive  under  the  provisions  which  the 
law  under  consideration  repeals,  and  the  short- 
ening of  the  time  in  which  he  could  bring  his 
action,  as  we  have  seen,  in  no  wise  rendered 
his  judgment  less  valuable;  for,  notwithstand- 
ing the  shortening  of  the  statute  of  limitations, 
there  was  no  shortening  of  the  life  of  the  lia- 
bility. If  the  creditor  or  claimant  does  not 
obey  the  law  when  a  reasonable  time  is  given 
him  in  which  to  act,  his  loss  is  attributable  to 
his  own  laches,  and  not  to  matters  which  are 
beyond  his  power  to  control.  But  altogether 
another  principle  is  involved  in  the  shortening 
of  the  life  or  of  the  actual  demolition  of  the 
liability.  If  the  debtor  happens  to  be  execu- 
tion proof  just  at  this  time  the  creditor  is  help- 
less. No  amount  of  diligence  or  industry  will 
avail  him.  His  judgment,  which,  before  the 
passage  of  the  law,  bad  at  least  a  prospective 
value,  is  now  rendered  absolutely  valueless, 
and  the  future  acquisitions  which  he  had  a 
right  to  rely  upon  he  is  now  deprived  of.  The 
proposition  is  too  well  settled  to  call  for  dis- 
cussion that  there  is  read  into  every  contract 
the  law  which  was  in  existence  when  the  con- 
tract was  entered  into,  or,  in  other  words,  that 
the  parties  to  a  contract  have  the  right  to  rely 
upon  the  law  governing  the  contract  at  the 
time  it  was  made,  and  that  law  which  could 
40  L.  R.  A. 


reasonably  have  been  taken  into  coDsidentkKi 
will  be  presumed  to  have  been  taken  into  coc- 
sideration.  It  is  a  matter  of  com  men  kno^j- 
edge  that  many  young  men  in  tbia  coantrT 
where  the  avenues  of  wealth  are  open  to  all 
who  are  intelligent,  industrious,  and  fru^l. 
who  are  known  to  be  abeolulely  penniless.  If 
they  are  known  to  possess  the  qualities  men- 
tioned above,  can  obtain  money  upon  the 
strength  and  credit  of  their  future  eamines 
and  accumulations,  and  the  right  to  look  u 
these  future  earnings  and  accumulations,  qc 
der  the  law  as  it  existed  at  the  time  the  creci: 
was  given,  is  a  valuable  right,  and  may  well 
be  said  to  have  been  taken  into  consideraticL 
when  the  credit  was  given.  A  apecial  reviev 
of  all  the  authorities  cited  by  the  respondec: 
showing  that  this  act  is  in  the  nature  of  a  stai- 
ute  of  limitation,  will  be  profitless,  for  m 
think  that  none  of  them  are  cases  of  this  kiod 
Here  a  right  to  a  remedy — a  remedy  which  n 
essential  to  the  recovery  of  a  debt — is  not  post- 
poned, is  not  shortened,  but  is  virtually  de- 
stroyed, and  we  think  without  any  questiiJii 
that  the  obligation  is  impaired,  if,  indeed,  the 
judgment  is  not  property  which  under  tbisUw 
could  be  taken  without  due  process  of  law 
We  therefore  hold  that  the  act  in  question  is 
unconstitutional  so  far  as  it  refers  to  contracts 
which  were  in  existence  at  the  time  the  hw 
was  enacted.  We  should  have  stated  in  the 
beginning  that,  so  far  as  the  common-Is* 
right  to  sue  on  a  judgment  is  concerned,  tv 
pecially  in  this  state  where  the  common  law  is 
the  law  of  the  state  in  the  absence  of  statutorr 
enactment,  the  right  is  so  overwhelmingly  .^c^ 
tained  by  the  authorities  that  it  is  profitless  to 
discuss  it 

77ie  judgment  is  reversed  and  the  cause  le- 
mand^,  with  instructions  to  overrule  the  m*.- 
tion  to  set  aside  the  default  and  judgment. 

Scott»  Ch.  J.,  and  Anders,  J.,  concur. 

ReavU,  J.,  dissenting: 

The  act  of  the  legislature  under  considen- 
tion  and  set  out  in  the  opinion  of  the  ma}x 
ity  of  the  court  in  §  4  expressly  repeals  th>r 
former  law  of  the  state  relating  to  a  renew^ 
of  judgments.  I  do  not  understand  that  tlk 
opinion  questions  the  power  of  the  legislainn 
to  make  this  repeal,  and  that  it  is  a  valid  ta 
of  the  legislature,  but  to  decide  only  that  i: 
cannot  relate  to  contracts  in  existence  befoft 
the.enactment  of  the  law.  The  only  constini- 
tional  .questions,  then,  are  whether  the  law  ftp- 
proved  March  6,  1897,  impairs  the  obligatici 
of  contracts  or  takes  property  without  dur 
process  of  law.  No  case  from  any  court  hs5 
l)een  presented  by  counsel  for  appellant  whicb, 
in  my  judgment,  aids  in  the  solution  of  \l* 
controversy,  excepting  those  from  the  Suprnce 
Court  of  the  United  States,  which  are  also  citec 
by  respondent.  It  is  claimed  that  the  case  of 
Morley  v.  Lake  Share  dh  M.  S,  R.  Co.  146  U 
S.  162,  86  L.  ed.  925,  does  not  decide  tha: 
when  contractual  rights  are  merged  into  a 
judgment  they  Cannot  be  enforced,  and  ^bt 
facts  before  the  court  are  referred  to  to  aust&ln 
this  view.  The  facts  in  that  case  seem  to  be 
plain.  It  was  a  suit  to  compel  the  specific 
performance  of  a  contract,  and  a  money  judg- 
ment was  entered  thereon  in  pursuance  of  tie 
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coDtract,  and,  if  the  defeDdant  did  DOt  pay 
the  sum  specified  and  interest  specified,  plain- 
tiff mi^ht  have  execution  against  the  defend- 
ant. When  the  Judgment  was  rendered,  the 
legal  rate  of  interest  was  7  per  cent.  This 
rate  was  afterwards  reduced  by  the  legislature 
to  6  per  cent.  The  court  held  that  the  judg- 
ment was  obtained  on  a  contract  which  con- 
tained no  provision  for  interest,  and  that  the 
allowance  of  interest  was  a  matter  of  legisla- 
tive discretion.  Now,  the  point  mentioned  by 
appellant,  that  interest  on  the  Judgment  was 
in  the  nature  of  statutory  damages,  and  was 
therefore  no  part  of  the  contract  upon  which 
Judgment  was  obtained,  was  one  decided  in 
the  case.  But  I  think  the  question  was  also 
clearly  raised,  and  a  precise  declaration  of 
opinion,  at  any  rate,  that  a  Judgment  obtained 
upon  a  contract  is  not  a  contract  within  the 
protection  of  the  Constitution.  The  court 
said:  '*It  is  contended  on  behalf  of  the  plain- 
tiff in  error,  as  stated  above,  that  the  Judg- 
ment is  itself  a  contract,  and  includes  within 
the  scope  of  its  obligation  the  duty  to  pay  in- 
terest thereon.  As  we  have  seen,  it  is  doubt- 
less the  duty  of  the  defendant  to  pay  the  in- 
terest that  shall  accrue  on  the  judgment,  if 
such  interest  be  prescribed  by  statute;  but  such 
duty  is  created  by  the  statute,  and  not  by  the 
agreement  of  the  parties,  and  the  Judgment  is 
not  itself  a  contract  within  the  meaning  of  the 
constitutional  provision  invoked  by  the  plain- 
tiff in  error.  The  most  important  elements  of 
a  contract  are  wanting.  There  is  no  aggre- 
gatio  mentium.  The  defendant  has  not  volun- 
tarily assented  or  promised  to  pay.  .  .  . 
Where  the  transaction  is  not  based  upon  any 
assent  of  parties,  it  cannot  be  said  that  any 
faith  is  pledged  with  respect  to  it,  and  no  case 
arises  for  the  operation  of  the  constitutional 
prohibition.  Garrison  v.  Netjo  York,  21  Wall. 
196.  208,  22  L.  ed.  612,  614.  It  is  true  that  in 
Lomaiana  Southern  Bank  v.  Pilsbury,  105  U. 
S.  278,  26  L.  ed.  1090,  and  in  Oarriaon  v.  Neto 
York,  the  causes  of  action  merged  in  the  Judg- 
ments were  not  contract  obligations,  but  in 
both  those  cases,  as  in  this,  the  court  was  deal- 
ing with  the  contention  that  the  Judgments 
themselves  were  conracts  propria  vigore"  It 
will  be  observed  in  this  case  the  Supreme 
Court  discussed  the  very  question  of  the  dis- 
tinction between  judgments  on  torts,  and 
which  it  had  theretofore  held  were  not  con- 
tracts within  the  constitutional  prohibition, 
and  judgments  on  contracts,  and  held  that  the 
judgment  is  not  a  contract  because  the  most 
important  elements  of  a  contract  are  wanting, 
i.  e.,  the  aggregaiio  mentium.  Now,  the  cases 
cited  by  counsel  for  appellant  sustaining 
Blackstone's  definition  of  * 'judgments"  are 
not  at  this  day  entirely  correct.  The  very  re- 
fined theories  upon  which  Blackstone's  defini- 
tion is  sustained  are  merely  interesting  from 
an  antiquarian  and  historical  standpoint.  See 
Freeland  v.  Williams,  131  U.  S.  405,  33  L.  ed. 
193:  Isouisiana,  Folsoniy  v.  New  Orleans,  109 
r.  S.  285,  27  L.  ed.  936;  Connecticut  Mut.  L. 
Ins.  Co.  V.  Cushman,  108  U.  8.  51,  27  L.  ed. 
648. 

The  appellant  (plaintiff  below)  holds  the 
contract  of  the  defendant  to  pay  a  certain  sum 
of  money.  Unquestionably  the  law  for  the 
enforcement  of  the  contract,  or  rather  the 
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remedy  existing  at  the  time  the  contract  was 
entered  into,  cannot  be  impaired  by  the  state. 
But  what  was  the  remedy  existing  at  that  time? 
It  was  the  right  of  action  against  the  defend- 
ant for  his  breach  of  the  contract, — his  failure 
to  pay  the  note  when  due, —and  to  recover  a 
judgment  against  defendant  upon  which  an 
execution  could  issue  against  all  his  property 
not  exempt  from  execution.  And  by  the  then 
existing  law  the  judgment  so  recovered  against 
defendant  was  a  lien,  and  the  judgment  and 
the  lien  existed  together  for  six  years.  It  was 
written  in  the  law  creating  this  Judgment  that 
its  existence,  together  with  that  of  the  lien 
thereunder,  was  for  six  yenn.  At  the  end  of 
that  time,  by  the  law  of  its  creation,  the  Judg> 
ment  was  dead.  It  is  true  that  another  stat- 
ute provided  for  the  revival  of  the  judgment. 
The  latter  statute,  I  think,  was  merely  a  volun- 
tary act  of  the  legislature,  and  not  founded  on 
any  contract,  but  solely  a  question  of  public 
policy,  and  I  do  not  think  that  by  any  force 
of  reasoning  it  can  be  held  that  the  parties  in 
entering  into  the  original  contract  had  in  mind 
such  a  remedy,  and  it  was  no  part  of  the  origi- 
nal contract.  And  so,  too,  with  the  lien 
which  the  original  Judgment  here  gave  the 
plaintiff.  It  was  strictl v  a  part  of  the  remedy 
confined  to  the  original  Judgment.  The  plain- 
tiff having  brought  his  action  and  obtained  his 
judgment,  the  contract  then  became  absolutely 
merged  in  the  iudgment.  and  all  the  legisla- 
ture has  done  m  the  act  of  1897  is  to  take 
away  the  sanction  of  the  state  to  a  resurrection 
and  revivification  of  a  dying  judgment.  I 
think,  also,  the  statute  of  1897  is  in  the  nature 
of  a  law  of  limitation.  Limitation  may  be  ap- 
plied to  remedies  as  well  as  to  rights  of  action. 
They  are  alike  in  principle.  Druryv.  Bender- 
son,  148  m.  815;  Merchants  Ins.  Co.  v.  ffiU, 
86  Mo.  466;  Tennessee,  BUxmstein,  v.  Sneed,  96 
U.  8.  74,  24  L.  ed.  612;  Branson  v.  Kimie,  1 
How.  811, 11 L.  ed.  143;  Sanger  v.  Nightingale, 
122  U.  S.  176,  80  L.  ed.  1105;  Terry  v.  Ander- 
son, 95  U.  8.  628,  24  L.  ed.  865. 

In  the  last  case  the  Supreme  Court  of  the 
United  States  discussed  the  reasonableness  of 
the  time  before  the  bar  of  limitations  attached, 
and  said:  "Of  that  the  legislature  is  primarily 
the  Judge;  and  we  cannot  overrule  the  decision 
of  that  department  of  the  government,  unless 
a  palpable  error  has  been  committed.  In  judg- 
ing of  that,  we  must  place  ourselves  in  the 
position  of  the  legislators,  and  must  measure 
the  time  of  limitation  in  the  midst  of  the  cir- 
cumstances which  surrounded  them,  as  nearly 
as  possible;  for  what  is  reasonable  in  a  partic- 
ular case  depends  upon  its  particular  facts. 
.  .  .  The  business  interests  of  the  entire  peo- 
ple of  the  state  had  been  overwhelmeii  by  a 
calamity  common  to  all.  Society  demanded 
that  extraordinary  efforts  be  made  to  get  rid 
of  old  embarrassments,  and  permit  a  reor- 
ganization upon  the  basis  of  the  new  order 
of  things.  This  clearly  presented  a  case 
for  legislative  interference,  within  the  just 
influence  of  constitutional  limitations.  For 
this  purpose  the  obligations  of  old  contracts 
could  not  be  impaired,  but  their  prompt  en- 
forcement could  be  insisted  upon  or  an  aban- 
donment claimed.  That,  as  we  think,  has  been 
done  here,  and  no  more."  In  that  case  a  note 
was  barred  within  nine  months  and  seventeen 
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days,  i.  e.,SL  nine-moDths  limitation  was  upheld. 
Beaiford  v.  Knight,  11 N.  Y.  308;  People  v.  Tur- 
ner, 117  N.  Y,  227;  Jackson,  Hart,  v.  Lamphire, 
8  Pet.  280,  7  L.  ed.  679.  In  People  v.  Turner, 
117  N.  Y.  227,  six  months  was  held  a  reason- 
able limitation  within  which  to  do  an  act  after 
the  passage  of  the  law.  Vance  v.  Vance,  108 
U.  S.  514.  27  L.  ed.  808.  In  Curtis  v.  Whitney, 
IS  Wall.  68,  20  L.  ed.  513.  it  was  said:  "Nor 
does  every  statute  which  affects  the  value  of  a 
contract  impair  its  obligation.  It  is  one  of  the 
contingencies  to  which  parties  look  now  in 
making  a  large  class  of  contracts,  that  they 
may  be  affected  in  many  ways  bv  state  and  na- 
tional legislation.  For  such  legislation  de- 
manded by  the  public  good,  however  it  may 
retroact  on  contracts  previously  made,  and  en- 
hance the  cost  and  difficulty  of  performance, 
or  diminish  the  value  of  such  performance  to 
the  other  party,  there  is  no  restraint  in  the 
Federal  Constitution,  so  long  as  the  obligation 
of  performance  remains  in  full  force."  And 
in  Vance  v.  Vance,  108  U.  S.  514,  27  L.  ed.  808, 
the  same  court  said  of  the  state  statute:  "It  is 
in  its  nature  a  statute  of  limitations.  The  ri^ht 
of  the  state  to  prescribe  the  time  within  which 
existing  rights  shall  be  prosecuted,  and  the 
means  by  and  conditions  on  which  they  may 
be  continued  in  force,  is,  we  think,  undoubted. 
Otherwise,  where  no  term  of  prescription  ex- 
ists at  the  inception  of  a  contract,  it  would  con- 
tinue in  perpetuity,  and  all  laws  fixing  a  limi- 
tation upon  it  would  be  abortive.  Now,  it  is 
elementary  that  the  state  may  establish,  alter, 
lengthen,  or  shorten  the  period  of  prescription 
of  existing  rights,  provided  that  a  reasonable 
time  be  given  in  future  for  complying  with  the 
statute."  But  a  distinction  is  drawn  between 
the  limitation  on  the  right  to  commence  an  ac- 
tion and  the  limitation  on  the  right  to  issue  an 
execution  or  the  duration  of  a  Hen.  I  can  see 
no  difference.  The  judgment  creditor  has  his 
full  six  years  under  bis  judgment  in  which  to 
make  his  levies.  If  he  does  not,  then  bis  right 
may  or  may  not  be  renewed,  in  the  discretion 
of  the  legislature.  It  is  not  a  matter  of  con- 
tract. As  said  in  Louisiana,  Folsom,  v.  New 
Orleans,  109  U.  8.  285,  27  L.  ed.  986,  also  men- 
tioned in  the  opinion  of  the  majority:  "A 
party  cannot  be  said  to  be  deprived  of  his  prop 
erty  in  a  judgment  because  at  the  time  he  is 
unable  to  collect  it." 

Thus,  the  legislature  of  1897  did  not  attempt 
to  destroy  the  contract,  if  any  existed,  between 
plaintiff  and  defendant,  but  did  withdraw  a 
contingent  remedy  upon  such  contract,  but 
which  was  not  a  part  of  the  original  contract. 
The  contract,  if  one  please,  may  be  said  to  ex- 
ist, but  without  remedy  to  enforce  its  moral 
obligation.  Phalen  v.  Virginia,  8  How.  163, 
12  L.  ed.  1030;  Campbell  v.  Holt,  115  U.  S.  620, 
29  L.  ed.  488;  Gittings  v.  Stearns,  19  111.  876; 
Bell  V.  Roberts,  18  Vt.  582. 

It  is  questionable  whether  the  common-law 
right  to  bring  an  action  on  judgments  exists  as 
a  strict  matter  of  right  in  this  state.  This  right 
to  institute  an  action  has  been  frequently  ques- 
tioned by  the  ablest  jurists,  and  many  courts 
upholding  the  right  have  granted  it  with  re- 
luctance, and  it  has  been  denied  by  some  au- 
thorities. It  seems,  upon  principle,  to  be  a 
useless  and  expensive  proceeding  to  allow  a 
plaintiff  to  commence  an  action  upon  a  judg- 
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ment  the  day  after  it  has  been  entered,  aod 
thus  to  put  it  within  his  power  to  accumulate 
costs  and  distress  the  defendant  unnecessarily. 
It  would  seem  that  the  courts  should  have  the 
power  to  restrain  the  abuse  of  such  actioo,  and 
this  evidently  was  the  view  held  by  this  coan 
in  Abernethy  v.  Medical  Lake,  9  'Wash.  Ill 
where  the  court  refused  to  allow  an  action  to 
be  maintained  upon  a  municipal  warrao:  for 
the  reason  that  any  judgment  obtained  thereon 
could  only  be  satisfied  by  the  isaoanoe  of  a  like 
warrant,  and  that,  therefore,  there  was  no  neces- 
sity for  nor  advantage  growing  out  of  such  a: 
tion.  The  principle  decided  in  that  case  wa« 
surely  the  same  as  that  in  a  suit  upon  a  jui; 
ment,  because  the  judgment  creditor  in  all  cans 
has  the  right  to  his  execution  on  the  first  Jul: 
ment,  and  it  is  the  only  right  he  obtains  bj  bl' 
action  upon  a  judgment  and  the  recovery  c! 
the  second  judgment.  See  Pitzer  v.  Rusitl  4 
Or.  124;  2  Freeman,  Judgm.  4tb  ed.  §  441^: 
1  Freeman,  Executions,  chap.  8, — which  art 
in  consonance  with  the  views  expressed  here. 
And  I  do  not  think  the  common-law  right  :o 
commence  an  action  on  a  judgment  in  thissmr^ 
is  a  strict  one,  but  more  in  the  nature  of  a  pe: 
missive  one.  I  cannot  conclude  that  the  ex 
ute  of  1897  under  discussion  is  unconstitutiGLsl 
when  applied  to  existing  or  prior  judgment^  ^ 
the  time  of  its  enactment. 

Gordon,  J. :    I  concur  in   the  views  ex 
pressed  by  Justice  Reavis. 


D.  R  NOBLE  et  al.,  Bespts., 
City  of  SEATTLE,  Appt. 
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Parents  are  not  "heirs'*  within  the  meau- 
iDflr  of  2  Hiirs  Ck>de,  6 138.  giving  a  right  of  acik' 
to  the  widow  and  children  of  a  man  killed  m  i 
duel,  and  to  the  heirs  or  personal  representaurrs 
of  a  person  whose  death  is  caused  by  wron^Q 
act  or  neflflect:  but  the  word  '*  helre"  is  limitf: 
to  the  widow  and  children. 

iDunbar,  J.,  dissent*.) 
(March  24, 1896.) 

APPEAL  by  defendant  from  a  iudgme- 
of  the  Superior  Court  for  King  County  in 
favor  of  plaintiffs  in  an  action  brought  to  > 
cover  damages  for  personal  injuries  rwultia: 
in  death  and  alleged  to  have  been  caoscd  ?; 
defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  K«  Brown  and  F.  B.  lip- 
ton  for  appellant. 

Mr.  6.  H.  Fortson,  for  respondents: 

2  Hill's  Code,  t^  188,  gives  a  right  of  sclioc 
to  the  widow  or  widow  and  her  children,  o* 
child  or  children,  if  no  widow,  of  a  man  killri 
in  a  duel;  to  the  '*  heirs  or  personal  represB 
tatives  "  of  a  person  whose  death  is  caused  bj 
the  wrongful  act  or  neglect  of  another."  aa- 
to  the  "heirs  or  personal  repreaen tatives"  of  * 


Note.— For  the  similar  question  of  tbexne*Disr 
of  the  word  "  heirs"  in  an  insurance  policy,  see  s^* 
to  Hubbard  v.  Turner  (Qa.) SOL.  R.  A.  SSa. 
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person  whose  death  is  "caused  by  an  injury 
received  in  falling  through  any  opening  or  de- 
fective place  in  any  sidewalk,  street,  alley, 
square,  or  wharf,"  etc. 

In  Qivena  v.  Kentucky  G.  R,  Co.  89  Ky.  231, 
which  is  a  cose  brought  under  §  1,  chap.  57,  Zy. 
Stat,  in  discussing  the  question,  the  supreme 
court  says:  "  The  action  will  be  regarded  as 
under  the  1st  section,  and  the  recovery  limited 
to  compensation,  and  neither  the  widow  nor 
the  child  can  maintain  such  an  action,  but  it 
must  be  instituted  in  the  name  of  the  personal 
representative."  And  also  says  that  the  per- 
sonal representatives  would  hold  the  amount 
recovered  like  other  assets  left'by  the  intestate. 

In  Conley  v.  Cincinnati,  N.  0.  dh  T.  P.  R 
Co.  89  Ey.  402,  which  ia  an  action  brought  by 
the  personal  representative  for  the  recovery 
of  damages  for  negligently  causing  the  death 
of  a  person  over  the  age  of  twe;|ity-one  years, 
who  having  never  been  married  and  left 
neither  wife  nor  child,  the  supreme  court  of 
Kentucky  held  that  the  action  could  be  main- 
tained under  said  §  1. 

Newport  News  db  M,  Valley  Co.  v.  Denisssl, 
91  Ky.  42;  Morris  v.  Louisville  dt  N.  R.Co.  11 
Ky.  L.  Rep.  698. 

Other  states  having  statutes  somewhat  simi- 
lar to  those  of  Washington  allow  recoveries 
by  parents  of  adult  chilaren. 

Denver,  S.  P.  <fc  P.  R.  Co.  v.  Wilson,  12  Colo. 
20;  Illinois  C.  R.  Co.  v.  Barron,  5  Wall.  90, 18 
L.  ed.  591;  Barnum  v.  Chicago,  M.  d  St.  P.R. 
Co.  30  Minn.  461;  Schwarz  v.  Judd,  28  Minn. 
371;  Southern  P.  Co.  v.  Lafferty,  15  U.  8. 
App.  193,  57  Fed.  Rep.  536,  6  C.  C.  A.  474; 
Ofrio  db  M.  R.  Co.  v.  Wangelin,  152  111.  188; 
Colorado  Coal  dh  L  Co.  v.  Lamb,  6  Colo.  App. 
255:  Missouri  P.  R.  Co.  v.  Henry,  75  Tex.  220; 
Gulf,  C.  db  8.  F.  R.  Co.  V.  Southwick  (Tex. 
Civ.  App.)  80  8.  W.  592. 

The  object  and  purpose  of  these  statutes  is 
to  provide  a  remedy  whereby  the  family  or 
relatives  of  the  deceased,  who  might  naturally 
have  expected  maintenance  or  assistance  from 
the  deceased  had  he  lived,  may  recover  com- 
pensation from  the  wrongdoer  commensurate 
with  the  loss  sustained,  etc. 

Uedrick  v.  Ilwaco  R.  d  Nav.  Co.  4  Wash. 
403. 

Section  138,2  Hill's  Code,gives  right  of  action 
to  heirs  for  death  by  wrongful  act  of  an  adult, 
and  §  139,  2  Hill's  Code,  gives  right  of  action 
to  father  or  mother  and  guardian  for  death 
by  wrongful  act  of  a  minor  or  ward. 

Atrops  V.  Costello,  8  Wash.  149. 

The  words  ''heirs  or  personal  representa- 
tives," contained  in  §  138.  should  have  and  re- 
ceive their  natural  and  ordinary  construction. 
The  word  "heir"  is  usually  lind  generally 
held  to  mean  one  upon  whom  the  law  casts 
his  ancestor's  estate  immediately  on  the  death 
of  the  ancestor. 

9  Am.  &Eng.Enc.Law,  Isted.  p.  857;  Suth- 
erland, Stat.  Constr.  §253. 

It  includes  all  that  would  take  an  interest 
in  the  deceased's  estate  by  a  statute  of  distribu- 
tion. 

Illinois  C.  R.  Co.  v.  Barron,  5  Wall.  90, 18 
L.  ed.  591;  Redfield  v.  Oakland  Consol.  Street 
R.Co.  llOCal.277. 

The  statutes  of  this  state  give  parents  a 
special  interest  in  the  savings  and  earnings  of 
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their  children,  in  providing  that  children  shall 
support  their  indigent  parents. 

Seel  Hill's  Code.  §§308".  " 

Supreme  courts  of  other  states  have  so  held 
under  similar  statutes. 

Chicago  v.  Keefe,  114  HI.  222,  55  Am.  Rep. 
860;  Denver  8.  P.  db  P.  R.  Co.  v.  Wilson,  13 
Colo.  20. 

Gordon,  J.,  delivered  the  opinion  of  the 
court: 

The  respondents,  father  and  mother,  respec- 
tively, of  Judson  D.  Noble,  deceased,  brought 
this  action  to  recover  damages  for  his  death, 
claiming  that  It  was  caused  by  the  negligent, 
careless,  and  wrongful  act  of  the  city  in  not 
keeping  one  of  its  streets  in  a  safe  condition 
for  public  travel.  It  appears  from  the  record 
that  in  passing  over  a  street  in  the  city  of  Se- 
attle, known  as  "Railroad  Avenue,  which 
runs  along  the  water  front,  the  deceased  fell 
through  the  planking,  and  was  drowned.  The 
deceafl^.  at  the  time  of  his  death,  was  over  the 
age  of  twenty-one  years,  had  never  been  mar- 
ried, and  left  neither  wife  nor  child.  Respond- 
ents have  been  divorced  for  a  number  of  years, 
and  reside  in  different  states.  By  way  of  an 
affirmative  defense,  the  answer  contained  the 
following  aUegatlon:  "And  for  a  further  an- 
swer, and  as  new  matter,  constituting  a  second 
affirmative  defense  to  said  second  amended 
complaint,  the  defendant  alleges  that  said  Jud- 
son D.  Noble,  at  the  time  of  his  death,  was 
over  the  age  of  twenty-one  years,  and  that  he 
left  survinng  him  no  widow  or  child  or  other 
descendant."  A  demurrer  to  this  defense  was 
sustained  by  the  lower  court,  and  this  ruling 
constitutes  one  of  the  errors  argued  and  as- 
signed on  this  appeal.  Section  188  of  2  Hill's 
Code  is  as  follows:  "Section  138.  The  wid- 
ow, or  widow  and  her  children,  or  child  or 
children,  if  no  widow,  of  a  man  killed  in  a 
duel,  shall  have  a  right  of  action  against  the 
person  killing  him,  and  against  the  seconds 
and  all  aiders  and  abettors.  When  the  death 
of  a  person  is  caused  by  the  wrongful  act  or 
neglect  of  another,  his  heirs  or  personal  repre- 
sentatives may  maintain  an  action  for  damages 
against  the  person  causing  the  death;  or  when 
the  death  of  a  person  is  caused  by  an  injury 
received  in  falling  through  any  opening  or  de- 
fective place  in  any  sidewalk,  street,  alley, 
square,  or  wharf,  his  heirs  or  personal  repre- 
sentatives may  maintain  an  action  for  damages 
against  the  person  whose  duty  it  was,  at  the 
time  of  the  injury,  to  have  kept  in  repair  such 
sidewalk  or  other  place.  In  every  such  action 
the  jury  may  give  such  damages,  pecuniary 
or  exemplary,  as  under  all  circumstances  of 
the  case  may  to  them  seem  just."  Section  189, 
Id.,  gives  the  ri^ht  of  action  to  a  father  or 
mother  or  guardian  for  death,  by  a  wrongful 
act,  of  a  minor  or  ward.  It  is  the  contention 
of  the  appellant  that  the  word  "heirs"  as  used 
in  §  138.  does  not  include  parents  or  collateral 
relatives,  but  only  includes  the  widow  and 
child  or  children  of  the  person  whose  death  is 
caused  by  the  wrongful  act  of  another.  In 
support  of  this  contention  it  is  pointed  out 
that,  by  the  plain  terms  of  the  statute,  the 
right  of  action  is  specifically  limited  to  the 
widow  and  child  or  children  of  a  man  killed 
in  a  duel;  and  it  is  urged  that  there  can  be  no 
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sound  reason  for  oenying  It  as  to  the  parents 
in  that  case,  and  conferring  it  upon  them  in 
the  case  of  death  by  wrongful  act.  As  pointed 
out  by  this  court  in  Atraps  v.  Costello,  8  Wash. 
140,  the  first  part  of  §  138,  as  contained  in  the 
present  Code,  was  enacted  in  1878,  and  the  re- 
mainder of  the  section,  as  now  found  in  the 
Code,  was  not  enacted  until  1875,  when  the 
legislature  enacted  it  as  an  additional  section. 
The  question  here  presented  has  never  been  de- 
cided by  this  court,  and.  because  of  the  dis- 
similitude between  the  various  statutory  provi- 
sions on  the  subject,  the  cases  decided  else- 
where are  of  little  value.  There  is  a  greater 
similarity  between  these  provisions  of  our  own 
statute  and  those  of  the  state  of  Kentucky  re- 
lating to  the  same  subject  than  we  have  been 
able  to  find  elsewhere:  and  in  a  long  line  of 
decisions  in  that  state  it  is  held  that  the  word 
"heirs"  does  not  include  parents  or  collateral 
relatives.  Benderson  v.  Kentucky  C.  R,  Co. 
86  Ky.  889;  Jordan  v.  Cincinnati,  N,  0,  &  T. 
P.  R,  Co,  89  Ky.  40;  Henning  v.  Loui»ville 
Leather  Co.  1 1  Ky.  L.  Rep.  544;  Louisville  <fc  K 
R.  Co.  V.  CoppageA2Kj.  L  Rep.  200.  Ky.  Gen. 
Stat.  chap.  57,  §  8,  provides  that,  * 'if  the  life  of 
any  person  ...  is  lost  or  destroyed  by  the 
wilful  neglect  of  another  person,  .  .  .  com- 
pany, or  .  .  .  corporation,  .  .  .  then 
the  widow,  heir,  or  personal  representative  of 
the  deceased  shall  have  the  richt  to  sue,"  etc. 
Commentiog  upon  this  statute,  the  court  in 
Benderson  v.  Kentucky  C,  R.  Co.  86  Ky.  889, 
say:  "No  others  sustain  as  near  relation  to,  are 
so  dependent  upon,  or  have  the  same  legal 
right  to  look  for  a  support  to,  a  person  as  his 
wife  and  children,  especially  those  of  the  lat- 
ter who  may  be  minors.  Therefore  the  injury 
resulting  from  his  death,  at  the  hands  ot  an- 
other, to  them  is  actual  and  direct,  while  to  his 
collateral  heirs  it  is  remote  and  not  immediate, 
and  as  to  creditors  it  may  not  exist  at  all. 
We  are  unable  to  perceive  any  reason  for  giv- 
ing to  the  widow  and  minor  child  the  exclu- 
sive right  to  sue  for  and  recover  damages  for 
the  loss  of  the  life  of  a  person  in  a  duel,  or  by 
the  careless  or  malicious  use  of  firearms,  that 
does  not  apply  with  equal  force  when  it  is  de- 
stroyed by  wilful  neglect.  In  each  case  the 
widow  and  child  have  been  deprived  of  the 
society  and  support  of  the  husband  and  father 
by  the  criminal  or  quasi  criminal  act  of  an- 
other. And,  whether  the  injury  has  been  done 
in  one  or  another  of  the  three  modes  denounced 
in  the  statutes,  the  consequences  to  them  are 
the  same;  and  it  would  seem  they  ought  to  be 
entitled  to  the  same  reparation.  Therefore, 
looking  to  the  reason  for  the  statutory  right 
to  sue  and  recover  damages  for  the  destruc- 
tion of  the  life  of  one  person  by  the  act  of 
another,  and  to  the  necessity,  when  it  can 
be  properly  done,  of  so  construing  each  part 
of  the  General  Statutes  as  to  preserve  the 
consistency  of  the  whole,  we  are  of  the  opin- 
ion that  the  widow  and  child  or  children 
have  the  prior  right  to  sue  for,  and  the  exclu- 
sive right  to,  what  may  be  recovered,  in  an 
action  authorized  by  §  8,  chap.  57.  And, 
though  the  right  to  institute  such  an  action  is 
given  to  the  personal  representative,  we  think, 
for  the  reasons  indicated,  he  can  exercise  that 
right  only  for  the  use  and  benefit  of  the  widow 
and  child,  if  there  be  any.  It  is,  we  think, 
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also  evident  that  the  word  'heir'  was  intended 
to  mean  *child,'  and  not  to  apply  to  any  oiber 
description  of  person.  What  proportion  of 
the  amount  recovered  the  widow  and  childrea 
may  be  respectively  entitled  to.  whether  tbc 
right  belongs  to  adult  as  well  as  minor  chil- 
dren, and  wnether  the  personal  representativie 
may  maintain  such  an  action  in  case  there  he 
neither  widow  or  child  of  the  person  whcee 
life  has  been  so  destroyed,  are  questions  not  in 
volved  in  this  case,  and  not  decided."  Id  Jot 
dan  V.  Cincinnati,  N.  0.  <fe  T.  P.  R.  Co.  a& 
Ky.  40,  the  action  was  by  the  administrator 
and  in  the  answer  it  was  pleaded  in  bar  of  ibt 
recovery  that  deceased  left  no  widow  or  child. 
To  this  the  plaintiff  replied  that  the  deceased 
left,  as  heirs,  a  father,  mother,  sister,  and 
brother.  Upon  the  question  thus  presented 
the  court  says:  '*No  person  has  a  legal  cm» 
of  action  ags^inst  another  for  a  wrongful  or 
negligent  act,  and  it  may  be  safely  said  legiy 
lative  power  to  give  it  does  not  exist,  unless  be 
has  sustained  pecuniary  injury  by  it.  For  the 
foundation  of  every  action  for  a  tort  is  actus] 
pecuniary  injury,  without  which  there  can  be 
legally  assessed  neither  compensatory  nor  pun 
itive  damages.  It  seems  to  us  clear  it  was  ds: 
intended  that  creditors  of  the  deeeased  should 
have  any  part  of  what  may  be  recovered  under 
g  3,  chap.  57,  and  that  the' personal  representa- 
tive can  maintain  an  action  for  the  cau^e 
therein  mentioned  only  for  the  use  of  the 
widow  and  heir.  .  .  .  As,  then,  the  widow^ 
is  entitled  to  maintain  such  action,  and,  as  a 
necessary  consequence,  to  share  with  the  beir 
what  is  recovered,  the  single  question  to  be  de- 
termined is,  what  meaning  the  legislature  in- 
tended to  be  given  to  the  word  'heir,' as  therein 
used.  It  must  be  either  so  limited  as  to  D)t«s 
'child,'  or  so  extended  as  to  include  collateral 
kindred  of  the  deceased,  however  remote,  if  it 
can  be  fairly  applied  to  them  at  all:  for  therieiit 
to  sue  for  and  recover  punitive,  which  presup- 
poses also  compensatory  damages,  is  given  bj 
the  statute,  without  condition  or  qualincatioo " 
And  the  court  concludes  that  the  word  "heir/' 
as  used  in  their  statute,  means  '*child,"  and 
"does  not  include  parents  or  collateral  rtli- 
tives." 

We  have  quoted  at  length  from  these  case;, 
because,  in  our  judgment,  they  are  peculiarlj 
applicable  to  the  one  we  are  considering,  and 
we  have  been  unable  to  find  any  others  tbtt 
are.  It  is  familiar  law  that  interpretation  our 
contract  as  well  as  expand  the  meaning  of 
words  used  in  a  statute,  when  the  barmooj  of 
the  legal  system  so  requires.  That  it  was  tbe 
intention  of  the  legislature  to  limit  the  rigbt 
of  action  in  cases  like  the  present  to  \ho^ 
heirs,  and  only  to  those  heirs,  to  whom  the  de- 
ceased, while  living,  owed  the  legal  duty  of 
support,  is  further  evidenced  by  §  148, 3Hiir> 
Code,  which  is  as  follows:  "Sec.  148.  ^'oac 
tion  for  a  personal  injury  to  any  person  occa- 
sioning his  death  shall  abate,  nor  shall  such 
right  of  action  determine  by  reason  of  suet 
death  if  he  have  a  wife  or  child  living,  bat 
such  action  mav  be  prosecuted,  or  commenced 
and  prosecuted,  in  favor  of  such  wife,  or  ia 
favor  of  the  wife  and  children,  or  if  no  wife, 
in  favor  of  such  child  or  children."  It  is  true 
that  that  part  of  ^  188  which  gives  rise  to  ibe 
present  controversy  was  passed  subsequent  to 
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§  148,  supra;  but  we  do  not  think  that  the 
latter  section  was  thereby  repealed.  In  the 
first  place  there  are  no  express  words  of  repeal, 
and  it  ought  not  to  be  coDstraed  as  working 
any  change  further  than  its  direct  terms  re- 
quire. There  is  no  direct  conflict  between  the 
acts,  and  "presumption  has  no  room  to  work." 
We  do  not  think  that  g§  3088  and  8089, 1  Hill's 
Code,  have  any  bearing  on  this  case.  In  sub- 
stance, they  require  children  to  Support  their 
indigent  parents.  The  obligation  which  these 
sections  impose  do  not  extend  to  all  heirs,  but 
only  those  in  close  relationship  with  the  indi- 
gent person.  For  instance,  a  nephew  is  not 
required  to  support  his  uncle,  and  yet  if  the 
word  "heirs,"  as  used  in  ^  188,  supra,  is  to  be 
rendered  literally,  not  only  nephews,  but  many 
other  heirs,  can  maintain  actions  like  the  pres- 
ent. While,  in  general,  the  term  "heirs"  in- 
cludes collateral  Kindred  and  those  who  take 
under  the  statute  of  distribution,  we  think 
that,  in  view  of  the  entire  legislation  upon  the 


subject,  it  never  was  intended  that  parents  or 
remote  ancestors  might  maintain  actions  like 
the  present,  and  that  the  word  "heirs."  as  used 
in  g  138,  should  be  held  to  include  onlv  those- 
persons  who  are  thereinbefore  specifically  men- 
tioned, f)iz.,  "the  widow,  or  widow  and  her 
children,  or  child  or  children,  if  no  widow." 
It  follows  that  the  demurrer  was  improperly 
sustained.  The  other  assignments  require  no 
attention. 

The  judgment  appealed  from  is  reversed,  and 
the  cause  remanded,  with  direction  to  the 
lower  court  to  overrule  the  demurrer. 

Scott*  Ch.  J.,  and  Anders  and  ReaviBy 

JJ.,  concur. 

Danbar«  J.,  dissenting: 

I  dissent.  I  think  the  right  is  conferred  by 
the  plain  language  of  the  statute,  which  is  not 
susceptible  of  construction. 
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1 .   To  succeed  in  an  action  of  ejectment 

plaintiff  must  oonnect  himself  with  tbe  Rovem- 


ment  title,  or  with  some  grantor  who  was  the 
oommoD  source  of  title  of  both  parties. 

8.  When  anydocnment  is  olTered  in  evi- 
dence and  exdnded,  it  must  be  brought 
into  tbe  record  to  have  its  competency  deter* 
mined  on  appeal. 

8«  An  appellate  court  can  take  notice 
of  papers  wbicb  are  not  part  of  the  Judgment 


Note.— JB2rect  of  prior  decision  on  statutory  new 
trial  in  real  anions. 

In  Smyth  y.  Neff.  128  111.  810,  It  was  held  that  a 
holdlDff  on  appeal  that  a  tax  deed  was  valid  and 
BuflBcient,  and  should  have  been  held  ffood,  pre- 
cludes any  objections  to  its  validity  on  a  subse- 
quent trial  which  were  before  made,  or  mierht  have 
been  made,  on  the  record. 

And  in  Roberts  y.  Baumgarten,  126  N.  Y.  886,  it 
was  held  that  a  stipulation  on  an  appeal  to  the 
court  of  appeals  on  which  an  order  is  afllrmed,  that 
in  case  of  affirmance  Judflrment  absolute  should  be 
rendered  aaralnst  the  party  making  it  in  an  action 
of  ejectment,  precludes  such  party  from  claiming 
a  new  trial  as  a  matter  of  course,  upon  payment  of 
costs  and  damages  awarded  against  him  under  the 
New  York  statute. 

So.  in  Ohio  any  defendant  between  whom  and 
the  plaintiff  an  issue  of  fact  had  been  Joined,  which 
either  party  thereto  has  the  right  to  have  tried  by 
a  Jury,  has  the  right  to  a  second  trial,  and  the  per- 
fecting of  his  right  to  such  trial  by  one  of  several 
defendants  sued  Jointly  does  not  open  for  retrial 
the  issues  which  have  been  found  between  the 
plaintiff  and  the  other  defendants  who  have  not 
taken  a  Recond  trial.  Sprague  v.  Ghildfi,  16  Ohio 
St.  107. 

And  where  the  losing  party  in  an  action  for  the 
recovery  of  real  property,  tried  on  appeal  in  the 
district  court,  is  entitled  to  a  new  trial  of  course  in 
the  same  manner  as  in  the  court  below,  in  estimat- 
ing the  number  of  trials  to  which  he  may  be  of 
right  entitled  in  the  district  court  no  regard  will 
be  had  to  the  number  or  to  the  result  of  tbe  trials 
had  in  the  court  below.  Marietta  v.  Emerson,  6 
Ohio  St.  288. 

The  general  rule  supported  by  a  preponderance 
of  authority,  however,  which  would  appear  to  be 
40  L.  R.  A. 


analogous  to  that  of  the  principal  case,  is  that 
where  a  statutory  new  trial  is  granted  in  an  action 
of  ejectment  it  stands  as  though  there  had  never 
been  a  trial  or  Judgment  so  far  as  the  subsequent 
trial  Is  concerned,  and  the  action  is  fully  open  to  be 
tried  de  novo.  Green  Bay  ft  M.  Oanal  Co.  v.  Hewitt, 
62  Wis.  316;  Donahue  v.  Klassner,  22  Mich.  252;  Shel- 
don V.  Van  Vleck,  106  111.  45. 

The  only  difference  being  that  after  such  trial 
and  Judgment  the  plaintiff  cannot,  as  a  matter  of 
right,  demand  another  new  trial  under  the  statute. 
Sheldon  v.  Van  Vleck,  108  ill.  45. 

The  awarding  of  a  new  trial  as  matter  of  right, 
in  an  ejectment  suit,  wipes  out  the  verdict  so  that 
no  Judgment  can  be  rendered  on  it,  and  prevents 
it  from  being  a  bar  to  a  second  ejectment  suit. 
Edwards  v.  Edwards,  22  111.  121. 

The  granting  of  a  statutory  new  trial  In  an  ac- 
tion to  recover  tbe  possession  of  land  operates  as  a 
vacation  of  the  former  Judgment  without  any 
special  order  setting  it  aside.  Maxwell  v.  Camp- 
bell, 45  Ind.  860. 

Thus,  a  Judgment  declaring  a  Hen  entered  on  a 
cross-complaint  in  a  suit  to  quiet  title  is  not  a  bar 
to  a  further  prosecution  of  the  suit  in  a  case  in 
which  a  new  trial,  as  a  matter  of  right,  has  b€^en 
granted  on  the  issue  Joined  on  the  complaint. 
Bisel  V.  Tucker,  121  Ind.  249. 

And  a  verdict  and  Judgment  in  an  action  of 
ejectment  is  not  conclusive  on  the  parties,  and  tbe 
plaintiffs  therein  are  not  precluded  on  the  second 
trial  from  controverting  the  evidence  on  tbe  for- 
mer trial  on  which  a  recovery  was  had;  and  where 
title  depends  upon  a  question  of  relationship,  the 
verdict  and  Judgment  in  the  former  trial  do  not 
establish  the  fact  in  the  subsequent  trial.  Gehr  v. 
Miller,  20  W.  N.  C.  387. 

Nor  is  a  Judgment  against  the  plaintiff,  in  an  ac- 
tion of  ejectment,  after  the  rendition  of  which  he 
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roll  only  when  they  have  been  preserved  and 
properly  identified  In  the  bill  of  exceptions. 

4.  A  deed  calling  for  land  in  a  certain 
block*  In  a  plat  on  file  in  a  certain  oflBce,  can- 
not be  extended  by  parol  evidence  to  embrace 
land  not  in  that  block  as  shown  by  the  plat. 

6.  On  a  new  trial!  in  an  ejectment  suit, 
taken  by  the  defeated  party  as  matter  of  risrht 
under  the  terms  of  a  statute  allowing  it,  rulings 
upon  the  admissibility  of  evidence  have  no  bind- 
ing force. 

(March  22,  1888.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Racine  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate.  Af- 
firmed, 

Statement  by  Bardeen,  J. : 

Ejectment.  The  complaint  is  in  the  ordi- 
nary form,  alleging  that  plaintiff  is  the  owner 
and  entitled  to  the  possession  of  the  premises 
described,  and  that  defendant  unlawfully  with- 
holds possession.  The  answer  is  a  general  de- 
nial and  a  further  defense  that  plaintiff  nor 
her  ancestors  or  grantors  had  been  possessed 
of  the  premises  within  twenty  years  preceding 
the  commencement  of  the  action.  A  judg- 
ment for  plaintiff  on  the  merits  was  affirm^ 
in  this  court.  94  Wis.  642.  Within  the  time 
limited  by  statute,  defendant  paid  the  costs, 
and  took  a  new  trial.  At  the  opening  of  the 
trial,  plaintiff's  counsel  made  the  following 
statement:     '*It  is  conceded  for  the  purposes 


of  this  trial  that  Isaac  Taylor,  in  bis  lifetime, 
owned  all  the  lands  between  Second  street  and 
Root  river  that  lay  east  of  a  point  140  feet  east 
of  the  east  line  of-  Chatham  street."  Coanae; 
for  defendant  responded:  ''I  will  examine  the 
abstract  of  title  and  the  deeds  of  the  lands  re- 
ferred to,  and  I  will  inform  you  [addressiBi; 
Mr.  Fish,  plaintiff's  counsel]  to-morrow  morn- 
ing whether  I  will  agree  to  your  requested 
stipulation  or  not."  No  ^further  reference  to 
this  stipulation  appears  in  the  bill  of  excep- 
tions. Plaintiff's  counsel  then  offered  in  evi- 
dence a  deed  from  one  Taylor  and  wife  \r. 
William  Waterman,  said  to  describe  a  piece  cf 
land  immediately  west  of  the  lands  in  contro- 
versy. The  date  or  place  of  record  of  this 
deed  does  not  appear.  Next,  the  will  of  Isa^ 
Taylor,  in  which  Emetine  Taylor  is  named  as 
devisee,  was  offered.  Then  followed  a  deed 
from  Emeline  Taylor  to  James  H.  Kellj, 
George  Murray,  and  George  W.  Slaoaon.  TUi 
deed  purports  to  convey  parts  of  block  7  of 
the  original  plat  of  Racine,  and  is  assumed  bj 
plaintiff's  counsel  to  cover  the  land  in  suit,  but 
there  is  no  evidence  in  the  bill  of  exceptioos 
from  which  this  fact  can  be  definitely  deter- 
mined. Plaintiff's  counsel  then  called  a  witness 
for  the  purpose  of  showing  "where  Root  river 
was  at  the  time  this  deed  was  made.*'  This 
testimony  was  objected  to,  and  the  objection 
sustained.  Plaintiff's  counsel  then  offered  t^) 
make  further  proof  alone  that  line,  and  to 
show  title  from  Kelly  and  Murray,  tbrou^a 
mesne  conveyances,  to  plaintiff,  of  tbe  prop- 
erty claimed  in  her  complaint.  Reference} 
were  made  to  plat  No.  1  and  map  No.  8.  whtcL 


obtains  a  new  trial  under  the  statute  and  bringrs  in 
a  new  party  defendant  by  amendment,  and,  before 
a  second  trial,  dismisses  his  suit,  a  bar  to  a  second 
action  brousrht  by  him  against  the  defendant  thus 
brought  in.    Sheldon  v.  Van  Yleck,  106  111.  45. 

So,  an  amendment  to  an  answer  in  an  action  of 
ejectment,  made  after  the  granting  of  an  applica- 
tion for  the  vacation  of  a  former  judgment,  and 
for  a  new  trial  under  Wis.  Rev.  Stat.  B  8002,  setting 
up  an  equitable  counterclaim  for  the  reformation 
of  a  deed  under  which  tbe  defendant  claimed  so  as 
to  make  it  convey  only  the  undivided  half  of  the 
premises  therein  described  according  to  the  inten- 
tion  expressed  in  a  limiting  clause  therein  con- 
tained, alleging  a  mistake  in  the  granting  clause  in 
that  respect,  where  the  court  decided  on  the  pre- 
vious trial  that  the  deed  conveyed  the  whole  tract, 
is  not  InconsisteDt  with  the  defense  relied  upon  on 
the  former  trial,  and  the  decision  in  tbe  former 
case  does  not  estop  the  plaintiff  from  setting  up 
such  mistake  and  asking  for  reformation.  Green 
Bay  &  M.  Canal  Co.  v.  Hewitt,  62  Wis.  816. 

And  under  the  Texas  law  that  a  Judgment  against 
a  plaintiff  in  an  action  for  the  possession  of  real 
property  is  conclusive,  unless  he  commences  a 
second  action  within  a  year,  the  grantees  of  such 
a  plaintiff  are  not  precluded  by  the  Judgment  In 
tbe  original  action  from  setting  up  their  claim  to 
the  land  In  an  action  commenced  within  the  year 
by  the  former  defendant  against  them.  Browns- 
ville v.  Cavazos,  100  U.  S.  188,  26  L.  ed.  674. 

The  doctrine  of  re^  jrtdicata  has  no  application 
to  an  action  of  ejectment  where  a  second  trial  is 
provided  for  by  statute,  providing  that  at  any  time 
within  a  designated  time  after  Judgment  either 
upon  default  or  upon  verdict  the  party  against 
whom  it  Is  rendered,  his  heirs  or  assigns,  upon  tbe 
payment  of  all  costs  shall  be  entitled  to  have  the 
Judgment  vacated  and  a  new  trial  granted.  Ham- 
mond V.  Carter,  161  111.  621.  j 
40  L.  R.  A. 


And  the  rule  that  where  the  United  States  Su- 
preme Court  renders  its  decision,  and  remands  tbe 
case  to  tbe  court  below  with  directions  to  enter  ti» 
appropriate  Judgment,  the  Judgment  thus  eDtered 
becomes  in  effect  the  Judgment,  not  of  tbe  court  to 
which  it  was  remanded,  but  of  the  supreme  court 
and  that  it  is  not  within  the  power  of  the  lower 
court  to  change  its  results  or  directions  in  any  r^ 
spect,  does  not  apply  to  an  action  of  ejectment 
where  the  party  is  entitled  by  the  law  of  the  state 
in  which  the  action  arose  to  a  new  trial  wit^oa: 
showing  cause,  and  in  regard  to  which  the  trial 
court  possessed  no  discretion.  Smale  v.  MitcheLk 
143  U.S.  99,  36  L.ed.  go. 

Tn  Hammond  v.  Carter,  161  III.  621,  ^upro,  Smyth 
V.  Neff,  128  111.  810,  supra,  was  dlstinsruisbed  opoa 
tbe  ground  that  it  nowhere  appears  In  that  ca« 
that  a  new  trial  bad  been  granted  under  tbe  stat- 
ute, and  also  that  evidence  not  introduced  on  tbe 
first  trial  was  introduced  and  considered  on  tbe 
second. 

So,  two  verdicts  and  Judgments  in  an  ejectment 
suit,  in  one  of  which  an  undivided  moiety  of  tbe 
land  in  question  was  recovered,  and  in  the  other 
the  whole  was  recovered,  are  only  conclusive  an  a? 
to  bar  a  third  ejectment  as  to  the  undivided  moiety. 
under  a  statute  permitting  two  new  trials  as  *A 
course.    Kinter  v.  Jenks,  43  Pa.  445. 

And  in  Ives  v.  Leet  14  Serg.  ft  R.  801,  It  was  held 
that  one  verdict  and  Judgment,  and  one  awarr)  cf 
arbitrators,  under  Pa.  act  March  20, 1810,  in  favor 
of  the  same  party,  are  not  a  bar  to  another  eject- 
ment by  the  other  party  under  a  statute,  the  inten- 
tion of  which  is  that  to  bar  the  right  there  must 
not  only  be  two  verdicts  but  a  Judgment  on  e^ck, 
and  not  only  two  Judgments' but  a  verdict  i>reced- 
ing  each. 

So,  where,  after  a  new  trial  under  the  statute  has 
been  awarded  in  an  action  of  ejectment,  the  plain- 
tiff dismisses  his  suit,  all  proceedlnga  in  the  oaaee 
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were  offered  by  plaintiff,  but  which  are  not 
preserved  in  the  bill  of  exceptions.  Plaintiff 
thereupon  rested  her  case.  A  nonsuit  was 
granted,  and  judgment  was  entered  for  defend- 
ant, from  which  this  appeal  is  taken. 

Me^rs.  Qnarles*  Spence*  ft    Quarles 

for  appellant. 

Mr.  Thomas  M.  Kearney,  for  respond- 
ent: 

When  a  judgment  has  been  vacated  it  ceases 
to  exist  for  any  purpose,  and  the  parties  are 
relegated  to  the  same  position  that  they  would 
have  been  in  if  the  action  had  never  been  tried. 
Any  estoppel  created  by  the  judgment  as  en- 
tered, or  arising  from  it  while  existing,  ceases 
with  the  order  setting  aside  the  judgment. 

2  Black,  Judgm.  §  688,  and  cases  cited; 
Oreen  Bay  4b  M.  Carial  Co.  v.  Hewett,  55  Wis. 
96,  42  Am.  Rep.  701;  Eewitt  v.  Wisconsin 
Biter  Land  Go.  81  Wis.  546;  Edwards  v.  Ed- 
wards, 22  III.  121;  Sheldon  v.  Van  VUch,  106 
111.  45;  Preaehertf  Aid.  Soc.  v.  England,  106 
III.  125;  Hawley  v.  Simons,  102  111.  116;  Ham- 
mond v.  Carter,  161  111.  626;  Donahue  v. 
Klassner,  22  Mich.  252;  Gehr  v.  MiUer,  20  W. 
N.  C.  387;  Eichert  V.  Schnffer,  161  Pa.  519; 
Brownsville  v.  Camzos,  100  CJ.  8. 13w,  25  L.  ed. 
574;  Butterfield  v.  Walsh,  25  Iowa,  263; 
Smale  v.  Mitchell,  143  U.  8.  99,  36  L.  ed.  90; 
Newell,  Ejectment,  p.  833. 

The  original  plat  of  Racine  as  recorded, 
having  been  referred  to  in  the  deed,  and  the 
land  therein  described  having  been  conveyed 
according  to  it,  the  plat  becomes  an  essential 
part  of  the  description,  to  the  same  extent  as 
though  it  were  in  fact  incorporated  therein. 

3  Washb.  Real  Prop.  5th  ed.  p.  459;  Lampe 


V.  Kennedy,  45  Wis.  28;  Shufeldt  v.  Spauld- 
ing,  37  Wis.  662;  2  Devlin,  Deeds,  t  1020; 
Powers  V.  Jackson,  50  Cal.  429;  Alton  v.  Illi- 
nois Transp,  Co.  12  111.  38,  52  Am.  Dec.  479; 
Baxter  v.  Arnold,  114  Mass.  577;  Noonan  v. 
Lee,  2  Black.  499,  17  L.  ed.  278;  Doe,  Miller, 
V.  GuUum,  4  Ala.  576;  Llewellyn  v.  Earl  Jer- 
sey, 11  Mees.  &  W.  183;  Beaton  v.  Hodges,  14 
Me.  66,  30  Am.  Dec.  731;  Magounv.  Lapham, 
21  Pick.  185;  1  Greenl.  Cruise  Real  Prop.  p. 
223;  Kenyan  v.  Knipe,  2  Wash.  394,  13  L.  R. 
A.  142,  and  note. 

If  it  be  true  that  the  description  in  the  deed, 
read  in  connection  with  the  plat,  does  not  in- 
clude the  lands  intended  to  be  conveyed,  then 
the  plaintiff  should  seek  reformation  of  the 
conveyance  in  equity  before  instituting  this  ac- 
tion. 

Elofrson  v.  Lindsay,  90  Wis.  203;  Miller  v. 
Traters.  8  Bing.  244;  Oillespie  v.  Sawyer,  15 
Neb.  536;  Jones  v.  Johnston,  18  How.  150,  15 
L.  ed.  320;  Newell,  Ejectment,  p.  556;  Michi- 
gan Land  db  Iron  Co.  v.  Thoney,  89  Mich.  226; 
Muldoon  V.  Ddine,  135  N.  Y.  150;  Holcomb  v. 
Mooney,  13  Or.  503;  Campbell  v.  Johnson,  44 
Mo.  247;  Prentice  v.  Northern  P.  B,  Co.  154 
U.8.  68,  38  L.  ed.  947. 

Parol  evidence  is  inadmissible  in  an  action  in 
ejectment  to  vary  the  boundaries  shown  in  a 
plat  to  which  express  reference  is  made  in  a 
deed  for  the  boundaries  of  the  premises  con- 
veyed, or  to  give  construction  thereto. 

Davidson  v.  Arledge,  88  N.  C.  326;  Orton  v. 
Harvey,  23  Wis.  99;  Chapman  v.  Polack,  70 
Cal.  487:  Wood  v.  West  Boston  <&  C.  BHdge 
Comrs.  122  Mass.  895;  Proprietors  of  Kennebec 
Purchase  v.  Tiffany,  1  Me.  219,  10  Am.  Dec. 
60;  Jones  Y.  Johnston,  18  How.  150,  15  L.  ed. 


up  to  that  time  are  wiped  out,  and  are  as  If  they 
never  bad  been,  and  the  Judgment  thus  wiped  out 
-cannot  be  pleaded  or  8:1ven  In  evidence  for  any 
purpo6e  in  any  subsequent  suit.  Preacbers*  Aid 
Soc.  V.  England,  106  TIL  125. 

And  a  record  sbowing  that  the  plaintiff  in  an 
ejectment  suit  filed  bis  declaration  in  ejectment  ac- 
cording to  law  against  the  defendant  seeking  to 
recover  the  possession  of  certain  premises,  alleg- 
ing his  seisin  and  ouster,  is  not  admissible  in  evi- 
dence on  a  statutory  new  trial  in  an  action  of 
ejectment.    Edwards  v.  Edwards,  22  III.  181. 

So,  restitution  of  the  premises  in  question  ob- 
tained on  a  former  Judgment  In  ejectment,  does  not 
change  the  burden  of  pro5f  on  a  new  trial,  and 
compel  the  defendant  to  prove  his  own  case. 
Donahue  V.  KJassner,  22  Mich.  262. 

And  a  Judgment  in  an  action  of  ejectment, 
founded  upon  a  stipulation  of  the  attorneys  for 
the  respective  parties  as  to  the  facts  affecting  the 
title,  rendered  by  direction  of  the  court,  does  not 
affect  the  right  of  the  defeated  party  to  contend 
upon  a  second  trial  that  the  facts  admitted  did  not 
warranta  Judgment  against  bim.  Hewitt  v.  Wis- 
consin River  Land  Go.  81  Wis.  546. 

And  a  party  to  an  action  of  ejectment  applying 
for  a  new  trial  may  be  relieved  from  the  effect  of 
the  stipulation  of  facts  made  by  bis  counsel  so  that 
it  will  not  be  allowed  to  operate  against  him  on 
the  second  trial.  Hewitt  v.  Wisconsin  River  Land 
Co.  81  Wis.  548. 

In  Hewitt  V.  Wisconsin  River  Land  Co.  81  Wis. 
546,  supra,  Roberts  v.  Baumgarten,  126  N.  T.  836, 
supra,  was  distinguished  upon  the  ground  that  in 
that  case  the  unsuccessful  party  was  held  to  have 
waived  bis  right  to  a  new  trial  under  the  statute 
by  having  stipulated,  in  order  to  maintain  an  ap- 
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peal,  that  in  case  the  Judgment  should  be  against 
bim  on  the  whole  controversy.  Judgment  absolute 
should  be  entered  against  him. 

So,  in  Hawley  v.  Rimons,  102  III.  115,  It  was  held  ' 
that  a  Judgment  in  an  action  of  ejectment  in  favor 
of  the  defendant,  based  on  want  of  legal  title  in  the 
plaintiff,  iB  no  bar  to  a  second  suit  in  ejectment 
by  him  upon  a  title  subsequently  acquired,  the  two 
titles  not  being  the  same;  but  it  does  not  appear 
whether  the  second  trial  was  a  statutory  new  trial 
or  not. 

And  in  Eicbert  v.  Sobaffer,  161  Pa.  519,  it  was  held 
that  the  fact  that  the  defendants  in  an  ejectment 
suit  bad  testified  in  a  previous  ejectment  suit  that 
a  testatrix  under  whom  they  claimed  was  noii  com- 
pos mentis  does  not  estop  them  from  changing  tbeir 
ground  and  insist  that  she  was  of  sound  mind 
at  the  time  the  deed  under  which  they  claimed  was 
made:  but  in  this  case  it  does  not  appear  whether 
the  subsequent  trial  was  a  statutory  new  trial  or 
not. 

In  some  of  the  states  it  is  provided  by  statute 
that  upon  a  new  trial  granted  as  prescribed  by  law 
the  defendant  may  show  any  matter  in  an  eject- 
ment suit  which  he  mightshow  to  entitle  him  to  re- 
cover the  possession  of  the  property,  if  he  was 
plaintiff  in  the  action.  See  N.  Y.  Code  Civ.  Proc. 
S 1530;  Mich.  Comp.  Laws.  §  6244. 

But  the  provisions  of  Mich.  Comp.  Laws,  8  6244, 
that  upon  a  new  trial  in  ejectment  the  defendant 
may  show  any  bar  of  a  recovery  in  matters  which, 
if  he  were  plaintiff,  he  .might  show  to  entitle  bim 
to  possession,  is  applicable  only  to  cases  where  the 
plaintiff  has  taken  possession,  by  virtue  of  a  recov- 
ery, and  a  new  trial  is  bad  under  the  statute. 
Cook  V.  Bertram,  87  Mich.  124.  F.  H.  B. 
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820;  DiedrichY.  Northwester n  Union  R,  Co.  42 
Wis.  248,  24  Am.  Rep.  399;  Arnold  v.  JSlmore, 
16  Wis.  509. 

A  description  of  a  block  of  land  by  number, 
according  to  the  official  map,  will  prevail  over 
a  description  of  the  block  by  metes  and  bounds 
or  courses  and  distances,  if  there  be  a  conflict. 

Masterson  v.  Munro,  105  Cal.  481.  See 
also  Hvdson  v.  Irwin,  50  Cal.  460;  Wolfe  v. 
Scarborough,  2  Ohio  St.  862;  Bimingham  v. 
Anderson,  48  Pa.  258;  Oillespie  v.  Sawyer,  15 
Neb.  586. 

Messrs.  "Dodge  ft  Fish  also  for  respond- 
ent. 

Bardeen,  J. ,  delivered  the  opinion  of  the 
court: 

We  are  placed  at  some  disadvantage  by  rea- 
son of  a  dispute  having  arisen  between  coun- 
sel as  to  the  actual  facts  that  were  l)efore  the 
trial  court  at  the  time  the  motion  for  nonsuit 
was  granted.  A  reference  to  the  bill  of  excep- 
tions, however,  seems  to  settle  the  contention 
adversely  to  the  claims  of  appellant.  Neither 
have  we  been  favored  by  any  definite  assign- 
ment of  error  upon  which  appellant  relies,  un- 
less it  be  the  broad  statement  that  the  court 
erred  in  the  granting  of  a  nonsuit.  This  re- 
quires an  examination  of  the  evidence  received 
and  offered  on  the  trial,  and  the  rulings  of  the 
court  thereon.  A  party  claiming  title  and 
right  to  possession  of  land,  under  a  very  famil- 
iar rule,  must  recover  upon  the  strength  of  his 
own  title,  rather  than  upon  the  weakness  of 
the  title  of  his  adversary.  Ordinarily,  the 
plaintiff  must  connect  himself  with  the  gov- 
ernment title,  unless  both  parties  claim  from 
a  common  source,  as  was  the  case  in  Sexton  v. 
Rhames,  13  Wis.  99.  But  here  neither  the 
pleadings  nor  the  proof  offered  show  a  com- 
mon grantor.  There  is  not  a  whisper  in  the 
•  evidence  indicating  from  what  source  respond- 
ent claims  title.  Neither  does  the  answer  dis- 
close any  information  from  which  a  deduction 
can  be  made  as  to  the  source  of  respondent's 
title,  nor  does  the  evidence  received  or  offered 
show  that  respondent  was,  or  ever  had  been, 
in  possession  of  the  land.  Such  being  the  state 
of  the  record,  it  became  necessary  for  the  ap- 
pellant either  to  connect  herself  with  the  gov- 
ernment title  or  with  some  grantor  who  was 
the  common  source  of  title.  Such  necessity 
seems  to  have  been  in  the  mind  of  counsel  for 
appellant  when  he  asked  for  the  stipulation 
referred  to  in  the  statement  of  facts.  The 
stipulation  not  having  been  consented  to,  and 
there  being  a  failure  of  appellant  to  connect 
herself  with  the  original  title,  it  follows,  as  a 
necessary  conclusion,  that  her  title  failed,  and 
the  nonsuit  was  properly  ordered. 

Still  further,  there  was  no  evidence  that  ap- 
pellant or  her  grantors  had  ever  been  in  pos- 
session of  the  disputed  premises,  so  as  to  give 
rise  to  any  presumptions  which  such  possession 
might  give.  Ablard  v.  Fitzgerald,  87  Wis. 
516.  But,  if  this  were  not  so,  there  is  still 
another  reason  why,  under  the  situation  pre- 
sented, the  conclusion  of  the  trial  court  was 
right.  When  evidence  was  offered  to  show 
the  condition  of  things  at  the  time  of  the  exe- 
cution and  delivery  of  the  deed  from  Eraeline 
A.  Taylor  to  Kelly,  Murray,  and  Slauson, 
counsel  referred  to  a  certain  plat  marked  "Plat 
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No.  1,"  and  a  map  "No.  8,"  which  were  ruled 
out.  These  papers,  taken  in  connection  with 
this  deed,  it  is  argued,  would  have  shown  the 
condition  of  the  land  at  the  time  the  deed  was 
executed,  and  were  essential  to  plaintiffs  esse. 
Whether  this  be  so  or  not,  the  failure  to  pre- 
serve them  in  the  bill  of  exceptions  leaves  us 
powerless  to  determine  their  competency. 
When  a  document  is  offered  and  excluded, 'it 
must  be  brought  into  the  record,  in  order  that 
the  court,  on  appeal,  may  determine  its  com- 
petency. Elliott,  App.  Proc.  ^  748.  Map  No. 
8  seems  to  have  been  a  paper  that  was  used  on 
the  hearing  of  this  case  in  this  court  on  the 
former  appeal.  At  the  trial  it  does  not  appear 
to  have  been  marked  or  identified,  nor  is  it 
attached  to  or  referred  to  in  the  bill  of  excep- 
tions on  this  appeal,  any  further  than  has  been 
stated.  This  court  can  take  cognizance  of  pa- 
pers or  documents  which  are  not  a  part  of  the 
judgment  roll  only  when  they  have  been  re- 
served and  properly  identified  in  the  bill  of  ex- 
ceptions. The  deed  from  Emeline  A.  Taylor 
to  Kelly,  Murray,  and  Slauson  purports  to 
convev  a  tract  of  land  being  ^'part  of  block  7 
according  to  the  original  plat  of  the  village. 
now  city,  of  Racine,  made  by  Moses  Vilas, 
surveyor,  and  recorded  in  the  office  of  the  reg- 
ister of  deeds  of  said  Racine  county. "  Respond- 
ent's counsel  objected  to  the  reception  of  this 
deed  unless  the  plat  referred  to  therein  was 
produced.  Appellant's  counsel  refused  to  pro- 
duce the  plat,  because  'it  did  not  show  the 
condition  at  the  ^lime  the  deed  was  made.'* 
The  deed  was  admitted.  A  witness  was  then 
produced,  who  testified  that  Root  river  flowed 
into  Lake  Michigan  at  different  places  at  dif- 
ferent periods.  Counsel  announced  that  the 
purpose  of  this  testimony  was  to  show  where 
Root  river  was  at  the  time  the  deed  was  made. 
Further  testimony  along  this  line  was  objected 
to  because  the  tract  conveyed  by  the  deed  was 
in  block  7,  while  the  land  sought  to  be  recov- 
ered was  not  included  therein,  but  was  ad^- 
cent  to  block  67.  In  the  colloquy  which  en- 
sued between  the  court  and  counsel  it  must  be 
assumed  that,  if  the  plat  referred  to  in  the  deed 
should  govern,  the  deed  conveyed  no  portion 
of  the  disputed  premises.  This  was  the  con- 
clusion of  the  trial  court,  and  upon  which  he 
sustained  the  objection.  With  this  decision  we 
certainly  agree.  The  deed  in  question  pur- 
ported to  cover  only  a  portion  of  block  7.  ac- 
cording to  the  original  plat  made  by  Mos«s> 
Vilas,  surveyor.  "A  deed  containing  a  de- 
scription, and  referring  to  a  map  having:  lines 
drawn  upon  it,  and  marking  natural  bounda- 
ries, and  the  natural  objects  delineated  on  its 
surface,  should  be  considered  as  giving  the  true 
description  of  the  land,  as  much" as  if  the  map 
were  marked  down  in  the  deed."  2  Devlin. 
Deeds,  g§  1020,  1021;  Chapman  v.  Polack,  70 
Cal.  487.  And  see  Masterson  v.  Munro^  in^ 
Cal.  4n;  SchenUy  v.  Pittsburgh,  104  Pa.  472, 
In  this  case,  the  deed  calling  for  a  tract  of  land 
in  block  7,  according  to  a  specific  survey,  can- 
not be  extended  to  cover  land  in  some  other 
block  by  the  evidence  received  or  offered  at 
the  trial.  If  the  deed  in  question  does  not  con- 
vey the  disputed  tract  when  read  with  refer- 
ence to  the  plat,  then  the  grantee  should  seek 
its  reformation.  The  fact,  if  it  be  a  fact,  that 
this  deed  was  offered  and  received  in  evidence 
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CD  the  former  trial,  cuts  do  figure  in  this  case. 
Under  Rev.  Stat,  g  8092,  respondent  was  enti- 
tled to  a  new  trial  upon  compliance  with  its 
terms.  When  the  judgment  was  vacated,  the 
action  stood  for  trial  as  if  it  had  never  been 
tried.  Green  Bay  d  M.  Canal  Co.  v.  Hewitt, 
62  Wis.  316;  Hewitt  v.  Wi^eontin  River  Land 
Co,  81  Wis.  546;  Edwards  v.  Edwards,  22  111. 
121;  Hammond  v.  Carter,  161  111.  621;  Dona-, 
hue  V.  Klaesner,  22  Mich.  252;  Eicheri  v.  Schaf- 
fer,  161  Pa.  519;  Br(ncnsvilU  v.  Catazos,  100  U. 
8.  188,  25  L.  ed.  574. 

The  view  we  have  taken  oT  this  case  renders 
it  unnecessary  to  determine  the  motion  of  re- 
spondent to  strike  out  a  part  of  the  record  sent 
to  this  court.  The  provisions  of  rule  7i  are 
plain,  and  easily  understood,  and  at  this  late 
day  there  is  no  excuse  for  a  violation  of  it. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Anna  BECKER,  Respt., 

v. 

City  of  LA  CROSSE,  Appt. 


(. 


.Wis.. 


A  city  cannot  aeeept  a  fl^rant  ft^m  an- 
other state  to  operate  a  toll  road  be- 
yond its  limits  and  tbe  limits  of  its  own  state,  or 
be  held  liable  for  defects  in  such  road  If  operated 
by  it,  when  it  Is  not  authorized  to  do  so  by  the 
laws  of  its  own  state,  although  the  toll  road  is 
made  to  connect  with  a  city  toll  bridge  that  the 
city  has  constructed  under  lawful  authority. 

'  (May  8, 1886.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  La  Crosse  County 
in  favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  luleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed. 

Statement  by  Bardeen,  J. : 

Chapter  87,  Laws  1889,  authorizes  the  city  of 
La  Crosse  to  construct  a  bridge  across  the 
Mississippi  river  from  some  point  in  the  corpo- 
rate limits  to  some  point  in  the  county  of 
Houston,  in  the  state  of  Minnesota,  opposite 
the  city,  with  all  necessary  approaches  thereto, 
and  to  charge  and  collect  a  reasonable  rate  of 
toll.  By  chapter  825  of  the  Special  Laws  of 
Minnesota  for  the  year  1889,  the  city  of  La 
Crosse  was  authorized  to  construct  and  main- 
tain a  wagon  road  commencing  at  any  point 
on  a  lawful  highway  in  the  said  county  of 
Houston  north  of  the  south  line  of  the  Pine 
Creek  road,  and  extending  thence,  by  the  most 
feasible  route,  to  the  boundary  line  between 
Minnesota  and  Wisconsin,  opposite  the  corpo- 
rate limits  of  tbe  city,  and  to  charge  a  reason- 
able rate  of  toll  for  travelers  thereon.  By  §  5 
of  said  act  it  was  also  provided  that  the  city 
should  be  liable  for  all  damages  sustained  by 
any  person  traveling  upon  said  road  caused  by 
the  improper  construction  of  said  road  or  want 
of  reasonable  diligence  in  keeping  the  same  in 
repair.    The  city  accepted  the  provisions  of 

Note.— The  question  involved  in  the  above  case 
seems  to  be  here  decided  for  the  first  time. 
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the  act,  and  built  a  road,  with  the  necesaary 
bridges,  from  a  point  within  its  corporate  lim- 
its westward  to  a  point  in  Minnesota,  a  distance 
of  about  ^  miles.  The  road  runs  across  the 
Mississippi  river  bottom  lands,  and  is  built  on 
a  grade  from  8  to  16  feet  above  the  adjoining 
land.  At  the  point  where  the  accident  to  plain- 
tiff is  alleged  to  have  occurred,  which  is  about 
85  feet  west  of  the  main  bridge,  the  roadwav 
is  on  a  grade  16  feet  above  the  adjoining  land, 
20  feet  wide  on  Uie  top,  with  a  descending 
slope  of  about  1  foot  perpendicular  to  1|  feet 
horizontal,  and  without  any  rail  or  guard  at 
the  sides.  On  March  28,  1896,  the  plaintiff 
and  her  husband  passed  over  this  road  from 
La  Crescent  to  La  Crosse,  driving  a  single  horse 
and  bu^gy.  Upon  their  return,  the  plaintiff 
was  driving,  seated  on  the  left  side  of  the 
bugfry.  Near  the  place  of  the  accident  they 
met  two  teams  loaded  with  what  is  known 
as  '^Minnesota  fencing."  The  first  team  was 
passed  in  safety,  but,  as  they  met  the  second 
team,  the  horse  shied  at  a  man  wearing  a  fur 
overcoat,  walking  immediately  in  the  rear  of 
the  wagon,  cramped  the  buggy  suddenly,  and 
backed  off  the  embankment.  In  attempting 
to  jump  out,  the  plaintiff  was  caught  in  the 
buggy  in  some  way,  and  was  dragged  down 
the  embankment,  and  injured.  Notice  was 
duly  given  to  the  city,  and  this  action  was  com- 
menceid  in  the  circuit  court  of  La  Crosse  county, 
to  recover  damages  for  the  injury  sustained. 
The  place  of  the  accident  is  admitted  to  have 
been  outside  the  corporate  limits  of  the  city, 
and  within  the  boundaries  of  the  state  of  Min- 
nesota. The  liability  of  the  city  is  based 
upon  the  manner  in  which  the  xoad  was  con- 
structed and  maintained,  there  being  no  railing 
or  barriers  along  the  sides  thereof.  The  jury 
found  a  verdict  for  plaintiff  for  $1,000.  From 
a  judgment  entered  thereon  the  defendant  ap- 
peals. 

Mr.  Martin  Ber^h,  for  appellant: 

This  state  cannot  exercise  any  authority  or 
jurisdiction  over  the  territory  of  the  state  of 
Minnesota,  nor  can  it  authorize  a  municipality 
to  exercise  any  such  authority  or  jurisdiction. 

If  the  officers  of  a  municipality  assume  to 
act  in  excess  of  tbe  authority  conferred  by  the 
legislature,  the  municipality  cannot  be  ren- 
dered liable  for  the  results  of  such  unauthor- 
ized action,  either  in  contract  or  in  tort. 

See  Tiedeman,  Mun.  Corp.  §  888,  p.  676; 
Albany  v.  Cunliff,  2  N.  Y.  165;  Morrison  v. 
Lawrence,  98  Mass.  219;  Cavanagh  v.  Boston, 
189  Mass.  426,  52  Am.  Rep.  716. 

The  language  of  a  statute  imposing  liability 
upon  a  municipality  for  damages  in  an  action 
of  this  nature  will  not  be  extended  by  implica- 
tion. 

Detroit  v.  Putnam,  45  Mich.  268;  Face  v. 
Ionia,  90  Mich.  104;  Bogie  v.  Waupun,  75  Wis. 
1,  6  L.  R.  A.  59. 

The  onlv  act  of  negligence  upon  which  the 
plaintiff  claims  a  right  of  action  is  the  failure 
to  erect  and  maintain  guard-rails  or  barriers 
along  the  side. of  the  roadway. 

Negligence  is  the  proximate  cause  of  an  in- 
jury only  when  the  injury  is  the  natural  and' 
probable  result  of  it,  and,  in  the  light  of  at- 
tendant circumstances,  it  ought  to  have  been 
foreseen  by  a  person  of  ordinary  care. 
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Dfisenrieter  v.  Kraus-Merkel  Malting  Go.  92 
Wis.  164;  Andrews  v.  Chicago,  M,  &  St,  P,  E. 
Co.  96  Wis.  348;  Beall  v.  Athens  Twp.  81  Mich. 
586;  Kingsley  v.  Bloomingdale  Twp.  109  Mich. 
340;  Block  v.  Milwaukee  Street  R.  Co.  89  Wis. 
371,  27  L.  R.  A.  365;  McQowan  v.  Chicago  <fe 
N.  W.  R.  Co.  91  Wis.  147;  Davis  v.  Chicago, 
M.  d  St.  P.  R.  Co.  98  Wis.  470,  38  L.  R  A. 
654;  Hawes  v.  Fox  Lake,  33  Wis.  488;  Milwau- 
kee &  St.  P.  R.  Co.  V.  KeUogg,  94  U.  8.  4e9, 
24  L.  ed.  256;  Ruber  v.  La  Crosse  City  R.  Co. 
92  Wis.  686,  31  L.  R.  A.  588;  SchiUinger  v. 
Verona,  96  Wis.  456. 

If  the  proximate  cause  of  the  accident  to  the 
plaiDtiff,  in  this  case,  was  attributable  to  any- 
thing else  than  the  negligence  of  the  defend- 
ant in  failing  to  erect  barriers  or  guards  along 
the  road  in  question,  the  plaintiff  would  not 
be  entitled  to  recover. 

Beall  V.  Athens  Twp.  81  Mich.  586. 

Messrs.  Hifi^bee  ft  Banket  for  respond- 
ent: 

If  the  horse  of  a  traveler  upon  a  highway 
becomes  momentarily  frightened  and  out  of 
his  control,  and  the  traveler  is  injured  by  rea- 
son of  a  defect,  the  traveler  is  entitled  to  re- 
cover. 

Bein  v.  Fairchild,  87  Wis.  265;  Titus  v. 
NorthJyridge,  97  Mass.  258,  98  Am.  Dec.  91; 
Olson  V.  Chippeioa  Falls,  71  Wis.  558. 

All  voluntary  enterprises,  and  those  from 
which  the  city  derives  profit,  such  as  gas 
works,  docks,  waterworks,  wash  houses  and 
ferries,  are  held  to  be  within  the  corporate 
sphere  of  municipal  enterprise. 

2  Dill.  Mun.  Corp.  8d  ed.  §  964. 

And  for  its  negligence  in  reference  to  the 
conduct  of  such  business  it  is  liable  in  the 
same  manner  as  private  persons  and  corpora- 
tions. 

15  Am.  &  £ng.  Enc.  Law,  §  1141;  Mulcairns 
v.  JanesviUe,  67  Wis.  24;  Wilkins  v.  Rutland, 
61  Vt.  886;  Welsh  v.  Rutland,  56  Vt.  228,  48 
Am.  Rep.  762;  Hill  v.  Boston,  122  Mass.  844. 
28  Am.  Rep.  832;  Murphy  v.  Lowell,  124  Mass. 
564;  The  Giovanni  v.  Philadelphia,  59  Fed. 
Rep.  303;  Outhrie  v.  Philadelphia,  73  Fed. 
Rep.  688;  Western  Sav.  Fund  Soc.  v.  Philadel- 
phia, 31  Pa.  175,  72  Am.  Dec.  780;  Augusta 
V.  Hudson,  88  Ga.  599;  The  F.  G.  Latrobe,  28 
Fed.  Rep.  378;  Philadelphia  v.  Qavagnin,  17 
U.  S.  App.  642,  62  Fed.  Rep.  619,  10  C.  C.  A. 
552;  Sherlock  v.  Ailing,  93  U.  S.  108,  23  L.  ed. 


Bardeen,  J.,  delivered  the  opinion  of  the 
court: 

From  the  statement  of  the  facts  involved  in 
this  litigation,  it  will  be  observed  that  the  acci- 
dent to  the  plaintiff  happened  on  an  embank- 
ment, some  little  distance  west  of  the  west 
end  of  the  bridge  across  the  Mississippi  river, 
outside  of  the  corporate  limits  of  the  city  of 
La  Crosse,  and  beyond  the  limits  of  this  state; 
and  it  is  insisted  that  the  city  of  La  Crosse 
built  and  maintained  the  road  in  question 
without  any  charter  or  legislative  authority 
from  the  legislature  of  this  state.  It  is  not 
claimed  that  the  charter  gives  the  city  any  au- 
thority or  power  in  the  premises.  The  only 
power  granted  by  the  legislature  is  such  as  is 
contained  in  chapter  37,  Laws  1889.  1  Dillon 
on  Municipal  Corporations,  4th  ed.  §  89,  says: 
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"It  is  a  general  and  undisputed  propofiition  of 
law  that  a  municipal  corporation  possess^  and 
can  exercise  the  following  powers,  and  no 
others:  First,  those  granted  in  express  words; 
second,  those  necessarily  or  fairly  implied  in 
or  incident  to  the  powers  expre^ly  granted; 
third,  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation, — not  simply 
convenient,  but  indispensable."  This  dedara- 
tion  of  the  law  meets  with  express  approval  in 
Trester  v.  Sheboygan,  87  Wis.  496.  It  is  also 
a  rule  of  law  as  universal  in  its  application 
that  the  agents,  officers,  or  even  the  city  coun- 
cil of  a  municipal  corporation  cannot  bind  the 
corporation  by  the  assumption  of  powers  be- 
yond those  granted  by  the  sovereign  authoritr. 
except  within  the  limitations  above  stated.  It 
wovild  seem  like  a  truism  to  state  that  the  legi^ 
lature  cannot  grant  authority  to  a  municip:il 
corporation  to  assume  obli^tions  or  to  charge 
itself  with  permanent  duties  to  be  performed 
outside  of  the  state  limits.  Section  1,  art<  9. 
Wis.  Const.,  declares  that  "the  state  shall  have 
concurrent  jurisdiction  on  all  rivers  and  lakes 
bordering  on  this  state,  so  far  as  such  rivers 
or  lakes  shall  form  a  common  boundary  lo 
the  state  and  any  other  state  or  territory  now 
or  hereafter  to  be  formed,  and  bounded  by  the 
same."  The  boundary  line  between  this'state 
and  Minnesota  is  the  main  channel  of  the  Mis- 
sissippi river.  Const,  art.  2,  §  1.  In  the  ex- 
ercise of  its  "concurrent  jurisdiction"  over  the 
Mississippi  river,  this  state  saw  fit,  by  chapter 
37,  before  mentioned,  to  grant  to  the  city  of 
La  Crosse  the  right  to  construct  a  bridge  across 
the  river  to  some  point  in  Minnesota  with  all 
necessary  approaches  thereto.  Admitting  that 
this  authority  was  properly  conferred,  for  the 
purposes  of  this  suit,  the  act  referred  to  did 
not  and  could  not  grant  the  right  to  the  city 
to  build  and  maintain  a  highway  24  milea  long, 
on  the  bottom  lands  of  the  river  in  the  state  of 
Minnesota.  There  is  therefore  nothing  in  the 
chanter  of  the  defendant  city,  or  in  chapter 
87,  giving  it  authority  to  keep  up,  or  making 
it  its  duty  to  maintain,  the  highway  upon 
which  the  plaintiff  was  injured. 

The  question,  then,  recurs:  Had  the  city 
the  authority  or  right  to  accept  the  privQege 
granted  it  by  the  state  of  Minnesota?  We  have 
been  referred  to  no  case,  and  after  careful 
search  we  are  not  able  to  find  one,  in  which 
this  precise  question  has  been  determined. 
Such  a  decision  may  be  in  the  books,  but  the 
industry  of  both  counsel  and  court  has  been 
unavailing  to  find  it.  While  it  may  be  admit- 
ted that  the  maintenance  of  this  bridge  and 
highway  may  be  of  material  advantage  to  the 
cit;^,  and  may  add  largely  to  the  commerce 
of  its  inhabitants,  it  cannot  be  said  to  be  of 
such  paramount  importance  as  to  require  any 
stretch  of  legal  principles  to  sustain  that  ri^ht. 
It  is  true  that  municipal  corporations  are  often 
granted  proprietary  or  private  rights,  which 
thejr  may  exercise  under  the  same  perils  and 
obligations  as  a  private  person ;  but  these  rights 
can  only  come  from  the  source  that  gave  it 
corporate  existence.  By  the  acceptance  and 
exercise  of  these  rights,  the  corporation  assumes^ 
the  same  obligations  and  responsibilities,  and 
the  same  duty  to  so  exercise  them  as  not  ti 
invade  the  rights  of  others,  as  fall  upon  pri- 
vate   persons.     The  distinction    between   the 
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rights  which  the  corporation  possesses  in  its 
governmental  or  public  character,  and  those 
which  fall  to  it  in  its  proprietary  or  private 
character,  originated  in  the  courts,  to  promote 
justice,  and  has  been  frequently  applied  to 
escape  technical  difficulties,  in  order  to  hold 
such  corporation  liable  to  private  actions.  1 
Dill.  Mnn.  Corp.  §  67.  The  general  doctrine 
is  clear  that  such  corporations  cannot  usually 
exercise  their  powers  beyond  their  own  lim- 
its. The  right  to  exercise  extraterritorial  pow- 
ers can  only  arise  by  express  grant  of  author- 
itv,  as  indicated  in  Thompson  v.  J/oran,  44 
Mich.  602,  or  by  necessary  implication  from 
other  powers  granted,  as  is  pointed  out  \uCold- 
water  v.  Tucker,  36  Mich.  474,  24  Am.  Rep. 
601.  And  the  powers  so  exercised  must  be 
directly  within  the  range  of  corporate  pur- 
poses. Considerations  of  local  policy,  no 
doubt,  induced  the  legislature  to  grant  the  city 
of  La  Crosse  the  right  to  build  the  bridee  men- 
tioned. The  movers  in  this  enterprise  evi- 
dently appreciated  the  serious  difficulties  at- 
tending the  erection  and  management  of  ex- 
pensive public  works  situated  partly  in  this 
state,  and  partly  in  Minnesota.  It  was  to  re- 
move, in  some  degree,  these  difSculties,  that 
the  legislation  referred  to  was  obtained  from 
the  state  of  Minnesota.  The  corporation  of  La 
Crosse  exists  only  by  the  grace  of  the  legisla- 
tive grant  of  this  state.  As  before  suggested, 
it  possesses  no  power  and  can  assume  no  obli- 
gations except  such  as  may  come  from  the 
original  source.  To  permit  it  to  accept  rights, 
and  to  assume  duties  beyond  the  power  of  its 
creator  to  enforce  or  to  regulate,  would  be  an 
innovation  we  are  not  prepared  to  sanction. 
From  the  very  necessities  of  the  situation,  it 
would  have  no  power  to  regulate  or  protect  its 
erections  in  a  foreign  jurisdiction.  The  noted 
case  of  Bailey  v.  Neic  York,  8  Hill,  581,  and 
3  Denio,  438,  illustrates  some  of  the  compli- 
cations that  might  arise  in  that  regard.  To 
permit  the  city,  no  matter  how  desirable  it 
mav  be,  to  expend  its  monev,  and  to  obtain 
rights  and  privileges  beyond  its  own  limits 
and  beyond  the  limits  over  which  its  creator 
has  jurisdiction,  would  be  unwise  and  danger- 
ous, to  say  the  least,  and  against  public  policy. 
Its  acts  in  this  regard  being  vltra  vires,  the 
municipality  cannot  be  held  liable  therefor,  or 
for  failure  to  perform  such  acts,  to  the  injury 
of  others.  Tiedeman,  Mun.  Corp.  §838.  And 
see  Trester  v.  Sheboygan,  87  Wis.  496;  Cava- 
nagh  v.  Boston,  139  Mass.  426,  52  Am.  Rep. 
716. 

In  arriving  at  this  conclusion,  we  have  not 
overlooked  the  rule  laid  down  in  the  celebrated 
case  of  Bank  of  Augusta  v.  Earle,  13  Pet.  519, 
10  L.  ed.  274,  to  the  effect  that  a  corporation 
created  by  one  sovereignty  may,  by  comity;  do 
business,  hold  property,  and  sue  in  the  courts 
of  other  sovereignties  of  the  Union,  nor  the 
line  of  decisions^that  hold  that  a  city  may  take 
and  hold  the  title  to  property  outside  of  its 
corporate  limits.  In  the  first  instance,  the  rule 
must  be  confined  to  trading  or  commercial 
corporations  in  contradistinction  to  municipal 
corporations;  and,  in  the  second  line  of  cases 
referred  to.  the  decisions  are  based  upon  the 
rule  that  the  right  to  own  property  is  not  a 
sovereign  right,  and  that  the  title  to  propertjr 
may  vest  in  the  municipality  even  though  it 
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may  not  exercise  the  rights  of  sovereignty 
over  it.  Lester  v.  Jackson,  69  Miss.  887;  Re 
New  York,  99  N.  Y.  569.  And  see  McDonogh 
V.  Murdoch,  15  How.  867,  14  L.  ed.  782.  We 
therefore  hold  that  the  city  of  La  Crosse  was 
without  authority,  under  its  charter  or  the 
law  of  this  state,  to  accept  privileges  or  assume 
duties  and  obligations  to  be  performed  outside 
of  the  limits  and  beyond  the  jurisdiction  of 
this  state,  and,  owing  no  duty  to  the  plain- 
tiff with  reference  to  this  highway,  cannot  b& 
held  liable  in  this  action. 

The  cases  of  The  Giovanni  v.  Philadelphia^ 
59  Fed.  Rep.  308.  and  Guthrie  v.  Philadelphia,. 
78  Fed.  Rep.  688.  cited  to  support  the  plaintiff's 
recovery,  are  quite  unlike  the  case  at  bar.  We 
have  no  quarrel  with  the  proposition  that,  when 
a  municipal  corporation  engages  in  things  not 
municipal  in  their  nature,  it  acts  as  an  indi- 
vidual, and  is  responsible  accordingly.  In 
each  of  these  cases  the  corporation  defendant 
engaged  in  the  performance  of  duties  strictly 
within  its  chartered  powers,  and  the  recovery 
against  it  was  based  entirely  on  that  ground. 

There  is  another  feature  of  this  case  that 
raises  a  most  serious  question,— Should  the 
liability  of  the  city  to  keep  up  this  highway 
be  conceded?  The  road  in  question  was  20 
feet  in  width  on  the  top,  in  perfect  condition, 
and,  so  far  as  the  evidence  shows,  with  ample 
room  for  the  accommodation  of  the  public,  in 
view  of  its  use.  The  only  imperfection  in  the 
highway  is  the  alleged  failure  to  erect  and 
maintain  guards  or  barriers  along  this  embank- 
ment. The  city  is  not  an  insurer  of  travelers 
on  its  streets.  It  is  only  required  to  keep  its 
highways  in  a  reasonably  safe  condition  for 
travel.  Here,  the  way  was  broad  and  ample 
for  the  passage  of  teams,  and  it  may  reasona- 
bly be  claimed,  as  a  matter  of  law,  that  this> 
highway  met  all  the  conditions  required  in 
such  cases.  That  question  however,  we  leave 
for  future  determination. 

Thejudgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  with  directions  to< 
dismiss  the  complaint. 


Mary  O'BRIEN,  Bespt, 
City  of  La  CROSSE,  Appt, 
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An  examination  by  instruments  to  de- 
termine the  condition  of  plaintiff's 
bladder*  in  an  action  for  Injury  thereto,  can- 
not be  ordered  without  abuslngr  the  discretion  of 
the  court,  where  the  purpose  of  it  is  toempty 
the  bladder,  and  the  evidence  of  plalntifiT's  phy- 
slclane  is  that  tbe  examination  would  not  be 
prudent,  and  that  of  defendaot^e  physicians  is 
that  it  would  be  safe  If  tbe  bladder  was  healthy, 

NoTB.— For  the  question  of  compclliDflr  a  physi- 
cal examination  of  the  plaintiff,  see  also  McQuigran 
V.  Delaware,  L.  &  W.  R.  Co.  (N.  Y.)  U  L.  R.  A.  466, 
and  note;  Lyon  v.  Manhattan  R.  Co.  (N.  Y.)  25 
L.  R.  A.  402;  Graves  v.  Battle  Creek  (Mich.)  19  L.  K. 
A.  Ml;  Carrlco  v.  West  Vlr«rinia,  C.  &  P.  R,  Co, 
(W.  Va.)  24  L.  R.  A.  50;  Hall  v.  Manson  (Iowa)  84 
L.  R.  A.  207;  and  Cleveland.  C.  C.  &  St.  L.  R,  Co.  v. 
Huddleston  (Ind.)  96  L.  R.  A.  681. 
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but  wpuld  be  absolutely  dangerous  In  some  con- 
ditions. 

(May  8,  1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  La  Crosse  County 
in  fayor  of  plaintijS  in  an  action  brought  to 
recoyer  damages  for  personal  injuries  alleged 
to  haye  been  caused  by  defendant's  negligence. 
A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Martin  Bersh*  for  appellant: 

Trial  courts  haye  the  right  to  order  an  es- 
amination  of  plaintiff  by  physicians,  in  per- 
sonal injury  cases. 

White  V.  MUwaukee  City  R.  Co.  61  Wis.  536, 
50  Am.  Rep.  154. 

The  power  to  compel  a  physical  examination 
of  the  plaintiff  in  an  action  for  personal  in- 
juries has  been  likened  to  the  power  to  com- 
pel the  opposite  party  to  produce  books  and 
papers. 

WaUh  V.  Sayre,  52  How.  Pr.  884. 

A  majority  of  the  courts  which  haye  ex- 
pressed an  opinion  upon  the  question  are, 
doubtless,  in  favor  of  recognizing  the  existence 
of  such  right  and  power. 

Alabama  O.  8,  R.  Co.  v.  HUl,  90  Ala.  71,  9 
L.  R.  A.  442,  81  Cent.  L.  J.  876,  and  note  879; 
Schroeder  y.  Chicago,  R.  I.  A  P.  R,  Co.  47 
Iowa,  375;  Devanbagfi  y.  Devanbagh,  5  Paige, 
554,  28  Am.  Dec.  443;  Anonymous,  89  Ala. 
291,  7  L.  R.  A.  425;  McQuigan  y.  Delaware, 
L.  <ft  W.  R.  Co.  (N.  Y.)  14  L.  R.  A.  466,  note; 
Baynton'8  Trial,  14  How.  St.  Tr.  684;  Reg.  v. 
Wycherley,  8  Car.  &  P.  262,  note;  Atchison, 
T.  cfc  8.  F.  R.  Co.  y.  Thul,  29  Kan.  473,  44 
Am.  Rep.  665;  10  Am.  &  Eng.  R.  Cas.  791, 
note ;  NeweU  y.  Newell,  9  Paige,  25 ;  Le 
Barron  y.  Le  Barron,  85  Vt.  865;  Anonymous, 
85  Ala.  226;  2  Bishop,  Mar.  &  Div.  g§  590 
etseq.;  1  Thomp.  Trials.  §851;  Hess  y.  Lake 
Shore  &  M.  8.  R.  Co.  7  Pa.  Co.  Ct.  565;  Sibley 
y.  Smith,  46  Ark.  275,  55  Am.  Rep.  584;  St. 
Louis  8.  W.  R.  Co.  y.  Dobbins,  60  Ark.  481; 
Miami  A  M.  Tump.  Co.  y.  Baily,  87  Ohio  St. 
104;  Richmond  d  D.  R.  Co.  y.  Childress,  82 
Ga.  721,  8  L.  R.  A.  808;  Graves  y.  Battle  Creek, 
95  Mich.  266,  19  L.  R.  A.  641;  Langw&rthy  y. 
Green  Twp.  95  Mich.  93;  Hatfield  y.  St.  Paul 
d  D.  R.  Co.  33  Minn.  130,  58  Am.  Rep.  14; 
Loyd  V.  Hannibal  db  St.  J.  R.  Co.  58  Mo.  509; 
Sidekum  y.  Wabash,  St.  L.  d  P.  R.  Co.  93  Mo. 
400. 

In  some  cases  courts  haye  refused  the  ex- 
amination on  the  ground  that  the  application 
therefor  was  not  made  at  the  proper  time,  or 
in  a  proper  manner,  or  because  of  objections 
to  the  physicians  who  were  proposed  for  the 
work,  and  not  because  they  did  not  possess 
such  power,  and  the  right  to  exercise  it  in 
proper  cases. 

St.  Louis  BHdge  Co.  v.  MiUer,  138  III.  465; 
Terre  Haute  d  I.  R.  Co.  y.  Drunker,  128  Ind. 
542;  Missouri  P.  R,  Go.  y.  Johnson,  72  Tex.  95; 
Sioux  City  d  P.  R.  Co.  y.  Finlayson,  16  Neb. 
578,  49  Am.  Rep.  724. 

Messrs.  Hi^rbee  ft  Bnn^ef  for  respond- 
ent: 

The  combined  testimony  of  all  the  experts 
called  in  the  case  is  that  under  such  a  condition 
as  was  found,  the  introduction  of  a  catheter  is 
•dangerous  and  liable  to  produce  cystitis. 
Plaintiff's  attending  physician  regarded  the 
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operation  as  dangerous,  and  advised  that  it 
should  not  be  permitted.  The  medical  author- 
ity upon  this  subject  is  abundant  and  over- 
whelming. 

Eichhorst,  Professor  of  Pathology  and 
Therapeutics,  of  Zurich,  vol.  2,  p.  826. 

In  courts  which  have  been  most  pronounced 
in  favor  of  the  right  of  a  defendant  to  require 
an  examination,  whenever  the  question  as  to 
the  limitations  of  the  examination  have  come 
before  such  court  they  have  universally  denied 
that  the  right  extends  to  the  application  of  any 
tests,  or  to  the  performance  of  any  operation. 

Schroeder  v.  Chicago,  R.  L  d  P.  R.  Co.  47 
Iowa,  875;  ShiTpard  v,  Missouri  P.  R.  Co.^ 
Mo.  629,  55  Am.  Rep.  890;  Strudgeon  ▼.  Sa^ 
Beach,  107  Mich.  496;  Chadron  v.  Oloter,  4:3 
Neb.  782. 

Cassodayf  Ch.  J.,  delivered  the  opinioii 
of  the  court: 

This  is  an  action  for  a  personal  injary  sus- 
tained by  reason  of  a  plank  in  an  alleged  de^ 
fective  sidewalk  suddenly  flying  up  and  strikice 
plaintiff  across  the  abdomen,  and  throwing  b«r~r 
down  and  permanently  injuring  her  bladder, 
or  muscles  connected  with  the  bladder.  Issi:e 
being  joined,  and  trial  had,  the  jury  retuned 
a  verdict  in  favor  of  the  plaintiff  and  i 


her  damages  at  $500.  From  the  judgmeDt 
entered  thereon  the  defendant  brin^  this  ap- 
peal. 

There  is  plenty  of  evidence  to  support  the 
verdict.  The  principal  contention  is  that  i; 
was  error  for  the  court  not  to  compel  tie 
plaintiff  to  submit  to  further  examination  bj 
physicians  on  the  part  of  the  defendant  to  as- 
certain the  exact  nature  of  her  injuries  acd 
how  long  they  had  existed.  When  tbe  Sm 
medical  witness  on  behalf  of  the  plaintiff  wa< 
sworn,  the  defendant  asked  that  before  be 
should  be  examined,  the  defendant's  experts 
should  be  allowed  to  make  a  personal  examina- 
tion of  such  injuries.  It  was  then  agreed, 
without  any  objection  being  made,  tbat  as 
arrangement  would  be  made  for  such  examliu 
tion  after  the  evening  adjournment  of  tbe 
court.  It  appears  that  a  full  and  complete  ex- 
amination was  had  by  the  defendant's  physi- 
ciaos  before  the  opening  of  the  court  tbe 
next  morning,  except  that  the  plaintiff,  under 
the  advice  of  her  physicians,  refused  to  permit 
the  introduction  of  a  catheter  into  her  bladder, 
for  the  reason  that  it  would  endanger  her 
health.  After  the  defense  had  sworn  and  ex 
amined  four  witnesses,  the  defendant  asked  for 
an  order  compelling  the  plaintiff  to  submit  to 
an  examination  by  instruments,  to  determine 
the  condition  of  her  bladder.  A  atatemes; 
having  been  made  as  to  the  examination  whicb 
had  in  fact  been  made,  the  court  stated  that, 
while  the  court  had  power  to  order  an  exami- 
nation, it  had  no  power  to  determine  tbe  ex 
tent  of  such  examination.  No  exception 
was  made  to  such  ruling.  The  defendan:'< 
physicians  testified  to  the  effect  tbat  their  ob- 
ject was  to  withdraw  all  the  urine  from  tbe 
bladder;  that,  in  a  healthy  bladder  it  was  safe 
to  do  so:  that  there  were  conditions  of  tbe 
bladder  where  it  was  absolutely  dangerous  to 
withdraw  all  tbe  urine  therefrom  at  one  time, 
and  by  so  doing  the  walls  of  the  bladder  were 
certain  to  come  together,  and  excite  inff amma- 
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tion;  tbat  a  coming  in  cod  tact  with  the  urine 
in  the  bladder  would  produce  decomposition, 
and  the  decomposition  had  the  effect  of  pro- 
ducing cystitis, — a  cause  that-  was  very  fre- 
quent. The  plaintiff's  physician  testified  to 
the  effect  that  he  objected  to  the  introduction 
•of  a  catheter,  because  he  did  not  consider  it 
prudent;  that  cystitis  (inflammation  of  the 
bladder)  was  liable  to  follow.  After  the  de- 
fendant rested  its  case,  and  the  plaintiff's  re- 
butting testimony  had  been  put  in,  the  defend- 
ant renewed  its  motion  for  an  order  that  the 
plaintiff  be  compelled  to  submit  to  such  fur- 
ther examination,  which  request  was  denied  by 
the  court,  and  the  defendant  excepted;  and  this 
is  the  only  exception  in  the  record  on  that  sub- 
ject. Was  such  refusal  error?  This  court  has 
held  that  "in  an  action  for  personal  injuries,  the 
>courtmay,  in  a  proper  case,  at  the  trial,  direct 
the  plaintiff  to  submit  to  a  personal  examina- 
tion by  physicians  on  behalf  of  the  defendant." 
White  V.  'Milwaukee  City  R,  Co.  61  Wis.  587, 
50  Am.  Bep  154.  It  seems  that  courts  differ 
widely  as  to  the  absolute  right  to  such  personal 
exammation,  in  the  absence  of  statute,  by 
physicians  or  experts  of  the  opposite  party. 
Some  courts  deny  the  right  altogether. 
Some  hold  that  an  absolute  right  to  such  ex- 
amination exists  at  common  law.  Such  differ- 
ences of  opinion  may  be  accounted  for  in  part 
by  the  difference  in  the  circumstances  under 
which  such  examinations  were  requested.  The 
better  opinion,  in  our  judgment,  makes  the 
right,  in  the  absence  of  statute,  to  rest  in  the 
sound  discretion  of  the  trial  court.  Alabama 
O.  S.  R.  Co.  V.  HiU,  90  Ala.  71,  9  L.  R.  A.  442; 
Shepard  v.  Missouri  P.  R.  Co.  85  Mo.  629.  55 
Am.  Rep.  890;  Sidekum  v.  Wabash,  St.  L.  d 
P.  R.  Co.  98  Mo.  400;  Owens  v.  Kansas  City, 
St.  J.  4b  C.  B.  R.Co.  95  Mo.  169;  St.  Louis  S. 
W.  R.  Co.  V.  Dobbins,  60  Ark.  485,  486;  Rich- 
mond <fe  D.  R.  Co.  V.  Childress,  82  Ga.  719,  8 
L.  R.  A.  808;  Craves  v.  Battle  Creek,  95  Mich. 
266,  19  L.  R.  A.  641;  Strudgeon  v.  Sand  Beach, 
107  Mich.  496;  HatHeld  v.  St.  Paul  dbD.  R.  Co. 
33  Minn.  180,  53  Am.  Rep.  14:  Atchison,  T.  <fc 
S.  F.  R.  Co.  V.  Thul,  29  Kan.  466,  44  Am.  Rep. 
659;  Terre  Haute  <fe  /.  R.  Co.  v.  Brunker,  128 
Ind.  542;  Chadron  v.  Glover,  48  Neb.  782. 

In  some  of  these  cases  the  application  was 
refused  because  not  made  in  time  to  avoid  the 
interruption  of  the  ordinary  course  of  the  trial. 
In  the  case  at  bar  there  was  no  abuse  of  discre- 
tion. On  the  contrary,  it  would  have  been  an 
abuse  of  discretion  to  force  the  plaintiff  to  sub- 
mit to  such  an  experiment  with  instruments, 
under  the  circumstances  stated.  There  is  no 
jeversible  error  in  the  record. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Mary  J.  FOSTER,  Respt., 

V. 

FIDELITY  &  CASUALTY  COMPANY  of 
New  York,  Appt. 

( Wis ) 

1  •   Notice  of  an  accident  cangjng  death. 


ffiven  to  an  insuraoce  company  twenty-nloedayB 
after  knowledge  of  the  facts  was  ohtained,  is  not 
**im mediate"  witbio  the  meaninflr  of  the  policy. 
2.  WaiTer  need;  not  'be  ^ 'specially 
Vpleaded  in  order  to  admit  evidence  thereof, 
but  can  be  shown  under  an  allegation  of  per- 
formance. 

8.  Correspondence  aad^  affidavits  are 
BTnot  admissible  to  prove  the  fact  of  accident 
or  cause  of  death,  in  an  action  on  an  "insurance 
policy,  althougb  admissible  to  show  compliance 
with  or  waiver  of  a  condition  as  to  furnishing 
proofs  of  death. 
4.  An  opinion  of  a  physician  that  death 
was  occasioned  by  injarles,  based  on  evi- 
deDoe  before  him,  cannot  be  allowed,  when  the 
action  doe9  not  ebow  the  facts  upon  which  the 
opinion  was  based. 

(May  3,  1896.) 

A'PPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Portage  County  in 
favor  of  plaintiJS  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  an  acci- 
dent insurance  policy.    Reversed. 

Statement  by  Winslow,  J. : 

This  is  an  action  to  recover  upon  an  acci- 
dent insurance  policy  issued  by  the  defendant. 
The  policy  was  in  the  principal  sum  of  $1,600, 
and  was  issued  June  29,  1896,  to  one  Thomas 
F.  Foster,  a  car  repairer  by  occupation,  in 
favor  of  his  mother,  the  plaintiff.  Mary  J. 
Foster,  in  case  of  his  death  resulting  from 
bodily  injuries  sustained  through  external,  vio- 
lent, and  accidental  means.  The  policy  also 
contained  a  provision  for  the  payment  of 
weekly  indemnity  to  the  assured  himself,  re- 
sulting from  injuries  not  producing  death. 
The  clauses  of  the  policy  which  are  material 
upon  this  appeal  are  as  follows:  "Against 
bodily  injuries  sustained  through  external,  vio- 
lent, and  accidental  means,  as  follows:  If  death 
shall  result  within  ninety  days  from  such  in- 
juries, independently  of  all  other  causes,  this 
company  shall  pay  the  principal  sum  of  this 
policy  to  Mrs.  Mary  J.  Foster,  his  mother,  if 
surviving,  or,  in  event  of  her  prior  death,  to 
the  legal  representatives  of  the  assured:  (a)  or, 
if  the  loss  by  actual  separation  at  or  above  the 
wrist  or  ankle  of  both  hands  or  both  feet,  or 
of  one  hand  and  one  foot,  or  the  irrecoverable 
loss  of  the  sight  of  both  eyes  shall  so  result 
within  ninety  days,  the  company  shall  pay  the 
assured  the  principal  sum  before  named,  which 
payment  shall  terminate  the  policy;  (b)  or  if 
the  loss  by  actual  separation  at  or  above  the 
wrist  or  ankle  of  one  hand  or  of  one  foot  shall 
so  result  within  ninety  days,  the  company  shall 
pay  the  assured  one  half  the  principal  sum  be- 
fore named,  which  payment  shall  terminate  the 
policy."  ''This  insurance  does  not  cover  dis- 
appearances, nor  war  risks,  nor  voluntary  ex- 
posure to  unnecessary  danger,  nor  injuries, 
fatal  or  otherwise,  resulting  from  poison  or 
anything  accidentally  or  otherwise  taken,  ad- 
ministered, absorbed,  or  inhaled;  nor  injuries, 
fatal  or  otherwise,  received  while  or  in  conse- 


NOTE.— On  the  question  of  forfeiture  of  insur- 
ance by  failure  to  furnish  proofs  of  loss  imme- 
diately, see  also  Brmentrout  v.  Girard  F.  &  M.  Ins. 
<Co.  (Minn.)  90  L.  B.  A.  340. 

For  failure  to  furnish  within  time  stipulated,  see 
40  L.  R.  A.  68 


Steele  v.  German  Ins.  Co.  (Mich.)  18  L.  R.  A.  8S,  and 
note:  also  Trippe  v.  Provident  Fund  Soc.  (N.  7.)  22 
L.  R.  A.  482;  Cooper  v.  United  States  Mut.  Aoci. 
Aseo.  (N.  T.)  16  L.  R.  A.  138. 


884 


WlBCOKBIK  SOPBBMB  dOUBT. 


May, 


quence  of  having  been  under  the  influence  of, 
or  affected  by,  nor  resulting,  directly  or  indi- 
rectly, from  intoxicants,  anaesthetics,  narcotics, 
sunstroke,  freezing,  vertigo,  sleepwalking,  fits, 
hernia,  or  any  other  disease  or  bodily  Infirm- 
ity." Among  the  conditions  to  which  the  pol- 
icy was  made  subject  were  the  following: 
"(4)  Any  medical  adviser  of  the  company  shall 
be  allowed  to  examine  the  person  or  body  of 
the  assured  in  respect  to  any  alleged  injury  as 
often  as  he  requires.  (5)  Imm^iate  wfitten 
notice  must  be  given  said  company  at  New 
York  city  of  any  accident  and  injury  for  which 
a  claim  is  to  be  made,  with  full  particulars 
thereof,  and  full  name  and  address  of  the  in- 
sured. Affirmative  proof  of  death,  or  loss  of 
limb  or  of  sight,  or  of  duration  of  disability 
must  also  be  furnished  the  said  company  within 
two  months  from  the  time  of  death,  or  of  loss 
of  limb  or  of  sight,  or  of  the  termination  of  dis- 
ability. Legal  proceedings  for  recovery  here- 
under may  not  be  brought  till  three  months 
from  date  of  filing  proof  at  this  company's 
home  office,  nor  brought  at  all  unless  begun 
within  six  months  from  time  of  the  death,  loss 
of  limb  or  sight,  or  the  termination  of  disabil- 
ity. Claims  not  brought  in  accordance  with 
the  provisions  of  this  clause  shall  be  forfeited 
to  the  company."  The  insured  died  on  the  5th 
of  September,  1805,  at  Hurley,  in  this  state, 
being  then  in  the  employ  of  the  Wisconsin 
Central  Railway  Company  as  car  repairer. 
The  complaint  alleged  that  he  died  by  reason 
ot  injuries  received  by  him  by  an  accidental 
fall  from  a  freight  car  at  Hoyts  station,  on  or 
about  August  31,  1805;  and,  further,  that  the 
said  insured  in  his  lifetime,  and  the  plaintiff 
after  his  death,  each  fulfilled  all  the  conditions 
of  the  policy;  and  that  the  plaintiff,  on  the  15th 
of  October,  1805,  and  more  than  three  months 
before  the  commencement  of  this  action,  gave 
the  defendant  notice  in  writing  of  the  said  in- 
jury to  and  death  of  Thomas  F.  Foster.  The 
answer  admitted  that  Foster  died  at  Hurley, 
September  5,  1805,  and  that  the  defendant  re- 
ceived from  the  plaintiff  notice  of  such  death 
on  October  17, 1805,  and  not  before,  and  further 
alleges  that  Foster  died  of  disease  and  infirmi- 
ties, and  not  by  accident,  and  that  no  affirmative 
proof  that  his  death  was  caused  by  accident  has 
ever  been  furnished.  At  the  time  of  the  death  of 
the  insured,  the  plaintiff  lived  at  Stevens  Point, 
Wisconsin,  and  was  nol^  present  when  her  son 
died.  His  death  took  place  at  an  hotel  in  Hur- 
ley, and  apparently  as  a  result  of  a  severe  attack 
of  cholera  morbus.  There  was  no  direct  evidence 
that  the  insured  had  met  with  an  accident,  but 
bruises  were  found  upon  his  back,  and  certain 
testimony  was  given  by  the  physician  who  at- 
tended him  which,  it  was  claimed,  was  suffi- 
cient to  entitle  a  jury  to  find  that  his  death  was 
caused  by  an  accident  or  fall  which  produced 
the  bruises.  A  motion  for  nonsuit  was  made 
at  the  close  of  the  plaintiff's  evidence,  which 
was  denied,  and  a  motion  to  direct  a  verdict 
for  the  defendant  at  the  close  of  the  entire  evi- 
dence was  also  denied.  A  verdict  wasreturned 
for  the  plaintiff  for  the  full  amount  of  the  pol- 
icy, and  a  motion  to  set  the  same  aside  upon 
exceptions,  and  because  contrary  to  the  law 
and  the  evidence,  was  denied  From  judgment 
for  the  plaintiff  upon  the  verdict  the  defendant 
appeals. 
40  L.  R.  A. 


Metari.  Curtis,  Reid*  *  Smith«  for  ap- 
pellant: 

The  giving  of  "immediate  notice"  wu  a 
condition  precedent  to  the  right  of  action. 

BlaheUy  v.  PfuBnix  Ins.  Co.  20  Wis.  206, 91 
Am.  Dec.  888:  Knudson  v.  Hekla  F.  Im.  Ce. 
75  Wis.  108;  Tnman  v.  Western  F,  Ins.  Co.  12 
Wend.  450;  Harriman  v.  Queen  Ins.  Co.  49 
Wis.  71;  Carherry  v.  Qerman  Ins.  Co.  51  We 
605;  Scheiderer  v.  Travelers'  Ins.  Co.  58Wfe 
18,  46  Am.  Rep.  618;  Heilner  v.  China  .V%r. 
Ins.  Co.  45  K  Y.  S.  R.  578,  28  Jones  &  S.  3«2: 
QuinUin  v.  Pro^oidenee  Washington  Ins.  Co.  39 
N.  Y.  S.  R.  820. 

Such  a  construction  should  be  placed  npoa 
the  word  "immediate"  as  not  to  fritter  away 
the  substantial  rights  of  the  parties,  nullify 
contracts,  and  promote  fraud.  The  word  im- 
mediate," in  this  connection,  is  construed  ic 
mean  such  "convenient  time  as  is  reasoDaU? 
requisite  for  doing  the  thing." 

Biehardson  v.  End,  48  Wis.  318;  SUtern  t. 
Breen,  75  Wis.  500;  Kentzlerv.  Americanist 
Aeci.  Asso.  88  Wis.  580;  Barnden  v.  ifi7ifa»- 
kee  Mechanic^  Ins.  Co.  164  Mass.  382. 

It  means  as  soon  as  possible,  with  due  dili 
gence. 

^ote  to  Ostrander,  Fire  Ins.  p.  510;  Bnkff 
V.  Qerman  F.  Ins.  Co.  124  Ind.  4fi0;  Borne  hi. 
Co.  V.  Dams,  08  Pa.  280;  St.  Louis  Ins  Cb.  t. 
Kyle,  11  Mo.  278,  40  Am,  Dec.  74;  Gnffe^T 
New  York  Cent.  Ins.  Co.  100  N.  Y.  417, 58  An. 
Rep.  202. 

Where  the  facts  are  undisputed,  it  is  a  q»& 
tion  of  law  for  the  court,  whether  the  notice 
given  was  "immediate." 

Peele  v.  Provident  Fund  Soc.  147  Ind.  WS 
Picket  V.  Pkenix  Ins.  Co.  110  Ind.  291;  Bail 
way  Pass.  Assur,  Co.  v.  Burweil,  44  Ind.  4fiO: 
MeUen  v.  BamUton  F.  Ins.  O?.  17  N.  Y.  6».S 
St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278, 49  Am 
Dec.  74;  Baker  v.  German  F.  Ins,  Co.  124  Ind 
400;  Insurance  Co.  of  N,  A.  y.  Brim,  111  Ini 
281;  McFarland  v.  United  States  Mut.  Am 
Asso.  124 Mo.  204;  Bennetts.  Lyeoming  Qmsij 
Mut.  Ins.  Co,  67  N.  Y.  274:  SpHngfield  F.  d 
M.  Ins.  Co.  V.  Brawn,  128  Pa.  392. 

An  unexcused  delay  of  any  length  approach- 
ing forty  days  is  not  "immediate,"  and  2S^i 
all  claim. 

Niblack,  Ben.  Soc.  416;  Inman  v.  Western  F. 
Ins.  Co.  12  Wend.  452;  lYask  v.  State  F.  dM 
Ins.  Co.  20  Pa.  198,  72  Am.  Dec.  622;  BaUm 
Pass.  Assur.  Co.  v.  Buneell,  44  Ind.  460:  Mti 
len  V.  Hamilton  F.  Ins.  Co.  17  N.  Y.  6"* 
Quintan  v.  Providence  Washington  Ins.  Co.  cv 
N.  Y.  S.  R.  820,  183  N.  Y.  856;  Weed  v.  JJ^s 
burg-Bremen  F.  Ins.  Co.  188  N.  Y.  894;  Wki> 
hurst  V.  North  Carolina  Mvt.  Ins.  Co.  52  >' 
C.  (7  Jones,  L.)  485.  78  Am.  Dec.  246;  Edwr'^ 
V.  Lycoming  County  Mut.  Ins.  Co.  75  Pa.  $*' 
Inland  Ins.  <fc  Deposit  Go.  v.  Stauffer.  88  Pa- 
402;  LaForce  v.  Williams  City  F.  Ins.  Cb.  *■ 
Mo.  App.  518;  Picket  v.  Pkenix  Ins.  Co.  VJs 
Ind.  201;  Green  Bros.  v.  Northwestern  Lin 
Stock  Ins.  Co.  87  Iowa,  858. 

It  was  error  to  admit  in  evidence,  against  de- 
fendant's special  objections,  the  long  tine?' 
correspondence  between  plaintiff's  attonKji 
and  the  defendant  which  took  place  after 
plaintiff  had  submitted  her  proofs  *^ 
death. 

Where  a  waiver  of  conditions  precedent  to  i 
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rifi^bt  of  action  ia  relied  upon  it  must  be 
pleaded. 

Home  Ins.  Co.  v.  Lindsey,  26  Obio  St.  848; 
Warren  v.  Bean,  6  Wis.  120;  Warder  v.  Bald- 
win, 51  Wis.  450;  Freeland  v.  RiU,  154  Mass. 
257.  12  L.  R.  A.  561;  Baker  v.  Oerman  F,  Ins. 
Co.  124  Ind.  490;  PeopU*s  Bank  v.  ./Etna  Ins. 
Co,  42  U.  a  App.  81,  74  Fed.  Rep.  509,  20  C. 
C.  A.  680;  Colt  v.  Miller,  10  Cush.  49;  Pdmroy 
Y.  Gold,  2  Met.  500;  Palmer  v.  Sawyer,  114 
Mass.  1;  Z)»£A^  ▼.  Adams  County  Mvt.  Ins.  Co, 
58  Pa.  448,  98  Am.  Dec.  807;  GiU  v.  Rice,  18 
Wis.  549. 

Tbe  defendant  must  be  guilty  of  occupying 
inconsistent  positions,  or  of  calling  upon  the 
plaiotiiT  for  something  causing  trouble  and 
material  expense  to  tbe  plaintiff  while  leading 
tbe  plaintiff  to  believe  the  policy  still  valid,  in 
order  to  effect  a  waiver. 

Kidder  v.  Knights  Templars  db  M,  Lije  In- 
demnity Co.  94  Wis.  588;  Knvdson  v.  Hekla  F. 
Ins.  Co.  75  Wis.  198;  Engebretson  v.  Hekla  F. 
Ins.  Co.  58  Wis.  301;  Connell  v.  Milwaukee 
Mut.  F.  Ins.  Co,  18  Wis.  887;  Devens  v. 
Mechanics  d  T.  Ins.  Co,  88  N. Y.  168;  St.  Louis 
Ins.  Co.  v.  Kyle,  11  Mo.  278,  49  Am.  Dec.  74; 
Ermentrout  v.  Girard  F.  &  M.  Ins.  Co.  68 
Minn.  805,  80  L.  R.  A.  846;  Ostrander,  Fire 
Ins  S  229;  May.  Ins.  ?§  507,  508. 

Without  restriction  tbe  admission  of  tbe 
documents  was  error,  even  though  they  might 
have  been  admissible  for  some  particular  pur- 
pose. 

Mead  v.  Hein,  28  Wis.  589;  Bonner  v.  Home 
Ins  Co.  13  Wis.  677;  Hiles  v.  Hanover  F.  Ins. 
Co.  65  Wis.  585.  56  Am.  Rep.  687;  Kalk  v. 
Fielding,  50  Wis.  889. 

An  expert  opinion  can  be  based  only  on  facts 

given  in  evidence,  and  those  facts  must  be 
eflnitely  specified  or  pointed  out  by  the  ques- 
tion calhng  for  the  opinion,  or  by  the  opinion 
given. 

Rogers,  Expert  TestimouY.  2d  ed.  ^  86; 
Maitland  y.  Gilbert  Paper  Co.  (Wis.)  72  N.  W. 
1124;  Bennett  v.  State,  57  Wis.  69.  46  Am. 
Rep.  26;  Kreutiger  y.  Chicago  db  N.  W.  R. 
Co.  73  Wis.  158;  VanDeusen  v.  tfewe&mer,  40 
Mich.  120;  Burns  v.  Barenfield,  84  Ind.  43; 
Louisnlle,  N,  A.  db  C.  R.  Co.  v.  Faltey,  104 
Ind.  409. 

No  "immediate"  notice  of  death  was  given 
to  the  defendant  at  New  York  city,  and  a  ver- 
dict for  defendant  should  have  been  directed 
on  that  ground. 

There  could  be  no  reason  for  the  delay  other 
than  to  allow  the  body  of  the  deceased  to  de- 
compose and  thus  destroy  the  last  means  of 
determining  with  certainty  the  cause  of  the 
death.  No  argument  can  bolster  up  the  claim 
thar  a  period  of  thirty  days  was  "reasonably 
requisite"  to  enable  the  plaintiff  to  do  so  sim- 
ple an  act  as  giving  notice  to  tbe  defendant. 

A  nonsuit  should  have  been  granted  because 
the  plaintiff  gave  no  evidence  as  to  the  manner 
in  which  the  insured  received  the  bruises  alleged 
to  have  caused  his  death,  nor  as  to  any  of  the 
circumstances  thereof,  and  consequently  did 
not  show  that  his  death  wa^  caused  by  such  an 
accident  as  was  covered  by  the  terms  of  the 
policy. 

Sohier  v.  Nonoieh  F.  Ins.  Co.  11  Allen,  886; 
Coburn  y.  Travelers^  Ins.  Co.  145  Mass.  226; 
FVeeman  v.  Travelers^  Ins.  Co,  144  Mass.  572; 
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LaPoint  v.  Cody,  2  Pinney,  515;  Central  Bridge 
Corp. .  V.  Butler,  2  Grav,  130;  Bremmer  v. 
Green  Bay,  S.  P.  db  N.'R.  Co.  61  Wis.  114; 
Bennett  v.  Chicago  ife  N.  W.  R.  Co.  19  Wis.  146. 

Messrs.  Gate*  Sanborn*  Lamoreuxt  & 
Park,  for  respondent: 

When  immediate  notice  is  required  by  tbe 
policy,  how  far  the  notice  given  complies  with 
the  conditions  of  the  policy  is  a  question  for 
the  jury. 

1  Am.  &  Eng.  Enc.  Law,  p.  92,  note  4:  9 
Am.  &  Eng  Enc.  Law.  p.  988;  Knickerbocker 
Ins.  Co.  v.  Gould,  80  111.  888;  Niagara  F.  Ins. 
Co.  Y.  Seammon,  100  111.  644. 

''Immediately"  means  such  convenient  time 
as  was  reasonably  required  for  giving  the  no- 
tice after  discovery  of  death. 

Kentzler  v.  American  Mut.  Acci.  Asso.  88 
Wis.  589. 

The  claim  of  waiver  need  not  be  pleaded  in 
the  complaint. 

Zielke  v.  London  Assur.  Corp.  64  Wis.  442; 
McBride  v.  Republic  F.  Ins.  Co.  80  Wis  562; 
Parker  v.  Amazon  Ins.  Co,  84  Wis.  868;  KiUips 
v.  Putnam  F.  Ins.  Co.  28  Wis.  472.  9  Am. 
Rep.  506;  0^ Conner  y.  Hartford  F.  Ins,  Co,  81 
Wis.  160. 

A  waiver  of  proofs  of  loss  may  be  proved 
under  the  allegation  of  performance. 

Murphy  y.  North  British  db  M.  Ins.  Co,  70 
Mo.  App.  78;  Milwaukee  Mechanics'  Ins.  Co.  v. 
Winfield  (Kan.  App.)  51  Pac.  567. 

The  proofs  of  loss  were  retained  by  the  de- 
fendant, without  objections  as  to  time  or 
sufficiency,  and  afterwards  the  company  en- 
tered into  negotiations  and  solicited  interviews 
with  the  plaintiff  looking  to  an  adjustment  of 
the  policy.  The  jury  might  find  from  such 
conduct  that  the  appellant  waived  all  objec- 
tions to  the  time  the  notice  of  death  proofs  was 
furnished. 

Messmer  v.  Niagara  F,  Ins.  Co.  24  App.  Div. 
241. 

The  evidence  before  the  court  was  sufficient 
to  show  a  waiver  of  proofs  of  death  and  loss. 

Warner  v.  Peoria  Marine  db  F,  Ins.  Co.  14 
Wis.  319;  Parker  y.  Amazon  Ins.  Co.  84  Wis. 
363;  Harriman  v.  Queen  Ins.  Co.  49  Wis.  71; 
McBride  v.  Republic  F.  Ins.  Co.  80  Wis.  562; 
Faust  V.  American  F,  Ins.  Co.  91  Wis.  158,  80 
L.  R.  A.  788;  Dyer  y.  Des  Moines  Ins.  Co.  108 
Iowa,  524.  72  N.  W.  Rep  681:  McCartel  v. 
Pheniz  Ins.  Co.  64  Minn.  193;  Levine  v.  Lan- 
cashire Ins,  Co.  66  Minn.  188;  Alston  v.  Phenix 
Ins.  Co.  100  Ga.  287;  Kiliips  y.  Putnam  F. 
Ins,  Co.  28  Wis.  472,  9  Am.  Rep.  506. 

Winslow,  J. ,  delivered  the  opinion  of  the 
court: 

There  are  several  reasons  why  this  judgment 
must  be  reversed. 

1.  The  policy  providesthat  immediate  written 
notice  must  be  given  to  the  company  of  any 
accident  and  injury  for  which  a  claim  is  to  tie 
made,  with  full  particulars  thereof.  This  was 
a  condition  precedent  to  a  recovery.  The  word 
* 'immediate."  in  this  connection,  means  such 
convenient  time  as  was  reasonably  necessary 
under  the  circumstances  to  do  the  thing  re- 
quired. Kentzler  y.  American  Mut.  Acci.  Asso, 
88  Wi&  596.  Where  the  facts  are  uncertain  or 
disputed,  and  the  inferences  doubtful,  the  ques- 
tion whether  timely  notice  was  given  is  one  for 
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the  jury  under  proper  iDstructioDS;  but.  where 
the  facts  are  not  in  dispute,  and  the  inferences 
are  certain,  it  is  a  question  of  law  for  tbe  court. 
Kimball  v.  Howard  F.  Ins.  Co.  8  Gray,  83;  Baker 
V.  German  F.  Ins.  Co.  124  Ind.  490;  MeUen  v. 
Hamilton  F.  Ins.  Co.  17  N.  Y.  609.  Here  the 
facts  as  to  tbe  diligence  used  in  giving  the  notice 
are  not  in  dispute.  The  accident  is  claimed  to 
have  taken  place  somewhere  from  tbe  Ist  to  the 
5th  of  September.  The  death  of  tbe  insured 
occurred  September  5.  The  plaintiff  went  to 
Hurley  to  ascertain  the  cause  of  her  son's  death, 
September  14,  and  remained  until  the  17th.  She 
herself  testilles  that  while  there  she  became  satis- 
fied as  to  tbe  caiise  of  his  death.  We  have  dis- 
covered nothing  tending  to  show  that  she  ever 
obtained  any  further  information.  She  took  no 
further  steps  until  October  2,  when  sheemployed 
attorneys,  and  on  October  12  one  of  her  attorneys 
went  to  Hurley,  and  procured  affidavits  of  the 
attending  physician  and  tbe  undertaker  at  Hur- 
ley, and  relumed  to  Stevens  Point  October  14. 
On  October  16,  a  notice,  stating  that  the  death 
resulted  from  an  accident,  describing  it  as  a  fall 
from  a  box  car  on  or  about  August  31,  1805,  at 
Hoyt's  station,  and  an  afiidavit  showing  burial 
of  the  body  by  an  undertaker  at  Stevens  Point, 
were  mailed  to  the  defendant  at  New  York  city, 
and  received  not  earlier  than  October  17.  Thus 
the  proof  is  that  tbe  beneficiary  knew  the  facts 
which  satisfied  her  that  her  son's  death  was 
accidental  as  early  as  September  17,  and  gave 
no  notice  of  the  accident  to  the  company  until 
the  following  16th  day  of  October,  an  interval 
of  twenty-nine  days.  A  notice  given  after  the 
lapse  of  such  a  length  of  time  with  knowledge 
of  the  facts  cannot  be  held  "immediate"  notice. 
The  decisions  to  this  effect  are  numerous,  and 
well-nigh  unanimous.  Niblack,  Ben.  Soc. 
^  416.  It  was  argued  that  the  requirement  of 
notice  applied  only  to  accidents  or  injuries  not 
resulting  in  death,  but  we  think  the  plain 
words  of  the  policy  cannot  be  so  construed. 
The  provision  is  that  immediate  notice  must 
be  given  of  "any  accident  or  injury  for  which 
a  claim  is  to  be  made.''  An  accident  resulting 
in  death  is  certainly  as  much  one  for  which 
a  claim  is  to  be  made  as  one  resulting  simply 
in  disablement,  and  the  necessity  of  a  notice 
is  certainly  fully  as  great,  if  not  greater.  Un- 
der the  proofs  before  us  we  hold,  as  matter  of 
law,  that  the  notice  given  was  not  an  immedi- 
ate notice. 

2.  In  addition  to  the  notice,  the  policy  in 
suit  requires  aflJrmative  proof  of  death  to  be 
furnished  to  the  company  within  two  months 
from  the  time  of  death.  After  the  notice  and 
afiidavit  of  the  Stevens  Point  undertaker,  be- 
fore mentioned,  were  mailed  to  the  company, 
October  16,  some  correspondence  took  place 
between  the  plaintiff's  attorneys  and  tbe  com- 
pany or  its  claim  agents  relative  to  the  claim 
of  tbe  plaintiff.  On  December  18,  1895.  the 
plaintiff's  attorneys  wrote  that  they  had  ad- 
ditional proofs  that  Foster's  death  was  acci- 
dental, and  offered  to  furnish  them.  To  this 
the  defendant's  assistant  examiner  of  claims 
replied  that,  **we  would  be  pleased  to  receive 
any  statements  you  may  have  bearing  on  the 
matter,"  whereupon  the  plaintiff's  attorneys 
mailed  to  tbe  examiner  two  affidavits. — one 
by  the  undertaker  at  Hurley,  describing  the 
bruises  on  the  body  of  the  deceased,  and  one 
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by  tbe  attending  physiciaD,  stating  his  tmi 
ment  of  the  case ;  also  stating  his  belid 
from  information  received  by  him,  and  al»> 
in  answer  to  a  hypothetical  qoestioD.  ib: 
the  death  of  the  deceased  was  due  remote  t 
to  injuries  received  by  tbe  deceased.  Tbe^ 
affidavits  appear  to  have  been  received  ; 
New  York  about  December  20,  and  Vi 
have  been  retained  by  tbe  company.  Ji> 
uary  8,  1895,  tbe  examiner  wrote,  in  effeci. 
denying  liability,  because  the  death  was  dc( 
the  result  of  accident,  and  calling  attentkA 
to  the  plaintiff's  failure  to  make  her  clain 
in  accordance  with  condition  5  of  the  polkr 
There  was  also  some  subsequent  correspcod 
ence,  and  the  entire  correspoDdence  and  tbe 
affidavits  were  offered  and  received  in  evidence 
geoerally  against  general  objections  of  Inooc 
petency  and  immateriality  as  well  as  tb« 
specific  objection  that  no  foundation  \lA 
been  laid  in  tbe  pleadings  for  such  evident 
This  evidence,  if  admissible  at  all,  was  adnii!^ 
sible  onlv  to  show  that  sufficient  proofs  if 
death  had  been  furnished,  and  that  the  reqaip 
ment  that  such  proofs  be  furnished  within  u* 
months  after  tbe  death  had  been  waived  br  tj^ 
acts  of  the  company.  It  is  said  by  appdUc 
that  no  waiver  could  be  shown,  because  itw 
not  pleaded,  and  that,  if  waiver  was  re'.k-. 
upon,  it  must  be  speciallv  pleaded,  and  ca: 
not  be  shown  under  an  allegation  of  perfonc 
ance  of  conditions.  This  contention  seems  ':> 
be  adversely  ruled  against  by  the  decisioo  ir 
tbe  case  of  Zielke  v.  London  Assur.  Corp,  H 
Wis.  442,  and  must  be  overruled  upon  the  ac 
tbority  of  that  case.  But,  as  before  stated,  h 
could  only  be  received  to  show  the  fact  1: 
waiver,  and  that  tbe  conditions  of  the  policy 
as  to  furnishing  proof  had  been  thus  sub^ua^ 
tially  complied  with,  and  we  regard  it  as  sufi 
cient  for  that  purpose;  but  it  was  not  adzm^ 
sible  as  substantive  proof  of  any  fact  as  to  tlh 
accident,  or  tbe  cause  of  the  death.  Bii^  r 
Hanover  F,  Ins.  Co.  65  Wis.  585,  56  Am.  Re^ 
637.  It  was,  however,  introduced,  and  re- 
ceived generally  in  the  case,  and  was  used  &s  J 
read  to  the  jury  as  proof  tendiuj^  to  show  itu: 
the  death  was  the  result  of  accident.  Both  iLe 
letters  and  the  affidavits  contained  many  sUl^ 
ments  of  fact  and  opinions  bearing  on  ttf 
cause  of  death  which  were  well  calculated  (•> 
be  regarded  by  the  jur^  as  substantive  proof 
upon  the  question,  and  it  was  error  to  recent 
it  and  allow  it  to  be  used  for  this  purpose. 

8.  Dr.  Turner,  the  physician  who  treated  tbe 
deceased,  was  asked  the  following  questioc 
upon  his  direct  examination:  "State  ncv 
whether,  in  your  judgment,  his  death  was  oc- 
casioned by  those  injuries,  from  all  the  eri 
dence  you  had  before  you  there  at  that  time' 
An  objection  to  the  question  was  ovemikd. 
and  be  answered  tbe  question  affirmati^etT. 
This  was  error,  because  the  question  does  bo: 
show  the  facts  upon  which  his  opinion  wss 
based.  It  may  be  that  it  was  based  lirgeh 
upon  hearsay.  Indeed,  his  further  examiDS 
tion  tended  to  show  that  such  was  the  fact 
Such  an  opinion  should  be  baaed  either  on  Lis 
examination  of  the  case  or  upon  a  proper 
hypothetical  question,  and  not  upon  a  question 
which  allows  the  witness  to  base  his  answer 
upon  his  own  idea  of  what  is  evidence  asi 
what  is  not  evidence. 
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4.  We  cannot  refr^n  from  saying  that,  in 
our  judgment,  the  evidence  was  entirely  insuf- 
ficient to  sustain  the  verdict  that  the  death  of 
Foster  was  the  result  of  accident,  independ- 
ently of  all  other  causes.  It  would  not  be  use- 
ful to  attempt  to  review  all  of  the  evidence, 
which  was  very  voluminous.  It  is  sufficient 
to  say  that  there  was  no  direct  proof  of  any 
accident.  The  body  of  Foster  had  some  bruises 
of  recent  origin,  and  one  or  two  small  abrasions 
upon  the  back,  at  the  crest  of  the  pelvis,  and 
along  the  spine,  but  how  or  when  they  were 
inflicted  does  not  appear.  The  evidence  was 
very  strong  tending  to  show  that  his  death 
was  the  result  of  a  sudden  and  severe  attack 
of  cholera  morbus  or  dysentery.  The  medical 
expert  evidence  which  it  is  claimed  justifies  a 
conclusion  that  his  difficulty  resulted  from  the 
injuries  which  produced  the  bruises  was  very 
unsatisfactory  in  its  character  and  inconclu- 
sive. Certainly  it  comes  short  of  proving  that 
any  accident,  independent  of  all  other  causes, 
produced  his  death. 

Judgment  reversed,  and  action  remanded  for 
a  new  trial. 
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1.  A  sale  of  land  to  a  eorporation  by 
one  of  its  promoterSt  who  purchased  the 
land  before  aDythinflr  was  done  toward  the  for' 
matloo  of  the  corporatioD,  for  less  than  the 
amount  for  which  he  transferred  It  to  such  cor- 
poration, will  not  be  held  fraudulent  as  to  the 
corporation  or  any  subscriber.  In  the  absence  of 
any  false  statement  or  misrepresentation,  be- 
cause he  personally  paid  a  commission  to  cer- 
tain iofluential  persons  to  induce  them  to  sub- 
scribe for  the  capital  stock,  nor  because  he 
personally  paid  money  to  his  grrantor  after  the  lat- 
ter's  subscription  to  the  capital  stock  to  remove 
his  dissatisfaction  at  having  sold  the  land  so 
cheaply,— especially  where  his  contract  of  pur- 
chase precluded  him  from  transferring  the  land 
without  the  approval  of  such  grantor. 

2»  A  statement  In,  the  prospectus  of  a 
corporation  prepared  by  a  promoter  of  the  cor- 
poration who  organized  it,  with  the  intention  of 
transferring  to  it  certain  real  estate  previously 
purchased  by  him,  as  follows:  ^'Cost  of  ground 
$40,000,'^— is  not  a  representation  that  the  land 
actually  cost  the  promoter  such  amount,  but 
that  it  is  to  be  estimated  at  that  amount  in  the 
transfer  to  the  corporation. 

8.  A  promoter  of  a  eorporation  who 
transfers  to  it  certain  land  purchased 
by  him  before  anything  was  done  toward  the 
formation  of  the  corporation  cannot  be  held 
liable  to  the  corporation  for  an  amount  received 
from  It  in  excess  of  the  amount  actually  paid  by 
him.  in  the  absence  of  a  misrepresentation  or 
false  statement  by  him,  although  he  did  not 
disclose  the  amount  paid  by  him  to  any  sub- 
scriber, where  all  the  subscribers  had  the  oppor- 
tunity to  ascertain  the  condition  and  value  of 


the  land,  and  knew  the  price  charged  the  corpo- 
ration. 
4.  The  provision  of  the  Wisconsin  su- 
preme court  rule  9t  that  in  cases  depend- 
ing on  the  evidence  the  brief  of  appellant  must 
contain  a  concise  statement  of  the  leading  facts 
or  ooncluslons  which  the  evidence  establishes  or 
tends  to  prove,  does  not  mean  a  recital  or  re  - 
statement  of  the  evidence,  but  merely  that  such 
facts  or  conclusions  should  be  stated  with  a  ref- 
erence to  the  names  of  the  witnesses  and  the 
places  In  the  printed  cases  where  the  evidence 
which  establishes  or  tends  to  prove  such  facts  or 
ooncluslons  may  be  found. 

(April  12, 1888.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Milwaukee  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  profits  which  defendants  were  al- 
leged to  have  made  as  promoters  of  the  plaintiff 
company  out  of  transactions  in  regard  to  its 
organization.     Affirmed. 

Statement  by  Cassoday*  Ch.  J.: 
This  action  was  commenced  February  29, 
1896,  to  recover  from  the  defendants,  Dexter 
and  Godfrey,  |18,187.50,  with  interest  thereon 
from  February  24, 1893,  and  have  the  same  de- 
clared to  be  a  Hen  upon  their  shares  of  stock 
in  the  plaintiff  company,  and  that  the  same  be 
sold  to  satisfy  the  amount  so  found  due  to  the 
plaintiff  from  them,  or,  on  default,  their  stock, 
or  so  much  thereof  as  may  be  necessary  to  sat- 
isfy such  decree,  be  canceled,  and  that  the 
plaintiff  have  judgment  against  them  for  any 
deficiency.  The  defendants  separately  an- 
swered, by  way  of  admissions,  denials,  and 
counter  allegations.  The  cause  having  been 
tried  by  the  court,  the  facts  found  or  proved 
and  admitted  are  to  the  effect:  That  April  15, 
1892,  Lindsay  Bros,  had  possession  of  the  land 
in  question,  under  a  land  contract  from  the 
Milwaukee  Land  Company.  That  on  that  day 
the  defendant  Dexter  applied  to  Lindsay  Bros, 
for  the  purchase  of  the  land.  That  thev  at 
first  asked  |80,000  for  the  land,  but  finally 
agreed  orally  to  take  $22,500,  on  the  conditions 
stated  in  a  written  contract  to  be  drawn  there- 
for. That  the  defendant  Dexter  then  paid 
Lindsay  Bros.  $1,000  as  a  part  of  such  pur- 
chase price.  That  April  17, 1892,  he  paid  them 
thereon  the  further  sum  of  $5,000.  That  A  pril 
20. 1892,  such  land  contract  from  Lindsay  Br.os. 
was  drawn  up  and  executed  by  them  to  the 
defendant  Dexter,  and  the  same  is  to  the  effect 
that  Lindsay  Bros.,  for  and  in  consideration  of 
$22,500  to  be  paid  by  the  defendant  Dexter  as 
thereinafter  specified,  and  the  keeping  of  other 
promises,  agreements,  and  stipulations  by  him 
therein  made  and  contained,  thereby  agreed  to 
convey  a  good  title  to  the  defendant  Dexter, 
by  warranty  deed  or  deeds,  to  the  real  estate 
therein  described,  and  further  agreed  to  pro- 
cure the  construction  of  a  suitable  switch  for 
the  line  of  the  Chicago,  Milwaukee,  &  St.  Paul 
Railway  Company  on  the  right  of  way  belong- 
ing to  the  company,  so  that  the  center  of  the 
track  would  be  6  feet  east  of  the  east  line  of 


Note.— For  duties  and  liabilities  of  promoters  to  i  As  to  relations  and  rights  of  syndicate  members, 
the  corporation,  and  its  members,  see  note  to  Yale  see  note  to  Baltimore  Trust  &  G.  Co.  v.  Hambleton 
Gas  Stove  Co.  v.  Wilcox  (Conn.)  25  L.  R.  A.  90.  1  (Md.)  ante,  HiQ. 
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the  land  described,  and  suitable  for  receiviag 
and  shipping  merchandise  from  the  building  or 
buildings  to  be  erected  on  said  land.  That  in 
consideration  of  such  agreements  the  defendant 
Dexter  did  therein  covenant  and  agree  to  pur- 
chase and  pay  for  the  land  descri&d  $22,500, 
as  follows,  to  wit:  The  $6,000  at  the  time  of 
the  execution  and  delivery  of  such  agreement, 
and  which  had  in  fact  already  been  paid,  as 
mentiooed,  and  $16,500  in  six  equal  instal 
ments  of  $2,750  each,  payable  on  or  before 
December  1st  in  each  of  the  years  1892  to  1897, 
inclusive,  with  inierest  at  6  per  cent  per  an- 
num, payable  annually,  on  the  deferred  pay- 
ments. That  the  defendant  Dexter  did  therem 
further  covenant  and  agree  that  he  would,  on 
or  before  December  10,  1893,  improve  Jhe 
premises  by  erecting  thereon  substantial  and 
new  building,  machinery,  and  outfits,  and  use 
the  same  until  April  20,  1899,  in  conducting  a 
cold-storage  business;  that  all  such  improve- 
ments should  remain  on  the  premises,  and  not 
be  removed  therefrom  or  destroyed  until  the 
final  payment  for  the  premises,  and  that  he 
would  promptly  pay  as  so  agreed,  and  would 
regularly  pay  all  taxes  and  assessments,  gen- 
eral or  special,  lawfully  imposed  upon  the  prem- 
ises prior  to  the  return  thereof;  that  in  case  the 
defendant  Dexter  should  fail  to  make  the  pay- 
ments aforesaid,  or  any  of  them,  punctually, 
or  should  fail  to  perform  all  of  his  agreements 
and  stipulations  aforesaid,  strictly  and  literally 
(times  of  payment  and  performance  being  of 
the  essence  of  the  contract),  then  Lindsay  Bros, 
were  to  have  the  right  to  declare  the  contract 
null  and  void,  and  all  the  rights  and  interests 
thereby  created  or  then  existing  in  favor  of  de- 
fendant Dexter  should  thereupon  utterly  cease 
and  determine,  and  the  premises,  and  the  right 
to  the  possession  thereof,  should  revert  to  and 
revest  in  Lindsay  Bros,  as  absolutely,  fully,  and 
perfectly  as  if  such  contract  had  never  been 
made.  That  the  defendant  Dexter  did  thereby 
covenant  and  agree  that  he  would  make  no  trans- 
fer of  the  contract,  nor  of  his  rights  or  interests 
in  the  premises,  without  the  approval  of  Lindsay 
Bros.  That  it  was  thereby  further  mutually 
covenanted  and  agreed  that  the  covenants  and 
agreements  therein  specified  should  be  binding 
upon  the  successors,  heirs,  legal  representatives, 
and  assigns  of  the  respective  parties.  That 
April  20,  1892.  the  defendant  Dexter  entered 
into  the  possession  of  the  real  estate,  and  the 
several  tenants  occupying  buildings  on  the 
premises  thereafter  attorned  and  paid  rent 
therefor  to  him.  That  the  defendant  Dexter 
was  then,  and  had  been  for  a  long  time  prior 
thereto,  engaged  in  the  business  of  cold-storage 
warehousing  at  Whitewater,  and  the  same  had 
been  very  profitable.  That  he  was  also  the  in- 
ventor of  certain  devices  used  in  such  business, 
and  the  owner  of  letters  patent  on  the  same, 
and  had  for  a  long  time  theretofore  been  en- 
gaged in  thebusinessof  erecting  and  construct- 
ing cold  storage  warehouses,  upon  contract,  for 
others.  That  such  real  estate  was  not  pur- 
chased by  the  defendant  Dexter  for  or  on  be- 
half of  the  plaintiff  corporation,  nor  with  the 
intention  of  turning  the  same  over  to,  or  dis- 
posing of  the  same  in  any  manner  to,  the  plain- 
tiff or  any  corporation.  That  he  first  conceived 
the  idea  of  forming  a  corporation  for  the  pur- 
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chase  of  the  land  in  question  from  himself,  k^ 
the  carrying  on  upon  the  land  the  business  of 
cold-storage  warehousing.  May  5,  1892.  and 
that  prior  to  that  date  neiuier  of  the  defendsLU 
did  anything  looking  towards  the  formaiioo  c( 
the  plaintiff  corporation,  or  any  other  corpon- 
tion,  and  did  not  consult  any  person  reiative  i. 
the  formation  of  the  corporation,  or  ask  any  per 
son  to  become  in  any  way  interested  tberda. 
That  the  defendant  Dexter  so  purchased  ±e 
land  from  Lindsay  Bros,  for  the  purpose  i 
building  and  operating  thereon  a  cold  storspc 
warehouse  himself,  but  after  failing  to  disp^Ds 
of  some  other  property  owned  by  him.  froc 
which  he  hoped  and  expected  to  secure  fuiiis 
necessary  for  that  purpose,  he.  on  May  5. 188; 
proposed  to  the  defendant  Godfrey,  who  c^: 
ried  on  a  large  commission  business  in  Milwai 
kee,  and  whose  patronage  of  such  cold  stonze 
warehouse  would  add  much  to  the  probibie 
success  of  the  enterprise,  that  a  corporation  br 
formed,  with  a  capital  stock  of  $100. 0<»,  d 
take  from  the  defendant  Dexter  the  laod,  £ 
and  for  the  sum  of  $40,000,  and  build  and  o> 
erate  a  cold-storage  warehouse  thereon:  tb: 
he  (the  defendant  Dexter)  would  subscribe  fcr 
$60,000  of  such  capita]  stock;  that  in  case  Ik 
(the  defendant  Godfrey)  would  give  his  o^i 
subscription,  or  procure  the  subscription  •' 
other  commission  men,  together  with  hisoirr 
to  the  remaining  $40,000  in  capital  stock,  b^ 
(the  defendant  Dexter)  would  pay  him  (Gc-> 
frey)  for  such  services  in  obtaining  such  5q> 
scriptions,  and  also  (to  induce  the  defendir: 
Godfrey  to  become  such  stockholder,  and  tits 
secure  his  valuable  patronage  for  such  vai^ 
house  business)  the  sum  of  $4,000.  Th&t  -^ 
part  of  the  $4,000  was  added  to  the  purdux 
price  which  the  projected  corporation  was 
pay  for  the  land,  but  was  to  be  paid  by  tbe 
defendant  Dexter,  out  of  his  own  moner.  v 
the  defendant  Godfrey,  for  the  considerati  •£ 
aforesaid.  That  the  purpose  thereof  was  to  ri 
the  projected  business  in  the  manner  afore^u: 
That  after  May  5,  1892.  the  defendant  Dexv 
also  solicited  E.  J.  Lindsay,  of  the  firm  •: 
Lindsay  Bros.,  to  subscribe  for  and  take  six^ 
in  the  plaintiff  corporation  for  the  porpoa^  i-f 
purchasing  the  land  at  $40,000.  That  a^ 
Lindsay  subscribed  for  and  agreed  to  take  '^^ 
shares  of  the  stock,  and  pay  therefor  I^.-m 
That  some  time  after  such  subscriptioo  4^ 
Lindsay  claimed  that,  under  the  circumstsou* 
of  the  recent  sale  of  the  land  by  Lindsav  Br> 
to  the  defendant  Dexter  at  such  reduced  prici 
he  thought  it  was  unfair  to  charge  him  for  b> 
interest  at  so  high  a  price.  That  ihereu:*: 
the  defendant  Dexter  thought  he  would  nui- 
it  right,  and  afterwards  gave  him  his  check  f>' 
$550;  that  is  to  say.  to  charge  him  for  his  t 
terest  at  the  rate  of  $30,000  for  the  land,— tl-' 
price  first  exacted  by  Lindsay  for  the  lai- 
That  both  the  defendant  Godfrey  and  Liodsi: 
subscribed  fcr  stock  in  the  plaintiff  corporaricc 
prior  to  June  4, 1892.  That  articles  of  incf'- 
poralion  of  the  plaintiff  were  executed  May  '■ 
1892,  and  filed  and  recorded,  as  required  bj  U« 
May  9,  1892.  That  at  the  time  the  first  mr 
ing  of  the  corporation  was  held  f or  the  parpf* 
of  organization  (June  4, 1S92\  and  prior  to  &e^ 
at  that  time,  the  following  persons  bad  sot- 
scribed  to  the  stock  of  the  corporatioo, »- 


1898. 


MiLWAUKBB  Cold  Storage  Co.  v.  Dbxteb 


agreed  to  take  and  pay  for  the  number  of  shares 
set  opposite  their  names,  as  follows: 

A.  T.  Dexter 500  shares $50,000 

E.R.  Godfrey 100  *•  16,000 

E.R.  Godfrey,  Jr. 40  "  4,000 

W.H.Stevens 20  "  2,000 

I.P.Tlchenor 20  "  2,000 

N.Ii.Kneeland 20  **  2.000 

O.CRogrers 2U  "  2,000 

E.K.Dexter 60  " 5,000 

£. J.Lindsay 60  **  5,000 


MakiDfiT  an  affffreerate  of  880      ''   am't?  to  $88,000 
— That  up  to  that  time  no  other  person  had 
subscribed  for  such  stock.    That  between  May 
7,  and  May  9,  1892,  a  prospectus  of  such  pro- 
posed corporation  was  prepared  by  the  defend- 
ant Dexter,  to  be  presented  to,  and  which  was 
in  fact  presented  to,  each  of  the  persons  so  sub- 
scribing for  such  stock,  before  making  such 
subscription.      Thai  such  prospectus  stated, 
amone  other  things,  that  the  proposition  was  for 
the  Milwaukee  Cold-Storage  Company  to  have 
capital  stock  to  the  amount  of  $100,000;  that 
the  value  of  the  capital  stock  to  be  so  issued 
would  be  $55,000;  that  a  mortgage  bond  would 
be  eiven  for  $45,000;    that  the  cost  of  the 
ground  would  be  $40,000;   that  the  cost  of 
building  and  fittings  would  be  $60,000.     That 
each  one  of  the  persons  so  subscribing  knew 
that  the  land  in  question  belonged  to  the  de- 
fendant Dexter;  that  Dexter  was  not  purchas- 
ing, and  had  not  purchased,  the  land  for  the 
projected  corporation.     That  each  one  of  the 
foregoing  persons  signed  ihe  subscription  to 
the  stock  with  the  understanding  that,  as  to 
•him,  such  property  should  be  purchased  by  the 
plaintiff  corporation  from  the  defendant  Dex- 
ter for  $40,000,  but  without  knowledge  of,  and 
without  inquiry  as  to,  what  the  property  cost 
the  defendant  Dexter,  except  that  the  defend- 
ant Dexter  and  said  Lindsay  had  such  knowl- 
edge, and  the  defendant  Godfrey  and  said  Lind- 
say each  bad  knowledge,  of  the  payments  to  be 
made  to  him  as  aforesaid.     That  said  Godfrey 
had  reason  to  believe,  and  did  believe,  that  the 
defendant  Dexter  was  selling  the  land  to  the  cor- 
poration for  more  than  it  cost  him,  though  he 
did  not  know,  and  never  inquired,  what  Dexter 
had  paid,  or  agreed  to  pay,  for  the  land,  nor 
what  profit  he  was  making,  and  Dexter  never 
told  him.    That  at  the  first  meeting,  for  the 
purpose  of  organizing  the  plaintiff  corporation 
by  the  election  of  officers  and  the  acceptance 
of  .<?tock  subscriptions,  June  4, 1892,  there  were 
present  the  subscribers  for  stock  mentioned, 
and  it  was  then  and  there  voted  that  the  plain- 
tifi"  purchase  the  land  in  question  for  $40,000. 
That  the  defendants  Godfrey  and  Dexter,  and 
also  said  Lindsay,  with  the  other  subscribers, 
attended  at  such  meeting.     That  each  of  such 
nine  subscribers  subscribed  with  the  under- 
standing and  agreement  that  the  land  in  ques- 
tion should  be  bought  by  the  plaintiff  from  the 
defendant  Dexter  for  $40,000.     That  neither 
the  defendants  Godfrey  nor  Dexter  nor  said 
^  Lindsay  in  any  way  acted  for  the  plaintiff,  or 
its  subscribers,  as  agent  to  negotiate  or  make 
the  purchase  of  said  land  for  it  or  them,  except 
by  joining  in  the  vote  aforesaid.    That  such 
purchase  by  the  plaintiff  of  the  land  in  ques- 
tion from  the  defendant  Dexter  was  authorized 
by  a  resolution  passed  by  its  board  of  directors. 
That  at  the  time  of  the  passage  of  such  resolu- 
tion, and  sale  of  the  land,  the  defendants,  Dex- 
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ter  and  Godfrey,  and  said  Lindsay,  were  acting 
directors,  and  then  constituted  a  majority  of 
such  board.  That  the  defendant  Dexter  was 
then  acting  as  president  thereof,  and  the  de- 
fendant Godfrey  as  the  treasurer  thereof.  That 
the  defendant  Dexter  did  not  at  any  time  dis- 
close to  the  other  subscribers  what  the  land  cost 
him,  nor  what  profit  he  was  making  in  turning 
the  land  over  to  the  plaintiff,  but  never  made  to 
any  of  them  any  misstatement  or  misrepresenta- 
tion whatever  about  the  same.  That  the  de- 
fendant Godfrey  did  not  disclose  to  any  of  the 
other  subscribers  that  he  was  to  receive  $40,000 
from  Dexter.  That  Lindsay  did  not  disclose 
to  any  of  the  other  subscribers  that  he  had  re- 
ceived $550  from  Dexter.  That  each  of  the 
subscribers,  excepting  Dexter,  Godfrey,  and 
Lindsay,  was  ignorant  of  the  amount  of  profit 
made  by  Dexter,  the  money  so  agreed  to  be 
paid  by  him  to  Godfrey,  and  the  rebate  paid 
bj  him  to  Lindsay,  but  the  land  was  a  known 
piece  of  property  in  the  city  of  Milwau- 
kee, and  each  of  the  subscribers  knew 
the  price  asked,  and  knew,  or  could  have 
ascertained,  the  condition  and  value  of  the 
land,  and  each  agreed  that  the  said  land  be 
taken  by  such  corporation  at  the  price  afore- 
said, without  regard  to  what  it  might  have 
cost  Dexter,  and  without  regard  to  what  it 
might  have  cost  any  other  subscriber  for  his 
subscription  to  the  capital  stock  of  the  corpo- 
ration. That  subsequently  to  June  4,  1893, 
Carrie  W.  Thayer  subscribed  for  20  shares  of 
such  stock, 'and  F.  W.  Wyman  subscribed  for 
20  shares,  Thomas  &  Schaus  subscribed  for  20 
shares,  A.  B.  Meyer  subscribed  for  20 
shares,  and  William  Plankinton  subscribed 
for  40  shares,  of  the  plaintiff's  stock,  which 
with  the  880  shares  obtained  on  and  prior  to 
June  4,  1892,  made  1,000  shares,  being  the 
whole  capita]  stock  of  the  corporation.  That 
the  subscriptions  after  June  4, 1892,  were  ob- 
tained by  E.  R.  Godfrey,  and  each  one  of  the 
subscribers  last  Deferred  to  knew  that  the  land 
in  question  had  been  purchased  by  the  corpo- 
ration for  $40,000,  before  subscribing,  and 
subscribed  with  that  understanding,  and  on 
that  basis,  and  without  being  led  or  Induced  to 
do  so  by  any  false  statement  or  representation 
whatever.  T^at  there  was  no  intention  to  de- 
fraud the  plaintiff,  or  any  of  the  subscribers 
to  its  capital  stock,  by  the  defendants  or  either 
of  them,  in  any  or  either  of  the  transactions 
mentioned.  That  all  persons  who  subscribed 
for  stock  in  the  corporation  did  so  without 
relying  on  what  others  were  paying,  or  what 
the  land  had  cost  any  purchaser  prior  to  its 
purchase  by  the  corporation.  That  no  proof 
was  offered  by  the  plaintiff,  nor  is  in  any  way 
before  the  court,  that  the  land  was  worth  less 
than  $40,000  when  it  w^s  bought  by  the  cor- 
poration from  Dexter,  nor  that  at  the  time  of 
the  trial  it  was  worth  less  than  that  sum. 
That  January  80,  1898,  the  Milwaukee  Land 
Company  conveyed  the  premises  to  Lindsay 
Bros,  by  deed  dated  on  that  day,  reciting  a 
consideration  of  $10,000,  and  the  same  was 
recorded  February  16,  1898.  That  Lindsay 
Bros,  conveyed  the  same  to  the  defendant  Dex- 
ter by  deed  dated  February  15,  1893,  and  re- 
corded Februaiy  24,  1898.  reciting  a  consider- 
ation of  $25,000.  That  the  defendant  Dexter 
and  wife  conveyed  the  same  to  the  plaintiff  by 
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deed  dated  February  15,  1898,  and  recorded 
February  24,  1803,  reciting  a  consideratioD  of 
$40,000.  That  the  plaintiff  corporation  made 
calls  on  its  subscribers  to  pay  in  their  subscrip- 
tions to  the  capital  stock,— one  of  10  per  cent 
June  4,  1892;  one  of  20  per  cent  October  29, 
1892;  one  of  10  per  cent  December  18,  1892; 
one  of  10  per  cent  January  14,  1898;  and  one 
of  10  per  cent  May  6.  1893;  making  60  per 
cent  in  all, — and  such  calls  were  paid,  and  the 
plaintiff  erected  and  completed  a  cold-storage 
warehouse  on  the  land  in  question,  and  began 
and  was  engaged  in  carrying  on  the  business 
of  warehousing  thereon  in  May,  1893.  That 
the  plaintiff  had  in  January,  1893,  procured  a 
loan  of  $40,000,  secured  by  mortgage  on  the 
land  in  question  so  improved,  and  oul  of  the 
proceeds  of  the  loan  paid  the  balance  due  to 
the  defendant  Dexter  on  the  land  in  question. 
That  May  17,  1893,  and  after  60  per  cent  had 
been  paid  in  on  such  capital  stock  subscription, 
one  John  A.  Hill  and  his  father  Robert  Hill, 
began  negotiations  for  the  purchase  of  350 
shares  of  stock  in  the  plaintiff  corporation,  and 
June  3,  1898,  an  arrangement  was  made 
whereby  the  defendants.  Dexter  and  (Jodfrey, 
and  also  Thomas  &  Schaus,  £.  J.  Lindsay,  W. 
H«  Btevens,  and  G.  C.  Rogers,  relinquished 
each  a  part  of  his  subscription  aforesaid 
amounting  to  350  shares  in  all,  and  said  John 
A.  Hill  came  in  as  a  stockholder,  although 
making  no  formal  subscription,  and  paid  the 
same  into  the  treasury  of  the  plaintiff  at  the 
rate  of  $102.50  per  share  for  said  3^0  shares  of 
stock,  and  received  said  stock  from  the  plain- 
tiff corporation,  and  that  subsequently  the  said 
John  A.  and  Robert  Hill  purchased  from  the 
other  subscribers  aforesaid  other  stock  in  the 
plaintiff  corporation,  until  said  John  A.  and 
Robert  Hill  at  the  time  of  the  trial  owned  all 
of  the  stock  in  the  plaintiff  corporation  except 
80  shares  owned  by  the  defendant  Godfrey,  and 
290  shares  by  the  defendant  Dexter  and  his 
wife.  That  part  of  the  stock  so  acquired  by 
John  A.  and  Robert  Hill  was  130  shares,  which 
they  held  as  the  transferees  of  the  defendant 
Godfrey,  50  shares  as  the  transferee  of  the  said 
£.  J.  Lindsay,  and  310  shares  as  the  transferee 
of  the  defendant  Dexter,  and  the  remainder  of 
the  stock  so  held  by  John  A.  and  Robert  Hill 
was  so  held  by  them  as  transferees  of  the  sub- 
scribers aforesaid,  who  acquiesced  in  the  pur- 
chase of  the  property  as  stated.  That  the 
shareholders  of  the  corporation  at  the  time  this 
action  was  commenced,  and  at  the  time  of  the 
trial,  were:  E.  R.  Godfrey,  80  shares;  the  de- 
fendant Dexter  and  wife,  290  shares:  and  John 
A.  and  Robert  Hill,  680  shares.  That  by  sub 
sequent  corporate  action,  without  the  consent 
of  the  defendants,  the  plaintiff  corporation  re- 
duced its  capital  stock,  first  to  $80,000,  by 
making  the  par  value  of  each  share  $80,  in- 
stead of  $100  and  later,  and  since  the  com- 
meocemeni  of  this  action,  reduced  its  capital 
stock  to  $50,000,  by  making  the  par  value  of 
each  share  $50,  mstead  of  $80.  That  the 
$4,000  so  paid  by  the  defendant  Dexter  to  the 
defendant  Godfrey,  and  the  $550  so  paid  by 
the  defendant  Dexter  to  Lindsay,  were  so 
paid  and  received,  in  good  faith,  out  of  the 
funds  of  the  defepdant  Dexter,  and  not  out 
of  the  corporate  funds  or  property  belonging 
to  the  plaintiff,  and  the  payment  thereof  was 
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fairly  compensated  by  the  advantage  deri?ed 
by  the  corporation  and  its  then  subscribers 
on  account  of  such  payment,  and  there  wa.« 
never  any  agreement  or  representation  to  tie 
said  subscribers,  or  either  of  them,  that  they, 
or  either  of  them,  were  getting  their  stock 
in  the  corporation  upon  the  same  terms  is 
all  the  other  subscribers,  nor  were  there  ^dj 
misrepresentations  whatever  made  to  any  of 
the  subscribers,  nor  to  the  said  John  A.  Hit. 
nor  to  Robert  Hill,  at  the  time  he  purchased  it, 
in  June,  1893,  or  prior  thereto,  or  at  any  time: 
nor  were  the  payments  by  Dexter  to  Godfivy  or 
Lindsay,  or  either  of  them,  or  any  part  of  ei'tlKr 
of  them,  added  to  the  purchase  price  of 
said  property  paid  by  the  plaintiff  corpoialicc. 
nor  was  the  said  purchase  price  in  any  way  or 
to  any  extent  increased  or  enhanced  tberebj. 
That  there  was  no  evidence  before  the  court 
that  the  plaintiff  corporation  bad  suffered  aDj 
damage  or  injury  whatever  by  reason  of  anj 
act  or  thing  done  by  the  defendants^  or  eiihe: 
of  them.  As  conclusions  of  law  upon  the  facts 
stated,  the  court  found  that  the  plaintiff  couM 
not  maintain  this  action,  and  that  the  deferd 
ants  were  entitled  to  judgment  dismissing  tbt 
complaint  herein,  and  for  their  costs  and  dis- 
bursements, and  ordered  judgment  to  be  en- 
tered accordingly.  From  the  judgment  so 
entered  the  plaintiff  brings  this  appeal. 

MesfTB,  QnarleB,  Spence,  ^   Quarles, 

for  appellant: 

If  it  was  Dexter's  duty  to  disclose  all  ike 
facts  to  his  principal,  and  be  did  not  discloae 
them,  there  results  suppresiio  v&ri,  which  is 
the  equivalent  of  fraudulent  concealment. 

Bishop.  Contr.  §  660. 

Such  was  his  duty.  Any  subscriber  h 
whom  he  presented  the  prospectus,  sbowin.^ 
the  ''  cost  of  land,"  had  a  right  to  rely  upuo 
the  proposition  that  Dexter  would  perform 
his  duty,  and  would  disclose  the  fact  of  proti:. 
if  such  fact  existed. 

If  actual  fraud  resulted,  absence  of  intention 
to  defraud  is  immaterial. 

Chandler  v.  Bacon,  80  Fed.  Rep.  538. 

The  fact  that  John  A.  Hill  made  no  formal 
subscription  is  immaterial,  inasmuch  as  ibU 
court  has  held  that  a  subscription  for  stock  is 
merely  an  executory  contract,  and  unnecesysary 
where  the  contract  is  executed  by  the  issuano* 
of  the  stock  and  payment  therefor. 

Clark  V.  Farringlon,  11  Wis.  321. 

If  the  defendant  Dexter  and  hia  associates, 
being,  as  they  were,  promoters  of  the  plain- 
tiff (2  Cook,  Stock  &  Stockholders,  ^  651:  I 
Thomp.  Corp.  §  415),  had  cither  of  them  pur- 
chased the  premises  with  the  intention  of  ua- 
loading  them  upon  the  corporation,  iudgmeot 
should  have  gone  against  them  for  the  profits 
secretly  made. 

Pittsburgh  Min.  Co,  v.  Spooner,  74  Wis. 
307;  Hd>gen  v.  Koeffler  (Wis.)  72  N.  W.  745. 
and  cases  cited;  Erlanger  v.  Neto  SombrrTi^ 
Phosphate  Co.  L.  R.  3  App.  Cas.  1218, 6  Eog 
lish  Ruling  Cases,  777. 

It  is  immaterial  whether  Dexter  oonoeired 
the  idea  of  forming  the  corporation  before  or 
after  his  purchase. 

Uebgen  v.  Koeffler  (Wis.)  72  N.  W.  745. 

Defendants  are  liable  as  trustees  of  Uie 
plaintiff.    They  bought  from  themselves,  and 
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made  a  secret  profit  out  of  tbeir  cestui  que 
trust. 

Chandler  v.  Bacon,  80  Fed.  Rep.  538;  Puzey 
▼.  Senier,  9  Wis.  370;  lie  Taylor  Orphan 
Asylum,  36  Wis.  585;  Haywood  y.  Lincoln 
Lumber  Co.  64  Wis.  647;  Parker  y.  Nickerson, 
112  Mass.  195;  Michoud  v.  Girod,  4  How.  603, 
11  L.  ed.  1076;  Bentley  v.  Craten,  18  Beav. 
75;  Franey  v.  Warner,  96  Wis.  222;  Beatty  v. 
Northwest  Transp,  Co.  12  Can.  8.  C.  598; 
Bensiek  v.  Thomas,  27  U.  S.  App.  765,  66 
Fed.  Rep.  104, 13C.C.  A.  457;  Wardell  v.  Un- 
ion P.  R.Co.  108  U.  8.  651-658,  26  L.  ed.  609- 
511. 

Messrs.  Van  Dyke,  Van  Dyke,  ft  Car- 
ter, for  respoDdents: 

If  a  promoter  purchased  the  property  be- 
fore be  began  promoting  the  company,  be 
may  sell' to  the  company  at  an  advance  with- 
out disclosing  his  profit. 

2  Cook,  Slock  &  Stockholders,  §  651;  Er- 
langer  v.  New  Sombrero  Phosphate  Co,  L.  Rt  8 
App.  Cas.  1218;  Ooter's  Case,  L.  R.  1  Ch. 
Div.  182;  Re  Cape  Breton  Co.  L.  R.  29  Cb. 
Div.  795;  Lady  well  Min.  Co.  v.  Brookes,  L.  R. 
35  Ch.  Div.  400;  Bergeron  v.  Miles,  88  Wis. 
397;  WJiitney  v.  Fairbanks,  54  Fed.  Rep.  985; 
Bentley  v.  Craven,  18  Beav.  75;  Teachout  v. 
Van  Hoesen,  76  Iowa,  113,  I  L.  R.  A.  664; 
Breioster  v.  Hatcli,  122  N.  Y.  849;  Whigham^s 
Appeal,  63  Pa.  194;  Simons  v.  Vulcan  Oil  <Sb 
Min.  Co.  61  Pa.  202,  100  Am.  Dec.  628;  Pad 
dock  V.  PletcJter,  42  Vt.  889;  Fountain  Spring 
Park  Co.  v.  Roberts,  92  Wis.  345;  Burbank  v. 
Dennis,  101  Cal.  90:  St.  Louis,  Ft.  8.  &  W. 
R.  Co.  V.  Tiernan,  37  Kan.  606;  Plaquemines 
Tropical  Fruit  Co.  v.  Buck.  52  N.  J.  Eq.  219; 
Brewster  v.  Hatch,  122  N.  Y.  849;  Hitchcock  v. 
Barrett,  50  Fed.  Rep.  653;  Stewart  v.  St. 
Louis,  Ft.  8.  d  W.  R.  Co.  41  Fed.  Rep.  736; 
Re  British  Seamless  Paper  Box  Co.  L.  R.  17 
Ch.  Div.  467. 

Practically  all  of  the  stock  which  bad  been 
subscribed  for  was  represented  at  the  meeting 
when  the  resolution  to  buy  the  land  was 
passed,  and  was  voted  in  favor  of  the  pur- 
chase. No  one  holding  any  of  the  stock  which 
was  voted  at  that  meeting,  unless  that  stock 
was  voted  against  that  purchase,  can  be  heard 
to  complain. 

Cook,  Stock  &  Stockholders.  §  785,  p.  1138; 
Barr  v.  New  York,  L.  E.  &  W.  R.  Co.  125 
N.  Y.  268;  Brown  v.  Duluth,  M.  d  N  R.  Co. 
53  Fed.  Rep.  889;^i2e  Syracuse  C.  d  N  Y.  R. 
Co.  91  N.  Y.  1. 

Messrs.  Timlin  ft  Glicksman  also  for  re- 
spondents. 

Cassoday,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  facts  stated  are  either  conceded,  or 
found  by  the  court  to  be  true,  and  the  evi- 
dence is  sufficient  to  support  the  findings. 
Upon  such  facts,  therefore,  the  rights  of  the 
parties  must  be  determined.  Counsel  for  the 
plaintiff  seek  to  bring  the  case  within  the  rul- 
ings of  this  court  in  Pittsburg  Min.  Co.  v. 
Spooner,  74  Wis.  307;  Fountain  Spring  Park 
Co.  V.  Roberts,  92  Wis.  345;  Franey  v.  Warner, 
96  Wis.  222:  Hebgen  v.  Koeffler  (Wis )  72  N. 
W.  745.  In  the  first  of  these  cases  the  rule  of 
law  applicable  was  tersely  stated  in  a  quotation 
from  the  opinion  of  a  court  in  another  juris- 
40  L.  R.  A. 


diction,  as  follows:  **A  trustee  or  agent  can- 
not purchase  on  his  own  account  what  he  sells 
on  account  of  another,  nor  purchase  on  the  ac- 
count of  another  what  he  sells  on  his  own 
account;  .  .  .  and,  if  be  does  so,  the  cestui  que 
trust  or  principal,  unless,  upon  the  fullest 
knowledge  of  all  the  facts  he  elects  to  confirm 
the  act  of  the  trustee  or  agent,  may  repudiate 
it,  or  he  may  charp  the  profits  made  by  the 
trustee  or  agent  with  an  implied  trust  for  his 
benefit."  74  Wis.  320.  In  the  second  case 
cited  it  was  held  that  *'the  promoters  of  a  cor- 
poration are  accountable  to  it  for  anv  profits 
which  they  may  receive  from  a  violation  of 
their  dutv  as  such."  In  all  of  them  the  per- 
sons held  liable  were  promoters  of  the  corpo- 
ration, or  the  contemplated  corporation,  in  the 
purchase  and  sale  of  the  lands,  or  agents  or 
trustees  of  such  corporation  in  making  such 
purchase  or  sale,  or  both.  This  is  not  such  a 
case.  The  defendant  Dexter  had  closed  his 
contract  for  the  purchase  of  the  land  from 
Lindsay  Bros.,  and  paid  ^6, 000  of  the  purchase 
price  thereon,  more  than  two  weeks  before  the 
time  when  anything  was  said  about,  or  done 
towards,  the  formation  of  the  plaintiff  corpo- 
ration. That  contract  bound  the  defendant 
personally  to  erect  and  construct  the  buildings, 
machinery,  and  outfits  necessary  for  the  coid- 
storage  business,  and  to  operate  the  same  for 
seven  years,  and  to  pay  the  balance  of  the  con- 
tract price  as  agreed,  and  not  to  transfer  the 
contract,  nor  his  right  in  the  premises,  without 
the  approval  of  Lindsay  Bros.  We  must 
therefore  consider  the  land  as  the  property  of 
the  defendant  Dexter  at  the  time  the  formation 
of  the  plaintiff  corporation  was  first  contem- 
plated by  him.  His  original  purpose  of  con- 
structing such  cold-storage  buildings,  machin- 
ery, and  outfits  himself,  and  then  to  operate 
the  same  for  the  period  mentioned,  was  ap- 
parently changed  by  extraneous  circumstances' 
mto  a  purpose  of  doing  the  same  through  a 
corporation  in  which  he  and  his  wife  should 
own  at  least  a  majority  of  the  stock.  His 
prospectus  for  such  corporation  stated.  "Coat 
of  ground.  $40,000."  It  is  contended  that  this. 
was  a  representation  to  the  contemplated  sub- 
scribers for  stock  that  the  land  had  actually 
cost  him  that  amount.  A  prospectus  is  natur- 
ally supposed  to  be  prospective  in  its  applica- 
tion. In  the  instant  case  it  was  the  summary 
or  outline  of  the  plan  or  scheme  for  the  pro- 
posed cold-storage  undertaking.  The  $40,000" 
named  was  manifestly  to  be  the  cost  of  the 
ground  to  the  proposed  corporation,  not  the 
amount  which  it  may  have  cost  the  defendant 
Dexter,  or  some  prior  purchaser.  It  is  con- 
tended that,- because  the  defendant  Dexter  pur- 
chased the  land  of  Lindsay  Bros,  for  $22,500,. 
it  was  only  worth  that  amount.  But  Lindsay 
Bros,  had  other  real  estate  in  the  vicinitv,  and 
the  conditions  exacted  by  them  from  the  de- 
fendant Dexter  in  the  contract,  to  construct 
and  operate  such  cold-storage  plant  thereon, 
may  have  been  regarded  as  of  great  advantage 
to  them,  and  as  a  sufficient  inducement  to  ac- 
cept for  the  land  $7,500  less  than  at  first  ex- 
acted. The  location  of  the  land  may  have 
been  such  as  to  make  it  of  much  more  value 
for  the  purposes  of  such  cold-storage  business 
than  for  any  other  use.  There  is  no  evidence 
in  the  record  as  to  the  value  of  the  land  at  the 
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time  of  the  incorporation  of  the  plaintiff,  ex- 
-cept  sucl^  inferences  as  may  be  drawn  from 
the  contract  price  and  the  price  exacted.  It  is 
true  that  the  defendant  Dexter  did  not  disclose 
to  any  of  the  subscribers  to  the  stock  in  the 
plaintiff  corporation  the  amount  which  he  had 
agreed  to  pay  Lindsay  Bros,  for  the  land,  and 
none  of  them  knew,  except  E.  J.  Lindsay, 
and  the  defendant  Godfrey  had  reason  to  be- 
lieve that  he  was  to  receive  more  from 
the  corporation  than  he  had  agreed  to  pay; 
but  none  of  them  made  any^inquiry,  and 
it  does  not  appear  that  any  false  statement 
or  misrepresentation  was  made  by  Dexter 
to  anyone.  The  land  was  open  and  vis- 
ible, and  well  known  to  all  the  subscribers: 
and  each  knew  the  price  which  the  plaintiff 
was  to  pay  for  the  same,  and  each  knew,  or 
could  have  ascertained,  the  condition  and  value 
of  the  land  at  and  prior  to  the  time  of  sub- 
scribing for  such  stock.  The  defendant  Dex- 
ter had  large  experience  in  the  business  of  cold- 
storage  warehousing,  and  owned  letters  patent 
on  certain  devices  used  in  such  business,  and 
manifestly  believed  it  would  become  a  profit- 
able enterprise.  Since  the  defendant  Dexter 
had  obtained  the  land,  and  paid  more  than  one 
fourth  of  the  purchase  price,  weeks  before 
there  was  anything  said  or  done,  or  apparently 
contemplated,  about  the  formation  of  the  plain- 
tiff corporation,  and  since  the  several  stock- 
holders subscribed  with  such  knowledge  or 
means  of  knowledge  in  respect  to  the  vahie  of 
the  land,  and  the  price  the  plaintiff  was  to  pay 
for  the  same,  and  without  being  influenced  by 
any  false  statement  or  misrepresentation,  and 
without  any  breach  of  duty  or  trust  on  the 
part  of  the  defendants,  or  either  of  them,  there 
«eems  to  be  no  foundation  for  claiming  that 
the  plaintiff,  or  any  subscriber  to  its  capital 
stock,  was  defrauded  or  injured,  merely  be- 
cause the  defendant  Dexter  personally  paid  to 
the  defendant  Godfrey  $4,000,  to  induce  him, 
as  a  commission  man,  to  subscribe,  or  procure 
the  subscription  of  other  commission  men,  for 
the  balance  of  the  $100,000  capital  stock,  in 
order  that  the  plaintiff  might  secure  the  yalu- 
able  patronage  of  such  commission  men  in  the 
proposed  cold-storage  business;  nor  because  the 
defendant  Dexter*  personally  paid  to  E.  J. 
Lindsay,  after  his  subscription  to  the  stock, 
$550.  in  order  to  remove  his  apparent  dissatis- 
faction for  having  sold  the  land  so  cheaply, — 
especially  as  the  contract  precluded  Dexter 
from  transferring  the  same,  to  the  plaintiff 
or  anyone,  without  the  approval  of  Lindsay 
Bros.  • 

The  question  recurs  whether  the  plaintiff  is 
entitlied  to  recover  from  the  defendants,  or 
either  of  them,  upon  the  facts  stated.  Cer- 
tainly there  is  nothing  said  in  any  of  the  cases 
cited  above  to  warrant  a  recoveiy  in  such  a 
case  as  this.  In  fact,  the  intimation  in  some 
of  those  cases  is  strongly  to  the  contrary. 
Thus,  in  Franey  v.  Warner,  96  Wis.  222,  Mr. 
Justice  Marshall  said:  "Cases  cited,  where  a 
person  sells  his  own  property  to  a  company  in 
which  be  is  interested,  at  an  increased  price, 
fairly  and  openly,  free  from  representations 
that  he  is  selling  the  property  of  another,  have 
no  application  to  this  case."  Numerous  adju- 
dications are  there  cited  in  support  of  that 
proposition,  and  it  seems  to  be  applicable  to 
40  L.  R.  A; 


the  case  at  bar.    In  the  language  of  Mr.  Jus- 
tice Sharswood  in  Deiumore  Ou  Co.  v.  Dnt- 
more,  64  Pa.  49:  ''That  any  man,  or  number 
of  men,  who  are  the  owners  of  any  kind  of 
property,  real  or  personal,  may  form  a  pan 
nership  or  association  with  others,  and  sell  th&t 
property  to  the  association  at  any  price  which 
may  be  agreed  upon  between  them,  no  matter 
what  it  may  have  originally  cost,  proridpc 
there  be  no  fraudulent  misrepresentation  made 
by    the  vendors   to    their   associates.    Thej 
are  not  bound  to  disclose  the  profit  which  theV 
may  realize  by  the  transaction."     The  defend- 
ant Dexter  was  not  the  agent  or  trustee  of  the 
plaintiff  or  anyone  at  the  Ume  he  obtained  tLe 
land    of   Lindsay  Bros.      Ibid.     Neither  of 
the  defendants  stood  in  any  confidential  rtk 
tion  to  any  of  the  subscribers  to  the  capital 
stock  until  some  step  was  taken  towards  the 
formation  of  the  plaintiff  corporation.    Thoe 
views  are  supported  by  Be  Cape  Breton  Co,  L 
R-  29  Ch.    Div.  795;    LadyweU   Min,  Co.  t 
Brookes,  L.  R.  85  Ch.  Div.  400.     Thus,  in  the 
recent  case  in  the  House  of  Lords  the  lord  cbsD- 
cellor,  Herschell,  said:  "It  is  of  the  very  es- 
sence of  such  a  case  as  this  to  show  that  the 
price  at  which  the  property  was  sold  to  th« 
company  was  in  excess  of  what  has  t)een  cal.ei 
the  real  price,  or  the  true  value.     ...    I 
admit  that  there  may  be  considerable  groool 
for  suspicion  that  the  price  was  in  excess  of  it. 
But,  obviously,  for  such  a  case  as  the  appel 
lant  seeks  to  make  out  here  much  more  than 
that  is  necessary.     It  is  of  the  very  essence  af 
the  case,  which  rests  upon  his  proving  whai 
he  claims,  namely,  a  secret  profit  improperly 
made,  that  he  should  prove  that  there  has  beea 
that  excess  which  he  alleges."     Bentinek  t. 
Fenn,  L.  R.  12  App.  Cas.  659.    There  is  noth 
ing  in  the  celebrated  case  of  Erlanger  v.  JVe*^* 
Svmhrero  Phosphate   Co.   L.  R.  3  App.  Cat. 
1218,  in  conflict  with  the  principles  sUied. 
That  case  is  clearly  distinguishable  from  the 
one  at  bar  upon  its  facts,  but  the  principlt^ 
which  govern  this  case  are  recognized  in  thai 
Upon  the  facts  found  or  admitted,  the  trial 
court  properly  held  that  this  action  could  oot 
be  maintained. 

The  brief  and  supplement  on  the  part  of  the 
defendant  Dexter  cover  135  printed  pages,  an-i 
are  in  violation  of  the  rules  of  this  court  If 
the  printed  case  is  incomplete  or  inaccurate  ia 
any  substantial  particular  (but  not  otherwise . 
the  opposite  party  may  serve  a  supplemental 
case  with  references  to  the  record,  as  in  the 
principal  case,  making  the  corrections;  but  no 
costs  shall  be  taxed  for  the  printing  of  any 
case  or  supplemental  case  failing  to  comply 
with  the"  rule.  Rule  8  (87  Wis.  V.)  "The 
brief  of  the  appellant  or  plaintiff  in  error  must 
contain  a  concise  statement  of  (1)  the  nature  of 
the  action  and  the  issues  involved;  (2)  the^^ 
suit  of  the  trial  or  hearing  in  the  court  belov. 

(3)  the  several  errors  relied  upon  for  reverMl: 

(4)  in  cases  depending  upon  the  evidence,  tb« 
leading  facts  or  conclusions  which  the  evideiict 
establishes  or  tends  to  prove;  (5)  the  principle 
of  law  applicable  to  the  case,  and  the  antbori- 
ties  in  support  of  the  same."  Rule  9(87  Wis. 
VI. )  The  *  'leading  facts  or  conclusions  whict 
the  evidence  establishes  or  tends  to  prove"  does 
not  mean  a  recital  or  restatement  of  the  en- 

I  dence,  but  merely  that  such  facts  or  codcIb* 
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sions  should  be  stated,  with  a  reference  to  the 
names  of  the  witnesses,  and  the  places  in  the 
printed  case  where  the  evidence  which  estab- 
lishes or  tends  to  prove  such  facts  or  conclu- 
sions may  be  found.  The  rule  prohibits  ex- 
tended discussion  upon  a  mere  question  of 
fact  in  any  brief.  To  reprint  in  a  brief  what 
is  printed  in  the  case  merely  encumbers  the 
record  and  increases  the  expense,  without  be- 
ing helpful  to  the  court.  A  party  failing  to 
comply  with  the  rules  takes  the  chances  of 
losing  costs.  The  defendant  Dexter  is  only 
to  be  allowed  for  fifty  pages  of  printed  brief. 
The  judgment  of  the  Superior  Court  for  Mil- 
wavkee  County  is  affirmed. 


STATE     of    Wisconsin,     ex    rel.    Edward 
GOEBEL,  Appt., 

V. 

S.  W.  CHAMBERLAIN,  Treasurer  of  Lang- 
lade County,  Bespt. 
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1.  TheEniplish  lang^agre  mast  be  used 

in  all  iegral  and  official  notiflcations  or  proceed- 
iDgs,  In  the  absence  of  any  statute  authority  to 
the  contrary. 

2.  Publication  of  a  delinquent  tax  list 
in  the  Eni^Ush  lanig^uag^e*  l)ut  in  a  news- 
paper which  la  otherwise  printed  In  the  German 
laneruage,  is  not  a  leeral  publication,  when  no  au- 
thority therefor  has  been  riven,  in  accordance 
with  Rev.  Stat.  §  675,  by  the  county  board. 

(May  8, 1896.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Langlade  County 
denying  a  writ  of  mandamus  to  compel  de- 
fendant to  publish  the  delinquent  tax  list  in 
the  plaintiff's  newspaper.     Affirmed, 

Statement  by  Pinney,  J. : 

This  is  an  appeal  by  Edward  Goebel  from 
an  order  of  the  circuit  court  for  Langlade 
county  denying  the  writ  of  mandamus  prayed 
for  in  said  relator's  petition.  The  petition 
stated,  in  substance,  that  said  relator  was  the 
proprietor,  editor,  and  publisher  of  the  Antigo 
Herold,  a  German  weekly  newspaper  printed 
and  published  at  the  city  of  Antigo,  in  Lang 
lade  county;  that  said  paper  had  been  regularly 
and  continuously  published  in  said  county  for 
more  than  six  years  then  last  past,  and  still 
continued  to.  be  so  published;  that  March  25. 
1897,  the  number  of  descriptions  in  the  list  of 
lands  to  be  advertised  for  sale  by  the  county 
treasurer  for  the  year  1896  for  taxes  exceeded 
4,000;  that  the  respondent,  S.  W.  Chamber- 
lain, then  county  treasurer  of  said  county,  and 
acting  as  such,  March  25,  1897,  delivered  to 
and  left  with  the  relator  a  printed  notice,  no- 
tifying him.  in  substance,  that  the  number  of 
descriptions  of  lands  to  be  advertised  for  sale 
for  the  nonpayment  of  taxes  for  the  year  1896 
exceeded  4,000,  and  that  be  would  let  by  con- 
tract the  publication  of  the  list  to  the  Iqwest 


Note.— For  offlciai  publications  In  foreigrn  lan- 
ffuagres,  see  State,  North  Orange  Baptist  Church,  v. 
Orange  (N.  J.  L.j  14  L.  R.  A.  02,  and  note  on  pacre 
«4;  also  Uasmussen  v.  Baker  (Wyo.)  88  L.  R.  A.  778. 
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bidder,  at  his  office  in  the  court  house  in  the 
city  of  Antigo,  in  said  county,  on  April  6, 
1807,  at  10  o'clock  in  the  forenoon,  and  Uiat 
all  publishers  proposing  to  bid  on  such  publi- 
cation must  comply  strictly  with  the  provi- 
sions of  law  concerning  the  same,  and  that  no 
bids  would  be  considered  which  failed  so  to 
do;  that  on  the  same  day  said  Chamberlain  de- 
livered to  and  left  with  each  and  all  the  editors 
and  publishers  of  papers  in  said  county  quali- 
fied to  publish  said  tax  list  a  similar  notice; 
that  thereafter,  and  prior  to  the  time  of  open- 
ing said  bids  and  letting  of  the  contract,  the 
said  relator,  as  editor  and  publisher  of  the 
Antigo  Herold,  delivered  to  and  left  with  the 
said  county  treasurer  his  bid,  duly  signed  and 
sealed  as  by  law  required,  agreeing  to  publish 
said  list  in  the  English  language  in  said  An- 
tigo Herold  for  the  sum  of  18  cents  for  each 
and  every  description  in  said  list  contained, 
and  at  the  same  time,  accompanying  said  bid, 
was  said  relator's  bond  for  $5,000,  duly  ex- 
ecuted as  provided  by  statute,  conditioned, 
among  other  things,  that  the  work  would  be 
properly  performed,  and  signed  by  five  sure- 
ties, who  each  justified  in  l^e  sum  of  $2,000. 
It  was  further  alleged  that  the  only  other  b  d 
for  said  work  was  one  made  by  John  A.  Og- 
den,  editor  and  publisher  of  the  Antigo  Repub- 
lican, who  agreed  to  print  and  publish  said 
list  for  25  cents  for  each  and  everv  description 
therein,  and  these  were  the  only  bids  submitted 
to  said  county  treasurer;  that,  although  the 
bid  of  the  relator  was  the  lowest,  said  county 
treasurer,  S.  W.  Chamberlain,  refused  to  act 
upon  and  accept  said  bid,  and  refused  to  award 
the  publishing  of  said  list  to  the  relator,  solely 
for  the  reason  that  the  said  Antigo  Herold  was 
a  newspaper  printed  in  the  German  language, 
and  publishing  said  list  in  the  English  lan- 
guage in  said  paper  would  not  be  a  legal  pub- 
lication; and  that  he  still  refused  to  award  said 
relator  said  contract.  Wherefore  he  prayed 
that  a  peremptory  writ  of  mandamus  might 
issue  out  of,  and  under  the  seal  of,  the  court, 
requiring  and  commanding  said  ti  W.  Cham- 
berlain, county  treasurer  aforesaid,  to  award 
said  contract  to  the  relator  in  accordance  with 
his  said  bid.  An  alternative  writ  was  issued 
as  prayed,  to  which  the  defendant,  in  answer, 
alleged  that  the  Antigo  Herold  was  a  news- 
paper printed  and  published  in  the  German 
language,  and  not,  in  law,  in  the  absence  of 
the  proper  action  of  the  county  board  of  said 
county,  authorized  to  bid,  contract  for,  or  pub- 
lish said  list,  and  prayed  that  the  peremptory 
writ  asked  for  be  denied.  Said  matter  coming 
on  to  be  heard  by  the  court  upon  argument, 
the  court  made  an  order  that  the  writ  prayed 
for  be  denied,  without  costs,  from  which  or- 
der the  relator  appealed. 

Mr.  T.  W.  Hog^an*  for  appellant: 
Kellogp  V.  Oshkosh,  14  Wis.  623,  this  court 
held:  "It  was  competent  for  the  common 
council  of  the  city  of  Oshkosh,  under  %^  9, 
chap.  8,  of  its  charter  (Priv.  Laws  1856,  p.  230), 
to  designate  a  newspaper  printed  in  the  Ger- 
man language  as  the  offlciai  paper  of  the  city, 
and  the  notice  required  by  that  section  and 
published  in  such  offlciai  paper  was  good  if 
published  therein  in  the  English  language  also. 
In  WakeUy  v.  Nicholas,  16  Wis.   6^,  thia 
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court  held  that  the  publication  of  a  summons 
in  a  German  newspaper  in  the  English  lan- 
guage was  a  legal  publication. 
Mr,  John  E.  Martin*  for  respondent: 
There  is  no  law  in  the  statutes  requiring  a 
county  treasurer  to  publish  the  tax  list  in  a 
paper  printed  in  a  foreign  language. 

English  is  the  language  of  this  countiy,  and 
in  the  absence  of  a  statute  requiring  this  pub- 
lication in  a  paper  printed  in  a  foreign  lan- 
guage there  would  be  no  authority  for  such 
publication. 

Pinney,  J.,  delivered  the  opinion  of  the 
court: 

The  question  to  be  determined  is  whether, 
under  the  statute,  a  delinquent  county  tax  list 
can  be  lawfully  published  in  a  Qerman  newspa- 
per, in  the  English  language,  if  the  newspaper  is 
in  every  other  respect  lawfully  qualified  as  a 
means  of  making  such  publication.  Section 
1180,  Rev.  Stat.,  requires  the  county  treasurer, 
"on  the  1st  Monday  of  April  in  each  year,  to 
make  out  a  statement  of  all  lands  upon  which 
the  taxes  have  been^eturned  as  delinquent,  and 
which  there  remain  unpaid,  except  public  lands 
held  on  contract,  and  lands  mortgaged  to  the 
state,  containing  a  brief  description  thereof, 
with  an  accompanying  notice  stating  that  so 
much  of  each  tract  or  parcel  of  land  described 
in  said  statement  as  may  be  necessary  there- 
for, will,  on  the  8d  Tuesday  of  May  next 
thereafter,  and  the  next  succeeding  days,  be 
sold  by  him  at  public  auction,  at  some  public 
place,  naming  the  same,  at  the  seat  of  justice 
of  the  county,  for  the  payment  of  taxes,  in- 
terest and  charges  thereon;  and  if  in  any  county 
no  seat  of  justice  shall  be  established,  then  at 
such  public  place  therein  as  he  may  select; 
and  cause  such  statement  and  notice  to  be 
published  in  anewspaperprinted  in  his  county, 
if  there  be  one,  .  .  .  which  statement  and 
notice  shall  in  all  cases  be  published  once  in 
each  week  for  four  successive  weeks  prior  to 
said  Sd  Tuesday  of  May;  ...  but  it  shall 
be  unlawful  for  any  county  treasurer  to  pub- 
lish such  statement  and  notice  in  any  newspa- 
per In  his  county  that  has  not  been  regularly 
and  continuously  published  in  such  county 
once  in  each  calendar  week  for  at  least  two 
years  immediately  before  the  date  of  such  no- 
tice, if  there  be  a  newspaper  which  has  been 
so  published  in  such  county;"  and  any 
county  treasurer  violating  the  provisions  of 
this  section  is  subject  to  a  specified  forfeiture. 
The  statute  thus  defines,  in  one  respect,  what 
shall  constitute  a  legal  newspaper  for  the  pub- 
lication of  such  statements  and  notices.  Sec- 
tion 1131,  Rev.  Stat.,  provides  that,  "in  every 
county  where  the  number  of  the  descrip- 
tions in  the  list  of  lands  to  be  advertised  for 
sale  for  the  nonpayment  of  taxes  by  the 
county  treasurer  shall  exceed  4.000,  the  county 
treasurer  shall  let  by  contract  the  publication 
of  such  list  to  the  lowest  bidder,  upon  a  notice, 
written  or  printed,  to  be  delivered  to  and  left 
with  the  publisher  or  one  of  the  publishers  of 
each  newspaper  in  his  county,  at  least  ten 
days  prior  to  the  time  at  which  such  contract 
shall  be  let;  but  no  such  contract  shall  be 
made  to  publish  such  list  in  any  newspaper 
which  has  not  been  regularly  and  continuously 
published  once  in  each  week  in  such  county 
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for  at  least  two  years  prior  to  the  time  it 
which  such  publication  shall  be  by  law  re- 
quired to  be  made,  unless  there  be  no  such 
newspaper  so  published  in  such  county."  It 
will  be  observed  that  the  statute  uses  the 
words  "a  newspaper,"  without  limiting  it  to 
any  particular  kind  of  newspaper,  either  Ger- 
man or  English.  The  only  express  qualifica- 
tion is  that  the  paper  must  have  been  regu- 
larly and  continuously  published  once  in  eKh 
week  in  such  county  for  at  least  two  years 
prior.  By  §  675  it  is  provided  that  ''*tlie 
county  board  may  order  public  DOtloea  relat- 
ing to  tax  sales,  redemption,  and  other  affairs 
of  the  county,  to  be  published  in  a  newspaper, 
printed  in  any  other  than  the  English  Ian 
guage,  to  be  designated  in  .such  ord^er,  when 
ever  they  shall  deem  it  necessary  for  the  better 
information  of  the  inhabitants  thereof,  and  i: 
shall  appear  from  the  last  previous  census  that 
one  fourth  or  more  of  the  adult  population  of 
such  county  are  of  a  nationality  not  speaking 
the  Englidi  language,  and  that  there  shtll 
have  been  a  newspaper  published  therein  con- 
tinuously for  one  year  or  more  in  the  language 
spoken  by  such  nationality:  provided,  that  all 
such  notices  shall  also  be  published  in  a  news 
paper  published  in  the  English  language  as 
provided  by  law.  The  compensation  for  all 
such  publications  shall  be  paid  by  the  county 
ordering  the  same,  and  shall  be  the  same  as 
that  prescribed  by  law  for  publication  in  the 
English  language,  and  no  extra  charge  shall 
be  allowed  for  translation  in  any  case."  The 
power  of  the  county  board  to  make  the  order 
is  discretionary,  and  it  must  appear  from  the 
last  previous  census  that  one  fourth  or  more  of 
the  adult  population  of  such  county  are  of  a 
nationality  not  speaking  the  English 'language, 
and  that  there  shall  have  been  a  newspaper 
published  therein  for  one  year  or  more  in  the 
language  spoken  by  such  nationality;  and  it  i« 
also  made  necessary  that  "all  such  notices  shall 
also  be  published  in  a  newspaper  published  in 
the  English  language,  as  provided  by  law." 
Section  1130,  supra^  authorizes  the  county  treas- 
urer to  use  his  discretion  in  selecting  thenew» 
paper  in  which  he  shall  publish  the  delinquent 
tax  list  if  the  number  of  descriptions  is  less 
than  4,000,  but  requires  him  to  let  the  print- 
ing of  it  to  the  lowest  bidder  when  it  exceeds 
4,000  descriptions.  He  has  in  such  case  no 
discretion.  He  is  required  to  notify  each 
newspaper  in  the  county  to  file  bids;  that  is  ta 
say,  each  newspaper  qualified  to  make  such 
publication.  The  statute,  when  construed  in 
the  light  of  the  common  law,  invites  bids  from 
only  qualified  newspapers,  and  a  paper  printed 
in  the  German  language  is  not  within  the  stat- 
ute. In  Kellogg  v.  Oshkoah,  14  Wis.  6^.  the 
common  council,  under  the  charter  (§  9,  chap,  3, 
p.  230,  Priv.  Laws  1856),  had  power  to  desig 
nate  a  newspaper  printed  in  the  German  lao- 
guai^e  as  the  official  paper  of  the  city;  and  it 
was  held  that  the  notice  required  by  that  sec- 
tion, and  published  in  such  paper  was  valid.  If 
published  therein  in  the  English  language. 
Also,  in  Wakeley  v.  NiehoU,  16  Wis.  588.  it  was 
held  that  the  publication  of  a  summons  in  a 
German  newspaper,  in  the  English  language, 
was  a  legal  publication.  In  that  case  the  perwn 
to  be  served  was  an  American,  and  the  officer 
making  the  order  for  its  publication  directed 
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that  it  be  pablisbed  in  a  Gkrman  newspaper,  to 
wit,  the  WiscoDsiD  Zeitung,  published  at  Mad- 
ison, and  the  summons  was  published  therein 
in  the  En^i^lish  laofuage.  The  court  held  it 
was  a  sufficient  puolication,  and  the  officer 
granting  the  order  bad  a  discretion  to  determine 
in  what  paper  it  should  be  published.  Dixon. 
€h.  J. ,  rendering  the  opinion  of  the  court,  says: 
"Upon  affidavit,  as  prescribed  by  statute,  the 
court,  or  a  judge  thereof,  or  a  court  commis- 
sioner, may  grant  an  order  that  the  service  of 
the  summons  be  made  by  publication.  Rev. 
^tat.  chap.  124,  g  10.  ...  If  the  circuit 
judge  who  granted  the  order  in  this  case,  in 
•the  exercise  of  the  discretion  vested  in  him 
by  the  statute,  directed  publication  in  a  Ger- 
man instead  of  an  English,  newspaper,  as  being 
most  likely  to  give  notice  to  the  person  in- 
tended to  be  served,  we  see  no  legal  objection 
to  it."  The  present  case  is  clearly  dlstinguisb- 
-able  from  the  cases  cited,  in  that  in  this  case 
tbe  county  treasurer  bad  no  power  or  discre- 
tion to  receive  relator's  bid,  or  award  bim  a 


contract  under  it.  No  authority  had  been 
given  to  him  by  the  county  board  for  that  pur- 
pose under  §  676,  Rev.  Stat.  The  English 
language  is  the  language  of  the  country,  to  be 
used  in  all  legal  and  official  notifications  or 
proceedings,  in  the  absence  of  any  statute  au- 
thority to  the  contrarv.  It  does  not  appear 
that  the  county  board  had  considered  or  acted 
upon  the  subject.  We  hold  that  this  section 
is  decisive  against  the  validity  of  the  relator's 
claim,  under  his  bid,  to  the  contract.  The 
publication  of  said  list  in  the  English  lan- 
guage in  a  German  paper  would  not,  for  the 
reasons  stated,  in  the  absence  of  such  author- 
ity, be  a  legal  publication;  and  the  county 
treasurer  rightfully  refused  to  award  to  the 
relator  a  contract  for  that  purpose,  upon  his 
said  bid.  It  follows  from  these  views  that  the 
order  appealed  from,  denying  the  writ  of 
mandamus  prayed  for,  is  correct,  and  must  be 
affirmed. 

T?i€  order  of  the  Circuit  Court  appealed  from 
is  afflrmed. 


IOWA  SUPREME  COURT. 


B.  F.  ERB 

V. 

GERMAN-AMERICAN  INSURANCE  COM- 
PANY of  New  York,  Appt. 

(98  Iowa,  606.) 

1*   Insurance  on  merchadlfle  kept  for 
an  ille^^al  bualnesSf  such  as  a  stook  of  drugrs 


and  Jiquors  kept  by  r  dealer  who  does  not  have 
the  permit  required  by  law  to  sell  them,  is  not 
void  as  affainst  public  policy. 

S*  A  mere  executory  agreement  to  sell 

Insured  ffoods  does  not  constitute  any  obaD8:e  of 
interest  witbin  tbe  meaalng  of  an  insurance  pol- 
icy. 
8.  An  improper  statement  by  counsel  in 
opening  a  case,  wbich  is  immediately  witta- 


NOTB.— FaiWWy  of  Hre  inauraTice  on  property 

iUeoaity  tuted. 
I.  General  principles. 
II.  Violation  of  excise  law8. 

III.  Off en»e« against  fyublie  order  and  decency. 

IV.  VUAatUm  of  lauj  taxing  occupations. 

I.  General  principles. 

Tbe  principle  applied  to  cases  of  insurance  upon 
property  allegred  to  be  illegally  used  is  that  wbere 
the  consideration  is  lliefiraJ,  immoral,  and  wrong, 
or  wbere  the  direct  purpose  of  tbe  contract  is  to 
effect  advances  or  encourage  acts  in  violation  of 
law.  it  is  void,  and  if  tbe  contract  sought  to  be  en- 
forced is  collateral  and  independent,  though  in 
some  measure  connected  with  acts  done  in  viola- 
tion of  law,  tbe  contract  is  not  void.  Board  man  v. 
Merrimack  Mut.  F.  Ins.  Co.  8  Cusb.  688. 

If  a  contract  of  insurance  upon  property  is  such 
that  its  direct  purpose  is  to  effect,  advance,  or  en- 
courage acts  in  violation  of  law,  it  is  void;  but  If 
it  is  collateral  and  independent,  though  in  some 
measure  connected  with  tbe  acts  done  in  violation 
of  law,  it  is  not  void.  Carrigan  v.  Lycoming  F. 
Ins.  Co.  58  Vt.  418,  38  Am.  Kep.  687. 

The  same  principles  upon  which  it  is  held  that 
goods  which  are  carried  for  an  illegal  purpose  or 
In  an  illegal  manner  cannot  be  tbe  subject  of  a 
valid  insurance  against  the  perils  of  tbe  sea  apply 
with  at  least  equal  force  to  an  Insurance  against 
fire  upon  goods  wbich  are  so  unlawfully  kept  in  a 
store  that  tbe  owner  is  liable  to  fine  and  imprison- 
ment, and  the  store  may  be  a  nuisance,  and  tbe 
goods  subject  to  seizure  and  forfeiture.  Kelly  v. 
Home  Ins.  Co.  97  Mass.  288. 

n.  Vii>lation  of  excise  laws. 

With  relation  to  violations  of  excise  laws,  there 
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seem  to  be  two  conflicting  rules.  Under  what 
might  be  termed  the  New  England  rule,  a  fire-in- 
surance policy  against  loss  by  fire  on  intoxicating 
liquors  kept  by  tbe  assured  for  sale  in  violation  of 
law  is  for  tbe  direct  purpose  of  enabling  him  to 
continue  his  offense  with  tbe  greater  safety,  and  is 
therefore  in  contravention  of  law,  and  void.  Kelly 
V.  Home  Ins.  Co.  97  Mass.  288. 

And  a  contract  directly  insuring  liquors  intended 
for  illegal  sale  is  invalid  as  one  made  to  afford  pro- 
tection for  illegal  acts.  Carrigan  v.  Lycoming  F. 
Ins.  Co.  53  Vt.  418,  88  Am.  Rep.  687. 

So,  a  fire-insurance  policy  on  a  saloon,  furniture, 
fixtures,  and  stock  in  trade  consisting  principally 
of  wines,  liquors,  and  cigars  never  attaches,  and  is 
invalid  wbere  tbe  assured  was  engaged  in  tbe  un- 
lawful business  of  selling  intoxicating  liquor  with- 
out a  license  at  tbe  time  it  was  issued  and  for  a 
month  afterwards.  Lawrence  v.  National  F.  Ins. 
Co.  127  Mass.  657,  note. 

And  a  fire-insurance  policy  containing  a  proviso 
that  it  shall  be  void  if  the  building  insured  thereby 
shall  be  occupied  or  used  for  unlawful  purposes  is 
rendered  invalid  where  for  two  or  three  months 
before  the  fire  a  number  of  barrels  of  intoxicating 
liquors  were  stored  in  tbe  building  witb  intent  to 
sell,  and  some  of  which  was  in  fact  sold  by  retail 
without  a  license,  though  such  acts  were  unknown 
to  the  owner.  Kelly  v.  Worcester  Mut.  F.  Ins.  Co. 
97  Mass.  285. 

And  no  action  can  be  maintained  upon  a  fire-in- 
surance policy  where  tbe  notice  and  proof  of  loss 
furnished  to  tbe  insurers  in  compliance  witb  a  re- 
quirement In  tbe  policy  that  such  notice  shall  show 
in  what  manner  tbe  building  was  occupied,  state 
that  it  was  occupied  as  a  hotel,  and  it  appears  in 
proof  that  no  license  had  been  given  to  keep  it  aa 
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drawn  after  an  exception  with  an  aoknowledg- 
ment  that  it  was  Dot  justified  under  tbe  existing 
state  of  the  record,  will  not  be  reflrarded  on  ap- 
peal as  prejudicial  error,  if  it  was  not  so  oonsid- 
ered  by  the  trial  ludf?e. 
4.  Testimony  aa  to  the  value  of  prop- 
erty te  relevant  on  the  question  of  damages,  un- 
der an  airreement  that  these  shall  not  exceed  the 
actual  cash  value  or  the  cost  of  repairing  or  re- 
piaclnp  the  property. 

6.  An  instmetlon  as  to  the  ille|raUty  of 
keepingr  liquors  for  sale  iQ  the  state  is  not 
made  erroneous  as  touching  a  matter  not  in  is- 
sue by  addiog  that  keeping  them  with  intent  to 
sell  them  out  of  the  state  would  not  be  unlaw- 
ful, although  there  may  be  no  evidenoe  of  an  in- 
tent to  sell  out  of  the  state. 

6«  An  appellant  cannot  complain  of  error 
in  an  instruction  which  was  in  his  own  interest. 

7.  An  estimate  of  the  value  of  insured 
property  hy  the  insured  in  his  proofs  of  loss 
will  not  constitute  fr^ud  if  he  places  the  amount 
too  high  merely  through  inadvertence  or  mis- 
take. 

(May  27,  1897.) 

APPEA.L  by  defendaot  from  a  iudgment  of 
the  District  Court  for  Carroll   County  in 


favor  of  plaintiff  in  an  action  brotigbt  to  re- 
cover the  amount  alleged  to  be  due  on  a  policj^ 
of  fire  insurance.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meurs,  McVey  ft  Cheshire,  for  appel- 
lant; 

Under  the  laws  of  Iowa,  the  plaintiff  bad 
not  the  right  to  own,  keep,  or  vend  drugs, 
medicines,  and  poisons,  because  he  was  not  a 
registered  pharmacist. 

McClain's  Code,  §  2580. 

Niagara  F.  Ins.  Co.  v.  DeOraff,  12  MidL 
124,  was  based  largely  on  the  fact  that  a  stat- 
ute then  in  force  in  Michigan  did  not  intend  to> 
destroy  or  affect  the  property  right  of  sprit uooa 
liquors. 

Hibbard  v.  PeopU,  4  Mich.  125;  Boifg  v. 
Jerome,  7  Mich.  145. 

Messrs.  Earle  ft  Prouty  and  F.  A» 
Charles*  for  appellee: 

Even  if  there  had  been  a  sale,  and  possesalon 
had  not  been  delivered,  it  would  not  have  In- 
validated the  insurance  policy. 

See  Kempton  v.  8taU  Ins,  Co.  62  Iowa,  83. 

If  the  insurance  itself  is  for  the  express  pur- 
pose of  aiding  and  assisting  in  carrying  on  so 
unlawful  business,  then  the  policy  is  void,  but 


a  hotel,  and  a  memorandum  of  speciai  hazards  an- 
nexed to  the  policy  prohibits  all  unlawful  business. 
Cbmpbeli  v.  Charter  Oaic  F.  A  M.  Ins.  Co.  10  Allen, 
213. 

So,  if  an  illegal  traffic  in  intozioatinff  liquors  is 
the  principal  business  of  a  druggist  insuring  his 
stock  of  goods,  and  his  other  business  is  a  mere 
cover  for  the  purpose  of  enabling  him  to  secrete 
and  disguise  his  real  business,  the  insurance  is  a 
contract  to  protect  bim  in  his  illegal  ventures,  and 
is  therefore  void.  Carrigan  v.  Lycoming  F.  Ins. 
Co.  53  Vt.  418,  88  Am.  Kep.  687. 

But  a  contract  of  insurance  on  a  stock  of  drugs 
of  one  who  carried  on  business  as  a  druggist,  using 
alcoholic  liquors  legitimately  in  his  drug  trade, 
and  occasionally  selling  them  in  violation  of  law, 
where  no  legal  design  entered  into  its  inception, 
would  be  so  far  collateral  to  the  illegal  acts  as  to 
render  it  valid  and  binding.  Carrigan  v.  Lycoming 
F.  Ins.  Co.  63  Vt.  418, 88  Am.  Hep. 687. 

And  whether  or  not  the  sale  of  intoxicating 
liquor  by  a  druggist  was  the  principal  part  of  his 
business,  and  his  dealing  in  drugs  a  mere  cover  to 
enable  him  to  secrete  and  disguise  his  illegal  traffic, 
so  as  to  invalidate  a  fire  insurance  on  his  stock  of 
goods,  is  a  question  of  fact  for  the  Jury.  Carrigan 
V.  Lycoming  F.  Ins.  Co.  68  Vt.  418,  88  Am.  Rep.  687. 

So,  a  policy  of  fire  insurance  upon  billiard  tables, 
l)alls,  and  cues  kept  by  the  assured  without  a 
license  for  tbe  purpose  of  playing  at  billiards  for 
hire,  gain,  or  reward,  in  violation  of  Mass.  Gen. 
Stat.  chap.  88.  §  70,  and  on  Intoxicating  liquors 
owned  and  kept  for  sale  by  kx)th  persons  to  whom 
the  policy  issued,  while  only  one  of  them  had  a  li- 
cense, and  upon  the  fixtures,  furniture,  and  pic- 
tures used  by  them  in  furnishing  and  adorning  the 
room  kept  by  them  as  a  billiard  saloon  and  a  bar 
room,  never  attaches,  and  is  illegal  and  void  where 
the  whole  is  carried  on  as  one  business.  Johnson 
V.  Union  Marine  &  F.  Ins.  Co.  127  Mass.  655. 

But  insurance  upon  a  bowling  alley  and  pool  ta- 
ble procured  while  tbe  owner  thereof  had  a  license 
is  valid,  and  recovery  may  be  had  in  case  of  loss  by 
fire,  though  the  license  afterwards  expired  and 
such  bowUng  alley  and  pool  table  were  continued 
in  use  for  some  time  thereafter,  where  their  use 
was  discontinued  before  the  fire.  Hinckley  v.  Ger- 
mania  F.  Ins.  Co.  140  Mass.  38.  54  Am.  Rep.  446. 

In  Hinckley  v.  Germania  F.  Ins.  Co.  140  Mass.  38, 54 
40  L.a  A. 


Am.  Dec.  445,  supra^  Johnson  v.  Union  Marine  A  F. 
Ins.  Co.  127  Mass.  555,  supra,  was  distinguished  upoQ 
the  ground  that  in  that  case  the  policy  was  oo  bil- 
liard tables,  iMdls,  cues,  etc.,  kept  without  a  Hoeoae 
at  the  time  the  policy  was  issued;  and  Kelly  v.  Bom» 
Ins.  Co.  97  Mass.  288.  supra^  was  distinguished  upoo 
the  ground  that  in  that  case  there  never  was  a  mo- 
ment when  the  liquors  were  not  illegally  kept,  mod 
that  therefore  the  policy  never  attached,  while  In 
tbe  case  at  bAV  the  business  was  legal  at  tbe  tinae  tbe 
policy  Issued. 

Upon  the  other  hand,  the  rule  of  the  prtnolpal 
case  is  that  a  contract  of  insurance  upon  ffooda 
susceptible  of  legitimate  use  is  collateral  to.  and 
too  remotely  connected  with,  the  illegal  use  to 
which  such  goods  are  put  to  be  affected  by  tt« 
where  no  illegal  oesign  entered  into  tbe  m^Wwy  of 
the  contract  at  its  Inception. 

Thus,  a  contract  of  insurance  upon  property  sus- 
ceptible of  lawful  uses,  though  its  sale  is  prohflv 
ited,  is  a  collateral  contract  in  which  no  lllegml  de- 
sign enters,  and  is  not  aflfeoted  by  the  character  of 
the  goods,  such  a  contract  not  being  illegal  unless 
the  contract  itself  is  for  a  directly  illegal  purpoee. 
Niagara  F.  Ins.  Co.  v.  DeGraff,  12  Micb.  124. 

And  spirituous  liquors,  though  kept  for  sale  tn 
violation  of  law,  may  be  lawfully  insured  airainst 
destruction  by  fire,  as  such  liquors  are  capable  of 
lawful  use.  and  the  insurance  attaches  to  the  profp- 
erty  only,  and  the  risks  insured  against  are  not  the 
consequences  oC  illegal  acts  but  of  acddenta.  NU 
agara  F.  Ins.  Co.  v.  DeGraff,  12  Mich.  124. 

And  evidence  in  an  action  on  an  insurance  policy 
on  the  stock  of  a  brewery,  that  at  and  before  tbe 
fire  the  insured  had  no  license  from  the  govern- 
ment as  distillers,  is  not  admissible  for  the  purpose 
of  showing  that  he  was  acting  in  violation  of  law. 
People*s  Ins.  Co.  v.  Spencer,  58  Pa.  863,  91  Am.  Dec 
217. 

So,  a  condition  in  a  flre  insurance  policy,  invsl- 
idating  it  if  gunpowder  or  other  articles  subject  to 
legal  restriction  should  be  kept  in  greater  quanti- 
ties or  in  a  different  manner  than  provided  tor  by 
law,  refers  to  articles  intrinsically  dangerous  in 
their  nature,  liable  to  cause  injury  accidentally  or 
from  carelessness,  and  not  to  liquors  the  traiBc  in 
which  is  made  Illegal  bv  law.  Niagara  F.  Ins^  Go. 
V.  DeGraff,  12  Micb.  124. 

And  the  right  of  a  person  insuring  saloon  fz* 
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if  it  is  merely  collateral  to  or  iDdependeut  of 
the  conduct  of  the  busiDess  itself,  then  it  does 
not  vitiate  the  policy. 

Carrigan  v.  Lycoming  F.  Int.  Co.  .58  Vt.  418, 
88  Am.  Rep.  687;  magara  F,  Ins,  Co,  v.  De 
Graf,  12  Mich.  124;  Ocean  Ins,  Co,  v.  PoUeys, 
18  Pet.  157.  10  L.  ed.  105;  Armstrongs.  Toler, 
11  Wheat.  258,  6  L.  ed.  468;  Martin  v.  Capital 
Ins,  Co.  85  Iowa,  043. 

QrwLugert  J.,  delivered  the  oploion  of  the 
court: 

On  the  22d  day  of  August,  1898.  the  defend- 
ant company  issued  to  the  plaintiff  its  policy  of 
fire  insurance,  to  the  amount  of  $1,200,  on  a 
stock  of  drugs,  patent  medicines,  etc. ,  at  Coon 
Rapids,  Iowa,  and  on  the  9th  day  of  Septem- 
ber, 1898,  said  stock  of  goods  was  destroyed  by 
fire,  and  this  action  is  to  recover  on  the  policy. 
The  following  are  defenses  pleaded,  to  each  of 
which  the  court  sustained  a  demurrer:  *'(8) 
The  defendant  says  that  there  was  conducted, 
in  the  building  described  in  the  petition,  and 
by  means  of  the  property  insured  in  said  policy 
a  pharmacy,  at  the  time  said  insurance  was 
written,  and  up  to  the  time  of  said  fire,  by  the 
said  B.  F.  Erb,  and  that  said  B.  F.  Erb  had  no 


permit  to  do  business  as  a  pharmacist,  and  that 
this  business  was  conducted  in  violation  of  the 
laws  of  the  state  of  Iowa,  and  that  this  fact  the 
plaintiff  concealed  from  this  defendant,  at  the 
time  this  insurance  was  written  and  at  all  times 
thereafter. — the  fact  that  he  was  conducting  a 
pharmacy  contrary  to  the  laws  of  the  state  of 
Iowa,  and  without  a  permit  to  conduct  such  a 
pharmacy,  and  in  violation  of  the  statutes  of 
Iowa, — which  concealment  was  a  material  fact 
concerning  this  insurance,  and  by  the  terms  of 
the  policy  renders  the  same  void.  (9)  Defendant 
further  says  that  said  Erb  was  engaged,  at  the 
place  described  in  the  petition,  and  by  means 
of  the  appliances  and  property  insured  in  the 
policy,  in  illegally  selling  intoxicating  liquors, 
at  the  time  said  policy  was  written,  and  there- 
after up  to  the  time  of  the  fire,  and  that  said 
Erb  was  not  a  registered  pharmacist,  neither 
had  he  any  permit  to  sell  or  deal  in  intoxicat- 
ing liquors,  and  these  facts  were  all  concealed 
from  the  defendant,  and  which  facts  are  each 
and  all  of  them  material  facts  concerning  this 
insurance;  and  by  the  express  terms  of  this 
policy  the  same  is  rendered  void  by  such  con- 
cealment." An  amendment  to  the  answer  was 
filed,  having  reference  to  some  particulars  to 


tures  to  recover  on  the  policy  in  case  of  loss  is  not 
prima  facie  affected  by  the  fact  that  be  had  no  li- 
cense to  eell  liquor.  Mttoclieeter  F.  Assur.  Co.  v. 
Feibelman  (Ala.)  28  So.  750. 

The  question  whether  spirituous  liquors  are  in- 
cluded in  the  term  '"g-rooeries**  sinoe  the  pas^afre  of 
the  Michigan  prohibitory  liquor  law.  as  used  in  a 
policy  of  insurance  upon  a  stock  of  groceries  kept 
for  sale,  in  an  action  upon  the  policy,  is  one  of  fact 
for  the  Jury.  Niagara  P.  Ins.  Co.  v.  DeGraff,  12 
Mich.  124. 

In  Niagara  F.  Ins.  Co.  v.  DeGraff.  12  Mich.  124, 
the  lottery  insurance  oases  were  distinguiBhed  as 
not  at  all  parallel,  as  insuring  a  lottery  ticket  re- 
quires the  lottery  to  be  drawn,  which  constitutes 
the  illegal  act,  in  order  that  the  insurance  shall  at- 
tach to  the  risk. 

III.  Offenses  against  public  order  and  decency. 

The  insurance  of  lottery  tickets  is  invalid  as 
against  public  policy,  and  under  N.  Y.  act  April  7, 
1807,  declaring  it  to  l)e  a  public  misdemeanor  to  In- 
sure tickets  in  lotteries,  and  the  act  of  February  17, 
1809,  extends  the  provisions  of  that  act  to  all  lot- 
teries whatever,  whether  foreign  or  domestic. 
Mount  V.  Waite,  7  Johns.  434. 

But  while  insurance  upon  lottery  tickets  is  void, 
the  insured  violates  no  statute,  and  does  not  stand 
in  pari  delicto^  and  is  entitled  to  recover  back  the 
premium  paid  for  the  insurance.  Mount  v.  Waite, 
7  Johns.  434. 

And  a  fire-insurance  policy  upon  a  shoe  factory 
and  the  stock  therein  is  not  invalidated  by  the 
drawing  of  a  lottery  in  a  single  room  therein  in 
which  no  stock  was  kept,  with  the  consent  and  par- 
ticipation of  the  assured,  where  it  does  not  appear 
that  such  drawing  bad  anythinir  to  do  with  the  fire, 
as  such  act  was  wholly  independent  of  and  discon- 
nected from  the  subject-matter  of  the  insurance. 
Bgardman  v.  Merrimac  Mut.  F.  Ins.  Co.  8  Cush.  683. 

And  the  owner  of  property  may  insure  it  though 
he  is  a  member  of  a  trust  for  the  purpose  of  con- 
trolling the  price  of  property  of  that  kind.  Spring- 
Held  F.  &  M.  Ins.  Co.  V.  Cannon  (Tex.  Civ.  A  pp.)  40 
8.  W.  876. 

So,  a  fire-insurance  policy,  the  application  for 
which  refers  to  and  states  that  the  property  in- 
sured is  used  as  the  private  dwelling  of  the  appli- 
cant, which  names  the  use,  and  provides  that  it 
40  L.  R.  A. 


shall  be  void  if  ased  for  any  other  purpose,  is  ren- 
dered invalid  by  the  conversion  of  the  dwelling 
into  a  house  of  prostitution.  Cedar  Rapids  Insur- 
ance Co.  V.  Shimp.  16  III.  App.  248. 

The  conversion  of  ordinary  sleeping  apartments 
into  a  house  of  assignation  and  prostitution  kept  in 
a  disorderly  manner  constitutes  such  a  change  of 
occupancy  of  insured  premises  as  will  require  no- 
tice to  the  insurer  under  a  policy  providing  that 
failure  to  give  notice  of  any  change  in  the  occu- 
pancy thereof  shall  invalidate  it.  Indiana  Ins.  Co. 
V.  Brehm,  88  Ind.678. 

And  a  flre-insuranoe  policy,  the  application  for 
which  states  that  the  house  to  be  inisured  was  kept 
as  a  hotel,  which  is  made  a  part  of  the  policy  and 
constitutes  a  warranty,  is  invalid,  and  no  recovery 
can  be  had  thereon  where  it  was  occupied  as  a 
house  of  ill- fame  to  the  knowledge  of  the  owner 
or  his  agent  who  made  the  representation;  but  if 
the  building  was  leased  as  a  hotel,  and  apparently 
used  as  such,  and  the  fact  that  it  was  otherwise 
used  was  without  the  knowledge  or  consent  of  the 
owner,  he  can  recover  in  case  of  loss.  Hall  v.  Peo- 
ple's Mut.  F.  Ins.  Co.  6  Gray,  185. 

And  the  fact  that  premises  insured  by  the  owner 
and  occupied  by  a  tenant  were  used  as  a  place  of 
prostitution  does  not  invalidate  the  Insurance 
thereon  where  the  owner  did  not  authorize  and  bad 
no  knowledge  of  such  use,  and  the  property  was 
not  rented  for  that  purpose,  and  was  converted  to 
such  use  by  the  tenant.  Nebraska  &  I.  Ins.  Co.  v. 
Chrlstiensen,  29  Neb.  572. 

So,  in  Loehner  v.  Home  Mut.  Ins.  Co.  17  Mo.  247, 
the  fact  that  the  premises  insured  were  used  as  a 
house  of  prostitution  was  treated  as  not  affecting 
the  validity  of  the  policy,  the  question  of  its  valid- 
ity being  made  to  turn  upon  the  question  whether 
the  suppression  of  that  and  other  facts  enhanced 
the  risk. 

But  a  policy  of  fire  insurance  on  a  stock  of  fire- 
works, containing  a  provision  that  it  shall  be  null 
and  void  whenever  any  article  shall  be  kept  in 
quantities  greater  than  the  law  allows,  or  in  a  man- 
ner different  from  that  prescribed  by  law,  unless 
said  use  or  keeping  is  specially  provided  for,  is  to 
be  construed  to  mean  that  the  assured  may  keep 
only  such  fire- works  as  it  is  lawful  to  keep  under 
municipal  regulations;  and  where  he  kept  danger- 
ous colored  lights  contrary  to  the  provisions  of  a 
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the  defenses  in  question;  but  it  deals  mainly 
with  conclusions  of  law,  and  as  to  facts  it 
seems  to  add  nothing  to  the  sufficiency  of  the 
defenses  pleaded,  and  hence  it  need  not  be  set 
out. 

The  proposition  for  consideration,  as  pre- 
sented by  appellant,  is:  "Can  there  be  a  recov- 
ery on  an  insurance  policy  covering  articles  of 
merchandise  which  are  owned  and  kept  and 
used  in  violation  of  the  laws  of  the  state?"  It 
is  urged  that  to  permit  such  a  recovery  would 
be  against  public  policy.  The  line  of  authori- 
ties coming  to  our  notice,  to  aid  in  the  solution 
of  the  question,  is  quite  limited.  Those  near- 
est to  sustainiDg  appellant's  view  are  in  Massa- 
chusetts. In  Kelly  v.  Worcester  MuU  F.  Ins. 
Co.  97  Mass.  284,  the  insurance  was  on  a  build- 
ing that,  in  violation  of  the  conditions  of  the 
policy  that  the  building  should  not  be  occupied 
•or  used  for  unlawful  purposes,  was  used  for 
gambling  in  violation  of  law,  which  avoided 
the  policy.  The  case  seems  to  hare  no  bear- 
ing on  the  facts  of  this  case.  Kelly  v.  Home 
Ins.  Co.  97  Mass.  288,  is  a  case  in  which  the 
insurance  was  on  a  stock  of  liquors  kept  by  the 


assured  for  sale  in  violation  of  law.  The  policy 
covered  the  liquors  and  casks  oontaining  thecL 
The  opinion  holds  the  policy  void,  and.  epeaic- 
ing  of  the  assured,  it  closes  with  the  word«: 
''His  contract  was  in  contraventioD  of  law,  and 
void  as  to  him,  because  he  entered  into  it  in 
order  to  protect  himself  in  his  iUe^ral  acta.** 
The  case,  as  to  authority,  is  grounded  on  hold- 
ings in  cases  involving  marine  insurance  lo 
such  cases  the  rule  is  announced  that  'nhe 
illegality  of  the  voyage  in  all  cases  avoids  the 
policy,  and  the  voyage  is  always  illegal  whea 
the  goods  or  trade  are  prohibited,  or  the  mode 
of  its  prosecution  violates  the  provisions  of  i 
statute."  In  Boardman  v.  Merrimack  Mut.  F. 
Ins.  Co.  8  Cush.  583,  it  was  sought  to  avoii 
policies  of  insurance  on  a  building  and  per- 
sonal property,  consisting  of  leather  aoii 
materials  for  the  manufacture  of  shoes.  Tte 
evening  before  the  fire  persons  assembled  in  a 
room  in  the  building  and  conducted  a  lottery. 
which  was  a  use  of  the  room  for  an  anlawfol 
purpose.  The  rule  of  the  case  is  stated  as  fol- 
lows: "The  drawing  of  a  lottery,  with  the 
consent  and  participation  of  the  assured,  in  t 


city  ordinance,  which  caused  a  flre«  he  cannot  re- 
cover. Jones  V.  Piremen^s  Fund  Ins.  Co.  2  Daly, 
80T. 

IV.  Violation  of  law  tojcing  occupations. 

A  policy  of  Insurance  upon  the  stock  of  ffoods  of 
a  merchant  Is  a  contract  with  reference  to  his  busi- 
ness, within  the  meaning  of  Miss.  Code  J 892,  M38H0, 
8401,  ImposinR  a  privilege  tax,  graded  In  accordance 
with  the  value  of  the  stock  of  goods  to  be  carried 
during  the  year,  and  providing  that  all  contracts 
made  with  any  person  who  shall  violate  that  act  In 
reference  to  the  business  carried  on  in  disregard 
thereof  shall  be  null  and  void  bo  far  as  such  person 
may  base  any  claim  upon  them.  American  F.  Ins. 
Co.  V.  First  Nat.  Bank,  73  Miss.  468. 

And  one  who  exercises  the  privilege  of  keeping 
a  store  without  paying  the  price  and  obtaining  the 
license  prescribed  by  law,  and  effects  an  insurance 
upon  the  stock  of  goods  so  employed,  cannot  re- 
cover on  the  policy  in  case  of  loss,  under  Miss.  Code, 
§  568,  imposing  a  tax  upon  such  privilege,  and  re- 
quiring a  license  for  the  exercise  thereof,  and  pro- 
viding that  all  contracts  made  with  any  person  who 
shall  violate  that  act  with  reference  to  the  busi- 
ness carried  on  or  in  disregard  of  that  law  shall  be 
null  and  void.  Pollard  v.  Phoenix  Ins.  Co.  68  Miss. 
dU.  66  Am.  Rep.  805. 

So.  a  contract  of  insurance  upon  a  stock  of  goods 
'  is  one  made  with  reference  to  the  business,  which 
will  be  reodercd  Invalid  by  the  fact  that  the  stock 
insured  exceeds  the  limits  covered  by  the  license 
paid  under  the  Mississippi  statute,  though  at  the 
time  of  the  payment  thereof  it  was  sufficient.  Sun 
Mut.  Ins.  Co.  V.  Searles,  73  Miss.  62. 

And  one  who  with  knowledge  that  his  stock  of 
goods  would  vary  during  the  year  from  a  value  of 
$2,000  to  S7,000,  and  Intending  that  the  stock  should 
vary  between  such  sums,  pays  a  privilege  tax  un- 
der Miss.  Code  1892,  6  3390,  etc.,  upon  a  basis  that 
the  stock  never  exceeds  $8,600,  violates  the  provi- 
sions of  that  law,  and  a  contract  of  insurance  upon 
such  goods  is  rendered  invalid  thereby.  American 
F.  Ins.  Co.  V.  First  Nat.  Bank,  73  Miss.  469. 

And  a  change,  by  an  insurance  company,  of  a  pol- 
icy issued  by  it,  by  substituting  the  words  ^^sused 
solely  for  warehouse  purposes'^  in  the  place  of  the 
words  'it  is  understood  and  agreed  that  this  build- 
ing is  to  be  occupied  as  a  warehouse  only  during 
the  continuance  of  this  policy,"  does  not  create  a 
new  contract  which  will  be  rendered  valid  by  the 
proper  payment  by  the  assured  of  the  privilege  tax 
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required  by  the  Mississippi  statute,  where  the  p-ii- 
icy  as  formerly  issued  had  been  rendered  invmnl 
by  a  failure  to  make  sufficient  payment.  Ameti- 
can  F.  Ins.  Co.  v.  First  Nat.  Bank,  73  Mtaa.  400. 

And  where  a  merchant  has  paid  the  proper  prir- 
ilege  tax  under  the  MissisBippi  statute  taxing  occu- 
pations, but  between  the  date  of  payment  aod  the 
date  of  making  a  contract  of  inaoranoe  his  stock 
increases  and  exceeds  the  limit  covered  bytb^ 
license,  his  business  instantly  beoomee  one  coo- 
ducted  in  violation  of  law.  and  is  illegal  and  not 
protected  by  his  license,  and  the  contract  of  Uasur- 
ance  is'  rendered  invalid  thereby.  8un  Mut.  Insw 
Co.  V.'  Searles,  73  Miss.  62. 

In  Sun  Mut.  Ins.  Go.  v.  Searles.  73  Miss.  88;  «aprx, 
Soeed  v.  British  America  Assur.  Co.  78  MfsB^  5U  in- 
fra, was  distinguished  upon  the  ground  that  that 
case  merely  held  that  where  a  merchant  has  psMi 
the  proper  privilege  tax,  and  his  stock  has  been 
kept  within  the  limit  covered  by  that  priTll€8«  tax 
up  to  the  time  be  makes  the  contract  of  inaoianoe, 
his  business  was  legally  licensed  for  the  whole  time 
from  the  taking  out  of  the  privilege- tax  license,  up 
to  and  including  the  day  of  making  the  contract  of 
insurance,  and  it  was  therefore  valid,  and  not  rea. 
dered  Invalid  by  an  increase  of  the  stock  orer  the 
legal  limit  subsequent  to  the  making  of  the  con- 
tract of  insurance. 

Insurance  upon  a  stock  of  goods  is  not  invalid, 
however,  on  the  ground  that  the  business  was  car- 
ried  on  in  disregard  of  Miss.  Code.  6i3390, 3401,  pro- 
viding for  a  tax  thereon,  where  at  the  time  tbe 
contract  of  insurance  was  made  the  Insured  had 
paid  the  tax  required  by  that  statute  for  tmosscc- 
Ing  a  business  with  a  stock  of  goods  he  then  bad. 
though' before  the  loss  occurred  his  stock  had  been 
so  increased  that  thereafter  he  might  not  lawfuily 
conduct  the  business  without  the  payment  of  an 
additional  tax.  Sneed  v.  British  America  Aasur. 
Co.  72  Miss.  51. 

And  a  payment  of  a  sufficient  privilege  tax  at 
any  time  during  tbe  month  has  a  retroactive  ef- 
fect, under  Miss.  Code  1892,  $  3406,  requiring  a  tax 
collector,  when  a  privilege  tax  Is  paid  during'  any 
month,  but  after  the  first  day  thereof,  to  date  the 
license  as  of  that  day,  and  provldlixg  that  it  shall 
be  good  for  one  year  from  that  day,  so  as  to  tsU- 
date  a  contract  of  insurance  on  the  stock  of  goods 
made  during  that  month,  though  tbe  tax  was  not 
in  fact  paid  until  after  the  contract  was  made. 
American  F.  Ins.  Co.  v.  First  Nat.  Bank,  78  Miss.  4A. 
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"building  insured  against  loss  by  fire,  as  a  shoe 
manufactory,  does  not  avoid  the  policy  on  the 
building,  nor  on   the  stock   therein."    In  the 
opinion  is  llie  following  language:     **The  dis- 
tinction between  cases  where  contracts  are  or 
are  not  void  as  against  law,  is  well  stated  by 
Marshall,    Ch.  J.,   in  Armstrong  v.  Toler,  11 
Wheat.   271,  6  L.  ed.  472.     The  principle  es- 
tablished is,   that  where  the  consideration  is 
illegal,  immoral,  and  wrong,  or  where  the  di- 
rect   purpose    of    the   contract    is  to    effect, 
advance,  or  encourage  acts  in  violation  of  law, 
it  is  void.     But  if  the  contract  sou&rht  to  be 
enforced  is  collateral  and  independent,  though 
in  some  measure  connected  with  acts  done  in 
violation  of  law,  the  contract    is  not  void." 
This  rule  is  followed  in  John»on    v.    Union 
Marine  db  F.  Ins.  Co.  127  Mass.  555,  in  which  a 
policy  was  held  void.    In  Niagara  F.  Ins.  Co. 
V.  De  Graff,  12  Mich.  124,  the  policy  included, 
among  other  things,  groceries,  among  which 
were  liquors,  and  the  policy  was  claimed  to  be 
void,  because  to  sustain  the  policy  with  liquors 
included  would  be  insuring  an  illegal  traffic. 
The  case  is  quite  in  line,  on  principle,  with  the 
one  at  bar.     The  case  briefly  treats  of  the  rule 
as  to  marine  insurance,  holding  it  to  be  inap- 
plicable, and,   as  suggesting  a  state  of  facts 
that  would  be  applicable,  it  is  said:  *'If  this 
policy  were,  in  express  terms,  a  policy  insur- 
ing the    party  selling  liouor  against  loss  by 
fine  or  forfeiture,  it  would  be  quite  analogous. 
But  this  insurance  attaches  only  to  property, 
and  the  risks  insured  against  are  not  the  con- 
sequences of  illegal   acts,   but  of  accident." 
In  the  opinion  it  is  further  said:     "By  insur- 
ing his  property,  the  insurance  company  has 
no  concern  with  the  use  he  may  make  of  it, 
and,  as  it  is  susceptible  of  lawful  uses,  no  one 
can  be  held  to  contract  concerning  it  in  an  il- 
legal manner  unless  the  contract  itself  is  for  a 
directly  illegal  purpose.     Collateral  contracts, 
in  which  no  illegal  design  enters,  are  not  af- 
fected by  an  illegal  transaction  with  which 
they  may  be  remotely  connected."    The  case 
cites  Ocean  Ins.  Co.  v.  Polleys,  13  Pet.  157.  10 
L.  ed.  105;  and  Armstrong  v.  Toler,  11  Wheat. 
258,  6  L.  ed.  468.     It  is  there  said :    "It  is  dif- 
ficult to  perceive  how  public  policy  can  be 
violated  by  an  insurance  of  anv  kind  of  prop- 
erty recognized  bylaw  to  exist.      In  Garrignn 
V.  Lycoming  F.  Ins.  Co.  53  Vt.  418,  38  Am. 
Rep.  687,  the    Massachusetts    cases    and  the 
Michigan    cases   are    noticed,  and    the    case 

Quotes  much  of  the  language  we  have  quoted 
rom  them.  The  policy  in  that  case  covered  a 
stock  in  trade  consisting  of  groceries,  pro- 
visioDS,  drugs,  .  .  .  mcludmg  wines  and 
liquors.  In  the  case  at  bar,  as  in  that  one, 
liquors  are  included  in  the  terms  of  the  policy. 
In  that  case  it  is  said:  "If  the  purpose  of  the 
contract  in  question  had  been  to  protect  the  as- 
sured in  the  sale  of  intoxicating  liquors,  it 
would  have  been  null;  but  the  greater  part  of 
the  property  insured  consisted  of  goods,  insur- 
ance upon  which  was  subject  to  no  objection. 
The  contract  was  legal  upon  its  face,  nothing 
appearing  to  show  that  the  wines  and  liquors 
were  intended  for  illegal  sale;  and  it  is  a  fact, 
not  needing  proof,  that  in  compounding  medi- 
cines, liquors,  especial Iv  wines  and  alcohol, 
are  of  daily  use,  and  for  that  purpose  their 
possession  and  use  by  druggists  are  legitimate 
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The  assured  was  a  dealer  in  drugs  and  medi- 
cines, and  in  that  respect  legitimately  and  pre- 
sumably using  liquors.  There  was  evidence 
tending  to  show  that  he  illegally  sold  them,  in- 
cluding those  not  used  in  compounding  medi- 
cines; and  the  fact  may  have  been  that  the 
latter  trade  was  the  larger  and  his  main  one. 
If  such  illegal  traffic  was  the  business  of  the 
assured,  and  his  legal  traffic  and  transactions 
with  other  property  a  mere  cover,  ostensibly 
carried'  on  for  the  purpose  of  enabling  him  to 
secrete  and  disguise  his  iniquity,  the  purpose 
of  the  contract  would  be  to  protect  him  in  his  - 
illegal  ventures,  and  it  would  therefore  be 
void;  but  if  he  carried  on  business,  using  alco- 
holic liquors  legitimately  in  his  drug  trade, 
and  occasionally  sold  them  in  violation  of  law, 
we  think  that,  if  no  illegal  design  entered  into 
the  making  of  the  contract  in  its  inception, 
that  it  would  be  so  far  collateral  to  the  illegal 
acts  that  it  would  be  inconsistent,  and  in  ac- 
cordance with  no  well  adjudged  case,  to  hold 
it  null."  The  case  of  Pollard  v.  Phti^nix  Ins. 
Co.  63  Miss.  244,  56  Am.  Rep.  805,  is  deter- 
mined upon  a  statute  making  contracts  void, 
and  is  of  no  force  as  authority. in  this  case. 
This  case,  in  some  respects,  differs  from  any 
we  have  noticed  or  cited;  but  we  think  the 
rule  of  the  Michigan  and  Vermont  cases  an- 
nounces the  correct  doctrine. 

The  following  is  the  property  insured,  as 
stated  in  the  policy:  ''$1,200  on  his  general 
stock  of  drugs,  patent  medicines,  lamps  and 
lamp  goods,  paints,  oils,  stationery,  books, 
wall  paper,  liquors,  fancy  and  toilet  articles, 
and  druggist's  sundries."  It  shows  much 
property  insured,  outside  of  liquors  and  drugs, 
for  which  permits  to  sell  must  be  obtained. 
The  facts  to  bring  the  policy  within  the  rule 
to  make  it  void  are  wanting.  The  drugs  and 
the  liquors  are  recognized  property  in  this  state, 
and  as  legitimate  subjects  of  insurance  as  other 
property.  It  is  the  illegal  use  of  them  that 
gives  rise  to  the  questions  before  us.  We  have 
not  seen  a  case  in  which,  because  of  the  mere 
use  of  property  for  illegal  purposes,  not  in- 
creasing the  hazard,  in  the  absence  of  stipula- 
tions to  that  effect,  a  policy  has  been  held  void 
because  of  such  use.  It  is  not  a  case  in  which 
the  contract  itself  is  against  public  policy,  by 
the  parties,  at  the  inception  of  it,  intending  it  to 
be  in  aid  of  purposes  or  designs  to  violate  the 
law.  This  case  simply  presents  the  question 
whether,  where  a  partjr  uses  property  for  an 
unlawful  purpose  that  is  susceptible  of  legiti- 
mate use,  such  use  will  render  the  insurance 
contract  void,  as  against  public  policy.  We 
think  that  no  authority  sustains  such  a  rule, 
and  it  does  not  seem  to  be  dictated  by  reason. 
2.  A  condition  of  the  policy  is  that  it  shall 
be  void  ^'if  any  change  take  place  in  the  in- 
terest, title,  or  possession  of  the  subject  of  in- 
surance, .  .  .  whether  by  legal  process  or 
judgment,  or  by  voluntary  act  of  the  assured 
or  otherwise."  On  the  22d  day  of  July,  1893. 
the  plaintiff  entered  into  a  written  contract 
with  one  Funk  to  sell  to  him  the  stock  insured 
in  exchange  for  land,  the  exchange  to  be  ef- 
fected not  later  than  August  1,  1893.  The 
agreement  was  never  executed.  Defendant 
pleads  the  facts  setting  out  the  contract,  and 
to  that  division  of  the  answer  there  was  a  de- 
murrer, which  the  court  sustained,  and  com- 
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plaint  is  made  of  that  ruling.  Appellant  con-  * 
cedes  that,  under  the  holdings  of  this  court, 
such  a  sale  as  is  pleaded  does  not  avoid  a  policy 
that  contains  a  provision  against  the  "sale  of 
the  proj)erty  or  exchange  of  title;"  but  it  is 
said  that  this  policy  goes  further  and  renders 
it  void  "if  any  change  .  .  .  takes  place 
in  the  interest  of  the  subject  of  insurance/' 
etc..  and  it  is  urged  that  "to  some  extent" 
there  was,  by  the  contract,  a  change  of  interest. 
The  conclusion  of  appellant's  argument  is  that 
plaintiff's  only  liability  for  a  failure  to  perform 
.  the  contract  would  have  been  a  judgment  for 
damages  for  breach  of  his  contract  There 
was  no  change  of  possession,  no  right  of  use. 
Speaking  of  the  interests  contemplated  by  the 
policy,  we  fail  to  imagine  any  change  therein 
because  of  the  contract.  It  was  a  simple  agree- 
ment to  in  the  future  make  such  a  change, 
which  was  never  done.  It  is  true  that  the 
policy  stipulates  against  a  change  of  interest, 
or  a  change  of  title,  or  a  change  of  possession. 
There  was  not  a  change  of  either.  Plain  tiff's  in- 
terest in  the  safety  of  the  property  was  as  great 
after  the  contract  as  before,  for  the  purchase 
price  depeAded  on  an  invoice  to  oe  taken  be- 
fore the  transfer;  so  that  there  was,  because  of 
the  contract,  no  increase  of  hazard.  It  may 
be  said  that  the  only  interest  contemplated  by 
the  contract  was  that  of  ownership.  Its  terms 
could  give  rise  to  no  contingency  under  which 
Funk  would  assert  any  other  intierest  than  that 
of  ownership.  These  facts  brin^  the  case  in 
line  with  the  holdings  under  which  appellant 
concedes  the  policy  would  be  valid. 

8.  The  following  appears  in  the  record  as  oc- 
curing  during  the  opening  statement  ^to  the 
jury  by  plaintiff's  counsel: 

What  I  undertake  to  say  is  this,  that  they 
have  had  a  foreign  fellow  running  around  here 
with  a  bottle  of  whisky  in  his  pocket,  that 
they  called  a  "detective;"  that  the  defendants 
have  had — 

Mr.  Cheshire:  To  this  statement  the  de- 
fendant objects  and  excepts. 

Mr.  Prouty:  If  I  don't  prove  it,  it  will  re- 
verse your  case.  What  I  undertake  to  say  is 
this,  gentlemen, — I  will  stand  by  what  I  said, 
—that  I  understand  that  they  have  had  a  fel- 
low running  around  here  looking  up  testi- 
mony. 

Mr.  Cheshire:  And  to  all  this  the  defend- 
ant excepts. 

Mr.  Prouty:  But  I  undertake  to  say  the  tes- 
timony they  will  have,  if  they  do  have  an^^ 
here,  that  we  burned  this  propertv, — that  it  is 
based  upon  improper  motives,  and  is  improper 
testimony;  that  there  is  not  a  particle  of  truth 
in  it;  that  Mr.  Erb,  at  the  time  the  flre  occur- 
red, was  at  the  time  in  bed,  sound  asleep,  at 
4  o'clock  in  the  morning,  and  I  guess  a  little 
bit  sounder  than  any  other  man  in  town. 

Mr.. Cheshire:  And  to  all  of  this  statement 
to  the  lury  the  defendant  excepts  and  objects. 

Mr.  Prouty :  Upon  reflection,  I  am  inclined 
to  think  that  my  remarks  concerniDg  the  man- 
ner of  obtaining  evidence  on  the  part  of  the 
defendant  were  improper,  under  the  present 
state  of  the  record,  and  that  I  would  not  be 
permitted  to  prove  the  things  which  I  at- 
tempted to  say,  on  account  of  the  condition  of 
the  record  just  now, — ^a  matter  that  I  did  not 
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fully  consider  when  making  the  siatemeat,— 
and  I  therefore,  in  the  presence  of  the  conn 
and  the  jury,  withdraw  all  statemenu,  at  :b:» 
time,  as  to  the  manner  of  obtaining  testimoov  n 
the  part  of  the  defendant. 

It  is  thought  that  the  appellant  was  prtjc 
diced  by  the  statement,  notwithstanding  Uke 
words  withdrawing  it.  It  is  true  that  the  with 
drawal  does  not  acknowledge  that  the  sta'J^ 
ment  as  to  what  could  be  proved  was»  fs-se. 
but  it  followed  so  soon  after  the  other  stit«- 
ment  that  the  jury  must  have  clearly  nnJer 
stood  that  it  would  not  be  relied  on  a$  & 
fact,  and  there  was  a  practical  acknowjedg 
ment  by  counsel  that  he  was  wrong,  in  viev 
of  the  record,  in  making  the  statement.  I:  is 
always  to  be  regretted  when  matters  occur :«: 
cast  suspicions  on  the  fairness  of  a  trial;  ba- 
it was  in  the  presence  of  the  trial  Judge.  wb>> 
could  know,  better  than  we  can.  the  prol^bi. 
ities  of  prejudice  because  of  it.  We  are  lc 
warranted  in  saying  that  prejudice  resultec. 
In  fact,  we  are  inclined  to  the  view  that  it  could 
not. 

4.  To  show  the  damages  sustained,  'Jx 
plaintiff  was  used  as  a  witness,  and.  for  tti» 
purposes  of  the  examination,  the  stock  va? 
itemized,  as  goods,  chemicals,  syrups,  etc, 
patent  medicines,  lamps,  lamp  goods.  paiD*.* 
and  oils,  etc.  The  witness,  under  objections 
stated  the  value  of  the  different  items.  Tih 
following  is  a  provision  of  the  policy:  "T.iir 
company  shall  not  be  liable  beyond  the  actul 
cash  value  of  the  property  at  the  time  ^} 
damage  or  loss  occurs,  and  the  loss  or  dsm 
age  shall  be  ascertained  and  estimated  accrr^ 
ing  to  such  actual  cash  value,  wiih  proper  ic 
ductions  for  depreciations,  and  shall  in  l: 
event  exceed  what  it  would  cost  the  insured  i 
repair  or  replace  same  with  material  of  Ikf 
kind  and  quality."  It  is  urged  that  the  quo 
tions  asked  did  not  establisn  the  measure  :f 
damage  agreed  upon.  We  think  it  tended  :c 
The  witness  was  asked  to  state  the  tsIik 
which  is  presumed  to  mean  the  cash  value,  of 
the  goods  at  the  time  of  the  loss;  and  itai 
would  include  any  depreciation.  Such  cssl 
value  would  also  fix,  presumably,  the  co»t  ' 
replacing,  in  a  case  where  resort  must  be  l^ 
to  the  markets  for  that  purpose.  A  diffen^s' 
rule  as  to  replacing  might  obtain  as  to  scru 
classes  of  property. 

6.  The  following  is  the  second  insiructir' 
given  to  the  jury:  "Plaintiff  has  alleged  ihi' 
the  liquors  named  in  the  policy  of  insunn> 
were  not  owned  or  possessed  by  him  for  '^t 
purpose  of  sale  in  violation  of  law.  Tl^ 
question  is  an  issue,  and  you  are  told  that,  be- 
fore plaintiff  can  recover  the  value  of  such  Id 
toxica  ting  liquors,  it  must  appear  in  »i<i: 
tion  to  all  other  necessary  conditions,  and  tUt 
by  a  preponderance  of  the  evidence,  tbatplix 
tiff  did  not  own  or  possess  such  liquors  wil 
intent  to  sell  the  same  within  this  state.  1' 
he  has  not  so  established  such  facts,  then  \*< 
should  find  for  the  defendant  on  this  is«i^ 
Plaintiff  had  the  right  to  keep  said  liquor> '.: 
he  did  not  intend  to  sell  them  within  this  statt. 
or  if  he  kept  them  with  intent  to  sell  the  sacic 
outside  of  the  state,  his  ownership  and  p>^ 
session  would  not  be  unlawful."  The  as 
plaint  as  to  the  instruction  is  that  it  U\h  ttr 
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jury  that  plaintiff  had  the  right  to  keep  the 
liquors  in  the  state  with  intent  to  sell  them 
outside  the  state,  and  it  is  said  that  there  is  no 
evidence  of  an  intent  to  sell  oustside  of  the 
the  state.  There  was  evidence  that  they 
were  kept  for  sale  in  Iowa  in  violation 
of  law.  The  court,  by  the  instruction,  told 
the  jury  that,  before  there  could  b^  a 
recovery  for  the  liquors,  it  must  appear  that 
they  were  not  kept  for  sale  in  Iowa.  It  then, 
with  a  view  evidently  to  make  plain  the 
law,  informed  the  jury  that  the  keeping  of  the 
liquors  in  Iowa  with  intent  to  sell  elsewhere 
would  not  be  unlawful.  Conceding  there 
was  no  evidence  of  an  intent  to  sell  else- 
where, there  was  no  error.  The  instruction 
merely  guarded  the  jury  against  an  impression 
that  keeping  with  an  intent  to  sell  anywhere 
would  be  unlawful.  It  was  not,  as  appellant 
urges,  submitting  to  the  jury  a  question  not 
at  issue  in  the  case. 

There  is  a  further  complaint  as  to  the  same 
instruction,  in  that  it  holds  the  reverse  of  the 
holding  on  demurrer,  wherein  it  is  claimed  the 
policy  is  Yoid  because  of  the  keeping  of  li- 
quors for  sale  in  violation  of  law;  and  it  is  said 
that,  if  there  could  be  no  recovery  for  the  li- 
quors, there  could  be  none  on  the  policy,  be- 
cause, if  it  was  void  as  to  one  item,  it  would 
be  as  to  all.  In  view  of  our  holding  as  to  the 
demurrer,  appellant  cannot  well  complain  of 
the  instruction;  for  the  error,  if  any,  is  in  its 
interest  by  excluding  from  the  amount  of  the 
recovery,  if  the  facts  were  found,  one  item  for 
which,  under  the  ruling  on  the  demurrer, 
there  might  be  a  recoyery'.  It  is  not  to  be  un- 
derstood that  we  hold  to  the  rule  suggested, 
that  because  there  might  be  one  item  of  prop- 
erty as  to  which  the  policy  would  be  void,  on 
account  of  the  acts  of  the  assured  after  the 
policy  issued,  the  entire  policy  would  be  void. 
The  case  in  this  respect  is  quite  different  from 
Garter  v.  Hawkeys  Ins.  Co,  69  Iowa.  202, 
where  the  wrongful  acts  of  the  assured  went 
to  the  inception  of  the  policy. 


6.  A  defense  pleaded  is  that  the  plaintiff 
was  not  the  sole  and  unconditional  owner  of 
the  property.  Issues  were  taken  thereon,  and 
the  court  instructed  that  there  was  not  suffi- 
cient evidence  to  establish  the  defense.  In  this 
there  was  no  error.  It  was  an  affirmative  de- 
fense, and  the  evidence  did  not  support  it,  so 
that  a  finding  for  defendant  could  have  been 
sustained. 

Another  defense  pleaded  is  that,  in  making 
the  proofs  of  loss,  the  plaintiff  swore  falsely, 
with  intent  to  defraud  the  defendant.  The 
court  instructed  that,  if  he  did  so.  he  could 
not  recover.  The  complBint  is  as  to  the  value 
fixed  on  the  property.  The  proofs  show  the 
value  to  be  $S,960.  The  jury  found  the  value 
at  13.600.  The  court  said  to  the  jury  that,  if 
the  plaintiff,  in  the  proofs  of  loss,  placed  the 
amount  too  high  through  inadvertence  or  mis- 
take, with  no  intent  to  defraud  the  defendant, 
the  statement  would  not  necessarily  defeat 
plaintiff's  right  to  recover.  It  is  urged  that 
there  is  no  claim  that  the  statements  were  made 
through  inadvertence  or  mistake.  The  differ- 
ence between  the  actual  value  as  found,  and 
that  stated  in  the  proofs  of  loss,  would,  alone, 
suggest  the  thought  and  justify  the  instruc- 
tions given.  Without  some  such  qualification 
of  the  rule  as  was  given,  the  correctness  of 
the  instruction  might  be  doubted.  The  very 
proposition  to  be  considered  was  as  to  an  in- 
tentional misstatement.  The  jury  was  very 
properly  told  what  the  effect  would  be  if  the 
statement  was  intentionally  false,  and  just  as 
properly  told  its  effect  if  not  intentionally  so. 

There  are  some  other  questions  argued  that 
we  have  not  noticed,  that  are  based  on  misap- 
prehensions of  the  record,  or  that,  we  think, 
cannot  be  seriously  relied  on  to  reverse  the 
case. 

The  record  seems  to  be  without  prejudicial 
error,  and  the  judgment  is  affirmed. 

Rehearing  denied. 


UTAH   SUPREME  COURT. 


NORTH  POINT  CONSOLIDATED  IRRI- 
GATION COMPANY,  Appt, 

V. 

UTAH    &   SALT   LAKE   CANAL   COM- 
PANY et  al.,  Bespts. 


(. 


.Utah. 


J 


*1.  The  plaintiir  claimed! the  ri^lkt  to 
receive  water  throufl^h  the  Surplus 
canal*  owned  by  a  corporation,  and  that  its 
purposes  were  irriiration  and  drainage,  while  the 
defendants  claimed  its  purpose  was  to  carry  seep- 

•Headnotes  by  Zaiob,  Ch.  J. 


Notts.— As  to  disposal  of  water  brought  In  un- 
natural quantities  on  land,  see  note  to  Baltimore 
Brewertes  Co.  v.  Kanstead  (Md.)  27  L.  R.  A.  291,  and 

As  to  prior  appropriation,  see  note  to  Isaacs  v* 
Barber  (Wash.)  80  L.  K.  A.  666. 
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age  water  from  lands  irrigated  by  them  through 
their  drain  ditches,  though  unfit  for  irrigation, 
as  well  as  other  drainage  water,  and  introduced 
witnesses  to  state  their  understanding  of  its  pur- 
pose. Held,  that  the  purpose  of  the  canal,  and 
the  powers  the  corporation  was  authorized  to  ex- 
ercise, must  be  determined  from  its  charter,  not 
from  the  opinions  of  witnesses. 
S*  Articles  of  incorporation  under  the 
^neral  law  of  the  state,  with  the  provi- 
sions defining  their  effect,  constitute  the  charter 
of  a  corporation;  and  from  them  the  purposes  of 
the  corporation,  and  the  uses  to  which  its  prop- 
erty may  be  put,  must  be  ascertained  and  lim- 
ited. 

8.  Two  purposes  are  enumerated  in  the 
charter  of  the  Surplus  Canal  Com- 
pany: (1)  The  diversion  of  a  portion  of  the  wa- 
ter of  the  Jordan  river  to  prevent  the  overflow 
of  adjacent  lands;  (2)  irrigation  and  cultivation 
of  lands.  To  these  ends,  the  construction  and 
maintenance  of  dams,  head  gates,  flumes,  and 
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maintain  all  necessary  dams,  head-gates,  weirs, 
flumes,  pipes,  or  other  means  that  may  here- 
after be  considered  necessary  to  carry  out  the 
objects  of  this  association."  **Art.  5.  The 
capital  stock  of  this  association  shall  consist  of 
the  several  interests  of  the  corporations  hereof 
in  the  North  Point  Canal  Company,  together 
with  the  water  rights  thereto  through  the  Bur- 
plus  canal  from  the  river  Jordan  as  they  now 
exist  and  appear  of  record  in  the  office  of  the 
secretary  of  the  North  Point  irrigation  district 
of  Salt  Lake  county,  Utah  territory  [names  of 
incorporators  omitted],  and  the  same  be,  and 
is  hereby,  transferred  and  made  to  represent 
the  capital  stock  of  this  association,  and  de- 
clared fully  paid  up.  and  subject  to  assessment 
by  the  association  from  time  to  time,  as  may 
be  required."  It  also  appears  that  the  mem- 
bers of  the  North  Point  Canal  Company  and 
the  stockholders  of  the  North  Point  Irrigation 
Company,  relying  upon  the  agreement  that 
the  North  Point  Canal  Company,  and  its  suc- 
cessor, the  North  Point  Irrigation  Company, 
might  take  water,  from  and  through  the  Sur- 
plus canal ,  from  the  Jordan  river,  for  domes- 
^  tic  and  irrigation  purposes,  constructed  a  new 
canal  a  distance  of  1  mile,  connecting  the  two 
canals,  at  a  large  expenditure  of  time  and 
money;  that  they  also  contributed  a  consider- 
able sum  to  the  building  of  the  Surplus  canal. 
It  also  appears:  That  the  canal  of  the  North 
Point  Canal  Company,  and  its  property,  and 
the  interest  of  the  members  in  the  unincorpo- 
rated association,  were  transferred  and  passed 
to  the  North  Point  Irrigation  Company,  and 
became  a  part  of  its  capital  stock.  That  on 
the  9th  day  of  December,  1886,  a  written  con- 
tract was  entered  into  between  the  Jordan  & 
Salt  Lake  Surplus  Water  Canal  Company  and 
the  North  Point  Irrigation  Company,  in  the 
following  language: 

Agreement  between  Surplus  Canal  Company 
and  North  Point  Canal  Company,  Salt  Lake 
City,  1886.  Know  All  Men  by  These  Presents: 
That,  whereas,  at  a  meeting  of  the  board  of 
directors  of  the  Jordan  and  Salt  Lake  Surplus- 
Water  Canal  Company,  held  in  Salt  Lake  Citv 
on  the  27th  day  of  February,  1886,  the  privi 
lege  to  take  water  from  the  said  Jordan  and 
Salt  Lake  Surplus- Water  Canal  Company  by 
the  North  Point  Canal  Company  was  granted 
on  condition  that  the  said  North  Point  Canal 
Company  assist  materially  in  the  construction 
of  the  said  Jordan  and  Salt  Lake  Surplus- 
Water  canal;  and  whereas,  the  said  North 
Point  Canal  Company,  by  its  stockholders  in 
and  landowners  under  tne  said  North  Point 
canal,  have  contributed  the  sum  of  $600  (six 
hundred  dollars)  to  the  construction  of  said 
Jordan  and  Salt  Lake  Surplus-Water  canal, 
the  receipt  whereof  is  hereby  acknowledged, — 
the  North  Point  Canal  Company  is  hereby 
granted  the  privilege  to  take  water  from  said 
Surplus  canal  at  a  point  a  little  north  of  the 
county  bridge  constructed  across  said  Surplus 
canal  at  a  point  where  Third  South  street,  of 
Salt  Lake  City,  produced  westward,  crosses 
said  Surplus  canal,  subject  only  to  the  follow- 
ing conditions:  (1)  No  obstruction  in  juriously 
affecting  the  flow  of  water  shall  be  put  in  the 
Surplus  canal  during  the  time  of  hieh  water. 
(2)  During  the  times  of  low  water  the  North 
40  L.  R.  A. 


Point  Canal  Company  may  hold  the  water 
in  the  Surplus  canal  at  a  point  two  iS) 
feet  above  the  present  grade  line  of  the 
Jordan  and  Salt  Lake  Surplus- Water  canal 
(3)  The  top  of  the  overflow  of  the  gate,  dam, 
or  flume  placed  in  the  Jordan  and  Salt  LtuJLe 
Surplus- Water  canal  by  the  North  Point  Canal 
Company  shall  be  two  <2)  feet  below  the  pr^ 
ent  grade  .line  of  the  Jordan  and  Salt  Lake 
Surplus  Water  canal.  In  witness  whereof,  the 
said  parties  have  hereunto  caused  their  corpo- 
rate seal  to  be  affixed,  and  these  presents  to  be 
subscribed  by  their  vice-president,  this  9th  day 
of  December,  a.  d.  1886. 

T.  E.  Jerremy,  Jr. , 
Vice-President  Jordan  and  Salt  Lake  Surplus 
Canal  Co. 

Witness:  N.  W.  Clayton. 

Attest:  George  Q.  Cannon, 

Secretary. 

In  this  agreement  the  name  of  the  North 
Point  Canal  Company  was,  by  mistake,  used 
in  the  place  of  its  successor.  North  Point  Irri- 
gation Company.  That  the  intention  of  both 
parties  was  to  make  the  grant  to  the  last- 
named  company,  to  whom  the  instrument  was 
delivered,  and  who  duly  filed  it  for  record  on 
December  9, 1886. 

It  appears  further  that  the  Jordan  &  SsJ: 
Lake  Surplus-Water  Canal  Company  trmcs- 
f erred,  by  deed  bearing  date  December  i:f, 
1886,  its  canal  to  Salt  Lake  City  and  SJ: 
Lake  county,  in  the  following  language: 
"And  whereas,  the  said  city  and  county  have 
signified  their  willingness  to  take  control  and 
management  of  said  canal,  and  to  operate  the 
same  for  the  uses  and  purposes  for  which  i: 
was  constructed,  and  thereby  relieve  this  c<^im- 
pany  from  further  expense  or  liability  arisinc 
from  the  operation  and  management  of  the 
same:  Now,  therefore,  in  consideration  of 
$12,000  paid  by  said  city  and  county  of  Salt 
Lake,  and  of  the  further  consideration  that  ^id 
city  and  county  will  covenant  to  keep  said 
canal  open  and  free  to  accomplish  the  purports 
for  which  it  was  constructed  during  the  period 
of  ten  years  from  date  hereof,  we,  the  stock- 
holders of  said  company,  hereby  signify  oar 
willingness  to  relinquish  all  our  right,  title, 
and  interest  in  and  to  said  canal  to  said  city  and 
county,  to  be  by  them  held  and  operated  for 
the  uses  and  purposes  aforesaid:  and  we  a*j- 
thorize  and  direct  the  proper  officers  of  this 
corporation  to  make,  execute,  and  deliver  to 
said  county  and  city,  jointly,  a  good  and  suf3 
cient  deed.  [Then'follow  the  conveyance  acd 
description.]  Conditioned,  however,  that  :bc 
parties  of  the  second  part,  Salt  Lake  City  and 
Salt  Lake  county,  keep  said  canal  open  and 
free  to  accomplish  the  purposes  for  which  it 
was  constructed  for  the  period  of  ten  years 
from  the  date  hereof."  It  also  appears  that 
the  North  Point  Consolidated  Irri^tion  Com- 
pany, the  plaintiff,  was  incorporated  on  Au- 
gust 15.  1889,  and  that  the  canal  of  the  North 
Point  Irrieration  Company,  and  all  its  fran- 
chises, ana  interests  in  its  property,  were  then 
transferred  to  the  plaintiff.  The  seventh  arti- 
cle of  plaintiff's  charter  is  as  follows:  ''Art.  7. 
This  corporation  is  or^nized  for  the  purpose 
of  owning  and  acquinng,  making,  building, 
and  maintaining  irrigation  canals  and  ditches 
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in  the  county  of  Salt  Lake,  territory  of  Utah, 
to  provide  for  irrigating  agricultural  land;  to 
provide  for  irrigation,  culinary,  and  other  pur- 
poses through  the  canals  and  ditches  now  con- 
trolled by  the  North  Point  Irrigation  Company 
and  the  West  Point  Canal  Company,  the  so- 
called  Surplus  canal,  and  such  other  canals 
and  ditches  as  may  be  hereafter  constructed  or 
acquired  by  this  corporation ;  to  manage  and 
control  its  legitimate  proportion  of  the  waters 
of  the  river  Jordan,  and  to  construct,  own, 
maintain,  and  control  all  necessary  dams,  head 
gates,  weirs,  flumes,  pipes,  or  any  other  means 
necessary  to  carry  out  the  purposes  of  this  or- 
ganization; to  acquire  all  the  cash  on  hand, 
rights,  privileges,  franchises,  choses  in  action, 
accounts,  deeds,  liens,  leases,  goodwill,  money 
due,  books,  and  papers,  and  all  property  of 
■every  nature,  now  owned,  enjoyed,  controlled, 
or   possessed  by  the  North  l^oint  Irrigation 
•Company  and  the  West  Point  Canal  Company. 
It  being  expressly  intended  hereby  to  consol- 
idate said  last-named  companies,  and  to  merge 
them  into  this  corporation."     It  appears  fur- 
ther that  large  tracts  of  land  owned  by  the 
stockholders  of  the  plaintiff  and  others  depend 
for  irrigation  upon  its  canal;  that  after  it  was 
connected  with  the  Surplus  canal,  up  to  1892, 
its  waters  were  used  for  irrigation  and  domes- 
tic purposes;  that  some  of  the  land  would  be 
productive  and  valuable  if  irrigated  with  water 
suitable  for  irrigation,  such  as  is  taken  from 
the  Jordan  river;  that  other  portions  contain 
alkali,  that  renders  it  unsuitable  for  growing 
crops,  but  that  it  would  be  improved  through 
irrigation  with  pure  water.     It  appears:  That 
the  plaintiff's  canal  connects  with  the  Surplus 
canal  about  4  miles  below  its  mouth  at  the 
Jordan  river.     That  above  that  portion  of  the 
Surplus  canal,  and,  to  the  south  and  west,  the 
canals  of  the  defendants  the  Utah  &  Salt  Lake 
€anal  Company,  the  South  Jordan  Canal  Com- 
pany, and  the  North  Jordan  Irrigation  Com- 
pany  are  situated.      That   these  canals  take 
water  from  the  Jordan  river  miles  above  the 
head  or  mouth  of  the  Surplus  canal — one  as 
much  as  17.    That  drain  ditches  were  con- 
structed and  are  used  further  up  the  river  to 
carry  the  seepage  from    the  lands  irrigated 
back  to  the  Jordan  river,  but  the  seepage  from 
large  tracts  of  land  irrigated  by  water  from 
these  canalsflows  into  Hunter'sand  Silver  lakes. 
3Iueh  of  it  is  conducted  there  by  artificial 
ditches,  and  the  seepage  so  collected  is  con- 
ducted into  these  small  lakes  or  ponds,  and 
into  Decker's  lake,  and  from  the  latter,  a  dis- 
tance of  about  2  miles,  by  means  of  a  drain 
dilcb,  into  White  lake,  which  forms  part  of 
the  Surplus  canal.    Much  of  this  seepage  is 
from  alkali  or  mineralized  lands.    This  seep- 
age so  conducted  to  and  emptied  into  the  Sur- 
plus canal  is  unfit  for  domestic  or  irrigation 
purposes.     In   fact,   it  kills  vegetation,   and 
renders  the  land  irrigated  by  it  unproductive. 
Upon  a  final  hearing  of  the  case  upon  the 
pleadings,  evidence,  and  arguments  of  counsel, 
the  court  rendered  a  decree  denying  the  prayer 
for  an  injunction,  dismissing  plaintiff's  action, 
and  awarding  costs  against  the  plaintiff  to  the 
■defendants.    From  this  decree  plaintiff  has  ap- 
pealed,  and  assigns  numerous  errors,    upon 
which  a  reversal  is  asked,  and  that  the  court 
below  may  be  ordered  to  enter  a  decree  per- 
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petually  enjoining  the  defendants  as  prayed  in 
plaintiff's  complaint,  and  for  costs. 

Messn.  E.  W.  Taylor,  C.  F.  Loof- 
bonrow  and  F.  C.  Loofbourow*  and 
Moyle,  Zane»  ft  Costig^a&y  for  appellant: 

The  physical  acts  in  the  appropriation,  to- 
gether with  the  fact  that  the  water  is  taken  for 
a  beneficial  purpose  and  the  actual  use  thereof 
(Black's  Pomeroy.  Water  Rights,  §  50),  are 
sufficient  to  establish  an  appropriation. 

KimbaU  v.  Oearhart,  12  Cal.  28. 

That  grant  related  back  to  the  date  of  the 
original  agreement.  February  27,  1886. 

Jackson,  Rensselaer  County  New  Loan  Offi- 
cers, V.  Bull,  1  Johns.  Cas.  81;  Johnson  v. 
Stagg,  2  Johns.  510. 

A  conveyance  to  a  copartnership  or  associa- 
tion, simply  under  the  name  of  such  copart- 
nership or  association  and  without  specifying 
any  or  all  of  its  members,  is  a  valid  grant,  pro- 
viding it  can  be  shown  who  is  the  grantee. 

New  Vienna  Bank  v.  Johnson,  47  Ohio  St, 
306.  8  L.  R.  A.  614;  Sherry  v.  Qilmore,  58 
Wis.  824. 

A  deed  with  a  Actitious  name,  if  actually 
delivered  to  the  grantee  intended,  is  a  good 
conveyance. 

David  V.  Williamsburgh  City  F,  Ins.  Co,  88 
N.  Y.  265,  88  Am.  Rep.  418. 

An  appropriator's  right  begins  at  the  head  of 
the  ditch  where  it  connects  with  the  natural 
source. 

Black's  Pomeroy,  Water  Rights,  §  57. 

The  actual  date  of  appropriation  relates 
back  to  the  primary  acts  of  the  appropriator. 

Black's  Pomeroy,  Water  Rights,  §  55. 

And  the  appropriation  of  water  can  be  made 
through  artificial  ditches. 

Black's  Pomeroy,  Water  Rights,  §§  65,  66; 
Barnes  v.  Sabron,  10  Nev,  217. 

The  powers  of  a  corporation  are  limited  to 
such  as  are  expressly  defined  in  their  articles, 
except  such  as  are  incidental. 

4  Am.  &  Eng.  Enc.  Law,  pp.  208-215; 
Davis  V.  Flagstaff  Silver  Mn.  Co.  2  Utah,  74; 

4  Thomp.  Corp.  §  5638. 

Compiled  Laws  of  Utah  1888,  §  2785,  ex- 
pressly provides  that  irrigating  companies  shall 
reconvey  their  surplus  water  into  the  natural 
source  of  supply. 

Surface  water  cannot  be  collected  in  artificial 
channels,  and  discharged  upon  the  property  of 
an  adjoining  owner. 

Gould,  Waters,  §  271;   Wood,  Nuisances, 

5  396;  Livingston  v.  McDonald,  21  Iowa,  160, 
89  Am.  Dec.  563;  Butler  v.  Peck,  16  Ohio  St. 
834.  88  Am.  Dec.  452;  White  v.  Chapin,  12 
Allen,  516;  Foot  v.  Branson,  4  Lans.  47;  Hicks 
V.  Silliman,  93  111.  255;  Kavffman  v.  Oriese- 
mer,  26  Pa.  407,  67  Am.  Dec.  437;  Martin  v. 
Riddle,  26  Pa.  415;  Miller  v.  lAiuhach,  47  Pa. 
154,  86  Am.  Dec.  531;  Davis  v.  Londgreen,  8 
Neb.  43;  Porter  v,  Durham,  74  N.  C.  767; 
Templeton  v.  VosihliDe,  72  Ind.  184, 37  Am.  Rep. 
150;  Cairo  <fe  F.  R.  Co.  v.  Stevens,  78  Ind.  278, 
38  Am.  Rep.  139;  Goldsmith  v.  Elsas,  53  Ga. 
186;  Boynton  v.  Longley,  19  Nev.  69;  Taylor 
v.  Fiekas,  64  Ind.  167, 81  Am.  Rep.  114:  GiUis 
V.  Ndson,  16  La.  Ann.  275;  Soivers  v.  Shiff^  15 
La.  Ann.  800;  Jutte  v.  Hughes,  67  N.  Y.  267; 
Martin  v.  Jett,  12  La.  501,  82  Am.  Dec.  120; 
Crabtree  v.  Baker,  75  Ala.  91,  51  Am.  Rep. 
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424;  Adams  v.  Walker,  34  Codd.  466,  91  Am. 
Dec.  742;  Yerex  v.  Eineder,  86  Mich.  24;  Pa- 
toka  Twp,  V.  Hopkins,  181  Ind.  142. 

Surface  water  which  the  lower  estate  is 
bound  to  take  is  that  which  accumulates  oa 
the  surface  from  natural  causes,  such  as  fall- 
ing rain  and  melting  snow,  and  not  such  as  is 
created  or  brought  upon  the  higher  land  by 
the  band  of  man. 

Wood,  Nuisances.  g§  386-387,  389,  397; 
Washb.  Easem.  p.  23. 

Admitting,  for  argument,  that  the  natural 
drainage,  when  Decker's  lake  overflows,  is 
toward  White  lake,  and  that  the  natural  drain- 
age must  be  endured,  such  natural  drainage 
cannot  be  added  to  by  artificial  means. 

Livingston  v.  McDonald,  21  Iowa,  160,  89 
Am.  Dec.  563;  Hooper  v.  Wilkinson,  15  La. 
Ann.  497,  77  Am.  Dec.  194;  Delahovssaye  v. 
Judice,  18  La.  Ann.  587,  71  Am.  Dec.  521; 
Martin  v.  Jett,  12  La.  601, 32  Am.  Dec.  120. 

Surface  water  must  run  naturally. 

Washb.  Easem.  p.  460;  Hughes  y,  Anderson, 
68  Ala.  280,  44  Am.  Rep.  147;  Grahtree  v. 
Baker,  75  Ala.  91,  51  Am.  Rep.  426. 

Irrigation  water  must  not  be  deteriorated  in 
quality  to  the  damage  of  any  other  person. 

Crane  v.  Winsar,  2  Utah,  248;  Black's  Pom- 
eroy.  Water  Rights,  ti§  76,  77;  Bear  River  4b 
A,  Water  <&  Min.  Co.  v.  New  York  Mining  Co. 
8  Cal.  327,  68  Am.  Dec.  825;  Hill  v.  Smith,  27 
Cal.  476,  82  Cal.  166. 

The  pollution  of  water  of  an  artificial  course 
to  the  use  of  which  water  in  a  pure  state  a 
right  has  been  acquired,  is  a  nuisance. 

Wood,  Nuisances,  §§  115, 116.  118,446-448. 

In  order  to  establish  an  easement  by  adverse 
possession,  the  defense  should  have  conclu- 
sively shown  that  plaintiff  had  express  knowl- 
edge that  its  rights  were  being  invaded.  This 
the  defendants  have  failed  to  do. 

Washb.  Easem.  4th  ed.  pp.  180,  181,  1  86; 
also  p.  163,  If  43;  Zigefoose  v.  Zigefoose,  69 
Iowa,  391;  Carhrey  v.  WUlis,  7  Allen,  368,  83 
Am.  Dec.  688. 

Adverse  possession  is  not  tenable  unless  ex- 
clusive. 

Washb.  Easem.  p.  168,  1  43. 

To  establish  a  prescriptive  right  it  must  be 
shown  that  a  nuisance  was  maintained  for  the 
full  period  with  equally  offensive  results. 

Boynton  v.  Longley,  19  Nev.  69;  Wood, 
Nuisances,  §  708;  Matthews  v.  Stillwater  Oas 
&E.L.  6V?.  63  Minn,  493. 

The  changing  or  enlarging  a  drain  ditch 
avoids  a  prescriptive  claim. 

Totel  V.  Bonnffoy,  123  111.  653;  Boynton  v. 
Longley,  19  Nev.  69;  6  Am.  &  Eng.  Enc.  Law, 
pp.  16-19;  Cotton  V.  Pocasset  Mfg.  Co.  13  Met. 
429;  Stein  v.  Burden,  24  Ala.  130,  60  Am. 
Dec.  453;  Matthetcs  v.  Stillwater  Oas  d-  E.  L. 
Co.  63  Minn.  493. 

A  prescriptive  or  adverse  title  for  a  nuisance 
cannot  be  acquired  by  a  secret  user  only  from 
the  time  the  nuisance  is  known  to  the  plaintiff 
and  he  was  damaged  thereby. 

Wood,  Nuisances,  §  706;  Crosby  v.  Bessey, 
49  Me.  539,  77  Am.  Dec.  271;  Qrigsbyy.  Clear 
Lake  Waterworks  Co.  40  Cal.  396;  Washb. 
Easem.  ^^  26,  26a,  p.  150. 

The  rule  is  not  changed  even  though  the 
plaintiff  came  to  the  nuisance. 

Boston  Ferrule  Co.  v.  Hills,  159  Mass.  147, 
40  L.  R.  A. 


20  L.  R  A.  844;  16  Am.  &  Eng.  Snc  Law, 
p.  394,  note  1. 

Nor  is  the  rule  changed  by  the  fact  tbsi 
there  is  an  absence  of  actual  damages  or  even 
actual  benefit  from  this  drainage  vrater. 

iMirrud  V.  Castle,  78  Cal.  454:  Cooper  ▼. 
Randall,  53  111.  24;  Qleason  v.  Garp,  4  Coon. 
418;  Call  v.  Buttrick,  4  Cush.  345. 

No  prescriptive  or  adverse  right  can  ever  be 
acquired  by  the  defendants  in  tbis  action  to 
the  Surplus  canal,  because  the  Surplus  Cono- 
pany  had  no  power  to  grant  to  the  defendant 
canal  companies  the  right  to  discharge  tbeir 
drainage  water  into  the  Surplus  canal.  The 
purpose  of  the  Surplus  canal  was  for  irriga- 
tion and  the  taking  of  the  Surplus  water  from 
the  Jordan  river  and  the  Surplus  Com  pan j 
never  acquired  any  further  or  greater  right, 
hence  the  defendants  could  take  no  firreater 
right  than  the  Surplus  Company  enjoyed: 
therefore,  the  invasion  of  the  defendant  canai 
companies  was  entirely  illegal,  and  its  adverse 
claim  untenable. 

6  Am.  &  Bng.  Enc.  Law.  p.  146;  Burhanl 
V.  Fay,  5  Lans.  397;  19  Am.  &  Ens.  Enc  Law 
p.  7;  Watkins  v.  Peck,  18  N.  H.  360.  40  Am. 
Rep.  156. 

A  prescriptive  right  cannot  be  maintained 
against  a  prohibitory  law. 

See  Green,  Ultra  vires,  p.  36;  4  Am.  4&£o£. 
Enc.  Law,  p.  212;  6  Am.  &  Eng.  £nc.  Law, 
p.  16;  State  v.  Krebs,  64  N.  C.  604. 

Not  onlv  are  the  acts  complained  of  against 
the  defendant  canal  companies  a  private,  but 
they  are  also  a  public,  nuisance,  and  no  person 
can  gain  a  prescriptive  right  to  maintain  a  pub- 
lic nuisance. 

Ashbrook  v.  Com.  1  Bush,  139,  89  Am.  Dec. 
616;  Wright  v.  Jfewtf,  38  Ala.  593.  82  Am.  Dec. 
731;  Jenkins  v.  Hooper  Irrigation  Co.  13  Utah. 
100. 

Plaintiff  gained  its  right  through  a  written 
conveyance  duly  recordeid,  and  its  rii^ht  is  not 
lost,  even  though  it  was  a  nonuser  for  several 
years. 

Dill  V.  Camden  Bd.  of  Edu,  47  N.  J.  Eq. 
421,  10  L.  R.  A.  276;  Arnold  v.  Sterens,  24 
Pick.  106,  35  Am.  Dec.  805;  Bannon  v.  Ah 
gier,  2  Allen,  128;  Owen  v.  Field,  102  Ma*^ 
90;  Barnes  v.  Lloyd,  112  Mass.  224;  Smvle*  v. 
Hastings,  22  N.  Y.  217;  Wiggins  v.  McClear^, 
49  N.  Y.  346;  MtzeU  v.  Poichall,  3  Kawle,  76. 

An  injunction  as  prayed  for  is  a  proper 
remedy. 

Wood,  Nuisances,  §§  777.  note  2,  77».  781- 
783.  789. 

Messrs.  Richards  ft  Rielutrds,  for  re< 
spondents,  canal  companies: 

The  plaintiff  has  no  right  or  privilege  in  the 
Surplus  canal  or  in  the  waters  thereof,  either 
by  grant  or  appropriation  Its  alleged  grant  is 
void  for  want  of  authority  in  the  officers  to 
execute  the  same.  Under  no  circumstance 
could  it  take  effect  on  the  27th  day  of  Feb- 
ruary, 1886,  for  the  reason  that  there  was  then 
no  grantee  to  receive  the  grant,  and  it  could 
not  affect  persons  acquiring  intervening  righu 
who  are  not  parties  thereto. 

In  the  absence  of  express  authority  conferred 
by  the  board  of  directors  neither  the  president 
nor  secretary,  nor  any  other  officer  of  tbe  cor- 
poration, has  the  riirht  to  execute  such  a  docu- 
ment for  and  on  behalf  of  tbe  corporation. 
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2  Cook.  Stock  &  Stockholders,  p.  716;  MoH 
V.  DanziUe  Seminary,  129  111.  403;  People's 
Bank  v.  St.  Anthony* h  Roman  Catholic  Churchy 
109  N.  Y.  512;  Blen  v.  Bear  River  dt  A.  Water 
db  Min.  Co.  20  Cal.  602,  81  Am.  Dec.  132;  On'- 
belt  V.  Woodward,  5  Sawy.  403;  Erigland  v. 
Deerhorn,  141  Mass.  590;  Jemip  v.  City  Bank, 
14  Wis.  832;  Titua  v.  Cairo  d  F,  R.  Co.  87  N. 
J.  L.  98;  Leggett  v.  New  Jersey  Mfg.  d;  Bkg. 
Co,  1  N.  J.  Eq.  541,  23  Am.  Dec.  728;  WaitY. 
Nashua  Armory  Aaso.  66  N.  H.  581,  14  L.  R. 
A.  356;  Lyndon  Mills  Co,  v.  Lyndon  Literary 
<fe  BiUical  Inst.  63  Vt  581;  Life  d:  Fire  Ins, 
Co.  V.  Mechanics*  Fire  Ins.  Co.  7  Wend.  81. 

Ad  unincorporated  association  cannot  take 
a  grant  in  its  association]name  or  hold  title  to 
realty. 

1  Devlin.  Deeds/g  190;  1  Beach,  Priv.  Corp. 
§  379;  Jackson,  Cooper,  v.  Cory,  8  Johns.  886; 
Oerjnan  Land  Asso.  ▼.  Scholler,  10  Minn.  338; 
Bornbeck  v.  Westbrook.  9  Johns.  75;  Jackson, 
Potter,  V.  Sisson,  2  Johns.  Cas.  321 ;  Sloans  v. 
McConahy,  4  Ohio,  157;  Thomas  v.  Mars/ifield, 
10  Pick.  868;  Bartlet  ▼.  King,  12  Mass.  537, 
7  Am.  Dec.  99;  Bamblett  v.  Bennett,  6  Allen, 
140;  Tucker  v.  Seaman's  Aid.  Soc.  7  Met.  188. 

Rights  in  water  for  irrigation  can  only  be 
acquired  by  the  actual  appropriation  of  the 
water  to  that  beneficial  use. 

Munroey,  Ivie,  2  Utah,  585;  Crane  v.  Winsor, 
2  Utah,  248;  Black's  Pomeroy.  Water  Rights, 
§  52;  Osgood  v.  El  Dorado  Water  db  D.  0. 
Min.  Co.  56  Cal.  571;  Op?iir  Silver  Min.  Co.  v. 
Carpenter,  4  Nev.  534.  97  Am.  Dec.  550. 

Any  right  or  privilege  the  plaintiff  took  was 
subject  to  the  rights  of  the  owners  of  the  Sur- 
plus canal  and  of  the  defendant  canal  compa- 
nies. 

1  Beach,  Priv.  Corp.  §  379,  and  cases  cited. 

In  the  construction  of  the  drain  ditch,  the 
defendant  canal  companies  and  the  county  of 
Salt  Lake  disposed  of  the  drainage  according 
to  its  natural  disposition,  and  made  that  por- 
tion of  the  country  which  was  naturally  sub- 
servient bear  its  part  of  the  drainage  burden. 

As  a  right  incidental  to  their  corporate  power 
and  to  the  business  of  irrigation,  defendants 
could  and  did  lawfully  construct  and  maintain 
a  drain  ditch  from  the  Decker  lake  into  White 
lake,  connecting  this  chain  of  lakes  for  the 
purpose  of  carrying  away  the  seepage  water 
and  surface  drainage  necessarily  incidental  to 
the  irrigation  of  the  lands  watered  from  their 
canals;  said  water  being  conveyed  in  the  course 
in  which  the  drainage  would  naturally  flow. 

Conrad  v.  Arrowhead  Hot  Springs  Hotel,  103 
Cal.  399;  Earl  v.  DeHart,  12  N.  J.  Eq.  280, 
72  Am.  Dec.  395. 

The  drainage,  in  connection  with  the  irriga 
tion  of  land,  is  a  reasonable  use  of  the  prop- 
erty of  the  canal  companies,  and  one  which 
they  were  entitled  to  enjoy. 

Barnard  v.  Sherley,  185  Ind.  547,  24  L.  R.  A. 
568;  Panton  v.  Holland,  17  Johns.  99,  8  Am. 
Dec.  369;  Gibson  v.  Puchta,  38  Cal.  310; 
I'ownsend  v.  Bell,  70  Hun,  537. 

The  prior  right  of  ihe  defendants  to  use  the 
•  White  lake  and  Surplus  canal  for  the  purpose 
of  drainage  commenced  in  June,  1886.  and 
continued,  to  the  same  extent,  from  that  time 
till  the  commencement  of  this  suit;  and  the 
drain  ditch  was  not  enlarged,  nor  the  flowage 
thereof  increased. 
40  L.  R..A. 


Jacob  V.  Lorenz,  98  Cal.  882;  Ramelli  v.  Irish, 
96  Cal.  214. 

The  defendant  canal  companies  have  ob- 
tained a  prescriptive  right  in  the  Surplus  canal 
and  the  waters  thereof,  by  an  open,  notorious, 
peaceable,  continuous,  uninterrupted  adverse 
use  for  a  period  of  over  seven  years. 

Such  a  right  may  be  acquired. 

Goddard,  Easem.  pp.  68,  69,  258,  and  note 
G;  Wood  V.  Sutcliffe,  2  Sim.  N.  S.  168,  21  L. 
J.  Ch.  N.  S.  253;  Black's  Pomeroy.  Water 
Rights,  i?  152;  Wood,  Lim.  Act.  §  181; 
1  Wood.  Nuisances,  p  719;  McCallum  v.  Oer- 
mantown  Water  Co.  54  Pa.  40,  93  Am.  Dec. 
656;  Prentice  v.  Oeiger,  74  N.  Y.  841. 

The  right  is  acquired  in  the  period  pre- 
scribed by  the  statute  of  limitation  of  actions, 
in  this  state  seven  years. 

Black's  Pomeroy,  Water  Rights,  §  152;  An- 

fell,  Watercourses,  §  208;  19  Am.  &  Eng/ 
Inc.  Law,  p.  11;  Washb.  Easem.  p.  140; 
Harkness  v.  Woodmansee^  7  Utah,  227. 

Such  a  right  may  be  acquired  for  drainage. 

Earl  V.  DeHait,  12  N.  J.  Eq.  280,  72  Am. 
Dec.  895. 

The  acts  were  of  such  a  character  as  to  give 
notice  to  all  parties  of  the  defendants'  claim  of 
right,  and  plaintiff,  having  had  the  means  of 
knowledge,  cannot  say  that  it  did  not  know. 

Closer.  Samm,  27  Iowa,  508;  School  District 
No.  S  Y.  Lynch,  83  Conn.  330;  2?iompson  v. 
Pioche,  44  Cal.  517;  PoignardY,  Smith,  %Vick, 
172;  Scruggs  v.  Scruggs,  43  Mo.  142;  Samuels 
V.  Borrowscale,  104  Mass.  210;  Wilson  v.  Will- 
iams, 52  Miss.  488. 

The  adverse  possession  of  the  defendants 
was  of  such  a  character  that  the  plaintiff  will 
be  presumed  to  have  know  of  it,  and  hence  no 
notice  was  necessary. 

Key  V.  Jennings,  66  Mo.  367;  Bushey  v.  San- 
tiff,  86  Hun,  384. 

A  party  must  take  notice  of  the  existence  of 
a  ditch. 

Cook  V.  Chicago,  B,  &  Q.  R.  Co.  40  Iowa,  451; 
Hodgson  v.  Jeffries,  52  Ind.  884;  BaldockY.  At- 
wood,  21  Or.  73. 

The  law  does  not  require  the  use  to  be  in  all 
respects  identical  and  the  same,  both  in  man- 
ner and  extent,  in  order  to  acquire  an  ease- 
ment, and  a  change,  if  any,  must  be  such  as 
would  cause  some  injury  to  others. 

Washb.  Easem.  p.  171;  Jacob  y.  Lorem,  98 
Cal.  332;  Ramelli  v.  Irish,  96  Cal.  214. 

The  plaintiff  is  not  entitled  to  an  injunc- 
tion. 

1  High,  Inj.  §7: 1  Spelling,  Extraordinary  Re- 
lief, §  26;  Atty.  Gen.  v.  Manchester  d  L.  R.  Co, 
1  Railway  Cas  436;  Wicks  v.  Hunt,  Johns.  V.  C. 
(Eng.)372:  lHigh.Inj.^2;  Drewry.  Inj.  p.  265; 
Kerr,  Inj.  230, 231 ;  Bispham,  Eq.  §400;  Isenberg 
V.  East  India  House  Estate  Co.  83  L.  J.  Ch.  N. 
S.  392;  Ward  v.  Kelsey,  14  Abb.  Pr.  106;  Au- 
denried  v.  Philadelphia  &  R.  R.  Co.  68  Pa. 
370.  8  Am.  Rep.  195;  Durell  v.  PritcJiard,  U 
R.  1  Ch.  244;  City  of  London  Brewery  Co.  v. 
Tennant,  L.  R  9  Ch.  219;  Jacorub  v.  Knight, 
82  S.  R.  Ch.  App.  601;  Rogers  Locomotize  & 
Mach.  Works  v.  Erie  R.  Co.  20  N.  J.  Eq.  379. 

Messrs.  W.  Van  Cott,  G.  F.  Putnam, 
and  Ray  Van  Cott  for  respondent  Salt  Lake 
County. 

Messrs.  William  McKay  and  D.  B» 
Hempstead  for  jespondent  Salt  Lake  City.. 
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Zane»  Cb.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  claims  the  lesal  right  to  take 
and  use  water  from  the  Jordan  &  Salt  Lake 
Surplus  canal  for  irrigation  and  domestic  pur- 
poses; that  it  has  an  interest  in  and  right  to 
the  Surplus  canal,  and  to  its  waters,  to  that 
•extent;  and  that,  in  view  of  the  pleadings  and 
evidence,  the  court  should  protect  that  right 
by  a  writ  of  injunction;  while  the  Utah  &  Salt 
Lake  Canal  Company,  the  South  Jordan  Canal 
Company,  and  the  North  Jordan  Irrigation 
Company,  three  of  the  defendants,  deny  that 
plaintiff  has  any  interest  in  the  Surplus  canal, 
or  any  right  to  take  water  therefrom  for  irriga- 
tion or  other  purposes,  and  they  claim  the 
right  to  use  the  same  canal  to  carry  the  seep- 
age and  surplus  waters  from  the  lands  irri- 
gated '  by  them,  from  their  canals,  though  its 
waters  may  be  thereby  so  polluted  and  be- 
fouled by  alkali  or  other  substances  as  to  ren- 
der it  unfit  for  irrigation  or  domestic  purposes. 
It  is  plain  that  the  Surplus  canal  cannot  be 
used  for  both  purposes.  It  cannot  be  used  to 
carry  water  fit  for  irrigation,  and  water  unfit 
for  irrigation,  at  the  same  time.  The  use  of  the 
Surplus  canal  to  carry  water  unfit  for  irriga- 
tion or  domestic  purposes  is,  in  effect,  an  ex- 
clusive right  to  the  use  of  it,  so  far  as  the  use 
of  it  to  carry  water  for  irrigation  or  domestic 
purposes  goes;  and  the  ritrht  to  use  it  to  carry 
water  for  irrigation  or  domestic  purposes,  in 
€ffect.  excludes  the  use  of  it  to  carry  water  unfit 
for  irrigation  or  domestic  purposes.  The  two 
rights  are  perfectly  inconsistent,  and  cannot  be 
■eni(>yed  together. 

This  brings  us  to  the  question.  Has  the  plain- 
tiff the  right  to  take  or  use  water  from  the 
Surplus  canal  for  irrigation,  culinary,  or  other 
domestic  purposes?  The  plaintiff  insists  that 
the  Surplus  canal  was  constructed  to  relieve 
the  Jordan  river  during  freshets  or  high  water; 
to  carry  a  portion  of  Its  water  and  overflow 
water  at  such  times,  and  as  a  drainage  canal, 
to  that  extent;  and  also  for  the  purposes  of 
irrigation  and  domestic  purposes;  while  the 
defendants  claim  it  was  constructed  alone  for 
the  purpose  of  drainage  to  carry  the  seepage 
and  surplus  water  from  the  lands  irrigated  by 
the  defendant  canal  companies  and  others,  as 
well  as  to  relieve  the  Jdrdan  river  and  adjacent 
lands  submerged  by  it  in  times  of  freshets  and 
high  water.  The  understanding  of  various 
persons  as  to  the  object  of  the  Incorporation 
known  as  the  Jordan  &  Salt  Lake  Surplus- 
Water  Canal  Company  was  received  in  evi- 
dence by  the  court  below.  While  a  special 
charter  was  not  granted  by  the  legislature  of 
the  late  territory  to  the  Jordan  &  Salt  Lake 
Surplus- Water  Canal  Company,  and  it  was  in- 
corporated under  a  general  law,  its  articles  of 
incorporation  under  that  law  were  given  the 
effect  of  a  charter;  and  in  them  its  purposes 
and  powers  must  be  found, — from  them  its 
franchise  or  franchises  must  be  ascertained. 
Such  a  corporation  can  only  use  such  powers  as 
are  expressly  mentioned  in  its  charter,  and  such 
«s  may  be  necessary  to  execute  those  expressed. 
In  the  case  of  Thomas  v.  West  Jersey  R.  Co,  101 
U.  S.  71,  25  L.  ed.  950,  the  court  said:  *  'Conced- 
ing the  rule  applicable  to  all  statutes,  that  what 
is  fairiy  implied  is  as  much  granted  as  what  is 
expressed,  it  remains  that  the  charter  of  a  cor- 
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poration  is  the  measure  of  its  powers,  and  that 
the  enumeration  of  these  powers  implies  the 
exclusion  of  all  others. "  The  object  and  bosi- 
ness  of  the  Jordan  &  Salt  Lake  Surplus- Water 
Canal  Company,  expressed  in  its  charter,  was 
"to  construct  [the  canal  described]  for  tbe  pur- 
pose of  diverting  a  portion  of  the  said  Jordan 
river  from  its  present  channel,  aod  causing  it 
to  flow  into"  Salt  Lake  at  a  point  oamed. 
"thereby  preventing  the  western  portion  of 
Salt  Lake  City  and  the  lands  aloo^  the  Jordan 
river  from  being  submerged  in  times  of  faisL 
water,  and  makmg  practicable  tbe  draining, 
irrigating,  and  cultivating  of  large  tracts  of 
land  hitherto  unavailable  for  agricultural  par- 
poses;  and  to  this  end  the  association  may  con- 
struct and  maintain  all  necessary  dams,  beac 
gates,  flumes,  and  other  means  which  may  be 
necessary  to  control,  regulate,  and  distribute 
said  water  for  the  purposes  herein  indicated.*' 
The  objects  were  to  divert  a  portion  of  the 
waters  of  the  river  in  times  of  high  ^water.  to 
prevent  the  western  portion  of  tbe  city  from 
being  submerged,  and  to  make  practicable  the 
drainage  and  irrigation  and  cultivation  for 
agricultural  purposes  of  large  tracts  of  land: 
aiid  to  those  ends  the  companv  was  empowered 
to  construct  and  maintain  all  necessary  dam«. 
head  gates,  flumes,  and  other  means  which 
might  be  necessary  to  control,  regulate,  and 
distribute  the  waters  of  the  canal  so  diverted 
from  the  Jordan  river.  It  is  apparent  that  the 
diversion  of  water  and  its  distribution  for  irri- 
gation were  intended,  as  well  as  the  diversion 
of  ^ater  from  the  Jordan  river  at  times  of 
high  water.  Having  the  power  to  coostruct 
and  use  its  canal  for  the  purpose  of  irrigatioc 
as  well  as  drainage,  the  Surplus  Canal  Com 
pany  was  authorized  to  enter  into  tbe  contract 
with  the  North  Point  Irrigation  Compacy 
dated  December  9,  1886,  in  which  it  granted 
to  the  company  the  right  to  take  water  from 
its  canal  for  irrigation  and  domestic  purposes, 
and  to  construct  dams  and  gates  to  divert 
water  into  the  canal  of  the  North  Point  Irriga- 
tion Company  to  that  end.  This  contract  ia 
writing  of  December  9,  1886,  referred  to.  ran- 
fied  the  verbal  contract  of  February  27  of  the 
same  year  with  the  unincorporated  companr. 
While  the  name  of  the  North  Point  Canal 
Company  is  used  in  the  written  contract,  there 
is  no  doubt  from  the  evidence  that  the  North 
Point  Irrigation  Company,  who  had  succeeded 
to  the  property  and  rights  of  the  unincorpo- 
rated company,  was  intended,  and  'we  most 
hold  that  the  contract  was  made  with  the  in- 
corporated company. 

Defendants  also  insist  that  the  execution  of 
the  contract  of  December  9,  1886.  by  the  Sor- 
plus  Water  Company,  was  not  proved  by  a 
preponderance  of  the  evidence.  While  the  evi- 
dence was  conflicting,  we  are  disposed  to  find 
that  it  was  proved  by  a  clear  preponderance, 
and  that  it  was  executed  by  authority  of  both 
parties  to  it.  It  purports  to  be  so  signed.  Two 
witnesses  so  state.  It  was  acknowledged  and 
delivered  by  the  proper  ofllcers  of  the  Surplu? 
Company,  dulv  flled  for  record,  and  recorded. 

The  North  Point  Irrigation  Company  on  the 
faith  of  it  built  a  new  canal  the  distance  of  a 
mile,  at  considerable  cost,  thereby  connectine 
their  canal  with  the  Surplus  canal,  constructed 
a  head  gate  according  to  the  terms  of  the  cod> 
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tract,  contributed  to  the  building  of  the  Sur- 
plus Canal,  and  took  out  water  under  the  con- 
tract, whenever  desired,   until  this  suit  was 
brought.    After  the  contract  was  so  signed, 
acknowledged,  delivered,  accepted,  and  acted 
upon  by  both  parties,  it  would  be  a  breach  of 
faith  for  the  defendants  to  avoid  it  now  on  the 
ground  that  it  was  not  authorized  and  duly 
executed.     After  this  contract  or  grant  was  so 
executed,   acknowledged,   delivered,   and  re- 
corded, the  Jordan  &Salt  Lake  Surplus  Water 
Canal  Company  transferred  their  canal  to  Salt 
Lake  City  and  Salt  Lake  county,  upon  the  con- 
dition that  they  would  take  the  control  and 
management  of  it  for  the  uses  and  purposes 
for  which  it  was  constructed.     It  appears  from 
the  evidence  in  the  record  that  the  North  Point 
Irrigation  Company  acquired  its  right  to  take 
water  from  the  Surplus  canal  before  its  waters 
were  rendered  unfit  for  irrigation  by  the  im- 
pure surplus  and  seepa^  water  discharged 
through  the  drain  ditch  into  it  from  Decker's 
lake.     But  the    canal    company    defendants 
claim  that  the  seepage  and  surplus  water  from 
the  lands  irrigated  by  them  flows  naturally 
into  White  lake,  a  part  of  the  Surplus  canul. 
Undoubtedly  a  proprietor  of  higher  land  is  en- 
titled to  the  benefit  of  the  natural  flow  there- 
from, onto  the  lands  of  another,  of  surface  or 
other  water  not  brought  there  by   artiflcial 
means.     But,  when  water  is  brought  onto  the 
higher  land  by  artiflcial  means,  the  proprietor 
is  not  entitled  to  such  natural  flow  onto  the 
land  of  another,  to  his  injury.     The  proprietors 
of  higher  lands  have  not  the  right  to  the  na- 
tural flow  of  water  brought  onto  their  lands 
by  artificial  means.    If  natural  forces  alone 
bring  water  onto  a  man*s  land,  he  may  allow 
natural  forces  to  take  it  off,  though  it  may  be 
deposited  on  the  laud  of  another,  to  his  in- 
jury.    Seepage  from  lands,  caused  by  irriga- 
tion water  brought  in  canals  or  other  artificial 
ditches,  cannot  be  regarded  as  natural  seepage 
or  drainage.     It  is  not  brought  there  alone  by 
natural  laws,   as  water  from  rain,  snow,  or 
springs  is.     Nor  is  the  water  in  question  con- 
ducted by  gravitation,  fn  drains  or  depressions 
made  by  natural  forces,  into  the  Surplus  canal. 
It  appears  that  the  seepage  and  surplus  water 
complained  of  is  conducted,  in  small,  artifi- 
cially constructed   drains,  into  the  chain  of 
lakes,  and  some  of  those  are  connected  by  such 
artificial  ditches  until  it  reaches  Decker's  lake, 
and  from  that  a  drain  ditch  nearly  2  miles 
long,  of  considerable  width  and  several  feet 
deep, — ^in  one  place  as  much  as  6  feet, — was 
made  and  is  maintained   by  the  defendants, 
through  which    the  waters    so    collected  in 
Decker's  lake  fiow  into  the  Surplus  canal. 
The  defendants  have  no  right  to  conduct  water 
through  their  canals  onto  lands  irrigated  by 
them,  and  then,  by  means  of  drain  ditches, 
conduct  the  seepage  and  surplus  water  there- 
from, rendered  unfit  for  irrigation  or  domestic 
uses,  into  the  Surplus  canal,  out  of  which  the 
plaintiff  has  the  right  to  take  water  for  useful 
purposes.     Butler  v.  Peck.  16  Ohio  St.  384.  88 
Am.  Dec.  453;  Gould,  Waters,  §  271;   Living- 
ston V.  McDonald,  21  Iowa,  160,  89  Am.  Dec. 
563;  Adams  v.  Walker,  84  Conn.  466,  91  Am. 
Dec.  742;  1  Wood.  Nuisances,  §§  386,  887. 
There  is  evidence  that  the  waters  of  Decker's 
lake,  before  the  drain  ditch  complained  of  was 
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constructed,  when  the  water  was  high,  some- 
times overflowed  its  rim,  and  found  its  way 
into  the  Surplus  canal.  This,  however,  did 
not  authorize  the  defendants  to  cut  a  drain 
ditch  through  the  rim  or  intervening  higher 
ground,  and  conduct  such  water  as  would  not 
overflow  into  the  Surplus  canal.*  In  Butler  v. 
Peck,  16  Ohio  St.  843,  88  Am.  Dec.  452,  the 
court  said:  "And  it  makes  no  difference  that 
...  in  times  of  high  water  a  portion  of  the 
waters  of  the  basin  would  overflow  its  rim, 
and  flnd  their  wav,  along  a  natural  swale,  to 
and  upon  the  lands  of  the  plaintiff  below ;  for, 
as  to  those  waters  which  naturally  could  not 
surmount  nor  penetrate  the  rim  of  the  basin, 
but  were  compelled  to  pass  off  by  evaporation, 
or  remain  where  they  were,  the  case  is  the 
same  as  if  the  basin  had  no  outlet  whatever.'' 
Section  2785,  Comp.  Laws  Utah  1888,  declares: 
••It  shall  be  the  duty  of  all  persons  using  water 
from  any  natural  source  of  supply,  to  provide 
suitable  ditches  for  conveying  surplus  water 
again  into  the  natural  channel,  or  other  place 
of  use,  to  the  satisfaction  or  approval  of  the 
water  commissioner."  It  appears  that  the  de- 
fendant canal  companies  divert  water  from 
the  Jordan  river  into  their  canals,  several  miles 
above  the  point  where  the  Surplus  Canal  Com- 
pany connects  with  the  same  river  (one  of  them 
as  much  as  17  miles  above),  and  that  they  have 
a  number  of  drain  ditches,  at  different  points, 
carrying  the  surplus  and  seepage  water  back 
into  the  river,  the  natural  source  of  supply; 
but,  when  they  came  down  to  the  chain  of 
ponds  or  lakes,  they  constructed  their  drain 
ditches  into  them,  and  from  them  into  the  Sur- 
plus canal,  whose  waters  the  plaintiff  uses  for 
irrigation.  They  should  have  carried  the  seep- 
age and  surplus  water  complained  ot  back  into 
the-common  source,  the  Jordan  river,  as  they 
do  further  up  the  river,  as  the  statute  contem- 
plates, or  to  Salt  lake.  Either  way  appears 
practicable,  from  the  evidence. 

The  canal  companies,  defendants,  also  claim 
a  prescriptive  right  to  drain  the  water  com- 
plained of  into  the  Surplus  canal.  The  evi- 
dence proves  that  the  defendants,  the  canal 
companies,  first  constructed  their  drain  ditch 
in  the  spring  of  1886,  but  enlarged  and  ex- 
tended it  as  Tate  as  1892.  And  it  appears  that 
the  plaintiff  used  water  from  the  Surplus  canal 
to  the  last-named  year,  when  it  was  found  to 
be  unfit  for  irrigation,  culinary,  or  other  do- 
mestic use.  At  that  time  plaintiff's  officers 
and  agents  found  it  was  so  impure  as  to  be  al- 
together unfit  for  use.  The  drainage  of  pure 
water,  or  water  suitable  for  irrigation  or  other 
uses  to  which  the  plaintiff  wished  to  put  it, 
into  the  Surplus  canal,  was  not  inconsistent 
with  plaintiff's  use  of  it  for  the  purpose  of  irri- 
gation or  other  use.  So  long  as  the  plaintiff 
obtained  water  from  the  Surplus  canal  suitable 
for  its  purposes,  it  could  make  no  difference 
whether  it  all  came  from  the  Jordan  river,  or 
other  source.  But  as  soon  as  seepage  or  sur- 
plus water  was  emptied  into  the  canal,  that 
rendered  it  unfit  for  use,  then  such  drainage 
became  inconsistent  with  plaintiff's  use  of  the 
same  canal  for  irrigation  purposes,  and  the 
canal  companies'  use  of  it  became  exclusive. 
It  has  been  held  that  adverse  use  of  an  ease- 
ment will  give  title  by  prescription,  when  sub- 
stantially the  same,  as  to  length  of  time,  ex- 
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clusiveDess,  acquiescence,  and  in  other  respects, 
as  the  adverse  possession  that  will  give  title  to 
real  estate.  If  the  adverse  possession  that  will 
give  title  under  the  statute  of  limitations  is  re- 
quired to  be  exclusive,  continuous,  and  unin- 
terrupted for  seven,  ten,  or  other  number  of 
years,  under  claim  of  right,  with  the  knowl- 
edge and  acquiescence  of  the  owner,  then  the 
same  facts  must  exist  to  give  title  in  case  of 
an  easement.  The  statute  of  limitations  as  to 
real  estate  in  force  in  the  late  territory  and  in 
this  state  at  the  lime  it  is  claimed  that  canal 
companies,  defendants,  gained  the  right  by 
prescription  to  drain  their  seepage  and  surplus 
water  into  the  Surplus  canal,  required  th&  ex- 
istence and  concurrence  of  facts  that  do  not 
exist  with  respect  to  the  alleged  easement  re- 
lied upon  in  this  case.  This  is  apparent  from 
an  examination  of  ^§  3186.  8137,  Com  p. 
Laws  Utah  1888.  There  is  no  analogy  be- 
tween the  facts  attending  the  alleged  easement 
relied  upon  in  this  case,  and  the  facts  required 
to  be  shown  in  order  to  gain  title  under  the 
statute  of  limitations. 

The  canal  companies  also  rely  upon  §  2780 
of  the  same  compilation,  which  declares  that 
''a  right  to  the  use  of  water  for  any  useful 
purpose,  such  as  for  domestic  purposes,  irri- 
gating lands,  ...  is  hereby  recognized  and 
acknowledged  to  have  vested  and  accrued  as 
a  primary  right  to  the  extent  of  and  reason- 
able necessity  for  such  use  thereof,  under  any 
of  the  following  circumstances:  ...  (2) 
Whenever  any  person  or  persons  shall  have 
had  the  open,  peaceable,  uninterrupted,  and 
continuous  use  of  water  for  a  period  of  seven 
years."  The  facts  upon  which  the  easement 
claimed  by  defendants  must  stand  are  not  an- 
alogous to  those  giving  the  right  to  the  use  of 
water  under  the  statute.  The  statute  relates 
to  the  use  of  water  for  a  useful  purpose.  The 
defendants  claim  a  right  to  drain  impure  and 
befouled  water  into  a  canal  whose  waters  are 
used  for  the  purpose  of  drainage,  irrigation, 
and  domestic  purposes.  The  right  described 
by  the  statute  is  to  take  water  for  useful  pur- 
poses. The  right  as  described  in  the  pleadings 
and  evidence  is  to  discbarge  impure  water,  un- 
fit for  use,  into  a  canal  whose  waters  are  used 
for  irrigation,  culinary,  and  oiher  domestic 
purposes.  The  facts  upon  which  the  canal 
companies  rely  to  establish  a  right  by  prescrip- 
tion are  not  analogous  to  those  required  by 
either  of  the  statutes  above  referred  to.  And 
they  can  only  be  applied  as  to  time  when  an- 
alogous in  other  respects.  Harkness  v.  Wood- 
man, 7  Utah,  227;  19  Am.  &  Eng.  Enc.  Law, 
Isted.  p.  11. 

The  discharge  of  impure  and  foul  water  into 
a  canal  whose  waters  are  used  for  irrigation  or 
other  useful  purpose  creates  a  nuisance.  It 
appears  from  the  evidence  in  this  case  that  the 
waters  of  the  Surplus  canal  were  rendered 
totally  unfit  for  irrigation  or  domestic  pur- 
poses by  the  seepage  and  surplus  water  from 
the  land  irrigated  by  defendants'  canals,  dis- 
charged through  their  drain  ditch  from  Deck- 
er's lake.  Section  8468  of  the  statutes  (Utah 
Comp.  Laws  1888),  declares  that  "anything 
which  is  injurious  to  health,  or  indecent,  or 
offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with 
the  comfortable  enjoyment  of  life  or  property, 
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is  a  nuisance,  and  the  subject  of  an  actioa. 
Such  action  may  be  brought  by  any  person 
whose  property  is  injuriously  affected,  or 
whose  personal  enjoyment  is  lesseoed  by  tht 
nuisance;  and  by  the  judgment  the  nuiaaDoe 
may  be  abated  or  enjoined,  as  well  as  damages 
recovered."  This  section  declares  ibat  any- 
thing which  is  injurious  to  health,  or  offeosiTe 
to  the  senses,  or  an  obstruction  to  the  free  use 
of  property,  so  as  to  interfere  with  the  com 
fortable  enjoyment  of  property,  is  a  nuisance. 
The  mixing  of  alkali  or  mineral  with  wa:tr 
used  for  culinary  or  other  domestic  use,  so  thai 
it  cannot  be  used,  is  certainly  oflfenaive  to  the 
taste,  injurious  to  health,  and  interferes  with 
the  enjojjment  of  life.  And  to  befoul  water 
used  for  irrigation,  so  that  it  kills  vegetatioc. 
is  an  obstruction  to  the  free  use  of  property, 
and  interferes  with  its  enjoyment.  A  nuisance 
may  be  offensive  to  the  sense  of  smell,  Mgbi. 
or  hearing.  In  the  prosecution  of  a  busine»f-. 
offensive  odors  may  be  cast  off,  unusual  and  of- 
fensive noises  may  be  given  out,  fluid  sut 
stances  may  escape  into  a  neighbor's  well,  (•r 
one  may  do  or  cause  to  be  done  that  which  :< 
offensive  to  the  eye.  In  either  case  it  may  be- 
come a  nuisance.  Or  the  thing  done  or  main- 
tained may  be  injurious  to  property,  and  af- 
fect the  free  use  of  it,  and  in  that  way  be  a 
nuisance.  Wood.  Nuisances.  §$  115,  116; 
Crane  Y.Winsar,  2  Utah.  248;  Black's  Pom 
eroy.  Water  Rights,  §  76.  The  use  that  will 
give  a  prescriptive  right  lo  maintain  a  private 
nuisance  must  be  adverse,  under  a  claim  of 
right,  uninterrupted  and  continuous,  for 
twenty  years,  with  the  knowledge  and  acquie« 
cence  of  the  party  whose  right  is  invaded. 
Campbell  v.  Seaman,  63  N.  Y.  568,  30  Am 
Rep.  567;  1  Wood,  Lim.  Act.  1st  ed.  ^  1S5. 
Totel  V.  Bonnefoy,  123  111.  653.  The  general 
rule  is  that  there  can  be  no  prescriptive  righ: 
to  maintain  a  public  nuisance.  Time  will  no:; 
sanctify  it.  Aahbrook  v.  Com.  1  Bush.  139.  S» 
Am.  Dec.  616:  Wright  v.  Moore,  38  Ala.  5S3 
82  Am.  Dec.  781. 

It  appears  from  the  evidence  in  the  record 
that  plaintiff's  canal  was  designed  to  irrigalt- 
various  tracts  of  land  owned  by  different  per- 
sons, and  that  a  number  of  them  irrigated 
their  lands  from  the  canal  for  a  time,  and  that 
stock  drank  of  its  waters.  The  further  ques 
tion  is.  Did  the  canal  companies  create  a  public 
nuisance  by  draining  the  seepage  and  surplus 
water  from  the  lands  irrigaied  by  them  intt» 
the  Surplus  canal,  in  that  way  contaminaticc 
its  waters  with  salt  and  other  substances  thus 
rendering  it  unfit  for  use?  The  statute  (Utah 
Comp.  Laws  1888,  ^  4566)  declares  that  *'a 
public  nuisance  .  .  .  consists  in  unlawfully 
doing  an  act,  or  omitting  to  perform  a  duly, 
which  act  or  omission  either:  (1)  Annoys,  io 
jures,  or  endangers  the  comfort,  repose,  health, 
or  safety  of  three  or  more  persons.  .  .  .  (4>  Ic 
any  way  renders  three  or  more  persons  insecure 
in  life,  or  the  use  of  property. "  It  appears  that 
various  persons  were  prevented  from  cultivat- 
ing or  using  their  property,  and  the  water  upon 
which  they  relied  to  some  extent  for  waterier 
stock  and  for  domestic  purposes  was  made  no^ 
fit  for  these  purposes.  It  is  true  that  consider- 
able evidence  was  introduced  on  the  trial  tend- 
ing to  show  that  much  of  the  land  situated  so 
that  it  could  be  irrigated  from  plaintiff's  canal 
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is  impregnated  with  alkali  and  salt,  and  unfit 
for  agricultural  purposes.  But  tbe  evidence 
establishes  the  fact  ttiat  crops  grew  on  some  of 
it  prior  to  1892.  when  irrigated  with  water  from 
the  plaintiff's  canal,  received  through  the  Sur- 
plus canal,  from  the  Jordan  river,  t)efore  the 
drain  ditch  from  Decker's  lake  was  enlarged; 
and  we  think  the  evidence  authorizes  the  in- 
ference that  a  great  portion  of  the  land  that 
could  be  leached  and  irrigated  from  plaintiff's 
canal  would  eventually  become  fit  for  cultiva- 
tion if  irrigated  alone  with  water  from  the  Jor- 
dan river,  or  with  water  through  the  Surplus 
canal,  without  being  mixed  with  the  water 
from  the  drain  ditch  from  Decker's  lake. 
There  was  also  evidence  tending  to  prove  that 
tbe  waters  of  White  lake,  through  which  the 
Surplus  canal  runs,  contain  a  large  per  cent  of 
salt;  that  its  waters  are  unfit  for  irrigation. 
That  lake  is  not  large,  and  from  the  evidence 
we  are  of  the  opinion  that  a  portion  of  the  wa- 
ters of  the  Jordan  river,  running  through  it, 
would  purify  and  render  it  fit  for  irrigation, 
when  not  contaminated  with  the  seepage  and 
surplus  water  from  the  lands  irrigated  by  the 
canals  of  the  defendants,  and  by  waters  of  the 
chain  of  lakes  discharged  through  the  drain 
ditch  from  Decker's  lake. 

The  defendants  finally  urge  that  the  findings 
of  the  court  below  should  not  be  disregarded 
or  set  aside^  and  the  decree  based  thereon  re- 
versed, unless  it  appears  that  they,  or  some  one 
or  more  of  them,  are  so  essentially  and  palpa- 
bly erroneous  as  to  induce  a  belief  that  such 
findings  were  induced  by  a  mistake,  or  that  the 
court  was  misled  in  some  essential  respect  with 
respect  to  them.  This  appeal  was  taken  on 
questions  of  fact  as  well  as  of  law,  and  this 
court  has  recently  held  that  in  equity  cases  we 
may  go  behind  the  findings,  and  weigh  all  the 
evidence,  and  decide  according  to  its  prepon- 
derance. But  when  the  evidence  as  to  a  fact 
found  to  exist  or  not  to  exist  is  so  evenly  bal- 
aDced,  or  the  proof  of  it  is  so  unsatisfactory,  as 
to  cause  the  mind  to  hesitate  and  pause  as  to 
the  side  on  which  it  preponderates,  or  as  to  its 
•existence  or  nonexistence,  and  to  leave  it  in 


I  grave  doubt,  we  are  of  the  opinion  the  finding 
of  the  court  below  should  remain.  In  the  case 
oiWhiitaker  v.  Ferguson,  (decided  at  the  pres- 
ent term,  but  not  yet  officially  reported)  61  Pac. 
981,  this  court  said:  "An  appeal  may  be  taken 
in  equity  cases  on  questions  of  fact  as  well  as 
of  law.  The  appellate  court,  therefore,  by 
necessary  intendment  and  implication,  has  the 
same  jurisdiction  and  power  in  equity  cases  to 
determine  questions  of  fact  as  of  law,  and  may 
go  behind  the  findings  and  decree  of  the  trial 
court,  consider  all  the  evidence,  decide  on 
which  side  the  preponderance  thereof  is,  ascer- 
tain whether  or  not  the  proof  justifies  the  find- 
ings and  decree,  and  modify  or  set  aside  the 
findings  and  decree,  and  enter  or  direct  such 
findings  and  decree  to  be  entered  as  the  evi- 
dence, in  the  -judgment  of  the  appellate  tribu- 
nal, may  justify.'^  "We  hold  that  the  court 
below  erred  in  its  findings,  so  far  as  they  con- 

i  fiict  with  this  opinion,  and  in  granting  the  de- 
cree entered  upon  them.  The  decree  appealed 
from  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  set  aside 
its  findings  so  far  as  the^  conflict  with  this 
opinion,  and  to  make  additional  findings  in  con- 
formity with  it,  and  to  enter  a  decree  perpetu- 
ally enjoining  the  three  canal  companies  named 
as  defendants  from  draining  the-  seepage  or 
surplus  water  from  the  lands  irrigated  from 
their  canals,  or  any  or  either  of  them,  or  the 
waters  of  the  chain  of  lakes  mentioned  in  the 
pleadings,  through  the  drain  ditch  from  Deck- 
er's lake,  also  mentioned  in  the  pleadings,  or 
otherwise,  into  the  Salt  Lake  Surplus- Water 
canal,  or  into  White  lake,  a  part  of  it,  and  or- 
dering them  to  fill  up  said  drain  ditch,  and  or- 
dering a  writ  of  injunction  to  the  same  effect, 
against  each  of  the  defendants,  to  be  served 
upon  them.  Costs  are  awarded  to  the  plaintiff 
against  the  defendants. 

Miner,  J.,  and  Johnson,  District  Judge, 
concur. 

Rehearing  denied  March  80,  1898. 
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John  H.  KNAPP  et  aL,  Appts,, 

V. 

CONNECTICUT  MUTUAL  LIFE  INSUR- 
ANCE COMPANY. 

(56  U.  8.  App.  452,  86  Fed.  Rep.  3^,  20  C.  C.  A.  171.) 

1.  A  mortg^agree  who  sves  a  puxvhaaer 
from  the  morti^ai^r  ifor  a  portion  of 
the  mortgage  debt,  which  such  purchaser 
has  assumed  to  pay,  does  not  thereby  adopt  tbe 
coveoants  of  warranty  in  tbe  mortRagor^s  deed, 
except  as  ayainst  the  part  of  tbe  iDdebtedoess  as- 
sumed and  sued  for,  so  as  to  prevent  foreclo- 


NOTE.— Asto  liability  of  a  purchaser  subject  to 
mortiirage.  see  note  to  Jefferson  v.  Asch  (Minn.)  25  L. 
R.  A.  on  p.  275;  also  Robinson  Bank  v.  Miller  (111.) 
27  L.  R.  A.  449;  and  Hare  v.  Murphy  (Neb.)  29  L.  R.  A. 
861. 
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sure  of  the  mortgage  against  such  purchaser  for 
the  balance  of  tbe  debt. 
2.  Therifl^htfofamortgrageetoenfbree 
the  payment  of  a  mortgage  debt  as 
against  the  grantee  of  the  mortgagor* 
who  has  assumed  its  payment,  does  not  rest  upon 
any  contract  between  the  mortgagee  and  gran- 
tee wblch  Is  enforceable  by  tbe  mortgagee  by  a 
suit  at  law.  but  is  founded  upon  the  fact  tbat  the 
grantee  bas  become  primarily  liable  to  pay  the 
debt,  wbile  tbe  mortgagor  Is  surety  for  its  pay- 
ment, so  that  the  mortgagee  may  be  subrogated 
to  the  rights  of  the  mortgagor,  and  may,  by  a 
suit  In  equity,  compel  the  grantee  to  keep  his  en- 
gagement. 

February  14, 1808.) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for  )he 
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District  of  Minnesota  in  favor  of  complainant 
in  an  action  brought  to  foreclose  a  mortgage. 
Affirmed, 

Before  Sanborn  and  Thayer,  Circuit  Judges, 
and  Philips,  District  Judge. 

Statement  by  Thayer,  Circuit  Judge: 
This  suit  was  brought  by  the  Connecticut 
Mutual  Life  Insurance  Company,  the  appellee, 
against  John  H.  Enapp,  Helen  W.  Knapp, 
;&igar  J.  Knapp,  and  Herbert  V.  R.  Knapp, 
the  appellants,  and  against  certain  other  per- 
sons who  have  not  appealed,  to  foreclose  a 
mor* gage  executed  by  William  R.  Marshall  on 
October  1,  1889,  in  favor  of  the  Connecticut 
Mutual  Life  Insurance  Company,  which  mort- 
gage covered  a  tract  of  land  situated  at  the 
comer  of  Jackson  and  Tenth  streets,  in  the 
city  of  St.  Paul,  state  of  Minnesota.  The 
mortgage,  as  originally  drawn,  covered  a  tract 
of  land  fronting  100  feet  on  Jackson  street,  and 
150  feet  on  Tenth  street,  and  was  given  to  se- 
cure a  note  executed  by  said  Marshall  for  the 
sum  of  $20,000,  payable  on  October  1,  1804. 
On  June  ^,  1890,  Marshall  paid  $5,000  on  said 
note,  and  obtained  a  release  of  a  part  of  the 
mortgaged  premises,  the  same  being  a  lot  of 
land  fronting  48  feet  on  Tenth  street,  leaving 
the  mortgage  to  stand  as  an  encumbrance  on 
the,  residue  of  the  tract  situated  at  the  corner 
of  said  streets,  which  fronted  100  feet  on  Jack- 
son street,  and  102  feet  on  Tenth  street.  The 
appellants  above  named  filed  an  answer  to  the 
bill  of  complaint,  which,  by  its  admissions  and 
averments,  discloses  in  substance  the  following 
facts:  On  November  12,  1891,  William  R. 
Marshall  and  wife  sold  and  conveyed  to  the 
appellants,  John  H.  Knapp,  Edgar  J.  Knapp, 
and  Herbert  V.  R.  Knapp,  for  the  sum  of 
$82,000,  a  part  of  the  mortgaged  premises  to 
which  the  lien  of  the  mortgage  then  attached, 
to  wit,  all  thereof  except  a  strip  of  land  15  feet 
wide  fronting  on  Jackson  street,  and  extending 
back  of  that  width  a  distance  of  102  feet,  the 
same  being  that  part  of  the  mortgaged  prem- 
ises which  was  most  distant  from  Tenth  street. 
The  deed  last  mentioned  contained  the  follow- 
ing clause  by  virtue  of  which  the  grantees 
al^ve  named  assumed  to  pay  a  part  of  the  mort- 
gage indebtedness  then  existing  on  the  property: 
"Subject  to  a  mortgage  encumbrance  on  said 
property  of  ten  thousand  dollars  ($10,000),  be- 
ing two  thirds  of  fifteen  thousand  dollars 
($15,000)  balance  owed  to  the  Connecticut 
Mutual  Life  Insurance  Company,  of  Hartford, 
Connecticut,  under  a  mort^rage  made  by  said 
William  R.  Marshall,  dated  October  1,  1889, 
recorded  in  the  office  of  register  of  deeds  of 
said  Ramsey  county,  October  31,  in  book  228 
of  Mortgages,  page  106,  which  sum  of  $10,000 
with  6  per  cent  per  annum  interest  from  the 
date  hereof  said  parties  of  the  second  part  as- 
sume and  agree  to  pay  as  part  of  the  considera- 
tion hereinbefore  stated.''  The  deed  in  ques- 
tion also  contained  the  following  covenant 
made  by  the  grantor:  "And  the  said  William 
R.  Marshall,  one  of  the  parties  of  the  first  part, 
for  himself,  his  heirs,  executors,  and  adminis- 
trators, does  covenant  with  the  said  parties  of 
the  second  part,  their  heirs  and  assigns,  that  he 
is  well  seised  in  fee  of  the  land  and  premises 
aforesaid,  and  has  good  right  to  sell  and  con- 
vey the  same  in  manner  and  form  aforesaid; 
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that  the  same  are  free  from  all  encum branch 
except  as  hereinbefore  stated,  and  the  above 
bargained  and  granted  lands  and  premises,  in 
the  quiet  and  peaceable  possession  of  the  aeid 
parties  of  the  second  part,  their  heirs  and  as* 
signs,  against  all  persons  lawfully  claiming  or 
to  claim  the  whole  orjanv  part  thereof,  the  aaid 
party  of  the  first  part  will  warrant  and  defend." 
At  a  later  date,  to  wit.  May  25,  1803,  William 
R.  Marshall  and  wife  conveyed  to  tbe  same 
grantees  above  named,  by  a  conveyance  which 
was  absolute  in  its  terms,  the  aforesaid  strip  of 
land  15  feet  in  width,  which  was  not  covered 
by  the  deed  of  November  12, 1891;  but  it  seem^ 
that  this  latter  conveyance  was  made  by  Mar- 
shall and  wife  merely  to  secure  the  gfaDtees 
therein  named  against  their  liability  to  |»y 
that  part  of  the  mortgage  indebtedness,  to  wit, 
$5,000,  which  Marshall  had  agreed  to  pay  Ir 
the  deed  of  November  12,  1891,  and  was  a  hen 
on  the  property  which  the  appellants  bad  par- 
chased.  The  mortgage  debt  having  matured 
on  October  1,  1894,  and  beinji:  unpaid,  the  Cob- 
necticut  Mutual  Life  Insurance  Company,  oc 
or  about  April  1,  1895,  demanded  payment 
from  the  appellants  of  the  sum  of  $10,000.  be- 
ing the  part  of  the  mortgage  debt  which  thev 
had  assumed  and  agreed  to  pay.  Payment 
was  refused,  whereupon  a  suit  was  brought  l>y 
the  aforesaid  insurance  company  against  the 
appellants  in  tbe  district  court  of  Rams^j 
county,  state  of  Minnesota,  to  recover  the  sua 
of  money  so  demanded.  lo  the  trial  court,  and 
in  the  supreme  court  of  the  state  of  Minnesota 
as  well  (62  Minn.  407)  this  suit  resulted  in  a 
judgment  against  the  appellants  for  the  sum 
claimed.  That  judgment,  it  seems,  was  paid 
prior  to  the  institution  of  the  suit  at  bar.  In 
their  answer  to  the  bill  of  complaint,  the  ap- 
pellants further  charged,  in  substance,  that 
William  R.  Marshall  was  insolvent  when  the 
principal  of  the  mortgage  indebtedness  became 
due,  to  wit,  on  October  1,  1894;  that  be  subse- 
quently died  insolvent:  that  the  plaintiflf  com- 
pany assented  or  agreed  to  the  arrangement  for 
the  division  of  the  mortgage  indebtedness  as 
between  said  Marshall  and  the  appellants  John 
H.  Knapp,  Edgar  J.  Knapp,  and  Herbert  V. 
R.  Knapp,  which  is  disclosed  by  the  deed  of 
November  12, 1891,  heretofore  mentioned;  and 
that  the  mortgage  sought  to  be  foreclosed  had 
therefore  ceased  to  be  a  lien  on  the  property. 
fronting  85  feet  on  Jackson  street,  and  102  feet 
on  Tenth  street,  which  they  acquired  from 
said  Marshall  by  the  aforesaid  deed^.  The  an- 
swer of  the  appellants  contained  no'aTermenr, 
however,  touching  the  value  of  that  part  of 
the  mortgaged  property,  to  wit.  (be  strip  of 
land  15  feet  in  width  fronting  on  Jackscm 
street,  which  was  retained  by  Marshall  when 
the  conveyance  of  November  12,  1891,  was 
executed.  The  circuit  court  overruled  tbe  de- 
fenses which  are  disclosed  by  the  appellant  s 
answer,  and  entered  a  decree  of  foreclosure 
against  all  of  the  property  covered  by  the 
mortgage  lien,  but  it  directed  that  the  strip  of 
land  fronting  15  feet  on  Jackson  street,  acd 
extending  back  of  that  width  102  feet  from  said 
street,  being  the  property  last  conveyed  br 
William  R.  Marshall  to  the  appellants/ should 
be  first  sold  for  the  satisfaction  of  the  mort- 
gage debt.  To  reverse  such  decree,  tbe  de- 
fendants below  have  prosecuted  an  app^. 
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Messrs.  Frank  B.  KeUog^if»  Cvshman 
K.  Davis,  and  C*  A.  Severance  for  appel- 
laots. 

Messrs.  Markham*  Moore»  ft  Mark- 
ham»  for  appellee: 

Upon  the  execution  of  the  deed  from  Mar- 
shall to  the  Knapps  containiag  the  covenant  on 
the  part  of  the  grantees  to  assume  and  pay  two 
thirds  of  the  mortgage  indebtedness  owing  by 
Marshall  to  the  appellee,  the  Enapps,  as  to 
that  part  of  the  mortgage  indebtedness,  be- 
came the  principal  debtors,  and  Marshall  a 
surety,  the  covenant  or  promise  of  the  Knapps 
to  pay  $10,000  became  an  additional  securitv 
in  the  hands  of  Marshall,  the  surety,  of  which 
the  appellee  had  the  right,  by  virtue  of  the 
equitable  doctrine  of  subrogation,  to  avail  it- 
self. 

Trovers  v.  Dorr,  fiO  Minn.  173;  Alt  v.  Ban- 
7iolzer,  86  Minn.  57;  Keller  v.  Ashford,  133  U. 
8.  625,  38  L.  ed.  673;  Second  Nat  Bank  v. 
Grand  Ixfdge,  F.  d  A.  A.  Masons,  98  U.  8. 
123. 25  L.ed.  75;  1  Jones,  Mortg.  §  755;  1  Beach, 
Mod.  Eq.  Jur.  §  455;  3  Pom.  Eq.  Jur.  §  1206; 
Btce  V.  Sanders,  152  Mass.  108,  8  L.  R  A.  315; 
Willson  V.  Burton,  52  Vt.  894;  Flagg  v.  Oelt- 
maeher,  98  III.  298;  Dean  v.  Walker,  107  111. 
540.  47  Am.  Rep.  467;  Palmeter  v.  Carey,  63 
Wis.  426;  George  v.  Andreits,  60  Md.  26,  45 
Am.  Rep.  706;  Boardman  v.  Larrahee,  51 
Conn.  39;  Figarty,  Halderman,  75  Ind.  564; 
Ellis  V.  Johnson,  96  Ind.  377;  Willard  v.  Wor- 
sham,  76  Va.  392;  Marshall  v.  Dames,  78  N. 
Y.  414;  Ayers  v.  Dixon,  78  N.  Y.  318;  Wales 
V.  Sherwood,  52  How.  Pr.  413;  Thompson  v. 
Bertram,  14  Iowa,  476;  Halsey  v.  Reed,  9  Paige, 
446;  King  v.  Whitely,  10  Paige,  465;  Uoy  v. 
Bramhall,  19  N.  J.  Eq.  74;  Crowelly.  Currier, 
27  N.  J.  Eq.  152;  Toujigs  v.  Trustees  for  Sup- 
port of  Public  ScJiools,  31  N.  J.  Eq.  290;  Craw- 
ford V.  Edwards,  83  Mich.  854;  Miller  v. 
Tfiompson,  84  Mich.  10;  Booth  v.  Connecticut 
Mut.  L.  Ins.  C€).  48  Mich.  299;  Pardee  v.  Treat, 
82  N.  Y.  885;  Coffin  v.  Adams,  181  Mass.  188; 
Biddel  v.  Brizzolara,  64  Cal  354;  GroweU  v. 
Hospital  of  Saint  Barnabas,  27  N.  J.  Eq.  650; 
Connecticut  Mut.  L.  Ins.  Co,  v.  Mayer,  8  Mo. 
App.  18;  Hnyler  v.  Atuy)od,  26  N.  J.  Eq.  504; 
Corbett  y.  Waterman,  11  Iowa,  66. 

A  provision  whereby  a  grantee  "assumes 
and  agrees  to  pay"  a  mortgage  is  a  contract, 
not  merely  to  indemnifv  the  grantor,  but  to 
pay  the  debt,  provided  it  be  the  debt,  of  the 
grantor. 

1  Jones,  Mortg.  5th  ed.  §  769;  Furnas  v. 
Durgin,  119  Mass.  501.  20  Am.  Rep.  841; 
Locke  V.  Homer,  181  Mass.  98.  41  Am.  Rep.  199; 
Stout  V.  I^olger,  84  Iowa,  71, 11  Am.  Rep.  138; 
Wilson  V.  Siilwell,  9  Ohio  8t.  468,  75  Am.  Dec. 
477;  Lathrop  v.  Atwood,  21  Conn.  117;  Foster 
V.  Atwater,  42  Conn.  244;  Belloniy.  Freeborn, 
63  N.  Y.  388:  Merriam  v.  Pine  City  Lumber 
Co.  23  Minn.  814;  Wicker  v.  Hoppock,  6  Wall. 
94,  18  L.  ed.  752;  Gregoi-y  v.  Hartley,  6  Neb. 
856;  Gagey.  Uicis,  68  111.  604. 

Thayer.  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

No  exception  is  taken  by  the  appellants  to 
the  decree  of  the  circuit  court,  in  so  far  as  it 
directs  a  sale  nf  the  strip  of  land  15  feet  in 
width  fronting  on  Jackson  street;  but  it  is 
strenuously  insisted  by  them  that  the  decree 
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was  and  is  erroneous,  in  so  far  as  it  permits  a 
sale  of  the  remaining  85  feet  of  the  mortgaged 
property  which  was  purchased  by  the  appel- 
lants from  William  R.  Marshall,  the  mortgag- 
or, on  November  12.  1891.  A  critical  exam- 
ination of  the  answer  to  the  bill  of  complaint 
has  satisfied  us  that  this  contention  is  based 
solely  on  the  theory  that  by  suing  the  appel- 
lants in  the  first  instanoe  to  compel  them  to 
pay  the  sum  of  $10,000.  being  the  two  thirds 
of  the  mortgage  debt  which  they  had  assumed 
to  pay,  the  plaintiff  company  thereby  adopted 
all  the  covenants  contained  m  the  deed  of  No- 
vember 12,  1891,  and  became  bound  thereby  to 
the  same  extent  as  Maisball,  the  grantor  in 
such  deed.  The  argument  is,  in  effect,  that 
the  plaintiff  in  this  manner  made  itself  a  party 
to  Marshall's  covenant  to  warrant  and  defend 
the  title  to  that  part  of  the  mortgaged  property 
which  was  conveyed  to  the  appellants,  except 
as  against  that  part  of  the  mortgage  indebted- 
ness, to  wit,  $10,000,  which  the  appellants  had 
assumed,  and  that  it  cannot  be  heard  to  assert 
a  lien  against  the  property  which  the  appellants 
purchased,  for  that  part  of  the  mortgage  debt, 
to  wit,  the  sum  of  $5,000,  which  Marshall  un- 
dertook to  pay.  Whether  [this  theory  is  ten- 
able depends  very  largely,  we  think,  on  the 
nature  of  the  right  which  the  complainant 
company  acquired,  and  afterwards  enforced  by 
a  suit  against  the  appellants,  by  virtue  of  their 
agreement  with  Marshall  to  pay  a  portion  of 
the  mortgage  debt.  In  some  cases  it  has  been 
held,  in  substance,  that  where  the  purchaser  of 
an  equity  of  redemption  agrees  with  the  mort- 
gagor to  pay  the  whole  or  a  part  of  the  mort- 
gage debt,  such  a  promise  may  be  treated  as  a 
contract  made  by  the  mortgagor  for  the  mort- 
gagee's benefit,  which  the  latter  may  adopt  aa 
his  own.  and  enforce  by  a  suit  of  law.  See 
Fitzgerald  Y.  Barker,  4  Mo.  App.  105;  Beards- 
lee  V.  Morgner,  4  Mo.  App.  1H9;  Lawrence  v. 
Fox,  20  N.  Y.  268;  Burr  v.'  Beers,  24  N.  Y. 
178,  80  Am.  Dec.  327;  Rogers  v.  Gosnell,  61 
Mo.  466,  and  cases  there  cited.  In  the  opinion 
of  the  learned  judge  of  the  trial  court,  which 
is  found  in  the  record,  it  is  stated  that  this  is 
the  rule  in  the  state  of  Minnesota.  The  pre- 
vailing doctrine,  however,  is  that  which  is 
stated  and  approved  in  Keller  v.  Ashford,  133- 
U.  S.  610,  623,  624,  33  L.  ed.  667,  678,  namely, 
that  the  right  of  a  mortgagee  to  enforce  the 
payment  of  a  mortgage  debt  as  against  a 
grantee  of  the  mortgagor  who  has  assumed  its 
pavment  does  not  rest  upon  any  contract  ex- 
isting between  the  mortgagee  and  grantee 
which  is  enforceable  bv  the  mortgagee  by  a 
suit  at  law,  but  is  founcied  altogether  upon  the 
fact  that  by  virtue  of  the  agreement  to  assume 
the  mortgage  debt,  the  grantee  becomes 
primarily  liable  to  pay  the  same,  while  the 
mortgagor,  with  respect  to  his  grantee,  is 
merelv  a  surety  for  its  payment.  Such  being 
the  relation  existing  between  the  mortgagor  and 
his  grantee,  it  is  held  that  the  mortgagee  may 
be  subrogated  to  the  rights  of  the  mortgagor, 
and,  by  a  suit  in  equity  for  that  purpose,  may 
compel  the  grantee  to  keep  his  engagement 
with  the  mortgagor  by  paying  the  mortgage 
debt.  But  as  the  right  which  the  mortgagee 
thus  acquires  by  virtue  of  the  agreement  of  a 
third  party  with  the  mortgagor  to  pay  the 
mortgage  debt  is  purely  equitable,  and  does 
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not  rest  on  privily  of  contract,  it  will  not  be 
enforced  if,  for  any  reason,  the  contract  be- 
tween the  mortgagor  and  his  grantee  could  not 
be  enforced  by  the  former  in  a  suit^at  law.  If 
reasons  exist  which  would  enable  the  grantee 
to  defend  successfully  an  action  brought  by 
the  mortgagor  for  nonpayment  of  the  mortgage 
debt,  the  same  reasons  will  preclude  the  mort- 
gagee from  enforcing  his  equitable  ri^ht. 
Crowell  V.  Hospital  of  Saint  Barnabas,  27  N.  J. 
Eq.  650;  Palmeier  v.  Carey,  68  Wis.  426; 
Boardman  v.  Larrabee,  51  Conn.  30;  Oeorgev. 
Andrem,  60  Md.  26,  45  Am.  Rep.  706;  Biddel 
V.  BrizzoLara,  64  Cal.  854;  Flaggy,  Geltmac?iery 
98  111.  298;  FXgart  v.  Halderman,  75  Ind.  564; 
Second  Nat.  Bank  v.  Grand  Lodge,  F.  &  A. 
A.  Masons,  98  U.  S,  128,  26  L.  ed.  76;  Halsey 
V.  Beed,  9  Paige,  446;  Pardee  v.  Treat,  82  N. 
Y.  885,  889;  Coffin  v.  Adams,  181  Mass.  188, 
187;  Jones,  Mortg.  5th  ed.  §§  740,  770. 

In  view  of  the  doctrine  last  stated,  which  is 
sustained  by  the  great  weight  of  authority,  and 
is  approved  by  the  Federal  Supreme  Court,  we 
are  unable  to  concede  that  the  complainant 
company  adopted  and  became  bound  by  the 
mortgaizor's  agreement  with  the  purchaser  of 
the  equity  of  redemption  to  discharge  a  part  of 
the  mortgage  debt  merely  because  it  sued  the 
appellants  to  compel  them  to  pay  such  portion 
of  the  mortgage  debt  as  they  had  themselves 
assumed.  It  is  obvious  that,  in  bringing  such 
suit,  the  mortgagee  did  not  intend  to  release 
its  lien  upon  any  part  of  the  mortgaged  prop- 
erty. That  proceeding  cannot  be  regarded  as 
an  action  at  law,  since  the  assumption  agree- 
ment did  not  create  any  privity  of  contract  be- 
tween the  complainant  company  and  the 
appellants  which  would  sustain  such  an  action. 
Keller  v.  Ashford,  183  U.  S.  610,  621,  622,  88 
L.  ed.  667,  672,  678.  In  the  state  of  Minnesota 
where  the  suit  was  brought,  there  is  but  one 
form  of  action  fQr  the  enforcement  of  private 
rights  (Minn.  Gen.  Stat.  1894,  §  5131,  chap. 
66);  and,  whatever  may  have  been  the  form  of 
the  suit  in  question,  it  was  essentially  an  equit- 
able proceeding  to  reach  an  additional  obliga- 
tion or  security  that  had  been  given  for  the 
satisfaction  of  a  part  of  the  mortgage  debt. 
The  mortgagee  was  entitled  to  avail  itself  of 
that  security  by  virtue  of  a  well-established 
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equitable  doctrine,  because  the  security  or  oV 
ligation  was  held  by  the  mortgagor,  who.  ^ith 
respect  to  the  appellants,  bad  become  tbd: 
surety  for  the  payment  of  that  part  of  the  mo:: 
gage  indebtedness  which  the  appellants  hsd&5 
sumed.  This  bein^  an  equitable  proceeding  t.: 
reach  and  appropriate  the  additional  seccnt} 
that  had  been  created  by  the  assumption  a^e^ 
ment  it  is  undoubtedly  true  that  the  appelmct* 
were  entitled,  by  way  of  defense  to  the  claim  < 
plead  any  facts  or  circumstances  which  recc 
ered  the  enforcement  of  the  additional  oblin 
tion  either  unjust  or  inequitable.  Suchi 
defense  was  in  fact  attempted  by  the  appelliGt' 
but  the  facts  which  they  alleged  and  reiki 
upon  to  defeat  the  suit  were  adjudged  insui 
cient  for  that  purpose  by  the  supreme  counc! 
Minnesota  (62  Minn.  407);  and  in  this  prooeeti 
ing  that  adjudication  must  be  regarded  &5 
conclusive. 

The  suit  at  bar  proceeds  upon  the  thwrr 
that  the  lien  of  the  mortgage  has  never  betf: 
released  as  respects  any  part  of  the  mortg&ffe<: 
property,  except  the  48  feet  fronting  on  Tenti 
street,  which  was  released  by  the  complaioaa; 
company  on  June  2,  1890.  The  mortgagee 
seeks  to  have  the  lien  of  its  mortgage  eoforcei. 
simply  as  against  the  mortgaged  property,  h 
did  not  demand  a  judgment  over' against  tb« 
appellants  in  case  there  should  be  a  deflcieDcr 
in  the  proceeds  of  the  foreclosure  sale;  norwi? 
provision  made  for  the  entry  of  such  a  jndgmeci 
by  the  decree  of  the  circuit  court.  In  otbtr 
words,  the  complainant  company  in  this  pn> 
ceeding  does  not  ask  for  any  relief  under  or  br 
virtue  of  the  assumption  agreement,  becics 
the  rights  created  by  that  agreement  were  ad 
judicated  in  the  suit  which  was  brought  in  th^ 
state  court.  The  relief  prayed  for  in  tois  actio 
cannot  be  denied,  unless  it  is  held  that  the 
mortgagor  has  released  its  lien  upon  the  85 
feet  fronting  on  Jackson  street,  which  the  ap 
pellants  purchased,  or  has  heretofore  entered 
into  an  agreement  with  the  appellants  not  */• 
enforce  the  lien  of  the  mortgage,  as  ag&ia« 
said  property;  and  for  the  reasons  heretofoR 
indicated,  we  are  unable  to  so  hold. 

The  result  is  that  the  decree  oj  the  Girmt 
Court  will  be  affirmed. 


End  of  Ca8£8  in  fiooK  40. 
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SHOWING  the  Changes,  Progress,  and  Development  of  the  Law  during  the  Fourth  Quarter  of 
the  Judicial  Year  Beginning  with  October  1, 1897,  Classified  as  Follows: 

I.  Public,  OFPiciix,  and  Statutoby  Mattbrs. 
II.  ContractuaI  Ajsn>  Commsbcial  Rblations. 
III.  Corporations  and  Associations. 
rV.  Domestic  Relations;  Personal  Capacity. 
V.  FrouciARY  Relations. 
VI.  Torts;  Negligence;  Injuries. 
VII.  Property  Rights;  Wills;  Liens. 
VIII.  CnriL  Remedies. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


The  right  of  a  court  to  examine  legislative 
journals  to  determine  whether  an  alleged  stat- 
ute was  passed,  is  sustained  in  Wyoming  un- 
der constitutional  provisions  requiring  each 
house  to  keep  a  journal  in  which  shall  oe  en- 
tered the  ajes  and  noes  on  the  final  passage  of 
«very  bill.     (Wyo.)  195. 

Legislative  apportionment. 

A  lefiislative  apportionment  changing  one 
made  since  the  last  Federal  census  is  held  in- 
valid under  a  constitutional  provision  for  ap- 
portionment every  ten  years,  based  on  the  Fed- 
eral census.    (111.)  770. 

Money, 

A  dollar  bill,  from  the  upper  left-hand  cor- 
ner of  which  a  piece  li  inches  by  1^  inches  has 
been  torn,  is  held  not  to  be  a  legal  tender  for 
<jar  fare.    (N.  J.)  410. 

Uee  of  public  money. 

A  statute  for  raising  a  free-scholarship  fund 
to  support  students  who  are  unable  to  obtain 
an  education  otherwise,  while  attending  the 
-state  university,  is  held  unconstitutional  as  an 
attempt  to  raise  public  money  by  taxation  for 
a  private  purpose.    (Mo.)  280. 

Language  of  public  notice. 

The  rule  that  publication  of  an  official  notice 
must  be  made  in  the  English  language  is  ap- 
plied to  a  case  where  it  is  held  insufficient  to 
publish  a  delinquent  tax  list  in  the  English 
language  in  a  German  newspaper.  (Wis.)  848 
Health, 

A  contract  by  a  city  for  the  care  of  a  person 
haviuff  leprosy,  by  laborers  who  have  a  family 
of  children  and  have  no  experience  in  such 
matters,  is  held  unreasonable  as  tending  to 
spread  the  disease,  and  therefore  an  injunction 
is  granted.     (Md.)  494. 

Oame  laws. 

Game  killed  by  Indians  on  a  reservation  and 
sold  to  another  Indian  is  held  subject  to  the 
game  laws  of  the  state  after  it  is  taken  off  the 
reservation  to  ship  out  of  the  state.  (Minn.) 
759. 

Coronert^  verdict. 

The  verdict  of  a  coroner's  jury  is  held  merely 
advisory  and  without  effect  as  a  judgment  or 
as  evidence,  so  that  it  cannot  be  reviewed,  set 
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aside,  or  quashed  in  a  judicial   proceeding. 
(Ga.)  869.  ' 

Offlceri. 

The  negligence  of  a  sheriff  in  failing  to  pro- 
tect a  prisoner  from  a  mob  is  held  to  create  no 
right  of  action  against  him.    (Md.)  628. 

On  the  theory  that  a  reward  to  a  public  of- 
ficer for  doing  his  duty  is  against  public  policy, 
it  is  held  that  a  statute  offering  a  reward  for  the 
arrest  of  a  criminal  is  not  intended  to  apply  to 
arrests  by  officers  in  the  course  of  their  duty. 
(Cal.)865. 

Bailroad  eommisnon. 

An  order  of  a  state  railroad  commission  for 
the  abolition  of  a  grade  crossing,  according  to 
a  plan  which  includes  abutments  in  the  high- 
way, is  held  a  defense  to  a  suit  by  the  city  for 
an  injunction  against  such  abutments  in  the 
street.    (Conn.)  479. 

School  director. 

The  personal  enmity  of  a  school  director  to- 
ward a  superintendent  who  is  charged  with 
misconduct,  and  the  fact  that  he  has  declared 
that  he  will  vote  for  bis  condemnation  and  has 
been  a  prime  mover  in  the  prosecution,  are  held 
to  disqualify  him,  and  justify  a  writ  of  pro- 
hibition against  his  sitting,  where  there  is  no 
appeal  from  the  decision.    (Wash.)    817. 

Attorneys. 
The  attempt  of  an  attorney  pending  proceed- 
ings for  disbarment,  to  resign  his  office  with- 
out (Consent  of  court,  is  held  ineffectual  to  de- 
feat his  disbarment.    (Or.)  194. 

Posse  comitatus. 

Members  of  a  posse  comitatus  are  held  to 
have  no  right  to  compensation  from  the  county, 
in  the  absence  of  statutory  provision  therefor. 
(Mont.)  405. 

Municipalities. 

The  right  of  a  municipality  to  purchase  an 
electric  light  plant,  and  create  a  debt  therefor, 
is  denied,  where  the  Constitution  of  the  state 
prohibits  the  creation  of  debts  except  for  the 
necessarjr  expenses  of  the  town.    (N.  C.)  168. 

The  right  of  a  municipal  corporation  to  re- 
cover indemnity  from  an  abutting  owner  on 
account  of  a  judgment  against  it  for  injuries 
due  to  a  defective  sidewalk  is  denied,  where 
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the  city  could  itself,  if  he  failed  to  repair  the 
-walk,  do  80  at  his  expense.    (Ohio)  294. 

The  liability  of  a  city  for  defects  in  a  toll 
road  which  it  has  built  in  another  state  under 

Sant  from  that  state,  without  authority  from 
own  state,  is  denied.    (Wis.)  829. 

A  city  is  held  not  liable,  unless  made  so  by 
statute,  for  damages  caused  by  the  failure  of 
a  bridge  tender  to  open  a  draw  in  th«  bridge 
because  the  bridge  became  caught.  (Mich.) 
526. 

A  city  is  held  not  to  be  liable  for  injury  from 
the  explosion  of  a  cannon  cracker  on  the 
Fourth  of  July  in  rioiation  of  an  ordinance, 
while  persons  were  assembled  on  the  streets 
shooting  firecrackers,  although  the  statute  cre- 
ates a  liability  for  injury  done  by  a  mob  or  riot. 
(Wis.)  788. 

Discretion  as  to  license. 

An  ordinance  giving  a  city  council  discre- 
tion as  to  the  issuing  of  licenses  in  a  certain 
part  of  the  city  is  held  valid.    (Wyo.)  710. 
Highways. 

The  use  of  a  street  to  a  reasonable  extent  for 
poles  and  wires  of  a  telephone  company  is  up- 
held as  proper  street  use  for  which  compensa- 
tion is  not  required  to  abutting  owners.  (Ind.) 
870. 

Awning  permit. 

An  order  permitting  an  awning  in  violation 
of  a  general  ordinance  is  held  to  be  only  a 
license  subject  to  revocation  at  any  time.  (111.) 
621. 

Harbors. 

The  lease  of  harbor  areas  for  storing  and 
marketing  fish  is  held  unauthorized  by  the 
Washington  Constitution,  reserving  such  areas 
for  conveniences  of  "navigation  and  com- 
merce."   (Wash.)  598. 


Parks. 
The  erection  of  a  schoolhouse  on  land  dedi- 
cated for  an  ornamental  public  park  ia  held  to 
be  a    wrongful    use   subject   to   injunctiuc 
(Miss.)  402. 

License  tax. 
A  license  tax  on  brokers  is  held  to  extecd  to 
brokers  who  buy  and  sell  stocks  and  other  ^- 
curities  on  the  floor  of  a  stock  exchange,  mak- 
ing actual  transfers  of  possession  of  the  secur- 
ities ^r  of  the  payment  therefor.     (III.)  61 L 

Elections. 

Residence  on  a  steamboat  while  living  upot 
it  as  a  clerk,  although  he  has  no  other  botre. 
is  held  insufficient  to  give  a  person  a  voting 
residence.    (Md.)  753. 

To  similar  effect,  it  is  held  that  a  purser  ctn- 
not,  by  Uving  on  the  boat,  change  his  voting 
residence  to  another  district  of  the  same  citr. 
(Md.)  752. 

The  use  of  paster  ballots  is  held  unlawful 
under  the  Illinois  statute  requiring  official  bdl 
lots  to  be  used,  on  which  names  of  all  ctD<i.- 
dates  are  printed,  except  those  written  by  the 
voter.    (III.)  617. 

Water  supply. 
The  right  of  a  water  company  to  refuse  t> 
turn  on  water  for  a  building  until  unp&M 
charges  against  previous  owners  or  tenants  are 
paid,  is  held  invalid,  unless  authorized  by  si^t 
ute.    (Mass.)  657. 

The  removal  of  a  water  meter  is  held  la« 
ful,  although  the  consumer  has  so  arranged  nL> 
fixtures  that  on  paying  for  the  water  witbou:  & 
meter  it  will  cost  him  twenty  times  as  much  i^ 
others  pay  for  the  same  quantity.    (Mass  )  171. 


II.  Contractual  and   Commercial  Relations.. 


Custom. 
A  custom  of  the  carpet-makin?  business 
which  would  give  a  color  mixer  exclusive  title 
as  against  his  employer  to  the  shades  and  com- 
binations of  color  devised  by  him  is  held  void 
for  unreasonableness.    (Pa.)  550. 

Bills  and  notes. 

A  written  assignment  of  a  negotiable  note 
made  on  a  separate  and  detached  piece  of  paper 
is  held  insufficient  to  give  the  transferee  the 
legal  title.    (Ga.)  244. 

The  mere  nonpayment  of  the  first  of  two 
notes  secured  by  a  deed  of  trust  without  any 
action  on  the  part  of  the  holders  is  held  not  to 
make  the  other  note  due,  although  the  deed  of 
trust  provided  that  both  should  be  due  and 
payable  on  such  default.  (Mo.)  154. 
Forged  note. 

Promises  to  pay  a  forged  note,  in  the  absence 
of  circumstances  to  create  an  estoppel,  are  held 
not  to  be  binding,  when  they  were  made  with- 
out full  knowledge  of  the  facts.    (Ariz.)  471. 
Bonds. 

The  loss  of  public  money  by  bank  failure  is 
held  not  to  create  a  liability  on  the  bond  of  a 
state  treasurer  conditioned  to  account  for  the 
money,  and  to  perform  the  duties  of  his  office. 
(Wyo.)  690. 
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As  to  medium  of  payment. 

A  note  "payable"  in  specified  bonds  at  f»r 

is  held  absolutely  payable  in  such  funds,  aot: 

not  to  become  payable  in  money  on  failure  to 

pay  or  tender  tbe  bonds  when  due.     (Ait.;  74. 

Gold  clause. 

An  undisclosed  gold  clause  in  a  mortgage  on 
land  bought  at  auction  subject  to  the  motive 
is  held  not  to  be  a  defect  in  the  title  for  wbich 
the  purchase  can  be  canceled,  where  there  k 
no  probability  that  the  existing  policy  of  ibt 
government  to  keep  all  its  funds  at'par  wili 
be  changed  before  the  mortgage  comes  dot 
(N.  Y.)  666. 

Assumption  of  risks. 

The  assumption  of  risks  by  express  contract 
of  an  employee,  including  all  risk  of  the  to 
ployer's  negligence,  is  held  not  coDtrary  to 
public  policy.    (Ind.)  101. 

Assignment  of  ttages. 

An  assignment  of  wages  for  the  period  cf 
one  year  is  sustained,  where  the  person  yfu 
working  under  a  contract,  whether  it  was  bj 
the  day,  the  week,  or  otherwise,  if  made  asd 
recorded  as  the  statute  required.  (R.  I.)  735. 
Ckirriers. 

A  person  having  a  mileage  ticket,  who  trie» 
to  cross  the  main  track  to  board  a  train  oa  a 


Rbsumb  of  Dechsionb. 
vcortbaoruai*  and  oomxbboiai.  rsuitionb.) 


867 


siding,  without  going  to  the  station,  is  held 
not  to  be  a  passenger.    (C.  C.  App.  5tb  C.)  746. 

The  duty  of  an  initial  carrier  stipulating  to 
forward  the  property  to  destination  but  not  to 
be  liable  beyond  its  own  line  as  a  common 
carrier,  where  there  is  an  agreement  for 
through  passenger  train  service  for  a  carload 
of  fruit,  is  held  to  require  the  initial  carrier  to 
see  that  proper  instructions  for  such  service 
are  given  to  every  carrier  on  the  line,  and  not 
merely  to  the  first  of  them,  and  for  any  delay 
it  has  the  burden  of  showing  that  it  ^as  not 
itself  in  default.     (Cal.)  78. 

A  carrier  shipping  a  carload  of  orange  trees 
from  New  Orleans  to  California  by  way  of 
Denver,  Colorado,  and  Ogden,  Utah,  without 
taking  advice  from  the  consignor  or  consignee, 
merely  because  its  own  more  southern  route 
was  temporarily  broken  by  storms  and  wash- 
outs, is  held  liable  for  the  destruction  of  the 
trees  by  freezing.    (Cal.)  850. 

The  delivery  of  goods  without  surrender  of 
the  bill  of  lading,  which  stipulates  for  its  sur- 
render, is  held  proper,  if  it  is  made  to  the  con- 
signee, or  on  his  order,  or  by  his  direction. 
(Ga.)  367. 

Sale;  delivery  to  carrier. 

One  who  delivers  goods  to  a  carrier  con- 
signed to  himself,  to  his  agent,  or  his  own  or- 
der, presumptively  intends  to  retain  title  to 
the  goods,  but  when  he  consigns  them  to  a 
vendee  named  in  the  bill  of  lading,  it  is  pre- 
sumed that  he  intends  the  title  lo  vest  then  in 
the  vendee,  except  that,  if  he  prepays  the 
freight,  he  is  presumed  to  retain  title  during 
transit.    (Neb.)  584. 

Delivery  of  telegrams.  i 

The  delivery  of  a  telegram  to  the  wife  of 
the  addressee  m  his  absence  is  held  not  to  be, 
as  matter  of  law,  either  necessary  or  sufficient 
to  discharge  the  duty  of  the  telegraph  com- 
pany, but  its  duty  in  this  respect  is  a  question 
of  fact  for  the  jury.    (Tex.)  209. 

Storage  of  game. 
A  contract  for  the  cold  storage  of  game  dur- 
ing the  closed  season  is  held  void,  where  the 
statute  makes  its  possession  during  such  period 
unlawful.    (Mo.)  151. 

Innkeepers. 

An  innkeeper  is  held  liable  for  goods  stolen 
from  a  peddler's  cart  in  his  stable,  although 
the  peddler  had  no  license  for  his  business,  as 
he  was  lodging  at  the  inn  as  an  individual  and 
not  as  a  peddler.     (Me.)  491. 

As  to  care  for  patient  in  hospital. 

An  employer  who  lakes  an  injured  employee 
to  a  hospital  and  promises  to  pay  for  his  care 
is  denied  the  right  to  cancel  his  arrangement 
at  a  time  when  the  employee  cannot  be  safelv 
removed,  unless  the  patient  is  able  to  pay  his 
own  expenses.    (Minn.)  388. 

Contracts  for  racing. 

An  agreement  by  the  owners  of  race  horses 
to  divide  premiums  and  stake  moneys  offered 
by  racing  associations  if  awarded  to  any  of 
their  horses  is  upheld  against  the  claim  that  it 
was  a  wagering  contract.    (Cal.)  76. 

A  partnership  for  the  purpose  of  horse  rac- 
ing on  a  bet  with  one  who  was  regarded  as  a 
* 'sucker,"  and  whom  the  partners  deceived  by 
40  L.  a  A. 


making  him  think  their  horse  was  untrained, 
is  held  to  be  sirch  a  conspiracy  to  defraud  that 
neither  partner  can  compel  the' other  to  account 
for  its  share  of  profits.     (Mont.)  158. 
Insurance. 

Keeping  a  stock  of  drugs  and  intoxicating 
liquors  for  sale  without  the  permit  required 
by  law  is  held  not  to  make  insurance  thereon 
void  as  against  public  policy.    (Iowa)  845. 

The  indivisibility  of  a  policy  of  insurance 
upon  a  quantity  of  furniture  as  a  whole  is  held 
to  render  it  entirely  void  where  it  is  void  as  to 
pnrt  because  of  lack  of  sole  ownership  and  the 
existence  of  encumbrances,  and  of  false  swear- 
ing by  the  insured.     (D.  C.)  858. 

The  express  terms  of  an  insurance  policy  to 
the  effect  that  it  shall  be  void  if  there  be  any 
encumbrance  on  the  property,  "whether  in- 
quired about  or  not,"  are  held  insufficient  to 
make  the  policy  invalid  because  of  an  encum- 
brance, if  no  inquiries  were  made  of  the  in- 
sured, and  he  made  no  false  representation  on 
the  subject.    (Neb.)  408. 

Return  of  unearned  premiums  is  held  neces- 
sary to  the  cancelation  of  a  standard  policy 
providing,  not  only  for  five  days'  notice  of 
cancelation,  but  also  that  the  unearned  pre- 
miums shall  be  returned  on  surrendering  the 
policy.    (N.  Y.)  765. 

An  abrasion  of  the  skin  of  a  toe.  caused  by 
wearing  a  new  shoe,  is  held  to  be  an  accident, 
within  the  meaning  of  an  insurance  policy.  (C. 
C.  App.  8th  C.)  658. 

Death  caused  by  blood  poisoning  due  to  germs 
in  cotton  inserted  by  a  dentist  in  the  wound 
made  by  removal  of  teeth,  to  stop  hemor- 
rhage, is  held  to  be  within  a  provision  against 
liability  for  poison  or  anything  accidentally  or 
otherwise  taken,  administered,  absorbed,  or 
inhaled.    (Wis.)  651. 

An  attempt  of  a  traveling  salesman  to  cross  a 
slough  in  a  public  road,  which  he  had  often 
crossed  when  he  thought  there  was  no  danger  to 
his  life  in  so  doing,  is  held  not  to  be  a  voluntary 
exposure  to  unnecessary  danger.    (Ohio)  453. 

Sitting  on  a  bag  on  a  railroad  track  at  a 
highway  crossing,  and  when  warned  of  the 
approach  of  a  train, starting  away  but  turning 
back  for  the  bag,  are  held  not  to  be  a  volun- 
tary exposure  to  unnecessary  danger  within 
the  meaning  of  an  insurance  policy.  (Va.y 
482. 

A  farmer  attempting  to  drive  a  bull  from  a 
calf  pasture  is  held  not  to  expose  himself  vol- 
untarily to  unnecessary  danger,  if  he  had  no 
reason  to  believe  that  there  was  danger  in  so 
doing.     (Mich.)  440. 

A  bank  cashier  using  a  buzz  saw  to  cut 
boards  for  his  own  use  is  held  not  to  engage 
in  any  professional  employment  or  exposure  not 
rated  as  preferred.    (Mich.)  444. 

A  person  hunting  prairie  chickens  with  a 
loaded  gun  when  it  is  unlawful  to  kill  them, 
who  is  injured  by  an  accidental  discharge  of 
his  gun  as  he  is  attempting  to  climb  a  bank,  is 
held  not  to  be  injured  as  a  result  of  violating 
the  law,  within  the  meaning  of  an  insurance 
policy.     (N.  D.)  487. 

Twenty  nine  days'  delay  in  giving  notice  of 
an  accident  after  knowledge  of  the  facts  is  held 
fatal,  where  the  policy  required  immediate 
notice.    (Wis.)  883. 
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The  power  of  the  state  railroad  commission  to 
compel  intersecting  railroads  to  make  a  con- 
necting switch  and  interchange  loaded  cars 
and  fix  Joint  rales  for  shipments  partly  over 
each  is  held  constitutional.    (Minn.)  889. 

The  invalidity  of  the  scheme  of  a  corporation 
is  held  to  be  no  defense  to  a  subscriber  against 
creditors  of  the  company  who  relied  on  the 
subscriptions,  when  it  did  not  appear  in  the 
contract  of  subscription  or  the  prospectus. 
(Va.)240. 

A  contract  between  two  persons  who  are 
equal  owners  of  substantially  all  the  stock  of 
a  corporation,  attempting  to  dispose  of  its 
property,  is  held  not  binding  on  the  corpo- 
ration. "  (111.)  589.' 

The  pledge  for  his  own  debt  by  a  cashier  of 
a  bank,  of  shares  of  corporate  stock  intrusted 
to  the  bank  for  safe  keeping  by  a  guardian  of 
infant  owners  who  had  signed  a  blank  transfer 
as  guardian,  is  held  to  give  the  pledgee  no  rights 
as  against  the  infants,  even  when  new  cer- 
tificates had  been  issued  by  the  corporation. 
(Mass.)  498. 

Forfeiture  of  franchise. 

The  forfeiture  of  the  franchise  of  a  water 
company  for  flagrant  disregard  of  its  duty  to 
furnish  wholesome  water  is  enforced  not- 
withstanding an  offer  after  suit  is  brought  to 
perform  the  contract.    (Tex.)  203. 

An  insurance  organization  is  held  to  have 
forfeited  its  charter  by  attempting  to  issue 
policies  in  excess  of   the  amount  allowed  to 
be  issued  on  any  single  life.    (Md.)  187. 
Alien  ownership. 

Conveyances  to  a  corporation  a  majority  of 
the  stock  of  which  was  owned  by  citizens  are 
held  void  when  aliens  acquire  a  majority  of 
.t)^  stock  afterwards,  under  a  constitutional 
prohibition  of  alien  ownership.  (Wash.)  480. 
Fbreign. 

Insurance  on  the  assessment  plan,  though 
not  authorized  to  be  transacted  by  stock  com- 
panies in  Ohio,  is  held  a  business  for  which 
'  corporations  of  other  states  may  be  licensed  if 
they  are  authorized  to  carry  on  such  insurance 
business  by  the  laws  of  the  state  in  which 
they  are  created;  but  it  is  held  that  such  busi- 
ness under  the  Ohio  laws  must  be  for  the 
sole  benefit  ef  the  policyholders,  and  its  rev- 


enue principally  derived  from  poet  morteo 
assessments  for  specific  losses.     (Ohio)  41S. 

The  right  of  a  foreign  corporation  to  plad 
the  statute  of  limitations  when  it  has  a^nti 
and  officers  on  whom  service  of  process  cu 
be  made  in  the  stale  is  sustained,  notwith- 
standing its  failure  to  comply  with  the  ststuk 
by  filing  its  charter  in  the  state.  (Tenn.)  761 
State  institution. 

An  agricultural  and  mechanical  college,  be- 
ing a  public  or  quasi  corporation  is  held  ex 
empt  from  being  sued,  in  the  absence  of  stata 
tory  authority  therefor.    (Okla.)  <W7. 
Promoters, 

A  promoter  who  transfers  land  which  he 
bad  purchased  before  anything  was  done  to 
ward  forming  a  corporation,  to  the  corpontioc 
when  formed,  is  held  not  to  be  liable  for  tbe 
profit  made  by  him,  in  the  absence  of  any  mis- 
representation or  false  statement,  although  I* 
did  not  disclose  the  amount  paid  by  him  to  the 
subscribers  to  the  corporation.  (Wis.)  837. 
Syndicate, 

A  syndicate  is  defined,  and  the  duties  of  i'J 
members  to  each  other  are  discussed  at  length, 
in  a  Maryland  case  which  holds  that  the  utmos: 
good  faith  toward  each  other  is  Decessary,  aoc 
that  one  member  cannot  be  allowed  to  obiaiE 
any  secret  advantage  over  the  others.  (Md.i 
216. 

A  secret  agency  of  members  of  a  syndicate 
who  act  as  agents  for  it  in  purchasing  property, 
whereby  they  get  a  commission  from  the  vend- 
or,  is  held  fraudulent  on  the  other  members 
(Va.)  234. 

Lodge. 

A  mandatory  injunclion  to  compel  a  seen: 
password  of  a  grand  lodge  to  be  given  to  a 
delegate  of  a  subordinate  lodge  is  held  to  be 
beyond  the  province  of  equity.    (Ky .)  48S. 
Church. 

A  bishop  of  the  Roman  Catholic  Church  u 
held  to  be  under  no  implied  obligation  to  ptj 
the  salary  of  a  priest  assigned  to  duty  by  hii 
predecessor  or  by  himself,  and  a  decisloi 
against  the  priest  by  a  church  tribunal  tc 
which  he  had  submitted  the  controversf  is 
held  binding  upon  him.    (N.  Y.)  670. 


rv.  Domestic   Relations;   Pebsonaij   Capacitt. 


A  right  of  action  to  the  ''heirs  or  personal 
representatives''  of  a  person  killed  by  wrongful 
act  or  neglect  is  held  not  to  extend  to  parents. 
(Wash.)  822. 

A  tort  committed  by  a  husband  upon  his 
wife  while  they  are  living  together  as  husband 
and  wife  is  held  not  actionable  by  her,  in  the 
absence  of  statute.    (Mich.)  757. 

The  marriage  in  a  stale  where  it  is  valid,  of 
a  divorced  person,  who  by  the  law  of  his 
domicil  was  incapable  of  remarrying,  is  held 
not  to  be  void  at  his  domicil  unless  the  statute 
expressly  so  provides,  although  he  went  out 
of  the  state  for  the  express  purpose  of  evading 
the  law,  and  immediately  returned.    (Y t.)  428. 

A  wife's  right  of  action  against  one  who  in- 
40  L.  R  A. 


duces  her  husband  to  abandon  her  is  upheld, 
but  the  husband's  parent  is  held  entitled  to 
give  him  advice  in  good  faith.    (Pa.)  549. 
Custody  of  child. 

The  right  of  a  father  to  the  custody  of  i 
child  is  held  subject  to  the  consideration  of 
the  child's  welfare,  where  he  has  for  five  or 
six  years  allowed  sisters  of  the  mother,  is 
accordance  with  her  will,  to  keep  and  rear  the 
child.    (Va.)  628. 

Support  of  child. 

The  right  of  the  mother  of  a  child,  whohif 
been  divorced  from  her  husband,  to  recover 
from  him  for  the  maintenance  of  the  chOii 
which  has  been  awarded  to  her,  is  Bustained. 
(Wash.)  587. 


R^UMli  OF  DECISIOK0. 
(FiDUGiART  Relations.    Torts;  Nbgugkrcb;  Injukieb.) 


An  order  for  the  support  of  minor  children 
by  the  father,  made  in  a  divorce  suit  lon^  after 
the  decree  had  hecome  final  and  the  mother 
had  remarried,  was  held  to  be  within  the  Juris- 
diction of  the  court,  where  the  decree  awurded 
her  the  custody  of  the  children  without  any 
provision  for  their  maintenance.    (Cal.)  585. 

Another  somewhat  striking  decision  as  to  an 
implied  promise  holds  that  the  father  is  liable 
to  pay  the  mother,  after  their  divorce,  for 
keeping  a  child  which  the  father,  by  the  de- 
cree, had  a  right  to,  if  he  was  left  with  the 
mother,  although  she  refused  to  surrender  him 
and  the  father  told  her  he  would  not  pay  for 
the  child  if  she  did  not.  (Wis.)  579. 
Insanity. 

The  payment  of  the  check  of  an  insane  per- 


son adjudged  such  in  another  state,  although 
his  insanity  was  not  known  to  the  bank,  is 
held  to  make  the  bank  liable.    (Ga.)  250. 

Marriage  of  a  person  adjudged  mentally  im- 
becile is  held  absolutely  void  ooint^u?.  (N.  C.) 
787. 

Mere  belief  in  spiritualism  is  held  insuffi- 
cient proof  of  insanity,  but  where  such  a  belief 
was  made  the  means  of  inducing  an  aged 
woman  to  marry  a  man  much  younger  than 
herself  and  notoriously  unfit  morally  to  be  her 
husband,  when  her  chief  object  was  to  give 
him  the  right  to  her  money  for  philanthropic 
schemes  that  he  had  fraudulently  induced 
her  to  believe  in,  the  marriage  and  a  will  in 
his  favor  were  held  void.    (III.)  256. 


y.  FiDUCTABT   RBLATIOKSb 


Money  due  to  an  estate,  collected  by  one  who 
is  afterwards  appointed  administrator,  is  held 
to  become  a  part  of  the  cash  assets  of  the  estate 
for  which  his  bond  is  liable,  but  for  which  the 
administrator  de  bonis  non  cannot  bring  an  ac- 
tion against  him  or  his  estate.  (Me.)  88. 
Negligent  injuries. 

The  negligence  of  a  shipper  in  piling  lumber 
on  a  car  is  held  not  to  make  him  liabfe  for  in- 
jury to  a  brakeman  by  the  shunting  of  the 
lumber  while  coupling  cars,  where  the  duty  of 
the  railroad  com  pan  v  to  inspect  the  car  has  in- 
tervened before  the  injury.  (Mich.)  528. 
Injury  to  passenger. 

The  intoxication  of  a  passenger  standing  on 
the  running  board  of  a  street  car  is  held  not  to 
absolve  the  carrier  from  the  duty  to  exercise 
care  toward  him,  nor  prevent  his  recovering 
damages  if  injured  by  the  carrier's  negligence. 
(Mich.)  181. 


Injury  by  train. 

A  person  sitting  or  lying  on  a  railroad  track 
when  struck  by  a  train,  between  midnight  and 
daylight,  is  held  to  be  guilty  of  contributory 
negligence  as  matter  of  law,  and  the  presump- 
tion of , the  negligence  of  the  railroad  company 
when  a'  person  is  struck  by  a  train  is  overcome. 
(Ga.)  864. 

Defective  street  ear. 

The  use  of  a  defective  electric  car  which 
prevented  stopping  it  with  reasonable  prompt- 
ness on  discovering  the  danger  of  a  bov  on  the 
track  is  held  to  render  the  company  liable  for 
the  injury,  although  the  boy  was  guilty  of  con- 
tributory negligence.  (Utah)  172. 
Employer's  negligence. 

A  servant  is  held  entitled  to  rely  on  the 
promise  of  his  master  to  repair  defects  in  the 
place  where  he  works  only  for  a  reasonable 
time  to  make  the  repairs.    (111.)  781. 


YI.  Torts;  Nbolioence;  Ik  juries. 


Arrest, 

An  arrest  of  a  street  car  passenger  by  a  po- 
liceman called  by  the  conductor  for  that  pur- 
pose, on  the  charge  of  riding  without  payment 
of  fare,  is  held  not  to  make  the  carrier  liable, 
if  the  conductor  was  authorized  only  to  put 
delinquent  passengers  off  the  car.  (Ark.)  478. 
Assault. 

An  assault  with  intent  to  rape  upon  a  pas- 
senger, by  a  baggage  master  on  the  train,  is 
held  to  make  the  carrier  liable  in  an  action  for 
damages.    (Ga.)  483. 

Libel. 

The  transmission  of  a  libelous  telegram  is 
held  to  be  a  publication  by  the  telegraph  com- 
pany.    (Minn.)  661. 

Malicunis  fence. 

Building  a  high  fence  solely  for  the  purpose 
of  annoying  and  injuring  a  neighbor  is  held  to 
be  lawful  when  it  is  erected  on  one's  own  land. 
(Ohio)  177. 

Fraudulent  mortgage  sale. 

Interference  with  ownership  of  real  prop- 
erty by  selling  it  under  a  fraudulent  mortgage 
and  preventing  payment  of  rents  to  the  real 
owner  is  held  to  constitute  an  actionable  wrong, 
40  L.  H.  A. 


but  no  action  is  allowed  for  the  resulting  dam- 
age to  the  owner's  reputation.    (Md.)  882. 

Screwing  down  windows  which  lead  to  fire 
escapes  is  held  not  to  violate  the  statute,  and  not 
to  constitute  negligence,  where  the  frames  are 
so  light  that  they  can  be  easily  broken  if  nec- 
essary, when  there  is  not  time  to  unfasten  them. 
(N.  Y.)411. 

€f  mine  boss. 

The  negligence  of  a  mine  boss,  the  employ- 
ment  of  whom  is  required  by  statute,  is  held 
to  be  that  of  a  fellow  servant  for  which  the 
employer  is  not  liable.    (W.  Ya.)  812. 

Contractors  negligence. 

For  injury  to  a  spectator  at  a  free  exhibition 
of  marksmanship  given  by  an  independent  con- 
tractor employed  by  a  street-railway  company, 
upon  the  latter's  grounds,  the  company  is  held 
liable.    (Mass.)  845. 

Injury  by  dog. 

A  traveler  leaving  his  team  at  a  livery  and 
feed  bam  for  the  night,  who  went,  between  8 
and  8i  o'clock  in  the  evening,  to  the  yard  to 
see  that  his  buggy  had  been  put  in  the  barn 
and  to  get  some  articles  out  of  the  buggy, 
when  he  was  attacked  and  bitten  by  a  dog,  is 
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held  not  to  have  been  a  trespasser  or  to  be  do- 1  ist,  Dotwithstanding  the  liability  of  other  per- 


iDg  an  unlawful  act,  within  the  meaning  of  the 
Iowa  statute  which  makes  the  owner  of  a  dog 
liable  for  injuries  done  by  it  to  any  person  who 
is  not  engaged  in  an  unlawful  act.   (Iowa)  117. 

Fright, 
Liability  for  personal  injuries  resulting  from 
fright  without  other  physical  injuries  is  sus- 
tained in  an  action  for  negligence,  (8.  C.)  679. 

Frightening  team. 
The  loud  blowing  of  a  locomotive  whistle 
several  times  under  a  bridge  over  which  vehi- 
cles of  all  kinds  are  constantly  passing  is  held 
negligence,  unless  there  is  a  necessity  therefor, 
and  the  burden  of  proof  of  that  is  on  the  rail- 
road company.    (Tenn.)  426. 

Fire. 
One  whose  negligence  caused  a  fire  is  held 
not  to  be  liable  tot  property  burned  after  the 
fire  had  united  with  another  for  which  no 
known  responsible  agency  could  be  fixed,  and 
either  fire  would  have  been  alone  sufficient  to 
do  the  damage.    (Wis.)  457. 

Dangerous  pereon  at  targe. 
Persons  having  custody  of  a  convict  are  held 
not  to  be  liable  for  damages  resulting 'from  a 
crime  committed  by  him  as  a  result  of  their 
failure  to  keep  him  safely  confined  where  they 
did  not  participate  in  the  crime  or  have  reason 
to  apprehend  it.    (Ga.)  95. 

Dangerous  wires. 
The  liability  of  a  city  for  negligence  in  re- 
spect to  an  abandoned  telephone  wire  crossing 
another  dangerous  electric  wire  is  held  to  ex- 


sons  or  corporations  therefor.    (Pa.)  811. 

The  stringing  of  dangerous  electric  wins 
over  a  bridge  where  employees  must  come  ia 
contact  with  them  when  making  repaira,  if  the 
insulation  is  not  sufilcient  to  make  contact 
with  them  safe,  is  held  such  negligence  as  Kill 
make  the  electric  company  liable  Htr  the  deatk 
of  an  employee  of  the  owner  of  the  bridge 
when  repairing  it.    (Or.)  799. 

Dangerous  premises. 

The  liability  of  a  city  for  the  drowning  of  a 
child  in  a  pond  on  private  premises  is  deniei 
although  the  city  caused  the  formation  of  the 
pond  by  obstructing  water,  and  may  be  liable 
for  the  injury  to  the  property,     (Neb.)  531. 

The  explosion  of  a  digester  in  a  pulp  mill 
operated  by  a  lessee  is  held  to  create  no  liabil 
ity  on  the  part  of  the  lessor  for  injury  to  ac 
enoployee  of  the  lessee.    (Me.)  877, 

The  occupant  of  a  house  is  held  not  to  be 
liable  for  injury  received  by  stepping,  when  it 
was  dark,  into  a  coal  hole  about  2  feet  back 
from  the  street  line,  in  a  space  paved  like  the 
sidewalk  and  covered  with  coal,  while  a  coal 
wagon  stood  at  the  curb,  and  employees  of  a 
coal  dealer  were  preparing  to  put  in  the  coa), 
although  the  injured  person  was  a  foreign 
woman  who  did  not  know  the  custom  of  put- 
ting in  coal  through  coal  holes.  (Mass.)  347. 
Dangerous  a Uractian  for  child. 

Leaving  a  platform  car  without  any  brake 
on  a  street  railway  side  track  is  held  not  to 
constitute  nei^ligence  which  will  render  the 
company  liable  for  a  resulting  injury  to  a  child 
playing  with  it.    (Mich.)  885. 
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A  decision  on  a  question  of  great  importance  i 
discussed  elaborately  by  the  court  denies  the 
validity  of  a  statute  limiting  recovery  on  a 
debt  secured  by    mortgage  to  the  property 
mortgaged.    (Wash.)  802. 

Dogs. 
'    Dogs  are  held  to  be  such  property  that  an 
action  of  trover  may  be  maintained  ror  a  dog 
that  is  converted.    (Ga.)  608. 

The  right  of  property  in  dogs  is  upheld  as 
the  basis  of  an  action  for  negligence  of  a  street- 
railway  company  in  running  over  a  dog. 
(Tenn.)  518. 

Easements, 

An  easement  for  a  railroad  right  of  way  is 
held  not  to  arise  by  occupation  under  color  of 
title,  where  the  occupation  was  lawful  under 
the  right  of  eminent  domain.    (N.  0.)  415. 

An  easement  of  light  and  air  is  held  not  to 
pass  b^  implication  on  a  conveyance  of  a  build- 
ing with  windows  looking  over  vacant  lots. 
(Cal.)  476. 

The  doctrine  that  an  easement  appurtenant 
to  a  close  is  appurtenant  to  every  portion  of  it 
is  denied  application  to  an  easement  of  light 
and  air.    (Mass.)  754. 

Use  of  another  bar-way  for  eleven  years 
after  one  which  connected  a  right  of  way  by 
prescription  with  a  highway  had  been  shut  up 
because  it  was  impassable  on  account  of  the 
lowering  of  the  road  by  the  public  authorities 
is  held  not  to  constitute  an  abandonment  of  the 
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original  bar- way,  so  as  to  preclude  the  owner 
of  the  easement  from  cutting  it  down  to  the 
grade  of  the  highway  and  using  it  when  the 
new  bar- way  is  shut  up  against  him.  (Conn.: 
81. 

A  right  of  wav  by  necessity  is  held  to  arise 
on  a  partition  of  lands  if  it  would  have  been 
created  in  favor  of  the  dominant  estate  on  \u 
conveyance  or  devise  by  the  common  ancestor, 
and  an  offered  substitute  consisting  of  a  private 
way  across  other  lands  not  belonging  to  the 
common  estate  is  insufficient  to  defe&t  the 
way  of  necessity.    (Ind.)  105.  • 

Bents. 
The  right  of  action  on  a  covenant  to  pay  rest 
passes  on  the  death  of  the  lessor  to  bis  admin- 
istrators, although  his  heirs  are  the  only  per 
sons  beneficially  interested.    (Mass.)  331. 

Bee  tree. 

One  who  finds  a  bee  tree  on  the  land  of  an- 
other is  held  to  have  no  interest  in  them  or  ia 
the  tree  in  which  they  are,  and  where  he  leaves 
them  in  a  hive  which  he  does  not  own,  on  such 
land,  he  is  held  to  have  no  interest  in  ibem 
which  can  be  the  subject  of  larceny.  (lowai 
687. 

Buildings. 

An  apartment  house  intended  only  for  resi- 
dence purposes  is  held  to  be  allowable  on 
premises  restricted  by  deed  to  resideooe  par- 
poses.     (Ky.)  489. 


Tru8i$. 

A  man  eDtitled  to  half  the  iDcome  of  a  joint 
trust,  who  obtained  from  the  trustee,  who  was 
finaDcially  embarrassed,  a  mortgage  for  one 
half  the  trust,  concealing  the  facts  from  the 
other  cMtui  que  trust,  is  held  to  be  a  trustee  in 
one  half  of  such  mortgage  for  the  other  cestui 
que  trust.    (Pa.)  552. 

Exemptions. 

The  selection  of  cows  which  can  be  claimed 
as  exempt  from  a  chattel  mortgage  under  a 
statute  is  held  to  be  the  right  of  the  house- 
holder and  not  of  bis  wife,  and  her  consent  to 
the  selection  is  unnecessary.  (Mich.)  150. 
Stock. 

Shares  of  stock  in  a  corporation  are  held  to 
be  personal  property  only,  and  governed  by 
the  law  of  the  owner's  domicil,  and  therefore 
a  legacy  of  such  shares  is  held  to  lapse  under 
the  law  of  the  legatee's  domicil,  irrespective 
of  the  law  of  the  state  where  the  will  was 
made  and  the  corporation  was  located.  (Md.) 
880. 

Minerals. 

Mineral  oil  and  gas  are  held  not  to  be  in- 
cluded in  a  deed  of  iron  ore,  fire  clay,  and 
other  valuable  minerals,  with  the-right  to  use 
pits,  shafts,  railroads,  etc.,  to  remove  such 
minerals.     (Ohio)  266. 

Name, 

The  use  of  the  name  of  a  retiring  partner 
which  the  continuing  partner  is  entitled  to, 
under  the  contract  of  dissolution,  is  held  to  be 
a  personal  right  which  cannot  be  transferred 
to  a  corporation  organized  to  continue  the 
business.    (Md.)  682. 

Fence. 

Failure  to  trim  a  hedge  fence  on  a  division 
line  is  not  within  a  statute  providing  for  an 
appeal  to  the  fence  viewers  in  case  of  an  insuf- 
ficient fence.    (Iowa)  626. 

Homestead. 

A.  woman  who  abandons  her  husband  and 
lives  apart  from  him  in  another  state  with  an> 
other  man  does  not  thereby  forfeit  her  right 
to  his  homestead  as  a  widow  when  he  dies. 
(Ark.)  750. 

Partnership  property. 

Partnership  property  is  held  properly  con- 
veyed to  pay  notes  signed  by  individual  part- 
ners.   (Wash.)  297. 

Land  sold  by  court. 

The  sale  of  lands  by  a  court  of  eqvjity  to 
prevent  their  loss  through  inability  of  a  life 
tenant  to  pay  the  taxes  is  sustained,  and  pos- 
sible after-born  children  are  held  to  be  bound 
by  it.    (111.)  776. 

Wliarves. 

Owners  of  land  abutting  on  a  lake  owned 
by  the  state  are  held  to  have  the  right  to 
make  wharves  and  piers  in  aid  of.  but  not 
obstructing,  navigation  in  the  shoal  water  far 
enough  to  reach  water  navigable  for  such 
boats  as  are  in  use  on  the  lake.  (Wis.)  635. 
Shore. 

Title  to  a  proportionate  share  of  land  un- 
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der  water  depending  on  title  to  the  upland  is 
held  to  be  conveyed  by  a  deed  of  a  certain 
number  of  undivided  acres  oui  of  the  tract  of 
upland  bordering  on  the  water.  (C.  C.  App. 
7th  C.)  898. 

Ditches, 

The  independent  existence  of  possessory 
rights  to  ditches  and  the  use  of  water  is  de- 
clared in  an  Idaho  case  holding  that  a  ditch 
may  be  conveyed,  reserving  the  water  right, 
or  the  water  right  be  conveyed,  reserving  the 
ditch.     (Idaho)  485. 

Irrigation. 

The  right  to  irrigate  land  is  held  subject  to 
the  duty  of  the  party  irrigating  it  to  take  care 
of  the  seepage  or  waste  water  so  as  not  to  dam- 
age others,  and*  in  this  case  the  seepage  water 
was  unfit  for  Irrigation  because  it  had  become 
mineralized  by  the  land  which  it  irrigated. 
(Utah)  851. 


Svrface  water. 

The  owner  of  a  city  lot  is  denied  the  right 
to  fill  up  a  natural  depression  which  has  car- 
ried off  surface  water  from  a  large  section  of 
the  city,  although  it  is  not  technically  a  water- 
course, if  the  city  has  undertaken  to  keep  the 
outlet  open,  and  its  obstruction  would  be  fol- 
lowed by  serious  injury  to  the  citv  and  the 
people  in  the  territory  drained.  (Iowa)  465. 
Wills. 

A  will  giving  all  testator's  property  to  an 
unmarried  woman  who  is  appointed  one  of 
his  executors  and  whom  he  afterwards  mar- 
ries, is  held  not  to  show  on  its  face  that  it 
was  made  in  contemplation  of  marriage,  so  as 
to  be  preserved  from  revocation  by  the  mar- 
riage.   (Mass.)  191. 

A  gift  by  will  of  a  certain  sum  to  a  priest 
to  say  masses  for  the  testator  is  held  valid  as 
a  direct  gift  to  take  effect  at  once,  and  there- 
fore not  void  as  a  private  trust  in  perpetuity. 
(R.  I.)  717. 

A  bequest  to  a  priest  for  the  celebration  of 
masses  for  tbe  souls  of  the  testator  and  an- 
other person  is  sustained  as  a  direct  gift  to 
the  donee  with  an  injunction  to  the  perform- 
ance of  the  mass,  and  not  as  a  trust.  (Ean.) 
721. 

Another  case  sustaining  the  validity  of  be- 
quests or  devises  for  masses  is  one  in  which 
tbe  gift  was  to  a  church  for  that  purpose.  The 
court  holds  that  the  trust  is  not  private,  but 
public  and  charitable,  as  it  aids  to  support  the 
clergy  and  public  worship.     (111.)  78(). 

But  in  another  case  a  bequest  to  a  bishop  to 
procure  masses  for  the  repose  of  the  souls  of 
certain  persons  is  held  void  for  want  of  any 
beneficiary  who  can  enforce  performance  of 
the  trust.    (Wis.)  725. 

Lien.    . 

A  lien  for  repairs  on  a  buggy  is'held  supe- 
rior to  a  preexisting  chattel  mortgage  upon  it, 
when  this  provided  that  the  property  should 
not  be  improperly  used  or  cared  for.  (Neb.) 
781. 
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VIII.  Civil  Rjsmedies. 


Constructive  service. 


The  matrimonial  domicil  of  a  wife  wtio  has 
been  Justified  by  cruelty  in  leaving  her  hus- 
band IS  held  changed  by  her  removal  to  an- 
other state,  so  as  to  prevent  jurisdiction  by 
constructive  service  of  process  in  a  divorce 
suit  in  the  state  from  which  she  removed. 
(N.  Y.)  291. 

Judgment  lien. 

A  record  of  the  judgment  is  held  necessary 
to- complete  its  "rendition"  for  the  purpose  of 
a  lien,  where  the  statute  requires  the  recording 
in  order  to  make  the  judgment  valid.  (Iowa) 
875. 

A  statute  limiting  the  lien  or  charge  of  a 
judgment  to  six  years,  and  prohibiting  its  re- 
newal except  for  one  year  after  the  act  takes 
effect,  is  held  an  unconstitutional  impairment 
of  contracts  previously  existing.  (Wash. )  815. 
Enforcing  assumed  mortgage. 

The  right  of  a  mortgagee  to  enforce  the  debt 
as  against  a  grantee  of  the  mortgagor  who  has 
assumed  its  payment  is  held  to  rest  on  the 
principle  of  subrogation,  and  not  upon  any 
contract  which  he  can  enforce.  (C.  C.  App. 
8th  C.)  861. 

Money  had  and  received. 

An  officer  who  receives  fees  to  which  he  is 
not  entitled,  from  a  person  whom  he  knows  to 
be  ignorant  of  the  law,  and  does  not  inform 
him  that  it  is  not  necessary  to  pay  them,  is 
held  liable,  on  the  ground  of  fraud,  to  an  ac- 
tion for  money  had  and  received.  (Me.)  185. 
Guardian  ad  litem. 

The  representation  of  persons  unborn  by  a 
guardian  ad  litem  as  provided  by  statute  is 
held  sufficient  to  constitute  due  process  of  law 
in  a  suit  to  remove  a  cloud.    (Mass.)  127. 
Oamishment, 

One  garnished  for  a  debt  due  a  nonresident 
creditor  is  allowed  to  prevent  judgment  by 
showing  that  without  his  collusion,  and  not- 
•withstanding  his  plea  of  the  pendency  of  such 
proceeding,  a  court  at  the  creditor's  domicil 
has  rendered  judgment  against  him  on  the 
debt  in  favor  of  the  creditor,  which  he  has 
been  obliged  to  pay.  (Va.)  287. 
E^tnhent. 

Electment  is  denied  on  account  of  the  pre- 
lection of  the  eaves  of  a  barn  over  a  boundary 
line,  where  the  eaves  of  the  plaintiff's  bam  are 
lower,  and  are  so  close  to  the  line  that  the 
water  therefrom  falls  on  defendant's  land. 
(Wis.)  577. 

8et-off. 

A  claim  accruing  in  favor  of  an  assignee  for 
creditors  for  a  share  of  the  proceeds  of  money 
collected  after  the  assignment  by  a  person  to 
whom  judgments  had  been  previously  trans- 
ferred by  the  assignor  under  a  contract  for  a 
division  of  the  proceeds  is  held  subject  to  set- 
off against  a  claim  of  the  other  party  which 
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was  due  at  the  time  of  the  assignment.  Tbe 
rule  is  laid  down  that  the  maturity  of  either 
claim  at  the  time  of  the  assignment  is  sufficient 
to  give  the  right  of  set-off.    (N.  Y.)  664. 

Injunction. 

An  injunction  to  prevent  the  proprietor  of  a 
theater  from  breaking  bis  contract  with  • 
manager,  for  the  use  of  the  theater  aod  lis 
equipment,  with  lights,  heat,  ushers,  etc..  and 
from  letting  a  rival  company  have  the  theater 
for  the  time  in  question,  is  denied  on  the 
ground  that  a  court  of  equity  cannot  compel 
the  full  performance  of  the  contract,  and  that 
a  part  of  it  cannot  be  enforced.    (III.)  98. 

An  injunction  to  prevent  the  approval  of  a 
uniform  policy  of  insurance  by  the  superinten- 
dent of  msurance  under  an  unconstitutional 
statute  is  denied,  as  the  statute,  if  unconstiiu 
tional,  cannot  stand  in  the  way  of  other  cod- 
tracu.    (Mo.)  501. 

Evidence, 

A  statute  making  books  of  science  and  art 
presumptive  evidence  of  facts  of  general 
notoriety  or.  interest  is  held  not  to  include 
medical  works<  such  as  a  treatise  on  concus- 
sion of  the  spine,  about  the  extent  and  char- 
acter of  which  there  is  some  difference  of 
opinion  among  medical  men.  (C.  C.  App.  ^th 
C.)  558. 

But  statistics  of  mechanical  experiments  and 
tabulations  of  their  results,  where  the  scientific 
work  containing  them  is* conceded ly  recognized 
as  a  standard  authority  by  the  profession,  and 
when  they  are  generally  relied  upon  by  experts 
in  that  field,  are  held  admissible  in  evidence 
to  support  the  opinions  of  experts.  (G.  C. 
App.  2d  C.)  561. 

Physical  examination. 

An  examination  with  instruments  in  caee  of 
injury  to  plaintiff's  bladder  is  held  to  be  be 
yond  the  discretion  of  the  court,  under  eri- 
denoe  showing  that  it  might  be  dangerous. 
(Wis.)  881. 

Comment  to  jury. 

Against  an  elaborate  dissenting  opinion,  it  is 
held  that  the  failure  of  a  defendant  to  examine 
an  emplovee  present  in  court  as  a  witness  on  a 
matter  within  his  knowledge  and  as  to  wbich 
the  evidence  was  conflicting  is  a  matter  which 
the  plaintiff's  counsel  may  urge  in  argumoit  to 
the  jury,  as  a  circumstance  from  wbich  it  maj 
be  inferred  that,  if.  examined,  the  employee 
would  have  testified  against  the  defendant. 
(Ga.)  84. 

Demurrer. 

The  rule  that  allegations  of  fact  are  admit- 
ted by  demurrer  is  held  subject  to  an  exceptioo 
of  such  improbable  allegations  as  that  a  child 
less  than  two  years  of  age  performed  certain 
specified  services  of  the  value  of  $2  per  month. 
(Ga.)  258. 
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That  which  constitutes  an  offense  against  a 
state  statute,  triable  only  in  a  court  of  record, 
is  held  to  be  beyond  the  power  of  a  municipal 
ity  to  make  by  ordinance  an  offense  against  the 
city.    (Tex.)  212. 

Mixing  food. 

A  statute  making  the  mixture  of  any  article 
of  food  an  offense  is  held  to  be  too  general  to 
be  enforced.    (Tex.)  201. 

Telegraphing  bet. 

A  statute  prohibiting  a  person  to  keep  a 
place  for  transmitting  money  to  be  bet  on  horse- 
races, etc.,  or  to  be  concerned  in  such  business, 
is  held  valid  as  applied  to  a  person  who  sends 
the  money  to  another  state  by  telegraph. 
(Conn.)  607. 

iMreeny. 

A  dog  is  the  subject  of  larceny  under  a  stat- 
ute  making   it   a  crime   to  steal  "chattels." 
(Iowa)  508. 
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Sentence. 

A  statute  providing  for  indeterminate  sen- 
tence of  criminals,  not  more  than  the  maximum 
nor  less  than  the  minimum  prescribed  for  a 
specified  crime  by  statute,  is  held  constitutional. 
(Ind.)  109. 

Bcidenee, 

The  hypnotism  of  a  person  accused  of  crime 
is  held  insufficient  to  render  evidence  made  bv 
him  while  under  the  influence  admissible  in  his 
favor.    (Cal.)  269. 
Bee  also  supra,  VIII. 

Witness  fees. 

The  constitutional  right  of  an  accused  person 
to  compulsory  process  for  his  witnesses  is  held 
insufficient  to  give  his  witnesses  a  right  to  claim 
fees  from  the  county.    (8.  G.)  426. 
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and  trespass;  (TIL)  actions  airalnst  com- 
mon carriers;  (IV.)  actions  for  injuries  to 
dogs  by  railroad  and  street  cars;  (V.)  right 
to  kill  dogs:  (a)  police  power;  (b)  unlaw- 
fully killing  dogs;  (e)  barking  and  howl- 
ing  dogs:  (d)  dangerous  dogs;  (e)  trespass- 
ing dogs;  (/)  sbeep  killing  dogs;  (g)  dogs 
chasing  otber  animals;  (h)  dogs  ''at  large;** 
(i)  killing  a  dog  by  mistake;  (VI.)  criminal 
aotions  for  injuries  to  dogs;  (Vn.)  larceny 
and  obtaining  a  dog  by  false  pretenses; 
(VIII.)  value;  (IX.)  as  to  license  and  tax 
laws:  (a)  generally;  (b)  taking  property 
without  due  prooess  of  law  603 

Asfloetations.   See  Stndicatks. 

Bees;  property  rights  in:— (I.)  Generally;  (H.) 
trespass  and  trover;  (III.)  larceny;  (IV.) 
tithes  687 

Carriers;  intoxication  as  affecting  negli- 
gence of  passengers  184 

Contracts;  acceptance  of  889 

Corporations;  contract  by  chief  stockhold- 
ers 680 

Criminal  law;  effect  of  hjrpnotlsm  in  crimi- 
nal cases  288 

J>ogn.    See  Animai^. 

Drunkenness;  as  affecting  negligence  181 

Ejectment;  effect  of  prior  decision  on  statu- 
tory new  trial  in  real  actions  826 

Evidence;  intoxication  as  evidence  of  negli- 
gence 148 
Scientific  books  and  treatises  as  evidence: 
—(I.)  Exact  sciences:  (a)  general  rule  as 
to  admissibility:  (b)  tables  of  expectancy 
of  life:  (1)  admissibility  generally;  (2)  in 
accident  cases;  (3)  in  other  cases  gener- 
ally: (4)  conclusiveness  and  effect;  (c)  the 
almanac;  (II.)  inexact  sciences:  (a)  gen- 
eral rule  as  to  admissibility;  (b)  reasons 
for  the  rule;  (c)  the  contrary  rule;  (d) 
opinions  founded  on  books;  (e)  use  of.  on 
examination;  (/)  use  of,  to  sustain  or  dis- 
credit expert;  (g)  use  of,  on  cross-exami- 
nation; (/))  use  of,  in  argument;  (III.)  law; 
(IV.)  miscellaneous  matters  663 
Presumptions  as  to  sanity  at  time  of  mar- 
riage                                                           742 

Ezecntors  and  administrators;  right 
to  rents  on  lease  of  Intestate^s  property:— 
(I.)  Classtacatlon  by  states;  (II.)  English 
cases:  (a)  form  of  lease:  (b)  apportion- 
ment; (c)  summary  of  English  cases;  (III.) 
summary  as  to  rents  accruing  during 
owner^s  life;  (IV.)  summary  as  to  rents 
accruing  after  owner^s  death:  (a)  rights  of 
heir,  (b)  rights  of  administrator:  (1)  by 
statute;  (2)  in  a  foreign  state;  (c)  liability 
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of  admioistrator:  (1)  generally;  (2)  for  use 
and  occupation;  (8)  accounting  and  sure- 
ties: (d)  rights  of  creditors;  (e)  apportion- 
ment 821 
What  assets  pass  to  the  administrator  de 
bonis  mm:— (I.)  Generally;  (II.)  the  rule  in 
the  different  states;  (III.)  summary:  (a) 
goods  remaining  in  specie;  (b)  choses  in 
action;  (e)  avoiding  sales  or  transfers 
made  by  predecessor:  (d)  rule  at  common 
law:  (1)  where  assets  have  been  converted 
by  predecesson  (2)  where  there  is  a  devas- 
tavit; (8)  requiring  the  predecessor  to  ac- 
count; (4)  money  and  balance  due  from 
predecessor:  (e)  where  the  common- law 
rule  has  been  changed  by  statute:  (1) 
where  assets  have  been  converted  by 
predecessor;  (2)  where  there  Is  a  devastavit; 
(8)  requiring  tbe  predecessor  to  account; 
(4)  money  and  balance  due  from  prede- 
cessor 88 

Fence;  liability  for  tbe  malicious  erection  of 
a  fence:- (I.)  Introduction;  (II.)  malice 
gives  no  ground  of  action;  (III.)  contrary 
doctrine;  (IV.)  state  statutes  and  decisions 
tbereunder  177 

Fisheries;  right  of.  separated  from  upland  898 

Hnshand  and  wife;  marriage  of  person 
when  insane:— (I.)  Invalidity  of;  (II.)  de- 
gree of  incapacity  which  will  affect;  (III.) 
test  of  capacity  to  contract;  (IV.)  teat  of 
capacity  to  know  the  nature  of  the  act; 
(V.)  incapacity  combined  with  fraud:  (VI.) 
incapacity  as  aground  for  divorce;  (VII.) 
ratification  and  waiver  of  right  to  attack; 
(VIII.)  evidence  of  incapacity:  (a)  pre- 
sumption and  burden  of  proof;  (b)  suffi- 
ciency, weight,  and  admissibility;  (c)  effect 
of  inquisition;  (IX.)  annulment:  (a)  ne- 
cessity of  decree  for;  (b)  jurisdiction;  pro- 
cedure; (c)  effect  787 

Hypnotism;  (!•)  Nature  of  subject;  (II.)  de- 
finition; (III.)  its  existence  and  effect  gen- 
erally; (IV.)  its  use  in  procuring  tbe  com- 
mission of  crime;  (V.)  its  use  in  procur- 
ing submission  to  criminal  actsoratucks; 
(VL)  its  use  as  an  inquisitorial  agent; 
(VII.)  its  curative  uses;  propriety  of  re- 
straint 208 

Incompetent  persons.  See  Husband 
AND  Wifb;  Hypnotism. 

Injunction;  by  municipalities  against  nuis- 
ances In  waters  and  watercourses:— (I.)  In 
general;  (II.)  pollution  and  other  matters 
affecting  health  ^^ 

Ihsurance;  voluntary  exposure  to  unneces- 
sary danger  within  meaning  of  insurance 
policy:—  (I.)  Construction  compared  with 
negligence;  (11.)  consciousness  of  danger; 
(HI.)  risks  incident  to  duty  or  necessity; 
(IV.)  unexpected  results;  (V.)  what  con- 

875 
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stitutes;  particular  cases;  (VI.)  proof  of, 
as  a  defense  438 

Validity  of  fire  Insurance  on  property  ille- 
gally used:— (L)  General  principles:  (IL) 
violation  of  excise  laws:  (I If.)  offenses 
against  public  order  and  decency;  rIV.) 
violation  of  law  tazin^  occupations  845 

Intozieation.   See  Drunkenness. 

liaodlord  and  tenant*   See  Exegctors 
AND  Administrators. 

I«arceny;  of  do?  614 

Of  bees  689 

I«aw  books;  as  evidence  568 

Malice*   See  Fence. 

Masses;  validity  of  bequests  for  717 

Biaster  and  servant;  liability  for  employ- 
ing drunkard  149 
The  rights  of  a  servant  who  continues  work 
on  the  faith  of  his  master^s  promise  to  re- 
move a  specific  cause  of  danger:— (I.)  In- 
troductory; (n.)  general  rule  stated;  (III.) 
rationale  of  the  relation  between  the  par- 
ties after  the  giving  of  the  promise;  (IV.) 
continuance  of  work  after  promise  not 
contributory  negligence  as  matter  of  law: 
(a)  generally:  (b)  contributory  negligence 
predicated  from  the  gravity  of  the  risk  in- 
curred; (e)  contnbutory  negligence  predi- 
cated from  the  length  of  time  the  servant 
has  worked  after  the  promise  was  given; 

(d)  illustrative  cases;  (V.)  servant^s  action 
not  maintainable  unless  his  continuance 
of  work  was  actually  Induced  by  the  mas- 
ter's promise  to  protect  htm  from  some 
danger,  etc.;  (VI.)  whose  promise  is  bind- 
ing on  an  employer:  (VII.)  rule  where  the 
promise  relates  to  simple  appliances; 
( vm.)  obligations  of  the  servant  pending 
the  fulfilment  of  the  promise  781 

Medical  books;  as  evidence  658 

Municipal  corporations.   See  Injuno- 

tion. 
Negligence;  intoxication  as  affecting:—  (I.) 
Intoxication  no  excuse;  (II.)  when  it 
amounts  to  contributory  negligence:  (a) 
generally;  (b)  with  relation  to  trespassers; 
(c)  with  relation  to  persons  injured  at 
crossings;  (d)  with  relation  to  passengers; 

(e)  with  relation  to  persons  Injured  on 
highways,  streets,  etc.;  (/)  with  relation 
to  miscellaneous  matters;  (III.)  effect 
when  there  is  negligence  on  both  sides; 
(IV.)  question  for  the  Jury;  (V.)  presump- 
tion and  burden  of  proof;  (VI.)  intoxica- 
tion as  evidence  of  negligence:  (a)  admis- 
sibility; (b)  weight  and  sufficiency;  (VTI.) 
employment  of  persons  having  habits  of 
intoxication  181 

New  TriaL   See  Ejectment. 

Partnership*    See  Syndicates. 

Pier*   See  Wharves. 

Real  actions*   See  Ejectment. 

Replevin;  for  dogs  507 

Riparian  riiphts*    See  Waters. 
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ScientiHc  books;  as  evidence  sa 

Specillc  performance;  of  contract  known 
to  be  unauthorized  sei 

Syndicates;  relations  and  rights  of  syndicate 
members:— (I.)  Scope  and  nature  of  the 
subject;  (II.)  rights  and  powers  of  mein> 
bers;  flH.)  rights,  duUes.  and  liabUlUesin 
transactions  between  themselves:  ta)  gen- 
eral  rule  as  to  good  faith  required:  (b) 
sales  by  member  to  association:  (c)  par- 
chases  with  secret  advantages;  (d)  dealinvs 
between  associations  having  commoa 
members:  (e)  contribution  to  caplul,  ex- 
penses, and  losses;  (f)  interest  in  property 
of  association;  (g)  compensation  for  serr- 
ices:  (IV.)  remedies  fis 

Tithes;  of  hees  » 

Trespass;  for  injury  to  dogs  SBT 

For  taking  bees  m 

Trover;  for  dogs  UK 

For  taking  bees  flB» 

Upland*    See  Waters. 

Waters*   See  also  Injunction. 

Separation  of  riparian  rights  from  upland:- 
In  general;  right  of  fishing;  right  of  wharf- 
age: mere  riparian  rights;  cases  merely 
recognizing  the  doctrine;  adverse  posses- 
sion; partition:  method  of  separatioo  3^ 
Right  of  owner  of  upland  to  access  to  navi- 
gable water:— The  English  rule;  the  rale 
in  Ireland;  the  rule  in  Omada;  general  ei- 
pressions  favoring  the  right  of  the  shore 
owner  in  this  country;  the  rale  in  Masai- 
chusetts;  cases  holding  the  opposite  rale 
<New  York,  New  Jersey,  Washington,  and 
Oregon);  the  rule  of  the  Federal  courts: 
other  decisions  denying  the  riparian  own- 
er*s  right;  the  effect  of  statutes;  acoess 
cut  off  by  railroad;  right  as  against  pnv- 
ate  Individual;  estoppel  by  grant;  special 
reasons  for  refusing  relief:  right  as  against 
improvement  of  navigation;  sammary     30 

Wharves;  right  to  erect:— The  rule  in  Eng- 
land; the  rule  in  this  country,  cases  recog- 
nizing the  right  of  the  riparian  ownen 
rule  wbere  title  extends  to  thread  of 
stream;  effect  of  custom;  statutory  right; 
rights  as  against  individuals;  rijrht  under 
grant  or  license;  to  low- water  mark;  pre- 
scriptive right;  tbe  Federal  oases;  cases 
denying  the  right;  statutory  restrictions: 
wharves  beneficial;  regulation  of  ngbt: 
harbor  lines:  right  of  municipal  corpora- 
tion to  build:  right  of  city  to  regulate: 
rigbt  of  New  York  city;  abatement  of 
wharf;  effect  of  street  along  shore;  private 
contracts;  direction  of  wharf:  rights  of 
state  and  general  government;  effect  of 
constructing  in  front  of  private  property; 
right  in  wharf  which  has  been  erected: 
log  pier;e^tment  for  pier  6S 

Rigbt  of,  separated  from  upland  ^ 

Wills*    See  Masses. 
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See    Highways,    8; 


ABANDONMENT. 

Hospitals.  2. 


ACCIDENT.    See  Insurance,  20-^2. 

ACTION  OR  SUIT.    See  also  Cask,  8. 

1.  The  administrators  may  sue  upon  a  cov- 
enant to  pay  rent  to  their  intestate  which  is 
appended  to  a  lease  made  by  him,  although 
his  heirs  are  the  only  persons  who  would  suf- 
fer substantia]  damages  by  failure  to  pay  it. 
Walsh  y .  Packard  (Mass. ;  821 

2.  The  right  to  recover  for  injury  to  a 
doi;  is  not  lost  by  killing  him,  under  the  hon- 
est^but  mistaken  belief  that  he  was  fatally  in- 
jured. Citizent^  Rapid  Transit  Co.  v.  Dew 
<Tenn.)  518 

Parties. 

B.  An  architect  supervising  the  construc- 
tion of  a  building  and  giving  notice  of  an  in- 
tention to  build  may  be  joined  with  the  owner 
of  the  premises  as  a  defendant  in  a  suit  for  an 
injunction  against  the  building.  Kennedy  v. 
Bumap  (Cal.)  476 

4.  A  corporation  cannot  complain  that  its 
receiver  appointed  in  another  court  is  not  made 
a  party  to  a  suit  to  revoke  its  contract  to  sup- 
ply water  to  a  city  and  its  right  to  occupy 
streets.  Palestine  Water  dk  P.  Co,  v.  Palestine 
(Tex.)  208 

5.  The  state  is  not  a  necessary  party  to  & 
suit  by  a  city  which  has  the  exclusive  con- 
trol of  streets,  to  revoke  the  right  of  a  water 
company  to  use  them.  Id. 

6.  An  amendment  to  a  bill  for  an  iniunc- 
tion  against  the  improper  use  of  land  deaicat- 
ed  to  the  public  should  be  allowed  to  join 
some  of  the  original  donors  as  plaintiffs,  when 
the  bill  is  filed  by  other  resident  citizens. 
RotDzee  v.  Pierce  (Miss.)  402 

Notes  and  Briefs. 

Actions;    common  law  remedy  to   enforce 
statute.  628 

ADVERSE  POSSESSION. 

Notes  and  Bribps. 
To  flats.  894 

Of  railroad  right  of  way.  415 

AFFIDAVITS.    See  Etidbncb,  29. 

AFTERBORN  CHILD.    See  CoNsrrrn- 

TiONAL  Law,  6;  Judicial  Sale,  8. 
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AGRICULTURAL     COLLEGE. 

State  Institutions. 

AIR.    See  Easbuunts,  7-9. 


See 


ALIENS. 

1.  A  lease  of  land  for  forty-nine  years  to 
an  alien  is  void  under  Wash.  Const,  art.  2, 
§  88,  prohibiting  the  ownership  of  lands  by 
aliens  and  providing  that  all  conveyances  of 
land  to  any  alien  shall  be  void.  State,  Winston, 
V.  Hudson  Land  Co,  (Wash.)  430 

2.  Conveyances  made  to  a  corporation 
when  a  majority  of  the  stock  was  owned  by 
citizens  will  be  declared  void  where  a  majority 
of  the  stock  is  transported  to  and  held  by 
aliens,  under  Wash.  Const,  art.  2,  §  88,  pro- 
hibiting the  ownership  of  land  by  aliens  and 
providing  that  all  conveyances  of  lands  to  any 
alien  directly  or  in  trust  shall  be  void,  and  that 
every  corporation  the  majority  of  the  capital 
stock  of  which  is  owned  by  aliens  shall  be  con- 
sidered an  alien  for  the  purpose  of  such  prohi- 
bition. Id. 

Notes  and  Briefs. 

Aliens;  ownership  of  property  by.  481 

ALMANAC. 

Notes  and  Briefs. 
As  evidence.  558 

ANIMALS.    See  also  Action  or  Suit,  2; 
Bees;  Doos;  Street  Railways.  8,  4. 

1.  The  owner  of  a  dog  has  such  a  prop- 
erty in  it  as  will  entitle  him  to  maintain  trover 
for  its  recovery  in  case  of  its  wrongful  con- 
version.    Oraham  v.  Smith  (Ga.)  508 

2.  A  street-railway  company  is  liable  for 
the  killing  of  a  dog  bv  an  electric  car,  caused 
by  the  negligence  of  the  motorman.  Citizens' 
Rapid  Transit  Co.  v.  Dew  (Tenn.)  519 

8.  A  dog  is  the  subject  of  larceny  under 
Iowa  Code  1878.  §  8902,  making  it  a  crime  for 
anyone  to  steal  any  "chattels"  of  another. 
Hamby  v.  Samson  (Iowa)  508 

Injury  by  do^s. 

4  One  who  harbors  a  dog  on  his  premises 
as  owners  usually  do  with  their  dogs  is  to  be 
deemed  the  owner  under  a  statute  respecting 
the  liability  of  owners  for  injuries  done  by 
dogs.    ShultzY,  Orifflth(LowH)  117 

5.  Negligence  of  a  party  bitten  by  a  dog  is 
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immaterial  UDder  Iowa  Code,  §  1485,  on  the 
question  of  the  liability  of  the  owner  of  the 
dog,  unless  that  negligence  amounts  to  an  un. 
lawful  act.  /d, 

6.  A  traveler  going  into  a  yard  of  a  feed  and 
livery  barn  which  is  open  to  patronage  by  the 
public  and  at  which  his  team  is  being  kept  for 
Uie  night,  in  order  to  see  that  his  buggy,  which 
was  left  in  the  yard,  has  been  put  in  the  bam 
and  to  get  some  articles  from  it,  when  this  is 
done  between  8  and  half  past  8  o'clock  in  the 
evening,  while  employees  are  working  at  the 
barn,  is  not  a  trespasser  or  doing  an  unlawful 
act  within  the  meaning  of  Iowa  Code,  §  1485, 
so  as  to  preclude  his  recovering  from  the  pro- 
prietor for  injuries  received  from  a  dog  which 
attacks  and  bites  him.  Id. 

Notes  add  Bbiefs. 

Animals:  property  rights  in  dogs:—  (I.)  Gen- 
erally; (II.)  actions  of  trover,  replevin,  and 
trespass;  (III.)  actions  against  common  carriers; 
(IV.)  actions  for  injuries  to  dogs  by  railroad 
and  streetcars;  (V.)  right  to  kill  dogs:  (a)  police 
power;  (5)  unlawfully  killing  dogs;  (<;)  barking 
and  howling  dogs;  (d)  dangerous  dogs;  («)  tres- 
passing dogs:  (/)  sheep-killing  dogs;  (g)  dogs 
chasing  other  animals;  (A)  dogs  "at  lar^;" 
(t)  killing  a  dog  by  mistake;  (VI.)  crimmal 
actions  for  injuries  to  dogs;  (VII.)  larceny  and 
obtaining  a  dog  by  false  pretenses;  (VIII.) 
value;  (IX.)  as  to  license  and  tax  laws:  (a)  gen- 
erally; (5)  taking  property  without  due  process 
of  law.  503 

APARTMENT   HOUSE.      See    Build- 

IK06,  1. 

APPEAL  AND  ERROR.   See  also  Cases 
Certified. 

1.  A  separate  appeal  must  be  taken  from  a 
death  warrant  signed  after  judgment,  to  bring 
the  question  of  its  regularity  before  the  ap- 
pellate court.     People  v.  Ebanks  (C&l)        269 

2.  Trustees  representing  a  religious  society 
to  which  a  devise  was  made  in  trust  to  expend 
the  proceeds  in  saying  masses  are  proper  par- 
ties to  appeal  from  a  decision  against  the  de- 
vise.    Hoeffer  v.  Clogan  (111.)  730 

Bond. 

3.  Defendant  in  error  In  the  Virginia  su- 
preme court  of  appeals  waives  the  omission 
from  the  appeal  bond,  given  before  the  clerk 
as  prescribed  by  Va.  Code,  §  3471,  of  the  con- 
dition for  the  payment  of  all  actual  damages 
incurred  in  consequence  of  the  proceedings,  by 
failing  to  raise  the  objection  until  it  is  too  late 
for  plaintiff  to  give  a  new  bond  or  to  have  an- 
other appeal  allowed.  Virginia  F.  &  M,  Ins, 
Go,  V.  Neic  York  Carousal  Mjg.  Co,  (Va.)    237 

Supersedeas. 

4.  An  order  of  supersedeas  to  preserve  the 
status  quo  of  the  parties  pending  the  determi- 
nation of  an  appeal  upon  its  merits  is  within 
the  inherent  powers  of  an  appellate  tribunal 
which  is  authorized  to  issue  all  writs  neces- 
sary and  proper  to  the  complete  exercise  of  its 
appellate  and  revisory  jurisdiction.  State, 
Barnard,  v.  SeaUU  Bd.  of  Edu,  (Wash.)  317 
Record;  evidence. 

5.  A  written  opinion  filed  by  the  trial  court 
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on  a  trial  without  a  jury  is  not  an  eseentnl 
part  of  the  record  on  appeal,  and  where  g*-L- 
eral  findings  are  made  by  the  coortanda  jucc- 
ment  pronounced  thereon,  the  appellate  court 
will  conclusively  presume  that  the  trial  court 
considered  all  the  competent  evidence  before  ii 
and  decided  all  the  material  and  necessarv 
issues  presented  by  the  pleading,  altboogh  tte 
opinion  shows  the  contrary.  Phenix  Ins.  Co. 
V.  Fuller  (Neb.)  4<ib 

6.  When  any  document  is  offered  in  evi- 
dence and  excluded,  it  must  be  brought  int? 
the  record  to  have  its  competency  determineii 
on  appeal.  Slavson  v.  Goodrich  Transp.  0\ 
(Wis.)  «25 

7.  An  appellate  court  can  take  notice  of 
papers  which  are  not  part  of  the  judgment  nJ! 
only  when  they  have  been  preserved  and  prop- 
erly identified  in  the  bill  of  exceptions.        Ii 

8.  A  bill  of  exceptions  is  not  necesaair  for 
the  review  of  a  demurrer  to  evidence  which 
incorporates  the  evidence.  Mitdidl  v.  Sa^h 
ville,  C.  <fe  8t,  L,  R,  Co.  (Tenn.)  45»> 

9.  The  remedy  for  refusal  by  the  tri-il 
court  to  furnish  a  transcript  of  the  stenograph- 
er's notes  to  a  person  convicted  of  crime  is  an 
application  to  the  supreme  court  for  an  oniir 
requiring  it  to  do  so.    Miller  v.  State  (Ind  • 

10.  Failure  to  show  that  a  designated  per- 
son was  regularly  appointed  shorthand  re- 
porter to  take  the  testimony  of  an  accuHnl 
before  a  committing  magistrate  will  not  sup- 
port an  assignment  of  error,  if  it  does  not 
appear  that  he  acted  or  reported  the  testimoov 
or  certified  to  it.    People  v.  Ebank»  (Cal.)     2^ 

Briefs. 

11.  Under  rules  requiring  but  one  brief  on 
each  side,  and  permitting  a  reply  in  addition, 
although  separate  briefs  may  be  permissible 
where  there  are  several  counsel  on  the  sam^ 
side,  the  allowance  for  printing  will  extend 
only  to  what  is  reasonably  necessary.  C«^ 
V.  Minneapolis-,  8l,  P.  dft  8,  M.  R.  Vo,  ( WK 

457 

12.  The  provision  of  the  Wisconsin  su- 
preme court  rule  9,  that  in  cases  depending  oo 
the  evidence  the  brief  of  appellant  must  contain 
a  concise  statement  of  the  leadine  facts  or  con- 
clusions which  the  evidence  establishes  or  tends 
to  prove,  does  not  mean  a  recital  or  restaie- 
ment  of  the  evidence,  but  merely  that  sucb 
facts  or  conclusions  should  be  stated  with  a 
reference  to  the  names  of  the  witnesses  and 
the  places  in  the  printed  cases  where  the  evi- 
dence which  establishes  or  tends  to  prove  such 
facts  or  conclusions  may  be  found.  MUwauJc^ 
Cold  Storage  Co,  v.  Dexter  (Wis.)  837 

Qnestions  first  raised  on  appe&L 

13.  Alleged  error  in  failing  to  direct  a  ver- 
dict for  defendant  accident  insurance  company 
on  the  ground  that  plaintiff  had  voluntarily 
exposed  himself  to  unnecessary  danger,  is  nCi 
available  on  appeal  where  no  request  therefor 
was  made  in  the  trial  court.  Johnson  v.  Lon- 
don Guarantee  dA,  Co.  (Mich.)  440 

18a.  Variance  between  pleading  and  proof 
is  not  ground  for  reversal  when  no  obJectioQ 
was  made  in  the  trial  court.  Oolfax  Mountain 
Fruit  Co.  V.  Southern  Pac,  Oo,  'I^ 


Apportionment— Assumpsit. 
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Errors  in  party's  fitvor  or  at  his  re- 
quest* 

14.  An  appellant  cannot  complain  of  error 
in  an  instruction  which  was  in  his  own  inter- 
est.    Erh  V.  German- American  Ins.  Co.  (Iowa) 

845 

15.  An  inconsistency  in  the  instructions 
due  to  the  fact  that  some  instructions  are  more 
favorable  to  one  of  the  parties  than  he  is  enti- 
tled to  is  not  available  to  such  party.  Hm  v. 
Preferred   Masonic   Mut.  Aeci,  Aseo,  (Mich.) 

444 


16.  The  failure  of  the  court  to  assess  dis- 
franchisement as  part  of  the  punishment  of  a 
convict  is  not  an  error  of  which  he  can  com- 
plain,   miler  V.  State  (Ind. )  109 

17.  One  who  relied  upon  a  former  adjudi- 
cation of  a  matter  cannot  complain  of  a  deci- 
sion which  is  to  the  same  effect.  Oibeon  v. 
Gibson  (Wash.)  587 

Review  of  facts. 

18.  A  conclusion  as  to  an  ultimate  fact, 
drawn  from  certain  specifled  evidential  facts 
which  are  legally  incompetent  to  support  it,  is 
a  proper  subject  of  review  on  proceedings  in 
error.    Nichols  v.  Peek  (Conn.)  81 

19.  Findings  of  fact  are  not  conclusive  on 
the  appellate  court  in  equity  cases,  unless  the 
evidence  is  so  evenly  balanced  or  so  unsatis- 
factory as  to  leave  the  court  in  serious  doubt. 
North  Point  GonsU,  Irrig,  Co,  v.  VtaJi  &  8.  L. 
Canal  Co.  (Utah)  851 
Errors  requiring  reversal. 

20.  Filing  the  sheriff's  affidavit  that  he  was 
biased,  taken  upon  a  challenge  to  a  special 
venire  summoned  by  him,  embodying  facts 
brought  out  while  the  jury  were  e^ccluded 
from  the  room,  is  not  reversible  error.  Peo- 
ple y.  Ebanks  {C&l)  269 

21.  Irrelevant  testimony  will  not  require  a 
reversal,  if  it  was  harmless.  Mack  v.  South 
Bound  R.  Co.  (8.  C.)  679 

22.  There  will  be  no  reversal  for  cross  ex- 
amination as  to  matters  not  testified  to  in  chief 
if  the  examination  in  chief  is  not  in  the  record, 
so  that  it  does  not  appear  whether  the  cross- 
examination  was  improper  or  not.  People  v. 
Ebanks(Cfkl)  269 

23.  A  judgment  will  not  be  reversed  for 
failure  to  sustain  a  demurrer  for  reasons  not 
specifled  therein.  Bristol  v.  New  England  R. 
Co.  (Conn.)  479 

24.  An  improper  statement  bv  counsel  in 
opening  a  case,  which  is  immediately  with- 
drawn after  an  exception,  with  an  acknowl- 
edgment that  it  was  not  justified  under  the  ex- 
istmg  state  of  the  record,  will  not  be  regarded 
on  appeal  as  prejudicial  error,  if  it  was  not  so 
considered  by  the  trial  judge.  Erb  v.  German- 
American  Ins.  Co.  (Iowa)  845 

25.  Refusal  of  instructions  the  meaning  of 
which  is  involved  in  doubt,  or  which  are  un- 
called for  in  the  case,  is  not  reversible  error  if 
the  instructions  given  upon  that  branch  of  the 
case  are  as  favorable  to  the  complaining  partv 
as  the  facts  and  the  law  will  warrant.  People 
V.  Ebanks  (Cal.)  269 

26.  Refusal  to  charee  the  jury  that  the  bur- 
den of  showing  that  the  loss  was  caused  by 
fire  was  upon  the  one  seeking  to  recover  under 
40  L.  R.  A. 


a  fire  insurance  policy  is  not  error,  where  that 
fact  was  fully  proved,  with  no  question  as  to 
the  accuracy  of  the  proof.  Western  Assur. 
Co.  V.  J.  H.  Mohlma»  Co.  (C.  C.  App.  2d  C.) 

561 
27.  Verbal  inaccuracy  of  a  charge  to  the 
jury  will  not  require  a  reversal,  if  the  charge 
as  a  whole  fairly  and  accurately  presents  the 
law  applicable  to  the  facts.  Perham  v.  Port- 
land General  EUc.  Co.  (Or.)  799 

Notes  and  Bribes. 
Appeal;  conclusiveness  of  findings  of  jury 
as  to  law.  65d 

APPORTIONMENT.      See     Election 
Districts. 

APPRAISAL.    See  Mortgage,  5,  6. 

APPURTENANCES.      See    Deeds,    2; 
Easements.  9. 

ARCHITECT.    See  Action  or  Suit.  8. 

ARREST.    See  also  Reward,  2. 

The  arrest  by  a  police  officer  of  San  Fran- 
cisco, without  a  warrant,  of  a  murderer,  for  a 
crime  committed  in  another  county  of  the  state, 
is  made  in  the  exercise  of  his  duty,  so  as  to 
preclude  his  recovery  of  a  reward  for  makiDg 
It.    Lees  V.  Colgan  (Cal.)  865 

ASSAULT  AND  BATTERY.    See  Car- 
riers, 4. 

ASSIGNMENT.    See     also    Bills    and 
Notes,  2;  Fraud,  2. 

1.  The  right  of  one  person  to  use  the  name 
of  another,  given  him  by  contract,  cannot  be 
assigned  or  transferred  to  a  third  party,  in  the 
absence  of  an  express  stipulation  to  that  effect. 
Bagby  d  R.  Co.  v.  Rivers  (Md.)  682 

2.  An  assignment  of  wages  for  the  period 
of  one  year,  made  by  a  person  then  working 
under  a  contract,  whether  it  was  for  work  bv 
the  day,  by  the  week,  or  otherwise,  is  valid, 
under  K.  I.  Gen.  Laws,  chap.  254,  §  28,  when 
made  and  recorded  as  the  statute  provides. 
Dolan  V.  Eughes  (R.  I.)  788 

Notes  and  Briefs. 
Assignment;  of  wages  to  be  earned.         785 

ASSIGNMENT    FOR    CREDITORS. 

See  Insolvency;  Partnership,  8;  Set- 
off, 

ASSOCIATIONS.    See    also    Religious 
Societies,  1. 

Notes  and  Briefs. 
See  also  Syndicates. 

Associations;  power  to  hold  property;  trust 
for.  726 

ASSUMPSIT. 

A  public  officer  receiving  fees  to  which 
he  is  not  entitled,  from  a  party  whom  he  knows 
to  be  ignorant  of  the  law,  without  informing 
him  that  he  is  not  bound  to  pay,  receives 
money  fraudulently,  and  is  liable  to  an  action 
for  money  had  and  received.  Marcotte  v.  Al- 
len  (Me.)  185 

Notes  and  Briefs. 

Assumpsit ;  for  money  paid  by  mistake.    1 85 
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Attobnbts— Bills  Ain>  Note& 


ATTORNEYS. 

The  resignation  of  an  attorney  without 
consent  or  privilege  of  the  court  is  ineffectual 
to  preclude  his  disbarment,  when  proceedings 
therefor  were  pending  at  the  time  of  his  resig- 
nation.   Ex  parte  Thampaon  (Or.)  iSi 

ATTORNEYS'  FEES. 

The  regulation  of  attorneys'  fees  by 
Wash.  Laws  1895,  p.  81,  limiting  stipulations 
of  the  parties  in  that  respect,  is  a  valid  meas- 
ure of  public  policy.    Dennis  v.  Moses  (Wash.) 


AWNINGS.    Bee  also  Municipal  Corpo- 

RATI0JN8,  8. 

1.  An  awning  which  makes  a  permanent 
encroachment  on  a  street  is  a  purpresture. 
BibbardY,  Chicago  (III.)  621 

2.  A  mere  order  of  the  city  council,  au- 
thorizing the  erection  of  an  awning,  which  is 
prohibited  by  a  general  ordinance,  is  no  more 
than  a  license,  which  is  subject  to  revocation 
by  the  council  at  any  time.  Id. 

Notes  and  Briefs. 
Awnings;  in  street,  license  for  621 

BALLOTS.    See     Voters     and     Elec- 
tions, 4. 

BANKS.    See   also  Bonds,  81;  Interest; 
Trusts,  72. 

1.  Payment  of  a  check  of  an  insane  per- 
son who  had  been  lawfully  adjudged  insane  b^ 
a  court  in  another  state  will  render  a  bank  li- 
able for  the  money,  although  it  did  not  know 
of  bis  insanity.  American  Trust  A  B.  Co.  y, 
Boone  (Ga.)  250 

2.  A  bank  receiving  a  check  deposited  and 
indorsed  by  a  person  to  whom  it  was  payable 
as  administrator,  but  who  claims  to  be  the  sole 
heir  of  the  estate  and  deposits  it  to  his  individ- 
ual credit,  cannot  appropriate  a  part  of  the 
fund  to  pay  his  individual  debts  to  the  bank. 

M 

Notes  and  Briefs. 

Banks;  right  to  cash  checks  on  trust  funds 

250 

BAR- WAY.    See  Easements,  12-14. 

BEES. 

1.  A  trespasser  who  finds  bees  on  the  land 
of  another  and  hives  them,  but  is  not  the  owner 
of  the  hive  in  which  he  puts  them  or  the  land 
on  which  he  leaves  them,  has  (no  interest  in 
them  which  is  the  subject  of  larceny.  State  v. 
Bepp  (Iowa)  687 

2.  The  mere  finding  of  bees  in  a  tree  on  the 
land  of  another  person  gives  the  finder  no  right 
to  the  bees  or  to  the  tree.  Id. 

Notes  and  Briefs. 

Bees;  property  rights  in:— (I.)    Gtenerally; 

(II.)  trespass  and  trover;  (III.)  larceny;  (lY.) 

tithes.  687 
40Ii.R.  A. 


BENEFIT  SOCIETIES.  See  Ihjtnc- 
TiON,  2;  Pleading,  2. 

BET.    See  also  Contracts,  4. 

A  partnership  for  horse  racing  on  a  bet 
with  a  person  whom  the  partners  regsot)  as  a 
''sucker'  and  a  "big  snap,"  into  which  they 
induce  him  to  enter  oy  making  him  think  be 
has  a  sure  thing  and  by  deceiving  him  into  the 
supposition  that  their  horse  is  untrained  and 
undeveloped,  while  thev  deemed  that  they  had 
a  *'dead  mortal  cinch, '^  is  a  conspiracy  to  de- 
fraud such  that  a  court  will  not  aid  either  of 
the  partners  by  compelling  one  who  has  pock- 
eted all  the  profits  to  make  an  aooountine. 
Morrison  v.  Bennett  (Mont.)  156 

BID.    See  Mortoaob,  7. 

BILLS  AND  NOTES.  See  also  En' 
DENCE,  21,  22;  Mortgage,  1,  2, 10;  Prht 
ciPALAND  Surety. 

1.  Mere  promises  to  pay  a  forged  note  do 
not  lay  a  foundation  for  liability,  in  the  ab- 
sence of  circumstances  to  create  an  estoppdL 
and  when  the  promises  are  made  after  matur- 
ity, without  consideration  and  without  fol 
knowledge  of  the  material  facts  In  relation  to 
the  note.    Barry  v.  Kirkland  (Ariz.)  471 

2.  A  written  assignment  of  a  negotiable 
note  on  a  separate  and  unattached  piece  of 
paper  does  not  pass  the  legal  title,  or — at  leas: 
when  it  was  made  as  collateral  sectiritT  and 
has  been  surrendered  to  the  pavee  merely  for 
the  purpose  of  collection— preclude  him  fros 
bringing  action  on  the  note,  ffaug  v.  BUt* 
(Ga.)  244 

8.  The  possession  of  a  negotiable  note  br 
a  firm  to  which  one  of  the  makers  belongs  will 
not  charge  a  purchaser  of  the  note  on  the  sec- 
ond day  of  grace  with  notice  that  the  note  h» 
been  paid.  /c 

4.  The  transfer  of  a  negotiable  note  on  tbc 
second  day  of  grace  is  before  matarity  for  the 
purpose  of'  conferring  rights  on  a  bona  fide 
purchaser.  j^ 

5.  Payment  of  a  negotiable  note  by  one  of 
the  joint  makers,  for  whose  accommodation  i: 
was  signed  b^  the  other,  will  not  discharge  the 
latter  as  agamst  a  bona  fide  holder  to  whon 
the  note  is  indorsed  before  matarity  after  sock 
payment.  Id. 

6.  A  note  ''payable"  in  specified  bonds  at 
par  does  not  become  payable  in  money  on  \}x 
failure  of  the  maker  to  pay  or  tender  the  boodi 
on  the  day  the  note  is  due,  since  it  does  not 
give  him  the  mere  privilege  or  option  to  par 
m  bonds,  but  makes  a  positive  and  absoktc 
promise  to  pay  in  the  sp)ecific  f  unda  named 
Johnson  v.  BooUy  (Ark.)  74 

7.  A  payee  who  knows  of  the  facts  ic- 
volved  has  no  better  right  to  enfoit:e  draf& 
drawn  by  his  secret  agent  than  the  latter  had 
to  claim  the  hind  drawn  upon.  £kUtimo*t 
Trust  A  G,  Co,  v.  Bafnbleton  (Md.)  217 

Notes  and  Bribfb. 
fiills  and  notes;  transfer  after  payment  344 
Promise  to  pay  forged  note.  471 


Bills  ov  Laduio— Garribbb,  I. 
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BILLS    OF  LADING.     8ee   Carribkb, 
18.  14. 

BISHOP.    See  Charities,  2,  3;  Keligioub 
Societies,  2,  8;  Trusts,  5,  6. 

BONDS.    See  also  Coupons;  Estoppel,  4; 
.  Executors  and  Administrators,  1. 

1.  Bondholders  of  a  corporation  take  their 
bonds  \vith  knowledge  that  the  continuance  of 
the  charier  rights  and  other  franchises  of  the 
coDQpany  depends  upon  the  faithful  perform- 
ance of  iu  duties  to  the  public.  Palestine 
Water  dt  P,  Co.  v.  Palestine  (Tex.)  203 

Official. 

2.  The  rule  which  makes  a  public  officer 
an  insurer  of  the  safety  of  the  public  funds 
under  his  control  is  not  based  upon  the  mere 
fact  that  he  is  a  public  officer  intrusted  with 
public  funds,  but  is  based  upon  the  principle 
that  by  his  bond,  considered  alone  or  in  con- 
nection with  the  statutes  defining  his  duties, 
be  has  contracted  to  become  an  insurer;  and 
the  rule  is  limited  to  cases  involving  such  con- 
tracts.    State  V.  Oramm  (Wyo.)  690 

8.  Liability  for  money  lost  by  failure  of 
the  bank  in  which  it  was  deposited  with  due 
care  by  the  state  treasurer  is  not  imposed  by 
his  bond  conditioned  to  account  for  all  money 
coming  into  his  hands  by  virtue  of  his  office, 
and  to  perform  all  the  duties  of  his  office, 
when  his  statutory  duty  is  to  receive  and  keep 
all  moneys  of  the  state  not  required  to  be  re- 
ceived and  kept  by  sodqc  other  person.         Id. 

4.  The  malicious  act  of  a  sherifl  in  aiding 
a  mob  to  take  a  prisoner  from  a  jail  and  kill 
bim  does  not  create  any  liability  of  the  sureties 
on  his  official  bond.  State,  Cocking,  v.  Wade 
(Md.)  628 

Notes  and  Briefs. 

Bonds;  of  sheriff,  what  acts  or  negligence 

covered  by.  628 

Official,  liability  on,  for  bank  failure.      698 

BOUNDARY.    See  Plat. 

Notes  and  Briefs. 
Boundaries;  by  waters.  897 

BRIDGE.    See  Evidence,  18;  Municipal 
Corporations,  7;  Railroads,  1,  2,  4-6. 

BRIEF.    See  Appeal  and  Error,  11, 12. 

BROKERS.    See  also  License,  4,  5. 
Notes  and  Briefs. 
Brokers;  who  are;  license  of.  611 

BUILDINGS. 

1.  An  "apartment  house,"  constructed  for 
residence  purposes  only,  is  not  a  breach  of  a 
condition  m  a  deed  against  using  the  property 
except  for  •* residence  purposes."  McMurtry 
V.  Phitlips  Invest.  Co.  (Ky.)  489 

2.  It  is  not  negligence  for  a  master  to  fas- 
ten windows  leading  to  fire  escapes,  if  this  does 
not  violate  any  statute  and  the  windows  can  be 
easily  broken  through  to  reach  the  fire  escapes 
40  L.  R.  A.  66 


if  there  is  not  time  to  unfasten  them.    Huda 
V.  American  Glucose  Co.  (N.  Y.)  411 

8.  Screwing  down  the  windows  of  a  fac- 
tory so  that  there  is  no  access  to  fire  esca^^es 
except  by  breaking  the  windows,  and  forbid- 
ding employees  to  open  the  windows,  in  order 
to  preserve  a  high  temperature,  which  is  nec- 
essary for  the  business,  does  not  violate  a  stat- 
ute requiring  the  construction  and  maintenance 
of  fire  escapes  on  such  buildings,  where  the 
windows  are  so  light  in  frame  as  to  offer  but 
the  slightest  difilculty  in  breaking  through,  if 
there  is  not  time  to  unscrew  them.  Id. 


Notes  and  Briefs. 
Buildings;  covenant  against. 


489 


CANALS. 

5-7. 


See   Nuisances,    4;  Waters, 


CARRIERS. 

I.  Of  Passengers. 
II.  Of  Freight. 
III.  Governmental  Control. 

See  also  Damages,  2;  Evidence,   17;  Neg- 
ligence, 2,  8;  Proximate  Cause,  8. 

I.  Of  Passengers. 

1.  One  holding  a  mileage  ticket  who,  with 
intent  to  board  a  train  standing  on  a  siding 
near  the  station,  without  going  to  the  station, 
is  compelled  to  cross  the  main  line,  Is  not  a  pas- 
senger to  whom  the  railroad  company  owes 
extraordinary  care  or  diligence,  but  is  entitled 
only  to  ordinary  care  as  one  of  the  general 
public,  as  he  has  done  nothing  to  notify  any  of 
the  officers  or  agents  of  the  defendant  com- 
panv  that  he  is  a  prospective  passenger. 
Southerly.  R,  Co.  v.  Smith  (C.  C.  App.  5lh  C.) 

746 

2.  Recovery  for  injuries  to  one  struck  by 
a  train  upon  a  track  which  he  was  obliged  to 
cross  to  reach  the  train  which  he  desired  to 
ta:ke  is  barred,  under  Ga*  Code,  §  8880,  pro- 
viding that  if  the  plaintiff  by  ordinary  care 
could  have  avoided  the  consequence  to  himself 
caused  by  defendant's  negligence  he  is  not  en- 
titled to  recover,  if  such  person  failed  tp  use 
his  senses  to  ascertain  the  approach  ot  the 
train,  and  could  have  avoided  the  consequence 
of  the  company's  negligence  by  the  exercise  of 
ordinary  care.  Id, 

8.  The  intoxication  of  a  passenger  stand- 
ing on  the  running  board  of  a  street  car  will 
not  absolve  the  company  from  exercising  care 
toward  him,  or  prevent  his  recovering  dam- 
ages in  case  he  is  injured  by  its  negligence. 
Kingston  v.  Fort  Wayne  d  £J.  R.  Co.  (Mich.) 

181 

4.  A  railroad  company  is  liable  in  damages 
to  a  female  for  an  assault  with  intent  to  com- 
mit rape  upon  her  person  by  one  employed  as 
a  baggaffc  master  upon  a  train  on  which  she  is 
at  the  time  bein^  conveyed  as  a  passenger. 
Sacannah,  F.  <t  W.  B.  Co.  v.  Quo  (Ga.)     483 

5.  The  arrest  of  a  streetcar  passenger  by  a 
policeman  called  by  the  conductor  of  the  car 
to  arrest  and  take  him  off,  on  the  charge  of 
riding  without  payment  of  fare,  does  not  ren- 
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der  the  carrier  liable  for  false  imprisonment, 
when  the  coDductor  had  been  authorized  only 
to  put  dellDquent  passengers  off  the  car.  Lit- 
tle Rock  Traction  <SbE.  Co,  v.  H'a^A:«r  (Ark.)  473 

II.  Of  Freight. 

6.  A  stipulation  against  liability  except  for 
gross  negligence  will  not  relieve  a  carrier  from 
liability  for'  negligence,  although  it  may  not 
be  gross  negligence.  Pierce  v.  ISouthern  P.  Co, 
(Cal.)  350 

7.  A  contract  fixing  the  meaaure  of  dam- 
ages for  the  loss  of  ^oods  at  the  actual  invoice 
cost  at  point  of  shipment,  if  fairly  made  in 
consideration  of  a  lower  freightage,  is  not  in- 
valid. Id. 

8.  Absence  of  an  invoice  will  not  prevent 
the  operatiop  of  a  stipulation  in  a  carriage  con* 
tract,  that  the  carrier's  liability  for  loss  shall 
be  limited  to  the  invoice  price  at  the  point  of 
shipment,  but  the  value  of  the  property  at  that 
point  will  be  the  measure  of  damage.  Id, 

9.  The  liability  of  a  carrier  for  a  pas- 
senger-train service  continues  to  destination, 
under  a  contract  to  receive  and  forward  fruit 
by  such  service  to  a  connecting  station  on  its 
road,  and  from  there  "to  forward"  the  prop- 
erly to  destination,  but  providing  that  "its 
responsibility  as  a  common  carrier  is  to  cease 
at  the  point  where  the  freight  leaves  its  road." 
Colfax  Mountain  Fruit  Co.  v.  Southern  Pac. 
Co.  78 

Freezing^. 

11.  IjOss  of  freight  by  freezing  caused  by 
its  being  sent,  by  direction  of  the  carrier,  over 
a  route  which  subjected  it  to  such  peril,  is  not 
within  a  clause  in  the  shipping  contract  ex- 
empting the  carrier  from  liability  for  loss  from 
any  "cause  arising  out  of  responsibility  as 
master  over  its  agents  or  servants,  incident  to 
said  shipment."  Pierce  v.  Sautfiern  P,  Co. 
(Cal.)  850 

12.  A  carrier  which  sends  a  carload  of  or- 
ange trees  early  in  March  from  New  Orleans, 
Louisiana,  to  Kiverside,  California,  bv  the  way 
of  Denver,  Colorado,  and  Ogden.  Utali,  without 
notifying  the  consignees  or  consignor  and  tak- 
ing directions  from  them,  is  liable  for  the  loss 
of  the  trees  by  freezing,  although  its  own  route 
through  Texas,  New  Mexico,  and  Arizona  was 
temporarily  interrupted  by  storms  and  wash- 
outs. Id. 
Delivery. 

13.  The  delivery  of  goods  by  a  carrier  at 
destination,  without  requiring  the  surrender  of 
a  bill  of  lading,  as  required  by  a  stipulation 
therein,  does  not  involve  any  breach  of  duty 
to  the  consignor,  if  the  delivery  is  made  to  the 
consignee,  or  upon  his  order,  or  by  his  author- 
ity. Chicago  Packing  <£•  P.  Co.  v.  Savannah, 
V,  iSb  W.  R.  Co.  (Ga.)  367 

14.  A  written  order  signed  by  one  of  the 
partners  of  a  firm  to  which  a  bill  of  lading 
has  been  indorsed,  directing  the  carrier  to 
make  delivery  of  the  goods  to  another  person, 
is  sufficient  to  justify  the  carrier  in  doing  so. 
although  the  signer  privately  intended  it  as  his 
Individual  act,  if  this  was  not  known  to  the 
carrier  and  the  circumstances  justified  treating 
it  as  an  act  of  the  partnership.  Id. 
40  L.  R.  A. 


III.  Governmental  Costrol. 

15.  A  connecting  switch  may  be  ordered 
by  the  state  railroad  and  wareboose  conimL«- 
sion  at  the  intersection  of  two  railroad?,  wbec 
this  is  a  necessity,  because  of  the  benefit  whicb 
will  accrue  to  state  traflSc.  Jacobin  v.  W{> 
consin,  M.  d;  P.  B,  Co.  (Minn.)  3S& 

16.  Power  to  require  a  connectio|r  switcb 
at  the  crossing  of  two  railroads,  to  faciliute 
the  transfer  of  cars  from  one  road  to  the  other, 
when  this  will  benefit  both  state  and  interstate 
traffic,  is  within  the  concurrent  jurisdiction  of 
the  stale  and  Federal  authorities.  M 

17.  The  tiansfer  and  interchange  of  loaded 
cars  as  well  as  a  connecting  switcb  at  the  is- 
tersection  of  two  railroads,  required  by  \he 
railroad  and  warehouse  commission  under 
Minn.  Gen.  Laws  1887,  chap.  10.  as  ameDded 
by  Minn.  Laws  1896.  chap.  91,  does  not  vio- 
late the  constitutional  rights  of  the  railroad 
companies.  I± 

18.  The  making  of  joint  rates  for  throuirb 
shipments  when  part  of  the  haul  is  on  one  &Lii 
part  on  the  other  of  two  connecting  railroad? 
for  which  power  is  given  by  Minn.  Laws 
1895,  p.  214,  §  8  (C),  is  not  unconstitutional  &s 
an  attempt  to  make  the  railroad  companies 
partners  for  such  shipment  or  liable  for  each 
other's  default,  as  the  statute  merely  provides 
that,  if  the  companies  fail  to  fix  a  reasonable 
total  sum  for  tlie  total  haul,  the  commissi  >q 
shall  do  so  for  them.  Id. 

Notes  and  Bkiefs. 

Carriers;  liability  of  forwarder  limited  to  i*.» 

own  route.  7^ 

Intoxication  as  afFecting  negligence  of  pis 

sengers.  i;:4 

Liability  for  wrongful  arrest.  47J 

Liability  for  chan^jing  route  of  goods.     35  > 

Liability  of  shipper  for  improper  loadinf  o' 

car.  50^ 

Governmental  control  over.  '^^^ 

CASE.    See  also  Sheriff.  1.- 

1.  Inducini;  one  of  two  parties  to  a  ccs- 
tract  to  break  it,  intending  thereby  lo  injure 
the  other,  or  lo  obtain  a  benefit  for  one's  self 
constitutes  un  actionable  wrong*.  GareT.  to/.- 
douiUd.)  t^t 

2.  Interference  with  ownership  of  land  by 
advertising  and  sellini;  it  under  a  frauduleo: 
mortgage,  and  notifying  tenants  not  to  piy 
rent  lo  the  owner,  constitutes  an  actional iie 
wrong.  /'" 

3.  The  disgrace  and  disrepute  into  wh:f  j 
the  owner  of  property  is  brought  on  accouo: 
of  the  advertising  and  sale  thereof  under  s 
fraudulent  mortgage  does  not  constitute  a 
cause  of  action.  /•/. 

CASES  CERTIFIED. 

The  validity  of  a  defense  demurred  :> 
may  be  considered  notwithstanding  defects  .a 
the  complaint,  when  the  question  is  ceniS^-i 
for  review  to  the  court  of  appeals  under  X.  Y. 
Code  Civ.  Proc.  §  190,  subd.  2,  and  the  de- 
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fendant  bas  waived  the  d«fcc:s  in  the  com- 
plaint  by  omittiDir  to  call  attention  to  tbem  or 
to  have  any  questions  with  reference  thereto 
certified.     Baiter  v.  McDonnell  (N.  Y.)      670 

CHARITIES.    See  also  Masses. 

1.  A  l)equest,  the  income  of  which  is  to  be 
used  to  ornamcni  and  keep  in  repair  the  burial 
lot  of  the  testator,  is  void  because  it  is  a  gift 
in  perpetuity  for  a  private  trust,  and  not  for  a 
charitable  trust.     Sherman  v.   Baker  (R.  I.) 

717 

2.  A  bequest  of  property  to  be  used  by 
the  Homan  Catholic  bishop  of  the  diocese  of 
Green  Bay  "for  the  benefit  and  behoof  of  the 
Roman  Catholic  Church,"  there  being  several 
churches  in  the  diocese,  is  void  for  uncer- 
tainty.    McUugh  V.  McCole  (Wis.)  724 

3.  A  bequest  to  the  bishop  of  Fond  du  Lac, 
to  be  used  by  him  for  the  benefit  and  behoof  of 
the  Protestant  Episcopal  Church  of  Fond  du 
Lac,  which  is  not  shown  to  be  a  body  corpo- 
rate or  legal  enliiy  capable  in  law  of  taking  or 
as5:orting  any  right  in  court  to  the  fund,  but 
which  consists  of  several  organizations, — is 
void  for  unceriainty.  Id, 

4.  The  doctrine  of  cy  prts  is  not  in  force 
in  Wisconsin.  Id. 

CHATTEL.    See  Liens,  1. 

CHATTEL   MORTGAGE.     See  Mort- 

GAGE,  11,  12. 

CHECKS.    See  Banks. 

CHURCH.    See  Charities,  2,  3;  Evidence, 
2;  Masses,  5;  Pleading,  tt. 


CITIZENS. 

TION8,  «. 


See    Municipal   Corpora- 


CLOUD  ON  TITLE. 

1.  A  cloud  on  title  may  be  removed  in 
equity,  although  the  defendants  have  not  done 
or  threatened  to  do  anything  in  opposition  to 
the  title  of  the  |)lainiiffs.  LorinQ  v.  Hi'dreih 
(Mass.)  127 

2.  Defects  in  the  title  of  a  person  in  pos- 
session of  land  will  uol  defeat  his  action  for 
quieting  the  title  as  against  a  stranger  who 
claims  the  land,  but  has  no  right  or  title 
thereto.     DcUor  v.  IJollnnd  (Ohio)  266 

3.  Title  may  be  quieted  as  acainst  a  claim 
as<«erted  under  a  grant  of  the  right  to  produce 
petroleum  and  natural  pas,  when  this  did  not 
constitute  a  lease  and  the  right  has  terminated 
by  its  own  limitation.  Id. 

4.  Expenses  incurred  in  drilling  wells  after 
the  expiration  of  a  grant  of  the  right  to  pro- 
duce oil  and  gas  and  after  notice  not  to  drill 
such  wells  cannot  be  recovered  from  the 
grantor  on  his  enforcement  of  his  right  by 
quieting  title.  Id. 

f).  The  sum  paid  as  a  consideration  for  a 
grant  of  the  right  to  produce  oil  and  gas  from 
laud  need  not  be  returned  in  order  to  maintain 

40  L.  a  A. 


an  action  to  quiet  title  after  the  grant  has  ex- 
pired by  its  own  limitation.  Id. 

COAL  HOLE.    See  Highways,  6. 

COIN.    See  Monet,  t. 

COLD  STORAGE.    See  Contracts,  6. 

COLLATERAL  INHERITANCE 

TAX.    See  Taxes,  5-7. 

COLLEGE.    See  State  Instituttons. 

COLOR  MIXER.    See  Custom,  1. 

COMMERCE.    See  also  Harbors,  2. 

1.  Commerce  between  an  Indian  reserva- 
tion and  other  places  in  the  same  state  doe<i  not 
constitute  interstate  commerce,  Selkirk  v. 
Stevens  (Minn.)  759 

2.  A  state  statute  making  it  unlawful  to 
keep  a  place  in  which  the  business  of  trans- 
mitting money  to  be  placed  or  bet  on  any  horse 
race,  etc.,  whether  within  or  without  the  state, 
is  permitted  or  carried  on,  or  to  be  concerned 
in  such  business,  is  not  an  unconstitutional 
regulation  of  interstate  commerce  as  applied 
to  an  asrent  of  a  telegraph  company,  who  keeps 
such  place  or  is  engaged  in  such  business,  and 
transmits  the  money  to  another  state  by  tele- 
graph.    State  V.  Uarbourne  (Conn.)  607 

Notes  and  Briefs. 

Commerce;  interstate:   as  to   telegrams;  as 
affected  by  police  power.  607 

COMMON  LAW. 

The  English  common  law,  which 
avoided  bequests  for  masses  as  being  for  super- 
stitious uses,  never  became  a  part  ot  the  law  of 
this  country  because  inconsistent  with  the 
spirit  of  religious  toleration.  Harrison  v. 
Bropky  (Kan.)  721 

COMMUNITY.    See  Trusts,  8. 
CONFLICT  OP  LAWS.    See  also  Gar- 

KISIIMENT. 

1.  The  law  of  a  legatee's  domicil  governs 
the  lapsing  of  a  legacy  of  bank  stock  made  by 
a  will  in  another  state  in  which  the  bank  is  sit- 
uated, although  a  statute  of  the  latter  state,  if 
applicable,  would  prevent  the  lapsing.  Lowndes 
V.  Cooch  (Md.)  380 

2.  Shares  of  stock  of  a  corporation  are 
personal  property  only,  and  governed  by  the 
law  of  the  owner's  domicil.  Id. 

3.  The  marriage  in  another  state  where  it 
is  valid,  of  a  divorced  person  incapable  of  re- 
marrying by  the  law  of  his  domicil,  will  not  be 
held  void  under  the  law  of  his  domicil  unless  the 
statute  expressly  so  provides,  although  he  went 
outside  the  state  for  the  express  purpose  of 
evading  the  law,  and  immediately  returned. 
State  V.  Shattuck  (Vt.)  428 
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Notes  and  Briefs. 
Conflict  of  laws;  as  to  ownership  of  prop- 
erty. 380 
As  to  validity  of  marriage.                        428 

CONSIDERATION.    See  Trusts.  4. 

CONSPIRACY.    See  Bet. 

CONSTITUTIONAL    LAW.     See   also 
Attorneys'   Fees;    Carriers,  17,    18; 
;•     LiCEHSE,  2;  Witnesses,  2. 

1.  A  leipslalive  interpretation  of  the  Con- 
stitution, long  established  and  acquiesced  in, 
is  of  great  force  in  determining  the  true  con- 
struction.    People,  Mooney,  y. Hutchinson  (111.) 

770 

2.  A  constitutional  provision  fixing  the 
titne  and  mode  of  exercising  a  particular  power 
contains  a  necessary  implication  against  any- 
thing contrary  to  it.  fd. 

3.  Judicial  power  is  not  given  to  a  board 
of  managers  of  a  reformatory  by  authorizing 
them  to  shorten  the  term  of  service  of  a  con- 
vict in  case  of  his  reformation,  where  his  sen- 
tence is  indeterminate  between  the  maximum 
and  minimum  prescribed  by  statute.  Miller 
V.  State  {lud.)  109 
Retrospective  law.                    .  * 

4.  The  estate  of  a  deceased  person  cannot 
be  subjected  to  a  collateral  inheritance  tax  by 
statute  passed  after  the  death  of  the  owner, 
where  the  Constitution  prohibits  retrospective 
legislation.  State,  Garth,  v.  Switzler  (Mo.)  280 
Equal  protection  of  laws. 

5.  An  exception  of  all  railroads  chartered 
before  a  certain  date,  from  the  provisions  of  a 
statute  of  limitations,  does  not  deny  them  the 
equal  protection  of  the  laws.  Harron  v.  Wil- 
mington dc  W.  R.  Co.  (N.  C.)  415 

Due  process  of  law. 

6.  Persons  yet  unascertained  and  unborn 
are  not  deprived  of  their  rights  without  due 
process  of  law  by  making  them  defendants  in 
a  bill  to  remove  a  cloud  upon  tale,  and  hav- 
ing them  represented  by  a  guardian  ad  Wem 
as  provided  by  Mass.  ^lat.  1897,  chap.  522 
Loring  v.  Hildreth  (Mass.)  127 
Restrictions  on  property  and  con- 
tracts. 

7.  Regulations  for  the  protection  and  pres- 
ervation of  game  are  within  the  constitutional 
power  of  the  legislature.  Haggerty  v.  St, 
Louis  Ice  Mfg.  &  S.  Co.  (Mo.)  151 

8.  The  mixing  or  mingling  of  articles  oY 
food  which  are  \^  holesome  and  nutritious  and 
the  sale  thereof  cannot  be  made  criminal  by 
the  legislature.  Voraey  v.  State  (Tex.  Crim. 
App.)  201 

9.  A  statute  limiting  the  rights  of  a  citi- 
zen to  contract  with  reference  to  his  properly 
must  tend  to  promote  the  public  good  in  some 
way  or  it  is  an  unwarranted  interference  there- 
with.   Dennis  v.  Moses  (Wash.)  802 

10.  A  statute  limiting  the  light  to  enforce 
a  debt  secured  by  mortgage  to  the  property 
mortgaged,  whether  realty  or  chattels,  is  an 
undue  restraint  upon  the  liberty  of  a  citizen 
to  contract  with  respect  to  his  property  rights. 

Id. 
40  L.  H.  A. 


Notes  and  6bief& 

Constitutional  law;  as  to  right  of  contract. 
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Delegation  of  power. 


5i)l 


CONTAGIOUS  DISEASES.     See   Cos 

TRACTS,  7. 

CONTRACTS.  See  also  Assignment,  1: 
Bet;  Cask,  1 ;  Cokstitdtionai-  Law,  9. 
Corporations,  4,  5;  Injunction,  7,  ^. 
10;  Money,  1;  Sale;  Specific  Perform- 
ance; Trusts,  4. 

1.  Acceptance  of  a  contract  by  assenting 
to  its  terms,  holding  it  and  acting  upon  it, 
noay  be  equivalent  to  a  formal  execution  by 
one  who  did  not  sign  it.    Sellers  v.  Greer  (I-Lt 

2.  An  employer  who  takes  an  employee 
seriously  injured  to  a  hospital.  promisiDg  to 
pay  for  his  care  and  treatment,  without  any 
mention  as  to  length  of  time,  has  do  right, 
while  the  patient  is  incapable  of  removal  or 
discharge  from  the  hospital  without  great  dan- 
ger to  bis  health  or  life,  to  terminaie  lis  lia 
bility  for  further  care  or  treatment, — at  least 
without  showing  that  the  patient  has  snfficieat 
means  of  his  own  with  which  to  pay  therefcr. 
St.  Barnabas  Hospital  v.  Minneapolis  Iixicr- 
national  Electric  Co.  (Minn.)  38*» 
Validity.    • 

3.  I^fen  who  associate  themselves  for  fbe 
purpose  of  cheating  others  cannot  ask  ibe 
courts  to  distribute  "their  booty  by  adjudsio^ 
the  demands  of  one  against  the  other,  arising 
out  of  their  quarrels  orer  the  plunder.  Jf?.-- 
Hmu^.  Bennett  OlonX.)  15S 

4.  An  agreement  by  the  owners  of  race 
horses  entered  at  certain  stake  races,  to  divice 
equally  all  premiums  and  stake  monies  ofTereJ 
by  the  associations  on  such  races,  awarded  to 
any  of  the  horses  of  either,  is  not  void  as  a 
wagering  contract.     Eankins  v.  Ottinger{Ctl  ■ 

76 

5.  A  contract  by  which  an  employee  as- 
sumes all  liability  for  injuries  by  reason  of  the 
employer's  negligence  or  otherwise  is  co: 
against  public  policy.  Pittsburg.  G.  C  &  S, 
L.  R.  Co.  V.  Mahoney  (Ind.)  lul 

6.  A  contract  for  the  "cold  storage**  of 
game  during  the  **closed  season,"  to  be' with 
drawn  during  the  open  season  when  the  game 
could  be  lawfully  disposed  of,  is  void  under 
Mo.  Rev.  Stat.  1889,  ^  3902.  makinj?  it  a  mis^ 
demeanor  to  have  such  game  in  posseseoa 
during  the  closed  season.  Haggerty  v.  ^^. 
Louis  lee  Mfg.  d*  S.  Co.  (Mo.)  IM 

7.  A  contract  for  the  care  of  a  woman  ia 
the  advanced  stages  of  leprosy,  by  a  laborer 
and  his  wife,  who  are  unskilled  people  and 
have  no  authority  to  restrain  her  from  war- 
dcring  away,  and  who  have  several  small  chil- 
dren m  their  family,  is  an  unreasonable  one 
the  execution  of  which  may  be  restrained  be- 
cause of  its  tendency  to  cause  a  disseminatinn 
of  the  disease.  Baltimore  v.  Fairfield  Impr^z. 
Co.  (Md.)  494 
Impairing^  obligation. 

8.  The  restriction  of  the  lien  or  charge  of 
a  judgment  against  the  estate  or  person  of  the 
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judgment  debtor,  to  six  years  from  its  rendi- 
tion, by  Wash,  act  March  6,  1897,  and  the 
prohibition  of  the  renewal  of  such  judgment 
for  more  than  one  year  after  the  act  takes  ef 
feet,  so  far  as  ihe'act  applies  to  preexisting 
contracts,  is  an  unconstitutional  impairment 
of  their  obligation.     Beilman  v.  Cowley  (Wash  ) 

815 
Notes  and  Briefs. 

Contract;  wagers;  against  public  policy.  159 
Illegality  of;  wagers,  76 

Against  liability  for  negligence;  strict  con- 
struction. 102 
Acceptance  of.  589 
Mutuality  of.  590 
Impairment  of  obligation  of.  803 
Impairing  obligation  by  change  of  remedy. 

815 

CONVICTS.    See  also  Proximate  Cause, 

1. 

1.  Persons  in  charge  of  a  state  convict  are 
not  liable  in  damages  for  criminal  tort  com- 
mitted by  him  while  at  large,  whether  at  large 
by  their  permission  or  because  of  their  negli- 
gence, unless  they  were  in  some  way  connected 
with  the  perpetration  of*  the  tort,  or  had  rea- 
sonable grounds  for  apprehending  that  it  would 
be  committed.  Henderson  v.  l>ade  Coal  Co. 
(Ga.)  95 

2.  Knowledge  that  a  felony  convict  about 
thirty-seven  years  old.  who  had  been  continu- 
ously in  the  penitentiary  for  about  twelve 
years,  and  who  had  five  times  escaped  there- 
from, was  "a  man  in  robust  and  vigorous 
health,  immoral,  brutish,  devilish,  of  vicious 
habits,  of  violent  passions,"  including  sexual 
passion,  and  a  person  "not  restrained  by  any 
convictions  of  right  and  wrong  or  governed  by 
any  principles  of  morality," — does  not  consti- 
tute ground  of  apprehension  that  he  will  com- 
mit the  crime  of  rape  when  opportunity  occurs, 
so  as  to  render  his  custodians  liable  lor  dam- 
ages on  account  of  such  a  crime  committed  by 
him  while  at  large  through  their  fault.        Id. 

CORONER. 

The  verdict  of  a  coroner's  jury  is  not 
subject  to  be  reviewed,  set  aside,  or  quashed  in 
the  Georgia  superior  court,  either  at  the  in- 
stance of  the  person  accused  by  it,  or  any  other 
person,  as  it  is  advisory  merely  to  the  officers 
charged  with  the  execution  of  the  public  law 
in  case  of  homicide,  binds  no  one  as  a  jude:- 
ment,  has  no  probative  effect  as  evidence,  and 
can  prejudice  the  rights  of  no  one.  Smalls  v. 
State  {G&.)  869 

CORPORATIONS.  See  also  Aliens,  2; 
Bonds,  1;  Conflict  op  Laws,  2;  Estop- 
pel, 6,  7;  Fuaud,  1;  Goodwill,  2; 
Judg-ment,  8;  Proximate  Cause,  4;  Re- 
ligious Societies,  1. 

1.  The  articles  of  incorporation  under 
which  a  company  is  organized  under  general 
laws  have  the  effect  of  a  charter  for  the  pur- 
pose of  determining  the  powers  of  the  corpo- 
ration. 2^orth  Point  Consol.  Irrig.  Co.  v.  Utali 
db  S.  L.  Canal  Co.  (Utah)  851 

40  L.  R.  A. 


2.  Conditions  and  limitations  attaching 
by  law  to  the  exercise  of  any  given  corporate 
purposes  cannot  be  destroyed  or  subverted  by 
combining  such  purposes  with  some  other,  un- 
der one  corporation.  International  Fraternal 
Alliance  v.  State  (Md.)  187 

8.  Compelling  railroad  companies  to  make 
a  connecting  switch  where  railroads  intersect 
does  not  violate  their  charter  rights  merely  be- 
cause there  is  no  reservation  of  the  power  to 
make  such  requirement.  Jacobson,  v.  Wiscon- 
sin, M.  &  P.  R.  Co.  (Minn.)  389 
Contracts. 

4.  A  contract  entered  into  by  a  wrong 
name  may  be  binding  on  a  corporation,  when 
it  appears  that  it  intended  to  be  bound,  North 
Point  Consol.  Irrig.  Co.  v.  Utah  &  S.  L,  Canal 
Co.  (Utah)  851 

5.  A  corporation  may  ratify  a  contract 
which  it  had  power  to  make,  when  entered 
into  on  its  behalf  without  lis  authority,  or 
voidable  l)ecause  not  reduced  to  writing.  Id. 
Stock. 

6.  Certificates  of  stock,  even  when  in- 
dorsed in  blank  for  the  purpose  of  authorizing 
the  making  of  an  instrument  of  transfer  over 
the  signature,  are  not  negotiable  securities. 
(yUerron  v.  Cray  (Mass  )  498 
Stockholders. 

7.  Stockholders  cannot  set  up  the  illegal- 
ity of  the  scheme  of  the  corporation,  which 
did  not  appear  on  the  face  of  the  contract  of 
subscription  or  the  prospectus  therein  referred 
to,  in  order  to  escape  liability  to  creditors 
whose  debts  have  been  contracted  upon  the 
faith  of  the  sut>scriplions  to  the  stock.  Card- 
uell  V.  Kelly  (Va.)  240 

8.  A  contract  between  persons  who  are 
equal  owners  of  all  the  stock  of  a  corpora- 
tion except  two  shares,  of  which  one  is  con- 
trolled by  each  of  them,  by  which  they  assume 
to  divide  and  dispose  of  the  property  of  the 
corporation,  is  not  obligatory  upon  the  corpo- 
ration. Sellers^.  QreeriXW.)  589 
Promoters. 

9.  A  promoter  of  a  corporation  who  trans- 
ferred to  it  certain  land  purchased  by  him  be- 
fore anything  was  done  toward  the  formation 
of  the  corporation  cannot  be  held  liable  to  the 
corporation  for  an  amount  received  from  it  in 
excess  of  the  amount  actually  paid  by  him,  in 
the  absenceof  a  misrepresentation  or  false  state- 
ment by  him,  although  he  did  not  disclose  the 
amount  paid  by  him  to  any  subscriber,  where 
all  the  subscribers  had  the  opportunity  to  as- 
certain the  condition  and  value  of  the  land  and 
knew  the  price  charged  the  corporation.  Mil- 
itaukee  Cold- Stof  age  Co.  v.  Dexter  (Wis.)     837 

10.  A  sale  of  land  to  a  corporation  by  one  of 
its  promoters  who  purchased  the  land  before 
anything  was  done  toward  the  formation  of  the 
corporation  for  less  than  the  amount  for  which 
he  transferred  it  to  such  corporation  will  not 
be  held  fraudulent  as  to  the  corporation  or  any 
subscriber  in  the  absence  of  any  false  statement 
or  misrepresentation'  because  he  personally 
paid  a  commission  to  certain  influential  per- 
sons to  induce  them  to  subscribe  for  the  capital 
stock,  nor  because  he  personally  paid  money  to 
his  grantor  after  the  tatter's  subscription  to  the 
capital  stock  to  remove  his  dissatisfaction  at 
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faaviDg  sold  the  land  so  cheaply,— especially 
where  bis  contract  of  purchase  precluded  him 
from  transferring  the  land  without  the  ap- 
proval of  such  grantor.  Id, 
Forfeiture  of  franchise. 

11.  A  deliberate  attempt  by  a  corporation 
to  evade  the  insurance  law*  of  the  state  in  one 
of  its  most  important  provisions  is  ground  for 
forfcitinff  the  charter.  International  Fra- 
ierhal  Alliance  v.  StaU  (Md.)  187 

12.  An  insurance  corporation  forfeits  its 
franchise  by  deliberatelv  exceeding  the  amount 
for  which  it  is  allowed  by  law  to  issue  policies 
on  any  one  life.  Id. 

IS.  Proceediners  to  forfeit  a  franchise  are 
not  excl«ded  by  Md.  Code.  art.  28,  fc^  268,  au- 
thorizing proceedings  to  restrain  an  assump- 
tion or  exercise  of  any  franchise,  liberty,  or 
privilege,  or  the  transaction  of  unauthorized 
business.  Id, 

Notes  and  Brtefs. 

Corporation;  forfeiture  of  franchise  of.  208 
Pledge  of  stock  of*  transfer  of  stock  of  in- 
fants. 498 
Contract  by  chief  stockholders.  589 
Secret  profit  of  promoters  of.                 840 

COSTS.    See  Witnesses,  3. 

COTENANCY.    See  also  Notice. 

A  tenant  in  common  cannot  create  an 
easement  over  the  premises  without  consent  of 
his  coienants.     Baker  v,  WiUard(bil9>s&.)     754 

COUNTIES.    See  also  Witnesses.  2,  8. 

A  county  is  not  liable  for  services  ren- 
dered by  memtfers  of  k  ^herifVs  posse  eomitatns, 
in  the  absence  of  siatutory  provisions  for  their 
compensation.  Sears^r.  Gallatin  Coujity {Moni.) 

405 
COUPONS. 

The  first  coupon,  as  well  as  others,  is 
included  in  a  sale  of  bonds  to  a  syndicate  with- 
out any  exception  or  reservation  of  it  from  the 
sale,  although  there  is  a  provision  that  two 
thirds  of  the  first  payment  of  interest  shall  be 
paid  by  a  trustee  as  commission,  and  any  in- 
terest in  that  coupon  is  therefore  derived 
through  the  syndicate,  and  subject  to  the  rule 
which  precludes  one  member  from  secretly 
obtaining  a  commission  in  which  his  associate's 
do  not  share.  Baltimore  Trust  cfc  0.  Co.  v. 
llainhleton  (Md.)  216 

COURTS.    See  also  Constitutional  Law, 
8;  Justice  of  the  Peace;  Schools. 

1.  The  Federal  court  will  not  follow  the 
state  court  decisions  as  to  the  admissibility  in 
evidence  at  common  law  of  extracts  from  medi- 
c«l  books.  Union  P.  It.  Co.  v.  Yates  (C.  C. 
App.  8th  C.)  553 

2.  It  is  the  duty  of  the  court  to  examine 
legislative  journals  to  determine  the  disputed 
fact  whether  or  not  a  statute  as  published  is  in 
fact  that  which  was  passed  by  the  legislature, 
where  the  Constltuiion  requires  that  each  house 
shall  keep  a  journal,  and  that  no  bill  shall  be- 
come a  law  unless  un  iis  final  passage  the  vote 
40  L.  R.  A. 


taken  by  ayes  and  noes  is  entered  on  the  jour- 
nal.    JSiate,  Cheyenne,  Y.  Stean  {Wjo.)        1S»5 


Notes  and  Briefs. 
Disqualification  of  judge. 
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COVENANT.  See  Action  ok  Scrr.  1. 
Buildings,  1. 

CRIMINAL  LAW.  See  also  Appeal.  1. 
9,  10,  16;  Constitutional  Law.  3,  S: 
Municipal  Corporations,  5. 

1.  The  intention  of  a  person  who  coic- 
mits  an  act  which  is  made  a  misdemeaDor  \r 
statute  constitutes  no  element  of  the  offer.W. 
Haggerty  v.  St.  Lovis  Ice  MJg.  <fc  A  Cb.  «M«\. 

15: 

2.  The  mere  fact  that  the  order  hold  id.; 
the  accused  to  answer  for  a  ciime  was  dait^i 
October  4,  when  the  arrest  was  made  Septem- 
ber 17,  does  not  show  that  the  commit tir.z 
magistrate  had  lost  jurisdiction  of  the  case  \t 
delay,  for  the  examination  may  have  been  pr<v 
ceeded  with  immediately  after  the  arrest  aa*! 
continued  until  the  order  was  made.  Pevplr  r 
Eiank9  (Cal.)  269 

8.  The  constitutional  right  of  an  accu^etl 
Derson  to  trial  by  jury  is  not  violated  by  uk 
ini;  away  from  the  jurv  the  ri^ht  to  dx  bis  pcL- 
ishment.     MUler  v.  State  (Ind.)  !••& 

4.  Cruel  and  unusual  punishment  is  cct 
made  by  an  indeterminate  sentence,  not  m:re 
than  the  maximum  nor  less  than  the  minim uil 
prescribed  by  statute  for  the  specified  critne. 

Notes  AND  Briefs. 
Validity  of  indeterminate  sentence.  \i^ 

Effect  of  hypnotism  in  criminal  cases.      26d 

CRUEL  AND  UNUSUAL  PUNISH- 

MENT.    See  Criminal  Law,  4. 

CUSTOM. 

1.  A  custom  or  usage  of  carpet  makin; 
which  would  give  the  color  mixer  ao  excru?;ve 
title,  as  against  his  employer,  to  the  vanui;s 
combinations  and  shades  of  color  devised  br 
him  for  use  in  the  manufacture  of  carpets  i'a 
his  employer's  mil),  is  unreasonable  and  can- 
not be  sustained.  Dempsey  v.  Dobson  (Pa. )  550 

2.  A  usa^e  or  custom  of  real  estate  agea'.s 
in  a  certain  city  to  get  up  syndicates  to  bur 
property  in  their  hands  for  sale  will  not  bind 
members  of  a  syndicate  who  have  no  knowl- 
edge thereof,  espedally  if  they  live  at  other 
places,  so  as  to  sustain  a  purchase  of  pre  per:  r 
for  the  syndicate  made  by  such  agents  who  sr 
also  acting  as  secret  agents  of  the  vendor 
Fergubon  v.  Gooch  (Va.)  2*1 

NoTKS  AND  Briefs. 

Custom:  in  derogation  of  general  law.     5M 

CY  PRES.    See  Charities*  4. 

DAMAGES.  See  also  Evtdence.  41.  4^. 
Pkight;  Pleading,  8;  Tkial,  b. 

1.  Punitive  damaires  may  be  given  for  in- 
jury by  a  railroad  train  caused  by  gross  negi:- 


Deaf  and  Dumb — Easembkts. 


887 


gence,  recklessness,    or  wanton  disregard  or 
malice.     Mack^.  South  Bound  R,  Co.  (S.  C.) 

679 

2.  PuDitive  damages  cannot  be  recovered 
for  injuries  to  one  attempting  to  board  a  rail- 
road train  from  being  struck  by  another  train 
upon  the  main  track,  which  he  was  obliged  to 
cross,  where  whistles  were  sounded  and  the 
bell  was  rung  and  the  fireman  called  to  such 
person  to  look  out,  and  there  was  nothing  to 
prevent  him  from  seeing  the  train.  JSouthfrn 
R,Co.  V.  Smith  (C.  C.  App.  5th  C.)  746 

3.  Mere  negligence,  unless  so  gross  as  to 
amount  to  positive  bad  faith,  is  not  a  ground 
for  awarding  punitive  damages.  Peterson  v. 
Western  U.  Teleg.  Co,  (Minn.)  661 

4.  Damages  recoverable  by  the  father  of  a 
child  killed  may  include  the  expenses  necessa- 
rily and  reasonably  incurred  in  the  burial,  in- 
cluding compensation  for  the  father's  loss  of 
time.     Southern  B.  Co.  v.  Coterda  (Ga.)      253 

DEAF  AND  DUMB.    See  Negligence,  6. 

DEATH.    See  also  Damages,  4. 

1.  Parents  are  not  "heirs"  within  the 
meaning  of  2  Hill's  (Wash.)  Code,  §  138,  giv- 
ing a  right  of  action  to  tbe  widow  and  obildren 
of  a  man  killed  in  a  duel,  and  to  tbe  heirs  or 
personal  representatives  of  a  person  whose 
death  is  caused  by  wrongful  act  or  neglect; 
but  the  word  **heirs"  is  limited  to  the  widow 
and  children.     Nobte  v.  Seattle  (Wash.)       822 

2.  The  fact  that  there  are  no  surviving  rel- 
atives or  creditors  of  a  person  killed  by  wrongful 
act  or  omission  does  not  preclude  a  fight  of  ac- 
tion under  Hill's  (Or.)  Ann.  Code,  §?5  869, 371, 
making  the  recovery  assets  of  the  estate.  Per- 
ham  V.  Portland  General  Elec.  Co.  (Or.)      799 

8,  An  action  for  death  caused  by  wrong- 
ful act  or  omission,  whether  it  results  instantly 
or  not,  is  given  by  Hill's  (Or.)  Ann.  Code. 
§5^  869,  371,  providing  that  the  personal  repre- 
sentatives may  maintain  an  action  at  law  if  the 
deceased  "might  have  maintained  an  action 
had  he  lived,"  and  that  the  recovery  shall  be 
administered  as  other  personal  property  of  the 
deceased.  Id. 

Notes  and  Briefs. 


Death;  right  of  action  for. 
Right  of  action  by  parents  for. 
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DEATH  WARRANT.    See  Appeal  and 
Error,  1. 

DEBTOR  AND  CREDITOR.  See  Part 

NERSHIP,  3. 

DEDICATION.    See  Action  or  Suit,  6; 
Highways,  1,  2. 

DEEDS.    See  also  Evidence,  24.  25,  30. 

1.  A  conveyance  of  a  certain  number  of 
undivided  acres  out  of  a  tract  of  land  Is  not 
void  for  uncertainty.  Gratz  v.  Land  &  R. 
Improv.  Co.  (C.  C.  App.  7th  C.)  893 

2.  Title  to  a  proportionate  share  of  land 
under  water,  depending  on  title  to  the  upland, 
will  pass  by  a  deed  of  a  certain  number  of  un- 
40  L.  R.  A. 


divided  acres  out  of  the  tract  of  upland  bor- 
dering on  the  water.  Id. 

Notes  and  Briefs. 
Deeds;  reservation  of  minerals  in.  268 

Conflict  between  different  descriptions  of 
premises.  828 

DEFINITIONS.  See  also  Death,  1;  Har- 
bors, 2:  License,  4,  5;  Syndicate,  1; 
Taxes,  5. 

The  word  "payable,"  when  used  in 
promissory  notes  and  other  commercial  trans- 
actions, means  **to  be  paid,"  rather  than 
"which  may  be  paid."  Johnson  v.  Dooley 
(Ark.)  74 

DEMURRER.    See  Pleading,  7-11. 

DISBARMENT.    See  Attorneys. 

DISCOVERY. 

An  examination  by  instruments  to  de- 
termine the  condition  of  plaintiff's  bladder,  in 
an  action  for  injury  thereto,  cannot  be  ordered 
without  abusing  tbe  discretion  of  the  court, 
where  the  purpose  of  it  is  to  empty  the  blad- 
der, and  the  evidence  of  plaintiff's  physicians 
is  that  the  examination  would  not  be  prudent, 
and  that  of  defendant's  physicians  is  that  it 
would  be  safe  if  the  bladder  was  healthy,  but 
would  be  absolutely  dangerous  in  some  condi- 
tions.    O'Brien  v.  La  Crosse  (Wis.)  831 

Notes  and  Briefs. 

Discovery;  requiring  physical  examination 
of  party.  832 

DISQUALIFICATION.    See  Schools. 

DITCHES.    See  Waters. 

DOGS.  See  also  Action  or  Suit,  2;  Ani- 
mals, 1,  Notes  and  Briefs;  Evidence, 
4,  37;  Street  Railways,  3,  4. 

The  owner  of  a  dog  has  such  propertv 
in  him  that  be  may  maintain  an  action  for  kill- 
ing or  injuring  him.  Citizens'  Rapid  Transit 
Co.  V.  Dew  (Tenn.)  518 

DOMICIL.  See  Husband  and  Wife,  9; 
Voters  and  Elections,  1-3. 

DRAINS.    See  Waters. 

DRAWBRIDGE.  See  Municipal  Cor- 
porations, 7. 

DRUNKENNESS.  See  also  Carriers,  3; 
Insurance,  27. 

Notes  and  Briefs. 

Drunkenness:  as  affecting  negligence.      131 

DUPLICITY.    See  Pleading,  1. 

EASEMENTS.    See  also  Cotenancy;  Es- 
toppel, 5;  Nuisances,  2;  Waters,  6. 
1.  An  easement  in  land  can  he  granted 

only  by  those  who  could  convey  a  fee  simple 
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estate.  Narron  v.  Wilmington  <j6  W.  E,  Co, 
(N.  C.)  416 

2.  An  easement  for  a  railroad  right  of 
'way  cannot  be  acquired  by  occupation  under 
color  of  title,  as  against  an  owner  who  has 
given  no  consent  thereto,  where  the  occupa- 
tion is  lawfully  taken  by  right  of  eminent  do- 
main. Id, 

8.  The  right  to  have  a  court  kept  open  is 
not  created  by  estoppel  by  bounding  land 
thereon  in  a  deed  by  an  administrator  selling 
land  under  a  license  of  the  probate  court. 
Baker  Y.WiUardi^aaa,)  .  754 

By  necessity. 

4.  A  way  of  necessity  is  created  on  the 
partition  of  lands,  in  the  absence  of  anything 
in  the  record  to  the  contrary,  if  such  way 
would  have  been  created  in  favor  of  one  of  the 
parcels  by  its  conveyance  or  devise  by  the 
common  ancestor.    Jiitchey  y,  Welsh  (Lnd.)  105 

5.  The  right  to  locate  a  way  of  necessitv 
belongs  to  the  owner  of  the  land  over  which  it 
is  to  pass,  provided  he  exercises  it  in  a  reason- 
able manner,  having  due  regard  to  the  rights 
and  interests  of  the  owner  of  the  dominant 
estate;  but  if  he  fails  to  select  it  when  requested 
the  partv  who  has  the  risht  thereto  may  select 
a  suitable  route,  having  due  regard  to  the  con- 
venience of  the  owner  of  the  servient  es- 
tate. Id. 
Extent. 

6.  The  right  of  passage  on  foot  over  a 
space  not  less  than  8^  feet  in  width  does  not 
include  the  right  to  have  the  passage  kept 
open  to  the  sky.  Bakery.  Willard  (Mass.)  754 
*  7.  The  easement  or  right  in  respect  to 
light  and  air  from  an  open  space  annexed  to  a 
mansion-house  estate,  created  by  will  by  pro- 
viding that  the  establishment  shall  continue  as 
much  as  possible  unchanged,  does  not  amount 
to  a  general  right  to  have  the  space  kept  open 
for  the  whole  extent  of  the  court,  but  only  to 
an  ordinary  easement  of  light  and  air  for  the 
windows  and  doors  of  existing  buildings,  where 
there  was  no  communication  or  entrance  to 
the  court  from  the  mansion-house  estate,  and 
its  only  use  of  the  court  was  for  light  and  air 
and  for  a  drain.  Id. 
Transfer;  division. 

8.  An  easement  of  light  or  air  does  not 
pass  by  implication  on  a  conveyance  of  a 
building  with  windows  looking  out  over  vacant 
lots  the  title  to  which  remains  in  the  grantor, 
although  the  enjoyment  and  value  of  the  build- 
ing will  be  greatly  impaired  by  erecting  a 
structure  in  close  proximity  to  it  on  the  vacant 
lots.     Kennedy  v.  Burnap  (Cal.)  476 

9.  The  doctrine  that  an  easement  appurte- 
nant to  a  close  is  appurtenant  to  every  parcel 
into  which  that  close  may  be  divided  is  not 
applicable  to  an  easement  of  light  and  air. 
which  ordinarily  is  limited  to  windows  and 
doors  or  other  apertures  In  a  building.  Baker 
v.  TFtYterd(Mas8.)  754 
Change. 

10.  A  way  of  necessity  once  selected  can- 
not be  changed  by  either  party  without  the 
consent  of  the  other.     Ritcfiey  v.  Welsh  (hid.) 

105 

11.  The  offer  of  a  substitute  for  a  right  of 
way  by  necessity  in  favor  of  one  over  another 
40  L.  R.  A. 


parcel  of  lands  partitioned  vrhich  woald  coa- 
sist  of  a  private  way  over  other  lands  thai  con- 
stituted no  part  of  the  estate  held  iu  commoo 
n^ed  not  be  accepted  by  the  owner  of  the  right 
of  way.  Id. 

12.  A  bar- way  connecting  a  right  of  wiy 
by  prescription  with  a  highway  naay  be  cjt 
down  by  the  owner  of  the  easement  to  tLe 
grade  of  the  highway,  when  that  is  lawful! r 
lowered  by  the  public  authorities.  Sichots  t. 
Peck  {Conn.)  gi 

Loss. 

18.  The  right  of  passage  through  a  bar- 
way  as  part  of  a  right  of  way  by  prescription 
is  not  lost  by  failure  to  use  it  for  eleven  years 
after  the  bar- way  has  been  made  impaseal  k 
by  the  lowering  of  a  highway  with  which  ii  ii> 
connected,  by  the  public  authorities,  and  the 
use,  as  a  substitute,  under  an  implied  ]icen««. 
of  another  bar  way  about  70  feet  distant.      M 

14.  The  chaining  and  locking  of  a  gate  is  a 
sufficient  revocation  of  aa  implied  license  lo 
use  it  arising  from  the  owner's  acquiescenct? 
for  eleven  years  in  its  use  by  one  who  had  a 
right  of  way  across  the  premises,  after  a  bar 
way  at  some  distance  from  it,  throujrh  which 
he  had  a  right  to  enter  the  highway,  had  bireo 
made  [mpassable  by  the  lowering  of  the  bi^rb 
way  by  the  public  authorities.  li 

KoTES  AND  Briefs. 
Easements;  by  prescription;  right  of  way- 
revocation  >I 


476,  7M 


See    Rz- 


Way  of  necessity;  right  to  change. 
Of  light  and  air. 

EAVES.    See  Ejectment,  1. 

ECCLESIASTICAL    LAW. 

LIOIOUS  SOCIKTIKS. 

ejecthient. 

1.  An  action  of  ejectment  cannot  be  main- 
tained against  one  the  caves  of  whose  ban) 
overhang  his  neighbor's  land  10  or  11  inches, 
where  the  eaves  of  the  laiter's  barn  are  lower 
than  those  of  the  former,  and  the  barn  is  buili 
so  close  to  the  line- that  the  water  from  the 
eaves  falls  on  the  former's  land.  Hasch  r. 
Noih  (Wis.)  .jT: 

2.  To  succeed  in  an  action  of  ejectm^o: 
plaintiff  must  connect  himself  with  the  grr. 
ernment  title,  or  with  some  grantor  who  wa» 
the  common  source  of  title  of  both  panics 
Slavson  v.  Goodrich  Transp.  Co,  (Wis.)        S'^j 

8.  On  a  new  trial  in  an  ejectment  suit, 
taken  by  the  defeated  party  as  matter  of  ricn: 
under  the  terms  of  a  statute  allowing  it,  ruliL:.^ 
upon  the  admissibility  of  evidence  have  3  > 
binding  force.  /«. 

Notes  and  Briefs. 
Ejectment;  for  overhanging  eaves.  57T 

Effect  of  prior  decision  on  statutory  new 
trial  in  real  actions.  ^-^5 

ELECTION.    See  Voters  and  Ei,kctio>s. 

ELECTION  DISTRICTS. 

One  exercise  of  the  legislative  power  :«^ 
make  an  apportionment  of  the  state  baaed  ca 


Electrical  Uses  and  Appliances— Estoppel. 


the  last  Federal  census,  under  111.  Const,  art. 
4,  §  6,  providing  that  the  general  assembly 
shall  apportion  the  state  every  ten  years  by 
dividing  the  population  as  ascertained  by  the 
Federal  census,  exhausts  the  power  and  pre- 
cludes a  change  of  the  apportionment  until 
the  conditions  provided  for  in  tjie  Constitution 
shall  aeain  exist.  People,  Mooney,  v.  Hutch- 
inson (111.)  770 

Notes  aj^d  Briefs. 
Election  districts;  apportionment  of.       770 

ELECTRICAL    USES    AND   APPLI- 

ANCES.    See  also  Trial,  8,  4. 

1.  Placing  electric  wires  known  to  be 
dangerous  at  a  place  where  others  are  lawfully 
entitled  to  be  constitutes  negligence.  Psrham 
V.  Portland  General  Elec.  Co.  (Or.)  799 

2.  The  owner  of  electric  wires  carrying  a 
dangerous  current  is  chargeable  with  negli- 
gence in  stringing  them  over  a  bridge  so  near 
the  top  of  it  that  it  is  impossible  to  make  re- 
pairs on  the  bridge  without  coming  in  contact 
with  them.  Id. 

3.  Jhe  apparent  perfect  insulation  of  elec- 
tric wires,  which  is  calculated  to  deceive  and 
to  cause  one  unfamiliar  with  the  facts  to  sup- 
pose them  safe,  when  the  wires  are  placed 
where  persons  in  the  performance  of  their  du- 
ties may  come  in  contact  with  them,  amounts 
to  an  invitation  to  them  to  risk  contact  there- 
with. Id. 

4.  The  care  demanded  of  electric  compa- 
nies must  be  commensurate  with  the  danger, 
and  where  the  wires  carry  a  highly  dangerous 
current  of  electricity,  the  law  requires  the  ut- 
most decree  of  care  in  the  construction,  inspec- 
tion, and  repair  of  the  wires  so  as  to  keep  them 
harmless  at  places  where  persons  are  liable  to 
come  in  contact  with  them.  Id. 

5.  A  workman  engaged  in  repairing  a 
bridge  over  which  electric  wires  with  an  ap- 
parently safe  insulation  are  strung,  where  be 
must  come  in  contact  with  them  in  perform- 
ing his  work,  has  a  right  to  assume  that  contact 
with  them  will  not  be  dangerous,— especially 
after  the  workmen  have  made  an  examination 
of  them  and  ascertained,  as  they  suppose,  that 
the  wires  are  not  dangerous.     "  Id. 

6.  The  liability  of  a  city  for  neglect  of  its 
duty  to  exercise  care  and  supervision  over 
electric  wires  suspended  over  its  streets  is  not 
lessened  by  the  fact  that  individuals  or  corpo- 
rations are  subjected  to  a  like  duty  and  liabil- 
ity.   Mooney  v.  Luzerne  (Pa.)  811 

Notes  and  Briefs. 

Electrical  uses;  negligence  as  to  dangerous 
wires.  802 

ELECTRIC    LIGHT.      See    Municipal 

COBPORATIONS,  2. 

ELECTRIC  RAILROADS.   See  Street 
Railways. 

ELISOR. 

An  elisor  may  be  appointed  to  take 
charge  of  the  jury  when  the  sheriff  and  his 
deputies  are  disqualified  and  the  coroner  is 
40  L.  R.  A. 


disabled   by  sickness   from   performing  the 
duty.     People  Y.  Ebanks  (CH .)  269 

EMINENT    DOMAIN.    ^See   also   Ease- 

MENT8,  2. 

1.  The  reasonable  use  of  the  streets  of  a 
city  for  the  equipment  of  a  telephone  system, 
including  poles  and  wires,  is  not  a  new  and 
additional  servitude  for  which  the  abutting 
property  owner  is  entitled  to  compensation. 
Magee  Y.  Chershiner  iind,)  870 

2.  The  uses  of  streets  prevailing  at  the 
time  of  the  taking  or  dedication  of  a  street  are 
not  the  limits  of  the  uses  to  which  the  public 
is  entitled  and  which  the  soil  owner  is  deemed 
to  have  contemplated,  but  such  uses  are  to  be 
enlarged  to  include  all  of  the  additional  and 
improved  methods  of  attaining  the  same  ob- 
lects  and  enjoying  the  same  privileges,  not, 
however,  to  the  denial  Or  substantial  impair- 
ment of  the  fee  owner's  use  and  enjoyment  of 
his  abutting  property.  Jd. 

Notes  and  BRiEFa 
Telephone  poles  as  additional  burden  on 
street.  871 

ENTERTAINMENTS.    See  Exhibition 


EQUITABLE 

Wills,  9. 


CONVERSION.       See 


EQUITY.    See  also  Cloud  on  Title,  1; 
Judicial  Sale,  1,  2. 

1.  Absence  of  precedent  is  not  a  sufficient 
reason  for  denying  the  existence  of  equitable 
jurisdiction.     Gatin  v.  Ourtin  (111.)  776 

2.  Equity  will  devise  a  remedy  to  meet 
each  new  emergency,  and  will  enforce  a  resti- 
tution if  the  ends  of  justice  require  it.  where  a 
fund  claimed  by  a  wronsdoer  is  under  its  con- 
trol. Baltimore  Trust  £  G,  Co.  v.  HamUeton 
(Md.)  216  • 

8.  Equity  will  take  jurisdiction  in  all  cases 
where  a  right  recognized  by  municipal  law  ex- 
ists, and  courts  of  law  do  not  provide  an  ade- 
quate remedy  for  the  enforcement,  noainte- 
nance,  and  protection  of  that  right.  Gavin  v. 
Curtin  (111.)  776 

4.  Equity  may  take  jurisdiction  to  protect 
an  unproductive  life  estate  and  remainder  of 
great  value  which  is  liable  to  be  lost  through 
inability  of  the  life  tenant  to  pay  the  taxes.  Id. 

ESTOPPEL.    See  also  Easements,  3. 

1.  Promises  do  not  lay  a  foundation  for 
an  estoppel,  if  the  promisee  is  not  in  any  way 
prejudiced  by  them,  or  induced  thereby  to  do 
or  omit  to  do  anything  to  his  disadvantage,  or 
in  any  way  to  change  his  status.  Barry  v. 
Kirkland  (Ariz.)  471 

2.  Negligence  which  will  work  an  estop- 
pel against  reclaiming  property  must  be  a  prox- 
imate cause  of  the  purchase  or  advancement 
of  money  by  the  holder  of  the  property,  and 
must  enter  into  the  transaction  itseli.  0*IIer- 
ron  V.  Gray  (Mass.)  498 

8.  No  estoppel  can  arise  from  an  act  of  a 
municipal  corporation  or  officer,  done  in  viola- 
tion of  or  without  authority  of  law.  Eibbard 
V.  Chicago  (111.)  621 


I 

J 
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EVIDEKCE. 


4.  Estoppel  agaiDSt  the  state  from  pursu- 
ing a  treasurer's  bond  is  not  effected  by  its 
proceeding  against  tbe  insolvency  as8i|[nee  of 
one  with  whom  the  treasurer  had  deposited  the 
money,  and  accepting  a  dividend  from  him. 
JState  V.  Qramm  (Wyo.)  690 

5.  One  answering  in  the  negative  when 
asked  if  he  had  "a  regular  right  of  way"  over 
a  farm,  without  being  informed  of  the  purpose 
of  the  iaquiry  and  with  no  intention  of  mis- 
leading, is  not  estopped  to  claim  that  be  has  a 
way  by  prescription  as  against  a  purchaser  of 
the  premises  who  does  not  appear  to  have  re- 
lied upon  the  statement.  Nichols  v.  Peek 
(Conn.)  ■  81 

6.  A  signature  to  a  blank  transfer  of  cer- 
tificates of  stock  plainly  showing  that  it  is 
made  by  a  guardian  of  infant  owners  will  not 
pass  a  good  title  to  one  who  takes  them  before 
any  transfer  on  the  books  of  the  corporation 
without  inquiry  and  merely  as  a  pledge  for  a 
debt  from  the  cashier  of  a  bank  in  which  they 
were  placed  for  safe  keeping  but  from  which 
they  were  feloniously  taken  by  the  cashier. 
0' Her  ran  v.  Gray  (Mass.)  498 

7.  A  subscriber  is  estopped,  as  against 
creditors,  to  set  up  the  invalidity  of  a  subscrip- 
tion to  capital  stock  as  to  which,  if  invalid,  he 
was  in  pari  delicto.     Cardvcell  v.  Kelly  ( Va. ) 

240 
Notes  and  Bkiefs. 

Estoppel;  to  set  up  illegality  of  one's  own 

act.  240 

Of  tenant  to  dispute  landlord's  title.        267 

EVIDENCE.    See  also  Courts,  1 ;  Discov- 
ert; Trial,  12,  18. 

Judicial  notice. 

1.  California  courts  will  take  judicial  no- 
tice that  the  county  of  San  Diego  is  in  that 
state.     Peopk  v.  Ebankg  (Cal.)  269 

2.  Judicial  notice  of  the  nature  and  pow- 
ers of  the  Holy  Roman  Catholic  Churcb,  so 
far  as  its  civil  rights  and  duties  are  concerned, 
will  not  be  taken  without  any  averment  or 
proof  upon  the  subject.  Baxter  v.  McDonnell 
(N.  Y.)  670 

3.  It  is  of  common  knowledge  that  in  a 
city  crowds  assemble  in  the  streets  and  on  the 
sidewalks  on  the  Fourth  of  July,  and  explode 
firecrackers  and  cannon  crackers  and  other 
combustible  materials.    Aran  v.  Wausau  (Wis.) 

783 

4.  It  is  a  matter  of  common  knowledge 
that  pedigree  enters  into  the  consideration  of 
the  value  of  dogs,  including  such  as  are  kept 
for  sporting  purposes.  Citizens*  Rapid  Transit 
Co,  V.  Dett  (Tenn.)  518 

5.  It  is  a  matter  of  common  knowledge 
that  young  men  who  are  intelligent,  industri- 
ous, and  frugal,  although  absolutely  penniless, 
obtain  money  upon  the  credit  of  their  future 
earnings  and  accumulations.  Bettman  v.  Cow- 
ley (Wash.)  815 

6.  Tbe  fact  that  a  child  less  than  two 
years  of  age  cannot  perform  any  services  of 
value  to  Its  parents  is  a  matter  of  common 
knowledge.     Southern  R,  Co,  v.  Cotenta  (Ga.) 

258 
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7.  A  jury  may  consider  common  koowl- 
edge  and  observation  at>out  tbe  habits  aad 
qualities  of  dogs.  Citizens*  Rapid  Traatit  G>. 
V.  2)«<J(Tenn.)  51S 

Presumptions  and  burden  of  proo£ 

8.  The  burden  of  proving  restrictions  in 
another  state  upon  the  remarriage  of  a  di- 
vorced person  is  upon  the  person  alleginc 
them.     State  Y,  ShattuekiYi.)  42? 

9.  Insurance  of  property  "while  coDtaioeii 
in  brick  buildings"  does  not  cast  upon  tbe  in- 
sured the  burden  of  showing  the  integrity*  o5 
the  building  at  the  time  of  the  fire,  if  a  clause 
is  inserted  m  the  policy  to  cover  the  case  of  iti 
fall.  Western  Assur.  Co.  ▼.  J.  H.  Moklv^^s 
Co,  (C.  C.  App.  2d  C.)  56: 

10.  The  burden  of  showing  that  tbe  builc- 
ing  did  not  fall  before  a  fire  is  not  thrown  upon 
the  insured  by  his  allegation  that  tbe  fire  dii 
not  happen  by  reason  of  any  of  the  excepted 
causes,  where  liability  for  loss  following  ihe 
fall  of  the  building  is  removed  by  a  condiiloa 
subsequent  in  the  policy.  Id. 

11.  An  accident  insurance  company  has  the 
burden  in  an  action  upon  a  policy  of  provioz 
that  an  injury  to  plaintiff  shown  to  be  the  re- 
sult of  an  accident  was  within  some  excepsioa 
named  in  the  policy.  Hess  v.  Prefemd  M*2- 
sonic  Mut.  Aeci.  Asso.  (Mich.)  444 

12.  Negligence  cannot  be  a  mere  matter  rf 
conjecture,  but  must  be  fairly  inferable  from 
the  evidence.     Omaha  v.  Borcman  (Neb.)    521 

14.  A  presumption  of  negligence  arise? 
from  tbe  blowing  of  a  locomotive  whi&tle 
loudly  and  repeatedly  under  a  bridee  con- 
stantly used  by  all  kinds  of  vehicles.  Mitckt'' 
V.  Nashville,  C.  <fe  St,  L.  R.  Co.  (Tenn.)  4^: 
15.  The  killing  of  a  mule  by  a  train  rabes  i 
presumption  of .  negligence  on  the  part  of  tbe 
railroad  company.  Mack  v.  South  Bound  R. 
Go.  (8.  C.)  67^ 

16.  Tbe  presumption  that  a  railroad  coin^ 
pany  was  negligent  if  a  person  was  killed  bra 
train  is  overcome  where  it  is  shown  that  (he 
person  must  have  been  sitting  or  lying  on  the 
track,  between  midnight  and  daylight.  Pi^tUa 
V.  WesUrn  d&  A,  R.  Co.  (Ga.)  SW 

17.  The  burden  is  on  the  railroad  coa 
panics  on  appeal  from  an  order  of  the  raflrasd 
and  warehouse  commission  for  a  connectinir 
switcb  at  their  intersection,  to  show  a  want  cf 
its  necessitv.  Jacobson  v.  Wisconnn,  M.  dt  P. 
R.  Co.  (Minn.)  3!?^. 

18.  A  railroad  company  defeodiofc  a  sui:  v 
enjoin  it  from  placing  abutments  in  a  hi^h 
way  on  the  ground  that  it  is  acting  under  o: 
der  of  the  state  railroad  commission,  has  tiK 
burden  of  proving  the  existence  of  the  onk: 
and  the  identity  of  the  structure  which  it  has 
threatened  to  build  with  that  designated  in  tb« 
order.     Bristol  v.  Ntw  England  R.  Co.  (Conn. 

4:s 

19.  The  board  of  railroad  commissioDer». 
one  of  whom  is  required  by  law  to  be  a  ciril 
engineer,  will  be  presumed  to  have  made  l? 
order  for  the  construction  of  a  public  work 
which  cannot  be  precisely  executed.  le. 

20.  Receipt  and  confirmation  of  the  repcr. 
of  a  jury  finding  lunacy,  as  required  by  slti 
ute,  will  be  presumed  if  the  clerk  acts  on  it  br 


Evidence. 
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appointing  a  guardian.    Sims  v.  Simi  (N.  C.) 

Best  and  seeondary. 

21.  A  true  copy  of  a  lost  note  is  not  inad- 
missible because  it  shows  less  credits  than  are 
admitted  by  the  declaratiou.  Baug  v.  Eilep 
(Ga.)  244 

22.  The  right  to  prove  a  lost  note  by  a  copy 
is  not  taken  away  by  Ga.  Code,  §^  3086  (Ga.  Civ. 
Code,  §  4750),  which  authorizes  suit  on  such 
lost  note  without  establishing  the  copy,  as  that 
provision  is  merely  permissive  or  cumulative. 

Id. 
Documentary. 

2d.  Legislntive  journals  constitute  a  record 
which  is  competent  to  overthrow  the  presump- 
tion that  an  act  properly  signed  by  the  presid- 
ing officers  of  the  legislature,  approved  by  the 
governor,  and  deposited  in  the  secretary's  of- 
tice,  was  regularly  passed.  State,  Cheitenne, 
T.  Sican  (Wyo.)  195 

24.  Claimants  under  a  deed  prior  in  time, 
but  subsequent  in  record,  in  order  to  defeat 
after  a  great  lapse  of  time  a  subsequent  deed 
first  recorded,  have  the  burden  of  showing  no- 
tice or  fraud  on  the  part  of  the  subsequent 
grantees.  Gratz  v.  Land  A  R.  Improv.  Co. 
(C.  C.  A  pp.  7th  C.)      .  393 

25.  Recorded,  but  unackowledged,  agree 
ments  regarding  land,  may  be  considered  in  an 
action  to  quiet  title,  under  a  statute  making 
them  evidence  in  cases  brought  after  its  pass- 
age, although  a  portion  of  the  relief  asked  is 
injunction  against  an  ejectment  suit  begun  be 
fore  I  he  passage  of  the  act.  Id. 

26.  Medical  books  cannot  be  read  to  the 
jury  as  independent  evidence  of  the  opinions 
and  theories  therein  expressed  or  advocated. 
Ujiion  P.  R.  Co.  V.  Tates  (C.  C.  App.  8th  C.) 

553 

27.  A  statute  making  books  of  science  or 
art  presumptive  evidence  of  facts  of  general 
notoriety  or  interest  does  not  include  medical 
works  so  as  to  make  them  evidence  of  the  opin- 
ions or  theories  therein  expressed.  Id."" 

28.  A  treatise  on  concussion  of  the  spine, 
about  the  extent  and  character  of  which  ther« 
is  some  difference  ot  opinion  among  the  medi- 
cal profession,  is  not  admissible  in  evidence  to 
establish  the  fact  that  an  ailment  from  which 
a  person  appears  to  be  suffering  is  a  result  of 
nervous  shock  sustained  some  years  previously 

» in  a  railway  collision.  Id. 

29.  Correspondence  and  affidavits  are  not 
admissible  to  prove  the  fact  of  accident  or 
cause  of  death,  in  an  action  on  an  insurance 
policy,  although  admissible  to  show  compliance 
with  or  waiver  of  a  condition  as  to  furnishing 
proofs  of  death.  Foster  v.  Fidelity  <j6  (7.  Co. 
(Wis.)  833 
Parol*  as  to  writinffs. 

30.  A  deed  calling  Tor  land  in  a  certain 
block  in  a  plat  on  file  in  a  certain  office,  can- 
not be  extended  by  parol  evidence  to  embrace 
land  not  in  that  block  as  shown  by  the  plat. 
i!>lau807i  V.  Goodrich  Transportation  Co.  (Wis.) 

825 
Opinions. 

31.  Answers  should  not  be  permitted  to 
hypothetical  questions  from  which  an  element 
40  L.  R.  A. 


"probably  the  most  important"  has  been  left 
out.  Western  Assur.  Co.  v.  J,  U.  Mohlman  Co 
(C.  C.  App.  2d  C.)  661 

32.  Expert  witnesses  may,  in  support  of 
their  professional  opinions,  read  in  evidence 
statistics  of  mechanical  experiments  and  tabu- 
lations of  the  results  thereof ,  where  the  scientific 
work  containing  them  is  concededly  recog- 
nized as  a  standard  authority  by  the  profes- 
sion, and  when  such  statistics  and  tabulations 
are  generally  relied  -upon  by  experts  in  the 
particular  field  of  the  mechanic  arts  with  which 
such  statistics  and  tabulations  are  concerned. 

Id. 

33.  Lapse  of  time  after  the  fall  of  a  build- 
ing before  persons  who  testify  as  experts  as  to 
whether  it  fell  before  or  after  a  fire  saw  it  will 
not  wholly  exclude  their  opinions,  if  timbers, 
upon  the  condition  of  which  the  opinions  were 
largely  formed,  were  still  lying  in  the  ruins 
when 'their  inspection  was  made.  Id. 

34.  An  opinion  of  a  physician  that  death  was 
occasioned  by  injuries,  based  on  evidence  be- 
fore him,  cannot  be  allowed  when  the  action 
does  not  show  the  facts  upon  which  the  opinion 
was  based.     Fester  v.  Fidelity  cfe  C.  Co.  (Wis.) 

833 

85.  What  a  party  would  do  under  a  given 
state  of  facts  which  call  upon  him  or  her  to 
perform  a  duty  to  some  other  person  is  a  fact 
to  which  such  person  can  testify,  and  not  a 
matter  of  opinion  merely.  Western  U.  Teleg. 
Co.  V.  MitJiell  (Tex.)  209 

Declarations;  hearsay. 

86.  Hypnotism  of  a  person  accused  of  crime 
will  not  render  evidence  of  statements  made 
by  him  while  under  the  infiuence  admissible  in 
his  favor  at  his  trial.     People  v.  Ebanks  (Cal.) 

269 

87.  Evidence  of  the  pedigree  of  a  dog  is  not 
inadmissible  on  the  ground  that  it  is  hearsay. 
Citizens*  Rapid  Transit  Co.   v.  Dew  (Tenn.) 

519 
Relevancy. 

38.  Whenever  proof  of  one  crime  tends  to 
prove  a  fact  material  in  the  trial  of  another, 
such  proof  is  admissible;  and  the  fact  that  it 
may  tend  to  prejudice  defendant  in  the  eyes  of 
the  jury  Is  immaterial.    People  v.  Ebanks {ChV) 

269 

39.  Evidence  is  admissible  in  a  prosecution 
for  murder,  that  two  davs  before  the  murder 
the  accused  was  foun(f  under  the  bed  in  a 
stranger's  house,  having  with  him  a  bag  which 
was  afterwards  found  near  the  place  of  the 
crime,  and  which  he  had  denied  ever  having 
in  his  possession,  as  tending  to  throw  light 
upon  bis  actions,  appearance,  and  belongings 
at  a  period  not  remote  from  the  day  of  the 
crime.  Id. 

40.  Evidence  as  to  the  failure  to  give  statu- 
tory signals  at  road  crossings  is  admissible  in 
an  action  for  injuries  not  received  at  a  cross- 
ing, where  reckless  negligence  in  running  a 
train  is  alleged.  Mack  v.  South  Bound  R.  Co. 
(S.  C.)  679 

41.  Testimony  as  to  the  value  of  property 
is  relevant  on  the  question  of  damages,  under 
an  agreement  that  these  shall  not  exceed  the 
actual  cash  value  or  the  cost  of  repairing  or  re- 
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Executors  and  Administrators-- Fence. 


placing  the  property.     Erh  v.  Qerman-Ameri- 
•  din  Ins,  Co,  (Iowa)  845 

42.  Id  defense  of  a  claim  for  loss  of  wages 
and  future  earnings  in  an  action  for  personal 
injuries,  defendant  may  show  any  facts  con- 
cerning plaintiff's  habits  and  conduct  which 
may  throw  light  upon  the  probability  of  his 
securing  employment,  and  the  character  and 
continuity  of  the  same.  Kingston  v.  Fort 
Wayne  db  E.  R,  Co,  (Mioh.)  131 

43.  Waiver  need  not  be  specially  pleaded 
in  order  to  admit  evidence  thereof,  but  can  be 
shown  under  an  allegation  of  performance. 
Foster  v.  Fidelity  dh  C.  Co,  (Wis.)  833 
Weight. 

44.  Possession  bv  an  insured  of  the  policy 
is,  upon  demurrer  by  the  insurer  to  the  evi- 
dence in  a  suit  upon  the  policy,  conclusive 
evidence  that  the  premium  was  paid.  Fidelity 
d  C.  Co.  V.  Chambers  (Va.)  432 

Notes  and  Brtbfs. 

Burden  of  proof  of  negligence  of  insured. 

446 
Presumptions  as  to  sanity  at  time  of  marriage. 

742 
Parol,  to  vary  boundaries  of  land.  827 

Parol,  to  extend  deeds.  896 

Scientific  books  and  treatises  as  evidence:— 
(I.)  Exact  sciences:  (a)  general  rule  as  to  ad- 
missibility; ifi)  tables  of  expectancy  of  life:  (1) 
admissibility  generally;  (2)  in  accident  cases; 
(3)  in  other  cases  generally;  (4)  conclusiveness 
and  effect:  (c)  the  almanac;  (II.)  inexact 
sciences:  {a)  general  rule  as  to  admissibility; 
(J)  reasons  for  the  rule:  {c)  the  contrary  rule; 
[d)  opinions  founded  on  books;  {e)  use  of,  on 
examination:  (/)  use  of  to  sustain  or  discredit 
expert;  {g)  use  of.  on  cross  examination;  (A) 
use  of,  in  argument;  (III.)  law;  (IV.)  miscel- 
laneous matters.  558 
Intoxication  as  evidence  of  negligence.     143 

EXECUTORS    AND   ADMINISTRA- 
TORS*    See  also  Action  or  Suit,  1, 

1.  Money  belonging  to  an  estate,  received 
by  one  who  is  subsequently  appointed  admin- 
istrator, becomes  cash  assets  of  the  estate  for 
which  his  bond  is  a  security.  Hodge  v.  Hodge 
(Me.)  83 

2.  An  administrator  de  bonis  non  cannot 
maintain  an  action  against  the  estate  of  his 
predecessor  for  money  belonging  to  the  estate, 
wrongfully  received  by  him  prior  to  his  ap 
pointment  as  administrator  and  for  which  he 
failed  to  account,  if  it  is  not  distinguishable  as 
part  of  the  intestate's  property.  Id. 

8.  A  widow's  election  of  dower  and  re- 
fusal to  accept  the  gift  of  the  income  of  certain 
property  for  life  in  lieu  thereof,  under  a  will 
which  contemplates  the  conversion  of  the  real 
estate  into  money  and  then  a  division,  wiil  en- 
title the  administrator  to  divide  the  balance  of 
the  estate  after  setting  off  dower,  without 
waiting  for  the  death  of  the  widow.  Sherman 
V.  Baker  (R.  I.)  717 

Notes  and  Briefs. 

What  assets  pass  to  the  administrator  de 
bonis  non:—{L)  Generally;  (II.)  the  rule  in  the 
40  L.  R.  A. 


different  states;  (III.)  summary:  (a)  goods  re 
maiiring  in  specie;  {b)  choses  in  action;  (e)  avoid 
ing  sales  or  transfers  made  by  predecessor:  ^< 
rule  at  common  law:  (1)  where  asaets  hare 
been  converted  by  predecessor;  (2)  where  thtr^ 
is  a  devastavit;  (3)  requiring  the  predecessor  :.< 
account;  (4)  money  and  balance  due  from  pn:d- 
ecessor;  (e)  where  the  common-law  rule  bj< 
been  changed  by  statute:  (1)  where  assets  have 
been  converted  by  predecessor;  (2)  where  there 
is  a  devastavit;  (3)  requiring  the  predecessor  r? 
account;  (4)  money  and  balance  due  from  prid 
ecessor.  cZ 

Right  to  rents  on  lease  of  intestate's  prr#p- 
erty:— (I.)  Classification  by  states;  (II.)  Engli-^ 
cases:  (a)  form  of  lease;  (ft>  apportionment;  ^ 
summary  of  English  cases;  (III.)  sammary  a> 
to  rents  accruing  during  owner's  life;  'IV. 
summary  as  to  rents  accruing  after  own-jriF 
death:  {a)  rights  of  heir;  {b)  rights  of  admiu> 
trator:  (1)  by  statute;  (2)  in  a  foreign  state:  '' 
liability  of  administrator:  (1)  generally:  (2j  f :■: 
use  and  occupation;  (3)  accounting  and  sure- 
ties; (rf)  rights  of  creditors;  (e)  apportionmeoT. 

EXEMPTION.    See  also  Mortgage,  12. 
Notes  AND  Brief& 
Exemption ;  from  chattel  mortgage.         Ix' 


See  also  Mastkr  a5d 


EXHIBITIONS. 

Servant,  8. 

1.  The  risk  of  injury  from  careless  b&D«! 
ling  of  the  implements  used  by  the  performers 
is  not,  as  matter  of  law,  assumed  by  a  siree: 
car  patron  who  attends  a  free  exhibition  gir.rB 
by  the  company  upon  its  grounds.  TJko:up»i  -* 
V.  Laitell,  L.  d  H.  Street  R.  Co.  (Mass,)      345 

2.  A  street  car  patron  attending  a  free  tz 
tertainment  given  by  the  company  to  its  pa 
trons  may  hold  the  company  liable  for  an  &c 
cident  which  happens  from  a  cause  whicb 
might  have  been  prevented  and  ought  to  hare 
been  foreseen  and  guarded  against,  if  due  »rc 
was  not  taken  by  the  company  with  referec^r 
to  possible  accidents  of  the  kind.  /i/, 

EXPERTS.    See  EviDEMCft,  32-34. 
EXPLOSIONS.    See  Nuisances,  6. 

EXPRESS    COMPANY.      See   MA^m.. 

AKD  Servant,  1,  2,  4, 

FACTORY.    See  Buildings,  3. 

FALSE    IMPRISONMENT.     See    Cae 

BIERS,  5. 

FENCE.    See  also  Railroads,  7. 

1.  One  may  lawfully  build  a  hi|;h  fence 
on  his  own  land  which  shuts  off  light  and  air 
from  the  windows  of  his  neighbor's  house,  ^ 
though  he  makes  the  fence  for  no  useful  or 
ornamental  purpose  but  from  motlTes  of  nn 
mixed  malice  toward  the  neighbor.  IjetU  r 
KessUr  (Ohio)  i:: 

2.  One  who  plants  a  hedge  fence  on  t^^ 
part  of  the  dividing  line  between  him  and  tkt 
adjoining  owner  is  not  required  to  trim  lb€ 
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same  to  prevent  its  growing  out  over  the  land 
of  such  adioininjET  owner,  under  the  Iowa  stat- 
ute authorizing  the  growth  of  a  hedge  on  the 
division  line,  without  specifying  its  height  or 
bow  it  shall  be  trimmed.  Kinney  v.  Kinney 
(Iowa)  626 

3.  Neglect  of  an  adjoining  owner  to  trim 
a  hedge  fence  standing  on  part  of  the  division 
line  is  not  within  Iowa  Code  1873.  ^5  1490,  pro- 
viding that  if  any  party  neglect  to  * 'repair  or 
rebuild"  a  partition  fence  the  aggrieved  party 
may  appeal  to  the  fence  viewers,  and  if  they 
determine  the  fence  is  * 'insufficient"  they  shall 
signify  it  in  writing  to  the  delinquent  owner, 
and  direct  him  to  repair  or  rebuild.  Id. 

Notes  and  Briefs. 

Liability  for  the  malicious  erection  of  a 
fence: — (1.)  Introduction;  (II.)  malice  gives  no 
ground  of  action;  (III.)  contrary  doctrine; 
(IV.)  state  statutes  and  decisions  thereunder. 

177 

Powers  of  viewers.  627 

FINDER.    See  Bees,  2. 

FINES.    See  Municipal  Corporations.  5. 

FIRECRACKERS.    See  Municipal  Cor- 
porations, 8. 

FIRE  ESCAPE.    See  Buildings,  2,  8. 

FIRES. 

1.  One  whose  negligence  caused  a  fire  i? 
not  liable  for  property  burned  after  the  fire 
had  met  another  fire  for  which  no  known  re- 
sponsible agency  can  be  fixed,  and  either  fire 
would  have  been  alone  sufficient  to  do  the 
damage.  Cook  v.  Minneapolis,  St.  P.  d  8.  Ste. 
M,  R.  Co.  (Wis.)  457 

2.  The  rule  of  liability  in  case  of  joint 
wrongdoers  does  not  apply  to  injuries  from  a 
fire  into  which  two  independent  fires  from 
different  directions  have  merged,  each  of 
which  would  have  been  separately  sufficient  to 
cause  the  loss,  but  only  one  of  which  can  be 
traced  to  a  responsible  agency.  Id, 

FISHERIES.    See  also  Harbors,  2. 

Notes  and  Briefs. 

Fisheries;  right  of.  separated  from  upland. 

893 

FOOD.    See  also  Constitutional  Law.  8. 

A  statute  making"*  the  mixture  of  any 
articles  of  food  without  labeling  the  product 
an  offense  is  too  general,  but  the  act  to  be 
enforced  should  name  the  particular  article  of 
food  the  adulteration  of  which  is  prohibited 
and  which  is  required  to  be  labeled.  Dorset/ 
V.  State  (Tex.  Crim.  App.)  203 

Notes  and  Briefs. 

Food;  constitutionality  of  statute  as  to.    201 

FORFEITURE.    See  Corporations,  11- 
18:  Homestead;  Waters,  2,  13-15. 

FORGERY.  See  also  Bills  and  Notes,  1. 
40  L.  R.  A. 


Notes  and  Briefs. 
Forgery;  ratification  of. 
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FRANCHISE.  See  Corfor.ations,  11-18; 
Telephone;  Waters,  18-15. 

FRAUD  AND  FRAUDULENT  CON- 
VEYANCES.  See  also  Assumpsit; 
Bet;  Corporations,  10. 

1.  A  statement  in  the  prospectus  of  a  cor- 
poration prepared  by  a  promoter  of  the  cor- 
poration who  organized  it  with  the  intention 
of  transferring  to  it  certain  real  estate  pre- 
viously purchased  by  him  as  follows:  "Cost 
of  ground  $40,000.'— is  not  fraudulent  al- 
though the  land  cost  him  less  than  that 
amount,  as  it  is  not  a  representation  that  the 
land  actually  cost  the  promoter  such  amount, 
but  that  it  IS  to  be  estimated  at  that  amount 
in  the  transfer  to  the  corporation.  Milwaukee 
Cold  Storage  Co.  v.  Dert&r  (Wis.)  837 

2.  Fraud  in  an  assignment  of  wages  by  a 
debtor  is  not  shown  by  the  fact  that  the  as 
signee  never  drew  the  wages,  but  they  were 
drawn  on  his  orders  bv  the  assignor  and  im- 
mediately paid  over  to  him.  Dolan  v.  Eughes 
(R.  I.)  735 

3.  A  conveyance  for  the  security  of  sev- 
eral claims,  some  of  which  are  fraudulent, 
will  be  sustained  in  favor  of  those  which  are 
valid.     Vietor  Y.  Olocer  {Wsah.)  297 

4.  Creditors  who  act  in  good  faith  in 
taking  a  conveyance  of  their  debtor's  property 
in  satisfaction  of  their  claims,  and  who  sur- 
render notes  to  a  larger  amount  than  is  cov- 
ered by  the  assets  assigned,  may  retain  what 
they  receive  although  the  grantors  may  act  in 
bad  faith.  Id. 

Notes  and  Briefs. 

Fraud;    setting  aside   series  of  acts  to  de- 
fraud. 882 

FREE   SCHOLARSHIP.     See   Public 
MoNBT,  2;  Statutes,  3. 

FRIGHT. 

Recovery  for  injuries  occasioned  by 
fright,  which  was  caused  by  the  negligence  of 
a  railroad  company,  can  be  had,  although  no 
physical  injury  was  sustained  except  that 
caused  by  the  fright.  Mack  v.  South  Bound 
R.  Co.  (S.  C.)  679 

Notes  and  Briefs. 

Fright;  liability  for  damages  caused  by.  680 

GAMBLING.    See  Commerce,  2. 

GAME  LAWS.  See  also  Constitutional 
Law.  7;  Contracts,  6. 

Game  purchased  on  an  Indian  reserva- 
tion by  an  Indian  from  Indians  who  killed  it 
on  the  reservation  is  not  exempt  from  the  game 
laws  of  the  state  prohibiting  shipment  of  game 
out  of  the  state,  after  it  is  transported  beyond 
the  reservation  for  the  purpose  of  shipment  to 
another  slate.     Selkirk  y.  Stevens  (Wmxi.)    759 
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certain  sums  for  the  maintenance  of  the  child 
and  a  certain  allowance  of  alimony  to  the  wife, 
with  a  provision  that  a  divorce  or  second  mar- 
riage of  either  party  shall  terminate  the  agree- 
ment.—is  terminated  and  mutually  abandoned 
when  the  husband  obtains  judgment  for  ab- 
solute divorce  in  one  state,  and  the  wife  ob- 
tains a  limited  divorce  in  another  state.  At/ier- 
ton  V.  Atherton  (N.  Y.)  291 

Marriage  of  person  when  insane:— (I.)  In- 
validity of;  (II )  degree  of  incapacity  which 
"Will  affect;  (III.)  test  of  capacity  to  contract; 
(IV.)  test  of  capacity  to  know  the  nature  of 
the  act;  (V.)  incapacity  combined  with  fraud; 
(VI.)  incapacity  as  a  ground  for  divorce;  (VII.) 
ratification  and  waiver  of  right  to  attack; 
(VIII.)  evidence  of  incapacity:  (a)  presump- 
tion and  burden  of  proof;  (&J  sufficiency, 
weight,  and  admissibility;  {c)  effect  of  inquisi- 
tion; (IX.)  annullment:  {a)  necessity  of  decree 
for;  (6)  jurisdiction;  procedure;  (c)  effect.     787 

Notes  and  Biubfs. 
Marriage  of  insane  person.  258 

Action  by  wife  against  husband  for  tort.  549 
Right  of  action  by  vrife  for  tort  of  husband. 

758 
Jurisdiction  for  divorce.  292 

Duty  to  support  children  after  divorce. 

680,  587 

HYPNOTISM.    See  also  Evidence,  86. 

Notes  and  Briefb. 

Hypnotism: — (I.)  Nature  of  subject;  (II.) 
definition:  (III.)  its  existence  and  effect  gen- 
erally; (IV.)  its  use  in  procuring  the  commis- 
sion of  crime;  (V.)  its  use  in  procurinff  sub- 
mission to  criminal  acts  or  attacks;  (VI.)  its 
use  as  an  inquisitorial  agent;  (VII.)  its  cura- 
tive uses;  propriety  of  restraint.  269 

INCOMPETENT  PERSONS.  See  also 
Banks,  1 ;  Eyidbnce.  20;  Husband  and 
Wife,  1-5;  Wills,  1-3. 

A  guardian  of  a  lunatic  cannot  be  re*, 
moved  in  an  ex  parte  proceeding  in  which  no 
notice  is  served  on  him.    Sirtisy.  Sims  (N.  C.) 

737 

Notes  and  Briefs. 
See  also  Hcsband  and  Wife;  Hypnotism. 
Incompetent  persons;  insane  delusions.    256 

INDEPENDENT  CONTRACTOR.  See 

Master  and  Servant,  8,  9. 


INDIAN    RESERVATION. 

merge,  1;  Game  Laws. 


See  CoM- 


INDICTMENT  AND  INFORMATION. 

Addition  of  the  state  to  the  name  of 
the  district  attorney  who  signs  an  information 
charging  one  with  crime  is  not  necessary. 
People  V.  Ebanks  (Cal.)  ^39 

INFANTS.    See  also  Husband  and  Wife, 
10-14;  Judgment,  3;  Negligence,  6. 

1.  The  direction  bv  will  that  a  child  shall 
40L.R.A. 


be  reared  by  the  sisters  of  the  testatrix  and 
trained  as  their  own  is  not  limited  by  a  sub^e 
quent  provision  for  the  appointment  of  her 
husband  as  guardian  and  to  manage  the  busi- 
ness and  property  of  the  testatrix,  iiirin^}- 
fellow  V.  Somertille  (Va.)  6r3 

2.  A  man  who  permits  the  custody  of  bis 
infant  child  to  pass,  in  accordance  with  hU 
wife's  will,  to  her  sisters,  and  allows  the  child 
to  remain  with  and  be  reared  and  trained  by 
them  for  five  or  six  years,  will  not  be  allowed 
to  reassert  his  right  to  the  custody  of  the  child 
if  this  is  not  for  the  welfare  of  the  child.    Id. 

8.  As  between  two  claimants  of  the  cus- 
tody of  an  infant,  the  question  is  not  which 
can  surround  the  child  with  greater  luxurr. 
or  give  him  the  greater  amount  of  money  or 
property,  but  with  which  the  child  is  likely  to 
be  reared  and  trained  so  as  to  make  the  better 
man  and  the  better  citizen.  Li 

Notes  and  Briefs. 
Infants;  effect  of  agreement  as  to  custody  of. 

m 

Contract  for  custody  of.  624 

INHERITANCE  TAX.    See   CoNsini 
TiONAL  Law,  4;  Taxes,  5-7. 

INJUNCTION.    See  also  Watebb.  8. 

1.  An  injunction  against  the  use  of  t 
name  may  be  granted  in  favor  of  one  who  has 
the  exclusive  right  thereto,  although  no  dam 
aee  is  alleged.    Baghy  dt  R,  Co.v,  Ritert  (Md,. 

63i 

2.  A  mandatory  injunction  to  compel  tht 
secret  password  of  the  grand  lodge  of  a  beneTc^ 
lent  society  to  be  given  to  a  delegate  of  a 
subordinate  lodge,  and  to  permit  him  to  par- 
ticipate in  the  deliberations,  is  not  within  the 
province  of  a  court  of  equity,  where  it  is  not 
shown  that  any  right  of  property  is  endangereJ. 
although  an  irreparable  injury  may  be  done  to 
the  delegate  and  to  his  lodge  by  excluding 
him.  Wellenvoss  v.  Grand  Lodge  K.  oj  P. 
(Ky.)  4ss 

8.  Charter  power  to  make  general  police 
regulations  for  the  benefit  of  trade  and  com- 
merce, and  to  provide  for  the  abatemcDt  and 
removal  of  nuisances,  will  not  authorize  a  dtr 
to  maintain  a  suit  to  enjoin  the  filling  up  n[  a 
lake  shore  along,  but  outside,  the  limits  of  a 
public  street.    Madison  v.  Mayers  (Wis.)   6S5 

4.  A  city  may  maintain  an  action  to  enjoin 
abutting  owners  from  removing  materials  froiL 
the  unused  part  at  the  side  of  a  street,  which 
will  make  the  opening  of  the  street  to  its  entire 
width  more  difficult.  /'/. 

5.  A  town  cannot  enjoin  the  erection  of 
abutments  in  one  of  its  highways  in  pursuance 
of  an  order  by  the  railroad  commission  ic 
abolish  a  grade  crossing;  but  if  it  r^^ards  il^ 
rights  encroached  upon,  it  must  appeal  froa 
the  order.  Bristol  v.  JVVic  England  R.  0 
(Conn.)  4:^ 

6.  An  injunction  against  devoting  prop- 
erty dedicated  for  an  ornamental  park  to  aoj 
other  use  can  be  granted  in  favor  of  the  ori; 
inal  donors  of  the  property.  Roictee  v.  iV^ 
(Miss.)  4«5 
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7.  An  injuDctioD  against  the  proprietor  of 
a  theatre  ^will  not  be  granted  to  prevent  bis 
breach  of  a  contract  to  furnish  the  theatre  and 
its  equipment,  including;  light,  heat,  music, 
ushers,  etc  .  to  the  manager  of  a  company  for 
a  certain  time,  and  to  prevent  him  from  fur- 
nishing the  theatre  to  a  rival  company  during 
that  period,  nc '  can  the  contract  be  partlv  en- 
forced by  injui  ction  limited  to  the  use  of  the 
building  and  irnishings.  Weliy  v.  Jacobs 
(III.)  98 

8.  The  meie  possibilitv  of  injury  by  an 
unconstitutiouLl  statute  which  may  prevent  in- 
surance compai  .68  from  making  such  contracts 
as  persons  mig  "  otherwise  procure  them  to 
make  will  not  authorize  injunctive  relief  in  be- 
half of  those  who  wish  such  contracts.  Bud- 
7ies8  Men's  League  v.   Waddill  (Mo.)  501 

9.  An  injunction  against  the  approval  by 
the  superintends  ut  of  the  insurance  depari- 
ment  of  a  uniform  policy  of  insurance,  under 
a  statute  which  is  alleged  to  be  unconstitu- 
tional as  an  attempt  to  delegate  to  him  legisla- 
tive powers,  cannot  be  granted  on  behalf  of 
individuals  in  order  to  protect  them  in  the 
right  to  make  contracts  of  insurance  to  suit 
their  varying  needs  and  circumstances,  as 
the  statute,  if  unconstitutional,  cannot  stand 
in  the  way  of  an/  contracts  that  may  be 
made.  Id. 

10.  A  perpetual  injunction  may  be  granted 
against  the  execution  of  a  contract  for  the  care 
of  a  person  having  leprosy,  when  its  tendency 
is  not  to  protect  the  community  but  to  cause  a 
dissemination  of  the  disease.  Baltimore  v. 
Fairfield  Improv.  Co.  (Md.)  494 

11.  Serious  injury  to  the  value  of  the  prop- 
erty of  the  residents* of  a  Iccaliiy  by  the  estab- 
lishment of  a  pest  house  in  the  vicinity  will 
warrant  an  injunction  against  it.  "    Id. 

Notes  and  Briefs. 

Injunction;  by  municipalities  against  nui- 
sances in  waters  and  watercourses:— (I.)  In 
general:  (II.)  pollution  and  other  matters  af- 
fecting health.  465 
Against  nuisance.                                      494 
To  enforce  negative  covenant.  98 

INNKEEPERS.    See  also  Animals,  6. 

1.  The  liabilitv  of  an  innkeeper  for  goods 
stolen  from  a  peddler's  cart  while  in  the  inn- 
keeper's custody  is  not  avoided  by  the  fact 
that  the  peddler  had  no  license  to  peddle,  as 
he  did  not  lodge  at  the  inn  as  a  peddler. 
Cohen  v.  Manvel  (Me.)  491 

2.  A  cart  of  a  peddler  who  becomes  a 
guest  at  an  inn  is  delivered  to  the  Innkeeper 
for  safe  custody,  within  the  meaning  of  Me. 
Rev.  »tHt.  chap.  27.  g  7,  when  by  his  direc- 
tions it  is  placed  in  a  livery  stable  belongin^^  to 
him,  although  it  is  not  connected  with  the  inn. 

Id. 

Notes  and  Briefs. 

Innkeepers;  liability  for  goods  of  guest;  ille- 
gal business  of  guest.  491 

INQUEST;    See  Coroner. 
40  L.  R.  A. 


INSOLVENCY.     See  also  Estoppel,  4; 
Partnership,  8;  Set-Ofp. 

A  claim  accruing  after  an  assfgnment 
for  creditors  on  a  contract  previously  made  by 
the  assignor  is  assets  in  the  ^ands  of  the  as- 
signee only  to  the  extent  of  the  balance  due 
arter  deducting  a  claim  against  the  assignor 
which  was  a  valid  existing  set-off  at  the  time 
of  the  assignment.    Be  Hatch  (N.  Y.)         664 

INSPECTION.    See  Discovert. 

INSURANCE.  See  also  Corporations,  1 1 , 
12;  Evidence, 9-11,  44;  Injunction,  8, 9. 

1.  The  power  of  the  superintendent  of  in- 
surance to  revoke  or  decline  to  renew  a  license 
of  a  life  insurance  compauv  created  under  the 
laws  of  another  state,  under  Ohio  Rev.  Stat. 
g  2745,  because  of  its  refusal  to  pay  taxes,  is 
not  suspended  by  the  pendency  of  an  action 
brought  by  him  against  the  company  for  such 
taxes.  State,  National  Life  Asso.,  v.  Matthevcs 
(Ohio)  418 

2.  What  constitutes  life  insurance  on  the 
assessment  plan  within  the  meaning  of  Ohio 
Rev.  Stat,  g  8680<;,  must  be  determined  by  the 
laws  of  that  state;  and  these  contemplate  that 
such  insurance  must  be  for  the  sole  benefit  of 
the  policy  holders,  and  the  principal  source  of 
revenue  must  arise  from  post  mortem  assess- 
ments intended  to  liquidate  specific  losses.  Id. 

8.  A  corporation  having  a  capital  stock  in 
which  many  members  do  not  share,  and  con- 
ducting business  for  the  pecuniary  benefit  of 
the  stockholders,  is  not  acting  "for  the  sole 
benefit  of  its  members  and  their  beneficiaries, 
and  not  for  profit,"  within  the  meaning  of 
Md.  Code.  §  148^,  so  as  to  be  entitled  to  issue 
fraternal  beneficiary  certificates.  International 
Fraternal  Alliance  v.  State  (Md.)  187 

4.  Policies  for  more  than  |1,000  on  one 
life,  when  they  are  policies  of  insurance  such 
as  CO- operative  assessment  associations  issue, 
and  not  certificates  such  as  fraternal  benefi- 
ciary associations  issue,  cannot  be  lawfully 
issued  by  a  corporation  subject  to  Md.  Code, 
art.  28,  %  128,  although  its  charter  provides, 
not  only  for  insurance,  but  "for  social  or 
fraternal  beneficial  purposes,  or  both."        Id. 

6.  An  insurance  company  having  capital 
stock  and  stockholders  for  whose  benefit  it 
was  created  may  be  admitted  to  transact  busi- 
ness on  the  assessment  plan  in  Ohio,  under 
Ohio  Rev.  Stat.  §  3630«,  if  authorized  to  trans- 
act such  business  under  the  laws  of  the  state 
which  created  it,  although  there  is  no  statu- 
tory authority  given  to  Ohio  stock  corpora- 
tions to  do  such  business.  State,  National 
Life  Aseo.,  v.  Matthews  (Ohio)  418 

Cancelation. 

6.  A  return  or  tender  of  unearned  premi- 
ums is  necessary  in  order  to  affect  a  cancela- 
tion of  an  insurance  policy  providing  that  it 
may  be  canceled  **by  giving  five  days'  notice," 
and  also  that  ''the  unearned  premium  shall  be 
returned  on  surrender  of  this  policy. "  Tisdell 
V.  New  Hampshire  F.  Ins.  Co.  (N.  Y.)         765 

7.  Notice  that  an  unearned  premium  will 
be  returned,  and  holding  the  amount  subject 
to  the  call  of  the  insured,  does  not  satisfy  the 
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obligation  of  an  insured  to  return  the  premium 
as  a  condition  of  canceling  the  policy.        Id, 

lUefiraJl  business. 

».  Insurance  on  merchandise  kept  for  an 
illegal  business,  such  as  a  stock  of  drugs  and 
liquors  kept  bya  dealer  who  does  not  have  the 
permit  required  by  law  to  sell  them,  is  not  void 
as  against  public  policy.  Erh  v.  Oerman- Amer- 
ican Ins,  Co.  (Iowa)  845 
Conditions. 

9.  Insurance  companies  have  the  same 
rights  as  individuals  to  limit  their  liability  and 
to  impose  whatever  conditions  they  please 
upon  their  obligations,  not  inconsistent  with 
public  policy  or  statutory  provisions.  Duma» 
V.  Northwehtern  JSat.  Ins.  Co,  (D.  C.)  358 

As  to  title  »nd  encninbranees. 

10.  A  condition  that  an  insurance  policy 
shall  not  be  valid  if  the  property  is  mortgaged 
does  not  contravene  any  public  policy.         Id. 

11.  The  purchaser  of  property  on  the  in- 
stalment plan,  of  which  the  title  is  reserved  in 
the  seller,  has  not  a  sole  and  unconditional 
ownership  of  it,  within  the  meaning  of  an  in- 
surance policy.  Id. 

12.  The  indivisibility  of  an  insurance  pol- 
icy upon  a  certain  amount  of  furniture  as  a 
whole  renders  it  entirely  void,  when  it  is 
avoided  as  to  part  by  breach  of  conditions  as 
to  title  and  encumbrances  on  the  property  and 
false  swearing  respecting  them,  under  a  pro- 
vision that  "this  entire  policy  shall  be  void"  in 
various  contingencies,  including  those  of  en- 
cumbrances on  the  property,  or  lack  of  sole 
ownership,  or  false  swearinc:  by  the  insured. 

Id. 

13.  An  express  condition  that  a  policy  shall 
be  void  if  the  insured  is  not  the  sole  and  un- 
conditional owner  of  the  propertv,  or  if  it  is 
mortgaged,  will  render  it  void  if  the  condi- 
tions are  broken,  even  if  the  insured  made  no 
representations  hs  to  the  property  or  any  fraud- 
ulent concealment  of  the  facts.  Id. 

14.  An  insurer  will  be  conclusively  pre- 
sumed to  have  waived  a  provision  of  a  policy, 
rendering  it  void,  if  there  is  a  mortgage  or 
other  encumbrance  on  I  he  property,  whether 
inquired  about  or  not,  unless  it  is  so  notified  to 
the  company  and  so  expressed  in  the  policy,  if 
the  value  of  the  property  exceeded  the  en- 
cumbrance so  that  insured  had  an  insurable 
interest  therein,  although  the  agent  had  no 
actual  knowledge  of  the  encumbrance,  where 
no  inquiries  were  made  of  the  insured  respect- 
ing the  character  or  condition  of  his  title,  and 
he  made  no  false  representations  respecting  the 
same,  and  did  not  intentionally  conceal  the 
existence  of  the  encumbrance,  and  the  insurer 
accepted  and  retained  the  premium.  Phenix 
Ins.  Co.  7.-FulUr(^eh.)  408 

15.  A  mere  executory  agreement  to  sell  in- 
sured goods  does  not  constitute  an^  change 
of  interest  within  the  meaning  of  an  insurance 
policy.  Erb  v.  German- American  Ins.  Co. 
(Iowa)  845 
Preferred  occupation. 

16.  A  bank  cashier  does  not  as  matter  of 
law  lose  his  right  to  recover  upon  an  accident 
insurance  policy  providing  that  it  shall  be 
wholly  void  as  to  all  accidents  occurring  while 
he  is  enga&red  in  any  profession,  employment, 
40  L.  R.  A. 


or  exposure  not  rated  as  a  preferred  occnpa- 
tion,  by  sawing  off  blocks  from  a  board  for 
his  own  use.  Hess  v.  Preferred  Masonit  Mitt. 
Acei,  Asso,  (Mich.)  444 

17.  The  use  of  a  buzz  saw  by  a  back 
cashier  insured  against  accidents  by  a  poller 
providing  that  it  shall  be  void  as  to  all  acci- 
dents occurring  while  he  is  engaged  in  any  pro- 
fession, employment  or  exposure  not  rated  & 
preferred  occupation,  will  not  prevent  lecovenr 
for  an  accident  caused  by  his  slippins  and  fail- 
ing against  the  saw  after  he  has  ceased  to  use  it. 

18.  One  insured  as  a  grocer's  secretary  acL 
treasurer  in  an  accident  insurance  compaoT. 
whose  policy  provides  that  if  he  is  injurtd 
while  engaged  in  work  or  duty  classified  m> 
more  hazardous  than  the  occupation  forwhic-fa 
he  is  insured,  he  shall  recover  at  the  rate  fixed 
for  the  increased  hazard,— does  not,  as  matter 
of  law,  change  his  occupation  to  farming  by 
returning  to  a  farm  owned  by  him  less  than  a 
week  after  his  employment  as  such  secretarr 
and  treasurer  ceases.  Johnson  ▼.  Lottdon  Outi: 
antee  cfc  A.  Co,  (Mich.)  -««.» 
Exposure  to  dangler. 

19.  One  must  act  with  gross  or  wactni 
negligence  to  make  his  act  a  voluntary  ex- 
posure to  unnecessary  danger,  wittiio  tbe'  pr>'>- 
vision  in  an  accident  insurance  policy.         i\ 

20.  The  words  ** voluntary  exposure  to  uc- 
necessary  danger"  do  not  embrace  every  ei- 
posure  that  an  insured  person  might 'barte 
avoided  by  the  exercise  of  due  care,  but  re^ 
late  to  dangers  of  a  substantial  character,  which 
he  knew  and  to  which  he  purposely  and  ere 
sciously  exposed  himself,  intending  at  the  i in. r 
to  assume  all  the  risks.  United  State*  Mi. 
Acci.  Asso.  V.  HubbeU  (Ohio)  4>> 

21.  Voluntary  exposure  to  unneces-^-rr 
danger,  within  the  meaning  of  an  accicitrr' 
insurance  policy,  is  not  shown  bytbefac^stli: 
the  insured,  without  knowing  that  a  train  ^  .^ 
due,  sat  on  a  bag  on  the  railroad  trnck  at  a  nic^ 
way  crossing,  and  upon  being  warned  of  the  a> 
proach  of  a  train,  started  away,  but  turned  bai^ 
for  the  bag,  and  was  struck  before  be  eouli  ce: 
away.     Fidelity  db  C.  Co.  v.   Chambers  Vn 

4-  -■ 

22.  Hunting  for  game  with  a  loaded  gen 
is  not  a  voluntary  exposure  to  unneces«^srr 
danger  within  the  meaning  of  an  accident  in- 
surance policy  excluding  injuries  susiainetl  rr 
reason  of  such  exposure.  CornuseU  v.  Fratt.  r  ■ 
Acci.  Asso.  (N.  D.)  4  T 

2'^.  Attempting  to  scale  a  bank  with  a  Wi*" : 
gun  in  hand  is  not  a  voluntary  exposure  to  dz 
necessary  danger  within  the  meaninj;  of  aa  - 
cident  insurance  policy.  / 

24.  The  owner  of  a  farm  does  not  to)uo:i* 
ily  expose  himself  to  unnecessary  daszf 
within  the  provisions  of  an  accident *iDsaTii.~ 
policy,  by  attempting  to  drive  a  bull  fn  c  • 
calf  pasture  into  which  it  has  broken,  if  he  •.  >>^ 
not  believe,  and  has  no  reason  to  believe,  i^>' 
there  is  any  danger  to  himself  in  so  fVr: 
Johnson  v.  Lo?idon  Ovarantee  db  A.  Co.  (M  «  - 

25.  An  attempt  to  cross  a  slough  in  a  pu  ~ 
road,  made  by  a  traveling  salesman  who  Ls:  r: : 
ularly  crossed  it  twice  a  year  for  thirteen  ye:t"^ 
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and  who,  acting  on  his  own  judgment  based 
on  his  previous  knowledge  and  appearance  of 
the  place,  together  with  the  opinions  of  others, 
concludes  that  there  is  no  danger  to  his  life 
in  makinir  the  attenoipt,— is  not  a  voluntary 
exposure  to  unnecessary  danger  within  the 
meaning  of  an  accident  insurance  policy. 
United  States  Mat,  Acci,  Auo.  v.  Eubbell  {Ohio) 

453 
Violation  of  law. 

26.  One  who  has  started  to  bunt  prairie 
chickens  with  a  loaded  gun  at  a  season  when  it 
is  unlawful  to  kill  them,  and  who  is  injured 
by  an  accidental  discharge  of  his  gun 'as  he  is 
climbing  a  bank,  is  not  engaged  in  violation  of 
law  within  the  exception  of  an  accident  insur- 
ance policy.  Corntcell  v.  Fraternal  Acci.  Asuo. 
(N.  D.)  487 

Intoxication. 

27.  That  an  insured  person  had  taken  drinks 
just  before  he  received  an  injury  will  not,  if  he 
was  not  drunk,  bring  him  within  the  clause  of 
the  policy  that  it  shall  not  '*cover  any  acci- 
dental injury  which  ma^  happen  to  me  while 
under  the  influence  of  intoxicating  drinks  " 
Fidelity  A  G.  Co.  v.  Chambers  (Va.)  482 
Fall  of  building:. 

28.  A  stipulation  that  "in  case  of  the  fall  of 
the  buildinf?  all  insurance  by  this  policy  shall 
immediately  cease"  is  a  condition  subsequent, 
*and  not  an  exception,  and  the  burden  of  show- 
ing that  it  became  operative  before  loss  is  upon 
the  insurer, — especially  where  it  is  not  in  the 
descriptive  part  of  the  policy,  but  is  among  the 
provisos;  and  it  is  immaterial  that  the  clause 
"except  as  hereinafter  provided"  is  inserted  in 
the  descriptive  part  of  the  policy.  Western 
Assur.  Co.  V.  f/.  //.  Mohlman  Co,  (C.  C.  App. 
2d  C.)  561 
Accidental  injury. 

29.  Death  caused  by  accidental  drowning 
is  death  from  *  external,  violent  and  accidental 
means."  within  the  meaning  of  an  accident 
policy.  United  States  Mat.  Acci.  Asso.  v.  IJub- 
bell  (Ohio)  453 

30.  Blood  poisoning  caused  by  an  accident, 
and  which  is  a  mere  link  in  the  chain  of  cau- 
sation between  the  accident  and  the  death 
which  it  produces,  is  not  an  intervening  and 
independent  cause  of  death  which  will  prevent 
liability  on  insurance  against  accident.  T^«^^ 
em  Cominercfnl  TrateltTti  Aiiso,  v.  Smith  (C.  C. 
App.  8th  C.)  653 

31.  An  abrasion  of  the  skin  of  a  toe,  unex 
pectedly  caused, without  design,  by  unforeseen, 
unusual,  and  unexpected  friction' in  the  act  of 
wearing  a  new  shoe,  is  an  accidental  injury 
within  the  meanine  of  an  insurance  policy. 

Id. 

32.  Blood  poisoning  by  germs  in  cotton 
placed  in  a  person's  mouth  with  her  consent, 
by  a  dentist,  to  stop  the  flow  of  blood  after  ex- 
tracting a  tooth,  creates  no  liability  on  an  acci- 
dent policy  which  has  a  condition  against 
liability  for  injuries  "from  poison  or  anything 
accidentally  or  otherwise  taken,  administered, 
absorbed,  or  inhaled."  notwithstanding  the 
fact  that  the  germs  were  not  known  to  exist  in 
the  cotton,  since  they  were  voluntarily,  though 
accidentally,  introduced  into  the  system. 
Kasten  v.  Interstate  Casualty  Co,  (Wis.)  651 
40  L.  a  A. 


Notice  of  injnry. 

83.  Notice  of  an  accident  causing  death, 
given  to  an  insurance  company  twenty-nine 
days  after  knowledge  of  the  facts  was  ob- 
tained, is  not  "immediate"  within  the  meaning 
of  the  policy.  Foster  v.  Fidelity  d  C.  Co. 
(Wis.)  888 

84.  No  notice  of  an  accident  or  injury  caus- 
ing death  need  be  given  by  the  beneficiary  of 
the  death  loss  until  the  death  occurs,  where  the 
policy  provides  for  immediate  notice  **in  the 
event  of  any  accident  or  injury  for  which 
claim  shall  be  made,  ...  or  in  case  of  death 
resulting  therefrom,"  as  this  provides  for  two 
notices  for  different  claims,  one  of  injury  not 
resulting  in  death,  and  the  other  of  death. 
Western  Commercial  Travelers*  Asso.  v.  Smith 
(C.  C.  App.  8th  C.)  663 
Proofs  of  lo««;  fk>aod. 

85.  An  estimate  of  the  value  of  insured 
property  by  the  insured  in  his  proofs  of  loss 
will  not  constitute  fraud  if  he  places  the  amount 
too  high  merely  through  inadvertence  or  mis- 
take. Erb  V.  GerTnan- American  Ins.  Co, 
(Iowa)  845 

86.  Failure  to  read  an  affidavit  which  is 
short,  plain,  and  simple  will  not  relieve  the 
affiant  from  the  effect  of  false  swearing  as  to 
the  title  and  lack  of  encumbrances  on  property, 
to  avoid  insurance  thereon,  although  the  affi- 
davit was  prepared  by  the  insurance  agent. 
Dumas  v.  Northwestern  Aat.  Ins.  Co.  (D.  C.) 

858 
Notes  akd  Briefs. 

Insurance;  forfeiture  of  charter  of  company 
for  abuse.  188 

Right  to  contract  for.  501 

Breach  of  conditions  of  policy.  408 

Violating  criminal  law  as  breach  of.        437 
Avoided  fy  encumbrance  and  false  swear- 
ing. 858 
Voluntary  exposure  to  unnecessary  danger 
within  the  meaning  of  insurance  policy: — Tl.) 
Construction  compared  with  negligence;  (II.) 
consciousness  of  danger;  (III.)  risks  incident 
to  duty  or  necessity;  (IV.)  unexpected  results: 
(V.)  what  constitutes;   particular  cases;  (VI.) 
proof  of,  as  a  defense.                                  482 
Proviso  against  poison  or  anything  adminis- 
tered, absorbed,  or  inhaled.                          652 
Disease  or  accident  as  cause  of  death. 

652,  654 
Return  of  premium  for  cancelation  of.     765 
Immediate     notice   of    injury;    waiver  of 
proofs.  884 

Validity  of  flre  insurance  on  property  il- 
legally used:—  (I.)  General  principles;  ^I.) 
violationof  excise  laws;  (III.)  offenses  against 
public  order  and  decency;  (IV.)  violation  of 
law  taxing  occupations.  845 

INTENT.    See  Crlminal  Law,  1. 

INTEREST. 

Interest  on  the  whole  amount  of  a  trust 
fund  deposited  in  a  bank  is  chargeable  to  the 
bank  from  the  time  of  a  demand  by  the  true, 
owner  and  a  refusal  to  pay.  American  l^rust 
<fi  B,  Co.  V.  Boone  (Ga.)  260 
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Iktoxicatikg  Liquors— Lieoislative  Journals. 


INTOXICATING  LIQUORS.    See  also 
Trial,  11. 

An  ordinance  may  vest  discretionary 
power  in  the  council  as  lo  ij^suing  licenses  for 
the  sale  of  intoxicating  liquors  within  certain 
limits,  where  there  is  charter  authority  to  en- 
act ordinances  to  tax  and  regulate  that  business, 
but  such  discretion  must  be  reasonably  exer- 
cised.   State,  Noble,  v.  Cheyenne  iyf's^)    ^'^^ 

Notes  akd  Briefs. 

Intoxicating  liquors;  discretion  as  to  license 
to  sell.  710 

INTOXICATION.      See    Drunkennebb, 
Notes  and  Briefs. 

IRRIGATION.    See  Nuisances,  4. 

JOINT  CREDITOR  AND  DEBTOR. 

See  Bills  and  Notes,  5;  Fires,  2. 

JOINT  OWNERS.    See  Notice. 

JOINT  RATES.    See  Carriers,  la 

JUDGMENT.     Pee   also   Contracts,    8; 
Religious  Societies,  1. 

1.  The  right  of  action  on  a  judgment  exists 
at  common  law,  in  the  absence  of  a  statute  to 
the  contrary.    Bettman  v.  Cowley  (Wash.)  815 

2.  A  judgment  is  nol  rendered  so  as  to 
constitute  a  lien  from  the  '*time  of  such  ren- 
dition," within  the  meaning  of  Iowa  Code, 
g  8801,  until  it  is  entered  on  the  record  of  the 
court,  as  required  by  §  8784,  although  a  form 
of  judgment  has  been  signed  by  the'judge  and 
indorsed  "filed",  by  the  clerk.  CaUanan  v. 
Votruba  (Iowa)        '  375 

8.  The  decree  of  a  probate  a)urt  ordering 
the  sale  by  a  guardian  of  shares  or  stock  owned 
by  infants  is  void,  when  it  was  made  without 
any  notice  to  them  or  to  the  guardian  upon  a 
petition  signed  in  the  guardian's  name  without 
any  authority.     CHerron  v.  Gray  (Mass.)  498 

Notes  A^D  Briefs. 

Judgment;   validity    of   divorce    in    other 

state.  291 

When  becomes  lien.  875 

Validity  of  statute  restricting  lien  on.      816 

JUDICIAL  NOTICE.    See  Pleadikg,  8. 


JUDICIAL  SALE. 
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See  also  Mortgage, 


1.  The  testator's  intention  that  real  estate 
should  not  be  alienated  will  not  prevent  a 
court  of  equity  from  ordering  its  sale  if  neces- 
sary to  preserve  the  benefit  of  it  to  the  bene- 
ficiary. 6avi7i  V,  Ctirtin  {l\l)  776 
«  2.  Land  left  to  a  life  tenant  and  remainder- 
man may  be  sold  by  a  court  of  equity  if  it  is 
necessary  to  prevent  its  loss  through  inability 
of  the  life  tenant  to  pay  the  taxes.  Id. 

8.  Possible  afterborn  children  will  be 
bound  by  a  decree  directing  its  sale  to  preserve 
the  interest  of  remaindermen  under  a  devise  of 
land  from  loss  for  nonpayment  of  taxes,  where 
40  L.  R.  A. 


the  parties  in  being  and  before  the  coun  bar' 
the  same  incentive  to  accomplish  the  same  pc: 
pose  as  would  move  and  possess  the  parties  =•:: 
jn  esse  if  they  were  in  being.  l\ 

4.  An  undisclosed  gold  clause  in  a  m^ir- 
gage  subject  to  which  real  estate  is  bought  &: 
auction  is  not  a  defect  in  title  which  will  en- 
able the  purchaser  to  withdraw  froai  his  coc 
tract;  nor  will  a  contract  be  Implied  on  ih- 
part  of  the  vendor  that  no  such  clause  exisu  i. 
a  breach  of  which  will  entitle  the  purchaser  t* 
rescind  the  contract  and  recover  his  deposi: 
where  the  government  has  pledged  its  faith  i.- 
keep  all  its  funds  at  par,  and  the  terms  of  tb« 
mortgage  are  such  that  there  is  oo  probebilitf 
that  the  policy  of  the  govemmeot  will  *>. 
changed  before  the  mortgage  becomes  dtr 
Blanck  v.  Sadlier  (N.  Y.)  6*^: 

Notes  and  Briefs. 
Judicial  sales;  enforcement  of.  6»?T 

Chancery  jurisdiction  for.  TTT 

JURY.    See  Appeal  and  Error.  20:  Zm 
dence,  7;  Trial,  1,  2;  Witnesses.  1. 

JUSTICE  OF  THE  PEACE. 

The  Nebraska  district  court  has  no  s  J  . 
jurisdiction  of  the  person  of  the  surety  on  aa  ul 
dertaklDg  on  appeal  from  a  justice's  judgirfr* 
that  it  may  on  render! og  a  judgment  agiir>' 
appellant  render  the  same  against  the  surety. 
Drumviond  Carriage  Co,  v.  MilU  (Neb.)    761 

LANDLORD  AND  TENANT.     See^^:-? 
Action  or  Suit,  1. 

The  lessor  of  a  pulp  mill  does  not  n*? 
to  the  servants  of  the  lessee  the  duty  of  m^k 
ing  the  requisite  examination,  or  of  posse^^sj 
the  requisite  technical  learning,  and  commui: 
eating  the  results  as  to  the  safe  condition  rf  i 
digester  in  the  mill,  before  turning  the  plsc- 
over  to  the  lessee.     Whitmore  v.  Otorv  P-- 

A  P.  Co.  (Me.)  s:: 

Notes  and  Briefs. 
See  also  Executors  and  Admin i8Trati*r«. 

Lessor's  liability  for  dangerous  condition  •> 
premises.  -^T 

LANGUAGE.    See  Publicatiok. 

LARCENY.    See  also  Aximals,  3:  Bees.  I 
Notes  and  Briefs. 
Larceny;  of  dog.  509,  ol4 

Of  bees.  '>.- 

LAW  BOOKS. 

Notes  and  Bbibps. 
As  evidence.  T" 

LEASE.    See  Aliens,  1. 

LEGACY.    See  Conflict  of  Laws,  1. 

LEGAL  TENDER.    See  Monet.  S,  3 

LEGISLATIVE        JOURNALS.     >^t 

Courts,  2;  Evidrncb,  28. 


Lkprost— Masses. 
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LEPROSY.    See   Contract,    7;   Injunc- 
TION,  10. 

LIBEL     AND      SLANDER.    See    also 
Cask,  b. 

1.  The  traDsmission  by  sound  over  tele- 
graph wires  by  the  telegraph  operator  at  one 
place  to  an  operator  at  another,  of  a  libelous 
message  to  be  by  the  latter  reduced  to  writinjj 
and  delivered  to  the  person  referred  to  therein, 
is  a  publication  of  the  libel.  Peterson  v.  Wetft- 
era  U,  Tekg.Co.01\iixi.)  661 

2.  A  telegraph  company  is  liable,  whether 
negligent  or  not.  for  the  act  of  one  of  its  opera 
tors  ill  transmitting  a  libelous  message  over  its 
wires  if  such  act  was  wrongful,  but  is  not  lia 
ble,  however  negligent  it  may  have  been  in 
employing  the  operator,  or  in  not  adopting 
proper  rules,  if  such  act  was  lawful.  Id. 


Notes  and  Briefs. 
Libel;  publication  of. 
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LICENSE.   See  also  Awninqs,  2;  Innkeep- 
EHS,  1. 

1.  A  tax  upon  occupations  or  employ- 
ments, whether  for  revenue  or  as  an  exaction 
for  the  privilege  of  pursuing  a  calling,  may  be 
imposed  and  collected  in  the  form  of  a  license 
fee.     Banta  Y.Chicago  ilW.)  611 

2.  A  delegation  of  the  power  to  impose 
license  taxes  on  occupations  may  be  made  by 
the  legislature  to  municipal  corporations.    Id. 

8.  The  uniformity  of  a  license  tax  on  oc- 
cupations is  required  by  111.  Const,  art.  9,  §  1, 
only  as  to  the  cla&s  upon  which  it  operates.  Id. 
•  4.  "Goods,  wares,  and  merchandise"  fo^ 
the  sale  or  negotiation  of  which  a  broker  is  re- 
quired to  pay  a  license  tax,  include  shares  in 
the  capital  stock  of  incorporated  companies 
and  other  securities  which  are  the  subject  of 
common  barter  and  sale  and  which  are  given 
visible  and  palpable  form  by  means  of  certifi- 
cates, bonds,  or  other  evidences  of  indebted- 
ness. Id. 

5.  A  license  tax  on  brokers  extends  to  a 
member  of  a  stock  exchange  who  buys  and 
sells  stocks,  bonds,  or  securities  on  the  floor  of 
tbe  exchange  in  his  own  name,  and' makes  or 
receives  delivery  and  payment  in  the  execu- 
tion of  orders  for  his  customers.  Id. 

6.  Either  refrnlalion  or  revenue  may  be 
tbe  purpose  of  a  license  tax  imposed  on  the  oc- 
cupation of  a  broker  and  other  trades  or  occu- 
pations mentioned  in  111.  Const.  1870,  art  9, 
g  1,  and  it  is  not  material  to  determine  which 
may  be  the  purpose  of  the  license.  Id. 

Notes  and  Bhiefb. 
License;  of  brokers.  611 

LIENS.    See  also  Judgment,  2. 

1.  Every  person  who  has  bestowed  labor 
and  skill  on  a  chattel  bailed  to  him  for  the  pur- 
pose, thereby  increasing  its  value,  has  a  lien  on 
such  chattel  under  the  common  law,  and  may 
retain  the  same  until  paid  his  reasonable 
charges  for  his  services.  Drummond  Carrinae 
Co.  v.  ,ViV^«(Neb.)  761 

40  L.  R.  A. 


2.  One  who  makes  needed  repairs  on  a 
mortgaged  buggy  left  with  him  for  the  pur- 
pose by  tbe  mortgagor  without  the  knowledge 
of  ihe'mortgagee  is  entitled  to  a  lien  thereon 
for  his  services  superior  to  that  of  the  mort- 
gagee where  the  latter  has  given  the  mortgagor 
at  least  implied  authority  to  have  repairs  made 
by  a  clause  in  tbe  mortgage  that  the  mortgagor 
should  not  so  negligently  or  improperly  use  or 
care  for  the  buggy  as  to  subject  it  to  probable 
loss  or  material  depreciation  in  value.        Id. 

Notes  and  Briefs. 
Liens;  priority  as  to  chuliel  mortgage.    762 

LIFE  TENANTS.    See  Equity,  4. 

LIGHT.    See  Easements,  7-9. 

LIMITATION  OF  ACTIONS.    See  also 
Constitutional  Law,  5. 

1.  The  right  of  a  foreign  corporation  to 
plead  the  statute  of  limitations  under  Cal.  act 
April  1,  1872,  depends  upon  its  compliance 
with  tbe  statute  in  respect  to  the  designation  of 
a  person  upon  whom  process  may  be  served. 
Pierce  v.  t^uthern  P.  Co.  (Cal.)  850 

2.  The  failure  of  a  foreign  corporation  to 
file  and  register  irs  charter  in  compliance  with 
the  statute  when  doing  business  in  the  state 
until  after  action  is  brought  against  it  will  not 
prevent  it  from  pleading  the  statute  of  limita- 
tions,  rurcoitv.  Yazoo  ds  M.  V.  P.  Co.  (Tenn.) 

768 
8.  A  foreign  corporation  is  not  "out  of  the 
state"  within  themeaningof  Shannon's  (Tenn.) 
Code.  §  4455,  so  as  to  preclude  the  defense  of 
the  statute  of  limitations,  when  tbe  corpora- 
tion has  officers  and  agents  in  the  state  on 
whom  service  can  be  made  at  any  time.        Id. 

LODGE.    See  Injunction,  2;  PiiEADiNO,  2. 

LOST  INSTRUMENTS.    See  Evidence, 
21,  22. 

LUNATICS.    See  Insane  Peksons. 

MALICE.     See    Fence,    1;    Notes   and 
Briefs. 

MANDATORY     INJUNCTION.      See 

Injunction,  2. 

MAP.    See  Plat;  Railroads,  4-6. 
MARRIAGE.    See  Conflict  of  Laws,  8. 

MASSES.    See  also  Common  Law. 

1.  A  bequest  of  a  certain  sum  to  a  bishop 
to  be  used  and  applied  for  masses  for  the  re- 
pose of  the  souls  of  certain  persons  specified 
is  void  for  the  reason  that  there  is  no  bene- 
ficiary who  may  enforce  performance  of  the 
trust,     McHugh  v.  McCole  (Wis.)  7^4 

2.  A  trust,  and  not  an  absolute  gift  to  the 
individual  named  as  recipient  of  the  gift,  is  ef- 
fected by  a  bequest  to  a  certain  person  "to  be 
used  and  applied  as  folio  n's:  for  masses  for 
the  repose  of"  the  souls  of  certain  persons 
named,  etc.  Id. 

But  see  cases  following. 
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Master  and  Sebvakt,  Maxims. 


3.  A  gift  by  will  of  a  certain  sum  to  a 
priest  to  saj  masses  for  the  testator,  being  an 
outright  gift  to  take  effect  at  once,  is  valid. 
Sherman  v.  Baker  (R.  I.)  717 

4.  A  bequest  for  the  celebration  of  mass 
for  the  souls  of  the  testator  and  another,  made 
to  a  priest,  is  valid  as  a  gift  direct  to  the  donee 
with  an  iniunction  to  the  performance  of  the 
ceremonial  named;  and  the  fact  that  there  is  no 
living  beneficiary  is  immaterial  because  no 
trust  is  created.     Harrison  v.  Brophy  (Kan.) 

721 

5.  A  devise  and  bequest  to  a  church  in 
trust  to  expend  the  proceeds  in  saying  masses 
for  the  repose  of  the  souls  of  certam  persons  is 
not  void  as  a  mere  private  trust,  but  is  a  valid 
charitable  gift,  aiding  to  support  the  clergy 
and  public  worship,  as  it  is  presumed  that  the 
masses  will  be  said  in  public.  Eoeffer  v.  Glo 
gan  (111.)  730 

6.  A  bequest  to  the  parish  priest  of  a  cer- 
tain church  to  say  masses  for  the  testator  goes 
to  the  priest  who  is  in  office  when  the  will 
takes  effect.    Sherman  v.  Baker  (R.  I.)       717 


Notes  and  Briefs. 
Masses;  validity  of  bequests  for. 
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MASTER  AND  SERVANT.  See  also 
Buildings.  2,  3;  Contracts,  5;  Custom, 
1 ;  Libel  and  Slander,  2. 

1.  Notice  of  a  contract  between  an  express 
company  and  a  railroad  company,  to  the  effect 
thBt  the  former  will  hold  the  latter  harmless 
against  claims  by  the  express  company's  em- 
ployees for  negligence  of  the  railroad  company 
or  otherwise,  is  chargeable  to  one  of  such  em- 
plovees  who  goes  upon  the  tracks  of  the  rail- 
road company  in  the  course  of  his  employment 
under  the  license  given  to  the  express  company 
by  the  contract.  FiiCsburgh  0,  C.  &  St,  L,  R. 
Co.  V.  Mahoney  (Ind.)  101 

'  2.  A  release  by  an  employee  of  an  express 
company,  of  all  liability  for  injuries  sustained 
by  negligence  of  the  employer  "or  otherwise," 
includes  the  liability  of  the  express  company 
to  hold  a  railroad  with  which  it  does  business 
harmless  against  claims  by  the  express  com- 
pany's^employees  for  injuries,  and  precludes  an 
action  against  the  railroad  company  for  causing 
his  death  by  suddenly  closing  the  opening  be- 
tween parts  of  a  train  while  he  was  passing 
between  them.  Id, 

Assumption  of  risks. 

8.  An  employee  assumes  the  risk  of  his 
employer's  methods  which  are  known  to  and 
acquiesced  in  by  him,  if  they  do  not  violate 
any  statute.  Euda  v.  American  Glucose  Co. 
(N.  Y.)  411 

4.  An  assumption  of  risks,  by  express  con 
tract  of  a  local  employee  of  an  express  com- 
pany, includes  the  risk  of  injuries  by  cars  of  a 
raiiroad  company  with  which  the  express  com 
panydoes  business.  Pittsburgh,  C,  C.  dbSt.  L. 
R  Co.  V.  Mahoney  (Ind.)  101 

5.  A  servant  may  rely  on  the  promise  of 
his  master  to  repair  defects  in  the  place  where 
the  labor  is  to  be  performed,  only  so  long  as  is 
reasonably  necessary  to  make  the  repairs;  and 
if  he  continues  in  his  employment  after  the 
40  L.  R.  A. 


lapse  of  such  time  he  will  be  considered  to 
have  waived  the  defects  and  to  have  assumed 
the  additional  risk.    Illinois  Steel  Co.  v.  Jf^&t 

(111.)  Til 

Mine  boss. 

6.  A  mine  boss  emploved  according  to  the 
provisions  of  W.  Va,  Code  1891,  Append,  p. 
995,  ^11,  is  such  a  fellow-servant  of  work- 
men in  the  mine  that  in  case  of  injury  to  them 
through  his  negligence  the  maater  is  not  re- 
sponsible. WilUavM  V.  Thacker  Coal  dt  C.  i^. 
(W.  Va.)  ^li 

7.  The  employment  of  a  competent  mice 
boss,  as  required  by  W.Va.  Code  1891,  Appead. 
p.  095,  ^11,  discharges  the  duty  prescribed  by 
statute,  and  the  employer  is  not  liable  for  the 
negligence  of  such  mine  boss.  Jd 
Independent  contractor. 

8.  That  an  independent  contractor  is  is 
charge  of  an  entertainment  at  erounds  pro- 
vided by  a  street-car  company  for  free  enter- 
tainment of  patrons  will  not  entirely  relieve 
the  company  from  liability  for  injuries  lo 
patrons,  if  the  entertainment  is  of  such  a  chsj- 
actcr  that  il  will  probably  cause  injury  to 
spectators  unless  due  precautions  are  taken  to 
guard  against  them.  Thompson  v.  LoveU.  L 
<fe  H.  Street  R.  Go.  (Mass  )  S4o 

9.  The  arrangement  of  the  sta^e  and  tar- 
get at  which  an  exhibition  of  marksmansibl[: 
18  given  by  an  independent  contractor  to  street- 
car patrons  upon  grounds  of  tbe  street  car 
company  is  not,  as  matter  of  law.  so  muct  & 
matter  of  detail  thac  the  company  will  not  t^ 
liable  in  case  it  is  so  negligently  arranged  tfiit 
a  patron  is  injured  by  a  shattered  builet     Id. 

Notes  and  Bribfs. 

Master  and  servant;  liability  for  employi!;^ 
drunkard.  '  I4< 

Liability  for  servant's  act.  4S3 

Liability  for  acts  of  contractor.  348 

Duty  to  keep  premises  safe  for  servant.   Sla 
Negligence  as  to  place  of  work;  as  to  nrp 
escapes.  411 

The  rights  of  a  servant  who  coDtinuea  work 
on  the  faith  of  his  master's  promise  to  rtmcrt 
a  specific  cause  of  danger: — (I.)  IntroducioiT. 
(II.)  general  rule  stated;  (III.)  rationale  oi  \k 
relation  between  the  parties  after  tbe  givinir  (rf 
the  promise;  (lY.)  continuance  of  work  aficf 
promise  not  contributory  negligence  as  mailer 
of  law:  (a)  generally;  (b)  contributory  nejli- 
pence  predicated  from  the  gravity  of  tbe  risk 
Incurred;  (c)  contributory  negligence  predicated 
from  the  length  of  time  the  servant  bas  worked 
after  the  promise  was  given;  (<f)  illustniiv. 
cases;  (Y.)  servant's  action  not  maintaiGab!: 
unless  his  continuance  of  work  was  actus  Ir 
induced  tby  the  master's  promise  lo  protwi 
him  from  some  danger,  etc.:  (VI  )  wboeje  proai 
ise  is  binding  on  an  employer;  (VII. )  rule  wber? 
the  promise  relates  to  simple  appliance?;  (VUl. 
obligations  of  the  servant  pending  the  fuln] 
meui  of  the  promise.  T>: 

MAXIMS. 

1.  Damnum  absque  injuria.  Kinftcg  r. 
Kinney  (Iowa)  fi^S 

2.  Equity  always  regards  as  done  vb^ 
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ought  to  have  been  done.    Be  Hatch  (N.  Y.) 

664 

8.  Expresaio  unias  est   exclusio  alterius. 

People,  Mooney,  v.  Hvtehtneon  (111.)  770 

4.  £x  turpi  causa  Don  oritur  actio.'  Mor- 
rison y.  Bennett  (Mont.)  158 

5.  Mobilia  sequuDtur  personam.  Lowndes 
V.  Cooeh  (Md.)  880 

6.  Nemo  alleg:an9  turpitudinem  sua  meat 
audiendus.     Cardtoell  v.  Kelly  *(Va.)  240 

7.  Omnia  prfesumuntur  contra  spoliato' 
rem.     Western  <fc  A,  R,  Co.  v.  Morrison  (Qa.) 

84 

8.  Potior  est  conditio  possidentis.  Morri- 
son y.  Bennett  (Mont. }  158 

9.  Res  ipsa  loquitur.  Mehols  y.  Peek 
<ConD.)  81;  Perliam  v.  Portland  General  Elec. 
Co.  (Or.)  799 

Notes  and  Briefs. 

Nemo  allegans  turpitudinem  suam  est  au- 
diendus. 240 

Which  of  two  innocent  persons  must  suffer 
loss.  82 

MEDICAL  BOOKS.    See  also  Couuts,  1; 
Evidence,  26-28. 

Notes  and  BaiEPe. 

Medical  books;  as  eyidence.  558 

miNES.    See  also  Clocd   on  Title,  8-5; 
Master  and  Servant.  6. 

1.  A  grant  of  "the  sole  right  to  produce 
petroleum  and  natural  gas"  from  certain  land 
for  ninety  days  from  dale,  and  as  much  longer 
as  oil  or  gas  is  found  and  produced  in  paying 
quantities,  containing  a  coyenant  for  the  com- 
pletion of  an  additional  well  within  ninety 
days,  is  not  a  lease,  but  a  grant  of  a  right, 
which  expires' bv  its  own  limitation  at  the  end 
of  ninety  days  if  the  conditions  of  its  extension 
are  not  complied  with.  Detlor  v.  Holland 
(Ohio)  266 

2.  Petroleum  oil  and  natural  gas  are  not 
included  Id  a  deed  of  "all  the  iron  ore,  fire 
clay,  and  other  valuable  minerals"  in  certain 
premises,  with  the  right  to  use  so  much  of  the 
surface  of  the  land  as  may  be  necessary  "for 
pits,  shafts,  platforms,  drains,  railroads, 
switches,  side-tracks,  etc.,  to  facilitate  the 
mining  and  remoyal  of  such  coal,  ore,  or  other 
minerals,  and  no  more,  as  the  words  **other 
minerals,"  although  broad  enough  to  include 
oil  and  gas,  were  not  apparently  intended  to 
include  them.  Id. 

IIIOB.    See  also  Bonds,  4;  Sheriff. 
Notes  and  Briefs. 
Mob;  liability  of  sheriff  for  acts  of.         628 

mONEY.    See  also  Judicial  Sale,  4. 

1.  The  right  to  contract  for  payment  in 
gold  coin  of  the  United  States  cannot  be  taken 
away  by  a  slate  statute  which  attempts  to  make 
any  debt  payable  in  any  kind  of  lawful  money. 
Dennis  v.  Moses  (Wash.)  802 

2.  The  rules  of  the  Treasury  Department 
40  Ii.R.  A. 


of  the  United  States  in  regard  to  the  redemp- 
tion of  mutilated  notes  relate  simply  to  redemp- 
tion, and  do  not  make  a  mutilated  bill  legal 
tender.  North  Hudson  County  R.  Co.  v.  An- 
derson (N.  J.  Err.  &  App.)  410 

3.  A  dollar  bill  from  the  upper  left-hand 
comer  of  which  a  piece  an  inch  and  a  half  by 
an  inch  and  a  quarter  has  been  torn  is  not  a 
legal  tender  for  car  fare,  since  the  conductor 
is  not  bound  to  accept  a  bill  subfitantiallv 
mutilated,  or  from  which  any  part  which 
might  aid  in  determining  its  genuineness  is  ab- 
sent. Id, 

MORTGAGE.  See  also  Case,  2;  Con- 
stitutional Law,  10;  Libns,  2;  Trusts, 
8. 

1.  Each  of  ^several  notes  secured  by  a 
deed  of  trust  is  to  be  considered  as  a  separate 
and  complete  contract  within  itself,  uncon- 
trolled in  its  terms  by  anything  contained  in 
the  deed  of  trust.     Owing  v.  McKemie  (Mo.) 

154 

2.  The  mere  nonpayment  of  the  first  of 
two  notes,  secured  by  deed  of  trust,  without 
any  action  on  the  part  of  holders,  will  not 
render  the  other  note  due,  although  the  deed 
of  trust  provided  that  upon  default  in  payment 
of  the  first  note  both  should  become  immedi- 
ately due  and  payable.  2d. 
Assumption  of  debt. 

8.  A  mortgagee  who  sues  a  purchaser 
from  the  mortgagor  for  a  portion  of  the  mort- 
gage debt,  which  such  purchaser  has  assumed 
to  pay,  does  not  thereby  adopt  the  covenants 
of  warranty  in  the  mortgagor's  deed  except  as 
against  the  part  of  the  indebtedness  assumed 
and  sued  for,  so  as  to  preyeot  foreclosure  of 
the  mortgage  against  such  purchaser  for  ^the 
balance  of  the  debt.  Knapp  v.  Connecticut 
Mut.  L.  Ins.  Co.  (C.  C.  App.  8th  C.)  881 

4.  The  right  of  a  mortgagee  to  enforce  the 
payment  of  a  mortgage  debt  as  against  the 
grantee  of  the  mortgagor,  who  has  assumed 
Its  payment,  does  not  rest  upon  any  contract 
between  the  mortgagee  and  grantee  which  is 
enforceable  by  the  mortgagee  by  a  suit  at  law, 
but  is  founded  upon  the  fact  that  the  grantee 
has  become  primarily  liable  to  pay  the  debt 
while  the  mortgagor  is  surety  for  its  payment, 
so  that  the  mortgagee  may  be  subrogated  to  the 
rights  of  the  mortgagor,  and  may,  by  a  suit  in 
equity,  compel  the  grantee  to  keep  his  engage- 
ment Id. 

Foreclosure. 

5.  Sales  on  mortgage  foreclosures  are 
within  the  proyisions  of  Wash.  Laws  1897, 
p.  98.  respecting  appraisement  before  sale. 
Den  n  is  v.  Moses  ( Wash. )  802 

6.  The  appraisement  required  before  sale 
on  foreclosure  by  Wash.  Laws  1897,  p.  70, 
cannot  be  waived  in  the  mortgage  itself,  al- 
though it  may  be  waiyed  after  default.        Id. 

7.  Not  more  than  the  amount  of  a  d^bt  of 
a  mortgagee  or  lienor  need  be  bid  upon  all  the 
parcels  of  property  when  seyeral  are  included 
in  the  security,  under  Wash.  Laws,  1897,  p.  70, 
and  he  may  segregate  his  debt  and  bid  a  part 
on  each  parcel  sold.  Id, 

8.  A  mortgagee  or  lienor  may  haye  a  sale 
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for  the  amount  of  his  debt,  under  Wash.  Laws 
1897,  p.  70,  §  10.  even  if  that  is  leas  than  80 
per  cent  of  the  value  of  the  property  or  portion 
of  the  property  sold.  Id. 

9.  Waiver  of  the  right  of  a  mortgagor  to 
remain  in  possession  of  property  during  the 
period  of  redemption  given  by  Wash.  Laws 
1897,  p.  227,  cannot  be  made  in  the  instrument 
itself,  although  it  may  be  made  after  default. 

Id, 

10.  Objection  to  the  application  of  the  pro- 
ceeds of  a  sale  under  a  deed  of  trust  securing 
two  notes,  in  satisfaction  of  the  first,  cannot  be 
made  by  mesne  conveyancers  who  by  purchase 
and  sale  of  the  property  acquire  the  position 
of  sureties  on  the  note,  because  their  liability 
had  been  released  by  an  extension  of  the  time 
of  payment  without  their  consent.  Otcinga  v. 
MeKenzie  (Mo.)  154 
On  cluittelB. 

11.  The  title  to  mortgaged  chattels  remains 
in  the  mortgagor  under  the  Nebraska  statute 
until  foreclosure  of  the  mortgage.  Drum- 
mond  Ca7Tiage  Co.  v.  Mills  (Neb.)  761 

12.  A  married  man  may  without  his  wife's 
consent  select  the  cows  which  he  will  claim  as 
exempt  in  giving  a  chattel  mortgage  on  certain 
cows,  under  2  How.  (Mich.)  Ann.  Stat.  §  7686, 
providing  that  two  cows  shall  be  exempt  to 
each  householder  from  any  final  process  and 
that  any  chattel  mortgage  created  on  any  part 
of  such  exempt  propertv  shall  be  void  unless 
the  mortgage  is  signed  by  the  wife  of  the 
morteagor.    Harley  v.  Procunier  (Mich.)    150 

Notes  akd  Briefs. 

Mortgage;  on  chattels;  exemption  for  benefit 

of  familyr  150 

Assumption  of,  by  vendee.  863 

MUNICIPAL  CORPORATIONS.    See 

also  Awnings,  2;  Electrical  Uses  and 
Apfliakchs;  Estoppel,  3;  Injunction, 
3.  4;  Intoxicating  Liquors;  License,  2; 
Negligence,  1;  Trial,  4. 

1.  A  city  cannot  accept  a  grant  from  an- 
other state  to  operate  a  toll  road  beyond  its 
limits  and  the  limits  of  its  own  state  or  be  held 
liable  for  defects  in  such  road  if  operated  by 
it,  when  it  is  not  authorized  to  do  so  by  the 
laws  of  its  own  state,  although  the  toll  road  is 
made  to  connect  with  a  citv  toll  bridge  that 
the  city  has  constructed  unner  lawful  author- 
ity.    Becker  v.  La  Crosse  (Wis.)  829 

2.  A  debt  for  the  purchase  of  an  electric- 
light  plant  for  a  municipal  corporation  is  not 
one  of  the  * 'necessary  expenses"  of  the  town, 
within  the  meaning  of  N.  C.  Const,  art.  7,  ^  7, 
so  that  it  can  be  created  without  a  vote  of  the 
majority  of  the  qualified  voters  and  learislative 
authority.     Mayo  y.  Washington  {^.  C.)     168 

3.  Discrimination  between  citizens  can 
not  be  made  by  a  city  with  respect  to  the  erec- 
tion of  awnings  as  permanent  structures. 
Hihbardv.  Chicago  {III)  621 

4.  A  mere  resolution  or  order  by  the  city 
counsel,  not  passed  and  published  as  an  ordi- 
nance of  the  city,  will  not  constitute  a  repeal 
of  an  ordinance.  Id, 
40  L.  R.  A. 


5.  A  proceeding  by  a  municipal  oorpon- 
tion  to  enforce  such  fines  and  penalties  u  ire 
ordinarily  and  by  usage  enforced  by  manid- 
palities  is  not  a  prosecution  or  criminal  in  iis 
nature,  but  only  quasi  criminal,  whatever  maj 
be  the  form  of  the  procedure.  Ex  parU  Fip 
(Tex.  Crim.  App.)  212 

6.  It  cannot  be  made  by  ordinance  &ti  of 
fense  against  a  city  to  do  what  a  statute  makes 
an  offense  against  the  state,  triable  only  in  si 
court  of  record  {e.  g,,  the  keeping  or  exhibiting 
of  a  gamingtable  or  bank),  where  theconstitc- 
tion  of  the  state  provides  that  all  prosecution 
shall  be  conducted  in  the  name  and  by  the  au- 
thority of  the  state  and  shall  conclude  agaic^t 
the  peace  and  dignity  of  the  state.  U. 
LiabUities. 

7.  A  city  is  not  liable,  in  the  absence  of 
any  statutory  provision,  for  an  injury  to  a  pr- 
vate  barge  caused  by  the  failure  of  a  bridce 
tender  seasonably  to  open  a  draw  in  the  bridge 
in  response  to  proper  signals,  because  of  tlie 
bridge  .becoming  caught,  where  the  city  does 
not  derive  any  benefit  from  the  bridge,  bat 
simply  maintains  it  for  the  public  good. 
Corning  v.  Saginatc  (hlich.)  536 

8.  A  person  injured  by  the  explosion  of  a 
cannon  cracker  on  a  city  street  on  the  Founh 
of  July  in  violation  of  an  ordinance,  while 
persons  assembled  there  are  exploding  fire- 
crackers without  any  common  purpose  to  ic 
jure  anyone,  cannot'  recover  from  the  city  for 
the  damages,  under  Sanb.  &  B.  (Wis.l'Ann 
Stat.  $  93^,  making  a  city  liable  foriDJurr 
done  by  a  mob  or  a  riot,  and  under  Wis.  Kev. 
Stat.  §  4511,  providing  that  three  or  more  per- 
sons shall  be  guilty  of  a  riot  if  they  assemble 
in  a  violent  or  tumultuous  manner  to  do  an 
unlawful  act.  or,  being  together,  attempt  to  act 
in  a  violent,  unlawful,  or  tumultuous  maoDer. 
Aron  V.  Wausau  (Wis.)  733 

9.  The  liability  of  a  city  for  a  pond  of 
water  on  private  property  and  not  in  dan^rous 
proximity  to  a  public  street  or  alley  is  aD 
greater  than  that  of  a  private  owner  of  prop 
erty  similarly  situated,  even  though  the  citr 
may  have  created  the  pond.  Omaha  v.  &»•: 
man  (Neb.)  531 

Notes  ai^d  Bbiefs, 

See  also  Injunction. 

Municipal  corporations;  necessary  expenses 

of,  what  are.  1^ 

Liability  for  bridges.  526 

Liability  for  dangerous  premises.  531 

Liability  for  riot.  "T^ 

Duty  as  to  electric  wires  in  streets.  ^U 

Liability  of,  for  negligence.  bi'? 


M0TES.    See  Neougehcb,  6. 

NAME.     See    Absionhbnt,   1;    Corpoba- 
TiONB,  4;  Goodwill,  2;  Injunctios,  1. 

NATURAL  GAS.    See  Mines. 


Negligencb—Parks. 
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NEGLIGENCE.  See  also  Aivimals,  5; 
Cabhiers,  1-3.  6;  Convicts,  1;  Damages, 
8;  Electrical  Usbb  and  Appliances; 
Estoppel.  2;  Evidence.  12,  14,  18;  Ex- 
HiBiTioNs,  2;  Fire;  Highways,  5;  Land- 
lord AND  Tenant:  Proximate  Cause; 
Railroads,  8.  0;  Trial,  3,  4,  6,  9,  10; 
Trusts,  7. 

1.  The  liability  of  a  city  to  the  owner  of 
premises  for  causine  the  overflow  of  water 
and  the  formation  of  a  pood  thereon  does  not 
make  the  city  liable  to  third  persons  for  the 
drowniojT  of  a  child  in  the  pond,  where  it 
was  not  in  dangerous  proximity  to  a  street,  and 
especially  when  the  child  did  not  go  to  the 
pond  from  a  street.     Omaha  v.  Bowman  (Neb.) 

581 

2.  Leaving  a  platform  car  with  no  ma- 
chinery about  It  or  any  brake  on  a  side  track 
of  a  street  railway  in  such  condition  that  it 
may  be  moved  by  the  united  strength  of  sev- 
eral children,  is  not  neglif^ence  which  will 
render  the  company  liable  for  an  injury  to  a 
child  playing  with  it.  Kaumeier  v.  City  Elec. 
R.  Co.  (Mich.)  385 

8.  A  shipper  of  lumber  is  not  liable  for 
injury  to  a  railroad  brakeman  while  coupling 
cars,  by  the  shunting  of  the  lumber,  because 
it  was  negligently  loaded,  where  the  accident 
happened  after  it  had  become  the  duty  of  the 
railroad  company  to  provide  for  inspection 
of  the  car.     Fowles  v.  Briggs  (Mich.)  528 

Contributory. 

4.  When  both  parties  are  negligent  the 
true  rule  is  that  the  one  who  last  had  a  clear 
opportunity  to  avoid  the  accident  notwith- 
standing the  negligence  of  the  other  is  solely 
responsible  for  it.  Thompson  v.  Salt  Lake 
Rapid  TranBit  Co.  (Utah)  172 

5.  Contributory  negligence  will  not  de- 
feat a  right  of  action  if  the  injury  was  proxi- 
mately caused  bv  the  omission  of  the  other 
party' to  use  ordinary  care  for  avoiding  the 
injury  after  becoming  aware  of  the  plainiff's 
danger.  Id, 

6.  A  deaf  and  dumb  boy  fourteen  years 
old,  with  average  intelligence  and  good  eye- 
sight, is  chargeable  with  contributory  negli- 
gence in  failing  to  look  for  an  electric  car 
when  crossing  lis  track.  Id. 

Notes  and  Briefs. 

Negligence;  intoxication  as  affecting:— (I.) 
Intoxication  no  excuse;  (II.)  when  it  amounts 
to  contributory  negligence;  {a)  generally;  {h) 
with  relation  to  trespassers;  (c)  with  relation 
to  persons  injured  at  crossings;  {d)  with  rela- 
tion to  passengers;  {e)  with  relation  to  persons 
injured  on  highways,  streets,  etc.;  (/)  with  re- 
lation to  miscellaneous  matters;  (III.)  effect 
when  there  is  negligence  on  both  sides;  (IV.) 
question  for  the  jury;  (V.)  presumption  and 
burden  of  proof;  (VI.)  intoxication  as  evi- 
dence of  negligence:  (a)  admissibility;  (b) 
weight  and  sufficiency;  (VII.)  employment 
of  persons  having  habits  of  intoxication.    181 

Of  deaf  and  dumb  person  or  infant.        174 

Leaving  street  car  where  children  may  be 
injured  by  it.  885 

Concurrent,  of  third  person.  804 

40  L.  R.  A. 


NEW  TRIAIj.    See  Ejectment,  8,  Notes 
AND  Briefs. 

NOTICE.    See  also  Master  and  Servant, 

A  notice  addressed  to  four  joint  owners 
of  a  grant  of  the  right  to  produce  oil  and  gas, 
to  the  effect  that  the  grant  has  expired  and 
they  must  keep  off  the  premises,  is  binding  on 
them  all  when  served  upon  one  of  them.  Bet- 
lor  V.  Holland  (Ohio)  266 

NUISANCES. ;  Bee  also  Awtsings,  1;  Hos- 
pitals, 2. 

1.  The  right  to  maintain  a  public  nuisance 
cannot  be  gained  by  prescription.  North 
Point  Consol.  Irrig.  Co.  v.  Otah  &  S,  L.  Canal 
Co.  (Utah)  851 

2.  A  prescriptive  right  to  maintain  a  pri- 
vate nuisance  must  be  adverse,  under  a  claim  of 
right,  uninterrupted,  and  continuous  for 
twenty  years,  with  the  knowledge  and  acquies- 
cence of  the  party  whose  right  is  invaded.    Id. 

8.  The  mixing  of  impure  water  with  water 
used  for  irrigation  and  domestic  purposes, 
rendering  it  unfit  for  such  use,  creates  a  nui- 
sance under  Utah  Comp.  Laws,  §  8468.      Id. 

4.  The  befouling  of  the  waters  of  a  canal 
from  which  a  number  of  persons  (more  than 
three)  obtain  water  for  irrigation,  culinary,  and 
other  domestic  purposes,  so  that  it  is  unfit  for 
use,  creates  a  public  nuisance  under  Utah 
Comp.  Laws  1888,  g  4566.  Id, 

5.  Persons  who  locate  near  a  pest  house 
which  was  not  a  nuisance  when  established  be- 
cause it  was  a  secluded  locality  are  not  deprived 
of  redress  if  tbey  are  injured  by  it,  merely  be- 
cause they  have  voluntarily  chosen  to  reside  in 
close  proximity  to  it,  unless  the  ri^ht  to  main- 
tain it  has  ripened  by  prescription  into  an  inde- 
feasible right.  Baltimore  v.  Fairfield  Improv. 
Co.  (Md.)  494 

6.  A  digester  in  a  pulp  mill,  which  is  not 
dangerous  unless  it  is  used,  does  not  constitute 
a  nuisance  which  will  render  the  owner  liable 
for  injuries  resulting  to  employees  of  a  lessee 
by  its  explosion.  Whitmore  v.  Orono  Pulp  <fe 
P.  Co.  (Me.)  877 

OCCUPATION  TAX.    See  License. 

OFFICERS.    See  Assumpsit;  Bonds,  8,  4; 
Reward. 

OIL.    See  Cloud  on  Title,  8-5;  Mines. 

OPTION.    See  Syndicate,  4. 

ORANGE  TREES.    See  Carriers,  12. 

ORDINANCE.    See  Municipal  Corpora- 
tions, 4, 6. 

PARENT  AND  CHILD.    See  Husband 

AND  Wife,  10-14. 

PARKS.    See  also  Injunction,  6. 

The  erection  of  a  schoolhouse  upon  a 
lot  dedicated  '*only  for  public  use  as  an  orna- 
mental park"  is  a  wrongful  use  of  the  property. 
Rowzee  v.  Pierce  (Miss.)  402 
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PARTIES.  See  Action  or  Suit,  5,  6;  Ap- 
peal AND  Error,  2. 

PARTNERSHIP.  Bee  also  Bills  and 
Notes,  8;  Carriers,  14;  Goodwill,  1; 
Syndicates,  2. 

1.  Partnership  property  may  be  conveyed 
to  pay  Dotes  signed  by  the  individual  partners, 
and  not  in  the  firm  name.  Vieiar  v.  Olover 
(Wash.)  297 

2.  Subsequent  creditors*  of  an  insolvent 
firm  cannot  complain  that  a  note  was  given 
by  the  continuing  partners  to  a  withdrawing 
member  for  his  alleged  share  in  the  assets  of 
the  firm.  Id. 

8.  The  only  ground  on  which  unpref erred 
creditors  of  a  partnership  can  complain  of  a 
deed  of  trust  made  by  it  for  benefit  of  creditors 
is  that  the  claims  of  preferred  creditors  are  not 
bona  fide  and  real.  Id. 

4.  A  syndicate  agreement  which  merely 
provides  for  raising  money  to  purchase  certain 
lands  at  a  given  price,  without  any  provisions 
for  selling  the  lands  and  dividing  the  profits, 
does  not  constitute  a  partnership  agreement. 
Fergvson  v.  Gooch  (Va.)  234 

Kotes  and  Briefs. 

See  also  Syndicates. 

Partnership;    transfer  of   property  to  pay 
debts;  relative  rights  of  creditors.  298 

PASSWORD.    See  Injunction,  2. 

PAYABLE.    See  Definitions. 

PAYMENT.  Medium  of,  see  Bills  and 
Notes,  6. 

Notes  and  Briefs. 

Payment;  option  as  to  medium  of;  in  some- 
thing other  than  money.  74 

PEDDLERS.    See  Innkeepers,  2. 

PEDIGREE.    See  Evidence,  87. 

PENALTIES.  See  Municipal  Corpora- 
tions, 5. 

PERPETUITIES.    See  Charities.  1. 

PEST  HOUSE.  See  Hospitals;  Injunc- 
tion, 11;  Nuisances,  6. 

PETROLEUM.    See  Mines. 

PHYSICAL  EXAMINATION.  See  Dis 

covert. 

PIERS.  See  Wharves,  Notes  and  Briefs. 

PLAT. 

The  indication  of  a  block  upon  a  plat 
between  a  highway  and  a  lake  must  give  way 
if,  when  the  highway  is  located,  no  land  is  left 
between  it  and  the  lake  shore.  Madison  v. 
Mayers  (Wis.)  685 

40  L.  R.  A. 


PLEADING.    See  also  Casks  CERTonED; 
Evidence,  48. 

1.  A  declaration  is  bad  for  doplidUwheB 
it  states  in  one  count  a  good  cause  of  action 
for  interference  with  real  property  and  one  for 
injury  to  reputation,  as  to  which  it  is  demar 
rable.     Oars  v.  Condon  (Md.)  9& 

2.  An  allegation  that  a  person  pays  daes 
to  a  lodge«  and  that  lodge  pays  to  a'  jrrand 
lodge,  and  that  both  bodies  are  chartered  b^ 
nevolent  societies,  does  not  sufficiently  aile^ 
that  they  have  any  rights  of  property  in  the 
grand  lodffe.  WsUenvoss  v.  Grand  Ijodge  K. 
of  P.  (Ky.)  4-^ 

8.  Future  pain  and  anguish  cannot  he  coa* 
sidered  in  assessing  damases  under  a  pleadiDg 
which  alleges  pain  and  injury  in  the  paatteD<« 
only.     ShuU9  v.  OHfflth  (Iowa)  IK 

4.  Other  allegations  in  a  petition  for  di- 
vorce may  be  treated  as  surplusage  and  the  ac- 
tion sustained  as  one  for  the  maintenance  of  i 
child,  when  the  parties  have  been  previouslj 
divorced.     Gibson  v.  Oibhon{Whsh,)         5H7 

5.  An  allegation  that  the  plaintiff  cocid 
have  made  arrangements  to  get  water  for  fcU 
cattle  if  a  telegram  bad  been  delivered  to  bin 
promptly,  without  alleging  where  and  io  wbit 
manner  he  could  have  done  so,  is  insufficiesi 
as  against  a  special  exception  in  an  action  Uv 
damages  because  of  failure  to  deliver  a  tek- 
gram.  Westerji,  U,  Teleg.  Co,  v.  Mitekeil  {Tt\j 

6.  A  complaint  alleging  an  implied  liabil- 
ity of  a  bishop  of  the  Roman  Caiholic  Church 
to  a  priest  under  the  rules  and  regulatioD^  o! 
the  church,  without  alleging  any  express  aeree- 
ment  to  that  effect,  or  anything  to  shoW  tbe 
nature  of  the  church  or  its  civil  rights,  power, 
or  capacity,  or  whether  it  is  a  corporation,  a 
voluntary  association,  or  a  mere  name  adopted 
by  the  pleader  for  some  purpose  undisdosdi. 
—does  not  state  a  cause  of  action.  BazUr  f. 
McDonnell  (N.  Y.)  67'} 
Demurrer. 

7.  A  demurrer  admits  issuable  facts  &] 
leged  in  the  complaint,  and  not  mere  conch- 
sions  of  law  from  such  facts.  Aroh  t 
Wausau  (Wis.)  7^ 

8.  A  demurrer  to  a  declaration  does  do: 
admit  impossible  or  improbable  allegations  of 
fact,  so  as  to  prevent  the  court  from  passine 
upon  the  allegations,  which  in  their  nature  are 
contrary  to  human  experience  and  commoo 
knowledge,  as  matter  of  law,  and  to  compel 
the  submission  thereof  to  a  jury.  Southern  R. 
Co.  V.  Covenia  (Ga.)  253 

9.  Allegations  that  a  child  one  year,  eigbt 
months,  and  ten  days  of  age  was  capable  of 
rendering  services,  and  did  render  certain  speci- 
fied services  of  the  value  of  $3  per  moDib. 
are  not  admitted  by  demurrer.  li 

10.  An  answer  is  not  demurrable  when  tbe 
complaint  is  defective.  Baxter  v.  MeDonntI 
(N.  Y.)  6:v 

11.  A  complaint  giving  the  whole  historr 
of  a  shipment  of  goods,  deviation  from  tbe 
proper  route,  and  the  damage  resulting  there- 
by, is  not  insufficient  to  state  a  cause  of  aciici 
as  against  a  general  demurrer,  even  if  iticifb: 
be  subject  to  a  demurrer  on  the  ground  of 
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ambiguity  or  uncertainty.    Pierce  v.  Southern 
P.  H,  Co.  (Cal.)  850 

Notes  and  Briefs. 

Pleading  of  negligence.  102 

Statement  of  facts  or  evidence  thereof.  209 

Complaint  in  action  for  death.  808 

POLICE*    See  Abrebt. 

PONDS.    See   Municipal  Cobfobations, 
9;  Negligence,  1. 

POSSE  COMITATUS.    See  also  Coun- 
ties. 

Notes  and  Briefs. 

Poise  coniitatus  ;  compensation  to.  406 

POWER  OP  ATTORNEY.    See  Pbin 
ciPAL  AND  Agent.  2,  8. 

PRESCRIPTION.    See  Nuisances,  1,  2. 

PRIESTS.    See  Rbijgious  Societies. 

PRINCIPAL  AND    AGENT.    See  also 
Bills  and  Notes,  7;  Syndicates,  8,  5. 

1.  A  principal  is  bound  by  and  responsi- 
ble for  the  representations  and  concealments 
made  by  an  agent  in  the  line  and  within  the 
scope  of  his  employment.  Baltimore  Trust  <fe 
a  Co.  V.  HamUeton  (Md.)  216 

2.  A  strict  construction  will  not  be  placed 
upon  a  power  of  attorney  to  convey  an  inter- 
est in  land  after  the  lapse  of  many  years,  the 
effect  of  which  would  be  to  oppose  the  clear 
intent  of  the  parties  and  devest  titles  acquired 
in.  good  faith  under  it.  Qratz  v.  Land  d  R. 
Improv.  Co,  (C.  C.  App.  7th  C.)  893 

8.  A  recorded  power  of  attorney  to  con- 
vey land  is  not  revoked  by  an  unrecorded 
conveyance  of  the  land  by  the  principal,  so  as 
(O  defeat  titles  subsequently  acquired  in  good 
faith  from  the  attorney.  Id. 

Notes  and  Bbiefs. 

Agent  acting  for  both  parties.  824 

PRINCIPAL  AND  SURETY. 

Extension  for  a  valuable  consideration, 
without  consent  of  the  sureties,  of  the  first  of 
two  promissory  notes^secured  by  deed  of  trust, 
will  not  release  the  liability  of  the  sureties 
upon  the  other  note,  which  is  not  then  due  by 
its  terms,  although  the  deed  of  trust  provided 
that  upon  default  in  payment  of  the  first  note 
at  maturity  the  other  should  immediately  be- 
come due  and  payable.  Owings  v.  MeKemie 
(Mo.)  154 

Notes  and  Bbiefs. 
Release  of  surety  by  extension  of  time.    154 

PRIVILEGE.    See  H  use  and  and  Wife,  7. 

PROHIBITION. 

Prohibition  may  be  issued  to  prevent 
aboard  of  school  directors  from  trying  charges 
against  a  school  superintendent,  when  one  of 
40  L.  R.  A. 


the  directors  is  disqualified  by  enmity  and 
prejudgment  of  the  case,  while  there  is  no  ap- 
peal from  the  decision  of  the  board.  State, 
Barnard,  y.  SeaiHe  Bd.  of  Edu.  (Wash.)   317 

PROMOTERS.     See   Cobpobations,   9, 
10:  Syndicates,  2. 

PROXIMATE  CAUSE. 

1.  Failure  to  keep  a  convict  properly 
confined  is  not  the  efficient  or  proximate  cause 
of  damages  caused  by  his  committing  the 
crime  of  rape,  unless  that  could  have  been 
reasonably  apprehended,  ffenderaon  v.  Dade 
Coal  Co.  (Ga.)  95 

2.  Negligence  in  using  an  electric  car 
with  defective  brakes  and  appliances  which 
prevented  stopping  it  in  time  to  avoid  the 
effect  of  the  contributory  negligence  of  a  per- 
son injured  is  the  proximate  cause  of  the  in- 
jury. Thompson  v.  Salt  Lake  Rapid  Transit 
Co.  (Utah)  172 

8.  The  duty  of  a  railroad  company  to 
provide  for  the  inspection  of  a  car  of  lumber 
negligently  loaded  constitutes  the  intervention 
of  an  independent  human  agency  between  the 
negligence  of  the  shipper  and  an  injury  to  a 
railroad  brakeman  caused  thereby.  Fowles 
V.  Briggs  (Mich.)  528 

4.  The  negligence  of  a  guardian  in  leaving 
certificates  of  stock  indorsed  with  her  signa- 
ture in  a  bank  for  safe  keeping  is  not  the 
proximate  cause  of  the  advance  of  money 
upon  them  to  a  cashier  of  the  bank  who  felo- 
niously takes  them,  since  this  criminal  conduct 
could  not  reasonably  be  anticipated .  (yHerron 
V.  &rrty(Mas8.)  498 

Notes  and  Bbiefs. 
Proximate  cause,  what  constitutes.  95 

As  to  damage  by  fire.  459 

PUBLICATION. 

1.  The  English  language  must  be  Used 
in  all  legal  and  official  notifications  or  pro- 
ceedings, in  the  absence  of  any  statute  au- 
thority'to  the  contrary.  State,  Ooebel,  Y.Cham' 
berlainiyfn.)  843 

2.  Publication  of  a  delinquent  tax  list  in 
the  English  language,  but  in  a  newspaper 
which  is  otherwise  printed  in  the  German 
language,  is  not  a  legal  publication,  when  no 
authority  therefor  has  been  given,  in  accord- 
ance wifh  Wis.  Hev.  Stat.  §  675,  by  the  county 
board.  Id. 


PUBLIC  CORPORATION. 

Institutions. 


See  State 


PUBLIC  MONEY.      See  also  Bonds.  8. 

1.  The  maintenance  of  a  state  university 
established  by  the  state  Constitution  is  a  pub- 
lic purpose.    State, Oarth,  v.   Sxoitzler  (Mo.) 

280 

2.  The  maintenance  of  free  scholarships  in 
a  state  university,  for  the  support  of  those 
students  who  are  dependent  upon  their  own 
exertions  for  their  education  and  financially 
unable  to  obtain  it  otherwise,  who  shall  pass 
the  most  meritorious  examinations,  is  the  use  of 
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funds  for  a  private  purpose,  and  a  statute  ap- 
propriating public  moneys  therefor  is  in  vio- 
lation  of  Mo.  Const,  art  4,  ^  46,  prohibiting 


grants  in  aid  of  any  individual. 


Id, 


PUBLIC  POLICY.  See  Attornbts' 
Fees;  Contracts,  5. 

PULP  MILL.    See  Nuisances,  6. 

PURPRESTURE.    See  Awnings,  1. 

QUARANTINE.    See  Hospitals,  2. 

RAILROAD  COMMISSIONERS.    See 

Carriers,  16;  Eyidencb,   17-10;  Rail- 

•     ROADS. 

RAILROADS.  See  also  Corporations, 
H;  Easements,  2;  Evidence,  14-18,  40; 
Master  and  Servant,  1,  2,  4;  Trial, 
9,  10. 

1.  Land  covered  by  a  highway  may  be 
occupied  by  the  railroad  commissioners  for 
the  construction  of  a  bridge  to  abolish  a  grade 
crossing,  if  necessary  to  abate  a  nuisance. 
Bristol  V.  New  England  R.  Co.  (Conn.)  479. 

2.  Directing  abutments  to  be  placed  on 
street  lines,  in  an  order  of  the  state  railroad 
commission  for  the  abolition  of  a  grade  cross- 
ing, does  not  preclude  the  placing  of  other 
abutments  in  the  street  by  reference  to  a  map 
showing  them  so  located.  Id. 

8.  An  order  by  the  state  railroad  commis- 
sion requiring  the  abolition  of  a  grade  cross- 
ing, which  refers  to  a  plan  of  the  work  show- 
ing abutments  in  the  highway,  is  a  defense  to 
a  suit  by  the  municipality  to  enjoin  the  rail- 
road company  from  placing  the  abutments  in 
the  highway.  ,  Id. 

4.  A  map  of  a  proposed  abutment  in  a 
highway  to  support  an  overhead  railroad  is 
sufficient  if  it  contains  such  reference  to  monu- 
ments in  the  vicinity  of  its  site  that  a  compe- 
tent surveyor  can  ascertain  the  points  at  which 
to  set  stakes.  Id. 

5.  An  order  of  the  railroad  commission 
directing  the  abolition  of  a  grade  crossing  suf- 
ficiently describes  the  abutments  to  be  erected 
in  the  highway,  if  it  refers  to  a  map  upon  which 
they  are  delineated.  Id. 

6.  A  sufficient  appropriation  of  a  portion 
of  a  highway  for  the  abutment  of  a  bridge  for 
the  abolition  of  a  grade  crossing  is  made  by  an 
order  of  the  railroad  commissioners  directing 
it  to  be  made  and  referring  to  a  map  showing 
the  abutment  in  the  highway,  without  formally 
condemning  or  discontinuing  the  portion  of 
the  highway  covered.  Id, 
Injury  by  trains* 

7.  Failure  to  fence  a  rail  road  does  not  ren- 
der the  railroad  company  liable  for  horses  killed 
by  a  train  just  after  a  fire  had  swept  every!  bing 
combustible  on  both  sides  of  the  railroad,  so 
that  the  fence,  if  built, would  have  been  burned, 
when  the  statute  makes  the  company  liable  for 
all  damage  to  animals  '^occasioned  in  any  man- 
ner, in  whole  or  in  part,  by  the  want  of  such 
fence."  Cook  v.  Minneapolis^  8t.  Paul  dt  8.  Ste, 
M.  R.  Co.  (Wis.)  457 
40  li.  a  A. 


8.  Sitting  or  lying  on  a  railroad  track 
when  struck  by  a  train  at  night  between  12 
o'clock  and  daylight  constitutes  contributory 
negligence,  as  matter  of  law.  Parish  v.  West- 
ern d  A.  R.  Co.  (Ga.)  384 

9.  Blowing  a  locomotive  whistle  loudly 
several  times  under  a  bridge  which  is  a  mucii 
traveled  public  thoroughfare,  over  which 
vehicles  of  all  kinds  are  constantly  passing,  is. 
in  the  absence  of  some  special  necessity  there- 
for, an  unnatural  and  reckless  act  creating  a 
liability  for  resulting  damages  MttckeU  v. 
Nashville,  C.  iSk  8t.  L.  R.  Co.  (Tenn.)  42« 

Notes  and  Briefs. 

Railroads;  negligence  of  person  on  track. 

3&4 
Duty  as  to  trespasser  on  track.  860 

Negligence  of  person  struck  by  train.       747 

RAPE.  See  Convicts;  Proximate  CArsK,l . 

REAL     ACTIONS.      See     Ejectmest. 

Notes  and  Briefs. 

REAL      PROPERTY.      See      Ajlieks; 
Principal  and  Agent,  8;  Watkrs,  1. 

RECEIVERS.    See  Action  or  Suit,  4. 
RECORDS.    See  Evidence,  28. 

REFORMATORY.    See  Conbtitutiokax 
Law,  3. 

RELEASE.    See  Master  and  Servant,  3. 

RELIGIOUS     SOCIETIES.      See    also 

Evidence,  2;  Pleading,  6;  Thcsts,  5,  6. 

1.  The  decision  of  an  ecclesiaatical  tribu- 
nal concerning  the  rights,  duties,  and  obliga- 
tions of  a  priest  or  minister  of  the  church  who 
has  submitted  the  controversy  to  it  for  deciaioo. 
is  a  bar  to  a  subsequent  action  by  him  in  a 
civil  court.     Battery.  McDonnell  (S.  T.)   670 

2.  A  bishop  is  not  the  employer  of  a  priest 
of  the  Roman  Catholic  Church,  althoush  he 
has  power  to  assign  priests  to  duty,  and  is  not 
personally  liable  under  the  laws  of  the  church, 
in  the  absence  of  any  express  promise,  to  pay 
the  priest  for  his  services  to  the  church.       Id. 

8.  A  bishop  of  the  Roman  Catholic  Church 
cannot  be  held  liable  on  the  contracts  of  bis 
predecessor,  in  the  absence  of  an  express  agree- 
ment. Id. 

Notes  and  Brief& 

Religious  societies;  conclusiveness  of  deci- 
sions of  tribunals  of.  -^TO 

REPLEVIN. 

Notes  and  Briefs. 
For  dogs.  607 

REPUTATION.    See  Case,  8. 

RESOLUTION.  See  Municipal  Corpoaa- 

TIONS,  4. 
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RESUME. 

For  Reiume  of  Contents  of  Bock  see       865 

REWAltD.    See  also  Abrest. 

1.  It  is  against  sound  public  policy  to  al- 
low an  oflBcer  to  receive  a  reward  for  the  per- 
fonnance  of  bis  duty.    Lees  v.  Colgan  (Cal.) 

855 

2.  Tbe  offer  of  a  reward  for  tbe  arrest  of 
a  murderer,  by  Cal.  Pen.  Code,  §  1547,  does 
not  extend  to  an  arrest  by  an  officer  whose  duty 
it  is  to  make  it.  Id. 

RIOT.    See  Municipal   Cobporations,  8. 

RIPARIAN    RIGHTS.     See    Waters, 
]SoTEs  AMD  Briefs. 

SALE. 

1.  The  delivery  of  property  by  a  vendor, 
under  a  contract  which  is  silent  as  to  the  place 
of  delivery,  to  a  carrier  for  transportation,  con- 
signed to  the  vendee,  devests  the  vendor's  title, 
and  the  title  of  the  purchaser  attaches  from 
the  moment  of  such  delivery,  the  carrier  being 
in  contemplation  of  law  the  bailee  of  the  con- 
signee. A,  t/.  Neimeyer  Lumber  Co,  v.  Bur- 
lington &  M.  R,  Co,  (Neb.)  534 

2.  The  vendor's  title  to  property  under  a 
contract  expressly  providing  that  delivery  shall 
be  made  at  a  certain  place  is  not  devested  until 
delivery  is  so  made.  Id. 

Notes  aio)  Briefs. 

Sale;  transfer  of  title  by  delivery  to  carrier. 

535 

SCHOLARSHIP.    See  Public  Monet,  2; 
Statutes,  8. 

SCHOOLS.    See  also  Parks;  Prohibition; 
Taxes,  8,  4. 

A  school  director  is  disqualified  to  sit 
as  a  member  of  the  board  to  try  charges  of 
misconduct  of  a  school  superintendent,  when 
he  has  a  f>ersonal  enmity  toward  him,  and  has 
been  a  prime  mover  in  the  prosecution  of  the 
charges,  and  has  declared  that  be  should  vote 
for  his  conviction,  while  there  is  no  appeal 
from  the  decision  of  the  board.  State,  Bar- 
nard, V.  Seattle  Bd.  ofEdu.  (Wash.)  317 

SCIENTIFIC     BOOKS. 

Notes  and  Briefs. 
As  evidence.  553 

SERVICE.    See  Notice. 

SET-OFF. 

1.  Only  one  of  mutual  debts  or  claims 
need  be  due  at  the  time  of  an  assignment  for 
creditors  by  one  of  the  parties,  in  order  to  give 
the  right  of  sc^off  in  equity.    Re  Hatch  (N.  Y.) 

664 

2.  A  claim  which  was  due  when  the 
debtor  made  an  assignment  for  creditors  can 
be  set  off  against  a  claim  in  favor  of  the  as- 
signee against  the  creditor  for  a  share  of  the 
40  L.  R.  A. 


proceeds  of  collections  made  after  the  assign- 
ment on  judgments  which  the  assignor,  before 
tbe  assignment,  had  transferred  to  the  creditor 
under  a  contract  for  a  division  of  the  proceeds. 

Id 
Notes  and  Briefs. 

Set-oft;  of  claim  by  or  against  insolvent.    664 

SHERIFF.    See  also^BoNDS.  4. 

1.  The  negligent  failure  of  a  sheriff  to 
protect  a  prisoner  from  a  mob  will  not  make 
him  liable  to  a  civil  action  on  account  of  the 
injuries  done  to  the  prisoner  by  the  mob. 
State,  Cocking,  v.  Wade  (Md.)  628 

2.  The  failure  of  a  sheriff  to  resist  a  mob 
that  takes  a  prisoner  from  a  jail,  if  caused 
bona  fide  by  the  fact  that  he  was  physically 
unable  to  cope  with  the  force  confronting  hiro^, 
does  not  make  him  liable  for  the  consequences, 
in  a  civil  action.  Id. 

SHERIFF'S  POSSE.    See  Counties. 
SHOWS.    See  Exhibitions. 

SPECIFIC  PERFORMANCE. 

1.  A  contract  will  not  be  specifically  en- 
forced unless  it  has  such  mutuality  that  it  may 
be  enforced  by  either  party.  Welty  v.  Jae(^s 
(111.)  98 

2.  Particular  stipulations  of  a  contract 
will  not  be  specifically  enforced  apart  from  the 
rest  of  the  contract,  where  they  do  not  clearly 
stand  by  themselves,  unaffected  by  other  pro- 
visions. Id. 

3.  Specific  performance  will  not  be 
granted  in  favor  of  a  person  who  knew  when 
the  contract  was  made  that  the  other  party  had 
no  authority  to  dispose  of  the  property  which 
it  assumed  to  dispose  of.    Sellers  v.  Qreer  (III.) 

589 

Notes  and  Briefs. 

Specific  performance;  of  contract  known  to 
be  unauthorized.  589 

STATE.    See  Action  ok  Suit,  5;  Estop- 
pel, 4. 

STATE  INSTITUTIONS. 

An  agricultural  and  mechanical  college, 
which  is  strictly  a  public  or  quasi  corporation, 
created  and  existing  under  and  by  virtue  of  a 
statute,  cannot  be  sued  in  the  absence  of  ex- 
press statutory  authority  therefor.  Oklalioma 
Agricultural  d  M.  College  v.  Willis  (Okla.)  677 

STATE    UNIVERSITY.     See    Public 
Money;  Statutes,  8. 

STATUTE  OF  LIMITATION.   See  Lim- 
itation of  Actions,  1. 

STATUTES.     See  also   Courts,  2;   Evi- 
DENCB,  23,  25;  Food. 

1.  The  invalidity  of  one  section  of  a  stat- 
ute which  is  in  material  relation  to  other  por- 
tions of  the  act  so  as  to  modify,  restrict,  or  ex- 
tend its  application,  will  cause  the  failure  of 
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the  other  portioDS  also.    Siaie,  Cheyenne,  v. 
8wan  (Wyo.)  195 

2.  If  the  amend  meats  proposed  by  the 
confereDce  committee  and  adopted  by  both 
houses  of  a  legislature  were  copied  in  full  upon 
the  journals,  an  enrolled  bill  which  does  not 
contain  them  cannot  be  presumed  to  have  been 
the  one  actually  passed,  although  the  amend- 
ments were  not  required  by  law  to  be  spread  at 
length  upon  the  journal.  Id, 

3.  Provisions  for  the  creation  of  a  "free 
scholarship  fund/'  in  a  statute  which  provides 
for  using  three  fourths  of  the  annual  income 
for  the  support  of  students  who  get  the  schol- 
arships, cannot  be  sustained  when  the  provi- 
sion for  such  use  of  the  Income  is  unconstitu- 
tional.    State,  Garth,  v.  iywitzler  (Mo.)        280 

Notes  and  Briefs. 
Statutes;  strict  construction.  611 

Impeaching  by  legislative  journals.  195 

STENOGRAPHER.  See  Appeal  and 
Ebuob,  9.  10. 

STREET  RAHiWAYS.  See  also  Ani- 
mals. 2;  Exhibitions;  Master  and  Ser- 
vant. 9;  Negligence,  2,  6;  Proximate 
Cause,  2;  Trial,  5. 

1.  The  use  of  an  electric  car  with  brakes 
so  defective  that  they  do  not  work  well,  and 
with  a  motor  so  defective  that  the  motorman 
receives  a  shock  which  delays  him  while  try- 
ing to  stop  the  car  to  avoid  an  accident,  con- 
stitutes negligence.  Tfiompwn  v.  Halt  Lake 
Rapid  TransU  Co.  (Utah)  172 

2.  The  degree  of  care  to  be  used  in  operat- 
ing an  electric  car  in  a  public  street  is  pro- 
portionate to  the  increased  danger  arising  from 
the  use  of  electricity.  Id. 

8.  A  dngis  not  a  trespasser  on  a  street  car 
track  which  is  laid  in  the  highway  on  the  same 
level  with  it.  Citizens*  Rapid  Transit  Co,  v. 
Dew  (Tenn.)  518 

4.  A  motorman  cannot  rely  upon  the 
quickness  and  celerity  of  a  dog  to  absolve  him- 
self from  all  duty  ana  care  to  prevent  running 
over  him  with  an  electric  car.  Id. 

Notes  and  Briefs. 
Negligence  of  person  killed  by  street  car; 
of  infant.  174 

SUCCESSION  TAX.  See  Constitu- 
tional Law,  4;  Taxes,  5-7. 

SUPERSEDEAS.  See  Appeal  and  Er- 
ror, 4. 

SWITCH.  See  Carriers,  15-17;  Corpo- 
rations, 3. 

SYNDICATES.  See  also  Custom,  2;  Part- 
nership, 4. 

1.  A  syndicate  is  an  association  of  indi- 
viduals formed  for  the  purpose  of  conducting 
and  carrying  out  some  particular  business 
transaction,  ordinarily  of  a  financial  character, 
in  which  the  members  are  mutuallv  interested, 
Baltimore  Trust  db  0.  Co.  v.  Hambleton  (Md.) 

216 
40  L.  R.  A. 


^,  It  is  the  plain  and  imperative  duty  of 
promoters  of  a  syndicate  towards  persons  who 
are  invited  to  co  operate  in  the  enterprise,  not 
only  to  abstain  from  stating  as  a  fact  that 
which  is  not  a  fact,  but  not  to  omit  to  state 
any  circumstances  within  their  knowledge  the 
existence  of  which  might  in  any  way  ^affect 
the  extent  oi*  quality  of  the  advantages  held 
out  as  inducements  to  the  others.  14. 

8.  One  who  pays  commissions  to  a  meto- 
ber  of  a  syndicate  who  acted  as  his  agent  id 
forming  it,  under  a  secret  agreement  givine 
him  an  advantage  over  the  other  members,  i» 
liable  to  the  syndicate  as  for  misapplication  of 
its  funds,  especially  when  it  was  part  of  a  fund 
held  in  trust  for  syndicate  expenses,  in  which 
such  member  declared  to  his  associates  that  be 
had  no  interest.  Id. 

4.  An  additional  subscription  for  a  block 
of  bonds  by  a  second  syndicate  composed  in 
part  of  members  of  the  first  syndicate,  which 
bought  bonds  with  an  option  for  an  addltioDa) 
purchase  with  "the  same  rights  and  privileges'' 
provided  with  reference  to  the  former,  is  sub- 
ject to  the  same  provision  as  to  a  oommissioa 
provided  for  in  the  original  agreement.        Id. 

5.  A  purchase  of  lands  by  real-estate 
agents  on  behalf  of  a  syndicate  of  which  they 
are  members,  when  the  agents  are  also  secretly 
acting  as  agents  of  the  vendor,  cannot  be  en 
forcea  against  the  other  members  of  the  syndi- 
cate.    Ferguson  v.  Gooeh  (Va.)  '  884 

6.  A  selection  of  a  trustee  to  take  title  to 
property  purchased  for  a  syndicate  and  to  give 
a  deed  of  trust  thereon  for  a  part  of  the  pur- 
chase price  is  not  within  the  implied  authority 
of  real-estate  agents  who  are  members  of  and 
who  formed  the  syndicate.  Id. 

Notes  asv  Brisfs. 

Syndicates:  relations  and  rights  of  syndicate 
members:— (I.)  Scope  and  nature  of  the  5ul»- 
ject:  (II.)  rights  and  powers  of  memt^rs; 
(III.)  rights,  duties,  and  liabilities  in  transac- 
tions between  themselves:  {a)  general  rule  as 
to  good  faith  required:  {b)  sales  by  member  to 
association;  {c)  purchases  with  secret  advan- 
tages; id)  dealings  between  associations  having 
common  members;  (e)  contribution  to  cspiral: 
expenses,  and  losses;  (/)  interest  in  property 
of  association:  (g)  compensation  for  services: 
(IV.)  remedies.  216 

TAXES.    See  also  Constitutiokal  Law, 
4;  Publication,  2. 

1.  The  requirement  of  uniformity  in  re- 
spect to  both  persons  and  property*  in  IIL 
Const.  1870,  art.  9,  §  9,  applies  only  to  taxes 
collected  by  assessments  upon  assessable  prop- 
erly.    Banta  v.  Chicago  (111.)  611 

2.  Taxes  for  the  benefit  of  private  indi- 
viduals are  within  the  direct  prohibition  of 
Mo.  Const,  art.  10,  §  8.  JState,  Garth,  ▼. 
Switzler  (Mo.)  ig;*) 

Exemptions* 

8.  An  exemption  of  an  educational  Insri. 
tution  from  taxation  will  include  property  heM 
by  it  for  rent,  the  income  of  which  is  used  for 
the  work  of  the  institution,  unless  there  ai« 
qualifying  words  which  show  or  tend  to  show 
that  only  property  used  by  the  institution  cr 
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coDDected  with  it  is  to  be  exempted .    Ken  tucky 
FemaU  Orphan  School  v.  LoauviUe  (Ky.)    110 

4.  A  school  for  the  free  education  of  fe- 
male orphan  children  is  a  charitable  institution 
and  an  educational  institution  not  used  or  em- 
ployed for  gain,  within  the  meaning  of  a  con- 
stitutional provision  exempting  such  institu- 
tions from  taxation,  although  it  is  under  the 
control  of  a  particular  religious  denomination 
and  receives  day  pupils  who  are  required  to 
pay  for  their  tuition  if  able  to  do  so,  the  money 
received  being  used  in  carrying  on  the  work  of 
the  institution.  Id. 
On  inheritances. 

5.  A  succession  tax  is  an  excise  or  duty 
upon  the  right  of  a  person  or  corporation  to 
receive  property  by  devise  or  inheritance  from 
another  under  the  regulation  of  the  state. 
State,  Gaith,  v.  Swiizier  (Mo.)  280 

6.  A  succession  tax  which  is  levied  at  dif- 
ferent rates  on  legacies  of  different  amounts, 
although  made  to  persons  of  the  same  class,  is 
in  violation  of  the  rule  of  uniformity  pre- 
scribed by  Mo.  Const,  art.  10,  §  8.  Id. 

7.  The  tax  to  be  levied  upon  the  appraised 
value  of  the  whole  estate  left  by  a  deceased 
person,  except  such  part  as  is  exempt  under 
the  Missouri  act  of  1897,  amending  the  act  of 
1895,  by  adding  §  "la,"  is  a  tax  upon  the  prop- 
ertv  of  the  deceased,  and  not  upon  the  devisees 
and  legatees,  and  is  therefore  unconstitutional 
because  it  is  not  levied  in  proportion  to  the 
value  of  the  property,  as  required  by  Mo. 
Const,  art.  10,  §  4.  Id. 

NoTEB  XKD  Briefs. 

Taxes;  exemption   of   educational    institu- 
tions. 119 
On  successions;  constitutionality  of.        280 

TELEGRAPHS.,     See    also    Libel   and 
Slakder,  2;  Pleading,  5;  Trial,  6. 

The  delivery  of  a  telegram  to  the  wife 
of  the  addressee,  when  he  is  absent  from  the 
town,  is  not,  as  matter  of  law,  necessary  or 
sufficient  to  satisfy  the  obligation  of  the  tele- 
graph company,  but  its  duty  in  this  respect  is 
a  question  of.  fact  under  the  circumstances  of 
the  case.  Western  U.  TeUg,  Co,  v.  Mitchell 
(Tex.)  209 

TELEPHONES.    See  also   Eminent  Do- 
main, 1;  Trial,  4. 

A  telephone  system  may  be  owned  and 
conducted  by  an*  individual  without  legislative 
assent,  unless  there  have  been  some  legislative 
restrictions  upon  such  right.  Magee  v.  Oter- 
shiner  (Ind.)  "  370 

TENANTS  IN  COMMON.    See  Coten- 
ancy. 

THEATRE.    See  Injunction,  7. 

TITHES. 

Notes  and  Briefs. 
Of  bees.  689 

TOLLS.    See  Municipal  Corporations,  1. 
40  L.  R.  A. 


TORT.    See  Convicts,  1.       « 
TOWN.    See  Injunction,  5. 

TRADE  NAME. 

Notes  and  Briefb. 
Transfer  of  right  to;  protection  of.  032 

TREASURER.    See  Bonds,  ^. 

TREES.    See  Carriers,  12. 

TRESPASS.    See  also  Animals,  6. 
Notes  and  Briefs. 
Trespass;  for  injury  to  dogs.  507 

For  taking  bees.  688 

TRIAL.     See    also     Criminal    Law,    8; 
Elisor. 

1.  Separation  of  the  jurors  during  the 
trial  of  a  murder  case  may  be  permitted  by  the 
trial  court  in  its  discretion.  People  v.  Ehanks 
(Cal.)  269 

2.  A  member  of  a  grand  jury  impaneled 
before  the  trial  of  a  murder  case,  but  which 
had  adjourned  to  meet  in  the  future,  is  not  in- 
competent to  act  as  a  juror  in  the  trial,  which 
is  upon  an  information  and  has  never  been 
brought  to  the  attention  of  the  grand  jury.  Id. 
Questions  for  jury. 

8.  The  exercise  of  due  care  and  prudence 
to  prevent  injury  by  dangerous  electric  wires 
is  a  question  for  the  jury.  Ferham  v.  Fort- 
land  General  E'ec.  Co.  (Or.)  799 

4.  Negligence  of  a  city,  causing  the  death 
of  a  person  bv  contact  with  an  abandoned  tele- 
phone wire,  {s  a  question  for  the  jury,  where 
the  wire  had  been  unused  for  several  months, 
crossing  a  charged  electric  light  wire  in  close 
proximity  thereto,  and,  after  sagging  so  as  to 
mterfere  with  public  travel,  was  cut  by  a 
member  of  the  borough  council,  and  wrapped 
around  a  post  within  easy  distance  of  pedes- 
trians, and  with  one  end  resting  on  the  ground 
or  in  the  water.     Mooney  v.  Lttzerne  (Pa.)  811 

5.  Negligence  of  a  street-rail  way  company 
in  operating  an  electric  car  with  only  one  em- 
ployee who  does  dut)r  both  as  motorman  and 
conductor  on  a  line  laid  on  a  turnpike  at  grade 
where  persons,  horses,  and  vehicles  are  con- 
stantly passing,  is  a  question  for  the  jury. 
Citizens*  Rapid  Transit  Co.  v.  Dew  (Tenn.)  518 

6.  Whether  a  telegraph  messenger  who 
fails  to  deliver  the  message  at  the  residence  or 
place  of  business  of  the  addressee  has  used  or- 
dinary diligence  such  as  the  law  requires  is  a 
question  of  fact  for  the  jury.  Western  0. 
Teleg.  Co.  v.  Mitchell  (Tex.)  209 
Instructions. 

7.  Requested  instructions  which  have  been 
fully  covered  by  the  general  charge  need  not 
be  jriven.  Western  A»sur.  Co.  v.  J.  H.  Mohl- 
man  Co.  (C.  C.  App.  2d  C.)  581 

8.  An  instruction  against  allowing  exem- 
plarv  damages,  or  damages  as  a  solatium,  for 
griei  or  anguish,  need  not  be  given,  wha'e 
the  complaint  and  the  proof  are  conftned  to 
the  earning   capacity,   habits,  and   probable 
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length  of  life  of  a_per8on  killed.    Perham  v. 
Finland  General  Elen,  Co,  (Or.)  799 

9.  It  is  erroDeous  to  give  a  charge  in  an 
action  for  personal  injuries  to  one  struck  by  a 
train  while  attempting  to  board  another  train, 
assuming  that  the  train  was  running  at  8  or  10 
miles  an  hour,  and  suggesting  that  it  usually 
ran  into  the  station  among  the  passengers  at 
that  rate  of  speed.  Southern  R,-Co.  t.  Smith 
(C.  C.  App.  5th  .C.)  746 

10.  A  charge  that  the  duty  of  a  railroad 
company  is  greater  to  a  minor  than  to  an  adult 
when  on  the  track  is  not  erroneous  as  a  state- 
ment that  mere  minority  exempts  from  the 
obligation  to  look  and  listen  for  a  train.  J^ack 
V.  South  Bound  R,  Co,  (S.  C.)  679 

11.  An  instruction  as  to  the  illegality  of 
keeping  liquors  for  sale  in  the  state  is  not  inade 
erroneous  as  touching  a  matter  not  in  issue,  by 
adding  that  keeping  them  with  intent  to  sell 
them  out  of  the  state  would  not  be  unlawful, 
although  there  may  be  no  evidence  of  an  in- 
tent to  sell  out  of  the  state.  Erb  v.  German- 
American  Ins.  Co.  (Iowa)  845 

12.  A  request  to  charge  that  the  production 
by  the  defendant  of  its  employee  in  court 
to  be  examined  as  a  witness  by  plaintiff,  if  be 
desired,  is  sufficient  to  overcome  any  presump- 
tion or  inference  against  the  defendant  for 
failure  to  introduce  him,  is  properly  refused, 
althonch  such  presumption  or  inference  was 
urged  by  the  plaintiff.  Western  dt  A.  R.  Co. 
V.  Morrison  (Qa.)  84 

18.  The  failure  of  a  defendant  to  introduce 
as  a  witness  its  own  employee,  who  was  pres- 
ent in  court  and  who  had  excellent  opportuni- 
ties for  knowing  the  truth  of  the  matter  as  to 
which  the  evidence  was  conflicting,  may  be 
properly  commented  on  by  plaintiff's  counsel 
as  a  circumstance  from  which  an  inference 
can  be  drawn  that,  if  such  employee  had  been 
examined,  be  would  have  testified  to  facts 
prejudicial  to  the  defendant.  Id. 

Verdict. 

14.  A  general  verdict  of  invalidity  of  a  will 
is  not  inconsistent  with  a  special  verdict  find 
ing  capacity  to  transact  general  business,  and 
to  understand  the  business  in  which  testatrix 
was  engaged  when  making  the  will,  but  also 
findin&r  undue  influence  over  her  at  the  time. 
Orchardson  v.  CofielddM)  256 

15.  A  verdict  should  be  directed  in  an  ac- 
tion Against  a  railroad  company  for  personal 
injuries  to  one  struck  by  a  train,  where  the 
accident  occurred  in  the  daytime,  and  the  in- 
lured  person  was  in  possession  of  sight  and 
heatiog,  and  the  undisputed  testimony  is  that 
the  train  could  have  been  seen  from  20  yards 
to  i  of  a  mile  before  it  reached  the  place  of 
the  accident,  notwithstanding  his  testimony 
that  he  looked  for  the  train  and  did  not  see  it. 
Southern  R.  Co.  v.  Smith  (C.  C.  A.  5th  C.)  746 

Notes  and  Briefs. 
Trial;  question  for  jury  as  to  negligence.  96 

TROVER.    See  also  Akimals,  1. 
KoTBs  AND  Briefs. 
Trover;  for  dogs.  507 

For  taking  bees.  688 
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TRUSTS.    See  also  Banks.  2;  Charitibi. 
1;  Masssb;  Syndicates,  6;  Wells,  8. 

1.  A  deed  of  trust  which  was  never  deliv 
ered  does  not  amount  to  a  declaration  of  trust 
merely  because  it  was  recorded  by  the  grantor, 
when  there  is  nothing  to  show  that  he  intended 
to  create  any  trust,  except  as  the  deed  provided 
Loring  v.  liildreth  (Mass.)  127 

2  A  trust  will  result  to  the  donor,  his 
heirs  or  legal  representatives,  in  case  of  a  eift 
upon  trusts  that  are  void  in  whole  or  in  pan 
for  illegality,  if  (he  property  is  oot  otherwise 
disposed  of.     McHugh  v.  McCole  (Wis.)      7iK 

8.  A  mortgage  for  one  half  the  trust  cetste, 
obtained  for  himself  alone  by  one  of  the  ct^t^ii 
que  trust  from  the  trustee  in  a  joint  trust  to 
pay  one  half  of  the  income  to  such  cfstui  qni 
trust  and  the  other  half  to  his  sister  will  inure 
to  tbe  benefit  of  his  sister  as  well  as  himself, 
where  he  obtained  the  mortgage  by  pressure 
when  the  trustee  was  financially  embarrassed, 
but  concealed  these  facts  from  bis  sister,  al- 
though it  is  not  shown  that  any  of  the  tn]»: 
funds  went  into  the  mortgaged  property.  R> 
Du  Plaints  Estate  (Pa.)  m 

4.  A  receipt  of  trust  property  as  trosta 
constitutes  no  consideraiion  for  an  individc&l 
promise  to  pay  an  obligation  of  a  predecessor 
as  trustee.     Baxter  v,  McDonnell  (S.Y.)    6T0 

6.  A  receipt  of  trust  property  by  a  bishop 
of  the  Roman  Catholic  Church  as  trustee  dc«s 
not  make  him  liable  on  the  contracts  of  h:« 
predecessor.  Id. 

6.  The  same  evidence  is  required  to  coo* 
stitute  a  "church  trust"  and  to  bind  a  bishop 
as  trustee  thereof  as  would  be  required  in  (be 
case  of  a  layman  alleged  to  be  a  trustee  under 
like  circumstances.  B. 

7.  A  trustee's  depositing  money  in  a  pri- 
vate bank  is  not  negligence  as  matter  of  law. 
State  V.  Gramm  (Wyo.)  es».f 

8.  A  trustee  or  trustees  will  be  appoiotai 
by  the  court  to  take  gifts  and  apply  them  :o 
the  purposes  of  the  trust,  when  necessary  to 
prevent  the  failure  thereof.    Boeffer  t.  Clocik 

(111.)  ;3*j 

Notes  and  Briefs. 
Trust;  declaration  of.  1?^ 

UNBORN   CHILD.    See  also  CovsTnr- 
TioNAL  Law,  6;  Judicial  Saxb.  S. 

Notes  and  Briefs. 

Unborn  children;  effect  of  .judicial  sale  upoc 
rights  of.  T7T 

UPLAND.      See    Waters,     Notes   a5P 
Briefs. 

VENDOR  AND   PURCHASER.     St« 

also  Mortgage,  8,  4. 

The  place  where  property  sold  is  to  l< 
delivered  is  to  be  determined  by  the  contnct 
between  the  vendor  and  vendee.  A.  J.  3> 
meyer  Lumber  Co,  v.  Burlington  d:  M.  R  (■* 
(Neb.)  5S4 

VERDICT.    See  Coroner;  Trial.  14, 15. 
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VOTERS  AND  ELECTIONS. 

1 .  The  light  to  vote  in  the  district  f  n  which 
a  steamer  is  tied  up  while  at  her  hom^  port  is 
DOt  acquired  by  the  purser,  who  livep  on  the 
steamer  but  who  had  previously  acquired  a 
voting  residence  in  another  district  of  the  city 
Jo?ie8V.  Skinner (ild.)  752 

2.  A  voting  residence  at  the  home  port  of 
a  steamer  is  not  acquired  by  acierk.whb  sleeps 
in  a   room  on  the  boat  and  who  has  no  other 
room  or  place  to  live  in  and  is  unmarried 
Howard  v.  Skin  ner  (Md. )  758 

8.  The  fact  that  a  person  is  improperly 
and  illegally  permitted  to  vote  at  aootber  place 
will  not  alone  disqualify  him  from  continuing 
to  vote  at  his  actual  residence.  Jones  v.  Skin- 
ner Olid.)  752 

4.  Pasting  or  sticking  another  ticket  on  an 
ofScial  ballot  is  not  a  lawful  mode  of  voting, 
under  111.  act  of  1891,  requiring  the  names  of 
all  candidates  to  be  printed  on  one  ballot,  ex- 
cept names  written  thereon  by  the  voter,  and 
requiring  the  voter  to  prepare  his  ballot  by 
marking  a  cross  opposite  the  name  of  each  can- 
didate voted  for.  FUtcherY.  Wall{l\\.)  617 
Notes  and  Briefs. 
Use  of  paster  or  sticker  on  ballot.  618 

SuflJcIency  of  residence  of  voter.  752 

WAGES.    See  Assignment,  2:  Bet;  Con- 
tracts, 4. 

WATERS.    See  also  Deeds,  2;  Harbors; 
Nuisances,  8.  4. 

1.  Ditches  and  water  rights  are  real  estate 
under  Id.  Rev.  Stat.  §  2825.  Ada  County 
R  Irrig,  Co.  v.  Farmers'  Canal  Co,  (Id.)     485 

2.  Mere  nonuser  does  not  forfeit  a  ditch 
on  public  lands  of  the  United  States.  Id. 

8.  A  ditch  may  be  conveyed  reserving  the 
water  ri^ht,  or  the  water  right  may  be  conveyed 
reserving  the  ditch.  Id. 

4.  Possessory  rights  and  rights  of  way  for 
irrigating  ditches  and  the  right  to  the  use  of 
water  may  each  have  an  existence  independent 
of  the  other.  Id. 

5.  A  canal  constructed  by  a  corporation 
for  the  purpose  of  drainage  and  also  of  irriga- 
tion cannot  be  used  for  the  drainage  of  waters 
that  are  unfit  for  irrigation  because  they  are  so 
strongly  mineralized  as  to  be  destructive  to 
vegetable  growth.  North  Point  Consol,  Irrig, 
Co.  V.  Utah  dt  S.  L,  Canal  Co.  (Utah)         861 

6.  The  period  of  prescription  for  the  use 
of  a  canal  to  carry  ofif  water  unfit  for  irrigation 
or  domestic  purposes,  although  the  canal  was 
intended  for  drainage  purposes  also,  begins  to 
run  when  the  drainage  is  such  as  to  render  the 
water  unfit  for  irrigation  or  domestic  use.    Id, 

7.  The  fact  that  a  lake,  the  water  of  which 
was  mineralized  and  saline  so  as  to  be  unfit  for 
irrigation  or  culinary  use.  might  overflow  dur- 
ing freshets  and  a  portion  of  the  water  find  its 
way  into  a  canal  from  which  water  was  taken 
for'irrigation,  does  not  give  any  right  to  cut  a 
drain  through  the  rim  of  the  lake  so  as  to  con- 
duct more  of  its  waters  into  such  canal.  Id. 
Surface  water  and  seepag^e. 

8.  A  city  which  in  accordance  with  Iowa 
'acts  19th  Gen.  Assem.  chap.  89,  g  8,  and  Iowa 


Code,  1878,  §  527,  has  made  substantial  and  ex- 
pensive improvements  of  a  permanent  charac- 
ter to  keep  open  the  natural  outlet  for  surface 
water  flowing  through  a  watercourse,  may 
maintain  an  action  to  enjoin  the  obstruction  of 
such  watercourse  by  the  owners  of  the  land 
through  which  it  runs,  although  it  is  dry  at  all 
times  except  in  case  of  melting  snow  or  unusu- 
ally heavy  rain  fall,  at  which  times  water  flows 
into  it  only  a  few  days  at  a  time.  Waverly 
V.  Pa^tf(Iowa)  465 

9.  Seepage  and  surplus  water  from  lands 
irrigated  must  be  controlled  by  those  who  irri- 
gate their  lands,  so  as  not  injuriously  to  affect 
the  rights  of  others.  North  Point  Consol, 
Irrig,  Co,  v.  Utah  dk  S,  L.  Canal  Co,  851 

10.  The  natural  flow  of  seepage  waters  from 
irrigated  land  to  the  land  of  lower  proprietors 
is  not  a  privilege  of  the  owners  of  the  higher 
land,  who  bring  the  water  for  irrigation  by 
artificial  means.  Id. 

It.  Water  cannot  be  lawfully  gathered  in 
artificial  drains  and  discharged  onto  the  lands 
of  other  proprietors.  Id. 

Public  supply. 

12.  The  right  of  a  water  company  to  oc- 
cupy the  streets  of  a  city,  under  Tex.  Rev. 
Stat.  1895,  art.  705.  is  derived  from  the  con- 
sent of  the  city,  and  not  from  the  st^ate,  so  that 
the  city  can  revoke  it  for  sufi3cieot  cause. 
PaUsttne  Water  A.P,  Co,  v.  Palestine  •  (Te\,y 

208 

18.  Specifying  as  a  ground  for  forfeiting 
the  franchise  of  a  water  company  its  suspen- 
sion of  the  supply  for  a  certain  period  is  not  a 
waiver  of  the  right,  independently  of  the  terms 
of  the  contract,  to  forfeit  the  franchise  for 
gross  misuse.  Id. 

14.  Flagrant  disregard  by  a  water  company 
of  its  obligation  to  furnish  clear  and  wholesome 
water,  and  the  furnishing  of  water  which  en- 
dangers the  health  and  lives  of  the  people,  ig- 
noring remonstrances,  are  sufficient  grounds 
for  forfeiting  its  franchise.  Id. 

15i  An  oflfer  to  perform  its  contract  to  fur-^ 
nish  wholesome  water,  made  by  a  water  com- 
pany after  suit  has  been  brought  to  forfeit  its 
franchise,  does  not  entitle  it  to  relief  from  the 
forfeiture  and  an  extension  of  time  for  the  per- 
formance. Id, 

Water  rates. 

16.  x\  regulation  of  a  water  company  by 
which  it  refuses  to  turn  on  water  for  a  building 
until  unpaid  rates  of  previous  owners  or  ten- 
ants are  paid  is  unreasonable  and  invalid,  un- 
less authorized  by  statute.  Turner  v.  Hetere 
Water  Co.  (Mass.)  657 
Meter. 

17.  The  fact  that  a  man  was  using  a  water 
meter  when  he  put  in  fixtures  in  his  building 
does  not  affect  his  rights  with  respect  to  the. 
removal  of  the  meter,  when  he  had  no  contract 
for  its  continuance.    Ladd  v.  Boston  (Mass.) 

171 

18.  The  removal  of  a  water  meter  by  a  com- 
missioner who  is  empowered  "  to  furnish  and 
attach  meters  where  be  deems  it  necessary," 
whereby  the  consumer  is  required  to  pay  ac- 
cording to  the  number  of  fixtures  used,  does 
not  infringe  the  rights  of  a  water  consumer 
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who  -had  so  arranged  his  fixtures  when  he  had 
the  meter  that,  on  its  removal,  be  would  have 
to  pay  more  than  twenty  times  as  much  as 
other  water  takers  pay  for  the  same  quantity 
of  water,  where  it  does  not  appear  that  the 
rates  charged  for  fixtures  were  unreasonable 
or  unjustly  discriminating.  Id. 

Notes  and  Briefs. 

See  also  Injunction. 

Forfeiture  of  franchise  of  water  company. 

203 

Reasonable  rules  for  collecting  rates.      658 

Separation  of  riparian  rights  from  upland: 
—In  general;  right  of  fishing:  right  of  wharf- 
age; mere  riparian  rights;  cases  merely  recog- 
nizing the  doctrine:  adverse  possession;  parii 
tion;  method  of  separation.  393 

Right  of  owner  of  upland  to  access  to  navi- 

fable  water: — The  English  rule:  the  rule  in 
reland;  the  rule  in  Canada;  general  expres 
sions  favoring  the  right  of  the  shore  owner 
in  this  country;  the  rule  in  Massachusetts: 
cases  holding  the  opposite  rule  (New  York, 
New  Jersey,  Washington,  and  Oregon);  the 
rule  of  the  Federal  courts;  other  decisions  de- 
nying the  riparian  owner's  right;  the  iffect  of 
statutes;  access  cut  off  by  railroad;  right  as 
against  private  individual;  estoppel  by  grant; 
special  reasons  for  refusing  relief;  right  as 
afirainst improvement  of  navigation;  summary. 

593 

Land  under,  as  appurtenant  to  shore.       397 

Interest  in  water  ditch.  485 

Appropriation  of:  collecting  and  discharging 

surface  water;  prescriptive   right   in    ditch. 

855 
WHARVES.    See  also  Hakbors. 

Owners  of  land  abutting  on  a  lake, 
the  title  to  which  is  in  the  state,  have  the  right 
to  construct  in  the  shoal  water  proper  wharves 
and  piers  in  aid  of  navigation,  but  not  ob- 
structing it,  far  enough  to  reach  water  navi- 
gable for  such  boats  as  are  in  use.  Madison 
Y.  Myers  (Wis.)  686 

Notes  and  Bbiefb. 

Wharfage;  right  of,  separated  from  upland. 

898 

Wharves;  right  to  erect:— The  rule  in  Eng- 
land; the  rule  in  this  country;  cases  recognizing 
the  right  of  the  riparian  owner;  rule  where  title 
extends  to  thread  of  stream;  effect  of  custom; 
statutory  right;  rights  as  against  individuals; 
right  under  grant  or  license;  to  low- water 
mark;  prescriptive  right:  the  Federal  cases; 
cases  denying  the  right;  statutory  restrictions; 
wharves  beneficial:  regulation  of  right;  har- 
bor lines;  right  of  municipal  corporation  to 
build;  right  of  city  to  regulate;  right  of  New 
York  city;  abatement  of  wharf;  effect  of 
street  along  shore;  private  contracts;  direction 
of  wharf;  rights  of  state  and  general  gov- 
ernment; effect  of  constructing  in  front  of 
private  property;  right  in  wharf  which  has 
been   erected;   log  pier;  ejectment  for  pier. 

685 

WILLS.    See  also  Conflict   of  Laws,  1; 

Infants,  1;  Masses. 
40  L.  R.  A. 


1.  A  will  is  void  if  procured  by  a  stranger 
to  be  executed  in  his  own  favor  by  ao  a^ 
and  feeble  woman  laboring  under  the  infln- 
ences  of  an  insane  delusion  broui^bt  upon  her 
through  his  machinations.  OreAardson  t.  Co 
field  (111.)  256 

2.  A  will  prompted  by  the  testatrix's  de- 
lusion induced  by  her  belief  in  spiritualism 
that  the  chief  beneficiary  who  was  not  the 
natural  object  of  her  bounty  was  gifted  with 
supernatural  powers,  is  invalid  for  want  of 
testamentary  capacity  of  the  testatrix  although 
a  mere  belief  in  spiritualism  is  not  proof  of 
insanity.  ]d. 

8.  A. morbid  delusion  relating  to  the  very 
matter  of  the  testamentary  disposition  of  one's 
property  deprives  her  of  testamentary  capacity 
notwithstanding  that  she  has  capacity  to 
transact  ordinary  business  and  knows  and  un- 
derstands the  business  in  which  she  is  engageti 
at  the  time  of  making  the  will.  Id. 

Revocation. 

4.  A  will  made  before  Mass.  Slat.  1S92. 
chap.  118,  took  effect  is  within  its  provisions  a? 
to  revocation  by  marriage,  when  the  testator 
married  after  the  act  took  effect.  Ingersoll  v. 
Hopkins  (Mass.)  •  191 

5.  The  fact  that  a  will  was  made  in  con- 
templation of  marriage  does  not '  'appear  from 
the  will  itself"  so  as  to  prevent  its  revocation 
by  the  testator's  subsequent  marriage,  under 
Mass.  Stat.  1892,  chap.  118.  merely  because  he 
wills  all  his  property  to  a  woman  whom  he  ap- 
points as  one  of  the  executors  and  afterwards 
marries.  Id. 
Construction, 

6.  The  children  of  certain  persons  to  whom 
a  bequest  is  made,  to  take  effect  after  the  de- 
termination of  a  life  estate,  are  those  living  at 
the  death  of  the  testator,  and  their  interests  vest 
upon  his  death,  rather  than  at  the  deatli  of  the 
life  tenant.    Sherman  v.  Baker  (R.  I.)         717 

7.  Clauses  of  a  will  giving  specified  por- 
tions of  the  residue  are  construed  to  refer  to 
the  residue  mentioned  near  the  beginning  of 
the  will  after  deducting  the  burial  expenses, 
and  not  to  the  residue  after  deducting  the  lega- 
cies made  in  the  intervening  clauses,  where  the 
terms  of  the  will  are  such  that  this  construc- 
tion makes  a  disposition  of  substantially  all  the 
estate,  while  the  other  construction  would 
leave  a  considerable  portion  undisposed  of.  ex- 
cept by  a  final  residuary  clause  tacked  on  to 
the  will  on  a  separate  slip  as  an  evident  after- 
thought, to  provide  for  a  possible  contingency. 

Id. 

8.  Language  of  a  will  which  is  plain  and 
unambiguous  will  not  be  wrested  from  its  nat- 
ural import,  as  creating  an  unenforceable  trust, 
for  the  purpose  of  saving  the  provisions  from 
condemnation.      MeHugn   v.    MeChle    (Wis.- 

724 

9.  Conversion  of  realty  into  personalty 
will  not  be  affected  by  a  will  if  the  provisioi» 
which  require  it  are  void,  but  the  property  will 
descend  to  the  heir  at  law  as  realty.  Id. 

Notes  and  Briefs. 

See  also  Masses. 
Wills;  revocation  by  marriage.  191 
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UDdue  iDfluence  to  avoid;  effect  of  insane 

delusions.  256 

Trust  in  bequest;  lapsed  and  void  gifts.   726 

WIRES.    See  Electrical  Uses  and  Ap- 
pliances. 

WITNESSES. 

1.  A  member  of  a  jury  impaneled  to  try  a 
case  is  not  by  this  fact  debarred  from  testify- 
ing in  such  case  as  a  witness,  if  otherwise  com- 
petent.    Savannah,  F.  dt  W.  R.  Co.  v.  Quo  (Ga.) 

483 

2.  A  constitutional  right  of  an  accused 
40  L.  R.  A. 


person  to  compulsory  process  for  his  witnesses 
does  not  carry  a  right  of  the  witnesses  to  claim 
fees  from  the  county.  Henderdon  v.  Evans 
(S.  C.)  426 

3.  The  costs  and  fees  of  the  witnesses  of 
a  defendant  tried  for  a  misdemeanor  are  not 
chargeable  to  the  county  under  a  statute  charge 
ing  the  county  with  such  expenses  in  felony 
cases.  Id, 

WRIT  AND  PROCESS. 

Notes  and  Briefs. 

Constitutionality  of  service  by  publication. 

128 
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